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APRIL  3, 1862. 


The  Aberdeen  Arctic  Co.  and  Others,  Owners  of  the  Ship  "Alibi**  of 
Aberdeen,  Appellants^  v.  James  HUTCHISON  SUTTER  and  Others.  Owners 
of  the  Ship  "  Clara  "  of  Peterhead,  Respondents. 

PropertT — Occupancy — Possession — Presumption — Whale  Fishing. 

Held  (reveraing  judgment),  Tliat  in  whale  fishing,  in  Cumberland  Inlet,  in  the  Arctic  regions, 
the  right  of  property  in  a  whale  harpooned  by  one  party  of  fishermen,  but  taken  possession  of 
tJuntifler  by  another  party,  is  to  be  decided  with  reference  to  the  principle  of  ^^fast  and  loose 
jbA,^  recognised  among  certain  European  nations  as  the  law  regulating  "  harpoon  and  line  " 
IfiskzMg  of  whales,  and  not  according  to  principles  derived  from  or  arising  out  of  the  use  of 
"drogSj  as praeiised  by  the  Esquimaux?- 

The  pursuers,  setting  themselves  forth  as  "owners  of  or  adventurers  in  the  fishing  brig 

*  Qara  *  of  Peterhead,"  sued  the  defenders  as  the    owners  "  and  "  masters  of  the  fishing  vessel 

*  Alilri '  of  Aberdeen,"  for  /1200  as  damages  for  loss  alleged  to  have  been  sustained  in  con- 
seqaen^  of  the  illegal  seizure  and  detention,  (on  13th  October  1856,)  by  the  defenders  or  their 
scTTants  of  a  whale  alleged  to  have  been  captured  by  the  pursuers  or  those  in  their  service. 

In  October  1856  the  "Clara"  and  the  "Alibi,"  along  with  the  "Sophia,"  another  vessel 
beioognig  to  the  defenders,  were  stationed  for  the  purpose  of  fishing  for  whales  in  Cumberland 
Inlei.    llie  '* Clara''  had  in  her  employment  a  boat  manned  by  Esquimaux,  who  fished  by 
meaDidf  harpoons  and  lines  having  affixed  to  them  what  are  called  "orogs"— that  is,  inflated 
seaJ  siias,  of  about  five  feet  in  length,  and  three  feet  in  circumference.    The  dregs,  usually  two 
in  naoiber^  are  thrown  overboard  when  the  lines  are  run  out  by  the  fish  after  being  harpooned, 
and  serve  both  to  fatigue  the  animal  and  to  mark  its  position.    Near  Niatilick,  in  Cumberland 
Inlet,  on  the  morning  of  the  13th  of  October,  the  Esquimaux  harpooner,  Bullygar,  who  was  in 
coounand  of  the  Esquimaux  boat  employed  by  the  "  Clara,"  harpooned  the  whale  referred  to  in 
the  pfesent  action.   After  the  whale  had  run  out  three  connected  lines  of  100  fathoms  eadi,  the 
drog^  were  attached  and  thrown  overboard.    The  whale  disappeared,  and  was  not  seen  again 
ttU  after  an  iitterval  variously  estimated  at  between  three  quarters  of  an  hour  and  two  hours. 
I>imn^  the  interval,  Bullygar  and  his  crew  were  cruising  about  in  search  of  the  fish.   Whoi  next 
Been  it  rose  near  to  son^  ooats  belonging  to  the  "Alibi ;  "  and  these  boats  being  nearer,  inter- 
cepted BuUygar's  boat,  and  made  towards  the  whale,  (which  was  found  to  be  in  a  disabled  con- 
^tioQ,  With  Bullygar's  lines  and  drogs  still  attached,)  kill^  and  took  it  into  their  possession. 
Bnliygar's  bc»t  and  another  boat  belonging  to  the  "Clara"  came  up  and  claimed  the  fish,  but 
the  *•  Alibi  *  retained  possession  of  it  by  force. 

The  pursuers  maintained  their  right  to  have  the  value  of  the  fish  made  good  to  them  upon  two 
groands : — i.  That,  according  to  the  custom  established  in  regard  to  drog  fishing,  the  whale 
becanie  their  property  the  moment  it  was  struck  by  the  Esquimaux  in  their  employment,  and  that, 
as  they  had  never  left  the  fishing  gfcund,  they  had  not  lost  their  right  of  property.  2.  That,  by 
the  gCTcral  law  of  occupancy,  the  pursuers  were  entitled  to  the  whale,  as  their  servants  had 
vinck  the  fish,  and  were  still  engaged  in  the  pursuit  of  it  with  a  reasonable  prospect  of  success, 
^rtjen  the  defenders  interfered.  • 
The  defenders  maintained  their  right  to  retain  possession  upon  these  grounds  : — i.  That,  by 
^_ivecial  custom  applicable  to  all  whale  fishing,  the  property  of  a  whale  was  that  of  the  first 
only  so  long  as  the  fish  and  the  boat  of  the  crew  which  harpooned  the  animal,  were  con- 
iKcteihjr  the  barpKMn  and  linc^  and  that  as  soon  as  the  line  was  detached  or  thrown  overboard 
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(vrith  or  without  dro^s)  it  becime-^  "hfase  fish,"  and  the  property  of  the  first  finder,  s.  That, 
by  the  general  lav  of  occH|>an6y,-tHe 'pursuers  vere  not  enticlsd  to  the  fish  in  qasstion,  as  they 
were  not,  at  the  time  the  defeader'i  killed  it,  in  the  pursuit  of  it  with  any  prospect  of  success,  and 
had,  on  the  CQntraryV  a&xndoned  the  pursuit. 

The  Cpwrt  of  Se'ssibii  held,  that  the  rule  of  fast  and  loose  did  not  apply  to  fishing  whales  by 
meanf  ^tdv>§ir  t'^^.t  the  pursuers  bein^  in  continuance  of  the  pursuit  were  wrongfully  tDte> 
fertfiVstOf  S^d  were  entitled  to  the  value  of  the  fish. 

■  .'Xlie'definiers  (Sutter  and  Otberj)  app2aled  against  the  judguetit  of  the  Court  of  Session, 
inaintaioing  in  their  case,  thit  it  oug'it  to  be  reversed,  fjr  the  following  reasons  : — i.  Became 
the  judgment  of  the  First  Division  was  inco.npetent,  inasmuch  as  it  proceeded  upon  grounds 
which  were  not  pleaded  in  the  record.  2.  Because,  even  assumiug  that  the  law  of  occupincy 
was  competently  made  the  ground  of  judgment,  and  that,  contrary  to  what  is  hereinafter  contained, 
the  la*  of  occupancy  was  rightly  raadi  the  ground  of  judg:nent,  the  respondents,  by  that  law, 
did  not  become  the  proprietorj  of  the  fish  in  dispute.  3.  Because  the  law  of  general  occupan:]f 
does  not  rule  the  case  of  a  whale  killed  in  the  northern  seas.  Authorities : — Stair  ii.  i,  33 ;  Erik, 
it.  2,  10  ;  Dig.  xli.  I,  3  and  5  ;  J.  Voet,  xli.  i.  7  ;  Scoresby,  ii.  249-253.  4.  Because  the  judgrewnt 
of  the  Cjurt  of  Session  would  abolish  a  cu3to.n  which  haj  obtained  the  force  of  law,  and  would 
thereby  produce  endless  confusion. 

The  respondents  cotiteaded : — i.  The  whale  having  been  harpooned  and  "drogged"  by  parties 
in  the  employment  of  the  pursuers,  who  were  /:ontinuing  the  pursuit  with  a  reasonable  probability 
of  success,  and  who  would  have  captured  it  but  for  its  unlawful  seizure  by  parties  in  the  employ- 
ment of  the  appellants,  was  appropriated  by,  and  became  the  property  of,  the  respondents. 
2.  The  respondents  acquired  the  property,  in  respect  that,  by  the  law  of  occupancy  in  Scotland, 
the  first  prosecutor  who  continues  the  pursuit  with  a  reasonable  probability  of  success,  and  not 
the  first  possessor,  is  held  to  be  the  lawful  occupant  3.  The  respondents  acquired  the  property, 
in  respsct,  that,  by  the  Uiage  which  prevails  among  parties  fishing  for  whales  by  means  of 
"  drogs,"  the  person  who  fixes  the  "  drogs,"  and  continues  the  pursuit  with  a  reasonable  prospect 
of  success,  is  held  to  be  the  lawful  oxupant.  4.  The  appellants  are  not  entitled  to  plead,  that 
such  usage  is  not  binding  on  them,  in  resoect  that  thsy  themselves  employed  drogs  whenfiihing, 
and  in  respect  that  the  rule  of  capture  which  the  said  usage  has  introduced  is  the  only  rule  that 
can  protect  the  rights  of  parties  fishing  by  means  of  droijs.  5.  The  usage  is  in  conformity  with 
the  principles  of  the  law  of  occupancy  in  Scotland.  6.  Fishing  for  whales  by  means  of  drogs  is 
a  well  known  and  effective  system,  and  ou^ht  not  to  be  prohibited.  7.  The  usage  of  "fast  and 
loose,"  which  applies  to  the  ordinary  system  of  fishing  for  whales,  cannot  a.'pply  to,  and  does  not 
rule,  those  who  fish  for  whiles  by  a  diffireot  system  ;  and  if  enf^cd  in  this  case,  would  lead  to 
the  abolition  of  a  valuable  and  effective  system  of  fishing ;  and,  if  enforced  generally,  woi^ 
prevent  the  introduction  of  any  new  or  improved  system  of  fishing.  Stair's  Inst.  ii.  1,  33  i 
Ban'<ton,ii.  1,7;  Mackenzie's  Inst.  ii.  2, 290  ;  Bell's  Prin.  1289  ;  Siktnner  v.  CAaP/nart,  1  Uoody 
&  Malk.  59  («.) ;  Hogarth  v.  fackson,  i  Moody  &  Malk.  58. 

Solicitor  General  (Palmer),  and  Monro,  for  the  appellants. — The  geographical  situation  of 
Cumberland  Inlet  is  sufficiently  near  the  northern  whaling  grounds  to  justify  the  assumption, 
that  the  same  custom  applies  as  to  whale  fishing,  viz.  the  custom  of  fast  and  loose.  That  custom 
is  w'ell  settled,  and  forms  the  local  law  of  the  northern  whale  fishery —^4f«/r/«eT  v.  Lord  Grenvillt, 
I  Taunt.  241  ;  Addison  v.  Row,  3  Patoo's  App.  334  ;  Bell's  Prin.  1289  ;  Stair,ii.  1,33;  Ers';.  ii- 
I,  to  J  Bank.  i.  3,  14  ;  Lord  Advocate  v.  Rankin,  M.  1 1,930.  At  all  events,  the  presumption  is, 
that  that  custom  applied  unless  the  contrary  were  proved,  which  was  not  the  case.  There  «s 
no  evidence  of  any  agreement  or  understanding  among  the  vessels  which  frequented  Cumberland 
Straits,  that  the  custom  of  fast  and  loose  was  inapplicable,  and  that  another  custom  displaced  it 
there.  Consequently  the  appellants  were  entitled  to  start  with  the  presumption,  that  the  custom 
of  fast  and  looie  prevailed  there.  There  was  nothing  in  the  circumstances  of  the  capture  to 
prevent  the  application  of  the  custom.  The  evidence  shewed,  that  the  *'  Clara  "  never  intended 
to  fish  with  drogs  at  all,  but  furnished  BuUygor,  the  Esquimaux,  and  his  boat,  with  the  osiial 
long  lines  used  in  the  northern  whaling  grounds.  Bullygar,  therefore,  went  out  to  fish,  not  with 
the  dro&  but  with  the  harpoon  and  long  line  which,  in  fact,  he  used  in  the  first  instance.  It 
only  after  the  long  line  failed  to  hold  the  whale,  that  he  bethought  himself  of  using  the  drt^. 
The  drog  was  thus  not  deliberately  adopted,  but  accidentally ;  and  the  accidental  use  of  iti 
therefore,  ought  not  to  be  held  to  imply,  that  all  the  parties  who  did  not  adopt  it,  and  neva 
intended  to  adopt  it,  were  bound  to  abide  by  the  peculiar  custom  applicable  to  drog  fishing,  and 
renounced  the  custom  of  fast  and  loose  with  which  they  started.  Even,  if^he  custom  of  fast  and 
loose  were  inapplicable,  it  did  not  follow,  that,  by  the  general  law  of  occupancy,  the  *'  Clara 
would  be  entitled  to  the  whale.  Stair  laid  down  the  rule,  that  it  was  the  first  seizure  that  fi^ed 
the  property.  Here  the  whale  was  not  fatally  wounded  by  the  *'  Clara."  It  was  the  boat  of  the 
Sophia,  a  third  party,  that  in  fact  gave  the  fatal  wound  afterwards.  Therefore,  on  both  grounds, 
the  interlocutor  of  the  Court  below  was  wrong. 

Sir  H.  Cairns  Q.C.,  and  SkeltoUf  for  the  respondents.— The  Court  below  was  right  Thi" 
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was  a  new  locality^  altogether  separated  6rom  the  nonhem  vhaling  grounds,  to  -which  latter 
akoe  the  custom  of  fast  and  loose  applied.  Instead,  therefore,  of  starting  here  with  the  pre- 
samptioa,  that  the  same  custom  of  fast  and  loose  applied,  the  presumption  was  the  other  vay. 
A  custom  is  something  which  creates  an  innovation  on  the  general  law,  and  requires  to  he 
proved.  It  is  never  assumed.  Now  there  is  no  proof  that  the  custom  of  fast  and  loose  ever 
prerailed  in  this  new  locality.  It  is  true,  that,  if  the  custom  be  assumed  to  exist,  then  a  mere 
colooraUe  evasion  <tf  it  would  not  be  permitted ;  but  here  there  was  no  evasion.  The  natives 
were  accustomed  to  fish  with  the  drog  at  this  place,  and  they  were  employed  by  these  vessels. 
Therefore  it  was  reasonable  to  assume  they  thereby  adopted  also  the  native  custom  as  to  drog 
fishing.  The  very  principle  on  which  drog  fishing  is  founded  is  to  throw  overboard  the  line  with 
the  drog  attached  to  it,  so  that  it  is  the  reverse  of  the  principle  on  which  the  harpoon  and  line 
fishing  is  carried  on.  In  the  one  case  the  fishermen  keep  the  end  of  the  line  in  the  boat ;  in  the 
other  they  throw  it  overboard.  Here  Bullygar  went  out  with  his  drog,  and  used  it  in  the  usual 
way;  and,  as  he  first  wounded  the  fish,  and  followed  up  pursuit  with  reasonable  promptitude,  he 
was  entitled  to  the  property.  Not  only  was  he  entitled  by  the  custom  of  drog  fishing  ;  but  he 
was  equally  entitled  by  the  general  law  of  occupancy.  The  general  law  of  capturing  wild  animals 
is  th^  that  whoever  goes  out  to  hunt  a  wild  animal,  and  first  wounds  it,  and  then  follows  up 
pursait  with  reasonable  promptitude,  is  entitled  to  the  property,  though  another  intervene,  and 
first  take  possession.  Such  a  rule  extends  to  all  wild  animals.  If,  in  course  of  hot  pursuit,  a 
tlurd  party  intwfere  and  give  a  deadly  wound,  or  first  seize  the  anirnal,  he  is  held  to  do  so  in  aid 
of  the  himter.  If  this  were  not  the  law,  there  woidd  be  an  end  to  all  hunting,  and  anybody 
could  come  in  at  the  last  moment,  and  carry  off  the  prey.  It  is  universally  agreed,  and  it  is  so 
laid  down  by  Stair  (ii.  r,  33),  that  if  the  hunter  wounds  the  animal,  and  follows  up  pursuit  with 
rezs(»uUe  promptitude,  it  is  enough  to  give  him  an  inchoate  right  to  the  animal  killed — Mackenzie 
Zast.  ii  I ;  Bell's  Frin.  1289;  M.  11,930. 

Lord  Chancelix)R  Westbury. — In  this  appeal  a  question  has  been  raised  and  argued,  both 
tn  the  Court  below  and  in  this  House,  at  a  degree  of  length  very  disproportionate  either  to  the 
value  of  the  subject,  or  to  the  ditiiculty  of  the  question.    There  has  prevailed  in  the  northern 
whale  fishery  for  a  very  considerable  period  of  time,  probably  ever  since  these  fisheries  came 
into  Uie  possession  of  this  country,  a  rule  with  regard  to  the  property  in  whales  which  are 
harpfxmed  and  captured,  which  rule  has  received  the  technical  designation  of  "fast  and  loose." 
It  has  been  known  by  that  designation  among  the  parties  engaged  in  the  fishery,  and  has  become 
the  subject  of  various  decisions  in  English  courts  of  justice.   The  object  of  the  rule,  undoubt- 
edly, has  been  to  prevent  disputes  and  quarrels  among  persons  engaged  in  the  capture  of  whales. 
The  rale  is  intended  to  denote,  that  the  person  who  nrst  harpoons  a  fish  and  retains  his  hold  of 
&  annl  it  is  finally  captured,  is  to  be  regarded  as  the  proprietor  of  the  fish,  although  the  actual 
cipcire  and  killing  or  the  whale  may  be  accomplished  by  the  assistance  of  other  persons.  The 
Tide,  however,  also  involves  this  consideration,  that  if  the  fish,  after  it  has  been  harpooned,  breaks 
away  from  the  person  who  first  harpoons  it,  or  if  it  is  subsequently  abandoned,  that  fish,  though 
dying  in  consequence  of  the  wound  originally  inflicted  by  the  harpoon,  is  regarded  as  a  "  loose 
fi^'  and  becomes  the  property  of  the  person  who  first  finds  it  and  takes  possession  of  it.  Nay, 
to  sach  an  extent  has  the  rule  been  carried,  that  supposing  a  whale,  or  any  number  of  whales,  to 
be  killed,  and  the  captors  are  driven  by  stress  of  weather  to  abandon  them,  mooring  them  to  the 
ice,  or,  so  far  as  the  evidence  here  goes,  even  to  the  land,  if  another  ship,' which  has  had  no  part 
in  the  capture,  comes  up  and  finds  the  whales  in  that  position,  that  other  ship's  p>arty  may  take 
possession  of  them,  and  appropriate  them  as  the  captors.  This  rule,  as  I  have  said,  has  prevailed 
for  a  very  considerable  period  of  time. 

My  Lords,  the  area  of  the  fishing  grounds  in  the  northern  seas  has,  of  course,  varied  from 
time  to  time  with  the  progress  of  the  Arctic  discoveries,  and  according  to  the  circumstance,  that 
^ales  disturbed  by  bsing  pursued  in  one  particular  part  of  the  sea  may  have  abandoned  that 
poRMD  of  the  sea  or  coast  and  taken  refuge  in  other  ipaxxs,  whither,  of  course,  the  ships  pursue 
tbem.  Now  it  appears  that,  a  little  to  the  south  of  Davis  Straits,  there  is  an  inlet  (or  lai^e  space 
of  water)  sometimes  called  Cumberland  Inlet,  sometimes  Cumberland  Sound  ;  and  the  first 
qoeHion  that  arises  in  this  cause  is,  whether  that  portion  of  the  sea  called  Cumberland  Inlet  is 
or  is  not  included  within  the  area  of  the  northern  whale  fishery.  I  see,  however,  no  reason 
wfaatero*  for  arriving  at  the  conclusion,  that  that  portion  of  the  northern  sea  is  not  comprehended 
within  the  area  of  the  northern  whale  fishery.  It  seems  to  me,  that  it  would  he  incumbent  on 
dse  pursuers  in  the  Court  below  to  have  proved  that  as  a  fact ;  but  I  find  nothing  leading  to  the 
omdusion,  that  it  ought  not  to  be  considered  as  part  of  the  northern  fishing  ground,  to  which, 
«t  owTse,  the  rule  that  1  have  mentioned  of  fast  and  loose  would  primd  facie  be  applicable. 

The  next  point  which  it  is  desirable  to  consider  in  this  case  is  this ;  whether  ships  resorting  to 
CondKilaod  Inlet  for  the  purpose  of  whale  fishing,  have  not,  by  any  kind  of  common  consent 
amoDg  themselves,  abandoned  the  rule  of  fast  and  loose,  in  order  to  adopt  some  other  different 
nde  Jt  was  contended  on  the  part  of  the  respondents,  that  the  rule  of  fast  and  loose  was 
AfP^'obls  to  that  peculiar  mode  of  fishing  which  is  adopted  in  the  other  portions  of  the  northern 
JI.  4  B  a 
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irhale  fishery,  namely,  the  practice  of  6shing  hy  what  I  should  denominate  "  harpoon  and  line;" 
and  it  was  asserted  that,  in  Cumberland  Inlet,  another  and  a  different  mode  of  fishing  has  pre- 
vailed by  common  consent,  which  has  been  adopted  from  the  habits  of  the  native  Esquimaux 
either  dwelling  there,  or  resorting  to  that  district ;  that  this  different  mode  of  fishing  has  super- 
seded the  fishing  by  harpoon  and  line;  and.  that,  as  a  necessary  consequence,  the  rule  of  fast 
and  loose,  introduced  to  govern  the  practice  of  harpoon  and  line  fishing  is  not  applicable  to  the 
different  mode  of  fishing  which,  it  is  asserled,  has  prevailed  in  Cumberland  Inlet. 

This  peculiar  mode  of  fishing  has  been  commonly  called  drog  fishing.  It  appears  to  be  a 
mode  of  fishing  which  was  suggested  by  the  habits  of  the  Esquimaux  in  their  mode  of  capturing 
seals.  It  consists  in  this,  that  after  they  have  harpooned  a  seal,  they  attach  to  the  end  of  a 
short  line,  which  is  fastened  to  the  harpoon  sticking  in  the  animal,  an  inflated  seal  skin  of  the 
nature  of  a  large  bladder,  which  is  called  a  drog.  This  is  intended  to  weary  the  animal  in  its 
flight,  and,  consequently,  to  facilitate  its  being  afterwards  killed  and  captured.  It  is  asserted, 
that  a  similar  practice  has  prevailed  among  the  natives  with  regard  to  whale  fishing ;  and  the 
case  of  the  respondent  depends  upon  the  allegation,  that  this  peculiar  mode  of  native  fishing  has 
been  adopted  and  used  by  the  English  ships  resorthig,  for  the  purpose  of  whale  fishing,  to  the 
Cumberland  Inlet. 

I  have  examined  with  great  care  the  great  mass  of  evidence  which  has  been  taken  in  this  case 
with  reference  to  these  several  allegations;  and  I  am  unable  to  find  any  satisfactory  proof,  thut 
whale  fishing,  as  a  general  pursuit,  prevailed  among  the  native  Esquimaux  in  this  locality  through 
the  medium  of  drog  fishing.  It  is,  I  think,  abimdantly  shewn,  that  the  weapons,  the  implements, 
and  the  boats  of  the  natives  were  utterly. inadequate  for  the  purposes  of  whale  fishing  previously 
to  the  arrival  of  European  ships  in  Cumberland  Inlet.  I  have  also  examined  the  evidence  for 
the  purpose  of  testing  the  accuracy  of  the  allegation,  that  English  ships  resorting  to  Cumberland 
Inlet,  by  express  or  tacit  agreement  or  understanding  among  themselves,  abandoned  the  practice 
of  harpoon  and  line  fishing,  in  order  to  adopt  this  mode  of  drog  fishing  in  capturing  whales. 

The  present  action  arose  out  of  the  taking  of  a  whale  at  a  time  when  there  were  three  English 
shi^s  in  Cumberland  Inlet.  The  three  ships  were  the  "  Clara,*'  which  is  the  ship  of  the  respond- 
ents ;  the  "  Alibi,"  which  is  the  ship  of  the  appellants ;  and  another  ship  called  Sophia."  I 
do  not  find  it  anywhere  alleged,  much  less  do  I  find  it  proved,  that  there  was  anything  like  an 
agreement  between  those  three  ships  when  they  entered  Cumberland  Inlet,  or  that  there  vas 
any  such  agreement  among  other  ships  that  preceded  them  in  Cumberland  Inlet,  to  abandon  tbe 
m-xle  of  harpoon  and  line  fishing,  in  order  to  adopt  this  other  and  different  mode  of  fishing.  If 
there  was  not,  then  I  think  it  follows  of  necessity,  that  ships  going  to  the  Cumberland  Inlet  for 
the  purpose  of  enga^g  in  the  northern  whale  fishery  were  bound  by  tbe  other  custom  of  fut 
and  loose. 

Upon  tbe  subject  of  the  mode  of  fishing  adopted  in  Cumberland  Inlet,  it  is  further  alleged,  on 
the  part  of  the  respondents,  that  if  the  ships  themselves  did  not,  by  their  own  crew,  practise  this 
new  and  different  mode  of  fishing,  yet  that  they  practised  it  through  the  medium  of  the  nalive 
Esquimaux,  who  were  engaged  by  the  ships  for  that  work.  If  that  allegation  were  supported  by 
the  evidence,  it  would  still  be  very  difficult  to  say,  that,  because  they  employed  native  fishermen 
to  fish  in  that  manner,  they  thereby  intended,  by  that  employment,  to  abandon  the  rule  which 
bound  themselves  as  to  their  own  mode  of  fishing,  and  to  adopt  or  establi:3h  i»//r  st  any  rule  or 
custom  that  might  prevail  among  the  native  Esquimaux  in  fishing,  which  they  themselves,  fot 
theirown  benefit,  might  carry  on.  Upon  an  examination  of  the  evidence  1  find,  that  these  things 
are  put,  I  think,  beyond  the  possibility  of  doubt,  as  I  find  it  established  that  the  '*  Clara''  was 
the  only  ship  which,  according  to  the  evidence,  appears  to  have  engaged  a  boat's  crew  of  native 
Esquimaux.  The  "  Clara  "  appears  to  have  employed  a  boat's  crew  of  five  or  six  natives,  and 
the  principal  man  among  them,  the  harpooner,  was  a  man  of  the  name  of  BuUygar, 

The  first  question  that  arises  upon  the  evidence  is,  whether  BuUygar  and  his  crew  were 
employed  by  the  "  Clara  "  for  the  purpose  of  drog  fishing.  The  decision  of  that  question  depends 
first  upon  the  inquiry,  what  is  the  distinctive  characteristic  of  drog  fishing?  Upon  that  point  I 
will  confine  myself  entirely  to  the  evidence  adduced  on  behalf  of  the  "  Clara."  It  appears  upon 
that  evidence,  that  the  peculiar  characteristic  of  drog  fishing  was  to  attach  a  short  line  with  the 
drog  to  the  harpoon  line,  and  the  moment  a  fish  was  struck  the  line  was  thrown  overboard  wi'h 
the  drog  attached  to  it ;  but,  so  far  from  it  being  proved,  that  that  mode  of  fishing  was  the  mode 
which  BuUygar  and  his  crew  were  engaged  to  employ,  it  is  distinctly  stated  in  his  testimony,  and 
by  the  captain  of  the  "  Clara"  himself,  that  Bullygar  had  a  boat  which  he  had  obtained  from 
some  American  whalers,  and  that  this  boat  was  altogether  provided  with  the  fishing  tackle 
according  to  the  European  practice  of  whale  fishing,  viz.  with  harpoon  and  line.  I  find,  that 
Bullygar  was  provided  with  three  lines,  each  of  which  is  described  as  being  loo  fathoms  long; 
whereas,  according  to  the  testimony  of  Captain  Penny  and  other  witnesses  for  the  respondent, 
the  ordinary  line  used  by  the  Esquimaux  in  drog  fishing  was  about  35  feet  or  about  six  fathoms 
long.  I  find  it  also  clearly  established  by  the  evidence,  that  BuUygar  went  out  with  the  other 
boats  of  the  "  Clara "  for  the  purpose  of  fishing  in  the  ordinary  European  manner,  and  that 
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Bnllygar^  having  struck  the  whale  in  question,  ran  out  the  whole  of  his  three  lines,  and  held  fast 
to  tM  fisS,  expecting  the  assistance  ot  the  other  boats,  until  (in  the  language  of  the  log  book) 
Uie" Clara"  was  obliged  to  cut  away  his  line. 

Now,  it  is  established  by  the  evidence,  that  when  the  European  fishers  became  acquainted 
with  the  use  of  the  "  drog,"  it  occurred  to  them,  that  the  drog  might  be  employed  for  another 
purpose,  which  was  wholly  peculiar  to  the  harpoon  and  line  fishing,  and  which  might  obviate  one 
of  ^  inconveniences  which  sometimes  occurred  in  their  mode  of  fishing.  It  appears,  that  in 
the  bay  in  Cumberland  Inlet  the  water  is  very  deep.  It  is  said,  that  in  some  places  the  water 
exceeds  400  fathoms  in  depth,  but  the  exact  depth  does  not  appear  to  have  been  ascertained.  It 
freqtiemly,  therefore,  happened  when  fishing  in  that  bay,  that  a  whale,  on  being  struck,  in 
dcsraiding  or  sinking  down  trying  to  escape  does  so  almost  perpendicularly  to  a  very  great 
depth,  and  so  it  runs  out  the  whole  line,  and  the  fishermen  are  therefore  compelled  to  cut  the  line 
m  order  to  avoid  the  danger  of  the  boat  being  dragged  under  water.  It  seems  accordingly  to 
have  occuTFed.  to  Captain  Penny  and  to  other  persons  engaged  in  the  fishing,  that  whenever  the 
fisbcrmen  are  reduced  to  that  extremity,  and  compelled  to  cut  the  line,  it  wuuld  be  a  good  thing 
to  attach  a  drog  to  the  end  of  the  line,  in  order  to  facilitate  the  discovery  of  the  place  where  the 
fish  sbouki  appear  on  afterwards  coming  to  the  surface  to  breathe. 

The  use  or  the  drog  by  BuUygar  and  his  crew  appears  to  have  been  apjdied  in  conformity  with 
tUs  idea,  for  the  drog  does  not  appear  to  have  been  used  by  BuUygar  at  all  for  the  primaiy  and 
omaal  purpose  of  drog  fishing  as  described  by  the  respondents. 

lam  therefore  obliged  to  answer  these  several  inquiries  in  the  negative.    I  mean  byinquiries 
die  ffJbving  questions:  Have  the  vessels,  in  resorting  to  Cumberland  Inlet,  arrived  at  an 
undeRianding  among  themselves,  that  the  rule  of  fast  and  loose  should  not  be  applicable?  My 
Lords,  I  answer  that  question  upon  evidence  in  the  cause  decidedly  in  the  negative.    Next  I 
isqoire  whether  the  ships  resorting  to  Cumberland  Inlet  have  been  in  the  habit  of  adopting  a 
dinerent  mode  of  fishing  to  which  the  rule  of  fast  and  loose  was  never  applicable.   I  am  obliged 
to  answer  that  question  also  in  the  negative.    There  appears  to  be  no  indication,  that,  so  far  as 
Eorapeans  were  concerned,  any  other  mode  of  fishing  was  practised  by  them  in  Cumberland 
Inlet  than  the  old  mode  of  harpoon  and  line  fishing.    I  ask,  in  the  third  place,  whether  there  is 
any  evidence,  that  the  English  and  Scotch  ships  resorting  to  Cumberland  Inlet  were  in  the  habit 
of  e.7ipIoying  native  Esquimaux  to  fish  for  them  according  to  the  native  custom,  and  according  to 
the  alleged  usage  of  drog  fishing?  As  to  that  I  am  obliged  to  answer  that  question  by  observing, 
that  the  *  Clara  "  alone,  in  the  present  case,  appears  to  have  employed  an  Esquimaux  boat's 
crew,  but  then  it  ap>pear3,  that  the  "  Clara  "  furnished  the  Esquimaux  crew  with  English  imple- 
ments, fbr  the  purpose  of  engaging  in  the  general  mode  of  fishing  by  "  harpoon  and  line,*'  as 
coDnonly  inactised.   I  answer  it  further  by  observing,  that  it  does  not  appear  from  the  evidence, 
that  either  the  "  AUbi"  or  the  "  Sophia**  had  any  native  boat's  crew  in  the  employment  of 
eicbcT  vssaKl.    One  Esquimaux  man  of  the  name  of  Tessuin  appears  to  have  been  in  the 
tmpkrfraetO.  of  the  "  Alibi,"  but  he  seetns  to  have  been  employed  in  his  character  of  harpooner, 
as  the  Esquimaux  are  more  expert  in  the  practice  of  harpooning  than  the  English  fishermen 
generaUy  are  considered  to  be.    I  find,  therefore,  that  the  answers  to  these  questions  entirely 
explode  the  possibility  of  this  action  being  maintained.   There  is  nothing  at  all  to  warrant  the 
notiaD  which  has  been  come  to  in  the  Court  below,  either  that  in  the  whale  fishing  as  practised 
in  Cumberland  Inlet,  the  English  and  Scotch  ships  had  adopted  a  different  mode  of  fishing 
from  that  which  is  practised  in  other  parts  of  the  northern  whale  fishery,  or  that  these  particular 
ships  were  in  the  practice  of  another  mode  of  fishing,  or  that  this  whale  was  killed  by  the 
operatioa  of  a  mode  of  fishing  subject  to  a  different  rule  from  that  which  regulates  the  mode 
oC  fishing  adopted  in  other  portions  of  the  northern  whale  fishery.    Upon  these  grounds,  there- 
fore, I  most  advise  your  Lordships  to  concur  in  the  conclusion  and  reasoning  of  the  Lord 
Ordinary  rather  than  in  the  reasoning  of  the  majority  of  the  Judges. 

There  is  a  further  question  in  this  case  which  this  view  of  the  subject  would  render  it 
lomecessary  to  consider,  namely,  Supposing  the  rule  of  fast  and  loose  to  be  superseded  by  the 
peculiar  practice  prevailing  in  Cumberland  Inlet,  the  question  then  would  be,  whether  the  right 
of  property  in  the  whale  would  not  be  governed  by  the  ordinary  rule  of  law,  namely,  the  law  of 
It  would  then  become  a  matter  of  inquiry  whether,  in  truth,  according  to  the 
u^vusioii  of  that  doctrine  as  set  forth  in  the  best  Scotch  institutional  writers,  the  fish  should  be 
coQ^efed  to  have  been  so  far  captured  by  what  Butlygar  had  done  in  wounding  and  entangling 
B,  as  to  give  a  right  to  Bullygar's  employers  to  pursue  and  claim  the  fish,  seeing  that  the 
acQuI  death  was  attributable  to  the  harpoons  from  the  boats  of  the  "  Alibi."   If  it  were  necessary 
to  deckle  that  question,  I  should  be  of  opinion,  that  there  is  not  sufficient  evidence  in  the  cause 
to  shew,  by  the  law  of  occupancy  as  interpreted  in  the  law  of  Scotland,  that  this  fish  belongt^d 
to  the  "  Clara."     I  think  it  unnecessary  to  decide  or  enter  into  that,  because  I  have  arrived  at 
tbe  coodusioo  which  I  submit  to  your  Lordships  as  the  proper  one,  that  there  is  nothing  to 
eiengit  these  ships  fishing  in  the  Cumberland  Inlet  from  the  application  of  the  ordinary  rule  of 
^.aod  loose,  and  if  that  be  so,  that,  as  it  is  hardly  attempted  to  be  disputed,  that  this  was  a 
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loose  fish  at  the  time  when  it  was  taken  possession  of  by  the  boats  of  the  "  Alibi,"  I  must, 
therefore,  advise  your  Lordships  to  reverse  the  judgment  of  the  Inner  House,  and  to  affirm  the 
interlocutor  which  was  pronounced  by  the  Lord  Ordinary. 

Lord  Chelmsford. — My  Lords,  a  majority  of  the  Judges  of  the  First  Division  of  the  Court 
of  Session  agreed  upon  three  points  in  this  case — (l.)  that  the  custom  in  whale  fishing  commonly 
called  the  law  of  fast  and  loose  must  be  excluded;  (2.)  that  there  is  no  settled  usage  prevailing 
in  Cumberland  Inlet  which  can  take  the  place  of  this  custom ;  and  therefore,  (3.)  that  the  only 
law  applicable  to  the  dispute  which  has  arisen  is  the  law  of  occup:incy  prevailing  in  Scotland. 

The  importance  of  having  a  settled  rule,  and  of  adhering  to  it  in  all  cases  where  it  can  be 
properly  applied,  is  obvious.  It  governs  the  rights,  not  of  whalers  from  one  country  only,  but  of 
riv!u  nations,  upon  fishing  ground  common  to  them  all ;  and  it  prevents  the  violent  collisions  and 
contests  which  would  inevitably  arise  out  of  conflicting  claims  to  the  pcssession  of  the  same 
object  of  pursuit.  Perhaps  a  better  illustration  of  the  danger  of  permitting  a  doubt  to  brei^ 
upon  this  general  rule  of  the  northern  whale  fisheries  could  not  be  afforded  than  by  the  present 
case,  in  which  the  question,  whether  it  had  not  been  superseded  by  a  usage  peculiar  to  a  limited 
part  of  the  seas  in  which  it  prevailed,  produced  imminent  danger  of  a  fierce  struggle  between  the 
crews  of  the  two  vessels  claiming  the  prize,  and  led,  though  to  a  slight  extent,  to  bloodshed. 

The  custom  which  regulates  the  rights  of  parties  engaged  in  whale  fishing  in  the  north  seas, 
is  one  which  has  long  been  established,  and  which  has  been  recognized  in  decisions  of  the  highest 
authority,  A  majority  of  the  Judges  of  the  First  Division  of  the  Court  of  Session,  however, 
whilst  admitting  the  existence  of  the  custom  throughout  the  North  Sea  generally,  held,  that 
it  was  inapplicable  to  the  present  case ;  because,  in  Cumberland  Inlet,  where  the  dispute  arose, 
a  new  anu  peculiar  kind  of  fishing  is  carried  on,  which  was  employed  in  the  capture  of  the 
whale  in  question.  This  mode  of  fishing,  which  is  shortly  described  as  drog  fishing,  was  derived 
by  the  whalers  from  the  Esquimaux,  who,  when  the  intercourse  between  them  and  Europeans 
commenced,  appear  to  have  applied  it  almost  entirely  to  seal  fishing.  This  they  carried  on  in 
their  light  boats,  capable  of  holding  only  one  man,  using  lines  of  about  35  feet  long  with  dn^ 
at  the  end,  consisting  of  inflated  seal  skins  of  about  five  or  six  feet  in  length,  and  about  three 
feet  in  circumference.  The  object  of  usin^  drogs  is  to  impede  the  way  of  the  fish  after  it  has 
been  struck,  and  probably  also  to  indicate  its  position  when  it  rises  to  the  surface  during  the 
pursuit.  It  is  obvious,  that  the  Esquimaux  could  not,  with  the  boats  and  gear  which  they 
emfdoyed  even  in  fishing  for  seals,  keep  their  lines  attached  to  the  boat.  The  small  extent  or 
their  lines  would  be  insufficient  to  give  scope  to  the  fish  to  exhaust  itself  before  the  whole  length 
was  run  out,  and  their  light  boats  would  have  been  instantly  upset  if  the  lines  had  been  retained 
on  board.  The  species  of  fishing  by  the  natives  was,  therefore,  almost  a  matter  of  necessity, 
and  there  is  no  reason  to  suppose  (to  use  the  words  of  one  of  the  wimesses)  that  they  were  ever 
in  the  habit  of  fishing  with  long  lines,  and  keeping  the  lines  attached  to  the  boat. 

The  Esquimaux  were  first  employed  by  whalers  in  1844,  Captain  Penney,  who  has  longer 
experience  in  these  seas  than  any  of  the  other  witnesses,  says,  that,  originally,  he  did  not  engage 
them  as  seamen,  but  merely  put  them  on  board  the  boats  to  instruct  his  seamen  in  the  habits  of 
the  whale.  He  first  employed  them  as  seamen  in  1853,  but  never  anywhere  else  than  in 
Cumberland  Inlet.  From  that  time  the  practice  of  making  use  of  the  services  of  the  natives 
became  so  well  estabhshed,  that  the  whaling  vessels  proceeded  on  their  outward  voyages  short- 
handed,  reckoning  upon  being  able  to  fill  up  the  complement  of  their  crews  from  the  natives,  in 
the  event  of  fishing  in  Cumberland  Inlet  In  consequence,  drog  fishing  was  first  introduced 
amongst  the  whalers  resorting  to  this  inlet 

The  us^  of  the  Esquimaux,  with  regard  to  the  property  in  a  captured  fish,  appears  to  have 
been,  that  the  first  person  whose  harpoon  struck  and  remained  in  the  fish,  with  the  lines  and 
drogs  attached,  was  entitled  to  it,  although  it  might  be  afterwards  killed  and  taken  possession  of 
by  another.  I  do  not  find  any  proof  that  this  native  rule  was  ever  accepted  by  the  whalers 
visiting  Cumberland  Inlet.  The  time  during  which  drog  fishing  has  been  practised  was,  of  course, 
much  too  short  to  admit  of  any  new  usage  tacitly  growing  up,  and  supplanting  the  old  establish^ 
one;  but  there  was  nothing  to  prevent  the  adoption  of  the  native  rule  or  of  any  other,  by 
a  general  agreement  amongst  the  persons  engaged  in  fishing  in  this  part  of  the  north  seas. 
An  agreement  of  this  kind  might  have  been  expressly  entered  into,  or  it  might  be  implied  from 
circumstances.  That  no  agreement  can  be  implied  is  evident  from  the  fact,  that  the  witnesses 
differ  amongst  themselves  as  to  the  period  during  which  the  use  of  drogs  secured  the  right  to  the 
first  harpooner.  One  witness  thinks,  that  the  fish  would  continue  a  fast  fish  so  long  as  there  was 
a  pursuit  of  it ;  but  that  it  would  be  a  loose  fish  after  the  crew  had  lost  sight  of  it  for  two  hours. 
Another,  that  it  would  remain  a  fast  fish  for  any  length  of  time,  so  long  as  the  drogs  were 
attached  to  it,  although  the  pursuit  had  been  abandoned ;  and  a  third,  that  even  if  the  drogs  had 
been  detached  from  the  coil  of  the  lines,  the  fish  would  belong  to  the  party  who  first  drogged  it 

The  existence  of  an  express  agreement  on  the  subject  is  distmctly  negatived;  for  it  is  stated  by 
one  of  the  witnesses,  that  an  attempt  was  made  by  the  masters  of  some  vessels,  other  than  British, 
.  to  have  the  Esquimaux  custom  a^eed  to  by  the  British  whalers  as  the  lav  or  us^e  for  fishing 
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in  those  seas ;  that  Captain  Stewart  of  the  "  Alibi "  was  the  only  person  who  opposed  it,  and  no 
agreemcDt  of  the  kind  was  ever  entered  into.  The  law  of  fast  and  loose  must,  therefore,  prevail 
io  Cumberiand  Inlet  as  in  the  rest  of  the  north  seas,  unless  the  fishing  carried  on  there  is  so 
peculiar,  and  so  essentially  different  from  the  mode  of  fishing  previously  practised,  as  to  render 
tbe  custom  altogether  inapplicable. 

This  is  the  opinion  of  the  majority  of  the  Judges  of  the  First  Division  ;  and  holding,  as  they 
do,  that  no  other  usage  had  been  substituted,  they  consider  (to  use  tbe  words  of  the  Lord 
Picsklent)  that  the  question  ought  to  be  solved  by  the  principles  of  their  own  laws  of  occupancy. 
J  cannot  forbear  the  remark,  that  although  the  application  of  the  Scotch  law  of  occupancy 
created  no  difficulty  in  this  case,  as  both  the  contending  parties  belonged  to  Scotland,  ytt,  if  the 
fishing  in  Cumberland  Inlet  is  governed  by  no  usage,  out  is  left  to  the  general  lav,  many 
perpl^ing  questions  might  her^ter  arise  between  the  natives  of  different  countries,  in  which 
different  principles  as  to  rights  acquired  by  occupancy  may  prevail  I  think,  however,  that  it 
may  be  fairly  questioned,  whether  the  drog  fishing  carried  on  m  Cumberland  Inlet  is  so  essentially 
di&rent  frcnn  the  former  method  of  fishing,  as  necessarily  to  exclude  the  established  custom. 
The  respondents  not  only  assert  this  to  be  the  case,  but  also  endeavour  to  distinguish  Cumberland 
Inlet  from  the  rest  of  the  north  seas  as  'an  entirely  separate  and  distinct  fishing  ground.  To 
a  certain  extent,  they  have  succeeded  in  giving  it  something  of  a  distinctive  character  from  the 
rest  of  the  fishings.  It  appears  from  the  evidence,  that  when  it  first  became  known  to  the 
vhalers  it  was  not  resorted  to,  except  at  the  end  of  the  season,  when  they  had  failed  to  make  a 
good  fislung  in  tbe  north ;  and  that  it  "ts  so  distinct,  that  some  regular  whaling  vessels  have  written 
orders  not  to  go  there,  and  others,  »ith  a  smaller  crew,  go  to  that  fishing  alone  to  obtain  the 
assistance  of  the  natives."  The  drog  fishing  carried  on  in  Cumberland  Inlet,  and  apparently 
not  ia  other  parts  of  the  north  seas,  is  also  alleged  to  be  a  totally  difTerent  mode  of  fishing  from 
that  previously  employed ;  because  the  object  of  the  old  method  is,  if  possible,  to  keep  the  whale 
iast,and  the  essence  of  drog  fishing  is  to  part  with  the  lines  and  drogs,  leaving  the  fish,  after 
being  struck,  to  carry  them  off  for  tbe  purpose  of  retarding  its  flight 

Had  die  vbalers  resenting  to  this  fishing  ground,  which  is  nominally,  at  least,  distinguished 
from  Davis  Straits  and  the  rest  of  the  north  seas,  and  confined  themselves  exclusively  to  the 
peculiar  mode  of  fishing  which  they  learnt  from  the  natives,  there  might  have  been  some  opening 
for  a  presumption,  that  a  new  usage  was  to  prevail  amongst  them ;  but  this  is  not  the  case,  for 
It  dearly  appears  that  drog  fishing  has  not  excluded  the  old  method  of  fishing  in  Cumberland 
Inlet,  as  both  are  carried  on  together  at  tbe  same  time.  It  is,  therefore,  hardly  possible  to 
coBccire  anything  more  inconvenient,  or  more  likely  to  lead  to  endless  disputes,  than  in  a 
CQopaiatively  nairow  range  of  fishing  ground  to  have  two  modes  of  fishing  going  on  simultane- 
oosh.and  subject  to  two  different  rules  which  must  be  continually  conflicting  with  each  other. 
But  bappily  the  two  methods  of  fishing  are  not  separate  and  independent  of  each  other ;  but  the 
drog  fishing  carried  on  in  Cumberland  Inlet  only  forms  part  of  the  general  fishing  operations 
there:  The  ordinary  method  is  employed,  but  drog  fishing,  with  the  assistance  of  tbe  natives,  is 
added  to  it.  The  natives  appear  to  be  retained  not  merely  for  drog  fishing,  but  for  whale  fishing 
generally,  and  no  distinction  can  be  made  between  them  and  the  other  seamen  engaged  in  the 
serrice. 

Tbe  evidence  in  this  case  clearly  shews  the  general  employment  of  the  natives,  and  that  their 
services  vere  not  confined  to  their  own  peculiar  mode  of  fishing.  Tbe  boat  used  by  Bullygar, 
the  native  employed  by  the  captain  of  the  "  Cara,"  was  supplied  with  long  lines  similar  to  those 
in  the  other  boats— lines  of  a  length  never  used  by  Esquimaux  in  their  fishing,  nor  capable  of 
beii^  used  together  with  their  boats.  The  whale  in  question  having  been  harpooned  by  Bullygar, 
tiie  bncs  were  paid  out  for  about  ten  minutes  before  they  were  parted  with.  Tbe  entry  in  the 
It^  book  of  the  **  Clara  *  gives  in  a  few  words  the  description  of  Bullygar's  proceedings.  This 
Jog  boot,  h  must  be  remembered,  was  made  up  on  the  very  day  on  which  the  whale  was  killed, 
and  no  doubt  after  the  dispute  had  arisen  as  to  the  property  in  it.  It  is  in  these  words :  "  Bully- 
gar  was  obliged  to  drog  his  lines  according  to  native  custom."  Now  I  collect  from  this  entry 
and  from  the  evidence,  that  Bullygar  intended,  if  possible,  to  keep  the  whale  fast,  and  paid  off 
his  lines  with  that  intention  ;  but,  when  they  were  entirely  run  out,  he  could  no  longer  safely 
retain  them  in  the  boat,  and  he  was  therefore  compelled  to  part  with  tbe  drogs  at  the  end.  If 
Bidlji^ar's  boat  was  engaged  solely  in  drog  fishing,  there  would  have  been  no  more  occasion  to 
mention  tbe  necessity  of  using  his  drogs  than  to  state  that  he  struck  the  whale  with  his  harpoon. 
These  circumstances  appear  to  me  to  conclude  the  question,  and  to  render  any  further  observa- 
tioos  unnecessary ;  but  I  must  add,  that,  assuming  drog  fishing  to  be  essentially  different  from 
lie  Icvnier  method  of  fishing,  (upon  which  a  doubt  may  be  fairly  entertained,)  it  must  be  remem- 
Ifcredjthal  when  the  whalers,  a  very  few  years  ago,  adopted  it  from  the  natives  and  introduced 
it  as  part  of  their  opoations,  they  were  governed  by  the  established  custom  of  whale  fishing  in 
tbe  aoidi  seasL  They  knew  that,  according  to  that  custom,  a  drogged  fish  would  be  a  loose  fish, 
ABii  the  prize  of  any  one  who  could  afterwards  secure  it.  Tbey  carried  with  tbem  into  Cumber- 
Uod  lalet  thrir  old  method  q£  fishin|^  and  with  it  the  custom  which  attached  upon  it  They 
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might,  if  they  pleased,  have  excluded,  by  common  consent,  this  custom  from  the  novel  mode  of 
fishing  which  they  introduced,  or  have  substituted  some  other  rule  for  it  within  the  Inlet ;  and 
an  endeavour  seems  to  have  been  made  to  regulate  their  rights  by  an  agreement  confined  to  that 
part  of  the  seas.  This  having  failed,  and  it  being  admitted,  that  there  is  no  local  usage  to  take 
the  place  of  the  general  custom,  there  seems  to  me  to  be  nothing  in  the  character  of  the  Cumber- 
land Inlet,  or  in  the  peculiar  nature  of  drog  fishmg,  which  is  necessarily  incompatible  with  the 
prevalence  of  the  custom  within  those  limits,  and  that  it  must  therefore  attach  upon  the  fishery 
operations  carried  on  there  in  the  same  manner  as  throughout  the  whole  fisheries  in  the  rest  of 
the  north  seas.   For  these  reasons  I  think,  that  the  interlocutor  ought  to  be  reversed. 

Lord  Kingsdown. — I  agree  with  the  noble  and  learned  Loras  who  have  addressed  your 
Lordships,  that  the  interlocutor  complained  of  should  be  reversed.  I  think  it  due  to  the  Lord 
Ordinary  to  state,  that  the  real  question  to  be  decided,  and  the  true  grounds  of  the  decision,  are 
stated  by  him  with  perfect  clearness  and  accuracy  in  his  very  able  note  appended  to  the 
interlocutor  which  he  pronounced. 

Lord  Chancellor. — I  shall  move  your  Lordships  to  reverse  the  interlocutor  of  the  Inner 
House,  and  to  affirm  that  of  the  Lord  Ordinary,  and  to  remit  the  case  back  to  the  Court  of 
Session  with  a  direction  to  dismiss  the  reclaiming  note  of  the  pursuer,  with  expenses. 

Interlocutor  reversed. 

A^llant^  Agents^  Deans  and  Stein,  Solicitors,  Westminster.  —  Re^ndent^  AgaUs, 
Johnston,  Farquhar,  and  Leech,  Solicitors,  London. 


Mrs.  Isabella  Young  or  Richardson  and  Mrs.  Young  or  Thomson  (and 

Husbands),  Appellants,  v,  LAURENCE  ROBERTSON  and  Others  (Donaldson's 
Trustees),  Lieut.  Colonel  JOHN  MacdoUGALL,  Mrs.  Mary  Ann  TronsoN 
or  Young,  and  John  Lawford  Young  (and  Tutor),  Respondents. 
John  Lawford  Young  (and  Tutor),  Appellant,  v.  Mrs.  Young  or  Richardson 
and  Mrs.  Young  or  Thomson  (and  Husbands),  Lieut.  Colonel  JOHN 
Macdougall,  and  Thomas  TrONSON  Young,  Respondents. 

Legacy— Vesting — Conditional  Institution — Trust  Settlement— Cause  of  Survivorship — Con- 
struction— A  testator  ivko,  by  his  trust  settlement,  provided  his  -wife  in  a  liferent  of  the  whole 
of  his  estate^  heritable,  and  moveable,  directed  his  trustees,  as  to  the  residue,  "  to  divide,  or  con- 
vey*^ *^the  ivhole  residue^'  "  after  the  death  of  the  last  liver  of  me  and  my  said  wife,  equally, 
to  and  among"  several grandnephews  and grandnieces,  "  equally,  or  share  and  share  alike,  and 
to  their  respective  heirs  or  assignees,  declaring  that,  if  any  of  the  said  residuary  legatees  shall 
die  without  leaving  lawful  issue  before  his  cr  her  share  vest  in  the  party  or  parties  so  deceas- 
ing, the  same  shall  belong  to,  and  be  divided  equally,  or  share  and  share  alike,  among  the 
survivors  of  my  said  grandnephews  and  grandnieces,  equally."  The  wife  and  all  the  residuary 
legatees  survived  the  testator  except  two  of  the  legatees,  A  and  B,  who  predeceased  the  wife,  A 
leaving  no  issue,  while  B  left  a  son. 

Held  (reversing  judgment),  (i.)  That  the  period  of  vesting  was  the  period  of  distribution  on 
the  death  of  &e  wife,  and  that  a  legatee  dying  dming  the  lifetime  of  the  wife  without  leaving 
lawful  issue,  as  A  did,  could  take  no  part  or  share  of  the  residue;  (2.}  That  ffs  son  was  a 
conditional  institute,  and  so  took  the  share  that  wouU  have  belonged  to  his father  B,  had  he 
survive  ihe  period  of  vesting j  and  (3.)  ThtU  the  share  of  A  was  divisible  among  such  of 
the  residuary  legatees  as  were  alive  at  the  death  of  the  liferentrix  or  period  of  distribution, 
and  thai  B's  son  was  excluded from  participating  tn  that  share. 

Where  there  is  a  clause  of  survivorshtp,  then  prim4  facie  survivorship  means  ihe  time  at  which 
the  property  to  be  divided  comes  into  enjoyment,  that  is  to  say,  if  there  be  no  previous  Ufe 
estate,  then  at  the  death  of  the  testator;  but,  if  there  be  a  prevtous  life  estate,  then  at  the 
termination  of  that  life  estate  :  Per  LORD  CranwoRTH. 

1  See  previous  reports  22  D.  1527  :  32  Sc.  Jur.  684.  S.  C.  4  Macq.  Ap.  314,  337;  34  Sc. 
Jur.  27a 
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James  Donaldson,  meichant  in  Glasgow,  vho  died  on  15th  March  1S44,  left  a  trust  disposition 
and  sccileincnt,  (dated  30  March  1841,)  the  purposes  of  which  were ; — "  Fifthly,  I  will  and  direct 
die  said  trustees  or  trustee  to  account  for,  pay,  and  divide,  or  convey  (under  the  exception  of  so 
msch  ^  any)  of  the  foresaid  two  thousand  pounds,  as  may  be  tested  upon  by  my  said  wife  in 
laanaer  fore^id)  the  whole  residue  and  remainder  of  my  property,  subjects,  means,  and  estate, 
heritabk  and  moveable,  real  and  personal,  or  proceeds  thereof,  after  the  death  of  the  last  liver 
oE  me  and  my  said  wife,  equally  to  and  among  John  Macdougalt,  Lieutenant  in  the  Honourable 
East  India  Company's  service  at  Madras,  William  Macduugall,  indigo  planter  at  or  near 
<'3Lniffa  sons  of  my  late  niece,  Mrs.  Katharine  Donaldson  or  Macdougall,  Young,  or 

Tbomscm,  wife  of  Dr.  Thomson,  physician  in  Perth,  Young  or  Richardson,  wife 

of  Dr.  Richardson,  physician  or  surgeon  in  the  Honourable  East  India  Company's 

service  in  Bengal,  and  Eliza  Young,  lately  residing  in  Perth,  now  wife  of  Allan  Cuthbertson, 
acGtmntant  in  Glasgow,  all  children  of  the  late  Mrs.  Elizabeth  Donaldson,  or  Young,  equally,  or 
share  and  share  alike,  and  to  their  respective  heirs  or  assignees  ;  declaring,  that  if  any  of  said 
Tcjaduary  legatees  shall  die  without  leaving  lawful  issue  before  his  or  her  share  vest  in  the  party 
or  parties  so  deceasing,  the  same  shall  belong  to,  and  be  divided  equally,  or  share  and  share 
abbe,  among  the  survivors  of  my  said  grandnephews  and  ^ndnieces  equally." 

The  testator,  besides,  left  three  codicils,  the  first  of  which  contained  the  folbwing  provision : 
— **  And  fortber,  I  do  hereto  name  and  appoint  my  grandnephe  v,  Thomas  Young,  officer  in  the 
2cs^^  Native  In^try,  to  be  one  of  my  residuary  le^tees,  and  as  such  entitled  to  an  e^iual 
and  evcntnal  share,  with  any  of  the  residuary  legatees  within  named,  of  the  whole  free  residue 
or  remiBKler  of  my  property,  means,  and  estate,  or  proceeds  thereof,  which  share  I  here  leave 
and  hegneath  to  htm  and  his  heirs  and  assignees,  as  within  provided ;  and  authorize,  instruct, 
aod  appoint  my  said  trustees  and  executors  to  account  to  him  and  his  foresaids  accordingly." 

By  tbe  second  codicil  he  altered  some  of  the  legacies  provided  in  the  settlement,  and  by  the 
Chinl  be  revoked  and  altered  the  settlement  and  previous  codicils,  "in  so  far  only  as  these  writ- 
mgi,  or  any  of  them,  authorize  and  appoint  the  distribution  or  payment  of  certain  shares  of  the 
%eft,or  principal  sums  of  the  free  residue  of  my  means  and  estate,  or  proceeds  thereof,  to  be 
accomted  for  and  paid  to  all  or  any  of  my  three  grandnieces  therein  named,  it  being  my  will 
aid  iiuenti<m  to  restrict  the  provisions  or  bequests,  in  favour  of  such  of  them  as  shall  decease 
nrhoot  issue,  to  a  liferent;  and  therefore  hereby  authorize,  will,  and  appoint,  my  said  trustees 
and  exemtors,  and  survivors  or  survivor  of  them,  to  pay  the  share  or  shares  bequeathed  to  my 
sul  grandnieces,  in  or  by  the  foresaid  deed  of  settlement,  to  them  and  their  respective  husbands, 
ool^  ui  Itfierent.  for  their,  her,  or  his  liferent  use  allenarly,  and  the  fee  of  such  shares  to  the 
lawU  issue  cX.  my  said  grandnieces  equally;  whom  foiling,  to  the  survivors  of  them  and  my 
paadaqibevs,  also  named  in  the  foregoing  settlement  or  codicils,  equsdly  in  liferent,  and  their 
iasm  abo  equally  in  fee,  after  the  death  of  the  longest  liver  of  me  anil  my  wife." 

The  residuary  legatees,  John  and  William  Macdougall,  Mrs.  Thomson,  Mrs.  Richardson, 
Mrs.  Cnihbertson,  and  Thomas  Young,  all  survived  the  testator. 

Mrs.  Cuthbertson  died  on  24tb  November  1845,  William  Macdougall  died  on  2d  September 
1847,  and  Thomas  Young  died  in  India  on  z2d  March  1852,  all  predeceasing  the  liferentrix,  the 
widow  of  the  truster,  who  died  on  the  3d  December  1857. 

Tbe  trustees  brought  a  multiple  poinding  in  order  to  ascertain  who  were  entitled  to  the  two 
nxdi  shares  of  the  residue  left  to  William  Macdougall  and  Thomas  Young. 

Thomas  Young  left  one  child,  John  Lawford  Young,  and  a  will,  by  which  he  bequeathed  his 
vhote  property  to  his  wife,  and  nominated  her  his  executrix. 

WilUam  Macdougall,  who  died  without  issue,  left  a  will,  in  which  he  nominated  John  Mac- 
dongall  (.himself  one  of  the  six  residuary  legatees  under  James  Donaldson's  settlement)  his 
resdsaiy  legatee.    John  Macdougall  was  also  his  only  next  of  kin  and  heir  at  law,  and  he  was 
Ae  assCTce  of  John  Campton  Abbott,  the  executor  nominate  of  William  Macdougall. 
The  rhimants  on  the  fund  in  medio  were— 

I.  JiAn  Lawford  Young,  with  consent  of  hts  tuttn*  ad  litems  who  claimed  (i)  the  one  sixth 
of  the  residue,  viz.  the  sum  which  would  have  been  payable  to  his  father  had  he  survived  the 
fifetentru^  and  (2)  one  fifth  of  the  remaining  sixth  of  the  residue  which  had  been  destined  to 
William  Macdougall,  with  interest  since  the  death  of  the  liferentrix. 

II.  Dr.  and  Mrs.  Richardson,  Dr.  and  Mrs.  Thomson,  and  Mr.  Cuthbertson,  claimed  as 
Ulows: — I.  That  Mrs.  and  Dr.  Richardson  should  be  found  entitled  to  a  successive  liferent  of 
«Be  foorth  part  of  the  fiind  in  medio.  2.  That  Mrs.  Thomson  and  Dr.  Thomson  should  be  found 
(Killed  to  a  successive  liferent  of  one  fourth  part  of  the  fund  in  medio.    3.  That  Mr.  Cuthbert- 

Aoold  be  found  entitled  to  a  liferent  of  one  fourth  part  of  the  fund  in  medio.  4.  That  the 
Bpttes  should  retain  in  their  hands,  along  with  the  other  trust  funds,  the  said  three  fourth  parts 
of  tbe  ftind  in  medio  50  long  as  the  said  liferents  subsisted,  to  be  thereafter  disposed  of  along 
•id  iSie  other  portion  of  the  trust  estate  subject  to  the  claimant's  liferent,  in  terms  of  the  codicil 
•bw  msntioned,  dated  19th  February  1844. 
iiL  Urs.  Mary  Trons<m  or  Young  (widow  of  Thomas  Young)  claimed  under  his  testament 
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the  one  sixth  of  the  residue,  (one  half  of  the  fund,)  the  sum  iiFhich  -would  have  been  payable  to 
her  husband  had  he  survived  the  liferentrix,  with  interest  from  the  death  of  the  liferentrix. 

IV.  Lieut.  Colonel  John  Macdougall  claimed  alternatively  (i)  one  sixth  share  of  the  residue, 
(one  half  of  the  fund,)  as  representative  of  his  brother  William  Macdougall ;  or  (2)  in  the  event 
of  it  being  held,  that  the  share  of  the  residue  provided  to  William  Macdougall  had  not  vested  id 
him  at  the  death  of  the  testator,  one  fourth  of  the  fund  tn  medio,  i.e,  one  fourth  of  the  sixth  of 
the  residue  provided  for  Thomas,  and  one  fourth  of  the  sixth  of  the  residue  provided  for  William 
Macdougall 

John  Lavford  Young  and  his  tutor  tr^/Zf/AM  pleaded— I.  The  respective  shares  erf' the  residue 
did  not  vest  in  the  legatees  until  the  death  of  the  liferentrix.  3.  The  claimant,  as  sole  surviving 
child  of  bis  father  Thomas  Young,  was  entitled  to  take  the  share  of  the  residue  bequeathed  to 
his  father  by  the  codicil  of  22d  March  1843.  3.  William  Macdougall  having  predeceased  the 
period  of  vesting  -without  issue,  the  share  of  the  residue  bequeathed  to  him  was  divisible  amongst 
the  other  residuaty  legatees,  or  the  parties  entitled  to  take  in  their  room  ;  and  the  claimant,  as 
coming  in  place  of  his  father,  Thomas  Young,  was  entitled  to  one  fifth  part  of  this  share  of  the 
residue. 

Dr.  and  Mrs.  Richardson,  Dr.  and'  Mrs.  Thomson,  and  Mr.  Cuthbertson,  pleaded,  that  no 
part  of  the  succession  vested  till  after  the  death  of  his  widow,  and  three  fourth  parts  of  the  fund 
in  medio  were  subject  to  the  liferent  of  the  claimants  in  terms  of  the  claim,  and  ought  to  be 
disposed  of  in  terms  of  the  codicil  dated  19th  February  1844. 

Mrs.  Tronson  or  Young  pleaded,  that — I.  One  sixth  of  the  residue  of  the  testator's  estate 
vested  in  the  claimant's  husband,  Thomas  Young,  rt  morte  testatoris^^vA  the  claimant,  as  coming 
in  bis  right,  was  entitled  to  his  one  sixth,  viz.  to  one  of  the  two  shares  which  constituted  the  fiind 
in  medio,  with  interest  2.  The  testator's  husband  having  been,  at  the  date  of  his  death, 
domiciled  in  India,  she  was  entitled  under  his  will  to  the  whole  of  his  estate. 

Colonel  Macdougall  pleaded,  that — i.  One  sixth  part  of  the  trust  estate  vested  in  Willism 
Macdougall  a  morU  testatotis,  and  the  claimant  being  in  right  thereof,  was  entitled  to  be  ranked 
and  preferred  in  terms  of  the  first  alternative  of  his  claim.  2.  In  the  event  of  it  being  hdd,that 
the  share  of  the  residue  did  not  vest  a  morte  iestatons,  the  claimant  was  at  all  events  entided  to 
be  ranked  and  preferred  in  terms  of  the  second  alternative  of  his  claim. 

The  Lord  Ordinary  (Kinloch), pronounced  the  following  interlocutor:—"  15M  February  1859. 
— Finds  that,  under  the  trust  settlement  of  the  deceased  James  Donaldson,  and  codicils  thereto, 
the  right  to  the  residue  of  bis  estate  given  to  his  six  grandnephews  and  grandnieces  therein 
named,  did  not  vest  in  the  said  grandnephews  and  grandnieces  till  the  death  of  the  liferentrix, 
Mrs.  Donaldson:  Finds  accordingly,  that  the  one  sixth  of  the  said  residue  g^iven  to  TTiomas 
Young  and  William  Macdougall  respectively,  did  not  vest  in  the  said  Thomas  Young  and  William 
Macdougall,  these  having  both  predeceased  the  said  liferentrix,  and  that  the  same  is  now  claim- 
able by  their  executors  or  disponees :  Finds,  with  regard  to  the  one  sixth  share  given  to  the  said 
Thomas  Young,  that  the  same  belongs  to  John  Lawford  Young,  his  only  child,  as  conditional 
institute  therein  :  Finds,  with  regard  to  the  one  sixth  share  given  to  the  said  William  Macdougall, 
that  the  same  devolved  on  such  of  the  said  grandnephews  and  grandnieces  as  survived  the  said 
liferentrix  equally  amongst  them,  but  that  no  right  therein  passed  to  the  children  of  any  of  the 
said  grandnephews  or  grandnieces  who  predeceased  the  liferentrix :  Finds,  that  the  share  of  the 
said  one  sixth  devolving  on  grandnieces  belongs,  under  the  codicil  of  date  the  19th  day  of 
February  1844,  to  the  said  grandnieces  and  their  husbands  in  liferent,  for  their  successive  liferent 
use,  but  that  no  right  therein  belongs  to  the  husband  of  any  grandniece  who  predeceased  the 
liferentrix;  and  appoints  the  cause  to  be  enrolled  in  order  to  the  apiplication  of  these  findings." 

On  reclaiming  note,  the  Second  Division  of  the  Court  pronounced  the  following  interlocutor: 
— "20M  July  i860. — The  Lords  having  resumed  consideration  of  this  case,  with  the  opinions  erf 
the  consulted  Judges,  in  respect  of  the  said  opinions — Recall  the  Lord  Ordinary'?  interlocutor, 
and  rank  and  prefer  the  claimant,  Mrs.  Ma^  Ann  Tronson  or  Young,  to  one  half  of  the  fund  in 
medio,  and  the  claimant.  Lieutenant  Colonel  John  Macdougall,  to  the  other  half  of  the  saUlfimd; 
and  decern." 

Mrs.  Thomson  and  Mrs.  Richardson  appealed,  maintaining  in  their  case,  that  the  interlocutor 
of  the  Court  of  Session  should  be  reversed :—  I.  On  a  sound  construction  of  the  trust  deed  and 
codicil,  the  shares  of  the  residue  did  not  vest  a  morte  iestatoris,  but  only  after  the  death  of  the 
truster's  widow.  2.  In  the  clause  by  which  the  residue  was  bequeathed,  the  truster  specially 
referred  to  the  term  of  vesting,  and  declared,  thatthesfaareof  any  legatee  predeceasing  that  term 
should  belong  to  the  survivors,  and  because  the  term  of  vesting  thus  specially  referrecl  to,  noi 
being  stated  to  be  the  truster's  death,  must  be  presumed  to  be  some  other  term.  3.  The  period 
to  which  the  truster  referred  throughout  the  tiust  deed  and  codicils  for  the  distribution  of  hii 
estate,  and  as  the  event  on  which  his  succession  should  open,  was  the  death  of  the  longest  livei 
of  himself  and  his  wife. 

Colonel  Macdougall  and  Mrs.  Tronson  or  Young,  in  their  cas^  supported  the  judgment  on  tb 
following  grounds .-— i.  By  the  law  of  Scotland,  where  a  le^cy,  whether  special  or  Ksiduary,  i 
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directed  hf  a  testator  to  be  paid  to  one  individual  on  die  death  of  another,  it  is  held  to  vest  staiim 
»  wunie  iesfaioris,  unless  it  can  be  clearly  shewn,  that  it  was  the  intention  of  the  testator,  that 
the  legacy  should  not  so  vest.  2.  In  this  case,  the  intention  of  the  testator  in  postponing  the 
paymrBi  of  the  legacies,  special  as  well  as  residuary,  was  solely  for  the  purpose  of  securing  to  his 
tMow  the  liferent  of  the  whole  trust  estate,  and  it  was  not  necessary  for  such  purpose,  that  the 
TCstii^of  the  legacies  should  be  postponed.  3.  It  was  not  to  be  presumed,  that  the  testator 
inteoded  to  postpone  the  vesting  of  the  residuary  legacies — (1)  Because  the  legacies  were  left  to 
his  graDdnephews  and  grandnieces  nomittatim,  and  not  as  a  class ;  {2)  Because  they  were  made 
payaiileoQ  an  event  certain  to  arrive,  viz.  the  death  of  the  longest  liver  of  himself  and  his  wife; 
and  (3)  Because  they  were  made  payable  to  and  among  the  residuary  legatees,  "and  their 
rcspertiTc  heirs  and  assignees."  4,  The  legacies  to  the  testator's  grandnephews  and  grandnieces 
being  directed  to  be  paid  to  them  equally,  or  share  and  share  alike,  '*  and  to  their  respective  heirs 
and  assignees,"  the  respondent,  Colonel  Macdougall,  as  the  heir  and  assignee  of  William 
Hacdou;^!,  and  the  respondent,  Mrs.  Young,  as  the  assignee  of  William  Young,  were  entitled 
im  Urwunis  o(  Che  trust  deed  and  codicils  to  demand  payment  of  the  legacies  left  to  William 
Macdougall  and  Thomas  Young  respectively.  5.  The  share  of  a  deceasmg  residuary  legatee 
heiog  directed  to  be  divided  among  the  surviving  residuary  legatees  cmly  in  the  event  of  such 
deousii^  residuary  legatee  dying,  without  leaving  lawful  issue,  "  before  his  or  her  share  vest  in 
the  (»ny  or  parties  so  deceasing,"  and  that  event  not  having  occurred,  but  William  Macdougall 
luving  survived  the  period  of  vesting,  viz.,  the  death  of  the  testator,  the  appellants  had  no  right 
tDthe  share  bequeathed  to  him. — iVnllace  v.  IVallace,  28th  January  1807,  Die.  voce  Clause^ 
A{Il  No.  6;  Smith  v.  Lauder,  12  S.  646;  Maxwell  v.  Wylie,  15  S.  1005;  Kilgour  v.  Kilgpur^ 
7  U.  451 :  Stirling  v.  Baird's  Trustees^  14  D.  20;  Cochrane  v.  CochranPs  Executors^  17 
D.  loj;  Marckbanks  v.  Brockte^  14  S.  521;  Forbes  v.  Luckie,  16  D.  374;  Roxburgh  Case^ 
6  W.  S.  Appx.  p.  52. 

John  Lawford  Young  also  appealed,  maintaining  in  his  case,  that  the  above  judgment  should 
be  reversed,  for  the  following  reasons: — 1.  The  right  of  the  residuary  legatees  to  their  respective 
shares  of  the  residue  depended  entirely  upon  the  direction  given  by  the  testator  to  his  trustees 
to  piy  tbe  said  shares,  after  the  death  of  tbe  last  liver  of  the  testator  and  his  wife.  2.  The  trust 
deei  contained  nothing  indicating  an  intention  on  the  part  of  the  testator,  that  the  shares  of  the 
residue  or  any  of  the  bequests  in  the  deed,  should  vest  in  the  legatees  before  the  term  of 
payment ;  and  because  it  was  expressly  declared  in  the  deed,  that  if  any  of  the  residuary  legatees 
shovld  die  before  his  or  her  share  vested,  the  share  of  such  legatee  should  belong  to,  and  be 
divided  among,  the  survivors  of  the  legatees,  failing  issue  of  the  legatee  so  dying.  3.  By  the 
expression,  the  **  survivors  of  my  said  grandnephews  and  grandnieces,"  the  testator,  on  a  sound 
coostTBCuon,  must  be  understood  to  have  intended  the  survivors  of  the  only  term  specified  in  the 
beqa^jt  of  the  re'iidu^,  viz.  the  term  of  payment  of  the  several  shares  of  the  same,  after  the 
deaifa  of  tbe  last  liver  of  the  testator  and  his  wife.  4-  The  conditional  institution  of  tbe  surviving 
i^auees  being  to  take  effect  only  in  the  event  of  failure  of  issue  of  any  legatee  predeceasing  the 
term  of  payment,  the  appellant,  as  the  only  child  of  Thomas  Young,  was  enutled  to  the  share 
beciQeathed  to  Thomas  Young,  to  the  exclusion  of  the  surviving  legatees. 

He  also  appealed  against  the  interlocutor  of  the  Lord  Ordinary,  (in  reference  to  tbe  share  of 
William  Macdougall,  supposing  it  not  to  have  vested,)  that  so  much  of  the  Lord  O  rdinary's 
interlocutor  of  15th  February  1859  as  related  to  this  question  should  be  reversed,  and  that  the 
daim  of  the  appellant  to  participate  in  the  share  of  William  Macdougall  should  be  sustained,  for 
the  fcAoving  reason : — Because,  although  tbe  share  of  a  legatee  predeceasing  the  term  of 
piyment  without  issue  was  given  to  the  legatees  surviving  that  term,  it  must  be  held,  on  a  sound 
construction  of  the  clause,  to  have  been  the  intention  of  tbe  testator,  that  the  child  or  children 
of  any  piedeceasing  legatee  should  succeed  to  the  full  right  of  bis  or  their  parents,  and  should 
be  entitled  to  share,  equally  with  the  surviving  legatees,  in  the  distribution  of  any  shard 
beqaeatbed  to  a  legatee  who  died  without  issue. — Raughead  v.  Ranmet  M.  6403;  Karl  of 
/auderdtit  v.  XayUf  8  S.  771. 

Coloael  Macdougall  and  Mrs.  Tronson  or  Young,  in  reference  to  the  appeal  for  John  Lawford 
Yooa^  maintained  (in  their  case),  that  the  interlocutor  of  the  Lord  Ordinary  was  well  foimded — 
I.  Becanse  the  share  of  a  residuary  legatee  predeceasing  the  period  of  vesting,  without  leaving 
lawfiil  issue,  was  specially  directed  to  be  divided  equally  among  the  survivors  of  the  testator's 
grandnephews  and  grandnieces.   The  respondent  is  a  surviving  grandnephew,  whereas  the 
afipdlant,  John  Lawford  Young,  is  not  a  grandnephew,  but  a  great  grandnephew.    2.  Because 
cAct  of  the  condition  si  sine  liberis  decesserit  was  merely  to  give  the  parent' s  original  share 
to     children,  bu:  it  did  not  give  to  the  children  the  rights  of  survivorship  which  would  have 
belittled  to  the  parent  had  he  survived. — Thornhill  v.  Macpherson,  3  D.  394. 

Mrs.  Thomson  and  Mrs.  Richardson  maintained,  in  their  case,  that  John  Lawford  Young 
should  be  excluded  from  all  right  to  participate  in  the  share  of  William  Macdougall— i.  Because 
the  share  of  any  deceaser  dying  without  issue  was,  by  the  direction  of  the  trust  deed  and  codicil, 
ooiy  divisibie  among  the  surviving  grandnephews  and  grandnieces,  to  the  exclusion  of  the  issue 
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of  deceased  grandnephews  and  grandnieces.  2.  Because  the  condition  n'jiivtf  li&eris  deasse, 
did  not  apply  to  the  case. 

In  regard  to  the  appeal  for  Afrs.  Richardson  and  Mrs.  Young — 

Roll  Q.C.,  Anderson  Q.C.,  Mure,  and  Cotton,  (or  the  appellants,  maintained — The  genei 
rule  is  well  settled  in  England,  that  where  a  legacy  or  fund  is  given  by  will  to  a  class,  and  to  t 
survivors,  without  specifying  at  what  date  the  survivorship  is  to  be  calculated,  that  means  prt'i 
facie  the  date  of  the  distribution  of-4he  fund,  whether  the  distribution  is  at  the  death  of  t 
testator,  or  tenant  for  life — Cripps  v.  Woolcot,-^  Mad.  11 ;  Wordsworth  v.  IVood,  I  H.  L.  Cas< 
129;  SilUck  y.  Booth,  1  Y.  &  C.  117,  739;  2  Jarman  on  Wills,  684.  The  same  rule  exists 
Scotland,  and  was  established  in  Scotland  before  it  was  settled  in  England — Bell's  Prin.  §  187 
Casamajer  v.  Pearson,  i  M'L.  &  Rob.  685 ;  Clelland  v.  Gray,  i  D.  1031 ;  Newton  v.  Thompsi 
II  D.  452. 

It  is,  hoverer,  entirely  a  question  of  construction  of  the  viU  or  settlement,  whether  the  peri 
of  vesting  is  the  death  of  the  testator,  or  of  the  liferentrix.  There  is  nothing  in  the  terms  of  tl 

settlement  to  exclude  the pHmd facie  rule,  that  the  word  "survivors"  is  10  be  referred  to  t 
death  of  the  liferentrix.  .  It  is  only  after  the  death  of  the  longest  liver,  that  the  trustees  a 
bound  to  account  for  and  convey  the  residue.  There  is  only  one  term  referred  to  throughot 
thereby  shewingi  that  the  terins  of  vesting  and  of  payment  are  one  and  the  same.  The  wor 
*'and  to  their  respeclive  heirs  or  assignees"  are  not  inconsistent  with  the  period  of  vesting  ben 
the  death  of  the  liferentrix,  for  in  the  event  of  all  the  legatees  dying  before  the  death  of  t 
liferentrix,  those  words  would  carry  the  legacy  to  the  heirs,  which  is  the  only  contingency 
which  the  wfirds  would  operate,  but  in  the  event  which  happened,  they  are  surplusage.  Tl 
words  "before  his  or  her  share  vest"  obviously  mean  "before  the  share  vests  in  possession 
such  being  \he  primary  and  natural  meaning  of  the  words. 

The  following  cases  were  referred  to: — Wood  v.  Cope,  12  D.  855;  Boyle  v.  Lord  Glasgon 
Trustees,  20  D.  925;  Walker  v.  Park,  21  D.  286;  Provan  v.  Prmian,  2  D.  298;  Tlutmsim 
Scougall,  2  Sh,  &  M'L.  305, 

Tm  Solicitor  General  (Palmer),  and  Sir  H.  Cairns  Q.C.,  for  the  respondents,  referred  tod 
cases  cited  on  the  other  side,  and  to  Clark  v.  Patterson,  14  D.  141 ;  Mcnz.  Conv.  475 ;  Dunk 
V.  Crawford,  2  June  1812,  F.C. 

Lord  Chancellor  Westbury.— This  case  has  been  argued  at  your  Lordships*  bar  to 
very  elaborate  and  able  manner,  and  the  great  attention  and  time  which  have  been  given  to  : 
although  such  may  appear  somewhat  large  when  compared  with  the  difficulty  of  the  question, 
no  more  than  what  is  due  to  the  care  and  attention  with  which  the  case  was  viewed  in  the  Cou 
below,  and  the  difference  of  opinion  that  was  there  entertained. 

I  think,  upon  a  matter  of  this  kind,  it  is  desirable,  if  possible,  to  consider,  in  the  first  plac 
what  are  the  reasonable,  and  I  may  say  the  established,  rules  of  construction;  and  in  speaking  1 
what  I  regard  to  be  the  established  rules  of  constru.'tion,  I  refer  to  the  jurisprudence  of  bol 
England  and  Scotland.  Although  we  are  here  to  construe  this  settlement  entirely  with  refercni 
to  Scotch  rules,  yet  it  is  desirable  no  doubt  to  ascertain,  that,  in  the  construction  of  ordinal 
words  in  the  English  language,  there  is  no  difference  between  the  view  which  is  taken  of  them 
the  one  country  and  the  other.  Now,  I  apprehend  it  to  be  a  settled  rule  of  construction,  and  i 
itself  a  very  reasonable  and  natural  rule,  that  words  of  survivorship  occurring  in  a  settlemei 
(that  is,  in  a  will)  should  be  referred  to  the  period  appointed  by  that  settlement  for  the  paymei 
or  distribution  of  the  subject  matter  of  the  gift.  That  undoubtedly  is  the  rul^  that  is  now  final: 
established  in  this  country,  and  I  apprehend,  that  it  has  been  ascertaiiied  from  the  authoritii 
which  have  been  cited  at  the  bar,  that  that  rule  was  established  in  Scothnd  in  fact  even  befoi 
it  was  finally  recognized  and  settled  in  this  country.  Now,  here  the  application  of  that  rule  cool 
lead  to  this  determination  in  two  sets  of  events.  If  a  testatw  gives  a  sum  of  money,  or  tt 
residue  of  his  estate,  to  be  paid  or  distributed  among  a  number  of  persons,  and  refers  to  tt 
contingency  of  any  one  or  more  of  them  dying,  and  then  gives  the  estate  or  the  money  to  tli 
survivor — in  that  simple  form  of  gift  where  the  gift  is  to  take  effect  immediately  on  the  death  ( 
the  testator,  the  period  of  distribution  is  the  period  of  death.  Accordingly,  the  event  .of  the  dead 
upon  which  that  contingency  is  to  take  place,  is  necessarily  to  be  referred  to  the  interval  of  lira 
between  the  date  of  the  will  and  the  death  of  the  testator.  In  such  a  case,  then,  the  words  ar 
construed  to  provide  for  the  event  of  the  death  of  any  one  of  the  legatees  during  the  lifetime  < 
the  testator.  By  parity  of  reasoning,  or  rather  as  a  necessary  consequence  of  the  same  principl' 
if  a  testator  gives  a  life  estate  in  a  sum  of  money,  or  in  the  residue  of  his  estate,  and  at  th 
expiration  of  that  life  estate  directs  the  money  to  be  paid  or  the  residue  to  be  divided  among 
number  of  obje:ts,  and  there  refers  to  the  possibility  of  some  one  or  more  of  those  persofl 
dying,  without  specifying  the  time,  and  directs,  in  that  event,  the  payment  to  be  made,  or  th 
distribution  to  be  mad?  among  the  survivors,  it  is  understood  and  regarded  by  the  law,  that  h 
means  the  contingency  to  extend  over  the  whole  period  of  time  that  must  elapse  before  th 
payment  is  made  or  the  distribution  takes  [dace.   The  result,  therefore,  is,  that,  in  the  event  c 
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sach  a  gift,  the  survivors  are  to  be  ascertained  in  li'-.e  manner  by  a  reference  to  the  period  of 
payment  or  of  diitribution,  viz.  the  expiration  of  the  life  estate. 

Nov  these  are,  as  1  have  already  observed,  in  my  judgment  natural  and  reasonable  rules  of 
ioterpreution.  Let  us  now  apply  them  generally,  in  the  first  place,  to  the  construction  of  the 
seitleiTteni  that  we  have  before  us,  and  then  consider  whether  there  are  any  particular  words  to 
be  found  in  that  settlement  which  of  necessity  compel  us  to  depart  from  this  natural  rule  of 
iDterpretadoa,  and  to  adopt  another  and  different  mode  of  construction. 

Tm  tesutor  or  truster  of  this  particular  settlement  has  directed  the  residue  of  his  estate  to  be 
applied^  in  the  first  place,  for  the  benefit  of  his  widow  during  her  lifetime,  provided  that  she 
sBTTtTci  himself,  and  at  the  expiration  of  that  interest,  whether  it  was  prevented  by  the  wife 
praLceasiog  the  testator,  or  whether  she  survived  the  testator  and  afterwards  died— on  that 
creot  hajq}enii^,  he  directs,  in  the  first  place,  certain  legacies  to  be  paid,  and  then  he  directs  his 
trustees  ** to  account  for,  pay,  and  divide,  or  convey"  "  the  whole' residue  and  remainder  of  my 
property,  after  the  death  of  the  last  liver  of  me  and  my  said  wife,  equally  "  among  certain  persons 
who  arc  named,  ** equally,  or  share  and  share  alike,  and  to  their  respective  heirs  or  assignees." 
Then  follow  the  words  of  the  clause  of  survivorship,  "declaring  that  if  any  of  the  said  residu  iry 
legatee  shall  die  without  leaving  lawful  issue  before  his  or  her  share  vfcst  in  the  pany  or  parties 
so  deceasing,  the  same  shall  bjlong  to,  and  be  divided  equally,  or  share  and  share  alike,  among 
the  survivors  of  my  said  grandnephews  and  grandnieces  equally."       '    ■  -  * 

I  apprehend  that,  on  the  first  consideration'  of  the  words  that  I  have  reacl^  no  one  couM  arrive 
at  any  other  conclusion  than  this,  that  the  clause  which  commences  with  the  word  "  before  "  is 
not'iing  nuire  than  an  expression  in  extenso  of  that  which  is  involved  in  point  of  fact  in  the 
cxpresiiiBi  of  the  word  "survivors."  It  declares  fully  the  contingency  on  which  tlie  survivors 
are  10  become  entided.  But  here  l^al  ingenuity  conies  in  and  detects  in  some  o£  the  words 
eiipbyed  a  more  recondite  sense  and  a  different  meaning  from  that  which  would  at  first  strike 
fbe  mmd,  and  particularly  a  mind  previously  imbued  with  a  knowledge  of  the  general  principles 
of  tDterprecatioii.  Legal  ingenuity  suggests,  that  the  word  "  vest "  admits  of  a  double  meaning, 
or  tather,  that  ibe  word  "  vest "  is  a  word  of  art,  and  therefore  ought  here  to  receive  a  technical 
and  legal  meaning,  and  the  interpretation  accordingly  which  is  contended  for  is  this,  that  these 
words,  "before  his  or  her  share  vest,"  must  be  intended  to  mean,  and  taken  to  be,  a  conclusion 
of  law  with  regard  to  the  right  or  interest  of  the  individuals  named  as  the  residuary  legatees,  and 
that,  if  that  conclusion  of  law  takes  place  immediately  on  the  death  of  the  truster,  then  it  must 
of  ne.-essity  follow,  that  no  subsequent  decease  without  issue,  after  that  legal  rule  has  come  into 
operation,  can  have  the  effect  of  carrying  over  the  share  of  any  one  of  the  parties  named  to  the 
sarrivDrs  living  at  a  subsequent  time.  In  reality,  therefore,  the  discussion  is  reduced  to  a  very 
stion  and  narrow  point  or  question — namely,  the  meaning  of  the  word  "vest." 

The  respondents  contend,  that  the  word  "  vest "  must  be  taken  to  mean  "  become  absolute." 
Wcfl,  let  us  adopt  that  construction,  and,  substituting  those  words  for  the  word  "vest,"  the 
Words  then  will  come  to  signify  "  before  his  or  her  share  becomes  absolute."  Well,  but  that  is 
afara  of  expression  and  of  language  which  grammatically  and  strictly  conveys  no  meaning, 
■oless  yoa  ta^e  the  word  "share"  in  a  different  sense  from  that  which  obviously  and  naturally 
bekmgs  to  iL  If  you  take  the  word  share"  in  that  sense  which  logicians  call  the  abstract  sense, 
in  opposition  to  its  ordinary  meaning  in  the  concrete  form,  then  the  words  will  be  found,  accord- 
ing to  the  respondents,  in  reality  to  run  thus,  **  before  the  right  to  his  or  her  share  becomes 
absolate."  The  whole  of  the  argument  that  we  have  heard  from  the  respondents  resolves  itself 
in  reality  into  t^iis,  that  you  are  to  depart  from  the  meaning,  that  you  would  give  to  the  rest  of 
the  sentence,  and  you  are  to  abandon  the  ordinary  conclusion  which  the  collocation  of  the  whole 
sentence  would  naturally  suggest  in  order  to  arrive  at  a  different  meaning  and  a  different  conclu- 
»on — adopting  the  legal,  technical,  and  artificial  sense  of  these  words,  instead  of  giving  them 
their  namral  and  ordinary  meaning.  Therefore  it  is,  that  the  respondents  would  have  us,  in 
point  o£  tact,  interpret  the  words  in  such  a  sense  as  would  in  reality  require  us  to  substitute 
oAer  wofds  for  those  which  really  occur,  and  we  should,  by  our  interpretation,  make  the  language 
in  effea  speak  as  if  it  had  originally  been  *'  before  the  right  to  his  or  her  share  become  absolute 
in  ib<  pany  or  parties  so  deceasing."  Now,  the  whole  of  this  contention  is  nothing  more 
than  ao  involved  and  legal  ingenuity;  it  is  the  result  of  knowledge  of  the  law,  and  of  legal 
icfinemeots  applied  to  the  interpretation  of  plain  and  simple  language. 

The  appellants,  on  the  other  hand,  say,  that  these  words,  "  before  his  or  her  share  vests,"  are 
«E  Bccessity  relative  or  referential  words — that  they  describe  something,  that  he  viho  used  them 
nmidered  to  have  been  previously  directed,  and  to  be  ascertainable  from  the  antecedent  part  of 
^^Mqoest  or  his  direcdons.  And  they  accordingly  contend,  that  the  words  are  to  be  read  thus : 
"Ww  fajs  or  her  share  comes  into  possession  "—before  his  or  her  share  is  received,  or  comes 
to  I'm  hands  of  the  party  or  parties  so  deceasing. 

The  first  inquiry,  therefore,  that  I  make  as  to  these  two  interpretations  is.  Which  of  them  is 
nMMi  consjnant  to  and  most  in  accordance  with  the  antecedent  part  of  this  settlement  to  which. 
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of  necessity,  there  is  a  reference  here  ?  Nov,  the  antecedent  part  of  this  settlement  is  that  wh 
constitutes  the  gift,  and  the  gift  consists  in  a  direction,  on  the  death  of  the  liferentrix,  to  paya 
divide,  or  convey  the  property  to  those  residuary  legatees ;  and  I  cannot  but  think,  that  any  ir 
of  plain  understanding  of  language,  and  whose  mind  is  divested  of  legal  ideas,  and  is  not  wedc 
to  a  vocabulary  of  legal  terms,  would  have  had  no  difficulty  whatever  in  arriving  at  the  o 
elusion,  that  the  words  *'  before  his  or  her  share  vests  "  of  necessity  mean  before  that  which  1 
been  previously  directed  happens.  That  which  has  been  previously  directed  has  been  payon 
on  the  death  of  the  widow.  The -natural  meaning  of  the  words,  therefore,  is,  before  that  per; 
of  payment  arrives,  or  before  that  payment  has  actually  been  made.  This  I  apprehend  to  be  i 
natural,  plain,  and  ordinary  meanmg  of  the  words.  And  your  Lordships  will  observe,  that  I 
word  "share  "is  there  taken  according  to  its  natural  sense,  namely,  as  meaning  a  portion 
the  residue.  The  word  "vested"  is  taken  in  accordance  also  with  its  natural  meaning,  I 
Tocabulaiy  of  ordinary  life,  namely,  when  a  thing  is  received  or  cotnes  into  possession. 

I  therefore  consider,  that  these  panicular  words  introduced  into  the  clause  do  not  give  to  it  a 
different  meaning  from  that  which  in  reality  it  would  have  had  in  legal  interpretation  withe 
those  words  ;  for  it  is  perfectly  clear,  that  if  the  words  had  nini  "if  any  of  the  residuary  legatt 
shall  die  without  leaving  lawful  issue,  the  same  shall  belong  to  the  survivor,"  the  word  "si 
vivor"  would  have  been  referred  to  the  period  Of  distribution,  the  period  of  payment — that 
the  expiration  of  the  previous  liferent. 

But  then,  if  that  is  distinctly  involved  in  the  expression,  these  particular  words  are  nothi 
more  than  an  expression  of  that  which  is  so  involved,  and  they  are  to  be  construed  in  a  mann 
consistent  with,  and  consonant  to,  the  rest  of  the  sentence  ;  whereas,  if  you  give  them  the  int( 
pretation  for  which  the  respondents  contend,  then  of  necessity  you  strip  the  word  "  survivor" 
that  meaning  which  it  would  have  had  without  those  particular  words.  And  the  expression,  ' 
any  of  the  residuary  legatees  shall  die,"  (which  is  in  general  form,  and  has  no  time  annexed 
it,)  you  limit  to  the  event  of  their  dying  during  the  lifetime  of  the  testator. 

On  the  particular  words  themselves,  therefore,  without  the  general  indication  of  intentit 
afforded  by  the  rest  of  the  sentence  in  immediate  collocation,  I  should  undoubtedly  have  bei 
prepared  to  advise  your  Lordships  to  come  to  a  different  conclusion  from  that  which  has  be< 
arrived  at  by  the  majority  of  the  Judges  in  the  Court  below  ;  but  I  think  this  conclusion  is  st 
further  connrmed  by  that  vhich  is  ,the  best  of  all  possible  confirmations,  namely,  the  gencr 
intention  which  is  to  be  collected  from  t*ie  whole  collocation  and  arrangement  of  the  substancf 

The  natural  order  of  things  which  is  indicated  is  this,  that  at  the  death  of  the  liferentrix  tl 
duty  of  the  trustees  in  the  matter  uf  division  arises.  They  are  then  to  convene  and  call  togetb 
the  persons  who  are  to  be  entitled  to  share,  but  the  words  in  question,  namely,  the  clau: 
beginning  with  the  word  "declaring,"  are  part  of  the  words  which  are  descriptive  of  the  objec 
to  take,  and  the  trustees  therefore  are  called  upon,  at  the  time  of  distribution,  to  ascertain  wh 
those  words  mean,  and  to  give  effect  to  them.  But  as  they  are  words  of  futurity,  the  co 
tingency  that  is  contained  in  those  words,  is,  I  apprehend,  by  natural  consequence  a  contingent 
of  futurity  that  must  be  held  to  cover  the  whole  period  of  time  when  the  trustees  are  called  upt 
to  determine  who  are  entitled  under  these  words.  They  are  to  ascertain  the  objects  at  the  deal 
of  the  liferentrix,  and  they  are  then  to  give  a  meaning  to  these  particular  words. 

That  is  the  conclusion  which  is  suggested  by  the  primary,  and  natural,  and  ordinary  meanin 
of  the  words,  and  which  you  arrive  at  without  substituting  the  secondary  and  artificial  meaning  < 
the  words  for  their  primary,  natural,  and  ordinary  meaning,  which  I  hold  in  all  cases  it  is  tfc 
duty  of  a  court  of  constru:tion  not  to  do  ;  for  the  priinary  duty  of  a  court  of  construction  in  th 
interpretation  of  wills  is  to  give  to  each  word  employed,  if  it  can  with  propriety  receive  it,  tb 
natural  and  ordinary  meaning,  and  not  any  artificial  secondary^  and  technical  meaning.  If  that_ 
the  conclusion  which  is  arrived  at  upon  these  two  modes  of  viewing  the  settlement,  I  will  detai 
3rour  Lordships  for  a  few  minutes  by  an  examination  of  the  reasons  or  grounds  of  decision  whic 
are  to  be  found  in  the  opinions  of  the  majority  of  the  Judges  in  the  Court  below. 

In  calling  your  attention  first  to  the  opinion  signed  by  six  of  the  Judges  in  the  Court  belov 
your  Lordships  will  find,  that  the  principal  argument  put  forward  by  the  learned  Jiulges  for  tb 
opposite  conclusion  to  that  which  I  have  suggested  to  your  LordshifK  is  founded  upon  the  use  ( 
the  words  "their  respective  heirs  or  assignees." 

I  have  very  great  difficulty  in  dealing  with  this  particular  reason  of  the  decision,  and  I  ai 
happy  to  find,  that  the  difficulty  which  I  had  myself  experienced  has  been  ingenuously  and  car 
didly  confessed  by  the  Lord  Justice  Clerk,  who,  in  commenting  upon  this  portion  of  the  reporte 
judgment,  says,  that  he  was  perfectly  puzzled  how  to  understand  it,  or  what  meaning  it  wa 
intended  to  convey.  I  apprehend,  however,  that  no  conclusion  to  the  contrary  can  be  derive 
firom  the  use  of  these  words,  "  their  respective  heirs  or  assignees,"  which  are  found  in  connexio: 
with  the  first  part  of  the  gift  to  the  residuary  legatees.  I  do  not  quite  arrive  at  the  conclusio; 
of  one  of  the  Judges,  that  those  words  are  mere  surplusage.  I  think  it  has  been  shewn  in  th 
argument,  that  events  might  have  occurred  in  which  each  of  these  words  would  have  received  ai 
appropriate  signification.   If,  for  example,  all  the  residuary  legatees  had  died  without  leavioj 
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Bste  m  die  lifetime  of  the  testator  himself*  the  practical  result  then  of  those  words  voald  have 
been  to  have  prevented  the  lapse  of  the  legacies.  That  might  have  been  the  effect  of  the  word 
•hoTi.*  If,  on  the  contrary,  the  other  interprstation,  na  nely,  the  interpretation  which  I  have 
la^^esMd  to  your  Lordshtpi,  be  adopted,  then,  under  the  words  "heirs  or  assignees,"  the 
a&siniees  would  take,  in  the  event  of  any  one  of  the  residuiry  legiteei  having  made  an  assign- 
BBQt  durin»  the  life  of  the  Itferentrix.  If  the  residuary  legates  became  entitled,  the  assignee 
-WOTli  hire  become  entided  to  the  share  at  the  expiration  of  the  life  estate,  that  is,  at  the  period 
of  diitribation.  These  words,  therefore,  do  not  in  the  smiliest  de^ee  interfere  with  the  con- 
siracrija  which  I  have  recom  nended  your  Lordihipi  to  put  upon  the  words  of  the  conditional 
io3iitu:ion  "before  his  or  her  share  vests."  And,  on  the  other  hand,  it  cannot  be  objected  to 
thu  coastm:tioa,  that  it  reduces  those  particular  words  to  mere  surplusage,  for  it  leaves  the  words 
as  wjrdi  which  mi^ht  by  possibility  have  had  an  operation  in  certain  events  which  might  have 
occorred. 

Failing  from  that  reason  of  decision,  I  come  in  the  next  place  to  that  which  is  given  by  the 
coosolced  Judges,  Lord  Ivory  and  Lord  Oeis,  whose  interpretation,  which  certainly  leads  to  a 
reioit  diilcrent  from  that  which  I  have  recommended  your  Lordships  to  adopt,  is  founded 
■Ito'ccher  apon  the  languigs  of  the  codicil  by  which  the  grandnephew,  Thomas  Young,  was 
adJei  to  the  number  of  the  residuary  legatees.   Now,  I  must  say,  I  am  unable  to  appreciate  the 
force  ot  the  ar^ment  derived  fro.n  that  codicil.    For,  if  anything  be  plain,  it  seems  to  be  plain, 
Ciatitwutbe  meaning  and  intent  of  that  codicil  to  put  Thomas  Young  in  precisely  the  same 
coaiidoa  in  vrhi^h  the  other  residuary  legatees  were  originally  put  by  the  settlement,  Thomas 
Yoan;  is  as  it  were  grafted  into  the  original  settlement,  as  if  he  had  been  one  of  the  original 
r.:sidiufy  legatees  na  ned  in  the  settlement    What  possible  effect  it  could  have  had  upon  the 
coostmcdon  of  the  settlement  supposing  there  had  been  six  residuiry  legatees  originally  named 
therein,  (thit  is,  including  Thomas  Young,)  ins.ead  of  there  being  a  smaller  numly.r  named 
Aeretn,  it  is  very  difficult  to  understand. 

The  Ust  of  the  opinions  of  the  learnsd  Judges  who  entertained  a  difT-rent  opinion  fro.j  that 
at  which  «e  have  arrived,  and  which  opinions  we  have  felt  it  our  duty,  out  of  respect  to  them, 
cai^bUy  to  consider,  is  that  of  Lori  Benholme  ;  but  Lord  Benholme's  opinion  is  rounded  upon 
gnxmds  which  utterly  reject  out  of  the  settlement  the  whole  clause  which  gives  the  conditional 
iaidtatioa.  Lord  Benholme's  opinion  is  founded  altogether'upon  this  description  of  reasoning: 
H°  firit  applies  himself  to  the  consideration  of  the  gift  of  pecuniary  legacies.  He  holds,  that 
the  pecuniary  lesicies  vested  immediately  on  the  death  of  the  testator,  and  that  their  payment 
ady  is  postponed.  And  then  his  Lordship's  judgment  is  founded  npon  this  question,  which  he 
asa,aimely.  If  this  be  so,  shall  the  vesting  of  the  residu:  be  held  to  be  delayed  merely  because 
the  period  of  payment  in  regard  to  it  also  is  postponed  till  the  lapse  of  the  liferent  ?  Now,  there 
tsnodaose  of  sorvivtx'ship  given  with  regard  to  these  legacies,  but  there  is  a  clause  of  survivor- 
s' widi  regard  to  the  residue.  Therefore,  to  tr.;at  the  settlement  in  die  manner  in  which  Lord 
Bsnhidme  deals  with  it,  is,  in  point  of  fact,  to  exclude  altogether  the  consideration  ttf  the  clause 
opoa  which  the  whole  argument  depends. 

1  wUl  direct  your  attention,  in  conclusion,  to  the  very  just  and  appropriate  expressions  which 
are  found  in  the  judgment  of  the  Lord  Justice  Clerk,  in  whose  opinion,  upon  the  effect  of  this 
Ktdement,  I  must  express  my  general  concurrence.  The  Lord  Justice  Clerk  very  convincingly 
nukes  this  remark  with  regard  to  the  construction  of  the  clause  of  survivorahip  :  He  says,  "  The 
testator  did  not  mean  the  time  which  by  a  process  of  legal  argument  and  ingenious  construction 
migiu  be  discovered  to  be  the  term  of  vesting, — he  meant  some  specific  time  fixed  in  his  own 
miod,  and  known  to  himself ;  and  when  he  thus  speaks  of  the  time  of  vesting  as  a  specific  time 
fixed  by  the  operation  of  the  deed,  and  when  we  can  find  mention  in  the  deed  of  no  term  but 
one,  it  seems  reasonable  to  conclude,  that  that  was  the  term  to  which  the  testator  referred  when 
he  of  the  time  of  vesting."  He  referred  to  a  fact,  and  not  to  a  conclusion  of  law ;  he 
referred  to  an  operation  which  he  had  performed— not  to  a  period  of  time  that  might  be  attained 
to  by  a  process  of  legal  argument  on  the  effea  in  law,  with  regard  to  the  absoluteness  or 
die  cootingeocy  of  the  interest  which  he  had  given,  derived  from  the  words  contained  in  the 
letdeaient.  \ 
Upon  tbe  whole,  therefore,  I  shall  advise  your  Lordships  to  declare,  that,  according  to  the  true 
ooDstmction  of  the  trust  deed  of  Mr.  Donaldson,  no  one  of  the  residuary  legatees  dying  in  the 
%fcitinif  of  the  liferentrix,  without  leaving  lawful  issue,  takes  any  part  or  share  in  tbe  residuary 
ocate.    My  Lords,  I  think  it  would  be  impossible  upon  this  occasion  to  define  the  whole  of  the 

onlEr  that  ought  to  be  made  by  your  Lordships,  for  the  two  appeals  are  so  mingled  together,  that 

it  »-»H  be  desirable  that  there  should  be  one  order  in  both  appeals.    But  so  far  as  this  particular 
is  concerned,  I  should  humbly  advise  your  Lordships  to  adopt  that  declaration,  and  make 

an  order  to  reverse  so  much  of  the  interlocutor  complained  of  upon  this  appeal,  as  shall  be  found 

tobeioconsistent  with  that  declaration. 
LoM>  Cranworth. — My  Lords,  in  the  argument  of  this  case  below  in  the  Court  of  Session, 

so  ny  mach  of  learned  acumen  was  displayed,  and  that  argument  took  so  long  a  time,  that, 
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probably,  in  ordinary  cases,  your  Lordships  would  have  thought  it  more  respectful,  at  least 
appearance,  to  the  Judges  below,  that  we  should  have  taken  a  longer  time  to  consider  our  jm 
ment,  concurring  as  we  do  with  the  minority,  and  not  with  the  majority  of  those  learned  Judg 
That  would  have  been  the  ordinary  course  that  we  should  have  pursued.  But  my  noble  a 
learned  friend  on  the  woolsack,  and  my  noble  and  learned  friend  on  my  left,  and  myself,  havi 
found,  on  conferring  together,  that  we  all  concurred  in  the  same  view  of  this  case^  ve  thoug 
that,  considering  the  leneth  of  time  which  had  been  occupied  in  the  argument,  and  the  app 
tunity  which  the  intermediate  days  occurring  in  the  midst  of  the  argument  had  ^ven  us  or  o 
sidering  its  bearings,  as  it  would  be  much  more  convenient  to  the  parties  tha.t  we  should  proc< 
now,  we  thought,  that  the  learned  Judges  of  the  Court  of  Session  would  not  feel  that  we  wi 
guilty  of  any  disrespect  towards  them  in  immediately  delivering  our  judgment 

After  the  very  elaborate  manner  in  which  my  noble  and  learned  friend  the  LORD  Chancell 
has  gone  through  this  case,. I  do  not  think  it  necessary  for  me  to  detain  your  Lordships  w 
many  observations.  I  take  it,  that  the  rule  is  well  established  upon  the  authorities  as  well 
upon  principle  both  in  Scotland  and  in  England,  that,  where  there  is  a  clause  of  survivorsh 
primd  facie  survivorship  means  the  time  at  which  the  property  to  be  divided  comes  into  cnj{ 
ment,  that  is  to  say,  if  there  be  no  previous  life  estate,  at  the  death  of  the  testator— if  there  bt 
previous  life  estate,  then  at  the  termination  of  that  life  estate.  If,  therefore,  the  language  of  tl 
settlement  had  been  simply  "  declaring  that  if  any  of  the  said  residuary  legatees  shall  die  wii 
out  leaving  lawful  issue,  the  same  shall  belong  to,  and  be  divided  equiUy,  or  share  and  she 
alike,  among  the  survivors  of  my  said  grandnephews  and  graodnieces  ' — if,  I  say,  the  clause  h 
stood  so,  there  would  have  been  no  doubt  that  the  "survivors'*  meant  the  survivors  at  thedea 
of  the  tenant  for  life.  And  the  single  question,  although  this  case  has  occupied  (and  I  will  a 
say  improperly  occupied)  a  very  long  time  in  discussion,  is — Whether  that  primd  facie  constru 
tion  is  vaned  by  the  insertion  of  the  words,  "  before  his  or  her  share  vest  in  the  party  or  parti 
so  deceasing."  Now  that  being  the  question,  it  is  contended  on  the  part  of  the  respondent 
that  these  words  do  materially  alter  the  general  rule  by  pointing  out  another  period  to  wliic 
"  survivorship  "  shall  refer,  namely,  the  vesting  of  the  legacy. 

The  first  observation  that  occurs  is  this,  that  the  word  "vest"  is  a  word  of  at  least  ambiguo! 
import.  Primd  facie,  vesting  in  possession  is  the  more  natural  meaning.  The  expression 
"investiture,"  "clothing,"  and  whatever  else  be  the  explanation  as  to  the  origin  of  the  won 
point  primd  facie  rather  to  the  enjoyment  than  to  the  obtaining  of  a  right.  But  I  am  willing  I 
accede  to  the  argument  that  was  pressed  at  the  bar,  that  by  long  usage  "vesting"  is  ordinaril 
understood  in  contradistinction  to  the  not  having  obtained  anything  like  an  absolute  and  indc 
feasible  right— it  is  the  having  obtained  such  absolute  indefeasible  right.  But  it  cannot  be  dii 
puted  that  the  word  "vesting"  may  mean,  and  often  does  mean,  that  which  is  its  primar 
etymological  signification,  namsly,  vesting  in  possession.  In  my  opinion,  that  is  its  meanin 
here,  "  before  his  or  her  share  vest  in  the  party  or  parties  so  deceasing."  In  the  first  place, 
you  do  not  so  construe  it,  you  must  undersund  the  testator  (or  rather  the  truster)  to  have  maid 
a  most  extraordinary  circu'niocution  to  express  such  a  very  simple  idea  as  before  the  time  of  m 
own  death,  by  saying  "before  the  time  when  his  or  her  share  vest  in  the  party  or  parties  s 
deceasing."  It  is  scarcely  possible  to  suppose,  that  a  person  making  a  will,  or  a  trust  deed  i 
the  nature  of  a  will,  and  meaning  to  refer  to  events  that  might  or  might  not  have  occurred  befor 
his  own  death,  should  have  expressed  it  by  such  an  extraordinary  circumlocution  as  that. 

Then  is  there  anything  on  the  face  of  the  instrument  to  shew,  that  "  vest "  does  not,  in  this  case 
mean  that  which  1  admit,  in  the  view  which  I  lake  of  the  case,  would  be  its  ordinary  meaning 
1  think  there  is.  What  is  it  that  the  truster  is  here  speaking  of  as  vesting  ?  Why,  the  share  o 
the  residuary  legatee,  that  is,  in  point  of  fact,  the  legacy.  Now  although  it  is  quite  true,  as  wai 
urged  at  the  bar,  that  in  making  a  will  in  this  country,  or  a  trust  deed  in  Scotland,  you  ma] 
speak  of  a  share  or  a  legacy,  although  it  is  something  which  does  not  become,  strictly  speaking 
a  share  or  a  legacy  till  the  death  of  the  testator,  that  is,  you  may  say,  I  give  a  legacy  of  j^iotx 
to  A,  but  if  a  certain  event  happens,  B  shall  take  A's  legacy,  which  only  means  that  B  shal 
take  that  which,  if  there  bad  not  been  a  subsequent  disposition,  A  would  have  taken  ;  yet  wbei 
I  am  speaking  in  a  will  or  a  trust  deed  of  a  share  that  might  or  might  not  vest,  I  cannot  b( 
speaking  of  something  which  Can  only  come  into  existence  at  my  own  death.  There  can  be  n( 
possibility  of  its  vesting  io  the  lifetime  of  the  testator.  Therefore  it  is  clear  to  me,  that  the 
testator,  in  speaking  here  of  the  share  vesting^  must  have  alluded  to  something  which  had  exist- 
ence at  the  time  to  which  this  reference  was  to  apply,  and  that  it  must  therefore  be  something 
that  was  to  happen  after  his  decease.  Therefore,  "his  or  her  share''  would  be  an  inaccurate 
expression.    What  ought  to  have  been  said  would  have  been,  "his  or  her  right  to  the  share." 

That,  however,  would  have  been  a  refinement  which  I  should  not  have  felt  it  safe  to  rely  upon 
if  the  rest  of  the  context  had  not  led  me  exactly  to  the  same  conclusion.  Now,  here  there  is  no 
doubt  from  these  words,  that  the  survivorship  would  have  been  survivorship  at  the  death  of  the 
tenant  for  life.  But  why  ?  Because  the  law  presumes,  that  that  is  the  intention  of  the  testator. 
Now  would  it  not  be  an  extraordinary  construction  to  put  upon  these  words>  if  the  word  "vest 
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msy  be  consistent  with  that  which  the  law  assuoies  to  be  the  ordinary  intention  of  the  testator, 
ihac  yon  are  to  put  upon  it  a  refined  and  technical  meaning ;  when  if  you  give  to  it  its  more 
afdiniaiy  and  natural  and  etymological  meaning,  you  give  it  a  meaning  wmch,  according  to  your 
Dwn  rule  of  construction,  is  the  probable  intention  of  the  testator? 

Upon  these  shwT  grounds  I  entirely  concur  in  tbe  judgment  which  has  been  given  by  my  noble 
aad  learnnl  friend,  ud  in  the  view  which  he  has  taken  as  to  the  form  of  order  which  it  will  be 
^T^ier  to  make. 

Lord  Chelmsford. — My  Lords,  my  mind  has  fluctuated  a  good  deal  under  the  influence  of 
^  very  able  arguments  which  have  been  addressed  to  your  Lordships,  but  it  has  at  last  settled 
ni  die  ctmclusion  at  which  my  noble  and  learned  friends  have  arrived.  They  have  gone  so  very 
Ailty  (particularly  my  noble  and  learned  friend  on  the  woolsack)  into  the  whole  question,  that  it 
will  be  unnecessary  for  me  to  trespass  for  any  length  of  time  upon  your  Lordships'  attention  in 
explaining  the  view  at  which  I  have  ultimately  a.rrived. 

The  question  depends  upon  a  single  clause  in  tbe  deed  of  settlement,  or  it  may  be  sa)d,'upon 
a  fir*  words  in  that  clause.  It  is  a  question  purely  of  intention,  and  we  have  to  gather  from  the 
bi^uage  used,  whether  the  meaning  of  the  testator  or  truster  was,  that  the  share  or  interest  in  his 
restdoary  property  should  vest  at  the  time  of  his  death,  or  that  it  should  not  vest  until  the  death 
of  the  liferentrix  him  surviving. 

Mow,  die  clause  directs  the  trustees  to  account  for,  pay,  and  divide  the  residue  and  rematnder 
oE  lus  prt^erty,  after  the  death  of  the  last  liver  of  him  and  his  wife,  amongst  five  persons  named, 
(a  sixih  being  subsequently  added  by  a  codicil,)  all  childroi  of  Mrs.  Elizabeth  Donaldson  or 
Yoaog,  equally,  or  share  and  share  alike,  and  to  their  respective  heirs  or  assignees,  with  a 
SHnrmiiship  clause,  upon  which  the  whole  difficulty  arises. 

The  respond«ats  contend,  that  this  clause  is  to  be  broken  into  parts,  and  to  be  read  as 
eootafning,  first,  an  absolute  gift  of  tbe  residue,  and  then  a  qualification  of  that  gift  under  certain 
onranisiances ;  and  they  say,  that  effect  is  to  be  given,  if  possible,  to  every  word  in  a  will  or 
testamentary  deed,  and,  that  the  construction  which  tbe  appellants  contend  for  renders  wholly 
nugatory  the  words  "heirs  and  assignees." 

Now,  Z  confess  I  am  not  disposed  to  lay  very  great  stress  upon  the  use  of  words  of  this 
GommoQ  description,  which  are  so  likely  to  fall  from  the  pen  of  the  framer  of  a  deed  without  any 
precise  at  definite  object,  where  they  cannot  stand  together  with  other  words  in  tbe  same  deed 
indicating  a  different  intention.  Nor  am  I  disposed  to  lay  great  stress  upon  the  supposition 
whidi  has  been  made  at  the  bar,  of  the  event  occurring  of  all  the  residuary  legatees  dying  without 
iisae  in  the  lifetime  of  the  liferentrix,  and  from  which  supposition  it  is  endeavoured  to  extract 
1^  meaiung  of  the  tesutor.  A  testator  must  be  taken  to  have  in  his  mind  circumstances  which 
are  fikdr  to  occur,  and  not  improbable  possibilities  of  that  description.  And  whether,  therefore, 
m  that  event  the  word  "  heirs  "  would  have  no  effect  whatever,  and,  therefore,  there  would  be  an 
ineeiiacy;  or  vhetha*,  as  has  been  suggested,  it  would  amount  to  a  conditional  institution,  it  is 
quite  immaterial  for  us  to  consider.  1  think  that  it  is  absolutely  necessary  to  read  this  clause  as 
an  entirety.  The  trustees  are  directed  to  pay  and  divide,  and  the  mind  cannot  rest  until  it  arrives 
at  the  cooclusion  of  the  clause  by  which  it  ascertained  what  is  the  duty  of  the  trustees,  and 
aiaangst  whom  the  division  is  to  take  place.  And  it  appears,  that  division  is  to  be  made 
amongst  tbe  survivors  of  the  grandnephevs  and  grandnieces  who  have  survived  such  of  them  as 
shall  have  died  without  issue. 

Now,  supposing  that  the  words  rested  there,  there  would  be  no  difficulty  at  all  in  coming  to 
tbe  amclusion,  that  the  time  of  vesting  of  the  interests  would  be  the  death  of  the  liferentrix ; 
because  until  that  period  arrived  it  would  not  be  known  who  were  the  persons  who  were  the 
sorvivcffs,  and  who  were  therefore  entided  to  share  the  residue. 

But  it  is  said,  that  a  different  meaning  must  be  given  to  this  clause  in  consequence  of  the  words 
"if  znyc^  the  said  residuary  legatees  shall  die  without  leaving  lawful  issue  before  his  or  her 
share  vest  in  the  party  or  parties  so  deceasing ; "  and  it  is  contended,  that  the  testator,  by  the  use 
of  these  words,  is  pointing  to  a  different  period  than  the  time  of  division,  and  that,  if  he  is 
poiDtiiig  to  a  different  period,  no  other  period  can  be  assigned  than  the  time  of  the  death  of  the 
testator. 

Now,  I  confess,  that  those  words  lead  my  mind  in  an  opposite  direction.  When  a  person  is 
■aking  a  disposition  of  his  property  to  take  effect  after  his  death,  it  must  be  taken,  that  he 
uBunies  that  the  pe»ons,the  objects  of  his  bounty,  will  survive  him.  If  he  contemplates  the 
pKsibUiiy  <^  their  dying  in  his  lifetime  there  will  be  no  difficulty  in  his  using  apt  words  to 
describe  his  intention ;  but  1  cannot  conceive  any  words  less  applicable  to  an  intention  of  that 
kiad  titan  these  words,  "  the  residuary  legatees  dying  before  his  or  her  share  vest  in  the  party  or 
parD«  so  deceasing." 

Wiih  respect  to  tbe  word  "  share,"  perhaps  it  may  be  said,  that  it  may  be  used  popularly  to 
dcioibe  ihe  interest  which  would  ulti  nately  vest  in  the  diflferent  parties;  but  bow  the  words, 
"the  sfaue  resting  in  the  party  or  parties  so  deceasing,"  can  apply  to  such  an  event  happening 
m  tbft  l^me  of  the  testator,  when  nothing  whatever  can  vest  in  his  lifetime,  I  think  it  is  very 
n.  4  c 
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difficult  indeed  to  understand.  Then  if  these  words  cannot  be  tqiplicable  to  the  time  during  t 
life  of  the  testator,  we  must  look  to  another  period,  and  the  only  period  to  which  thejr  can 
applicable  is  the  period  when  the  residue  is  to  be  divided — namely,  at  the  time  of  the  death 

the  liferentrix. 

For  these  short  reasons  I  have  arrived  at  the  same  conclusion  as  my  noble  and  learned  fncn 
and  the  minority  of  the  Judges  in  the  Court  below,  and  1  agree  with  my  two  noble  and  learn 
ftiends,  that  the  interlocutors  must  be  reversed. 

Interlocutors  reversed,  with  a  dedaratien. 
In  regard  to  the  appeal  for  yohn  Lawford  Young — 

Anderson  Q.C.,  and  Mure,  for  the  appellant,  John  Lawford  Young. — It  is  well  settled,  tl 
where  a  testator  makes  a  provision  for  persons,  declaring  the  share  of  a  predeceaser  to  accrue 
the  survivors,  this  substitution  is  subject  to  be  defeated  by  the  condition  si  sine  Uteris  decesstt 
Accordingly,  when  Thomas  Young  died,  his  child,  the  appellant,  became  the  conditional  institi 
of  his  father — Bell's  Prin.  1776 ;  Dig.  35,  i,  102 ;  Bankton,  1, 9,  6.  •  Not  only  is  the  child  entitl 
to  what  was  directly  given  to  his  father,  but  also  to  the  proportion  of  Macdougall's  share,  whi 
would  also  have  come  to  the  father  if  the  father  had  lived. 

[Lord  Chancellor.— Thomas  Young  was  not  a  survivivor  guoad  Macdougall's  share;  h( 
then  can  the  child  take  what  was  meant  only  for  the  survivors?  Could  the  ^ther  hi 
transmitted  by  will  his  proportion  of  Macdougall's  share  ?] 

The  spirit  of  the  rule  is,  that  whatever  would  have  gone  to  the  father  should  go  to  the  chil 
and  that  is  the  correct  result  of  the  older  cases — Roughead  v.  Rennie^  M.  6403.  It  is  tnifi  tt 
certain  modem  cases,  such  as  Earl  of  Lauderdale  v.  Paion,  8  S.  771 ;  Greig  v.  Malcelm,  13 
607 ;  and  Cldland  v.  Grey,  i  D.  T031,  have  attempted  toreitrict  the  rule;  but  these  cases  arc 
variance  with  principle,  and  ought  now  to  be  overruled. 

Counsel  for  the  respondents  were  not  heard. 

Lord  Chancellor  Westburv. — Your  Lordships  have  listened  with  very  great  attention 
the  very  clear  argument  which  we  have  heard  from  the  counsel  for  the  appellants;  but  I  diii 
your  Lordships  will  agree  with  me,  that,  upon  the  only  point  which  is  now  in  controversy,  tht 
is  no  necessity  to  call  upon  the  counsel  for  the  respondents. 

There  is  a  very  benignant  rule  in  the  law  of  Scotland  originally  derived  from  the  civil  h 
although  its  application  is  somewhat  difTerent  from  the  application  which  you  have  of  tli 
system,  which  has  this  eflect,  that  if  a  legacy  be  given  to  an  individual,  and  he  either  predeceas 
the  testator  or  dies  before  the  period  appointed  for  vesting,  leaving  children,  the  legacy  doei  i 
lapse,  but  the  children  are  substituted  m  the  place  of  the  legatee. 

Now,  the  extent  to  which  that  rule  appears  to  have  been  carried  and  applied  by  decisions  seer 
to  be  thus  limited,  that  the  children  are  to  take  all  that  was  in  the  parent  at  the  time  of  the  dea 
of  the  parent.  But  the  contention  that  we  now  have  is,  that  the  rule  should  be  carried  to  d 
extent  of  substituting  the  children  for  the  parent  to  all  intents  and  purposes,  so  as  to  give  tl 
child  something  that  the  parent  might  have  become  entitled  to  if  he  had  lived  till  some  lat< 
period,  or  if  he  had  fulfilled  some  other  condition  named  in  the  original  gift. 

It  appears  to  be  confessed  at  the  bar,  that  there  is  not  only  no  decision  warranting  the  extendi 
application  of  the  rule  in  the  manner  which  is  now  contended  for,  but  that  there  has  been  a  lot 
series  of  decisions  which  we  have  had  cited  here  extending  for  a  period  of  more  than  30  years, 
which  Judges  have  refused  to  carry  out  the  application  of  the  rule  to  theextent  towhich,  it  isnd 
contended,  that  in  principle  it  ought  to  be  carried. 

Now  the  particular  circumstances  of  this  case  may  be  very  shortly  stated.  There  isa  gift  fro 
and  after  the  expiration  of  a  liferent  to  certain  individuals  named  as  residuary  legatees.  Tltt 
by  a  codicil,  there  is  an  addition  made  to  the  number  of  those  individuals.  The  person  adix 
by  the  codicil  to  the  individuals  named  as  residuary  legatees  in  the  original  settlement  ms 
Mr.  Thomas  Yotmg,  the  father  of  the  present  appellant,  so  that  Mr.  Thomas  Young  is,  by  fo" 
of  the  codicil,  to  be  regarded  as  if  he  had  been  named  as  a  legatee  in  the  original  settlement 

The  decision  which  your  Lordships  have  just  arrived  at  has  been  to  put  this  construction  upc 
the  original  settlement,  that  the  period  of  vesting  is  the  period  of  distribution,  namely,  the  de* 
of  the  liferentrix.  Thomas  Young  did  not  live  until  that  period ;  but  the  operation  of  the  ru 
which  I  have  referred  to  substitutes  John  Lawford  Young  at  the  period  of  his  death.  Now  tj 
testator,  the  truster  in  this  settlement,  contemplating  the  possibility  of  the  death  of  one  of  tl 
residuary  legatees  before  the  period  of  distribution,  has  introduced  a  clause  of  conditional  instituw 
— what  in  England  would  be  called  an  executory  gift  over — that,  in  the  event  of  any  one  or  mo 
of  the  legatees  dying  without  leaving  lawful  issue  during  the  life  of  the  liferentrix — for  so  « 
must  now  take  it — the  share  of  the  individual  or  individuals  so  dying  shall  go  to  the  survive 
And  the  contention  now  is,  that,  although  Thomas  Young  is  not  to  be  numbered  among  thoi 
survivors,  yet  that,  in  point  of  fact,  the  effect  of  the  rule  in  c|ueslion  is  to  substitute  the  child ' 
Thomas  Young  to  such  an  extent  as  to  make  him  come  within  the  description  and  class  1 
survivors,  though  actually  and  truly  his  father  was  not  a  survivor. 
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Not  it  is  very  difficult  to  understand  upon  what  principle,  or  by  force  of  what  species  of 
argument,  such  a  construction  could  be  put  upon  these  words  creating  the  conditional  institution. 
Whoever  claims  under  and  by  virtue  of  that  conditional  institution  must  claim  in  the  character 
of  betn;  a  person  living  at  a  panicular  time ;  the  words  **  survivors  or  survivor "  refn*  to 
individiuls  here  named.    We  will  uke  Thomas  Young  as  being  put  by  the  codicil  in  the  same 
podtioD  as  the  individuab  named  in  the  will.   The  word  "  survivor,"  therefore,  will  be  descrip- 
tive of  such      the  ^  individuals  so  named  as  were  living  at  a  particular  time,  and  the  effect  is 
prectiely  the  same  as  if,  instead  of  the  word  "  survivor,"  you  were  to  take  the  names  of  the 
iwliridBals  living  at  that  particular  time,  and  read  those  names  in  the  settlement  in  lieu  of  the 
word  ''survivors."    Now,  if  that  had  been  so  done,  it  is  impossible  to  hold,  that  Thomas  Young, 
the  Cuhcr,  would  have  been  entitled,  and  1  think  it  is  impossible  to  hold,  that  any  principle  or 
sarrc^^ion  or  substitution  would  give  to  the  child  that  which  the  father  by  no  possibility  could 
have  taken.    The  very  principle  of  surro^tion  is  merely  to  place  the  child  in  the  room  of  the 
father;  but  it  would  be  contrary  to  all  principle  to  make  the  surrogation  extend  to  give  to  the 
chiU  a  right  which  the  father  by  no  possibility  could  have. 

Ic  is  oMdless  to  argue  this  matter  further  on  principle,  or  to  reason  as  to  what  ought  to  have 
been  the  true  operation  and  extent  of  the  rule,  because,  when  your  Lordships  find  a  rule,  the 
iairodaaion  and  application  of  which  is  due  entirely  to  decisions,  and  the  mode  of  interpreting  it 
has  been  regulated  and  determined  wholly  by  decisions,  it  is  utterly  impossible  to  hold,  that  there 
is  any  principle  of  law  that  would  warrant  the  use  of  that  particular  rule  beyond  the  extent  to 
which  It  has  hitherto  been  recognized  as  a  binding  authority.  It  would  be,  1  think,  contrary  to 
the  Riles  which  have  most  reasonably  and  wisely  regulated  the  interposition  of  a  Court  of  Appeal, 
if  ymr  LiHiiships,  disregarding  this  long  series  of  cases  which  have  determined  the  manner  and 
otentof  the  application  of  the  principle,  were  now  to  declare,  that  the  principle  had  been  hitherto 
mrsmderuood,  and  that  it  ought  to  have  been  applied  and  extended  in  a  different  manner;  and 
that,  therefore,  the  series  of  the  cases  in  which  its  application  has  been  limited  are  so  many 
instances  in  which  injustice  has  been  done.  I  cannot  advise  your  Lordships  to  recognize  this 
mle  as  capable  of  being  properly  applied  in  a  manner  so  different  from  that  in  which  hitherto  it 
has  bera  applied,  and  I  should  therefore  humbly  advise  your  Lordships  to  confirm  the  inter- 
locutor to  the  extent  of  declu-ing,  that  it  is  impossible  to  carry  the  principle  so  far  as  to  give  to 
john  Lawford  Young,  on  the  rule  of  substitution,  an  interest  which  never  vested  in  the  father, 
and  which  the  father  by  no  possibility  could  have  taken,  unless  the  father  had  fulfilled  the 
coodiuon  which  he  did  not  fulfil 

The  effect  of  the  whole  argument  which  we  have  heard  upon  these  two  appeals,  therefore, 
may  be  thus  expressed;  The  former  declaration,  which  your  Lordships  pronounced  in  the 
last  os^  would  have  the  effect  of  holding,  that  one  share  only,  namely,  the  share  of  William 
Siacdoogall,  became  distributable  under  the  clause  of  conditional  institution.  There  is  involved 
m  that  declaration  the  conclusion  of  one  of  the  points  of  the  present  appeal,  namely,  that  the 
share  which  Thomas  Young  would  have  taken,  if  Thomas  Young  had  survived  the  liferentrix, 
bckx^  to  his  only  child,  the  present  appellant  John  Lawford  Young.  The  result  will  be,  that, 
in  the  present  appeal,  it  will  be  right  to  declare  that  John  I.awfcurd  Young,  as  substitute,  is 
eniideo  to  the  share  that  was  originally  given  to  his  father,  Thomas  Young,  mit  to  declare,  that 
die  aixdi  sbare  of  William  Macdougall  belongs  under  and  by  force  of  the  words  contained  in 
die  original  settlement,  to  those  of  the  grandnephews  and  grandnieces  who  were  living  at  the 
time  of  the  death  of  the  liferentrix.  Therefore  John  Lawford  Young  will  be  held  entitled  to  the 
ori^nal  sixdi  share,  but  he  will  not  be  held  entitled  to  any  portion  of  or  participation  in  the  share 
of  Wilbam  Macdougall.  The  share  of  William  Macdougall,  therefore,  will  be  divisible  into  four 
parts,  instead  of  bnng  divisible  into  five  parts,  as  contended  for  by  the  appellants.  These 
declaratioDs,  with  the  consequent  reversal  of  so  much  of  the  interlocutors  of  the  Court  below  as 
is  at  variance  with  these  declarations,  will  constitute  the  final  order  which  I  humbly  advise  your 
L<Hdsfaip5  to  make  in  these  two  appeals. 

Lord  Cranworth. — My  Lords,  in  the  course  of  Mr.  Anderson's  able  address  to  your  Lord- 
diips  in  this  second  appeal,  he  observed,  that  it  was  one  of  the  important  duties  of  a  Court  of 
Appeal  to  set  right  and  correct  errors,  that  might  have  crept  in  the  lapse  of  ages  into  the  adminis- 
tration of  justice  in  the  inferior  Courts — to  do  that  which  those  Courts  probably,  ^rt^rrei  vigore, 
voald  feel  themselves  incompetent  to  do.  In  that  observation  your  Lordships,  I  am  sure,  most 
Wly  concur.  Mr.  Anderson  referred  to  cme  or  two  instances  in  which,  a  few  years  since,  this 
HoQse  acted  upon  that  rule.  He  cited  the  case  of  Miller  v.  Smallf  i  Macq.  Ap.  345,  anie^  vol. 
i-  p.  222 ;  and  1  think  another  case  in  which  your  Lordships  set  right  what  you  considered  to 
be  a  vidous  principle  of  interpretation  of  covenants  and  other  matters  into  which  the  Courts  of 
Scodand  had,  in  the  lapse  of  ages,  fallen.   {Kin^s  College  v.  Hay^  ante,  vol.  i.  p.  429.) 

^  coupled  with  that  duty,  there  is  another  duty  incumbent  on  all  Courts,  and  pre-eminently 
«pon  a  Court  of  ultimate  appeal,  and  which  has  been  invariably  observed,  namely,  that  as  regards 
those  niles  which  regulate  the  settlement  and  devolution  of  property,  those  Courts  which  have  to 
iRtopiet  instruments  and  acts  of  parties  must  take  care  to  be  very  guarded  against  letting  any 

4  c  2 
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supposed  notion  as  Co  the  inaccuracy  of  any  rule,  which  has  in  fact  been  acted  upon,  to  indtlt 
them  to  alter  it,  so  as  to  endanger  the  security  of  property  and  of  titles. 

Now,  if  that  principle  is  ever  to  be  acted  upon,  I  think  your  Lordships  would  be  acting  mo 
unwisely  if  you  were  not  to  adopt  the  course  that  my  noble  and  learned  friend  has  suggested  in 
case  in  which  the  question  is  as  to  a  principle,  as  his  Lordship  has  observed,  of  what  we  should  he 
call  Judge-made  law,  which  has  been  carried  by  decisions  to  a  certain  point,  (rightly  I  suppose 
but  which  the  Courts  have  refused  to  extend  beyond  that  point.  If  your  Lordships  were  to  1 
the  Court  to  interfere,  and  to  say,  "  You  ought  to  have  gone  further  than  you  have  gone,"  tb 
1  consider  wonid  be  a  precedent  of  a  most  dangerous  ch^acter. 

The  only  further  observation  that  I  would  make  is  this,  that  it  was  pressed,  I  think,  by  M 
Anderson,  and  certainly  by  Mr.  Mure,  that  in  the  cases  upon  this  subject  there  has  not  been 
perfect  uniformity  of  opinion  amongst  the  Judges,  but  that  one  of  them  at  least.  Lord  Mackenn 
(1  think  there  was  one  other,)  expressed  his  extreme  reluctance  in  adhering  to  the  rule  whk 
your  Lordships  are  now  called  upon  to  sanction,  but  that  he  did  so  because  he  felt  bound  by  A 
current  precedents.  I  think  that  that,  so  far  from  detracting  from  the  weight  of  the  decisiot 
that  we  are  now  called  upon  to  affirm,  most  materially  adds  to  it,  because  that  very  leame 
Judge,  looking  at  the  question  in  the  abstract,  said — "  I  think  it  ought  to  have  been  decide 
otherwise,  but  the  habit  has  been  so  long  and  inveterate  of  deciding  according  to  a  particuli 
course,  that  I  shrink  from  doing  otherwise  than  affirming."  1  have  only  further  to  say,  that,  upo 
these  grounds,  I  entirely  concur  in  the  course  that  my  noble  and  learned  friend  has  pn^sedi 
to  the  substance  and  as  to  the  form  of  the  order. 

Lord  Chelmsford.— My  Lords,  it  is  unnecessary  for  me  to  add  anything  to  what  has  fallei 
from  my  noble  and  learned  friends,  but  that  I  entirely  agree  with  them. 

Solicitor  General. — Before  the  question  is  put  to  the  House,  your  Lordships,  periiaps,  wil 
permit  me  to  make  two  obsn-vations,  one  as  to  the  form  of  the  order,  and  another  as  to  thecosts 
With  regard  to  the  costs,  I  believe  all  parties,  if  your  Lordships  approve,  concur  in  thinking 
that  they  might,  with  propriety,  be  allowed  to  come  out  of  the  fund  tn  medio.  With  regard  tc 
the  other  point,  the  form  of  the  decree,  your  Lordships  stated,  in  addressing  the  House,  thattbi 
fund  would  be  divisible  into  four  parts,  but  your  Lordships,  I  think,  overlooked  the  fact,  tha 
Mrs.  Cutbbertson  is  dead,  and  that  no  claim  is  made  in  respect  of  her  share,  she  having  diet 
before  the  period  of  distribution.  The  division,  therefore,  will  be  into  three  parts,  and  I  wouli 
submit,  that,  inasmuch  as  two  of  those  belong  to  married  kdies,  a  question  may  still  arise  unde 
the  third  codicil,  if  they  should  die  without  issue.  I  would  therefore  suggest,  that  your  Lordship 
Would  declare,  that  this  share  is  divisible  into  three  parts,  between  Thomas  Richardson  and  Mn 
Tronson  and  Mrs.  Thompson  in  equal  thirds,  to  be  hdd  by  them  respectively,  according  to  tb 
terms  of  the  will  and  codicil. 

Mr.  Anderson. — My  Lords,  we  have  no  interest  in  the  last  point,  to  which  my  learned  friem 
has  adverted.  With  regard  to  the  costs,  we  perfectly  concur,  that  it  is  right  that  costs  of  al 
parties  should  be  paid  out  of  the  fund. 

Lord  Chancellor.   How  does  the  case  stand  as  to  the  share  of  Mrs.  Cuthbertson? 

Solicitor  General. — It  is  mentioned  in  the  papers.  She  died  before  die  period  of  distrihutioo 
and  the  Lord  Ordinary  has  declared  that  her  husband  has  no  interest.    She  died  without  issu& 

Lord  Chancellor.— The  declaration  will  be— Declare  that  such  of  the  residuary  legatee 
named  in  the  settlement  and  codicils  as  died  during  the  lifetime  of  the  liferentrix  without  teavii^ 
lawful  issue,  took  no  share  in  the  residuary  estate  of  the  truster ;  and  that  John  Lawford  Young 
being  the  only  lawful  child  of  Thomas  Young,  takes  one  si^  part  of  the  residuary  estate  of  m 
truster;  and  that  the  share  of  William  Macdougall  being  part  of  the  fund,  is,  in  the  events  thai 
have  happened,  according  to  the  true  construction  of  the  settlement  and  codicils,  divisible  int( 
the  three  equal  parts,  among  the  three  grandnephews  and  grandnieces  named  in  the  will,  wm 
were  living  at  the  death  of  the  liferentrix,  according  to  their  respective  rights  and  interests  undc 
the  settlement  and  codicils.  With  regard  to  costs  upon  the  application,  and  with  the  consent  oi 
both  parties,  the  costs  of  both  parties  in  the  two  appeals  to  be  paid  out  of  the  fund  in  me^. 

Declaration  made^  and  interlocutors  reversed^  so  far  as  inconsistent  therewith. 
For  Appellants,  Grahame,  Weems,  Grahame,  and  Wardlaw,  Solicitors,  Westminster,  A£t>i** 
— For  Respondents^  Loch  and  Madaurin,  Solicitors,  Londtm,  Agents. 
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The  North  British  Railway  Company,  ^^to/f, Andrew  Wauchope, 
Andrew  Wauchope,  ApptUant^  v.  The  North  British  Railway  Company, 

Process — Goajunction — Appeal  to  House  of  Lords— Competency— Statute  48  Geo.  nr.  c.  151 — 
Refusal  of  House  of  Lords  to  interfere  with  a  matter  of  practice —  The  pursuer  of  a  cause,  in 
wkick  a  record  was  dosed  and  various  interlocutors  pronounced^  thereafter  brought  a  suppie- 
meniary  action,  which  he  moved  the  Lord  Ordinary  to  conjoin  with  the  first.  The  motion  was 
refused  in  the  circumstances  "  in  hoc  statu  "  both  by  the  Lord  Ordinary  and  by  the  Court. 

Held  (affirming'  judgment).  Thai  it  was  a  matter  entirely  for  the  discretion  of  the  Court. 

Appeal  to  House  of  Lords — Competency — Mutual  Consent— 48  Geo.  III.  c.  151 — The  Court  of 
Sesmu  hiruing  given  leave  to  appeal  to  the  House  of  Lords,  and  parties  having  consented 
also,  the  appellant  included  in  his  petition  various  interlocutors  not  appealable.  Tlie  respondent 
tkeretm  dj  cross  appeal  included  the  same  interlocutors  so  far  as  adverse  to  him. 

Held,  Ti^gh  all  parties  consented,  and  the  Court  approved,  both  appeals  must  be  dismissed  or 
withdrawn  by  consent. 

Appeal  to  Hoose  of  Lords — Competency— Leave  to  Appeal — 48  Geo.  nr.  c  151,  §  15. 

Held,  Thai  -where  an  interlocutory  Judgment  {which  is  not  an  the  merits)  is  appeals  to  the  House 
^  Lmis  hy  leave  of  the  Court  of  Session,  this  does  not  entitle  the  Parties  to  submit  at  the  same 
time  to  review  of  the  House  of  Lords  all  the  preceding  interlocutors  in  the  caused 

On  I2tb  October  1848,  Mr.  Wauchope  of  Niddrie  Marischall  instituted  an  action  in  the  Court 
fl(  Sessioo  against  the  North  British  Railway  Company  for  payment  of  certain  dues,  as  statutory 
ccmpeosation  for  "  way  leaves  "  on  goods  and  passengers  carried  by  their  railway  over  certain 
poctuns  of  his  properQr  in  the  county  of  Mid  Lothian.  A  record  was  made  up  and  closed,  and 
nrioas  interlocutors  were,  in  the  course  of  a  protracted  litigation  and  accounting,  pronounced 
m  the  came  down  to  i&6a  It  appeared  from  the  proceedings,  that,as  to  the  account  due  to  Mr. 
Wandiope  in  1S59,  the  accountant,  in  the  accounting  which  had  been  going  on  before  the  Lord 
Ordinary  im  several  years,  had  reported  a  particular  sum  as  being  due  by  the  railway  company. 

At  that  time  the  railway  company  objected  to  the  accountant' s  report  in  so  far  as  it  held  them 
liable  in  sums  which  they  alleged  were  not  covered  by  the  conclusions  of  the  summons,  or  not 
doe  when  the  action  was  raised.  In  consequence,  Mr.  Wauchope  raised  a  supplementary  (and 
scomd)  action  on  2d  February  1859,  concluding  for  payment  of  dues  from  and  after  the  date  of 
(he  first  action  (12th  October  1848)  and  down  to  and  including  the  dependence  of  the  second 
aciicia.  The  railway  company  maintained,  in  defence  to  this  second  action,  all  their  former  pleas, 
ud  also  stated  some  additional  ones.  After  some  procedure,  Mr.  Wauchope  moved  the  Lord 
Ordinary  to  conjoin  the  second  action  with  the  first ;  but  this  was  objected  to  by  the  railway 
company  as  fvejudicing  their  defence  in  the  other  aaion. 

On  24th  December  1859  the  Lord  Ordinary  pronounced  an  interlocutor  refusing  to  conjoin  the 
two  actnas  at  hoc  ^atu^  and  making  certain  findings  on  the  merits  adverse  to  the  railway 
omipaDy.  On  a  reclaiming  note  for  the  railway  company,  the  First  Division  of  tlie  Court 
adhmd  to  the  Lord  Ordinary's  interlocutor  on  20th  December  i860. 

The  railway  company  then  appealed  to  the  House  of  Lords  against  the  interlocutors  pronounced 
iadieseamd  action  b^the  Lord  Ordinary  on  13th  December  1859  and  by  the  Court  on  2cnh 
December  i860,  maintaining,  in  their  case,  ^at  they  ought  to  be  reversed  for  a  variety  of  reasons. 

Mr.  Wauchope  also  lodged  an  appeal  to  the  House  of  Lords.  In  March  1861  he  presented  a 
poitian  to  the  Court  of  Session,  in  which,  after  setting  forth  the  instimtion  of  his  first  action,  and 
de  Taisng  of  his  second,  in  consequence  of  the  objection  taken,  as  above  stated,  by  the  railway 
cmfBDy,  and  narrating  the  interlocutor  of  the  Lord  Ordinary  (ArdmiUan)  of  24th  December 
1^9,  and  of  the  Court  of  20th  December  1S60,  refusing  to  conjoin  the  actions,  be  stated,  that 
^appeal  in  the  first  action  proposed  to  include  interlocutors  made  more  than  two  years  before. 
And  he  relied  upon  the  Act  48  Geo.  ill.  c.  151,  §  15,  whereby  it  is  enacted,  "  That  hereafter  no 
■ppeal  to  the  House  (tf  Lords  shall  be  allowed  from  interlocutory  judgments ;  but  such  appeals 


'  See  previous  reports  23  D.  191 ;  33  Sc.  Jur.  99.      S.  C  4  Macq.  Ap.  384 ;  34  Sc.  Jur.  362. 


1122 


REPORTS  OF  SCOTCH  APPEALS. 


shall  be  allowed  only  from  judgments  or  decrees  on  the  whole  merits  of  the  cause,  except  with  the 
leave  of  the  Division  of  the  Judges  pronouncing  such  interlocutory  judgments,  or  except  in  cases 
where  there  is  a  dilTerence  of  opinion  among  the  Judges  of  the  said  Division."  The  Court,  on 
parties  consenting  thereto,  granted  the  leave  to  appeal. 

In  his  case  Mr.  Waucbope  maintained,  that  the  interlocutors  of  the  Lord  Ordinary  of  24tb 
December  1859  and  of  the  Court  of  20th  December  i860  should  be  reversed,  and  the  two  case! 
conjoined. 

The  railway  company,  following  up  Mr.  Wauchope's  appeal,  presented  in  their  turn  a  cross 
appeal  against  such  of  the  interlocutors  in  the  first  action  as  were  adverse  to  them,  and  in  thif 
way  the  principal,  if  not  the  whole,  of  the  interlocutors  pronounced  in  the  first  action  by  the 
Court  of  Session  were  brought  up  to  the  review  of  the  House  of  Lords,  though  these  interlocuton 
were  not  (as  in  the  usual  case)  appealable,  in  consequence  of  either  tl^  time  for  appealing 
having  elapsed,  or  from  being  interlocutory. 

The  parties,  in  their  respective  cases,  set  forth  various  reasons  in  support  of  their  appeals. 

Anderson  Q.C.,  and  Sir  H.  Cairns  Q.C.,  for  the  respondents,  proceeded  to  open  ths  case  d 
the  North  British  Railway,  when  they  were  stopped  so  far  as  regarded  the  appeal  against  the 
interlocutor  refusing  to  conjoin  the  actions. 

The  Solicitor  General  (Palmer),  and  Roll  Q.C.,  for  the  appellant,  then  contended,  that  the 
Court  ought  to  have  conjoined  the  actions,  so  as  to  save  expense  to  the  parties,  and  enable  thai 
part  of  the  first  action  which  was  material  to  the  second  to  be  available. 

Lord  Chancelu)R  Westburv. — The  short  point  involved  in  this  appeal  upon  the  2d  action 
which  is  now  before  your  Lordships  may  be  thus  stated  :  There  was  originally  an  action  brought 
in  the  month  of  October  1848,  against  the  North  British  Railway  Company,  for  an  account  (rf 
certain  tonnage  duties  incurred  in  respect  of  traffic  over  the  railway,  which  was  partly  constructed 
on  the  estate  of  the  appellant,  Mr.  Waucbope;  and  the  conclusions  of  the  summons  were,  that 
an  account  might  be  taken  not  only  of  monies  then  due  from  the  company,  but  also  of  monies 
that  might  become  due  in  respect  of  traffic  carried  in  time  coming — a  form  of  expression  wbicb, 
though  somewhat  of  a  short  and  technical  character,  is  nevertheless,  I  think,  perfectly  distinct, 
implying,  that  it  was  an  account  to  be  carried  on  for  a  future  time.  Accordingly,  this  inter[}ret- 
ation  of  the  meaning  of  the  summons  is  adopted  in  all  die  orders,  and  in  all  the  proceedings 
under  the  orders,  until  the  month  of  January  1859.  Then,  however,  an  objection  was  intimattd 
for  the  first  time  by  the  railway  company,  the  defenders  in  that  action,  that  the  account  could 
not  be  taken  beyond  the  date  of  the  summons,  namely,  the  12th  October  1848.  Nojudicial 
determination  has  been  given  upon  that  point ;  and  nothing  that  will  now  be  said  in  this  House 
must  be  considered  as  in  any  manner  affecting  the  judicial  determination  of  that  question.  But 
the  present  appellant,  Mr.  Waucbope,  instead  of  submitting  that  objection  to  the  Court  for 
judicial  determination,  brought  another  or  supplementary  action.  That  supplementary  action 
proceeds  upon  the  hypothesis,  that  the  accounts  could  not  be  carried  on  beyond  the  12th  of 
October  1848,  and  it  seeks  to  continue  that  account.  To  the  second  action  thus  instituted,  the 
defenders,  the  railway  company,  put  in  several  pleas,  and,  before  any  judicial  determination  was 
come  to  upon  their  defences,  an  application  was  made  by  the  appellant,  Mr.  Waucbope,  to 
conjoin  the  actions.  The  effect  of  that,  I  apprehend,  would  be  this,  to  make  the  matter  which 
was  res  judicata  in  the  first  action,  become  also  res  Judicata  in  the  second  action.  That  appli* 
cation  for  the  conjunction  of  the  two  actions  was  opposed  by  the  railway  company,  and  the 
Ordinary  was  of  opinion,  that  the  conjunction  <mgfat  not  to  be  made,  inasmuch  as  he  was  told  by 
the  defenders,  that  it  would  prejudice  their  defence,  and  that  the  time  had  not  arrived  m 
deciding  upon  that  defence. 

It  was,  therefore,  an  interlocutory  proceeding  in  the  course  of  the  cause,  and  one  upon  which 
the  discretion  of  the  Court  was  above  all  to  be  exercised ;  it  was  a  matter  of  practice,  and  prac- 
tice entirely  depending  upon  the  judicial  discretion  of  the  Court.  The  Lord  Ordinary  exercised 
that  discretion  Dy  refusing  that  application,  on  the  ground,  that  it  might  prejudice  the  merits  of 
the  cause.  I  think,  that  was  a  wise  and  prudent  exercise  of  that  judicial  discretion.  The  Inner 
House  concurred  with  the  Lord  Ordinary  in  that  view  of  the  subject.  But  the  appellant  was 
desirous  to  bring  that  interlocutor  by  way  of  appeal  before  your  Lordships,  and  he  made  an 
application  for  leave  to  do  so ;  and  in  consequence  of  the  consent  of  his  antagonist,  who  desired, 
for  some  purpose  of  his  own,  to  give  facility  to  the  application  of  the  present  appellant,  the  Court 
of  Session  made  an  interlocutor  giving  leave  to  the  appellant  to  appeal.  But  that  leaves  the 
question  to  be  determined  upon  the  appeal  precisely  where  it  was.  It  is  for  your  Lordships, 
notwithstanding  that  leave,  still  to  exercise  your  judgment  whether  it  was  or  was  not  a  sufficient 
answer  to  the  application,  or  whether  it  be  a  matter  proper  to  be  brought  by  way  of  appeal 
before  your  Lordships,  seeing  that  it  was  one  entirely  of  judicial  discretion,  it  being  a  matter 
arising  in  the  course  of  procedure. 

I  must  humbly  submit  to  your  Lordships,  that  the  Lord  Ordinary  was  decidedly  right;  but 
whether  he  was  right  or  wrong,  it  is  one  of  those  matters  in  which  foith  ought  to  be  given 
entirely  to  the  jutucial  discretion  of  the  Court,  and  no  encouragement  ought  to  be  given  to 


i86i.J  NORTH  BRIT.  R.  Co.  v.  WAUCHOPE.   [Z.  Wes/bury  L.  C]  1123 


hm^og  these  matters,  vhich  are  easily  determined  by  the  exercise  of  that  judicial  discretion,  as 
nutters  of  appeal  before  your  Lordships. 

It  is  upon  that  latter  ground,  that  this  is  not  strictly  and  properly  a  matter,  that  ought  to  be 
made  the  subject  of  appeal,  although  technically  there  has  been  power  granted  to  bring  the  matter 
by  way  of  appeal.  Whether  yon  shall  dismiss  it  with  costs  or  not  it  will  be  for  your  Lordships 
to  consider,  seeing  that  both  parties  must  be  regarded  as  concurrent  in  the  desire  to  bring  this 
nutter  before  your  Lordships;  but  upon  tbat  I  shall  not  by  any  means  particularly  insist,  if  it 
sbcol  j  sppcxc  to  your  Lordships,  that  the  usual  rule  should  be  folloved. 

LoKD  Cranworth. — The  only  observation  I  shall  make  in  addition  to  what  my  noble  and 
Janwd  friend  has  said,  is  this,  that  I  would  suggest  to  my  noble  and  learned  friend*  that  perhaps 
it  wDold  be  better  to  suspend  the  final  drawing  up  of  this  order  till  to-morrow,  when  we  shall 
bave  beard  the  ai^ument  upon  the  other  appeal,  and  we  shall  then  be  better  able  to  dispose  of 
the  qnesticMi  of  costs. 

Lord  Chelmsford. — I  entirely  concur. 

Lord  Chakcellor. — Let  the  drawing  up  of  the  order  be  suspended  till  the  hearing  of  the 
otber  affpeai.  The  House  will  proceed  to  hear  Mr.  Ando^on  upon  the  question  of  the 
competency  of  the  appeal  to-morrow  morning. 

Lord  Cramworth. — You  are  not  ready  now,  I  suppose? 

Mr.  Anderson. — I  should  be  glad  to  have  time  to  look  into  the  cases  upon  the  subject.  There 
are  lothorities  upon  it  which  I  am  not  prepared  with,  not  expecting  tbat  the  case  would  take  this 
tm.  Do  I  rigbtly  understand,  that  your  Lordships  wish  me  to  address  myself  to  the  competency 
cf  both  appeals  ? 

Lord  Chancellor. — The  appeals  by  which  you  have  brought  up  the  interlocutor  of 
December  1854,  and  the  prior  interlocutors  in  the  first  action. 

Mr.  Anderson. — There  is  no  doubt  about  the  competency  of  the  appeal  in  the  second  action. 

Lord  Chancellor, — All  that  the  House  has  decided  at  jnesent  is,  that  the  appeal  from  the 
■teriocutor  refusing  to  conjoin  the  two  actions  must  be  dismissed,  and  the  order  that  will  be 
Bade  apon  it  will     an  integral  part  of  one  order  to  be  made  on  both  appeals. 

As  to  conjoining  actions^  apfieah  dismissed. 

Anderson  Q.C.,  and  Sir  H.  Caims  Q.C,  for  the  appellants.— This  appeal  was  competent. 
Whetterer  one  party  got  leave  to  appeal,  it  then  became  competent  to  both  parties  to  bring  up 
all  Ae  preceding  interiocuto-s.  The  48  Geo.  ill.  c.  151,  §  15,  says,  that  interlocutory  judgments 
may  be  appealed  from  with  leave  of  the  Court,  and  here  leave  was  given ;  and  it  also  says,  that, 
wbenonce  an  appeal  is  brought,  all  prior  interlocutors  may  then  be  brought  up. 
[LoKD  Chelmsford. — The  proviso  at  the  end  of  the  15th  section  means  only  that,  when  an 
imeriocator  on  the  merits  is  appealed  from,  all  prior  interlocutors  may  be  brought  up  with  it; 
bnthis  is  not  so  as  to  interlocutory  judgments  appealed  from.] 

It  has  always  been  understood  in  Scotland,  that  it  is  immaterial  whether  the  judgment 
appealed  from  be  on  the  merits  or  not,  for  in  either  case  all  the  preceding  interlocutors  can  be 
braagfat  ap.  And  the  difficulty  which  existed  in  this  case  has  been  got  over  before  in  a  similar 
^y.~Home  v.  Breadalbaney  \  D.  436 ;  Kerr  v.  Keith^  i  Bell's  App.  386 ;  BartonskiU  Coal  Co. 
V.  Reid,  3  Macq.  300;  30  Sc.  Jur.  597 ;  oMte^  vol  i.  p.  785. 

[Lord  Cuahcbllor. — I  think  it  is  quite  (^ar,  that  the  proviso  In  the  15th  section  applies  only 
to  jw^ments  on  the  merits.  It  looks  here  as  if  the  parties  had  joined  in  an  attempt  to  evade  the 
Statute  and  the  standing  orders  of  the  House.] 

There  was  no  attempt  to  evade  the  Statute,  The  parties  acted  bond  fide  throughout  If  the 
Hoose  should  dismiss  the  appeals  on  this  ground,  this  should  be  done  without  prejudice. 

Lord  Chancellor  Westbury.— I  understand  the  matter  thus :  It  was  agreed  between  you 
tha^  iot  die  purpose  of  a  full  and  ample  discussion,  the  appeal  presented  against  the  interlocu- 
tors prDDOunced  in  the  second  action  should  open  the  door  to  the  North  British  Railway  Co.  to 
bring  beftH-e  this  House  all  the  interlocutors  pronounced  in  the  first  action.    Now,  Sir  Hugh 
Cains  concluded  with  this  request,  that  if  the  House  should  be  of  opinion,  that  the  policy  and 
wonts  of  the  Statute  do  not  permit  the  House  to  open  the  door  to  receive  appeals  which  are  out 
of  time,  then,  inasmuch  as  these  two  appeals  are  out  of  time,  and  have  been  presented  upon 
that  understanding  and  that  common  misapprehension,  the  parties  should  be  allowed  to  with- 
draw the  appeals;  and  that  the  cause  should  not  be  embarrassed  by  any  adverse  decision  of  the 
House.    It  stands  thus :  if  that  be  agreed  to,  the  House  will  give  its  assent,  and  permit  both 
panies  to  withdraw  their  petitions  of  appeal    It  will  be  therefore  for  the  Solicitor  General  to 
fcflflie  House  whether  he  accedes  to  the  proposal,  that  the  appeal  of  the  North  British  Railway 
Ca  fiDin  the  two  interiocutors  pronounced  fay  the  Court  in  the  second  aaion  should  now  be 
*)tbdi3wn  without  any  order  Or  the  Hoose  being  pronounced  thereon.    If  he  accedes  to  tha^ 
tben  it  is  probable,  that  my  noble  and  learned  friends  might  agree  with  me  in  thinking,  that 
leave  should  be  given  to  Mr.  Waucfaope  to  withdraw  his  appeal  also  irom  the  same  two  orders 
—1  mean  the  appeal  on  which  we  gave  our  opinicm  yesterday.  It  was  with  a  view  to  some  sudi 
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arrangement  as  that,  that  my  noble  and  learned  friend  (Lord  Cranworth)  proposed  to  the 
House  yesterday,  that  we  should  not  draw  up  the  final  order  made  by  the  House,  till  we  had 
heard  this  appeal  to-day. 

Solidior  General. — I  fully  understand  what  your  Lordship  has  said.  I  must  submit  to  yooi 
Lwdships,  that  really  it  is  not  a  reasonable  proposition,  that  my  learned  friend  h&s  made  upon 
this  point  Surely  Mr.  Wauchope  ought  not  to  suffer  in  his  a[^>eal  by  reason  of  what  has  tieei 
done. 

Lord  Chancellor. — The  House  do  not  desire,  that  you  should  give  any  reasons  for  dissent 
ing.  If  you  refuse  the  proposition,  it  is  only  for  you  to  say  that  you  do  so.  The  state  of  thing; 
vUl  then  be  this :  The  House  will  determine,  whether  it  is  at  all  competent  to  the  railway  coiQ' 
pany  in  this  proceeding  to  bring  by  way  of  appeal  before  this  House  tiie  interlocutors  in  tnefirsi 
action ;  but  it  will  be  still  open  to  the  railway  company  to  have  their  appeal  heard  upon  th< 
points  decided  in  the  interlocutor  in  the  second  action.  You  have  appealed  from  that  interlo 
cutor,  so  far  as  it  refused  to  conjoin  the  two  actions.  I  do  not  think,  that  any  judgment  upoi 
this  point  will  have  the  character  and  effect  of  a  judgment  with  regard  to  the  ulterior  proceedings 
As  you  have  come  here  upon  a  common  understanding  which  is  abundantly  manifest,  I  shoulfl 
have  thought,  that  you  would  consider  the  proposition  of  Sir  Hugh  Cairns  a  fair  proposition. 

Solicitot  General. — Your  Lordships  will  pardon  me,  because  I  should  be  sorry^  that  my  dienl 
should  be  placed  in  a  false  position.  Your  Lordships  will  permit  me  to  state  in  a  few  words  the 
reasons  why  I  am  not  disposed  to  agree  to  that  We  are  anxious,  that  the  judgments  which  vc 
have  obtained  in  the  first  action  should  be  the  subject  of  appeal,  but  we  are  most  willing  and 
anxious  not  to  introduce,  as  an  element  in  the  decision  of  the  question  raised  in  the  appeal  upon 
the  second  action,  any  formal  argument  arising  from  the  fact,  that  to  a  certain  extent  the  same 
points  have  been  involved  in  the  interlocutor  upon  the  first  action.  We  are  therefore  quite 
willing  to  do  anything  that  we  properly  can  to  assist  them  to  place  the  appeal  from  the  interlo- 
cutors in  the  second  action  in  a  position,  in  which  it  might  be  argued  and  dealt  with  without 
being  taken,  as  concluded  by  the  interlocutors  in  the  first  action,  upon  the  first  points  comincm 
to  both.  We  are  still  anxious,  that  it  should  be  argued  upon  that  footing,  and  we  should  under- 
take not  to  plead  the  interlocutors  in  the  first  action  against  them  as  adjudging  any  points  raised 
in  the  second.  But  having  been  brought  here  not  voluntarily  upon  the  second  appeal,  it  app^rs 
to  us,  that  we  cannot  be  expected  to  consent  to  a  simple  withdrawal  of  an  appeal,  as  to  vhtch 
we  have  great  confidence  or  the  result  of  an  argument  upon  the  merits. 

Lord  Chancellor.— I  think  it  is  impossible  to  accede  to  that.  First  of  all,  both  parties 
desire,  that  this  House  should  treat,  as  appealable,  interlocutors  forbidden  by  the  Statute  to  be 
appealed  against.  Now,  you  gravely  propose  to  the  House,  that  the  House  hear  a  discussion 
ignoring  and  putting  out  of  sight  all  the  interlocutors  pronounced  in  the  first  action. 

Solicitor  General- — I  said,  that  we  were  willing,  and  still  are  wiUing,  that  they  should  be  so 
dealt  with ;  but  if  that  is  impossible  through  causes  over  which  we  have  no  control,  then  I  must 
observe,  that  we  did  not  in  any  way  invite  this  appeal  from  the  interlocutor  in  the  second  action. 
All  that  we  did  was  this,  that  after  they  had  determined  upon  appealing,  we  said  we  wiU  do 
anything  we  properly  can  to  prevent  your  appeal  from  being  affected  by  anything  that  has  passed 
in  the  first  action ;  but  we  did  not  invite  the  appeal  upon  which  they  must  fiuL  We  must  ask 
your  Lordships,  that  it  should  fail  with  the  usual  consequence. 

Lord  Chancellor. — There  has  been  an  understanding  between  you  to  which  the  House  can 
be  no  party.  Sir  Hugh  Cairns  contends,  the  House  will  probably  adopt  this  course  to  dismiss 
both  of  these  ill  judged  appeals,  and  without  prejudice. 

Sir  Hugh  Cairns. — That  would  quite  answer,  and,  so  far  as  Mr.  Anderson  and  myself  are 
concerned,  we  should  yield  to  that  course. 

Lord  Chancellor. — That  being  so,  I  think  that  will  be  the  right  course. 

Mr.  Roll. — It  is  all  that  we  should  ask,  except  the  costs. 

Sir  Hugh  Cairns. — It  will  be  without  prejudice. 

Mr.  Rolt. — To  dismiss  it  without  prejudice  would  greatly  prejudice  us.  The  uncertainty  we 
shall  be  in  in  the  Court  below  will  greatly  prejudice  us.  The  question  raised  by  the  railway 
company  in  these  appeals,  to  the  bringing  of  which  we  were  no  parties,  will  after  the  final  decree 
in  the  cause  be  brought  up  again. 

Lord  Chancellor.—  It  is  impossible  to  say,  that  you  are'not  parties  to  the  bringing  of  the 
appeals. 

Mr.  Rolt. — My  Lord,  with  great  deference,  I  say  it  is  a  misapprehension  of  my  learned  friends, 
if  they  suggest,  that  we  were  directly  or  indirectly  parties  consenting. 

Lord  Chancellor.— Undoubtedly  I  thought,  that  the  Solicitor  General  had  agreed,  that  the 
question  upon  which  he  and  Mr.'Rolt  desired  to  be  heard  is  the  suggestion,  that  has  been  thrown 
out,  that  the  appeal  of  the  North  British  Railway  Company  should  be  dismissed  without  costs 
and  without  prejudice.  Your  own  appeal  was  dismissed  yesterday.  The  question  whether  it 
should  be  dismissed  with  costs  or  not  has  been  reserved  until  to-day.  It  appears  to  be  incom- 
petent with  r^^d  to  the  antecedent  order.  It  is  quite  ckar^  upon  your  own  statement,  that  the 
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prescDt  appeal  of  the  railway  company  before  the  House  to-day  assumed  its  present  shape  by 
an  agreement  with  Mr.  Wauchope.  That  is  Mr.  Wauchope's  own  statement.  That  being  so, 
as  it  is  an  impossible  thing  to  effect  the  purpose  that  the  parties  have  in  vieur,  the  House,  in 
meic)'  to  both,  suggested  a  course  which  perhaps  would  occasion  you  hereafter  as  little  embar- 
rassment as  is  possible  under  the  circumstances ;  and  in  dismissing  both  appeals  without  costs, 
and  without  jMejudice,  we  consider  that  no  advantage  will  be  given  to  either  party.  The  thing 
to  be  done,  and  which  the  interests  of  justice  require  to  be  done,  is,  that  this  House  should  defeat 
emy  description  of  ingenious  device  or  collusive  arrangement  to  bafHe  the  salutary  provisions 
contained  in  the  Statute,  which  have  been  laid  down  as  peiemptwy  rules  for  the  general  beneiit 
€f  xhe  community. 

S^Hdior  Gemral. — I  am  sure  your  Lordships  will  do  the  parties  the  Justice  to  believe,  that 
they  were  not  at  all  under  the  impression,  that  they  were  takmg  a  course  open  to  a  censure  of 
that  flescription.  The  course  they  had  taken  is  very  plainly  and  openly  stated  in  the  roost 
distinct  manner  upon  the  fiace  of  the  case. 

Lord  Chancellor. — ^There  has  been  no  concealment — nothing  of  the  kind,  and  therefore, 
in  that  sense,  there  is  no  censure  whatever. 

Stluiter  General. — I  thank  your  Lordships  for  that.  The  case,  which  my  learned  friend 
referred  m,  shews  the  views  which  have  been  entertained  in  Scotland  upon  the  subject,  wbich 
nay  account  fw  parties  having  supposed,  that  it  was  perfectly  proper  for  them  to  take  the  course 
diu  has  heoi  taken  here.  1  do  not  like  placing  my  client  in  a  position  in  which  it  may  appear 
poisiUe  to  your  Lordships,  that  he  acts  in  a  manner  inconsistent  with  any  understanding  to 
wluch  he  is  a  party.  Therefore,  I  must  leave  your  Lordships  to  judge  of  the  facts  in  that 
respect  ftom  the  statement  that  was  read  to  you  in  our  case,  which  is  this :  "  The  respondents 
stale,  that  Mr.  Wauchope  proposed  at  once  to  go  on  with  the  accounting  in  both  actions,  but  the 
ai^ieilaDts,  that  is,  the  North  British  Railway  Company,  applied  to  the  Judges  of  the  First 
DmsioD  for  leave  to  appeal  against  the  judgments  which  had  been  pronounced  in  the  second 
action.'*  Therefore  they  could  not  appeal  against  those  judgments  without  leave.  That  appli- 
cation was  opposed  by  Mr.  Wauchope.  He  said,  that  he  would  object  to  it,  unless  the  appel- 
lants, at  the  same  time,  appealed  against  the  judgments  unfavourable  to  them  in  the  first  action. 
The  appellants  were  willing  to  do  this,  and  then  the  Court  gave  liberty  to  appeal,  which,  if  it 
bad  been  acted  upon  in  due  time,  might  have  had  the  effect  of  making  the  api^  competent  tn 
both  actions ;  but  the  time  had  elapsed,  and  then  this  happened,  and  it  was  the  only  assistance 
dttt  was  afterwards  given  by  Mr.  Wauchope.  He  brought  up  the.  interlocutor  revising  to  con- 
jon  dK  two  actions,  so  that  they  should  have  such  opportunity,  and  only  such,  as  ^t  course 
vonU  give  of  fulfilling  the  condition  on  which  alone  Mr.  Wauchope  had  said,  that  he  was  willing 
to  *»Te  opposition  to  the  application  fot  leave  to  appeal  against  the  interlocutors  in  the  second 
actioo.  What  I  would  venture  to  submit  to  your  Lordships  on  behalf  of  Mr.  Wauchope  is  this, 
t&at  die  whole  point  seems  to  turn  upon  one  single  consideration.  Did  Mr.  Wauchope 
ar^iaaDy  propose  to  the  company  that  they  should  appeal,  or  invite  them  to  appeal,  from  the 
intalocutars  in  the  second  action  ?  He  did  not.  They  were  anxious  to  appeal,  and  all  that  he 
dii  was  this: — He  waived  the  objection  to  their  application  to  the  Court  for  leave  to  appeal, 
prorided  they  would  d  >  a  thing  which  it  turns  out  in  the  end,  partly  through  their  own  neglect 
as  to  time,  and  partly  through  causes  over  which  neither  party  has  any  control,  they  cannot  do. 

Lord  Chancellor. — If  this  appeal  had  proceeded,  would  you  have  thought  it  right  upon 
yoDT  part  to  have  objected,  that  tbiese  interlocutors  were  not  now  appealaUe  by  reason  of  lapse 
of  time? 

S9luHor  G^ieral. — I  should  not  have  been  anxious  to  re^  the  case  of  the  defender  upm  that 
Lord  Chancellor. — You  would  not  have  said  anything  about  it. 

StUdtor  General. — ^The  Lord  Ordinary,  in  the  second  action,  went  into  the  merits,  and  did  not 
proceed,  simply  upon  the  ground,  that  the  merits  were  concluded  by  what  had  been  done  in  the 
fine  actku;  bnt  he  expressed  his  opinion  up<m  a  particular  point,  as  to  which  he  repeated  the 
findii^  made  in  the  first  action. 

Lord  Chancellor. — It  is  quite  clear  from  your  own  statement,  that  the  honourable  under- 
standing between  you  was,  that  the  second  appeal  should  form  the  arena  upon  which  the  merits 
of  the  &st  sixteen  interlocutors  in  the  hrst  action  should  be  discussed. 

Splidtor  General. — We  were  anxious  that  it  should  be  so ;  at  all  events,  so  far  as  related  to 
pnmd  common  to  both  actions.  What  I  take  the  liberty  to  submit  is,  that  we  did  not  put  them 
in  motion  to  appeal.  All  that  we  did  was,  to  say,  that  if  that  could  be  done  we  would  not  object 
to  their  appeal.  Then,  are  we,  in  those  circumstances,  responsible  for  the  failure  to  do  that  ? 
ViDyour  Lordships  permit  me  to  add,  that  the  position  in  which  we  should  all  be  placed,  if  the 
wder  which  had  been  suggested  were  made,  would  be  one  of  extreme  embarrassment  and 
•iificaltj'.   Which  action  are  we  to  go  on  with,  and  what  are  we  to  consider  the  proper  form  ? 

Lou)  Chancellor. — Things  are  in  statu  quo.  If  you  prefer  it,  I  dare  say  the  House  will 
soced^  sxxppoismg  you  were  to  apply  to  withdraw  the  appeals. 
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Lord  Chelmsford. — Would  the  North  British  Railway  Company  have  been  hereat  all  upt 
their  appeal,  vithout  your  concurrence  to  tfaeir  appealing  in  the  fu'st  action  ? 

Holicitor  General. — Yes,  my  Lord,  that  matter  stands  in  this  way :  They  applied  to  the  Cou 
for  leave -to  appeal,  and  that  application  was  quite  an  independent  one  of  their  own. 

Lord  CHELHSroRD.— That  elapsed  by  time,  they  could  not  bave  proceeded  but  with  ya 
concurrence. 

SolicUer  General. — Then,  with  your  Lordships  s  permission,  what  took  place  after  that  wi 
merely  this :  We  did  all  we  could,  which  turns  out  to  have  been  nothing,  to  put  them  in  U 
situation  in  whidi  they  would  have  been,  if  they  had  not  lost  the  time. 

Lord  Chelmsford. — You  intended  to  i^ce  them  in  a  poution  in  which  they  could  appeal 
the  first  case.  Without  that  they  would  not  have  done  it  on  account  of  lapse  of  time.  The  tin 
had  gone  by  for  appealing,  and  you  said,  We  wilt  facilitate  your  object  of  appealing  in  the  fir 
cause  by  appealing  ourselves.  So  that,  according  to  your  expression,  practically  speaking,  it 
two  cases  are  now  before  the  House  as  one  upon  the  whole  matter. 

Mr.  Anderson. — In  their  petition  of  appeal,  they  state,  that  it  is  desirable  for  both  parties,  tin 
the  two  actions  should  be  l>efore  your  Lordstiips'  House  together  for  discussion. 

Solicitor  General. — I  entirely  agree  in  that,  but  what  I  wish  your  Lordships  to  understand  i 
that  we  did  not  put  them  in  motion  to  appeal  in  the  second  action  in  which  they  have  the  powt 
of  appealing.  They  did  not,  in  the  first  instance,  make  their  proposal  to  appeal  in  the  secon 
action  conditional  upon  any  appeal  in  the  first.  They  went  in  the  ordinary  way  to  the  Coui 
who  might  bave  granted,  notwithstanding  our  opposition,  leave  to  appeal  in  the  second  actioi 
If  we  had  not  opposed,  they  would  have  got  the  leave  in  the  ordinary  way,  and  your  Lordshif 
would  tiave  liad  the  appeal  in  the  second  action  by  itself,  but  we  appeared  and  opposed— ot 
opposition,  of  course,  not  being  at  all  binding  upon  the  Cour^  and  we  said,  that  if  they  wont 
appeal  from  the  interlocutws  in  the  first  action  auso,  we  would  not  oppose  their  having  leave  t 
app«il  in  the  second  action.  All  that  followed  was  in  consequence  of  that ;  but  if  their  origma 
application  had  been  granted  simpiiciter^  they  then  wotdd  have  been  in  the  situation  of  WBf 
appellants  in  the  second  action  only,  and  not  in  the  first.  They  did  not,  in  the  first  instance,  o 
themselves  propose  to  appeal  in  the  first  action.  If  we  can  only  elicit  from  your  Lordsbipsw 
expression  of  opinion  as  to  wtiat  is  the  course  that  we  ought  to  follow,  and  the  actitm  tlat  v 
should  go  on  with — 

Lord  Chancellor. — I  should  tie  extremely  sorry  tliat  you  should  do  so. 

Lord  Chelmsford.— And  so  should  I. 

Solicitor  General.~T\\^z^%vAx  will  Ik,  that  we  shall  have  a  separate  accounting  in  bothaction; 
and  be  exposed  to  great  inconvenience  and  uncertainty. 

Lord  Chancellor.— My  Lords,  I  submit  to  your  Lordships,  that,  under  the  circumstanct 
which  have  been  so  much  discussed,  and  which  are  perfectly  well  known  to  your  Lordships, 
may  be  desirable  to  abstain  from  saying  more  upon  this  matter  than  this,  tlut  these  appeal 
being  incompetent  by  consent  of  the  parties,  the  appeals  should  be  dismissed  without  costs  an 
without  prejudice. 

Dismissed  without  prejudice  to  either  party. 
For  North  British  Railway^  Alexander  Dobie,  Solicitor,  London.— /^<w-  Afr,  fVauchope,  Loc 
and  Madaurin,  Solicitors,  Westminster. 


Archibald  Buchanan,  yJ/^^aw/,  v.  Alexander  Angus  and  D.  Simpsoi 
Mesporu^£nts. 

Heritable  and  Movable — Trust — Succession — Vesting — Cause — Conversion — A  trust  da 
conveyed  the  truster's  whole  proper iy^  real  and  Personal,  to  trustees^  and  it  directed  them  i 
"pay  over"  the  residue  or  price  thereof  to  a  brother  and  sister  equally,  who  both  survived  ii 
testator,  with  power  if  necessary  to  convert  the  same  into  money. 

Held  (reversing  judgment),  That  as  the  trustees  were  not  bound  to  sell,  the  jus  crediti  ^  If 
brother  in  the  heritable  estate  was  heritable,  and  did  not  pass  to  his  sister  as  next  of  kin} 


*  See  previous  report  aa  D.  979 ;  32  Sc.  Jur.  418.      S.  C.  4  Macq.  Ap.  374 ;  34  Sc.  Jnr.  50 
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BUCHANAN  v.  ANGUS. 
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TUs  was  an  appeal  against  certain  interlocutors  of  the  Court  of  Session  in  an  action  of 
leihiaiaD  and  declarator  at  the  instance  of  the  appellant  and  his  sisters  against  the  trustees  and 
enccws  nominated  by  the  late  Mrs.  Margaret  Smith  or  Heugh,  in  a  mortis  causd  settlement, 
and,  fat  dieir  interest,  against  the  legatees  under  that  deed  and  a  relative  codicil.  The  action 
vas  of  a  twofold  character.  The  reductive  conclusion  was  for  setting  aside  the  deed  of  settle- 
ment and  relative  codicil,  on  the  ground  of  facility,  fraud,  and  circumvention,  and  was  prosecuted 
b;  the  appeiiant  as  the  heir  in  heritage  of  Mrs.  Heugh,  and  by  the  appellant  and  his  sisters  as 
bring  her  nearest  of  kin,  and  her  heirs  in  mobilibus.  In  that  branch  of  the  action  the  appellant 
and  his  sisters  were  unsuccessful,  but  the  judgments  pronounced  therein  were  not  sought  to  be 
dfsturbed  hy  the  appeaL  The  declaratory  conclusion  was  to  have  it  declared,  that  the  one  half 
of  the  heritable  estate  of  the  late  John  Smith,  a  brother  of  Mrs.  Heugh,  and  which  by  his  trust 
scitlenoent  he  had  destined  to  his  brother,  Archibald  Smith,  and  the  heirs  and  assignees  of 
Archibald,  had  never  vested  in  Mrs,  Heugh,  who  survived  both  her  brothers,  but,  upon  her  death, 
belonged  to  the  appellant  as  the  heir  of  Archibald  Smith.  This  branch  of  the  action  was 
pnmcated  bjr  the  appellant  exclusively,  his  sisters  having  no  interest  therein.  It  was  against 
the  interlocutors  pronounced  in  this  latter  branch  of  the  action,  that  the  present  appeal  was 
pKScntecL 

The  pursuer  hi  his  printed  case  supported  the  appeal  on  the  ground,  that  the  beneficial  interest 
of  Ifajor  .Archibald  Smith  in  the  heritable  estate  of  John  Smith  was  heritable,  and  upon  his 
death  did  not  pass  as  movable  estate  tmder  the  confirmation  expede  by  Mrs.  Heugh,  but 
hdoaged  to  the  appellant,  under  his  service,  as  Major  Smith's  heir. 

The  respondents  supported  the  judgment  in  their  case  on  the  following  grounds : — i.  Because, 
by  die  terms  of  the  trust  deed  and  settlement  of  John  Smith,  no  right  was  given  to  either  of  his 
resdaary  legatees  to  demand  from  bis  trustees  any  specific  heritable  subject,  but  merely  a  right 
ro  payment  of  one  half  of  the  general  residue  of  his  estate.  2.  The  right  conferred  on  Mrs. 
Heagt  and  Major  Smith  in  the  residue  of  John  Smith's  estate  was  movable  or  personal,  because 
sale  and  realization  of  John  Smith's  estate  was  absolutely  necessary  for  the  fulfilment  of  the 
parpos«of  the  trust  3.  The  right  conferred  on  Major  Archibald  Smith  under  John  Smith's 
tmu  deed  was  movable  or  personal,  because,  by  a  series  of  decisions  in  the  Supreme  Court, 
soch  rights  have  been  adjudged  to  be  movable  and  personal. — Bell's  Principles,  4tb  ed.  §  1482 ; 
Griirsan  v.  Ramsay^  M.  759 ;  and  Hailes,  p.  855 ;  Advocate  General  v.  Ramsa/s  TrusteeSy 
RDoned  in  a  Note  to  Evans,  2  C.  M.  &  R.  224;  Attorn^  General  v.Mangies^  5  M.  &  W.  120; 
WSua  V.  Smart,  31st  May  1809,  F.C ;  Dick  v.  Gillies,  6  S.  1065  ;  Att.  Gen.  v.  Simeor,  i  Exch. 
7«;  Att.  Gen.  v.  Metcal/,  6  Exch.  43. 

Anderson  Q.C.,  and  JVeisk,  for  the  appellant — ^The  beneficial  interest  of  Major  Smith  in  the 
tmsta's  heritable  estate  was  heritable,  and  not  movable.  In  order  to  see  which  it  is,  the  deed 
nn be  construed  in  the  <Mrdinary  way,  and  it  must  be  seen  whether  there  was  any  conversion, 
toni  or  omstnictive,  of  the  heritable  estate  into  movable  estate.  This  is  a  question  of  intentioHf 
and  is  solved  in  precisely  the  same  way  both  in  the  law  of  England  and  Scotland.  The  simple 
test  is,  whether  there  was  an  imperative  direction  to  the  trustees  to  convert  the  heritable  estate, 
ormerdya  discretionary  power  which  has  not  been  exercised.  The  English  authorities  are 
ctdkcted  in  Fletcher -v.  Asnbumham^  Tudor  L.C.  674  (2d  ed.),and  in  Lewin  on  Trusts,  621  (last 
ed.).  The  Scotch  authorities  are  to  the  same  effect — Durie  v.  Coutts,  M.  4624;  Burrell  v. 
BiareU,  4  S.  314 ;  Caihcart  v.  Catkcart,  8  S.  803  ;  Ramsay  v.  White,  li  S.  786 ;  Patrick  v. 
tiiekoi-,  I  D.  207 ;  Finney  v.  Lords  of  the  Treasury,  15  S.  165  ;  Angus  v.  Angus,  4  S.  279; 
Strackan  v.  MoTvbray,  5  D.  688  ;  Advocate  General  v.  BlackburrCs  Trustees,  10  D.  166  ;  Advo- 
cate General  v.  Williamson,  2  Bell,  Ap.  C.  89 ;  Advocate  General  v.  Smith,  14  D.  585  ;  i  Macq. 
App. 760,011/^  voL  i.  p.  379;  Pearson  v.  Ogilvie,  20  D.  105.  All  the  cases  more  or  less  distinctly 
ncoputt  the  above  mentioned  leadmg  principle.  Applyli^  dus  principle  to  the  present  case, 
the  *mls  of  the  direction  in  the  tmst  deed  are  to  lease  die  heritable  property,  or,  if  necessary, 
to  ooDTcrt  the  same  into  money.  This  obvioudy  amounts  to  a  discretion  in  the  trustees ;  and 
they  wcR  not  boufld  in  all  events  to  convert  Nor  did  they,  in  fact,  exercise  this  discretionary 
power,  so  that,  in  the  result,  it  is  precisely  the  same  as  if  no  power  to  convert  had  been  given  at 
aO.  For  all  that  the  deed  contains,  the  trustees  might  have  satisfied  it  by  conveying  the  herit^ 
to  the  two  beneficiaries  as  joint  proprietors,  and  the  beneficiaries  might  have  called  on  the 
tnwecs  to  do  so.  Since,  therefore,  the  heritable  estate  hsu  never  been  converted,  it  follows, 
^  that  estate  now  belongs  to  the  appellant  as  heir  at  law  of  Major  Smith,  since  it  never  became 
*wed  in  Mrs.  Heugh  as  next  of  kin. 

Ijerd  Advocate  (Moncreiff)(  and  Rolt  Q.C.,  for  the  respondents. — The  judgment  of  the  Court 
Wow  was  right  There  was  here  no  right  given  to  the  beneficiaries  to  demand  a  conveyance  of 
specific  heritable  estate.  What  was  directed  was  a  payment  of  the  residue.  This  implied, 
^  the  heritable  estate  was  to  be  converted.  But,  at  all  events,  the  right  of  Major  Smith  to 
BBsteiuble  estate,  being  a  jus  crediti,  was  vested  in  Mrs.  Heugh,  for  certain  real  rights  pass 
to  beiis  without  service,  and  one  of  these  has  always  been  held  to  be  a  jus  cr^iti  under  a  trust 
vss^naaem.  This  vas  a  mete  personal  right  to  land,  or  a  right  of  action.   It  was  a  right  to 
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demand  only  the  general  residue ;  and,  accordingly,  is  movable,  and  descends  to  executors- 

BeU's  Pr.  §  1482. 

[Lord  Chancellor. — Mi^t  not  Major  Smith  and  Mrs.  Heugh  have  said  to  the  trustees, "  yo 

shall  not  sell"?] 

We  think  not.  No  doubt  it  is  a  question  of  intention ;  but  the  fair  construction  is,  that  th 
trustees  could  not  have  called  on  the  beneficiaries  to  take  a  pro  indiviso  right  to  the  land.  Xh 
vill  substantially  directs  the  convemon-,  and  a  conveyance  in  specie  would  not  satisfy  it.  Xh 
material  word  is  to  pay  over  the  residue ;  and,  primd  faciei  the  irord  "  pay  "  implies  a  con versioi 
into  money.  It  is  therefore  no  answer  to  say,  that  Mrs.  Heu^h  never  took  up  this  jus  crediii  o 
Major  Smith,  and  so,  that  it  never  vested  in  her,  for,  she  bemg  also  heir  at  lav,  service  is  no 
necessary  to  vest  such  a  right — Per  Lord  President  (Campbell)  in  Veitch  v.  Youngs  M.  Appx.  No.  ^ 
"Service  and  Confirmation;"  Russell  v.  Macdowall,  6th  February  1824,  F.C. 
[Lord  Chancellor. — You  say  this  jus  credUi  vested  in  the  heir  at  law  of  Major  Smith  a 
part  of  his  hareditas  jacens^  and  needed  no  service,  either  ixxt  the  purpose  of  enjoyment  a 
transmission.] 

Yes.  Kjus  crediii  needs  no  service ;  and  leases  are  another  example  of  a  heritable  right  whicl 
vests  without  service.    Therefore,  as  everything  that  vested  in  Mrs.  Heugfa  was  conveyed 
her  trust  disposition,  the  appellant  has  no  right  to  this  heritable  estate. 

Anderson  replied. 

[Lord  Chancellor. — We  will  not  trouble  you  to  reply  as  to  the  first  point,  whether  this  was  s 
conversion ;  but  you  can  address  yourself  to  the  other  point,  whether  this  jus  crediii  passed  a: 
part  of  the  hareditas  jacens  of  Major  Smith  to  Mrs.  Heugh  without  service.] 

That  was  a  point  never  raised  in  the  Court  below.  The  Lord  President  treats  it  as  quiM 
immaterial ;  and  if  there  had  been  anvthine  in  it,  the  Judges  would  not  have  failed  to  notice  it 
It  is  trite  law  in  Scotland,  that  dl  heritable  rights,  which  in  themselves  require  infeftmen^ 
require  service  to  vest  them  in  the  heir,  where  they  dwend  to  the  heir  by  virtue  of  his  zelation^'p. 
It  IS  true  a  jus  crediti  under  a  marriage  contract  requires  no  service ;  but  that  is  because  the 
heir  takes  not  as  heir,  but  as  purchaser.  So  in  the  case  of  leases,  they  re<}uire  no  service, 
because  they  require  no  infeftment — See  Menzies'  Conv.  761 ;  Ersk.  tii.  8,  63 ;  lii.  8, 73.  There 
is  no  authority  in  the  law  of  Scotland,  that  a  personal  title  to  feudal  subjects  nuy  be  taken  up 
by  the  heir  without  a  general  service — Carmichael  v.  Carmichael,  15th  November  i8io>  F.C. 

Lord  Chancellor  Westbury. — My  Lords,  in  order  to  render  the  opinions  which  I  have 
to  offer  to  your  Lordships  in  this  case  intelligible,  it  may  be  necessary  for  me  concisely  to  make 
a  statement  of  the  facts  of  the  case.  The  question  in  dispute  between  the  parties  arises  on  a 
trust  disposition  and  settlement  of  a  gentleman  of  the  name  of  John  Smith.  By  that  trust  dis- 
position and  settlement  he  vested  his  heritable  and  movable  estate  in  trustees ;  and  after  directing 
them  to  pay  his  debts  and  legacies,  he  gave  (in  words  which  I  do  not  at  present  stop  to  consider] 
the  whole  of  his  estate  between  his  brother  and  sister,  Major  Smith  ana  Mrs.  Margaret  Heug:h. 
These  two  persons  survived  him;  but  Major  Smith  died  intestate,  leaving  his  sister,  Margaret 
Heugh,  his  next  of  kin  and  also  his  heir  at  law.  The  share  in  the  general  estate  of  the  truster, 
if  it  consisted  purely  of  personal  property,  or  if,  by  the  dispositions  of  the  trust  settlement,  it  had 
acquired  the  quality,  in  the  eye  of  the  law,  of  pure  personal  property,  would,  under  the  circum- 
stances, have  vested  absolutely  in  Mrs.  Margaret  Heugh,  being  his  sole  next  of  Idn.  On  the 
other  hand,  if  that  share,  so  far  as  it  consisted  of  heritable  property,  retained  the  character  of 
heritable  estate,  it  would  have  descended,  no  doubt,  to  the  sister,  Margaret  Heugh.  The  question 
would  then  arise,  whether  it  was  incumbent  upon  Margaret  Heugh,  in  order  to  comptete  htt- 
title  as  heir,  to  take  up  that  inheritance  by  serving  as  heir  to  her  deceased  brother,  Major  Sntith. 

That  particular  point  I  think  was  taken  for  granted  in  the  Court  of  Session,  because  the 
circumstances  are  these :  Mrs.  Margaret  Heugh,  although  she  never  served  as  heir  to  her  brother, 
made  a  trust  disposition  of  the  whole  of  her  property,  real  and  personal ;  and  the  contest  at  the 
bar  arises  between  the  parties  claiming  under  that  disposition,  and  the  individual  who,  on  the 
death  of  Margaret  Heugh,  became  entitled  in  law  to  serve  as  heir  of  Major  Smith.  If  the  right 
of  Margaret  Heugh  to  the  share  of  Major  Smith  was  a  right  which  she  had  the  power  of  disposing 
of  by  her  trust  disposition,  then,  quacunque  vid,  the  respondents  at  your  Lordships'  bar  would 
have  been  entitled;  and  the  question  of  the  construction  of  the  trust  settlement  of  the  truster, 
John  Smith,  would  have  been  an  idle  and  superfluous  discussion.  But  the  Court  of  Session  took 
It  as  an  indisputable  fact,  that,  if  the  share  of  the  Major  remained  heritable  so  far  as  it  was 
constituted  of  heritable  estate,  then  that  share,  by  reason  of  the  want  of  service  on  the  part  of 
Margaret  Heugh,  did  not  pass  under  the  trust  disposition  of  Margaret  Heugh.  The  admission, 
consequently,  that  that  share  remained  in  hareditate  jacente  of  the  Major,  and  consequendy 
passed  to  the  present  appellant,  is  an  admission  and  an  acknowledgment,  that  becomes  the  very 
basis  of  the  discussion  before  your  Lordships.  And,  as  I  have  already  observed,  unless  that  had 
been  tfdcen  as  an  indisputable  and  acknowledged  fact,  the  discussion  would  have  been  the  nrott 
idle  and  irrelevant  in  the  world.  I  have  no  doubt,  therefore,  that  there  is  no  room  at  present  fw 
the  question  that  has  been  so  raised.  But,  if  there  had  been  room  for  entertaining  that  question. 
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I  stedd  Ufe  had  no  hesitation  in  advising  your  Lordships  to  come  to  the  conclusion,  upon  all 
Ac  Mthorities  and  all  the  text  vriters,  that  have  been  referred  to  upon  the  law  of  Scotland,  that 
the /Kf  eniidt  vhich  the  Maj<n-  had  to  one  share  of  the  general  trust  estate,  and  of  the  heritable 
pnpeny  as  constituting  part  of  it,  partook  of  the  nature  and  quality  of  the  subject  itself,  and  is 
governed  hythe  same  rules  of  law  as  to  its  transmissibiiity  by  descent,  which  would  be  applicable 
ta  the  subject  to  which  it  applies.  If  the  subject,  therefore,  being  heritable  estate,  required,  on 
its  tntiumiuioo  by  descent  from  the  Major  to  Margaret  Heugh,  that  she  should  make  up  her 
title  to  the  heritable  right,  and  serve  as  heir  to  her  brother,  then  the  jus  crediii,  which  is 
atrempted  to  be  distinguished  from  the  estate  itself,  becomes,  I  think,  indisputably  entirely 
snbject  to  the  same  rule.  But,  in  reality,  it  is  a  distinction  in  name  and  not  in  fact ;  for  the  jus 
triJiti  is  no  more  than  another  denomination  of  what  may  be  called  the  estate  of  a  beneficiary 
or  an  equitable  estate ;  and  it  receives  that  title  only  when  it  is  regarded,  under  the  aspKct  of  the 
right  which  the  beneficiary  has  to  call  upon  the  trustees  to  convey,  to  transfer,  or  to  denude 
tbemsdres  of  the  possession  of  this  subject.  I  have  no  hesiution,  therefore,  in  advising  your 
Lotdihips,  that  there  is  nothing  at  all  of  reality  and  substance  in  that  objection  which  has  been 
•Dv  attempted  to  be  raised. 

Then,  if  that  be  so,  the  determination  of  the  cause  depends  entirely  upon  the  inquiry,  whether 
the  ihire  of  Major  Smith,  under  the  trust  settlement  of  John  Smith  in  the  heritable  estates 
Aereitt  comprised,  was,  at  the  death  of  Archibald,  of  the  quality  of  heritable  or  of  movable 
pnmity.  And  this  depends  upon  the  other  question,  whwier,  by  the  trust  disposition  and 
setueneuof  John  Smith,  his  heritable  estate  was  absolutely  converted  into  movable  property. 

The  priodple  or  doctrine  of  conversion  appears  to  be  the  same  both  in  England  and  Scotland. 
Cnmsiao  is  a  question  of  intention,  and  depends  on  the  nature  and  effect  of  the  directions 
gino  in  any  settlement  or  wilL  If  real  or  heritable  property  be  vested  in  trustees  upon  an 
ibsofateand  unconditional  trust  for  sale,  either  declared  or  necessarily  implied,  and  the  proceeds 
of  sDchsale  are  disposed  of,  there  is  (in  the  quaint  phrase  of  the  English  law)  an  out  and  out 
CDDTersioo  for  the  purposes  of  that  disposition ;  and  the  interest  of  every  beneficiary  taken 
ander  the  disposition  is  of  the  nature  of  personal  or  movable  property.  But  if,  instead  of  an 
absolute  and  unqualified  trust  or  direction  for  sale,  the  right  to  sell  is  made  to  depend  on  the 
di5Creti(»i  or  wiu  of  the  trustees;  or  is  to  arise  only  in  case  of  necessity;  or  is  limited  to 
piucnfar  purposes,  as,  for  example,  to  pay  debts ;  or  is  not,  in  the  appropriate  language  of  Lord 
FnUenonin  the  case  of  Blackburn,  "indispensable  to  the  execution  or  the  trust,"  then,  in  any  of 
Aeieoses,  until  the  discretion  is  exercised,  or  the  necessity  arises,  and  is  acted  on,  or  after  the 
pmnhr  purposes  are  answered,  thoe  is  no  change  in  the  quality  of  the  property ;  and  the 
Wrinhle  estate  must  continue  to  be  held  and  transmitted  as  heritable.  These  principles  are 
dadf  deducible  in  Scoteh  law  from  the  cases  of  Duriti  Patrick^  Blackburn^  WiiUamsonf  and 
Piarm,  which  have  been  cited  at  the  bar. 

The  words  of  Lord  Fullerton  in  Blackbum*s  case  are  singularly  felicitous.  Lord  Fullerton 
tbere  svfi,  in  one  part  of  his  Judgment,  "  The  very  terms  of  this  leading  direction  necessarily 
rapif  a  coQversi(m  of  the  heritage,  and  a  mone^  payment  of  the  shares  into  which  the  succession 
■as  to  be  divided."  And  in  another  part  his  Lordship,  speaking  of  the  provisions  of  that 
settlement,  says,  "  I  can  read  these  provisions  in  no  other  way  than  this,  that  the  whole  estate 
was  to  be  valued  in  money,  and  that  each  child's  share  was  to  be  estimated  and  paid  in  money 
uiheyrespenively  arrived  at  the  age  t^  2$.  That  being  the  case,  it  is  clear  to  me,  that  the 
cuicise  of  the  power  to  sell  or  convert  was  not  optional,  but  indispensable  to  the  execution  of 
ihetraa." 

Nov,  1  think  that  particular  inquiry,  so  expressed  by  Lord  Fullerton,  is  exactly  the  inquiry 
'Wj  we  have  to  prosecute  with  reference  to  the  language  of  this  settlement,  in  order  to  arrive 
U  a  eoncct  conclusion  of  the  intention  of  the  trust  disposition  which  he  has  made.  I  shall, 
^'^cfix^  inquire,  in  the  language  of  Lord  Fullerton,  whether  there  be  in  this  trust  disposition 
impeniiTe  direction  to  sell  at  all  events,  or  whether  the  sale  is  an  indiqxnsable  condition  for 
die  execntioa  of  the  tnist. 

.Vow,  ioTiting  your  attention  to  the  settlement  which  has  been  so  much  discussed  before  your 
^fv^sUps,  your  Lordships  will  find  its  effect  to  be,  that  the  universitas  of  the  property  is  first 
wwAitdjr  vested  in  trustees.  They  are  directed,  "from  the  produce  of  my  means  and  estate," 
^pajr  tlK  debts.  They  are  then  directed  to  pay  a  variety  of  legacies,  which  are  enumerated ;  ' 
"t  there  is,  in  no  part  of  any  one  of  those  directions,  anyUiing  which  requires  them  of  necessity 
^^egia  by  selling  the  real  estete,  before  they  address  themselves  to  the  petfmnance  of  those 

thea,  after  that  has  been  done  at  great  length,  the  truster  or  testator  takes  up  the  disposition 
« jeieadoe ;  and  it  is  agreed  on  all  sides,  that  the  question  in  controversy  turns  on  the  true 
^"fi'n^  and  Uie  l^al  effect  of  the  disposition  so  made.  The  language  is  this :  "  I  direct  and 
^Powt  my  trustees  to  pay  over  the  residue  and  remainder  of  my  means  and  estate  generally 
**''edisp<Bied,  or  the  prices  and  produce  thereof."  Now  the  words  "  pay  over,"  it  is  admitted 
^>1I  sides,  are  regarded  as  eqtiivalent  only  to  a  direction  to  transfer  or  convey.   And  if  they 
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are  so  construed  in  conformity  with  what  was  said  by  Lord  FuUerton,  adopting  the  observatic 
of  Lord  St.  Leonards  in  the  case  of  Smiik,  your  Lordships  will  find,  from  the  very  words  < 
the  trust  disposition,  that  the  truster  contemplated  the  residue  of  his  estate  being  transferrec 
because  that  he  uses  those  words  under  the  supposition,  that  the  estate  might  remain  in  i 
integrity  as  he  left  it,  is  plain  from  the  words  that  follow.  For  he  puts  as  an  alternative  "or  tt 
prices  and  produce  thereof."  In  plain  language,  therefore,  it  is  a  direction  to  the  trustees  i 
convey  the  residue  of  the  real  estate,  or  the  produce  of  that  estate  when  sold.  He  goes  on  tbf 
to  speak  of  this  being  the  division  to  be  made  between  his  brother  and  his  sister  "equal 
betwixt  them,  share  and  share  alike" — words  which  would  be  clearly  applicable  to  a  dispositit 
of  the  property  when  f^wen  to  two  persons  in  the  character  of  tenants  in  common.  And  he  ad( 
these  words,  and  their  heirs  and  assignees  whomsoever,  with  all  the  rights  and  securities  tfaerei 
which  may  be  vested  in  my  trustees," — a  direction  pointing  immediately  to  the  pc»se$sioh  cSiHl 
title  to  the  property  comprehended  within  the  direction.  But  he  goes  on  to  put  this  bey<Hid  tt 
possibility  of  doubt,  that,  so  for  from  directing  a  sale  in  all  circumstances  and  under  all  coi 
tingencies,  he  contemplates  a  sale  only  if  it  becomes  necessary.  N  ecessary  for  what  ? — necessai 
for  the  particular  purposes  of  this  disposition.  If  it  was  not  necessary,  then  the  trustees  ai 
vested  with  the  ordinary  power  and  authority  for  the  management,  the  leasing,  and  the  admioi: 
tration  of  the  heritable  estate  in  that  character.  Accordingly,  he  says,  with  power  to  m 
trustees  to  enter  into  possession  of  the  whole  of  my  heritable  and  movable  estate,  to  makeu 
all  necessary  titles  thereto,  to  lease  the  heritable  property  thereof,  or,  if  necessary,  to  convei 
the  same  into  money."  Now,  there  is  not  one  word  of  that  particular  clause  which  can  be  mad 
consistent  with  anything  like  that  which  Lord  Fullerton  describes  as  an  imperative  obligation  1 
sell,  or  with  anything  similar  to  that  which  Lord  Fullerton  in  other  words  describes,  "a  sal 
being  an  indispensable  condition  to  the  execution  of  the  trust."  It  is  very  far  from  the  meanin 
and  intent  of  this  testator,  that  a  sale  should  either  be  made  a  matter  of  peremptory  obligation 
or  that  a  sale  should  be  regarded  as  indispensable  to  the  execution  of  the  trust. 

Without  fatiguing  you  further,  although  there  are  many  other  things,  that  no  doubt  vil 
occur  to  your  Lordships  as  bearing  upon  and  confirming  this  conclusion,  I  think  I  may  ventnn 
to  say,  that  there  never  was  a  trust  disposition  to  which  the  character  of  imposing  a  perempior 
duty,  an  absolute  and  unconditional  obligation  to  sell,  could  be  attributed  with  less  accuracy  a 
propriety  than  it  can  be  attributed  to  this  trust  settlement  The  whole  foundarion,  therefore^  c 
the  judgment  of  the  Court  below  appears  to  me  (with  all  deference  to  the  learned  Judges  of  du 
Court)  to  fail  altogether;  and  I  have  no  hesitation  in  advising  your  Lordships  to  reverse  du 
judgment  and  to  make  a  declaration  in  conformity  with  the  prayer  of  the  summons  of  the  presei 
appellant,  namely,  that  the  one  just  and  pro  indiviso  equal  half  of  the  residue  of  the  trust  estai 
of  the  deceased  John  Smith,  in  so  far  as  it  consisted  of  heritable  property,  remained  in  tfa' 
hareditas  jacens  of  Major  Smith,  and  now  belongs  to  the  present  appellant  as  his  heir  at  law 
That,  as  I  have  said,  is  the  true  conclusion,  that  ought  to  be  arrived  at  from  the  facts  before  yot 
and  from  the  interpretation  of  the  law  bearing  upon  the  case.  And  I  therefore  recommend  yoa 
Lordships  to  reverse  the  judgment  of  the  Court  below,  and  to  substitute  that  declaration. 

Lord  Cranworth. — My  Lords,  1  have  very  little  to  add  in  this  case  beyond  expressing  m; 
entire  concurrence  in  the  view  which  has  been  taken  by  the  Lord  Chancellor.  Upon  tb 
first  point  that  was  argued  by  the  Lord  Advocate  here,  but  wbitjh  certainly  was  not  ai^ed  o 
investigated  in  the  Court  below,  when  the  question  comes  to  be  sifted  and  examined,  there  reaU; 
is  no  doubt  whatever.  There  can  be  no  doubt,  that,  as  a  general  proposition,  all  beritabl 
subjects  in  Scotland  are  subject  to  the  necessity  on  the  part  of  the  heir  of  taking  up  service,  o 
being  served  either  by  general  or  by  special  service.  In  the  present  case  it  is  by  general  service 
because  there  is  no  doubt,  that  the  passages  cited  from  Mr.  Bell*  and  refored  to,  clearly  she* 
that  a  jus  credtti  of  this  sort,  which  is  a  right  (unless,  arguing  in  a  circle,  we  hold  it  not  to  be  '< 
heritable  right)  to  have  an  undivided  share  of  the  heritable  subjeti,  is  a  subject  which  require 
service  just  as  if  it  had  been  an  estate  not  of  that  character. 

That  difficulty  being  removed,  the  only  question  is,  whether  the  view  taken  by  the  leaniei 
Judges  below  on  the  subject  of  conversion  was  or  was  not  a  sound  and  correct  view.  I  entirel; 
concur  in  what  the  Judges  below  said,  that  if  there  was  an  absolute  duty  imposed  upon  thesi 
trustees  to  sell  at  all  events,  and  without  reference  to  any  discretion  on  their  part,  for  the  con 
venience  of  those  who  were  interested  in  the  produce — if  there  was  an  absolute  duty  imposet 
upon  them  to  turn  this  into  money  or  not,  would  be  immaterial,  and  in  whatever  form  it  was  thei 
held,  it  would  be  treated  for  the  purpose  of  succession,  as  if  it  were  money.  It  is  impossible,  J 
think,  consistently  not  only  with  our  notions  in  England,  but  with  the  other  cases  which  hav( 
been  referred  to  by  my  noble  and  learned  friend  on  the  woolsack,  and  which  are  very  numerous 
to  hold,  that  there  was  any  such  absolute  duty  imposed  upon  these  trustees.  On  the  contrary,  1 
think  this  is  a  case  in  which  there  is  the  strongest  reason  for  infeiring,  that  it  was  meaol 
distinctly  in  the  mind  of  the  truster  to  be  left  to  their  discretion.  The  very  circumstance,  th^ 
they  may  lease,  and  that  they  may  make  up  title,  and  so  forth,  seems  to  me  to  put  that  be}'Oiid 
all  doubt. 
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It  was  said,  that  either  Archibald  Smith  or  Margaret  Heugh  might  have  insisted  upon  the 
esute  beii^  sold.  Id  my  view  of  the  case,  it  is  not  at  all  necessary  to  controvert  that  Sup- 
poiii^  they  had  insisted  upon  its  being  sold,  they  might  have  altered  the  character  of  the 
property.  Bat,  inasmuch  as  they  did  not  insist  upon  Its  being  sold,  and  it  was  not  sold,  it  is 
impo&uUe  to  bold,  that  their  representatives  after  their  deaUi  could  insist  upon  its  being  sold ; 
because  that  would  be  just  to  enable  one  person  to  say — ^it  shall  belong  to  me ;  whereas,  in 
another  view  of  the  case,  it  would  belong  to  another  person. 

On  t!ie  whole,  therefore,  it  seems  to  me,  that  the  course  suggested  by  my  noble  and  learned 
friead  is  perfectly  correct.  The  judgment  of  the  Court  upon  that  part  of  the  summons  which 
icbiei  to  the  reduction  does  not  come  before  us,  and  appears  to  be  substantially  right.  There- 
fore it  is  <xity  the  other  part  of  the  judgment  which  ought  to  he  reversed,  with  the  declaration 
that  my  noble  and  learned  friend  has  suggested. 

Lord  Kingsdown.— My  Lords,  I  quite  agree  with  your  Lordships  as  to  the  conclusion  at 
which  you  have  arrived,  and  the  grounds  upon  which  you  have  placed  iL  And  as  we  are  not 
desiraii  of  «icouraglng  the  repetition  of  arguments  at  the  bar,  I  think,  that  perhaps  I  should  act 
a  good  example  to  learned  counsel  by  avoiding  a  repetition  in  my  judgment. 

Lord  Chancellor. — I  think  the  form  of  your  Lordships'  order  had  better  be,  to  reverse  the 
ictcrlocotor  of  the  Lord  Ordinary,  which  is  at  page  25  of  the  case,  and  to  reverse  the  interlocutor 
of  ^  Inner  House,  and  to  find  in  the  terms  of  the  reclaiming  note  of  the  appdlant,  by  which 
the  appdlant  [Hrays  *'  to  recall  the  said  interlocutor,  to  repel  the  defences  in  so  for  as  applicaUe 
ID  the  declaratory  conclusions  &£  the  summons,  and  in  particular,  the  third  and  fourth  pleas  in 
law  fiw  the  defenders,  and  to  decern  in  terms  of  the  said  declaratory  conclusions,  with  expenses." 
I  api»ebend  that  that  does  oot  relate  to  the  reduction,  but  relates  only  to  the  point  of  the 
COB ruction  of  the  trust  settlement. 

A/r.  AndrrsoH. — 1  think  we  all  agree  upon  that.  The  claim  for  expenses  only  relates  to  the 
declaratory  conclusion,  so  far  as  regards  the  discussim  on  the  Jus  crediiu  We  have  been  found 
Sable  to  the  expenses  of  the  reduction,  and  now  we  are  to  be  declared  entitled  to  the  expenses  of 
tiie  declarator. 

Lord  Advocate. — That  is  quite  true,  with  this  observation  :  the  other  side  have  not  been  found 
liable  10  the  expenses  of  reduction,  as  far  as  the  record  is  concerned,  which  expenses  are  reserved 
by  the  interlocutor.  There  is  a  reservation  of  all  other  questions  of  expenses  under  the  finding 
of  27th  November  1858.    So  that  we  are  in  all  respects  at  variance  on  that  subject. 

Lord  Chancellor. — Their  Lordships  do  not  mean  to  touch  anything  that  has  been  found 
B  iBpect     so  much  of  this  action  as  relates  to  the  question  of  reduction. 

Interlocutors  reversed^  and  cause  remitted  with  a  declaration. 
Fmr  A^ellantt  Holmes,  ;Anton,  Turnbuil,  and  Sharkey,  Solicitors,  Westminster.  —  For 
Bt^tndemtSf  Graham^  Weems,  Grahame,  and  Wardlaw,  Solicitors,  Westminster. 


JULY  18,  1862. 

Her  Majesty's  A.t>\ocktz,  Appellant,  v.  The  Commissioners  of  Supply  for 
THE  County  of  Edinburgh,  Respondents. 

Statute— Clause — Construction — Land  Tax — Commissioners  of  Supply— Statutes,  23rd  January 
1667—38  Geo.  IIL  c  60—5  and  6  WilL  iv.  c.  64,  §§  10,  13 — In  an  (^plication  at  the  instance 
o/tke  Crovm  against  the  Commissioners  0/  Supply  jor  the  county  of  Edinburgh  : 

Held  (aifirming  judgment),  That  the  latter  were  not  bound  tofitrnisk  the  collector  of  land  tax 
fcr  the  county  with  an  annual  assessment  roll,  specifying  the  names  of  the  subjects  liable  to  be 
assessed,  the  sums  of  land  taxpayable  therefor,  and  the  names  of  the  persons  liable  in  payment. 

The  Commissioners  must  infortn  the  Treasury  of  any  alterations  made  by  them  in  theassessmentSf 
but  are  not  bound  to  do  more.^ 

Tbe  Crown  appealed,  arguing  in  theii  printed  case  that  the  judgment  of  the  Court  of  Session 
riwakl  be  reversed,  for  the  following  reasons  : — "  r.  By  the  Statutes  founded  on,  the  respondents 
an  boond  to  furnish  to  the  Crown  collector  a  cess  or  tax  roll,  as  it  is  necessary  for  the  purpose 
of  ierying  the  tax,  in  respect  the  Commissioners  are  appointed  for  the  purpose  of  raising  and 
Jeryin;  the  tax,  and  are  authorized  to  do  everything  necessary  for  that  purpose.   2.  Because, 

'See previous  reports  23  D.  933  :  33  Sc.  Jur.  484.      S.  C.  4  Macq.  Ap.  387  :  34  Sc.  Jur.  657. 
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apart  from  special  and  express  authority,  a  tax  roll,  containing  the  names  of  the  parties  and  tl 
sums  payabkt  is  essential  to  the  levying  of  the  tax ;  and  the  power  and  the  duty  to  make  it  a 
implied  in  the  imposition  of  the  tax,  and  the  nomination  of  Commissioners  for  the  purpose  of  raisu 
it.  3.  Because  each  shire  and  burgh  is,  by  the  Statutes,  bound  to  make  good  to  the  Cfowd,  h 
of  expense,  its  quota  of  land  tax,  excepting  any  deficiency  arising  from  the  defalcations  of  1 
collector ;  and  the  Commissioners  of  Supply  are  bound  to  take  all  measures  necessary  to  tl 
payment  of  the  debt,  and,  among  others,  to  furnish  a  roll  to  the  collector  of  the  persons  with 
the  shire  who  are  liable  in  ^yment ;  and  failing  their  doing  so,  they  must  as  a  body  constituti 
by  Statute,  fulfil  the  obligation  to  pay  the  tiuota  of  the  county  as  a  debt  to  Her  Majesty,  and  th 
free  of  expense.  4.  Because  the  Commissioners  of  Supply  have,  since  the  Statute  of  166 
regularly  made  up  tax  rolls  for  the  use  of  the  collector ;  and  where  they  failed  to  do  so,  thi 
were  compelled  at  the  suit  of  the  Crown,  by  writ  of  mandamus  issuing  frcnn  the  Scottish  Court  > 
Exchequer,  to  furnish  such  rolls ;  and  such  having  been  the  law  and  practice  anterior  to  the  yc 
1856,  wtien  the  Statute  19  and  20  Vict.  cap.  56,  was  passed,  the  Court  of  Session  ought,  in  tern 
of  §  15  of  that  Act,  at  once  to  have  granted  the  order  prayed  for  in  the  petition  presented  to  the 
by  theappellant.'*  Craig  de  Feudis,  i.  16;  GraAamfM.  10,164;  Bell's  Prin.  §§  1125,  ii27,ii3( 
Thomson  s  Scots  Acts,  vol.  iii.  p.  431 ;  Skene's  Acts,  vol.  i.  p.  520;  Robertson  s  History  { 
Scotland,  1  ith  ed.  vol.  viii. ;  Acts  162 1,  cap.  2;  1633,  c.  I  and  2  ;  1621,  c.  3;  1597,  c.  281 ;  163. 
c.  2  ;  Act  of  Convention  of  1667 ;  1690,  cap.  6 ;  170^  c.  2  ;  Treaty  of  Union  ;  38  Gea  ill.  c.  5 
Wi^t  on  Election  Lav,  p.  114;  Hutchison's  Justice  of  Peace,  vol  iil  p.  18;  19  and  20  Vic 
cap.  56. 

The  respondents  in  their  printed  case,  supported  the  judgment  on  the  following  grounds  ;- 
"  I.  The  duty  of  preparing  and  furnishing  to  the  Crown  collector  of  the  land  tax  a  roll  of  th 
nature  demanded  by  the  appellant  does  not  attach  to  the  respondents  at  common  law,  and  ha 
not  been  imposed  upon  them  by  any  Statute.  2-  None  of  the  Statutes  relating  to  the  land  w 
provide  any  powers  or  machinery  by  which  the  respondents  could  prepare  such  a  roll,  even  if  ii 
could  be  held,  that  the  preparation  of  such  a  roll  had  been  contemplated  by  the  LegislatuK 
3.  The  preparation  of  a  coHection  roll  is  properly  incidental  to  the  collection  of  the  tax,  and  tht 
roll  should  therefore  be  prepared  by  the  present  statutory  collector  as  aproper  part  of  the  dntie 
of  his  office.  4.  The  [vivilege  and  patronage  of  the  collection  of  the  tax  being  now  taken  awa) 
from  the  respondents,  and  transferred  to  Government  Commissioners,  the  tatter  ought  to  bea 
the  burden  and  responsibility  of  preparing  a  collection  roll,  if  such  shall  now  be  found  necessary 
as  they  do  in  the  case  of  the  assessed  taxes,  5.  The  tax  has  from  its  institution  been  coUectn 
without  any  such  roll  having  been  found  necessary,  and  no  reason  for  the  preparation  of  snchi 
roll  now  exists  which  did  not  previously  exist,  at  least  none  has  been  alleged  by  the  appellant 
and,  6.  There  is  no  source  of  mformation  open  to  the  respondents  which  is  not  equally  open  ti 
the  Crown  collector,  and  no  difficulty  in  the  way  of  preparing  a  roll  by  that  officer  which  wonlc 
not  equally  prevent  the  due  preparation  of  the  roll  by  the  respondents.  Erskine's  Inst.  ii.  5, 3' 
Act  of  Convention,  Jan.  23,  1667 ;  Jamieson's  Dictionary,  vol.  ii.  voa  "  s/eni; "  Acts  1667 ;  1690 
C.6;  iS97»c.  281;  i62i,c.  2;  4th  August  1649;  1656;  1707,  c  7 ;  3  and  4  Will.  iv.ci3;5a»' 
6  Will  IV.  c.  64;  and  17  and  18  Vict.c.  91. 

Larvi  Aduocate  (Moncreifl)^  and  AgneWy  for  the  appellant. 

Sir  H.  Cairns,  Q.C.,  and  Afure,  i<x  the  respondents. 

The  arguments  turned  entirely  on  the  construction  of  the  sevoal  Statutes. 

Cur.  adv.  vuU. 

Lord  Chancellor  Westbury. — My  Lords,  this  appeal  is  presented  by  the  law  officers  of 
the  Crown  in  Scotland,  and  it  raises  questions  upon  a  petition  presented  by  them  to  the  Court  beloi 
in  the  nature  of  a  writ  of  mandamus.  The  prayer  of  that  petition  was,  *'  to  ordain  and  appoint  tbi 
respondents,  the  Commissioners  of  Supply  for  the  County  of  Edinburgh,  to  furnish,  within  ont 
month  from  the  date  of  service  hereof,  to  Donald  Ross,  the  collector  of  land  tax  for  the  said 
county,  and  to  his  successors  in  office,  a  correct  and  proper  assessment  roll  of  the  cess  or  lanfl 
tax  for  the  county  of  Edinburgh,  specifying  the  names  of  the  various  lands  and  heritable  subjects 
within  the  said  county,  and  liable  to  be  assessefl,  with  the  sums  of  land  tax  payable  for  sucb 
lands  and  heritable  subjects,  together  with  the  names  of  the  persons  or  parties  liable  in  payment 
of  the  said  sums  respectively  for  the  year's  land  tax,  which  is  payable  to  Her  Majesty  by  Uw 
county  on  the  25th  March  i860."  This  is  a  requisition  of  great  particularity,  enforcing  on  the 
Commissioners  of  Supply  a  very  serious  obligation.  It  was  incumbent,  therefore,  upon  the 
appellant  to  shew,  first,  that  it  is  the  bounden  legal  duty  of  the  Commissioners  to  do  what  u 
here  required,  and,  secondly,  that  they  have  the  means  in  law  of  performing  that  dutyt 
obeying  this  requisition.  Now  the  land  tax  to  which  &e  petition  relates  was  imposed  in  Scotteoa 
several  centuii  s  ago.  Originally  it  was  imposed  in  mass  upon  the  whole  kingdom.  U  was 
afterwards  apportioned  among  the  different  ctmnties,  each  county  being  made  liable  for  a  certain 
part.  The  proportionate  part  of  each  county  was  again  sub-distributed  and  divided  according 
to  the  valued  rent  of  the  subjects  liable;,  that  is,  the  lands  and  tenements  as  they  were  hekl  at 
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tbe  tiineof  soch  valuation.  These  things  were  done  by  virtue  of  Statutes  passed  in  tbe  year 
ifi6o  and  1667  in  the  Parliament  of  Scotland.  The  rating  and  assessment  were  made  according 
to  tbe  then  value  of  the  property.   There  vas  no  power  to  make  successive  or  future  vahiations. 

As  to  the  state  of  things  c(mseqaent  upon  tliat  Statute,  1  take  a  description  from  one  of  .the 
jiripiHin^  bdoT : — "  The  tax  was  imposed  according  to  the  valued  rent,  and  the  valued  rent 
ins  ucettaiDed  at  a  distant  period ;  and  no  power  exists  now  of  revising,  or  correcting,  or 
ikcring  that  valuation.  The  tax  is  thus  imposed  according  to  a  rental  and  a  state  of  possession 
ntsait^  to  the  present  condition  of  matters.  It  was  imposed  according  to  the  value  of  the 
vabfOs  at  the  time,  and  with  reference  to  the  possession  by  the  parties  at  the  time.  The  value 
iicSuged,  the  parties  are  changed,  and  the  division  of  property  is  altered.  To  ascertain  even 
tbe  names  of  all  the  parties  who  are  now  proprietors  of  the  several  subjects  as  they  previously 
eiisKi}  and  were  valued,  may  be  difficult  and  troublesome,  and  still  more  so  to  ascertain  the 
pn^Mxtioas  in  which  they  hold  the  subjects.  Tbe  subjects  remain,  though  differently  arranged 
or  disributed,  and  they  have  proprietors  though  the  proprietors  are  changed,  but  the  relative 
niaes  as  at  the  time  of  the  original  valuation  of  the  several  lots  into  whu:h  the  proprietors  are 
Mv  distributed  cannot  be  ascertained  with  absolute  certainty — that  is  now  impossible." 

This  account  of  the  present  position  of  the  matter  with  reference  to  the  statutory  power, 
riuch  I  have  selected  m>m  one  of  the  judgments  in  the  Court  below,  tallies  altogether  with  die 
stitcmsnt  made  by  the  aimellants  themselves.  For  in  the  third  statement  of  the  revised  con- 
dexeodence  this  is  statM  : — "  By  these  two  Statutes  (those  were  the  Acts  of  1660  and  1667) 
pom  vas  conferred  on  the  Commissioners  of  Supply  to  rectify  the  original  valuation,  and  to 
subdmde  the  assessment  in  cases  where  it  is  unequal.  The  power  to  rectify  the  original 
ralmiioD  has  not  been  exercised  for  upwards  of  a  century.  It  could  not  be  exercised  now  if 
it  stuskJ  still  be  held  as  existing,  owing  to  the  changes  in  the  value  of  property." 

It  15  in  this  state  of  things  that  the  requisition  is  made  by  the  Crown.  For  assessing  and 
tefTing  this  tax  in  the  counties  of  Scotland  certain  officers,  called  Commissioners  of  Supply, 
vere  af^xKnted  by  the  Act  of  1667.  Their  powers  under  that  Statute  are  divisible  into  i«o 
dasses.  Hrst,  certain  judicial  powers,  which  appear  to  be  directed  to  two  purposes  only, 
namely, first,  the  rectifying  of  any  assessment;  and,  secondly,  the  subdividing  or  re-distributing 
any  existiog  cumulo  assessment.  I  think  those  powers,  like  all  judicial  powers,  were  to  be 
excicixd  (HI  the  applicati  n  of  parties  interested.  Beyond  those  powers  I  am  unable  to  collect 
aqrfiinher  judicial  authority. 

The  other  class  of  duties  of  the  Commissioners  prescribed  by  the  Statute  related  to  the 
ma^nient  of  the  collection  of  the  tax-  -They  had  uie  duty  of  collecting  it,  and  thereceiver  or 
caOKtor  for  that  purpose  was  their  agent  or  servant  The  mode  of  proceeding  by  the  Com- 
vsaatKR  in  the  discharge  of  this  duty,  whilst  it  was  exercised  by  them,  is  correctly  described 
by  a  minute  which  is  in  process.  It  describes  tbe  form  of  procedure  by  the  Commissioners 
aucfior  to  the  year  1798,  from  the  year  1798  down  to 'the  year  1855,  when  the  duty  of  managing 
tbe  coUecthig  of  the  tax  was  taken  away  from  the  Commissioners,  and  given  duvctly  to  the 
fi&en  of  the  Crown. 

It  voald  appear  from  the  statement  there  made,  that,  anterior  to  the  year  1798  and  substantially 
down U)  the  year  1855,  the  collection  roll  or  collection  book  was  prepared  by  and  at  the  expense 
of  the  person  employed  by  the  Commissioners  to  collect ;  that  he  was  occasionally  directed  by 
the  Coinmissioners  of  Supply  to  specify  in  the  receipts  each  heritors  portion,  and  tbe  quantum 
tipoo  each  ^too  of  valued  rent ;  but  there  was  no  list,  or  roll,  or  document  prepared  by  or  at 
the  mstance  <A  tbe  Commissioners  of  Supply,  shewing  tbe  names  of  the  several  parties  on  whom 
^  assessDeuts  were  made,  wilh  the  sums  paid  by  each,  and  the  lands  in  respect  of  which  the 
pwMs  were  assessed. 

It  is  stated,  and  I  have  00  doubt  correctly  so,  that  the  necessary  information  to  enable  the 
SKiant  of  the  Commissioners  to  collect  the  tax,  whilst  the  collection  was  their  duty,  was  obtained 
"y  Ae  collector  himself.  He  was  no  doubt  paid  for  the  performance  of  that  duty,  and  took  care 
to  hare  that  duty  properly  performed.  In  this  state  of  things,  the  Act  5  and  6  Will,  iv.  was 
pasMd,  which,  as  I  have  already  observed,  transferred  the  management  of  the  collection  of  the 
azfraro  tbe  Commissioners  to  the  Crown.  The  Commissioners  were  no  longer  to  be  responsible 
rar  the  coUeaor.  The  collector  was  a  person  appointed  directly  by  the  Cro*n,  and  became  the 
•gwt  of  the  Crown.  Now,  before  I  refer  to  the  language  of  the  Act,  this,  I  think,  is  obvious, 
'O'l  diat  if  there  be  any  obligation  on  the  Commissioners  to  deliver  a  roll.to  the  Crown  collector, 
■^obligation  must  be  found  in  the  Act  which  took  away  from  them  the  duty  of  collecting, 
^^ttse  it  is  plain  that,  whilst  the  Commissioners  themselves  had  the  duty  of  collecting,  and  the 
"jKtor  was  their  agent  or  servant,  it  would  he  absurd  to  suppose,  that  they  were  under  any 
**'^wkio  to  make  up  and  deliver  a  roll  to  such  servant,  or  that  the  servant  could  maintain 
"gjtutthem  any  demand  for  that  purpose.  When,  therefore,  the  duty  was  transferred,  if  the 
•option  asserted  in  this  petition  existed,  we  must  expect  to  find  it  in  the  Act  which  transferred 
*™^pMion,  The  language  of  the  Statute  which  transferred  the  obligation  is  found  to  be 
"■Kantially  this :  "  That  the  land  tax  in  Scotland  shall  be  recovered,  levie<^  collected,  and  paid 
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under  the  same  rules,  regulations,  provisions,  and  penalties,  as  the  assessed  taxes  now  are  i 
may  hereafter  be  recovered,  collected,  and  paid,  anything  in  the  said  last  recited  Act  or  any  oth' 
Act  or  Acts  contained  to  the  contrary  thereof  in  anywise  notwithstanding. 

I .  have  looked  in  vain  for  any  enactment  creating  an  obligation  or  a  relative  dot/  betwec 
the  Commissioners  of  Supply  and  the  Crown  collector  uUra  tiie  obligation  and  duties  whic 
previously  existed,  and  were  performed  by  the  Commissioners. 

The  argument  on  the  part  of  the  Crown  has  been  rested  upon  this,  that  this  is  a  dutywhich 
necessarily  required  to  be  done  in  order  to  the  adequate  collection  of  the  tax,  and  that  therefoi 
if  it  be  so,  it  must  necessarily  follow  in  law  that  that  duty  can  be  performed  by  the  CoEximi 
sioners.    But  I  am  not  satisfied  either  with  the  argument  itself,  or  with  the  application  of  it 
the  present  case.    I  think  it  abundantly  sufficient  to,  answer  that  argument  byobserving^*  that  i 
such  duty  could  have  existed  as  btiwoen  the  Commissioners  and  the  collector  anterior  to  t] 
Statute  of  transfer ;  and  that,  from  the  time  of  the  Statute  of  transfer,  nothing  of  the  kind  cs 
be  collected,  is  not  only  evidenced  by.  the  observations  which  I  have  already  made,  but  by  t1 
fact,  that,  ever  since  that  Statute       passed,  the  tax  has  been  collected,  and  no  requisition 
this  kind  has  been  enforced  against  the  Commissioners. 

It  would  be-incumbent  upon  this  House  to  see,  that  the  Commissioners  have  plainly  ai 
indisputably  the  power  of  fulfilling  the  obligation,  before  it  should  proceed  to  throw  that  oblig 
tion  upon  them.  I  must  say,  that,  after  an  earnest  desire  to  arrive  at  a  conclusion  which  wou 
terminate  this  unseemly  comroversy,  and  prescribe  a  rule  by  which  the  public  service  ancl  tl 
duty  of  collecting  this  tax  might  be  conveniently  performed,  1  find  it  impossible  to  arrive,  apt 
these  Statutes,  at  anything  like  a  proper  and  judicial  declaration,  that  that  authority  has  be< 
conferred  lipon  them^  nor  do  I  see  anything  laid  down  here  as  to  a  line  of  conduct  for  the  pu 
pose  of  complying  with  the  requisition  of  the  Crown,  that  might  be  plainly  and  safely  adopted  < 
the  part  of  the  Commissioners.  If  there  were  on  the  one  side  and  on  the  other  a  disposition  i 
approach  this  subject  with  a  view  to  arrive  at  a  practical  and  convenient  mode  of  proceduFe, 
dare  say  it  would  be  found  that  the  tax  might  be  collected  in  the  county  of  Edinburgh,  as 
appears  to  have  been  collected'  in  other  counties.  But  we  have  the  parties  keeping  each  oth< 
at  arm's  length — the  Crown  insisting  that  the  Commissioners  are  bound  bylaw  to  do  that  wbi< 
is  required  in  the  prayer  of  the  petititm,  and  that  the  law  is  clear  enough  and  plain  enfMigh 
impose  upon  them  that  obligation,  and  has  given  them  the  meaiu  of  performing  that  duty.  Fro 
that  conclusion  I  altogether  diss«it;  and  I  feel  that  I  am  bound  to  confirm  the  ofnnions  th 
have  been  delivered  in  the  Court  below ;  and  I  therefore  would  recommend  your  Lordships 
dismiss  this  appeal. 

Lord  Cranworth. — I  c<mcur  in  the  opinion,  that  the  interlocutors  appealed  against  shou 
be  affirmed.  I  can  discover  nothing  in  any  of  the  Acts  which  imposed  on  the  Commissionei 
the  duty  of  making  any  roll  whatever.  By  the  Act  of  1667,  they  had  the  power  firoprio  mott* 
amending  the  valuation  of  1660,  but,  subject  to  that  power,  the  valuation  of  i66owas  to  be  th* 
guide  in  assessing  and  levying  the  tax.  In  none  of  the  subsequent  Acts  was  there  expressly 
(as  I  think)  impliedly  any  power  to  alter  the  assessment,  except  on  the  application  of  parti 
thinking  themselves  aggrieved,  or  desiring  to  have  a  atmulo  assessment  divided,  where  an  ests 
has  been  split  among  different  owners.  When  the  duty  of  collecting  the  tax  was  taken  aw. 
from  the  Commissioners,  a  roll  or  book  was  given  by  them  to  the  Treasury  shewing  the  th< 
state  of  the  assessment,  i.e.  the  assessment  of  1667,  modified  by  the  subsequent  corrections  ma 
on  occasion  of  divisions  of  property,  or  otherwise. 

The  Commissioners,  in  my  opinion,  still  retain  the  power  and  duty  of  deciding  on  any  coi 
plaints  made  to  them  of  unequal  assessment,  and  on  any  applications  for  dividing  assessmei 
where  property  assessed  is  divided.  And,  on  general  principles,  I  think  they  must  be  boiUKl 
inform  the  Treasury  or  collector  of  any  alto^tions  so  made.  This  will,  I  should  think,  enal 
the  collector  to  discharge  his  duty.  But  if  this  is  not  the  case,  application  must  be  made  to  t 
Legislature,  for  I  cannot  discover  any  obligation  binding  the  Commissioners  to  do  more.  I  , 
not  go  into  the  question  more  in  detail,  but  content  myself  with  expressing  my  entire  txmcurrei] 
with  the  Lord  Chancelu)R  in  the  view  which  he  has  taken  of  the  case. 

Sir  H.  Cairns. — Will  your  Lordships  permit  me  to  mention  that,  by  a  special  Statute  \ 
Scotland,  the  Crown  stands  upon  the  same  footing  as  to  costs  as  any  other  suitor  ?  We  ha 
ourselves  no  funds  to  meet  the  costs  of  this  appeal;  and  we  trust,  theiefor^  that  your  Lcwdahi 
will  dismiss  it  with  costs. 

Lord  Chancellor.— I  hope  your  Lordships  will  not  listen  to  this  suggestion.  I  think  be 
parties  would  have  done  well  to  have  considered  the  question  of  expense  before  they  eater 
upon  this  contest. 

InUrlocuiors  affimud. 

Agent  for  Appellant,  ].  Timm,  Solicitor  of  Inland  Revenue. — Agents  for  Respon^^ 
Connell  and  Hope,  Solicitor,  Westminster. 
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JULY  i8,  i86a. 


Alexander  M'DoUGALL  Ralstoit  and  Others  (Ferguson's  Trustees), 
AppcBants^  v.  JA&IES  Hamilton  and  Others,  Respondents. 

Fee  and  Liferent — Trust  SettJement— Legacy— Clause— Construction— Vesting— >4  testator,  by 
kit  sittiewumtj  directed  his  trustees  to  pay  a  sum  of  money  to  B""  in  ti/erent,  and  to  his  children 
ifiulfy  among-  tMem  in  fee."  Four  children  of  B  ^aeir  alive  at  the  testatoi?s  death  ;  and 
«Me,  who  was  then  in  utero,  was  6om  a  few  days  after- deaths  and  another  was  bom 
SMiseqiienily, 

Held  (affiming  judgment),  That  B  was  entitled  to  the  fee  of  the  bequest.  '  , 

Frucess—Qosing  Record— Reopening  Record.— TyStf  6  Geo.  IV.  C.  120,  §§  17,  18,  elites  only 

tMterlocMtorj  pronounced  between  adverse  litigant  partus^  and  not  to  proceedir^  in  an  action 

leesserUun  the  construction  of  a  family  settlement. 

J(da  Ferguson's  trust  settlement  contained  thefolloving  bequest :  "t%  John  .Hamilton,  baker 
in  Imoe,  in  liferent,  and  his  children  equally  among  them  in  fee,  ^20,ooa"  In  an  action  of 
Dnttiplepoinding  and  exoneration  raised  by  the  trustees,  an  interlocutor  of  Lord  Handyside  had 
UasA  that  John  Hamilton  was  only  a  liferenter  of  this  legacy.  The  Second  Division  recalled 
tkat  inierlocutor,  and  directed  the  record  to  be  opened,  and  the  claim  amended,  so  that  the  true 
coDstniction  might  be  ascertained. 

The  Court  afterwards  held,  that  the  fee  of  the  above  legacy  was  in  John  Hamilton. 

Tbe  various  parties  appealed  against  the  interlocutors. 

Tbe  diildren  of  John  Hamilton  appealed  by  cross  appeal,  and  in  their  printed  case  stated  the 
fdlowing  reasons  x<xs  reversal: 

1.  Becutse  it  was  ultra  vires  of  the  Court,  being  contrary  to  the  enactments  of  the  Statute  6 
Gea  nr.  c.  120^  and  the  Act  of  Sederunt,  1  ith  July  1828,  to  authorize  the  Lord  Ordinary  to  open 
np  die  record,  and  allow  amended  claims ;  and  the  whole  proceedings  in  the  Court  of  Session,  in  so 
nr  as  iliey  admitted  and  sustained,  a  claim  on  behalf  of  John  Hamilton  to  the  fee  of  the  le^cy 
in  qnsrion,  were  incompetent.  2.  Because  the  interlocutor  of  Lord  Handyside,  of  17th  July 
1857,  vas  acquiesced  in  by  John  Hamilton,  and  became  a  final  judgment  as  between  him  and 
tbe  respondents  (cross  appellants).  3.  Because  tbe  meaning  and  intention  of  the  testator, 
accndinz  to  the  sound  legal  construction  of  his  trust  deed  and  codicil,  was,  that  the  fee  of  the 
legacy  of  j^20^ooo  should  belong  to  the  persons  answering  to  the  description  of  "children"  of 
1^  Hamilton  at  the  testator's  death.  4.  Because  the  assignation  founded  on  by  the  claimants 
WiUtam  M'Jannet  and  others,  as  trust  assignees  of  John  Hamilton,  in  so  far  as  it  bore  to  convey 
tiiefceof  the  legacy,  was  ultra  vires  of  the  granter,  and  afforded  the  said  William  M'Jannet  and 
fltfccriDo  title  to  resist  the  claim  of  the  present  respondents  (cross  appellants). 

The  tmstees  of  Ferguson,  the  appellants,  also  contended  for  the  construction,  that  the  fee  of 
Ihelepcy  was  in  John  Hamilton's  uiildreo. 

Bmi  Q.C,  Muret  and  Pearson,  for  the  appellants. — The  main  question  is,  whether  this 
legacy  10  J(Aa  Hunilton  and  his  children  amounted  to  giving  the  fee  to  John  the  fether.  This 
is  caoidy  a  {question  of  intention  derived  firom  the  wwds  of  the  will,  as  the  rule  is  expressed  by 
Lord  Xoacreiff  in  Hutioris  Trustees  v.  Hutton,  ^  D.  639.   In  order  to  see  what  was  the  meaning 
intended  by  these  words,  it  Is  le^timate  to  inqmre  into  the  circumstances  of  the  donee's  family 
at  ^  date  of  tbe  bequest,  so  as  to  put  the  Court  in  the  situation  in  which  the  testator  was  at  the 
tine  be  used  the  words  in  question.    Now,  primd  facie,  it  was  much  more  lilcely  that  the 
testator  meant  to  benefit  the  children  and  give  them  the  fee  of  tbe  legacies.   Such  also  is  the 
Bstoral  and  plain  meaning  of  the  bequest    But  it  is  said,  there  is  a  settled  rule  in  the  law  of 
Scodud,  that  in  such  legacies  the  fee  vests  in  the  father,  as  was  laid  down  in  Frog's  Creditors, 
But  there  the  subject  was  heritable,  and  the  feudal  technicality,  as  to  the  fee  never 
Ixms    pendente,  prevailed.   Besides,  the  testator  stood  in  loco  parentis,  and  there  were  no 
twtees.   Here  all  these  characteristics  are  present.   The  rule  in  Frog's  case  was  soon  followed 
^  *  settled  rule — Lillie  v.  Riddle,  M.  4267 ;  Douglas  v.  Ainslie,  M.  4269.   That  rule,  however, 
^  often  been  questioned,  and  Ersldne  (ii.  i,  ^  says  it  has  no  foundation  in  nature  or  lav. 


'See  previous  reports  22  D.  1442:  23  D.  1290:  32  Sc.  Jar.  654:  33  Sc.  Jur.  135,  646 
S.  C  4  Macq.  Ap.  397  :  34  Sc.  Jur.  659. 
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And  soon  afterwards  the  word  "  allenarly  "  was  seized  upon  as  making  an  exception  to  the  nile- 
Newlands  v,  Newlands,  M.  4289,  and  such  word  has  also  received  a  fixed  meaning,  as  im^yin 
an  exception  to  the  first  TMXvt—Watherstone  v.  Rentons,  M.  4297  ;  Harvey  v.  DofMld,  ^dik  Ma 
1815,  F.  C.  _  Another  exception  to  the  rule  in  Frog's  case,  was  introduced  when  trustees  war 
interposed,  in  whom  the  fee  could  vest  at  once,  so  as  to  avoid  the  maxim,  that  the  fee  cannot  fa 
in  pendente.  The  rule  and  exceptions  are  stated  in  Bell's  Prin.  §§  1713-1715.  The  plain  resu 
is,  that  if  there  are  some  words,  such  as  "allenarly"  or  equivalent  words,  which  indicate  a 
intention  to  give  the  fee  to  the  children,  or  if  there  are  trustees  interposed,  such  a  construciio 
will  be  adopted  in  favour  of  the  children.  Here  the  language  of  the  deed  shews  such  an  intei 
tion,  and  there  are  trustees.  In  Mein  v.  Taylor,  5  S.  779  ;  4  W.  S.  22,  the  fee  was  held  to  b 
in  the  children,  there  being  trustees  interposed.  In  Huiion's  Trustees,  9  D.  639,  the  fee  wa 
held  to  be  in  the  father,  because  there  were  expressions  in  the  context  of  the  will  which  shewe 
such  to  be  the  intention.  Where  there  is  a  trust,  the  Court  has  held  the  fee  to  be  in  tb 
children— £k;<7«  v.  Watt,  6  S.  1 125  ;  Williamson  v.  Cochran,  6  S.  1035.  Therefore  all  the  cast 
shew,  that  it  is  entirely  a  question  of  intention  whether  the.  rule  of  Frog's  case  will  be  appliet 
and  that  that  rule  will  bend  to  a  contrary  intention  as  manifested  by  the  context.  The  niJt 
indeed,  was  held  to  bs  confined  entirely  to  heritable  subjects,  and  not  to  extend  to  pecuniar 
legacies— 7Vr»^»//  v.  Turnbull,  M.  4248.  This  last  case  is  aknost  identical  with  the  presew 
Therefore  the  interlocutor  of  the  Court  below  ought  to  be  reversed. 

Lord  Advocate  (Moncreiff),  Solicitor  General  (Palmer),  Roll  Q.C.,  ^iV  H.  Cairns  Q.C.,  Beylt 
Millar,  Lee,  Lamond,  and  Lefevre,  for  the  various  respondents. — In  course  of  the  argument,  tw 
preliminary  objections  «ere  raised.  The  Court  of  Session,  it  was  maintained,  had  no  power  i 
this  case  to  open  up  the  record  after  it  had  been  duly  closed.  The  Judicature  Act,  6  Geo.  iv.  t 
I20,  §§  10  and  r  l,  and  the  Act  of  Sederunt,  i  ith  July  1828,  §  48,  lay  down  directions  as  to  tb 
closing  of  the  record,  and  shew,  that  it  is  allowed  to  be  opened  up  only  in  case  of;  res  neviiR 
veniens  ad  notttiam,  or  matter  emerging  after  the  action  was  commenced.  Here,'  it  was  coD' 
tended  by  some  of  the  respondents,  that  neither  of  these  things  occurred.  The  amended  clain 
of  John  Hamilton  was  not  a  new  plea  or  ground  in  law,  but  an  entirely  new  claim,  inconsistw 
with  his  former  claim.  There  was  no  power  in  the  Court  to  open  up  the  record  in  these  circura 
stances.  Melville  v.  Douglas,  7  S.  186;  Lothian  v.  Tod,  7  S.  525  ;  Gordon  v.  Trotter,  10  S 
47  ;  Crawford  v.  Bennet,  10  S.  537  ;  Stewart  v.  Maconochie,  14  S.  412  ;  Maben  v.  Perkins,  15  S 
1087  ;  Inglis  V.  Douglas,  22  D.  505.  Moreover,  even  if  the  record  was  property  opened  up,  tb< 
interlocutor  of  the  Lord  Ordinary  (Handyside)  was  final  and  conclusive  as  reg^ed  Johi 
Hamilton— 6  Geo.  IV.  c  120,  §  17.  Indeed  John  Hamilton  had  acquiesced  in  the  Lord  Ordinary'i 
interlocutor. 

As  to  the  merits,  besides  the  cases  previously  stated,  the  following  were  referred  to  Porter 
Held,  M.  4277  ;  2  Paton,  Ap.  537  ;  Mure  v.  Mt/re,  M.  4288  ;  Dewarw.  Mackinnen,  I  W.S.  161 
Macintosh  v.  Macintosh,  28ch  Jan.  1812,  F.C. ;  3  Ross  L.  C.  643 ;  Madntosk  v.  Gordon, i^'&fiO!^- 
Ap,  1 18  ;  Kennedy  v.  Allenj  3  S,  554 ;  Menzies'  Conv.  65a 


Lord  Chancellor  Westbury.— My  Lords,  the  merits  of  this  case  lie  in  a  small  compass 
They  are  involved  in  the  question,  What  is  the  true  construction  in  law  of  a  bequest  containec 
m  the  trust  disposition  and  settlement  of  the  testator,  John  Ferguson?  and  which  bequest  i; 
expressed  in  these  words  : — "To  John  Hamilton,  baker  in  Irvine,  in  liferent,  and  his  childrer 
equally  among  them  in  fee,  ^20,000."  The  testator  died  upon  8th  January  1856.  At  the  time 
of  his  death  John  Hamilton  had  four  children  who  were  infants.  Two  other  children  have  since 
been  bom  to  him — one,  named  Marion,  shortly  after  the  truster's  death,  another,  named  PetW; 
in  the  month  of  April  1858. 

The  legacy  became  pyable  on  9th  September  1856,  and  there  are  abundant  means  whoewitli 
to  pay  it,  but  no  one  of  the  parties  interested  has  a&  yet  derived  any  benefit  from  the  bequest  in 
consequence  of  this  litigation. 

The  difficulty  in  the  pr^ent  appeals  is  almost  entirely  of  a  technical  nature.  The  question 
may  be  thus  generally  stated :  An  action  of  multiplepoinding  and  exoneration  having  been 
raised  by  the  trustees  acting  under  the  trust  disposition,  which  I  will  henceforth  call  the  will  w 
the  truster,  against  the  beneficiaries  under  that  will,  certain  proceedings  were  taken  on  behalf  01 
John  Hamilton,  in  which,  as  it  apijeared  to  the  Lords  of  the  Second  Division,  before  whom  the 
matter  was  brought  by  the  reclaiming  note  of  the  trustees,  an  erroneous  interpretation  bad  been 
put  on  the  bequest  to  John  Hamilton  and  his  children,  and.  accordingly,  the  Court  by  its 
interlocutor  of  tne  rSth  March  1859,  directed  the  record  to  be  opened,  and  allowed  the  claims  to 
be  amended,  in  order  that  the  true  construction  of  the  bequest  might  be  again  considered. 

In  doing  so  the  Court  recalled  an  interlocutor  of  the  Lord  Ordinary  of  the  17th  July  1857,  in 
which  John  Hamilton,  the  father,  was  found  to  be  a  liferenter  only  of  the  legacy  in  questio^ 
aind  from  which  decision  John  Hamilton  had  not  reclaimed.  It  is  insisted,  that  the  Court  had 
no  power  to  do  this,  and,  that  the  course  taken  is  in  contravention  of  the  Act  6  Geo.  iv.  c  120. 


Cur.  adv.  vult. 
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b  mast  be  remembered,  that  the  object  of  the  action  is  the  exoneration  of  the  trustees  by 
isceitainiD^  the  true  construction  and  effect  of  the  bequest  contained  in  the  viU.  The  trustees, 
tlKic(bre,»tve  an  interest  in  the  true  interpretation  of  the  will,  and  especially  a  bequest  under 
vb^  hiture  children  of  John  Hamilton  might  be  entitled  to  claim. 

Akhoagb,  therefore,  neither  John  Hamilton  nor  the  curator  of  his  infant  children  had  reclaimed 
^unstlhie  Interlocutor  of  1857,  or  disputed  the  construction  thereby  put  on  the  bequest,  the 
tni9ees  had  a  right  to  do  so,  and  to  bring  the  whole  interlocutor,  so  far  as  it  affected  the  con- 
Sinctiooof  the  bequest,  before  the  Inner  House  by  a  reclaiming  note.  And  in  my  judgment, 
r^ard  being  bad  to  the  generality  of  the  concluding  portion  of  the  prayer,  this  vas  in  effect 
done  by  the  reclaiming  note  of  the  trustees.  That  reclaiming  note  empowered  the  Inner  House 
to  cooiider  the  whole  question  of  the  construction  of  the  bequest,  and  to  take  such  course  as 
might  appear  to  them  to  be  necessary  for  the  exoneration  of  the  trustees  by  ascertaining  and 
declaring  the  true  rights  of  the  beneficiaries. 

Whilst  this  reclaiming  note  was  in  dependence  the  matter  was  still  further  set  at  large  by  the 
binfa  of  Peter,  the  youngest  child  of  John  Hamilton,  and  by  his  being  sisted  as  a  party  to  the 
process  tboi  pending,  by  virtue  of  the  reclaiming  note  before  the  Lords  of  Session. 

The  of  Peter  is  made  in  the  following  words : — "  On  the  supposition,  that  the  legacy  of 
Isofioo  should  not  be  fbimd  to  be  vested  in  John  Hamilton  as  fiar,  the  pupil  claimant,  Peter 
HanuhoD,  should  be  jHefeiTed  to  one  sixth  share  thereof,  under  burden  of  his  father's  liferent." 
Hus  claim  immediately  suggests  the  right  of  the  father  as  fiar  to  the  whole  of  the  legacy. 

Nov,  Peter  was  in  no  respect  bound  by  the  interlocutor  of  the  Lord  Ordinary  in  1857,  nor, 
iimg  r^ard  to  his  claim,  could  he  bind  his  father  by  that  interlocutor. 

L'Dderthesc  circumstances  it  would  appear  to  me,  that  the  course  taken  by  the  Court  of  Session 
is  tbeir  interlocutor  of  March  1859,  of  opening  the  record,  was  proper  and  competent.  But  then 
it  is  insisted  that  under  the  17th  and  i8th  sections  of  the  6  Geo.  iv.  c.  120,  the  interlocutor  of  the 
Lad  Ordinary  finding  the  father  entitled  to  a  liferent  only  was  final ;  that  it  was  not  competent 
to  the  Court  to  relieve  the  father  from  the  effect  of  that  interlocutor,  and  that  the  interlocutor  of 
March  1S59  is  therefore  erroneous. 

Id  my  (pinion  this  is  not  the  effect  of  the  Statute  in  the  present  case.  I  have  already  observed, 
that  the  whole  of  the  interlocutor  of  the  Lord  Ordinary  may  be  considered  as  brought  up  on 
appeal  by  the  reclaiming  note  of  the  trustees,  and,  that  the  sisting  and  claim  of  Peter  involved 
the  necessity  of  reconsidering  the  construction  of  the  bequesL 

Fviber,  the  17th  and  i8th  sections  of  the  Statute  appear  to  me  to  apply  only  to  interlocutors 
pnuBBced  between  adverse  litigant  parties.  Now,  as  between  the  father  and  the  children 
earing  at  the  death,  no  controversy  or  issue  had  been  raised.  Under  the  process  of  multtple- 
poading  the  father  and  the  four  elder  children  had  brought  in  one  joint  claim,  in  which  the  father 
nd  carator  of  the  children  submitted,  that  the  father  was  entitled  to  a  liferent,  and  the  children 
to&tfeeof  the  legacy.  Afterwards  Marion  was  added  to  the  class  of  chiliren  entitled,  on  the 
gmnA,  that  though  in  utero  she  was  a  child  in  esse  at  the  death  of  the  testator. 

The  interlocutor  of  the  Lord  Ordinary,  therefore,  as  regards  the  father,  was  the  necessary 
renh  of  the  submission  contained  in  this  form  of  claim.  It  seenis  unreasonable,  that  the  father 
d*(Mkt  he  bound  by  his  submission  when  the  four  children  for  whom  it  was  made  can  no  longer 
luve  the  benefit  of  it.  But  fiinher,  I  am  of  opinion,  that  where  the  whole  object  of  an  action  in 
a  coon  of  justice  is  to  ascertain  the  true  construction  of  a  trust  settlement  or  will,  and  to  declare 
tber^tsof  the  several  parties  as  consequent  on  that  construction,  no  party  can  be  considered 
as  finally  bound  by  a  claim  or  statement  founded  on  a  construction  of  the  instrument  which  is 
cnrowomin  law. 

Oncoasideringtheclaimof  Peter,  the  Judges  of  the  Inner  House  perceived,  that  the  true  point 
of  lav  had  not  been  raised  as  between  the  father  and  the  chiMien,  and  they  opened  the  record 
nil  fm  tbe  power  of  making  new  statements  for  the  purpose  of  raising  it,  and  in  so  doing,  they 
aOMiiicaiUFarmicy  with  the  iitb  section  of  the  Statute. 

For  diese  reasons  I  sulnnit  to  your  Lordships,  that  the  interlocutor  of  March  1859  was  ri^t, 
awJ  ought  to  be  affirmed. 

We  DOT  come  to  the  merits,  namely,  the  true  construction  of  the  bequest  It  must  be 
lononbtted,  that  the  rules  which  govern  the  transmission  of  property,  are  the  creatures  of 
Pwitive  law,  and,  that  when  once  established  and  recognized,  their  justice  or  injustice  in  tbe 
*tisnaa  is  less  importance  to  the  community  than  the  fact,  that  the  rules  themselves  shall  be 
ctostant  and  invariable. 

Nwr,  if  the  subject  of  this  gift  had  been  heritable  property,  I  should  have  considered  it  a  clear 
{"■position  in  the  law  of  Scotland,  that  the  father  was  absolute  fiar. 

I  Consider  it  to  be  also  established  by  decisions,  that  tbe  same  rule  of  construction  must  be 
aRiied  to  the  words  when  the  subject  of  the  gift  is  movable  or  personal  property.  I  am  fully 
|*^flileof  the  absurdity  of  the  legal  reasoning  on  which  this  last  proposition  is  founded.  It 
*pDS  by  confining  the  father  to  a  liferent,  in  order  to  arrive  at  an  enlarged  construction  of  the 
*<»1  "children and  having  thus  affixed  to  the  word  a  construction  founded  on  the  existence 
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of  a  liferent,  it  uses  that  construction  for  the  purpose  of  destroying  the  very  basis  on  which  it 
is  founded.  The  only  answer  is,  that  the  law  is  so  settled,  for  I  cannot  oppose  the  obscure  caM 
of  Tumbull  to  the  current  of  subsequent  decisions  and  opinion. 

I  therefore  humbly  advise  your  Lordships,  that  the  interlocutors  appealed  from  ought  to  be 
affirmed,  and  the  appeals  dismissed. 

Lord  Cranworth.— My  Lords,  on  the  question  decided  by  the  Judges  of  the  Second 
Division  of  the  Court  of  Session,  namely,  that,  by  the  law  of  Scotland,  John  Hamilton  was 
absolutely  entitled  to  the  fee  of  the  legacy  of  ^20,000,  none  of  your  Lordships  had,  I  believe,any 
doubt.  There  might  formerly  have  been  fair  ground  for  contending,  that  the  doctrine  applicable 
to  real  estate,  under  which  a  gift  to  one  in  liferent  and  to  his  children  nasciiuri  was  held  to  vest 
the  absolute  fee  in  the  parent,  ought  not  to  regulate  the  construction  of  pecuniary  legacies.  Bnt 
this  is  one  of  a  numerous  class  ot  questions  in  which  it  is  of  far  greater  importance,  that  a  rule 
once  laid  down  should  be  strictly  adhered  to,  than  that  the  rule  itself  shoald  be  abstractedly  the 
best  which  could  ba  proposed ;  and  it  seems  to  me  clear,  that  the  rule,  as  acted  on  by  the  Court 
of  Session  in  this  cas^  has  long  been  understood  to  an  establislwd  principle  in  the  law  of 
Scotland,  and  to  have  been  recognized  by  this  House  as  applicable  to  pecuniary  legacies  in  the 
case  of  Macintosh  v.  Gordotty  4  Bell's  Ap.  10$. 

It  was^  indeed,  contended,  that  here  the  gift  to  the  children  of  John  did  not  include  children 
nascituri,  but  only  those  in  existence  or  in  utero  at  the  testator's  death.  But  there  is  evidently 
no  foundation  for  such  an  argument.  As  to  James  Hamilton,  the  gift  to  whom  and  whose 
children  immediately  precedes,  and  is  in  the  very  same  words  as  that  to  John  and  his  children, 
children  to  be  bom  must  have  been  intended,  for  be  was  at  the  date  of  the  will  a  bachelcff. 
And  it  is  impossible  to  hold,  that  the  word  "children"  was  used  in  one  sense  when  ajmlied  to 
James,  and  in  another  when  applied  to  John.  Of  the  propriety  of  the  decision  of  the  Court,  if 
they  had  authority  to  adjudicate  on  the  subject,  I  have  no  doubt. 

But  it  was  argued,  that  the  Court  was  acting  ultra  vires;  that  by  the  Judicature  Act,  6  G« 
IV.  c.  120^  an  interlocutor  of  the  Lord  Ordinary  is  binding  on  those  who  have  not  reclaimed 
against  it.  And  here,  it  was  said,  Lord  Handyside's  interlocutor  of  the  17th  July  1857  decided, 
tut  John  was  a  liferenter  only,  and,  that  by  that  he  must  be  taken  to  be  ccmcluded,  as  he  did 
not  reclaim  against  it.    But  is  this  so  ? 

The  contention  of  John  and  his  four  children  bom  in  the  testator's  lifetime  was,  that  tliey,aiid 
they  alone,  were  entitled  to  the  legacy  of  £20^000,  The  contention  of  Marion,  the  child  bon 
shortly  after  the  testator's  decease,  was,  that  she  was  entitled  to  the  same  rights  as  the  four  other 
children,  her  brothers  and  sisters.  The  contention  of  the  trustees  was,  that  John  was  a  mere 
liferenter,  and,  that  all  children  of  John,  whensoever  bom,  were  entitled  to  the  fee,  and  so  that 
they  were  bound  to  retain  the  fund.  Lord  Handyside  decided,  that  Marion  was  to  be  treated  as 
a  child  bom  in  the  testator's  lifetime,  and  that  John  and  the  children  then  bom  (including  Marion 
as  one)  were  entitled  to  the  exclusion  of  after  born  children,  and  so  repelled  the  claim  of  the 
trustees  to  retain  the  fund. 

The  trustees  reclaimed  ;  and  on  the  argument  of  the  case  before  the  Inner  House,  the  Court 
saw,  that  from  the  form  of  the  record,  though  the  question  between  the  children  bom  and  those 
to  be  thereafter  born,  might  be  decided,  yet,  that  another  question,  apparently  overlooked  by 
John,  namely,  the  question  between  him  and  his  children,  whether  he  was  not  the  fiar,  could  not 
be  decided. 

The  Cour^  therefore,  remitted  the  case  to  the  Lord  Ordinary,  with  power  to  open  up  the  record, 
and  allow  the  claims  to  be  amended,  or  new  dfums  to  be  given  in. 

This  was  accordingly  dtme,  and  John  and  his  children  made  separate  claims,  John  daimmS 
that  he  vas  not  a  mere  liferenter,  the  fee  being  in  him. 

The  result  of  the  proceedings  on  the  record  thus  amended  has  been,  to  decide,  that  John  is 
the  fiar,  and  so  entitled  to  the  whole.  ;^2o,ooo  absolutely. 

This  judgment  is,  in  the  opinion  of  your  Lcurdships,  coirecL  Any  other  decision  would  have  ha* 
the  effect  m  handing  over  the  money  to  a  person  or  persons  not  entitled  to  it^  and  consequently 
of  depriving  John  or  his  just  right. 

The  only  question  is,  whether  the  Inner  House  had  the  power  so  to  remit  the  cause,  and 
enable  John  to  insist  on  his  true  right.  1  think  it  had.  If  such  a  power  is  excluded  by  the 
Judicature  Act,  this  must  have  been  a  result  contrary  to  the  real  intention  of  the  Legislature 
It  cannot  have  been  intended  to  compel  the  Court  to  order  trustees  who  have  a  fund  in  hand,  and 
who  are  seeking  the  directions  of  the  Court  as  to  the  persons  to  whom  it  ought  to  be  paid,  to 
hand  it  over  to  persons  not  entitled,  though  it  appears  on  the  record  who  the  person  is  who  has 
really  the  right. 

But  I  do  not  think,  that  the  Judicature  Act  does  prohibit  the  Court  from  taking  the  coarse 
which  it  followed. 

Whenever  the  Legislature  imposes  restrictions  or  regulatims  on  the  acticm  of  the  nipoio' 
Courts,  it  is  not  unreasonable  to  say,  that  its  language  must  be  looked  to  with  a  strong 
tion  to  construe  it  in  the  mode  best  calculated  to  promott  obvious  justice.  And  I  think,  tfuti 
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if  necessary,  ve  may  fairly  understand  such  a  proceeding  as  is  now  in  discussion  to  have 
been  saDctioaed  by  the  nth  sectioo.  That  section  contains  a  proviso,  that  where  any  new 
plea  or  ground  of  lav  (j.  f.  some  ground  of  law  not  brought  forward  by  the  pleas  appearing  in 
Ac  cktsed  record)  shall  be  su^ested  by  the  Judges  of  the  Inner  House  as  lit  to  be  discussed  in 
rehtiaa  to  the  facts  already  set  forth,  it  shall  be  competent  to  add  sadh  plea  to  the  pleas  already 
OD  die  RoonL 

The  ebrioas  object  of  this  proviso  is,  to  enable  the  Court,  Then  justice  requires  it,  to  allow 
the  recofd  to  be  amended,  so  that  all  questions  of  law  arising  on  the  focts  before  it  may  be 
£uriyaDd  fully  raised. 

i  am  aware,  that  what  has  been  done  in  this  case  is  not  merely  to  add  new  pleas,  but  also  to 
vitbdrav  others,  and,  in  fact,  to  add  pleas  not  only  in  addition  to,  but  also  at  variance  with, 
some  already  on  the  record.  This  is  true ;  but  considering  the  nature  and  object  of  the  proviso, 
1  ttunk  the  greatest  latitude  of  construction  ought  to  t>e  allowed.  Here  the  Court  saw,  that  two 
parties  having  conflicting  interests  had  (evidently  mistaking  their  rights)  joined  in  making  a 
comnKxi  claim  witb  the  view  of  negativing  the  claim  of  a  third  party.  To  a  certain  extent  the 
daim  vas  rightly  asserted,  i.  e,  the  parties  were  right  in  their  contention  against  the  third  party. 
Bat  the  Court  said,  that,  as  among  themselves,  there  was  a  (question  which  the  record  in  its  actual 
fona  did  not  allow  to  be  raised,  and  as  to  which  the  parties  were  in  error.  Surely,  on  a  fair 
coostrocdon  of  the  nth  section,  the  Court  was  at  liberty  to  allow  any  amendment  to  be  made 
whk^  voold  bring  for  decision  the  real  rights  of  all  parties  concerned. 

The  dildren  to  whom  Lord  Handyside's  interlocutor  gives  the  fee  have  clearly  no  right  except 
wlatirises  from  the  estoppel  afiecting  their  father,  (1  use  an  English  eiqiression,  but  the  meaning 
b  obnoBs,)  from  the  circumstance  w  his  having  joined  with  them  in  an  eironeous  statement  of 
Ae  n*  omstmctiosa  (rf  the  wUl. 

B«  on  that  ground  it  is  clear,  that  Marion  had  no  title  whatever.  No  child  could  claim  against 
tti  fariicr  on  the  ground  of  his  being  bound  by  the  way  in  which  be  had  framed  his  claim,  except 
Aose  expressly  named  by  him. 

It  foUovs,  that  the  interlocutor  which  lets  in  Marion  cannot  be  right 

I  most  add,  that,  though  I  think  the  nth  section  authorized  the  course  taken,  I  am  by  no 
means  satisfied,  that  there  would  not  be  a  power  inherent  in  the  Court  to  take  the  course  it  did, 
independently  of  that  section. 

The  enactments  of  that  Statute  are  framed  with  a  view  to  regulate  the  proceedings  of  parties 
ca^iged  in  hostile  litigation,  and  I  should  be  slow  to  admit,  that  by  any  of  its  provisions  it  could 
hne  been  intended  to  compel  the  Court  to  hand  over  a  fund  in  medio  to  a  party  appearing  on 
Ae  record  not  to  be  entitled. 

^  Tte  is  an  action  of  multiplepoinding,  and  by  an  Act  of  Sederunt,  made  in  July  1828,  proceed- 
i^sin  such  an  action  are  10  be  assimilated,  as  far  as  may  be,  to  those  in  ordinary  actions.  But 
ttae  is  no  specific  Act  of  Sederunt  applying  to  such  a  case  as  that  now  before  us,  and  I  do  not 
Aiikve  are  boond  by  the  general  language  of  the  Act  of  Sederunt  of  1828  to  follow  all  the 
gMctnwBts  of  the  Judicature  Act.  The  analogy,  if  it  is  necessary  to  find  an  analogy  between 
^  poceeding  in  multiidepinnding  and  the  proceedings  in  an  ordmary  action,  goes  no  further, 
in  my  view  of  the  case,  than  to  decide,  that  Lord  Handyside's  interlocutor  established  conclu- 
a«dy  against  parties  not  reclaiming,  that  as  between,  on  the  one  hand,  John  and  his  children 
ban  at  the  death  of  the  testator,  treating  the  child  in  utero  as  then  alive,  and,  on  the  other  hand, 
chftfaea  of  John  to  be  afterwards  bom,  the  latter  had  no  interest  in  the  legacy. 

TIhs  a^iears  to  me  a  fair  and  reasonable  view  of  the  case,  and  one  which  warranted  the  Court 
»  4e  course  they  took.  I  am  therefore  of  opinion  with  the  Lord  Chancellor,  that  the 
nto'loctitors  appealed  against  ought  to  be  affirmed. 

U)KD  Chelmsford. — My  Lonls,  before  the  claims  of  John  Hamilton  and  his  children  can 
bedetmnined  upon  this  appeal,  it  is  necessary  to  ascertain,  whether  the  competition  is  open  to 
Wm,  or  whether  he  is  not  precluded  from  questioning  the  interlocutor  of  Lord  Handyside, 
*fakli  fooad,  that  he  was  entitled  to  the  legacy  of  ;^2p,ooo  in  liferent  only,  and  that  his  children, 
Jwra  at  the  death  of  the  testator,  including  a  child  in  vtero  at  that  period,  were  entitled  to  the 
"tKy  amongst  them  in  fee. 

It  vas  stran^y  contended  on  the  part  of  John  Hamilton's  children,  that  as  neither  he  nor  they 
M  appealed  against  this  inteiioctitor,  it  became  final  as  between  them,  although  it  might  be 
*pa  to  Peter  HamUton,  the  son  who  was  bom  pending  the  proceedings  in  the  Inner  House,  and 
^  sttted  asa  party  to  Contend  against  that  part  of  it  which  confined  the  fee  of  the  l^acy  to  the 
^lifaeD  in  existeiice  at  the  death  or  the  testator ;  and  that  the  interlocutor  of  theSecrod  Division, 
**<^gthe  interlocutor  of  Lord  Handyside,  and  remitting  to  Lord  Kinloch,  Ordinary,  with  power 
^^opn  iq)  the  record  and  allow  the  claims  to  be  amended,  or  new  claims  to  be  given  in,  was 
^nyins,  and  oi^ht  to  be  reversed, ,  The  objection  to  this  exercise  of  jurisdiction  was  grounded 
f"apally  on  the  provisions  of  the  Act  6  Geo,  iv.  c.  120,  commonly  called  the  Scotch  Judicature 
y^l^  17th  section  of  irtuch  enacts, "  that  every  interlocutor  of  the  Lord  Ordinary  ^all 
be  tel  in  the  Outer  House,  stibject,  however,  to  the  review  of  the  Inner  House,  in  manner 
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hereinafter  directed ; "  the  i8th  section,  that  "  when  any  interlocutor  shall  have  been  prtmounced 
by  the  Lord  Ordinary,  either  of  the  parties  dissatisfied  therewith  shall  be  entitled  to  apply  for  a 
review  of  it  to  the  Inner  House,  praying  the  Court  to  alter  the  same  in  whole  or  in  part;"  and 
the  2ist  section,  that  the  judgment  pronounced  by  the  Inner  House  shall  in  all  causes  be  final 
in  the  Court  of  Session. 

The  application  for  a  review  of  the  Lord  Ordinary's  inteiiocutor  was  by  the  reclaiming  note  ol 
the  trustees,  which  was  directed  to  that  part  of  toe  interlocutor  giving  the  fee  of  the  legan 
amongst  the  children  of  John  Hamilton  hving  at  the  death  of  the  testator,  and  merely  prayei 
that  it  might  be  found  they  were  bound  to  retain  the  fee  of  the  legacy  of  £,io,ocOf  inter  oUa^ 
until  it  was  seen  whether  any  other  children  might  be  procreated  of  John  Hamilton,  and  by  the 
claim  of  Peter  Hamilton,  the  child  bom  pending  the  proceedings,  claiming  to  be  preferred  to  a 
sixth  share,  under  burden  of  hts  father's  liferent.  It  was  insisted,  that,  there  being  no  attempt  te 
disturb  the  interlocutor  so  far  as  it  gave  John  Hamilton  the  legacy  in  liferent  and  hischildreQin 
fee,  the  Inner  House  was  bound  to  confine  itself  to  the  only  part  of  the  interlocutor  upon  which 
the  application  was  made  for  a  review,  and  to  decide  the  cause  upon  that  ground. 

On  the  part  of  John  Hamilton,  it  was  argued,  that  the  provisions  of  the  6  Geo.  iv.  c.  120,  relied 
upon  by  the  other  side,  did  not  apply  to  cases  of  multiplepoinding,  but  were  confined  to  ordinary 
actions  of  the  description  mentioned  in  the  1st  section,  to  which  all  the  subsequent  sectiois 
impliedly  referred.  To  which  it  was  answered,  that  an  Act  of  Sederunt  of  nth  July  1828,  §  4^^ 
after  prescribing  to  claimants  in  multiplepoinding,  the  forms  of  proceeding  as  to  condescendences, 
objections  to  claims,  and  note  of  pleas,  enacts,  that  "thereafter  in  every  instance  the  procedure 
shall  correspcmd,  as  nearly  as  may  b^  to  what  is  provided  in  the  case  of  an  ordinary  action." 

Now,  if  this  had  been  Uie  case  of  an  ordinary  action,  I  should  have  felt  great  difficulty  in  saying, 
that  the  Court  would  have  had  power  to  open  the  record,  not  upon  any  apfdication  of  the  parties 
themselves,  but  prvprio  marte  and  with  the  view  of  allowing  a  claim  to  be  made  totally  differeDt 
from  that  which  was  originally  preferred. 

Various  authorities  were  cited  to  establish  the  right  of  the  Court  to  deal  with  the  record  io  the 
manner  they  have  done,  but  none  of  them  appear  to  me  to  meet  this  case.  The  case  of  Cravferd 
and  Others  v.  Bennett,  10  S.  537,  which  was  much  relied  upon,  differed  from  the  present  in  one 
essential  particular,  that  the  Court  there  acted  on  the  application  of  one  of  the  parties  who  had 
to  pay  the  expenses  as  the  price  of  the  indulgence  granted.  I  have  not  been  able  to  find  any 
authority  for  the  Court  itself  directing  the  record  to  be  opened,  except  where  there  has  been  some 
irregularity  in  preparing  or  closing  it,  or  where  it  has  not  been  made  up  in  a  shape  so  correct  and 
full  as  to  enable  the  Court  to  give  judgment  upon  it,  as  in  the  cases  cited  in  argument  of  MelvilU 
V.  Douglas's  Trustees  J  Lothian  v.  TWy  to  which  may  be  added  the  recent  case  of 
Douglas,  23  D.  505. 

If  this,  therefore,  had  been  an  ordinary  action,  I  should  have  been  disposed  to  think,  that  there 
had  been  an  excess  of  authority  by  the  Inner  House,  in  giving  power  by  their  interlocutn-  to 
open  the  record,  and  to  allow  new  claims  to  be  given  in.  But  art«:  some  hesitation  1  have  come 
to  the  conclusion,  that  the  course  was  competent  from  the  peculiar  nature  of  the  proceedings  in 
multiplepoinding,  and  from  the  mode  in  which  the  case  was  presented  for  review.  I  ha^^e  not 
lost  sight  of  the  Act  of  Sederunt,  which  assimilates  the  in-ocedure  in  multiplepoinding  to  that  in 
an  ordinary  action.  But  I  do  not  think,  that  the  discretion  exercised  by  the  Court  of  remitting 
the  cause  and  opening  the  record,  can  be  said  to  come  within  the  proper  meaning  of  the  term 
procedure.  An  action  of  multiplepoinding  is  not  like  an  ordinary  action  brought  by  one  person 
against  another  to  recover  a  debt  or  damages,  or  to  establish  some  right  in  which  the  pursuer 
must  necessarily  l>e  bound  to  prove  the  claim  or  title  which  he  has  chosen  to  allege.  In  a  pro- 
ceeding of  multiplepoinding,  the  fund  upon  which  the  different  claims  are  made  is  brought  into, 
or  at  least  is  within,  the  authority  of  the  Court,  and  while  it  remains  in  medio  all  parties  claiming 
any  interest  in  it  may  appear,  although  not  cited,  and  assert  their  claims.  The  duty  of  the  Court 
is  to  adjust  these  claims,  and  to  distribute  the  fund,  in  the  words  of  the  summers,  to  such  of  the 
several  defenders  and  others,  as  may  be  found  to  have  best  right  thereto.  If,  upon  the 
proceedings  being  brought  before  them,  it  appears,  that  some  of  the  claimants  have  proceeded 
upon  a  mistaken  view  of  their  rights,  and  uierefore,  that  the  record  as  it  stands  precludes  a 
determination  of  the  true  title,  it  seems  scarcely  consistent  with  the  duty  which  the  Court  are 
called  upon  to  dischai^,  or  with  reason  and  justice,  that  they  should  be  forced  to  decree  payment 
to  parties  who,  according  to  their  own  more  correct  judgment,  have  no  just  claim  upon  tne  fund- 
It  was  admitted  by  the  Lord  Advocate,  that  unless  the  Court  had  power  to  recall  the  record,  it 
would  not  be  open  to  them  to  determine,  that  the  parents  and  children  had  other  rights  than  those 
which  the  interlocutor  had  decided.  Both  the  reclaiming  note  of  the  trustees,  and  the  claim  of 
Peter,  the  after  born  son  of  John  Hamilton,  challenged  the  interlocutor  only  so  ^  as  it  confined 
the  fee  in  the  legacy  to  the  children  bom  at  the  death  of  the  testator.  These  claims  proceeded 
entirely  upon  the  supposition,  that  the  legacy  was  not  vested  in  John  Hamilton  as  ^r,  and  in 
this  respect  the  interlocutor  was  not  brought  in  view  before  the  Inner  House. 

Attention  was  called,  in  the  course  of  the  argument  for  Jolm  Hamilton,  to  the  dosing  prayer 
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of  tbe  reclaiming  note,  "  or  to  do  otherwise  in  the  premises  as  to  your  Lordships  shall  seem 
pn^."  And  the  case  of  SomennlU  v.  DarlingtoH^  21  D.  467  was  referred  to.  I  did  not  entirely 
comprebend  the  drift  of  the  argument  upon  these  words  in  the  reclaiming  note.  If  it  were  meant 
to  be  said,  that  the  prayer  for  general  relief  enabled  the  Court  of  Session  to  go  into  questions  not 
spedfically  raised  before  them,  it  would  appear  to  be  adverse  to  John  Hamilton's  contentions  in 
bvour  of  their  interlocutor,  for  they  should  then  have  dealt  finally  with  the  case  themselves,  and 
not  have  remitted  and  given  power  to  open  the  record.  But  there  is  no  authority  for  saying,  that 
thisgeseral  prayer  authorized  the  Court  to  decide  the  case  upon  totally  different  grounds  ftrom 
Aueeipressly  mentioned  in  the  reclaiming  note.  The  case  of  SomerviUe  v.  Darlington  was  a 
cue  of  sequestration,  in  which  there  was  a  note  of  appeal  to  the  Court  from  an  interlocuCor  of  Uie 
SboiC  deciding  upon  tbe  validity  of  the  votes  of  creditors  in  favour  of  a  resolution  for  the 
rt«iaminatton  of  the  bankrupt  The  note  of  appeal  concluded  with  the  prayer  for  general  relief, 
iDd  the  Court  held,  that  it  was  competent  to  them  to  consider  tbe  merits  of  the  resolution  itself. 
The  Lord  Justice  Clerk  said — I  think  the  appeal  would  have  been  good  without  any  prayer  at 
all,  and  if  a  prayer  is  necessary  I  am  inclined  to  construe  this  prayer  on  much  the  same  liberal 
pi^l^  as  we  should  the  prayer  of  a  reclaiming  note.  Under  such  a  prayer  appended  to 
arscUiraing  note^  the  Court  has  got  over  as  formidable  a  difficulty."  I  am  unable  to  gather 
from  this  passage  whether  the  Lord  Justice  Clerk  intended  to  refer  to  the  particular  part  of 
the  note  now  under  consideration,  or  to  the  note  generally.  It  is  difficult  to  suppose,  that  he 
meant  that  the  concluding  prayer  opened  questions  to  the  Court  into  which  they  could  not 
odier»ise  have  entered,  because  the  very  same  words  in  the  present  case  were  not  deemed 
sufBdan  to  enable  them  to  determine,  according  to  their  own  view,  in  favour  of  a  title  which 
«a3  not  specifically  raised  upon  the  record.  It  was  because  the  interlocutor  prevented  a  decision 
vhidi  ibqr  thought  the  Just  rights  of  all  the  claimants  called  for,  that  they  found  it  necessary  to 
iBBove  It  out  <rf  the  way,  and  to  afford  an  opportunity  to  the  parties  who  had  mistaken  their  title 
toamead  thdr  claims,  so  as  to  raise  the  real  question  for  determination.  To  some  small  extent, 
tst  inierlocutor  of  tbe  Lord  Ordinary  interfered  wiUi  the  rights  of  a  party  who  was  not  in  any 
d^Tce  bound  by  acquiescence  in  bis  judgment.  Tbe  deciuon  of  the  Lord  Ordinary,  even 
sopposing  he  was  r^bt  in  excluding  after  born  children  of  John  Hamilton  from  participation  in 
the  fee «  tbe  legacy,  by  confining  the  interest  of  the  parent  to  a  liferent,  shut  out  entirely  the 
^  saceessionis  of  these  children.  This,  it  is  true,  is  an  interest  of  a  very  trifling  character, 
amooniii^;  to  a  mere  expectancy ;  but  such  as  it  is,  the  decision  of  the  Lord  Ordinary  entirely 
Qchides  it,  while  the  judgment  of  the  Inner  House  determining  the  fee  to  be  in  the  parent,  if 
b^  to  be  correct,  will  open  it  to  them.  But  I  prefer  resting  my  opinion  upon  the  peculiar  nature 
«'  ibe  action  of  multiplepoinding  in  which  the  Court  is  called  upon  to  adjust  the  claims  of 
■i^mit  parties  upon  a  fund  in  medio,  and  in  which  the  object  and  end  of  the  proceeding  seem 
to  noder  it  their  duty  to  ascertain  and  determine  not  upon  the  footing  of  what  the  parties  may 
reflectively  claim,  tiut  upon  their  own  judgment  of  the  true  right  of  all,  whether  original  defenders 
ttothers,  who  may  have  claims  upon  the  fund.  It  appears  to  me,  that  the  Court  of  Session  were 
Mt  prevented  by  any  of  the  Scotch  Judicature  Acts,  or  by  any  of  their  own  previous  de- 
cuioos,  from  pursuing  the  course  which  they  adopted  on  this  occasion.  And  in  expressing 
n»y  ofHnion  upon  this  part  of  the  case,  I  would  borrow  the  words  of  the  Lord  Justice  Clerk  in 
ue  case  last  referred  t^  and  say,  that  "  I  should  think!  it  very  unf<»tunate  if,  under  the  appeal 
to  the  CoQtt,  owing  to  the  terms  or  the  prayer,  it  was  not  in  a  position  to  do  justice  to  the 
parties.'' 

The  iDterlocntor  of  Lord  Handyside  being  thus  removed  out  of  the  way,  tbe  case  is  open  as 
to  tbe  coQstniction  of  the  bequest  upon  the  competition  between  the  parents  and  the  children. 
J^ree,tbat  this  is  a  question  of  intention,  to  be  collected  from  tbe  words  of  the  trust  disposition ; 
but  if  ceitam  words  are  employed,  which  have  obtained  a  known  and  settled  meaning  by  law,  we 
are  not  ai  liberty  to  look  behind  them  in  order  to  discover  some  other  intention  in  the  mind  of 
the  testaior  different  from  their  legal  import.  The  trustees  contend,  that  in  this  case  the 
•Inference  of  language  used  by  the  testator  as  to  the  different  bequests,  plainly  shews  a 
diBeroice  of  intention  in  each  instance ;  that  where  he  has  intended  the  fee  of  the  legacy  to  go 
to  the  legatee,  he  has  said  so  in  express  terms ;  and  that,  therefore,  where  he  has  given  a  legacy 
to  a  parent  in  liferent,  and  to  bis  children  amongst  them  in  fee,  he  must  be  supposed  to  have 
ittended  what  his  words  naturally  express. 

Bat  in  answer  to  this  argument  it  must  be  observed,  that  the  words,  in  which  the  legacies  in 
<P^on  are  given,  have  received  a  settled  construction,  which  cannot  bend  to  a  presumed 
"■seat  intention.  No  authority  has  been  cited  except  TumbulPs  case,  in  which  a  gift '  simply 
l^parent  in  liferent,  and  to  the  children  m  fee,  has  been  held  to  carry  the  fee  to  the  children, 
to  give  it  to  the  parent.  The  appellants  admit,  that  the  rule  of  construction  a^inst 
they  are  contending  has  been  long  settled  as  to  heritable  subjects,  but  they  say,  that  the 
P'i'iapie,  that  the  fee  cannot  be  inptnaentey  upon  which  it  was  founded,  is  not  applicable  to 
^^^■les,  and,  that  there  is  no  authoritative  decision  which  extends  it  to  them.  But  it  has  been 
fncaUy  assiuned,  that  there  is  no  distinction  in  the  ctmstruction  of  gifts  t£  these  different 
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subjects,  and  it  may  be  snfliciait  to  answer  the  objection  by  referring  to  the  languige  of  LORD' 
Campbell  and  Lord  Brougham  in  Mackintosh  v.  Gordon^  4  Bell's  Ap.  1 19,  12a 

The  appellants,  however,  contend,  that  the  rule  is  not  so  rigid  as  not  to  bend  to  the  intentinif' 
and,  that  various  exceptions  to  it  have  been  from  time  to  time  introduced.  Thus  it  has  beeil 
held,  that  any  expressions  which  clearly  and  unequivocally  shew,  that  it  was  the  intention  of  tM 
testator,  that  the  parent  should  be  confined  to  an  interest  for  life  in  the  legacy,  have  been  allowei 
to  prevail.  The  word  "allenarly,"  for  instance,  or  any  word  of  equivalent  meaning,  in  a  gift  ol 
legacy  in  liferent  to  the  parent,  and  to  the  children  in  fee,  has  been  held  sufficient  to  jM-event  the 
fee  vesting  in  the  parent.  Lord  Campbell,  in  Mackintosh  v.  Gordon^  observes,  "  that  he  cannol 
say  that  the  word  '  allenarly '  more  clearly  expresses  the  intention  of  the  settler,  who,  when  he  ghrei 
a  life  interest  to  the  parent,  and  fee  to  the  children,  can  hardly  intend,  that  the  parent  should 
take  the  fee ;  but,"  he  adds,  "  I  consider,  that  we  are  bound  by  the  long  and  uniform  current  rf 
authorities."  It  appears  to  me,  that  these  words  suggest  a  remark  which  is  hostile  to  the  appel- 
lants' argument.  The  deed  in  question  was  evidently  drawn  by  a  person  of  legal  knowledge.  He 
must  have  known,  that  if  it  were  really  the  intention  of  the  truster,  that  in  the  gift  of  the  legaciai 
in  question  the  parents'  interest  should  be  limited  to  their  lives,  one  single  word  would  have 
eflfected  the  object,  and  by  adopting  a  form  of  gift  without  this  restrictive  expression,  he  must  be 
taken  to  have  mtended  to  leave  it  to  its  legal  effect. 

But  the  appellants  rely  ufwn  the  exception  which  has  been  introduced  into  the  rule  in  cases 
where  the  fee  of  the  subject  ts  given  in  trust  to  apply  to  the  objects  of  the  gift,  it  being  held,  dut 
the  trust  fee  satisfies  the  maxim,  that  the  fee  cannot  be  in  pendente^  and  that  the  liferent  nay 
therefore  be  construed  acctxding  to  the  true  meaning  of  the  words.  Cases  of  this  description 
were  cited,  amongst  which  it  is  necessary  only  to  mention  Seton's  case,  M.  4219,  and  Mdns. 
Taylor,  4  W.S.  22.  But  in  order  that  this  construction  should  obtain,  the  trust  must  be  of 
such  a  nature  as  to  render  it  necessary,  that  the  trustees  in  the  execution  of  their  duty,  sbonld 
hold  the  trust  estate,  and  not  merely  have  to  do  some  act  with  respect  to  it,  by  which  th^  at 
once  divest  themselves  of  it,  either  by  paying  it  over  to  the  parties  entitled,  or  by  conveying  it  in 
such  manner  and  form  as  is  expressly  designated  in  the  trust  disposition.  This  was  the  nature 
of  the  trust  in  the  case  of  Huttoris  Trustees,  9  D.  639,  and  in  Robertson  v.  Duke  of  AfMl, 
20  Nov.  1806,  F.C. 

The  appellants,  however,  contend  that  a  trust  was  created  in  this  case  which  would  exclude 
the  operation  of  the  rule ;  and,  if  I  understand  their  argument,  it  was  carried  to  this  extent,  that 
whenever  executws  are  named  the^  are  trustees.  This  is  certunly  true  in  a  sens^  but  the 
question  here  is,  whether  their  trust  is  of  such  a  character  as  to  render  it  necessary,  that  the  fee 
should  be  in  them,  so  as  to  obviate  the  influence  tA  the  rule  of  not  allowing  it  to  be  m  pendente, 
upon  the  construction  of  a  gift  to  the  parent  in  liferent,  and  to  the  children  in  fee.  Now,  all  that 
the  executors  are  required  to  do  is,  to  pay  to  the  parties  who  are  entitled,  at  the  Whitsunday  or 
Martinmas,  that  shall  occtu:  after  the  date  of  twelve  months  of  the  testator's  decease,  so  far  as  they 
shall  have  realized  funds  sufficient  for  the  purpose ;  and  to  pay  into  the  bank,  where  the  legatees 
shall  not  be  ready  to  receive  and  discharge  the  same.  This  latter  direction  appears  to  be  appli- 
cable only  to  such  of  the  legatees  as  were  in  existence  and  immediately  entitled,  but  who,  from 
circumstances,  might  be  unable  to  take  their  legacies  at  the  appointed  time,  and  give  a  receipt 
for  them.  To  argue  that  there  was  a  trust  for  the  children  of  John  Hamilton  and  of  James 
Hamilton  which  required  the  trustees  to  hold  the  fee  of  the  le^cies,  is  to  assume  the  very  p^t 
to  be:  proved,  viz.,  that  the  parents  had  nothii^  more  than  a  liferent,  and  that  the  fee  buonged 
to  the  children. 

:  There  is  nothing,  therefore,  to  prevent  the  ordinary  operation  of  the  words  in  which  the 
gifts  in  question  are  made  to  the  legatees,  and  no  decision  which  favours  the  view  of  the 
appellants  but  that  of  Turnbullt  which  was  so  much  commented  upon  in  the  Court  of  Sessico, 
and  during  the  ar^ment  at  your  Lordships'  bar.  The  majority  at  the  learned  Judges  of  the 
Court  of  Sessitw  did  not  consider  that  case  as  any  authority— an  opinion  which  the  nieagre 
report  we  have  of  it  may  perhaps  justify.  But  Lord  Benholme  s^d,  "  Had  this  been  an  heritable 
subject  and  not  a  mere  money  provision,  I  should  have  had  no  doubt  upon  the  question*  My 
doubt  is  applicable  only  to  money  provisions  or  legacies.  And  with  reference  to  this  legac)',  1 
confess  I  have  felt  extreme  difficulty  in  this  part  of  the  case  arising  exclusively  from  this  case  « 
TumbulV  Probably,  the  explanation  of  this  decision  is  that  which  is  given  by  Lord  Covfan, 
who,  in  observing  upm  TumbulPs  case,  says,  "  Besides  the  peculiarity  of  the  circumstances 
attending  the  competition,  there  is  this  further  circumstance,  that  the  subject  of  the  destinatiofl 
was  a  money  provision,  which  is  the  view  taken  of  it  in  the  subsequent  case  of  Porterfield,  ano 
in  the  case  of  Williamson  v.  Cochran,  tn  1827.  It  was  not  then  so  firmly  fixed,  that  the  '^^^ 
construction  applied  to  movables  as  well  as  to  land,  as  it  came  afterwards  to  be."  If  TnrnbulFi 
case  was  founded  upon  this  distinction,  the  ground  of  it  has  been  long  ago  removed ;  and  rf 
proceeded  upon  the  construction  of  the  words  of  the  gift,  it  is  oppos^  to  numerous  decision' 
both  before  and  after  it  was  pronounced.  I  may  be  disposed  to  acquiesce  in  the  remarks  made 
by  the  Lord  Justice  Clerk  in  the  case  of  Ramsay  v.  Beveridge,  16  D.  769,  "  that  the  decisi«a 
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pncttded  cr^inally  upon  a  feudal  subtlety  as  to  the  fee  of  heritage  not  being  in^endetUt;  that 
tbe  Dotioas  t^n  adopted,  and  unfortunately  applied  at  last  to  money  provisions,  were  directly 
adTCTic  ociginally  to  the  presumed  intention  and  object  of  tbe  settlements,  tbe  plan  of  which  was 
thereby  dmated,  and,  that  rules  of  construction  were  introduced  which  have  been  tbe  subject  of 
much  ngret  among  lawyers."   But  I  feel  bound,  by  tbe  lon^  and  almost  unbroken  current  of 

I  antborities,  to  agree  with  the  interlocutors  of  the  Second  Division  of  the  Court,  which  I  therefore 

:   think  c^t  to  be  affirmed. 

LoKD  Cranworth. — I  ought  to  say,  that  I  am  desired  by  my  noble  and  learned  friend,  Lord 
KuiGSDOWN,  to  state  that  be  is  unaUe  to  attend  here  this  nunning,  but  that  he  entirely  concurs 
n  dieiesilt  at  which  we  have  arrived. 
Tbe  Urd  Advocate  aslced  what  was  to  be  done  as  to  the  coats. 

LoiD  Chancellor. — ^The  House  has  considered  the  question  of  costs,  and  is  of  opinion,  that 
tbe  a|ipeRls  should  be  simply  dismissed  and  nothing  further  said  aboitt  costs. 

InterlocHtors  affirmed. 

Mesn  Deans  and  Stein,  Messrs.  Loch  and  M'Laurin.  and  Messrs.  Maitland  and  Graham, 
Solidnrs,  London. — Messrs.  Patrick,  M'Ewen,  and  Garment,  W.S.,  A.  and  A.  Campbell,  W.S., 
and  Roben  Landale,  S.S.C,  Agents,  Edinburgh. 


JULY  as,  i86a. 

JOHX  CuLLEN,  W.S.  Appellant,  v.  Thomas  Thomson,  W.S.,  and  Others  (Trus- 
tees (tf  the  late  John  Thomson),  and  Charles  James  Kekr,  Respondents. 

Company — Bank — Relevancy— Fraudulent  Reports — Fraud  by  Manager  and  Secretary— v4fi 
JdtM  was  raised  against  the  manager  and  secretary  of  a  bank,  for  damages  alleged  to  have  been 
•KAsionat  to  a  party  by  his  purchase  of  shares  of  the  bank,  through  sales  brought  about,  as 
emred,  by  j^alse  statements  contained  in  reports  of  the  directors^  which  they  knew  to  be  false. 

Heid  (reversing  judgment),  That  the  allegations  were  relevant,  for^  the  defenders  and  mrectors 
^  alike  servants  of  the  Company,  their  conspiring  to  deceive  the  Joint  master  was  acHonable, 
ifms  and  damage  ensued. 

IV^ipellant  CuUen  raised  an  action  against  Sir  W.  Johnston,  a  director  of  the  Edinburgh 
nd  Qasgow  bank,  and  Mr.  Kerr  and  Thomson,  tbe  secretary  and  manager,  conjunctly  and 
*mally,  to  recover  back  the  |x-ice  of  shares  which  he  had  bought,  relying  on  then:  false  and 
faviokiit  lepcvts  and  reinesentations. 

The  condMcendence  contained  the  following  allegations  : 

"CosD.  33.  Many  of  the  parties  who  bad  been  thus  permitted  to  overdraw  their  accounts 
'cre,  at  the  date  of  said  report,  in  bankrupt  circumstances,  and  others  in  bad  or  doubtful  credit 
nd  moit  of  whom  ultimately  became  bankrupt.  That  they  were  in  bankrupt  circumstances  at 
ttie  time,  or  in  bad  and  doulMful  credit,  was  a  fact  well  known  to  the  defenders.  Sir  William 
jobutoaaod  Mr.  Kerr  and  the  late  Mr.  Thomson  ;  but  notwithstanding  of  this  knowledge  upon 
pan,  they,  along  with  tbe  other  directors,  issued  a  report  to  the  shareholders  in  February 
ICS'S  <cad  at  a  general  meeting  where  Sir  William  Johnston  acted  as  chairman,  in  which  these 
nets  were  wilfully  and  fraudulently  concealed  from  the  partners  of  tbe  company, — in  which  tbe 
^^>|jcue  of  the  affairs  of  the  company  was  misrepresented,  with  tbe  iotendon  and  purpose  of 
deoctviiig  tbe  pursuer  and  others, — and  by  which  the  pursuer  and  others  were,  as  the  defenders 
P^ndvkntly  intended  that  .they  should  be,  induced  to  believe,  that  the  affairs  of  the  bank  were 
■  a  flourishing  condition,  when  they  were  the  reverse. 

CoKD.  34.  The  general  meeting  for  the  year  1850,  took  place  in  the  month  of  February. 
To  that  meeting  a  report  required,  in  terms  of  tbe  contract,  to  be  submitted  of  the  true  position 
bank.  The  defenders.  Sir  William  Johnston,  and  Mr.  Kerr,  and  the  late  Mr.  Thomson, 
WW,  and  had  qiedal  erounds  for  knowing  the  position  of  the  bank  at  that  time,  in  consequence 
iovestigaticais  <v  the  foresaid  committee.   These  parties,  along  with  the  other  directors 
office,  did  prepare  and  present  to  two  general  meetings  in  February  1 850^  (one  held  at 
and  the  other  at  EdiniMirgh,)  a  report,  in  which  they  stated,  inter  alioy  two  things,  j&v/, 
uit  dnriiig  'the  ytax  the  bank  has  done  a  large  and  ste^ily  increasing  business,  and  the 

'^previoos  reports  23  D.  574:  33  Sc.  Jur.  162.      S.  C.  4  Macq.  Ap.  424:  35  Sc. 
720L 
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dire:tors  have  much  pleasure  in  declaring  the  annual  dividend  of  six  per  cent  free  of  incoB 
tax.'  Second,  that  *  the  losses  during  the  two  years  immediately  preceding  the  last  have  ber 
more  than  were  anticipated  at  the  time  by  the  directors,  and  they  have  accordingly  written  i 
the  sura  of  j^n,457  6j.  from  the  reserved  surplus  fund.'  This  report  was  meant  by  t 
defenders  (inclqding  Thomson)  to  convey,  and  did  convey,  to  the  shareholders  the  idea,  tbatt 
amount  of  bad  debts  incurred  by  the  bank  during  the  preceding  two  years  was  the  precise  sa 
of  ^11,457  6r.  4rf.  At  the  time  when  this  report  was  made,  the  following  facts  were  knowa 
the  defenders,  Johnston,  and  Kerr,  and  the  late  Mr.  Thomson  : — That  in  the  month  of  Mv 
preceding  there  had  been  overdrawn  by  customers,  without  security,  a  total  sum  of  ^737 ,001 
id. ;  that  of  this  sum  no  less  than  ^466465  12s.  had  been  received  by  nine  persons  or  fim 
none  of  whom  could  meet  their  obligations  to  the  bank.  One  of  these  persons,  Mr.  RdK 
Allan,  owed  the  bank,  in  Nfarch  1849^  /i84,778  13J.  and  he  was  sequestrated  in  Septrail 
1849,  four  months  before  the  meetings  in  February  1850.  Another  firm,  Arbuthnot  and  And( 
son,  had  overdrawn  their  account,  to  the  amount  of  ;6'°5)32>  And  before  the  nwed 

in  1850,  they  had  become  insolvent,  and  had  executed  a  deed  in  favour  of  the  bank,  conveii 
their  whole  property.  Before  the  report  was  made  the  bank  had  actually  ranked  on  Ala 
estate  for  about  ;£i5o,ooi^  after  valuing  all  their  securities.  In  said  report  it  was  also  stated,S 
there  was  a  reserve  fund,  after  deducting  bad  debts,  to  the  amount  of  ;£io6,i40  iij.  9*/.  Tbi 
was  no  such  reserve  fund  at  all,  and  even  according  to  the  balance  sheet  prepared  by  JofacsQ 
Kerr,  and  the  late  Mr.  Thomson,  and  the  other  directors,  the  reserve  fund  was  only  ^^82,266  ft 
6d.,  while  they  fraudulently  stated  it  to  be  ;£io6,i4o  1  i.r.  <jd, 

"In  said  balance  sheet  submitted  to  the  partners  in  February  1850^  the  'cash  accoml 
stand  as 

A  good  asset,  £H$,9^9     4  4 

BiUs  discounted  do.  54.067    13  2 

Protested  bills  do.  17,888     9  o 


in  which  'good  assets'  were  included  ^£737 ,001  7^.  id.  already  overdrawn  in  March 
ceding  by  parties  who  had  only  been  allowed  credit  for  ^£88,729,  and  of  which  'good  asMi 
;£466,465  lis.  had  been  received,  up  to  March  1849,  by  nine  parties,  as  before  explained.  T 
whole  sum  that  was  obtained  from  Allan's  estate  under  the  ranking  was  only  j£888,  and  the  tal 
loss  ultimately  sustained  on  this  one  account  was  ;^224,848  4J-.  6k/.  The  total  loss  sustained4 
the  account  of  Arbuthnot  and  Anderson  was  £6^,020  i6s.  6d.  The  total  loss  written  I 
eventually  as  incurred  through  said  nine  parties  was  ^433,767  8j.  yi. 

"  COND.  36.  At  the  balance  of  the  company's  books  reported  to  the  shareholders  at  M 
meeting  in  February  1850,  the  directors  held  for  behoof  of  the  company  29,927  shares  of  d 
company's  stock,  which  they  had  purchased  at  the  price  of  ^190,929  8j.  2d.,  .^10,385  when 
were  bought  by  the  defender.  Sir  William  Johnston,  unknown  to  the  shareholders,  and  wtt 
sum,  notwithstanding  the  above  state  of  affairs,  the  defenders.  Sir  William  Johnston,  the  late  11 
Thomson,  and  Mr.  Kerr,  and  other  directors,  included  in  the  balance  sheet  then  submitted  s| 
good  asset,  at  the  price  which  they  had  cost :  Further,  during  the  currency  of  that  yS 
although  they  knew  that  the  bank  had  sustained  great  losses,  and  that  the  greater  part  of  1 
capital  had  been  advanced  to  men  in  bankrupt  circumstances,  they  took  these  accounts  as  gi| 
assets,  and  they  had,  in  order  to  create  and  support  a  fictitious  value  for  the  stock  in  the  sni 
market,  fraudulently  purchased  on  account  of  the  bank  8555  additional  shares,  for  which  tit 
paid  out  of  the  company's  funds  ^47,079  lar  6*/.,  being  an  average  price  of      loj.  per  shaiB 

The  directors'  report  of  October  1850,  after  referring  to  some  losses,  contained  the  foUofll 
passage  :  "  It  is  satisfactory  to  the  committee  to  find — and  Mr.  Thomson,  the  managtfl 
Edinburgh,  and  Mr.  Hunter,  the  manager  at  Glasgow,  fully  concur  with  them  in  the  opiniolj 
that  there  still  remain  ample  funds,  even  after  deducting  the  ascertained  bad  debts,  and  notvii 
standing  the  temporary  inconvenience  arising  from  the  unproductive  accounts  just  referred  i 
for  continuing  in  an  efficient  manner  the  business  of  the  bank  as  heretofore." 

With  reference  to  this  passage,  the  pursuer  averred  in  Cond.  42  (the  words  in  italics  havii 
been  introduced  on  adjustment)— 

**  When  the  defenders  and  other  directors  and  the  late  Mr.  Thomson  reported  to  the  shar 
holders  as  above,  they  were  perfectly  aware,  that,  in  reality,  the  company  at  that  date  stood  di 
solved  under  the  contract  by  the  loss  of  £iy^QOo  or  thereby,  beyond  the  amount  required  und 
the  contract  to  effect  that  dissolution ;  and  that  they  had  not  truly  deducted  the  ascertained  ht 
debts.  The  statement  in  the  report  was  falser  to  the  knowledge  of  the  defendo-s,  {mcbiS 
the  late  Mr.  Thomson^  and  it  was  put  forth  by  them  purposSy  to  mislead  and  deceive  d 
shareholders,  including  the  pursuer." 

•  On  revising  and'adjusting  his  condescendence,  the  pursuer  introduced  additional  statements 
he  effect,  that  the  fraudulent  reports  above  referred  to  were  prepared  and  concurred  in  by  t1 
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mnagers ;  that,  by  the  contract,  the  duty  of  doing  so  was  laid  upon  them  as  well  as  upon  the 
directori,  and  that  the  panners  were  entitled  to  rely  upon  these  reports  as  being  their  statement 
as  wdl  as  that  of  the  directors ;  that  they  fraudulently  assisted  and  connived  with  the  directors 
Id  insmiDg  false  statements  into  these  reports,  and  in  withholding  and  concealing  from  the 
dureholders  the  true  state  of  the  bank's  affairs ;  that  by  verbal  assurances  made  by  the  late 
Mr.  Thomson  and  the  defender,  Kerr,  to  the  pursuer,  he  was  induced  to  purchase  and  retain  his 
ihaaes;  and  that  Kerr  had.  inserted  one  of  the  directors'  reports  in  the  Scotsman  newspaper. 

The  defienders,  denying  that  they  had  been  guilty  of  any  fraudulent  misrepresentations  or 
concealment;  [deaded,  inter  alia,  that  the  pursuer  had  set  forth  no  relevant  statements  to  infer 
liability^,  and,  that,  in  the  question  of  relevancy,  he  was  not  entitled  to  found  upon  any  grounds 
traction  introduced  for  the  first  time  upon  revisal  or  adjustment. 

Hk  Court  of  Session  h^d,  that  the  allegations  were  not  relevant  against  the  manager  and 
Mcretary,  but  allowed  an  issue  for  trial  as  to  fraudulent  representations  by  the  directors. 

Tbe;tomvr<iy>^/i/f</,  maintaining  in  his  case,  that  the  Judgment  (rf  the  Court  of  Session  should 
Iw  mersed,  for  the  following  reasons : — i-  Because  Thomson  and  Kerr,  the  manager  and 
MJKtary  of  the  bank,  were  themselves  guilty  of  the  folsehood  and  fraud  by  which  the  appellant 
TO  deceived  and  injured.  It  constituted  no  defence  against  the  action  that  they  were  the 
secrants  of  the  directors,  and  that  the  reports  were  presented  in  name  of  the  directors.  Even 
soppt^g  that  they  were  servants  of  the  directors,  their  duty  as  such  did  not  oblige  them  to 
cama^  a  fraud  ;  and  it  was  no  justification,  that  their  alleged  masters  ordered  them  to  do  sa 
3.  Becuse  Thomson  and  Kerr  not  merely  prepared  or  concurred  in  the  preparation  of  the  false 
and  fraudulent  reports  presented  to  the  shareholders,  but  personally  made  statements  which  were 
falie  and  fraudulent  by  which  the  appellant  was  deceived  and  injured.  Smith's  Leading  Cases, 
roL  i.  ji  142,  4.  Ed.  ;  Crasshay  v.  Tnompson,  per  Cresswell,  j.,  4  M.  &  Gr.  387. 

Tkmsm  s  trustees,  in  their  case,  supported  the  judgment  on  the  .following  grounds: — i.  The 
facts  a;  averred  were  irrelevant  and  insufficient  to  entitle  the  appellant  to  judgment  under  any  of 
tbc  cmdosions  of  the  summons.  2.  The  appellant  was  not  entitled  to  found  on  grounds  of 
aaioa  introduced  into  the  record  on  revisal  or  adjustment,  and  not  covered  by  the  summons  and 
oiviDal  coodescendence.  3.  The  representations  on  which  the  appellant  alleged,  that  he  acted 
aad  idied  in  purchasing  or  in  retaining  the  shares,  were  not  relerantly  alleged  to  have  been  the 
repRsentatians  of  tlw  late  Mr.  Thomson,  4.  Any  alleged  concealment  of  the  afllairs  of  the 
hok  was  not  in  itself  a  relevant  ground  of  action ;  and,  besides,  the  late  Mr.  Thomson  was  not 
nderaaobG^iion  to  make  any  communication  to  the  appellant  or  the  other  shareholders  in 
Rgud  to  these  affairs.  He  was,  by  the  contract  of  copartnery,  and  by  the  duty  of  his  office, 
nradio  strict  secrecy.  5.  The  appellant  had  not  relevantly  allied,  that  any  damage  had  been 
nsoined  by  him  in  consequence  of  retaining  the  shares. 

A'ffT, in  his  case,  supported  the  judgment  on  the  following  grounds: — i.  The  appellant's 
action  being  laid  on  fraudulent  misrepresentation  and  concealment,  by  which  he  alleged  he  was 
decm'cd,  bis  case  against  the  respondent  was  not  relevant,  as  he  bad  not  set  forth,  in  unam- 
bjgnoQs  averments,  that  the  misrepresentation  and  concealment  complained  of  were  practised  by 
Ac  respmdent.  2.  The  reports  and  abstracts  of  the  affairs  of  the  company,  founded  on  by  the 
ippdlant  as  the  means  by  which  the  alleged  fraudulent  misrepresentation  and  concealment  were 
inctised,  being,  in  fact,  by  the  constitution  of  the  company,  and  according  to  the  appellant's 
own  afertnents,  the  reports  and  abstracts  which  were  presented  to  the  shareholders  by  the 
diRctors  abn^  and  the  respondent  not  having  been  a  director,  the  misrepresentations  and  con- 
Calnent  libelled  were  not  the  misreiH«sentation  and  concealment  of  the  respondent  3.  Neither 
awwance  in  the  preparation  nor  approval  of  reports  and  abstracts,  when  prepared,  rendered  the 
sottnmts  in  these  documents  representations  by  other  parties  than  the  directors,  who  were  the 
■ol^hodyncogniKd  the  constitution  of  the  company  as  the  authors  of  these  documents,  and 
tbeooly  parties  who  were  known  to  and  trusted  by  the  public,  and  particularly  by  the  appellant 
*s  such.  4.  The  appellant  did  not  allege,  that  the  reports  and  abstracts  were  published  oy  the 
respondeat,  or  that  he  received  any  of  the  statraients  m  these  documents  on  which  he  founds,  as 
representations  of  the  respondent.  5.  Misrepresentation  and  concealment  being  the  sole  grounds 
of  the  acdoQ,  statements  of  alleged  mismanagement  of  the  affairs  of  the  bank,  of  which  in  great 
■wasore  hb  record  was  made  up,  were  not  ireievant  in  the  case.  6.  The  grounds  of  action  not 
^nng  supported  by  consistent  and  unambiguous  statements,  that  the  fraudulent  misrepresentation 
>Bd  concealment,  by  which  the  appellant  alleged  he  was  induced  to  purchase  and  retain  the 
*^cs  vere  fraudulent  misrepresentation  and  concealment  of  the  respondent,  his  case  as  laid 
^itts  the  respondent  was  irrelevant,  and  the  respondent  was  rightly  assoilzied.  7.  The  aver- 
■•■Hof  the  appellant  in  support  of  the  grounds  of  action  libelled,  were  not  only  inconsistent 
*iA  the  provisions  of  the  contract  of  copartnery,  which  he  had  made  a  part  of  his  case,  but 
*ViiK»Dsistent  and  conflicting  with  one  another;  and  he  had  not  set  forth,  with  reasonable 
ywaog  and  clearness  of  statement,  that  the  alleged  fraudulent  misrepresentations  of  which  he 
oqibined,  were  misrepresentations  of  the  respondent  or  were  received  and  relied  on  by  the 
ippeOaatashis. 
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SirF.  Kelly  Q>C.,  and  AmUrsm  Q.C.,  for  appellants. — The  interlocutors  of  the  Court  beto 
were  erroneous,  for  they  proceeded  on  the  assumption,  that  there  could  be  no  relevant  allegatki 
of  a  cause  of  action  against  a  manager  or  secretary  of  a  bank  on  the  ground  of  deceit,  for  tb: 
reason,  that  they  were  servants  of  the  directors^  and  did  not,  in  fact,  sign  the  reports  presentc 
to  the  shareholders,  and  so  hold  themselves  out  as  personally  responsible  for  the  corrcctoe 
of  those  reports. 

[Lord  Wensleydale. — The  Lord  Ordinary  seems  to  hold,  that  there  must  have  been  son 
personal  warranty,  on  the  part  of  Thomson  and  Kerr,  in  order  to  make  them  responsible.] 

No  doubt,  but  that  is  a  mistake.  There  is  no  necessity  whatever  for  the  manager  an 
secretary  to  sign  the  report,  or  openly  avow  the  part  they  took  in  it ;  it  is  enough,  that  thi 
supplied  the  material  allegations,  knowing  that  these  were  false  and  were  to  be  osed  by  tl 
directors  for  pwposes  of  deceit.  It  is  no  justification  of  a  deceitful  representation,  tiiat  die  par 
making  it  was  a  servant,  and  was  acting  under  the  instructions  or  orders  of  his  master,  and  fi 
the  obvious  reason,  that  the  contract  between  master  and  servant  does  not,  in  any  way,  authorii 
or  justify  the  doing  of  a  wrong  to  a  third  party  even  at  the  command  of  the  master.  If 
servant,  m  such  circumstances,  concur  with  his  master,  both  are  jointly  liable  for  the  wrong. 

{Lord  Chancellor. — Assuming,  that  there  are  sufficient  allegations  to  make  the  responden 
lable  if  they  were  not  servants,  what  authority  is  there,  that  they  are  liable  qua  servants?] 

There  is  no  very  direct  authority  except  the  general  principle ;  it  rather  lies  on  the  other  si( 
to  shew  there  is  authority  the  other  way.  In  the  prosecution  of  the  British  Bank  director 
Cameron,  the  manager,  was  included,  and  it  was  never  su^ested,  that  he  was  not  liable  becau 
he  was  a  manager  only,  and  not  a  director.  (See  R.  v.  Esdaile  and  Cameron^  i  F.  &  F.  213.) 
[Lord  Chancellor. — It  may  be  said  there,  that  it  was  a  criminal  ^secution  for  c<»ispir«:; 
m  which,  of  course,  all  who  tcwk  part  would  be  indictable,  bat  here  it  is  the  civil  liability  onl 
that  is  in  question.] 

If  there  is  criminal  responsibility,  it  would  follow,  that  there  would  be  also  civil  resjionsibilit] 
The  fact  of  the  servant  directly  aiding  in  an  act  which  is  injurious  to  a  third  part]^,  and  knovin 
and  intending  such  injury,  makes  him  liable.  It  is  quite  immaterial  that  he  did  not  sign  tb 
fraudulent  report  with  bis  own  name.  He  knew  the  maMrials  were  to  be  used  for  fraud ;  » 
therefore,  though  the  report  was  not  s^ed  by  the  manager  and  secretary,  it  was  in  reality  tl 
report  of  them  as  well  as  of  the  directors.  The  mere  fact  of  a  party  being  a  servant  does  » 
the  less  prevent  him  from  being  liable  to  a  third  party — Story  on  Agency,  §  309;  Lme  v.  CottOi 
12  Mod.  488 ;  Sands  v.  CAiid,  3  Lev.  352;  Perkins  v.  Smith,  Say.  40;  Michael  v.  AUstree, 
Lev.  172  J  Stephens  v.  Ellwell,  4  M.  &  S.  259;  Cranch  v.  White,  i  Bing.  N.C.  414  \  Powell 
Hoyland,  6  Exch.  67;  Evans  v.  Edmunds,  13  C.B.  777 ;  Them  v.  Bigland,  8  Exch.  725 ;  Post 
V.  Charles,  6  Bing.  396 ;  Corbet  v.  Brown,  8  Bing.  33 ;  Stair,  i.  9,  5  ;  Ersk.  iii.  i,  12 ;  Bell's  Pri 
§  2031  ;  Linwood  v.  Hathome,  14th  May  1817,  F.C.  Here  all  the  elements  of  a  cause  of  acti( 
exist.  There  is  the  fraudulent  knowledge—  the  intention  to  deceive — the  actual  deceit — and  ti 
injury  suffered.  Whoever  combines  these  elements  in  his  conduct  is  liable  to  the  party  wronge 
[Lord  Chancellor.— It  might  be  said  the  servant  acted  merely  ministerially  in  doing  what  1 
did ;  as  for  example,  if  I  order  my  clerk  to  write  down  a  letter  to  my  dictation  which  is  fali 
and  he  knows  it  to  be  false,  and  I  afterwards  sign  it  with  my  own  name,  and  put  it  into  the  po 
office,  and  a  third  party  who  receives  it  is  deceived,  is  the  cwrk  Uable  for  any  damage  caused  1 
such  false  letter  ?] 

Yes ;  the  clerk  would  be  liable,  because  ex  hypothesi  he  knew  the  AUsehood,  and  that  itwu 
be  used  to  deceive  a  third  party.  It  might  be  otherwise,  if  he  did  not  know  the  folsehood  or 
use  it  was  to  be  put  to.  Thus,  for  example,  where  Farina,  the  maker  of  Eau  de  Cologne,  fou 
a  printer  in  this  country  had  printed  a  number  of  labels  bearing  his  name  for  the  purpose 
being  put  upon  bottles  containing  some  spurious  imitation  of  his  Eau  de  Cologne,  and  the  fffint 
had  known  these  labels  were  printed  for  a  person  who  was  not  the  real  Farina,  the  printer  w 
held  liable  in  an  actitm  fw  the  wrong — Farina  v.  Silverlock  at  Nisi  Prius.  (See  Farina  v.  Silv^ 
lock,  6  De  G.  M.  &  G.  214.)  The  averments  in  the  cmdescendence  in  this  case,  though  no  dou 
redundant,  contain  enongh  of  issuable  matter  for  a  jury;  and,  therefore,  the  interlocutor oug 
to  be  reversed. 

Ijiid  Advocate  (Moncreiff),  Solicitor  General  (Palmer),  Rolt  Q.C.,  and  Neish,  for  t 
respondents. — This  record  contains  no  proper  allegations  of  liability.  The  reports  were  not  t 
reports  of  the  manager  and  secretary,  but  were  openly  avowed  and  adopted  by  the  directors 
those  of  the  directors  alone.  In  Cameron^s  case,  the  information  was  for  conspiracy,  but  here 
is  a  civil  liability  founded  on  the  mere  conduct  of  a  servant  in  his  ministerial  capacity.  No  « 
ever  went  the  length  of  the  doctrine  now  contended  for  by  the  appellants.  The  authorities  shi 
a  contrary  doctrine— RoUe's  Abrid.  35 ;  i  Com.  Dig.  354,  "  Action  on  Case  for  Deceit,  B.*  " 
allegations  in  the  condescendence  are  loose  and  insumcient,  but  even  assuming  they  are  su0icie> 
they  only  shew,  that  the  respondents  prepared  parts  of  the  reports,  but  not  that  they  present' 
them  to  the  world,  or  avowed  them.  Even  assuming  they  were  criminally  responsible  1 
conspiracy,  it  does  not  follow  that  they  are  civilly  liable. 
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[Lord  Wemsleydale.  —Would  it  not  follow,  that  they  would  be  liable  to  an  action,  if  there  vas 
acoDspincy  proved,  and  a  daxaage  resulting  therefrom  to  a  third  party?] 

That  may  be  so  in  certain  drcumstances,  but  here  no  case  or  conspiracy  is  set  out  in  the 
record. 

[Lord  Chancellor.— In  the  case  of  indictment  for  a  conspiracy,  no  damage  to  third  parties 
need  be  proved.  '  In  a  civil  action,  the  damage  must  be  proved.  Here  the  act  done  was  the 
pRjCDdng  of  a  report  to  the  public,  but  it  may  be  said  the  presenting  of  it  was  the  act  of  the 
diiecior&.| 

[Lord  W  eksleydale. — Still  the  servants  knew  of  the  fraud  in  the  report,  and  concurred  in  it. 
Tbey  istended  the  fraud  to  go  forth  and  injure  the  public.  Why  should  the  servants  not  be 
iiabje  f v  that  ?] 

There  is  no  evidence,  that  the  parties  injured  knew  or  could  know  of  any  particular  knowledge 
or  privity  on  the  part  of  the  servants  of  the  directors  as  to  these  reports.  All  that  appeared  to 
the  pobUc  was  a  report  signed  by  the  directors  alone,  and  no  others  can  be  made  liable  for  the 

Amdtrson  replied. 

Cur.  adv.  vult. 

Lord  Chancellor  Westburv. — My  Lords,  the  action  in  which  the  present  appeal  has  been 
ffcsauied  was  brought  against  one  of  the  directors  and  two  of  the  omcers,  viz.  the  manager 
ud  asast^t  manager  of  a  joint  stock  banking  company.  It  is  founded  on  false  and  fraudulent 
lepRsentatkms  contained  in  reports  presented  by  the  directors  of  the  cconpany  to  its  shardioldtfs^ 
wu  which  reports  were  afterwards  published  to  the  world. 

The  summons  and  relaKve  condescendence  have  been  decided  to  be  relevant  and  sufficient 
against  Sir  William  Johnston— that  is,  they  have  been  held  to  contain  a  sufficient  cause  of  action 
^inst  the  directOT^  but  to  be  insufficient  and  irrelevant  against  the  manager  and  assistant 
nanj^ger. 

This  decision  appears  to  rest  upon  two  grounds — wie,  (in  which  the  Judges  of  the  Court  of 
Session  generally  seem  to  concur,)  that  the  manager  and  official  manager  were  the  servants  (A 
the  directors,  and  must  be  treated  as  having  acted  under  their  direction  and  control ;  the  other, 
that  the  reports,  that  is^  the  fraudulent  representaticms,  were  made  b^  the  directors  alone,  to 
libam  exclusively  credit  must  be  t^en  to  have  been  given  by  the  public,  who  were  ignmant  of 
any  a^  done  by  the  managers,  and  could  not  therefore  have  relied  on  their  authority.  Both 
dKse  posttuns  appear  to  me  not  to  be  well  founded  either  in  fact  or  in  law.  It  is,  as  I  submit  to 
yoor  Lonlsliips,  an  error  in  point  of  foct  to  say,  that,  in  this  case,  the  directors  and  the  managers 
sutod  in  the  relative  position  of  master  and  servant.  The  directors  and  managers  are  officers, 
ml  all  in  a  legal  sense  are  servants  of  the  company,  that  is,  of  the  shareholders,  but  their 
respective  positions  and  duties  are  clearly  defined  by  the  contract  of  partnership.  It  is  true, 
that  the  business  is  to  be  carried  on  under  the  superintendence  and  control  of  the  directors, 
but  it  is  obvious,  that  in  a  joint  stock  banking  company,  the  officers  on  whose  judgment,  skill, 
ioieghty,  and  exertions  the  success  of  the  undertaking  would  mainly  depend,  must  be  the 
laan^ers.  The  condition  of  the  affairs  of  the  bank  must,  if  the  conduct  of  it  be  just  and 
honest,  appear  from  the  books  kept  by  the  managers,  and  the  reports  of  the  directors  would, 
primd  fade^  be  accepted  by  all  persons  acquainted  with  the  subject  as  the  results  of  the  accounts 
and  statements  of  the  managers. 

A^ain,  the  managers  of  a  joint  stuck  bank  are  well  known  public  officers,  whose  due  selection 
ts  more  important  than  that  of  the  directors  themselves,  for  it  may  be  taken  as  a  fact,  of  which 
we  cannot  be  judicially  ignorant,  that  the  credit  of  a  banking  establishment  depends,  in  no 
iocoost  lerable  degree,  on  the  opinion  entertained  of  the  knowle^e,  ability,  and  character  of  the 
manager. 

I  lanmtt,  therefore,  agree  with  the  conclusion  either  that,  on  this  contract  or  deed  of  settlement, 
the  managers  are  the  mere  servants  of  the  directors,  or  that  the  reports  must  be  taken  to  have 
been  accepted  by  the  shareholders  and  the  public  without  any  reference  ta  the  managers,  and 
solely  on  the  ^th  and  credit  given  to  the  directors  alone.    On  the  contrary,  I  think  it  is  clear, 
froai  the  constitution  and  the  prescribed  mode  of  transacting  its  business,  that  the  shareholders 
vonld  have  a  right  to  regard  the  general  reports,  though  in  form  the  reports  of  the  directors,  as 
fa™t4fi*  OD  the  statements  and  accounts  of  the  managers,  and  that  the  public  would  look  on  them 
in  the  same  light.    But  let  us  assume,  that  the  managers  are  properly  to  be  regarded  as  the 
lemitts  of  the  directors.    Can  it  be  maintained,  as  a  proposition  of  law,  that  a  servant,  who 
kaovingly  joins  with  and  assists  his  master  in  the  commission  of  a  fraud,  is  not  civilly  responsible 
iocihe  consequeiKes  ?   All  persons  directly  concerned  in  the  commission  of  a  fraud  are  to  be 
treated  as  i^ncipals.  No  party  can  be  permitted  to  excuse  himself  on  the  ground,  that  he  acted 
ai  the  agent  or  as  the  servant  of  another,  and  the  reason  is  plain,  for  the  contract  of  agency  or 
of  Mrvice  cannot  impose  any  obligation  on  the  agent  or  servant  to  commit  or  assist  in  the 
oonimitting  of  a  fraud. 
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Assuming,  therefore,  that  a  clear  case  of  complicity  in  a  fraud  is  alleged  by  this  jdeadi 
against  the  manager  and  assistant  manager  of  the  bank,  I  am  of  opinion,  that  the  fact,  if  it 
one,  of  their  being  the  servants  of  the  directors,  and  having  been  parties  to  the  fraud  under  tti 
orders  would  be  no  answer  or  defence  to  an  action  for  damages  occasioned  by  the  fraud.  Neitl 
morally  nor  legally  would  it  be  a  justification. 

The  other  question  of  law  remains,  namely,  whether  the  remedy  for  false  and  fraudul 
representations  made  to  the  public  is  limited  to  the  persons  who  have  avowedly  made  th 
representations,  or  whether  persons  who  have  joined  in  preparing  and  manufacturing  such  h 
representations,  are  liable  to  the  parties  injurra,  although  their  names  did  not  appear,  and  v 
unknown  to  such  parties.  Upon  principle,  I  think  it  right,  that  in  cases  of  fraud,  the  remt 
should  be  co-extensive  with  the  injury,  and  that  a  ri^t  of  action  shoukl  be  given  to  the  pa 
injured  by  the  fraud  against  all  persons  who  joined  in  committing  it,  although  the  concurrence 
some  of  those  persons  might  be  unknown  to  the  party  injured  at  the  time  of  the  injury.  A 
such  I  consider,  upon  the  decided  cases,  to  be  the  actual  rule  of  law. 

It  remains  to  mquire  whether  the  condescendence  contains  issuable  matter  against  t 
respondents.  Upon  tliis  I  think  no  doubt  could  have  been  entertained  but  for  the  loose,  ramblr 
and  irrelevant  statements  in  this  condescendence,  by  which  the  relevant  nutter  is  overlaid  a 
almost  bidden.  I  would  particularly  refer  to  the  averments  contained  in  the  articles  of  I 
condescendence  from  32  to  38,  both  inclusive.  These  articles  contain  averments  which, 
proved  in  fact,  would,  in  my  opinion,  involve  as  a  consequence  the  legal  liability  of  Messrs.  K 
and  Thomson.  Having  regard  to  the  future  [proceedings  in  the  cause,  I  abstain  from  dwell 
more  in  detail  upon  the  particular  issuable  matter  contained  in  the  allegations.  Upon  thewhc 
I  must  advise  your  Lordships  to  reverse  the  interlocutor  complained  of,  and  to  declare,  that  thi 
is  issuable  matter  in  the  record,  as  against  the  present  respondents,  and  with  that  declaratioii, 
remit  the  case  to  the  Court  of  Session. 

Lord  Wenslevdale. — My  Lords,  this  case  is  of  very  considerable  importance,  as  It  rdt 
to  the  liability  of  a  class  of  persons  connected  with  joint  stock  companies,  who  have  bithe 
not  been  made  responsible  for  false  statements  made  by  the  directors  of  such  companies.  T 

3uestion  is,  whether  there  is  set  forth,  with  sufficient  fulness  and  precisirai,  a  cause  of  action 
le  part  of  the  appellant  against  the  defenders,  Thomson  and  Kerr,  officers  of  a  joint  sto 
company,  both  or  either,  which  may  be  put  into  course  of  trial.  After  much  considoatioa 
must  advise  your  Lordships  that  there  is. 

I  may  make  tbe  preliminary  remark,  that  it  is  in  my  opinion  unnecessary  to  consider  a  pci 
which  was  made  the  subject  of  some  discussion  in  the  Court  below,  namely,  whether,  in  reviri 
the  condescendence,  some  new  matter  alleged  to  amount  to  a  new  cause  of  action  was  lawfii 
introduced.  Supposing  it  had  been  introduced,  which,  however,  I  do  not  think  is  the  case, 
any  of  the  parts  of  the  condescendence  which  contain  the  allegations  which  appear  to  me  to 
material,  1  apprehend  the  proper  remedy  for  that  irregularity  would  have  been  to  apply  to  t 
Lord  Ordinary  to  strike  it  out.  The  question,  1  conceive,  is,  whether,  as  the  record  stands,  th( 
is  stated,  with  reasonable  particularity  for  the  information  of  the  defenders,  a  sufficient  cause 
action  against  the  above  named  defenders,  or  either  of  them.  The  charge  meant  to  be  insist 
upon  is,  that  they,  knowingly  and  fraudulently,  made  false  representations  of  the  state  of  t 
joint  partnership,  with  the  real  intent  to  cause  the  pursuer  to  act  on  that  representation,  or  and 
such  circumstances  as  the  defenders  must  have  supposed  would  probably  induce  a  person  in  i 
situation  of  the  pursuer  to  act  upon  it,  and  to  buy  snares  in  the  partnership  concern ;  and  A 
the  pursuer  in  consequence  did  purchase,  and  sustained  loss  thereby.  There  being  fraud,  u 
consequential  loss  arising  &om  that  fraud,  there  is  a  complete  cause  of  action  against  the  pu< 
guilty  of  that  fraud.  The  action  does  not  appear  to  be  confined  to  a  breach  of  their  dnty  i 
officers  of  the  joint  stock  company,  hut  to  be  founded  on  positive  fraud  And  though  therenii 
be  a  doubt  whether  there  is  a  sufficient  allegation  of  the  duty  of  the  defenders,  or  either  of  tba 
.  as  officers,  to  make  them  responsible  for  the  breach  of  it  in  not  properly  preparing  the  reporB, 
seems  to  me,  that  there  is  a  sufficient  allegation  of  positive  fraud  by  both  of  them — a  fraud  whic 
if  not  actually  intended  by  them  to  cause  the  members  of  the  joint  stock  company  to  increase  I) 
number  of  their  shares,  yet  they  must,  as  reasonable  men,  have  thought  very  likely  to  prodtt 
that  result  which  it  is  averred  with  sufficient  particularity  to  have  done.  If  the  fraud  is  prove 
we  need  not  inquire  into  the  motive,  though  a  motive  maybe  suggested,  namely,  tfaecontinuan< 
of  the  lucrative  employment  which  would  be  lost  if  the  company  became  bankrupt.  The  delende 
were  not,  1  think,  properly  the  servants  of  the  directors,  though  appointed  by  them,  and  actii 
under  their  orders.  Both  they  and  the  directors  themselves  were  rather  the  servants 
corporation — the  joint  stock  company.  Both  owed  a  duty  to  that  corporation,  and  both,  if  » 
allegation  of  fraud  is  proved,  violated  that  duty.  The  case  is  not  precisely  that  to  which  it  m 
assimilated  in  the  course  of  the  argument  at  the  bar,  and  in  the  opinitms  of  some  of  tbe  Jiu^ 
of  a  servant  obeying  his  master's  orders,  and,  by  virtue  of  those  orders,  committing  a  fraud  on 
.  third  person.  It  is  more  Uke  the  case  of  two  servants  conspiring  with  each  other  to  d^'^^^ 
joint  master,  and  effecting  that  object,  so  as  to  produce  damage  to  him.  The  case  sugS^s^ 
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Atf  of  10  active  frandj  telling  a  positive  antruth,  and  the  concealment  of  material  circumstances 
rbicfa  in  many  cases  it  would  be  a  duty  incumbent  on  a  person  to  disclose,  but  which  in  this  case 
die  defenders,  from  the  nature  of  their  employment,  were  bound  to  keep  secret.  If  one  servant 
comlNnes  with  another  to  tell  knowingly  a  t>ositive  untruth  to  the  prejudice  of  his  master,  and  it 
Rsaltiathat  prejudice,  1  think  an  action  will  lie;  and  if  he  combines  with  his  master  to  do  the 
same  diii^  to  the  prejudice  of  a  third  person,  and  such  consequence  follows,  1  must  say,  that  I 
cannot  see  how  the  servant  can  be  by  law  exempt.  In  some  cases  a  man  may  innocently  assist 
in  a  mnsaction  which  is  a  fraud  on  some  one.  Of  coiuse,  such  a  person  cannot  be  responsible 
aimioaJljr  w  civilly.  Or  he  may  be  a  partaker  in  the  fraud  to  a  limited  extent,  as,  for  instance, 
in  the  supposed  case,  adverted  to  in  the  course  of  the  argument,  of  the  printer  of  the  alleged  false 
staiement,  who  may  have  known  it  to  be  false,  and  yet  may  not  have  intended  or  known  sufii- 
cienUy  the  fraudulent  purpose  to  which  it  was  meant  to  be  applied,  to  make  him  responsible  for 
iDjarious  omsequences  of  it.  I  will  now  advert  to  those  parts  of  the  condescendence  which 
contain,  as  I  think,  sufficient  all^attons  of  positive  fraud  to  enable  the  Court  to  frame  the  issue 
to  be  tried,  and  they  have  to  be  selected  from  a  mass  of  matter  loosely  and  insufficiently  alleged 
IS  against  the  defenders,  Thomson's  Trustees  and  Mr.  Kerr.  In  a  part  of  the  30th  article  of  the 
ccndescendence  it  is  alleged  that  Thomson  and  Kerr  were  cognizant  of  and  active  participants  in 
dkc  Naming  of  the  false  and  fraudulent  reports  after  mentioned,  which  were  presented  to  the 
shai^Nlders  at  their  annual  meetings,  and  by  means  of  which  the  pursuer  was  deceived  and 
deftaodcd.  When  it  is  said  that  they  were  cognizant,  it  must  be  intended  that  they  knew  of  that 
fabdiool  In  the  33d  article  is  a  charge  of  wilful  and  fraudulent  concealment,  as  to  which  I  say 
nocfaing  as  lespects  Thomson  and  Kerr,  as  they  ought  not  generally  to  disclose  anything  ;  and  it 
is  maecGsxTf  to  consider  whether,  in  some  cases,  a  concealment  of  some  circumstances  may  not 
bave  tie  effect  of  a  positive  misrepresentation,  for  there  is  also  a  charge  against  them  of  know- 
misre|»esendng  the  affairs  of  the  company,  with  the  intention  and  purpose  of  deceiving  the 
/wsoo'aod  others,  and  by  which  the  pursuer  was  deceived,  as  the  defenders  fraudulently  intended, 
thii  be  should  be  induced  to  believe,  that  the  affairs  of  the  bank  were  in  a  flourishing  condition, 
rtea  they  were  the  reverse.  The  34th  article  contains  a  special  allegation  of  fraud  in  preparing 
aod  [ocsenting  a  report  in  February  iSsa  representing  the  losses  by  bad  debts  in  such  a  way  as 
to  iadnce  a  belief  uiat  they  were  only  £1 1,457,  when  the  defenders  knew  in  effect  that  they 
greattr  excettied  that  sum.  In  order  to  support  this  charge,  it  will^not  be  enough  to  provemere 
tsaaixwat.  It  mast  be  proved,  that  both  of  them  took  such  an  active  part  as  to  make  the 
Rpon  their  own  act.  It  is  alleged  that  they  represented  certain  things  ;  and  that  allegation 
niBt  be  proved,  and  the  use  of  the  term  connived  in  a  subsequent  article  cannot  qualify  or  aUer 
As  satement.  The  39th  article  charges  the  defenders  with  wilfully  and  fraudulently  misrepre- 
soni^dte  state  of  the  company's  af^irs,  in  h-audulently  over-estimating  the  securities  beyond 
tbcff  nal  value  as  known  to  themselves.  Again,  the  42d  article  contains  issuable  matter  with 
a  new  to  shew  Thomson  to  have  concurred  in  making  a  wilfully  false  statement  of  the  sufficiency 
of  the  fnnds  of  the  company.  Article  84  sets  forth  a  verbal  statement  of  the  defender,  Kerr, 
^hd;  and  fraudulently  m»ie,  which  induced  the  pursuer  to  buy  more  shares,  and  also  to  keep 
vliat  be  had  got.  But  the  latter  cause  of  action  is,  I  imderstand,  and  I  think  properly, 
abandoned. 

On  the  whole,  I  think  there  is  issuable  matter  sufficiently  stated  to  support  some  of  the  charges ; 
those,  tor  instance,  before  mentioned,  which  must  form  the  subject  of  proper  issues  to  be  settled 
|))rtlwC(nrt   I  will  add,  that,  concurring  as  I  do  entirely  with  the  Lord  Ordinary,  Lord  Kinlocb, 
in  sKMt  «f  the  able  and  satisfactory  observations  which  he  makes  in  his  interlocutor  in  this  case, 
1  d»  BQt  M  the  difficulty  which  he  suggests,  that  it  is  not  sufficiently  alleged,  that  thepursuer 
waaindmdto  make  his  purchases,  relying  on  the  personal  representations  of  Messrs.  Thomson 
Ken ;  tint  the  case  ought  to  be  Uie  samie  as  if^the  representations  had  been  made  by  them 
a  difect  penonal  conmnmications  ;  that  there  must  be  a  special  and  direct  allegation,  that  the 
pnrsner  proceeded  on  the  personal  warranty  of  Messrs.  Thomson  and  Kerr.   If  they  have  been 
parties  to  a  fraud  which  was  intended,  as  I  have  explained  before,  to  cause  loss  to  the 
pusoer,  and  the  loss  has  resulted,  they  are  responsible,  though  their  names  were  unknown  to  the 
pwsoer  prior  to  the  loss.    It  is,  I  conceive,  enough  to  trace  the  loss  to  the  fraud  committed  by 
ftedefendns,  though  the  names  of  the  parties  to  that  fraud  were  not  known  at  the  time  of  the 
nsL  Thoi^  the  pursuer  may  not  have  known  the  name  of  the  author  of  the  false  representa- 
be  can  prove  his  damage  to  have  been  the  result  of  it,  he  is  entitled  to  recover.    I  concur, 
*wrf«e,  with  my  noble  and  learned  friend,  that  the  cause  ought  to  be  remitted  to  the  Court 

WowTith  the  declaration  which  he  has  suggested, 

Lord  Chancellor. —My  Lords,  I  am  desired  by  my  noble  and  learned  friend.  Lord  Cran- 
•o*ra,who  heard  the  whole  of  the  argument,  to  say,that  he  entirely  concurs  in  the  conclusion 
K  vUdi  jDor  Lordships  have  arrived. 

^^AndersoH. — ^Will  your  Lordships  allow  me  to  mention  the  matter  of  costs  in  the  Court  of 
We  paid  the  other  party,  under  their  diligence,  the  costs  which  the  Court  ordered  us 
'opsr*  We  shall  get  them  back  by  your  Lordships^  judgment.  And  I  submit,  that  we  ought 
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also  to  have  the  expense  (tf  the  discussion  of  the  question  of  relevancy  ;  that  would  be  the  ezpeu 
incuired  subsequently  to  the  dosing  of  the  record,  because,  if  thiey  had  not  driven  us  to 
discussion  upon  that  question,  ve  should  have  tried  the  issue  at  once.   And,  therefore,  du 
expense  has  been  entirely  thrown  away. 

Lord  Chancellor. — The  expenses  which  the  appellant  has  been  ordered  to  pay  in] 
undoubtedly,  be  retiyned  to  him  under  the  authority  of  the  Court  of  Session.  I  observe,  that,  b 
the  interlocutor  of  that  Court,  expenses  were  given  to  the  respondents ;  but  that  was  in  coos 
quence  of  the  respondents  being,  by  that  intenocutor,  assoilzied  altogether  from  the  actios, 
do  not  think:,  my  Lords,  that  it  will  be  necessary,  upon  this  question  of  relevancy,'  to  give  ai 
direction  as  to  the  expenses  of  the  discussion  of  that  question.  I  apprehend  that  they  will  tar. 
part    the  expenses  of  the  action,  and  I  think  they  ought  to  be  reserved. 

Interlocutor  reversed^  and  cause  remitted  with  a  declaration. 
Agent  for  Appellantt  J.  F.  Elmslie,  Solicitor,  London. — Agents  for  Respondents^  Thomsn 
Trustees,  Loch  and  Maclaurin,  Solicitors,  Westminster. — Agents/or  Charles  yames Kerr^Htiiit 
and  Grei^  SoUcito»,  Westminster. 


Andrew  Gemmill,  Appellant,  v.  James  M*Alister,  Respondent. 

Bill  of  Exchange— Summary  Diligence— Evidence— ^at  and  Client— Writ  or  Oath— Pade- 
Conjunction — Process. 

Held  (affirming  judgment),  In  a  suspension  of  a  charge  given  for  payment  of  a  bill  of  excha^, 
—{})  That  the  usual  rule,  limiting  the  proof  of  the  suspender's  plea  of  non-liability  inpayma 
to  the  writ  or  oath  of  the  charger,  was  not  applicable^  and  that  he  was  entitled  to  an  issue « 
the  facts,  as  the  debtor  was  a  client  of  the  charger,  and  the  liability  depended  on  complicatt 
transactions  between  them;  and  (2)  That  parole  proof  was  admissible  to  explain  the  ciraia 
stances  under  which  an  agreement  reduced  to  writing  had  been  entered  into,  as  the  relation  1 
agent  and  client  existed,  and  tlie  charger  had  agreed  to  secure  his  client  tlie  suspender  again, 
liability  under  that  agreement. 

Appeal — Competency — Interlocutor  of  Lord  Ordinary. — If  an  interlocutor  of  the  LomI  Ordiiut 
has  not  been  reclaimed  against  to  tlie  Inner  House,  the  House  of  Lords  will  ttot  reveruii^wik 
the  reversal  of  some  subsequent  interlocutor  make  it  necessary  to  do  so.^ 

In  February  1859  James  M'Alister,  glass  merchant,  Glasgow,  presented  a  note  of  suspensifl 
against  Andrew  Gemmill,  writer  there,  setting  forth— "That  the  compiainer  has  been  charge 
at  the  instance  of  the  said  Andrew  Gemmill  to  make  payment  of  the  sum  of  £272  sterling,  afl 
the  legal  interest  thereof  since  due  and  till  paid,  contained  in  and  due  by  a  bill,  dated  the  8t 
day  of  May  last,  drawn  by  the  compiainer  upon  and  accepted  by  Messrs.  John  Dickie  w* 
Company,  mill  sawyers.  Rock  Villa,  Craigball  Road,  Glasgow,  and  payable  four  months  afu 
date;  which  bill  was  indorsed  thus— 'Jas.  M'Alister ; '  and  which  bill  was  duly  protested  fornoi 
payment  of  the  contents,  etc.,  and  that  to  the  said  Andrew  Gemmill  within  six  days  next  sA* 
the  date  of  the  charge,  under  the  pain  of  poinding  and  imprisonment,  most  wrongouslyaa 
unjustly,  as  will  appear,"  etc. 

The  Lord  Ordinary  (Kinloch)  having  heard  parties,  passed  the  note  on  23d  Felwiaryo 
consignation  by  the  suspender  of  the  sum  of  ^100,  which  was  the  amount  of  liability  acknoi 
ledged  by  him  in  his  statement  of  facts.  The  record  in  the  process  was  not  made  up  till  2II 
January  i860.  On  14th  November  i860,  the  suspender  brought  an  ordinary  action  against  th 
respondent  Gemmill  for  payment  of  £12^,  being  the  amount  of  a  bill,  dated  22d  April  1851 
drawn  by  the  piu-suer  on  Messrs.  John  Dickie  and  Company,  dishonoured  by  them,  and  ult 
mately  taken  up  and  retired  by  the  pursuer,  with  interest  from  27th  August  1858,  the  date  ( 
payment.  A  record  in  this  action  was  also  made  up,  and,  on  2Qth  May  1S61,  the  Lord  Ordinar 
pronounced  an  mterlocutor  conjoining  the  two  processes  and  appointing  the  suspender  (th 
pursuer)  to  lodge  issues,  in  which  interlocutor  he  gave  the  following  account  of  the  origin  of  d» 
cause : 


>  See  previous  reports,  24  D.  956:  34  Sc.  Jur.  475.  S.  C  4  Macq.  Ap.  449;  i  Mwph.  A 
L.  I. ;  3S  Sc.  Jur.  263. 


FEBRUARY  23,  1863. 


I  i%]                        GEMMILL  V.  M'AUSTER.             [Statement.]  USl 


"Tkt  feadiDs  cooteoUaa  of  the  charger,  Geminill,  ms,  that  no  evidence  could  legally  vanant 
wpeasioo  of  die  charge  on  the  bill  for  ^£272,  except  writ  or  oatfa  o(  the  charger,  and,  that  there- 
fctc  no  i»ie  should  be  granted  in  that  case.  Acwrding  to  his  present  impressions,  the  Lord 
dtdinaiy  is  imaUe  to  concur  in  this  view. 

"The  case  stated  by  the  suspender  is  substantially  to  the  following  efiect.  Andrew  Mac^arlane, 
Kigkt  and  builder  in  Glasgow,  having  required  pecuniary  accommodation,  it  was  agreed  to  be 
^fb^  to  hiai  by  the  defender,  M'Alister,  and  a  house  of  the  name  of  Dickie  and  Company, 
^gaag  a  coajunction.  Amongst  others,  a  bill  for  128  was  made  up  between  these  last  men- 
iiBed  pvde^  which  was  discounted,  and  the  proceeds  handed  to  Macfarlane — Dickie  and 
poa^y  becoming  bound  to  retire  the  bill  when  it  fell  due. 
"An  additional  advance  being  required,  the  bill  for  £272  now  charged  on  was  drawn  by  tho 
der  <Hi  Dickie  and  Company,  and  accepted  by  that  house.  The  arrangement  was,  that 
and  Company  should  retire'  the  bill  to  the  extent  of  £172,  and  the  suspender  to  that  of 
maaiiiiiig  ^100.  The  money  was  advanced  on  the  bill  by  the  charger,  Gemmtll,  who 
been  for  years  the  law  s^ent  o(  Dickie  and  Company,  and  was  acquainted  with  the  whole 

It  is  aD^ed,  that  it  was  part  sii  the  arrangement,  that  Macfarlane  should  give  heritable 
r,heping  both  Dickie  and  Company  and  the  suspender  safe  in  making  this  interposition 
^  bdulf,  and,  that  the  charger,  Gemmiil,  was  employed  as  agent  to  complete  this  security. 
'U'suid,  that,  in  place  of  preparing  the  security  in  such  a  way  as  to  cover  the  whole  sums 
tbe      whichever  of  the  parties  should  ultimately  be  obliged  to  pay  them,  the  charger 
oat  ^  deeds  so  as  to  give  Dickie  and  Company,  in  their  separate  name,  security  for 
soaifif  j^i28  and  ^172  intended  to  come  out  of  their  pocket,  and  the  charger  separate 
for  the  j^ioo  intended  to  be  his  share  of  actual  advance.    The  result  was,  that  if 
ad  Company  failed  to  pay  their  share  of  the  bill  charged  on  (which  is  what  actually 
\),  and  the  suspender  was  obliged  to  pay  the  whol^  he  had  only  security  ba  £100^  not 
kole  ^272.. 

Tbe  mspencbr  avers,  that,  in  so  framing  the  security,  the  charger  not  only  acted  in  violation 
dotr  as  law  agent,  but  fraudulently,  and  with  the  intention  of  forwarding  his  own  personal 
sts  at  tbe  ei^)ense  of  those  of  the  suspender. 

Tb^  it  is  said,  was  made  manifest,  and  the  intended  fraud  carried  into  full  efiect  by  a 
ttfi^triudi  thereafter  took  place  between  the  charger  and  Dickie  and  Company.  In  place 
IBiAie  and  Company  holding  the  security  for  their  own  relief,  and  collaterally  for  that  or  the 
'  r,  in  the  event  of  their  share  of  tbe  bill  falling  on  the  stispender,  the  charger  took  from 
iMl£(Kttpany  an  assignaticm  of  the  security  in  his  own  favour,  and  under  this  assignatim 
'  from  Macfarlane's  estate,  and  put  into  his  own  pocket,  the  sums  of  j^i28  and  £172, 
iio  fall  on  Dickie  and  Company,  but  which  their  bankruptcy  prevented  them  from  paying. 
Ai^it  is  said,  the  charger  agam  acted  fraudulently,  and  with  the  intention  of  defeating  the 
^'  of  the  suspender,  which  were  well  known  to  him.    At  least  he  did  so  act,  if  he  did  not 
•heo  taking  the  security  to  fulfil  the  obl^ation  of  Dickie  and  Company  to  rdieve  the 
9  to  the  stipulated  extent,  and  did  not  apply,  accordingly,  for  tbe  suspender's  ben^t, 
■  sw  so  received  by  him. 

'  Uibiiconditbn  of  things,  the  suspender,  besides  being  obliged  to  retire  the  bill  of  ^£128, 
Avasiathehands  of  a  bank,  has  oeen  charged  by  Mr.  Gemmiil  to  pay  to  him,  as  holder, 
ijUe  uooot  of  the  bill  of  ^272. 

^Tkt  wptnder  defends  himself  against  this  charge,  to  the  extent  of  j£i72,  on  the  following 
1  cAcr  pkas—  ist.  That  the  chaiger  culpably  and  fraudulently  violated  his  duty  as  law 
ii  Dot  taking  the  security  in  such  a  form  as  would  have  relieved  the'suspcjider  of  all 
'"fctdns /172,  and  is  thereby  excluded  from  demanding  the  same  from  die  suspcmder. 
Bt,at  all  events,  the  charger  fraudulently  took  to  himself  tlu  security  which  was  destined, 
*Bidi  be  knew  was  destined,  for  the  suspendw's  relief,  and  must  replace  the  damage  to  ^e 
odv;  in  other  words,  must  satisfy  his  present  demand  out  of  the  monies  recovered  by  him 
w  scanty. 

It^iears  to  the  Lord  Ordinary,  that,  with  reference  to  these  pleas,  thecase  is  removed  from 
^Katun  of  the  rule  which  lunits  a  suspender's  proof  to  the  writ  or  oath  of  tbe  charger. 

I*^erly  applies  where  the  charger  is  alleged  to  hold  the  bill  without  value,  or  to  be  the 
"faad  for (^)erating  payment  for  some  other  party's  behoof.   There  is  no  dispute  on  these 
' "tbe present  suspension,  for  it  is  not  denied,  that  the  charger  advanced  the  full  amount 
^-M,  and  holds  it  for  bis  own  behoof.   The  defence  arises  on  an  extrinsic  ground,  namely, 
^Vj4t  chaigei's  negligence  or  fraud,  the  suspeaader  was  deprived  of  the  benefit  of  a  security 
^■iin^  hare  given  him  full  relief  of  the  sum  now  demanded.    The  que&tion  arising  under 
**f«taoe  is  (me  eminently  fitted  to  be  the  subject  of  an  issue,  and  not  one,  the  determination 
J'J'^'sio  1>3  niled  exclusively  by  the  char^r's  writ  or  oath. 

a;  Ibe  prefixed  interlocutor  the  I^ord  Ordinary  intends  no  absolute  determination  on 
"'""Cft  btt  maely,  that  he  perceives  no  sufficient  ground  for  finding  the  suspender's  defmce 
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in  the  su^ension  only^  capable  of  being  proved  b^  writ  or  oath,  and  desires,  before  further  pa 
cedare,  to  see  an  additional  draft  of  an  issue  or  issues.  To  what  extent  issues  may  be  allo^ 
will  depend  on  their  proposed  terms.    The  suspender  has  already  lodged  issues  in  the  sepafl 

actions,  but  the  Lord  Ordinary  desires  to  see  them  in  the  shape  ultimately  resolved  on  as  isq 
in  the  conjoined  processes.  ' 

"  In  the  ordinary  Action  the  suspender  claims  from  the  charger  relief  from  the  bill  of  /■ 
which  he  was  obliged  to  pay,  on  similar  grounds  with  those  on  which  be  resists  payment  of  f 
bill  chained  on.  The  charger,  as  the  Lord  Ordinary  understood,  did  not  maintaip,  that  in  < 
ordinary  action  the  suspender  was  limited,  as  pursuer,  to  evidence  by  the  charger's  writ' 
oath.  -But  the  case  made  for  relief  in  the  ordinary  action  is  in  substance  and  princ^ 
identically  the  same  with  that  which  forms  the  ground  of  suspension  in  the  other  process." 

Ultimately  issues  were  sent  to  trial,  and  after  trial  and  certain  exceptions  argued,  the  Coi 
held,  that  the  judge  rightly  directed  the  jury,  that  if  before  the  framing  of  the  written  agrearf 
the  pursuer  had  employed  the  defender  as  his  law  agent  to  secure  him  against  risk,  the  defea 
wotud  be  responsible ;  and  that  parole  evidence  was  admissible  to  ^ew  what  was  the  i 
agreement  though  inconsistent  with  the  written  deed  of  agreement. 

The  defender  appealed,  praying  the  House  of  Lc»rds  to  reverse  the  interlocutors  of  the  Oi 
of  Session,  for  the  following  reasons,  as  stated  in  his  case  : — i.  Summary  diligence  on  a  faB 
exchange  at  the  instance  of  an  indorsee  cannot  be  suspended  upon  any  general  ground  of  o 
liability,  and  any  relevant  all^tion  of  non-liability  can  only  be  proved  by  the  writ  or 
the  chai^.   a.  No  relevant  case  is  alleged  by  tM  respondent  on  record,  entitling  him  to 
relieved  from  the  diligence  on  the  bill  for  ^272.    3,  The  alleged  understanding  relied  on  bf' 
respondent  was  negatived  by  the  formal  deed  of  agreement  of  8th  May  1858,  executed  by  I* 
and  produced  in  process,  and  which  it  was  the  duty  of  the  Court  to  construe  and  give  effect' 
without  sending  issues  to  a  jury.   4.  The  issues  adjusted  by  the  Court,  and  sent  for  trial  ' 
jury,  were  incorrect  and  erroneous,  and  not  adapted  to  try  any  question  of  fact  properly  at 
between  the  parties.    5.  The  parole  evidence  at  the  trial  contradicting  or  qualifying  the 
instructions  given  to  the  appellant  by  the  respondent,  and,  that  by  reference  to  conversation 
to  have  taken  place,  not  after,  but  before  said  instructions  were  reduced  to  writing,  and  fa 
approved  by  the  respondent,  was  incompetent,  and  ought  not  to  have  been  admitted.  &' 
regards  the  bill  for  ^272,  had  the  respondent  repaid  that  sum  to  the  appellant  by  the  2o(l 
May  1858,  as  he  promised,  he  would  have  had  the  bill  returned  to  him,  and  might, 
maturity,  have  operated  payment  from  Dickie  and  Company  of  so  much  of  it  as  they  were  M 
for  under  the  agreemoit.    7.  The  ordinary  action  ought  not  have  been  conjoined  with  i 
suspension  ;  and  no  relevant  ground  was  st^ed  in  the  record  in  the  ordinary  action  to  entitk: 
respondent  to  a  decree  against  the  appellant  for  the  ^128  concluded  for.  ' 

The  respondent  supported  the  interlocutOTs  for  the  following  reasons  :— i.  The  int^ocuMl 
the  Lord  Ordinary  passing  the  note  in  the  suspension  is  final,  because  it  was  not  brou^t  ua 
review  of  the  Inner  House.  It  was,  moreover,  well  founded,  because  investigation  ot  thel 
cumstances,  and  of  the  transactions  between  the  respondent  and  appellant,  was  necessaiy  fan 
ends  of  justice.  2.  The  interlocutors  conjoining  the  suspension  and  the  ordinary  action 
final ;  besides,  being  right,  as  the  parties  to  both  actions,  and  the  grounds  of  both  actions, 
the  same,  it  would  have  been  the  cause  of  needless  and  double  proceedings  to  keep  up 
separate  actions.  3.  The  conjoined  actions  were  rightly  sent  to  a  jury,  because  the  respcw 
stated  a  relevant  case,  and  because  that  case  was  not  met  or  answered  by  the  memorawM 
8th  May  1858,  founded  on  by  the  appellant.  4.  The  issues  could  not  be  objected  to,  becM 
they  were  well  fitted  to  try  the  cause ;  and  they  were  adjusted  and  approved  of  'ithi 
appellant's  consent  5.  The  bill  of  exceptions  was  rightly  disallowed,  because  the  evii' 
excepted  to  was  rightly  admitted  ;  the  Judge's  charge  was  sound  in  law,  and  the  directions 
by  the  appellant  were  ambiguous,  unsound,  inappropriate,  and  unnecessary,  and  would,  Hgi 
have  had  a  tendency  to  mislead  the  jury.  6.  The  existence  of  the  written  agreement  of  8th ' 
1858,  between  Macfarlane,  Dickie,  and  Company,  and  the  respondent,  could  not  exclude 
proof  of  an  agreement  iM^ween  the  appellant  and  respondent.  7.  It  was  competent,  n 
standing  the  memorandum,  to  prove  any  agreement  between  Dickie  and  Company  and 
respondent,  in  reference  to  the  securities  granted  by  Macfarlane.  8.  The  respondent  and] 
appellant  having  stood  in  the  relation  of  client  and  agent,  the  charges  by  the  respondent  M 
of  such  a  nature  that  inquiry  into  them  could  not  be  excluded.  9.  The  interlocutor  refusiM 
set  aside  the  verdict  and  grant  a  new  trial  is  final,  ro.  The  verdict  was  justified  by  the  cvida 
II.  There  is  no  objection  to  be  taken  to  the  interlocutor  applying  the  verdict.  12.  It  had  W 
established,  that  the  appellant  failed  in  the  professional  duty  he  undertook,  and  that  hegntf 
violated  that  professional  duty,  and  therefore  the  diligence  complained  of  by  the  respondent  1 
been  rightly  suspended,  and  the  appellant  has  been  rightly  found  liable  to  the  respondent  fori 
sum  concluded  for  in  the  ordinary  action. 

Ito/t  Q.C.and  Anderson  Q.C.,  for  the  appellant.— The  interlocutor  of  the  Court  belOT 
vrong.   It  is  well  settled,  that  summary  diligence  cannot  be  suspended  on  any  ground  of  nf 
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iiifiibf  except  it  is  established  by  the  writ  or  oath  of  tfie  charger — Thomson  on  Bills,  283 
(ai  ed);  Little  v.  Smiikf  9  D.  762.  As  fraud  or  forgery  or  loss  of  the  document  was  not  alleged, 
there  was  in  this  case  no  relevant  ground  of  suspension.  Therefore  the  first  interlocutor  passing 
the  D(xe  of  suspension  was  wrong,  for  the  rule  of  law  as  to  summary  diligence  was  misapprehended 
the  Lord  Ordinary. 

\Sir  H.  Cairns,  for  the  r^pondentf  objected,  that  as  that  interlocutor  was  never  appealed  to 
the  Inner  Hoose,  it  could  not  be  lumight  now  by  appeal  to  this  House — 4?  Geo.  iii.  c.  151, 

[Lo*D  Chancellor. — If  necessary,  we  will  hear  the  appellant's  counsel  in  reply  on  that  point ; 
bat  at  present  it  may  be  passed  over.] 

As  regards  the  exceptions  at  the  trial  to  the  admission  of  parole  evidence  to  control  the 
vritten  agreement,  those  exceptions  were  well  founded.  It  is  a  rule  well  settled,  that  no  parole 
mdaxe  is  admissible  to  contradict  a  written  instrument.  All  that  the  parties  agreed  to  was 
inoiqxHated  in  writing,  and  nothing  else  can  be  looked  at  as  evidence  of  what  the  agreement 
W2S— I  fidTs  Com.  433  ;  Dickson  on  Evidence,  §  1 10 ;  Taylor  on  Evidence,  355. 
[Lord  Wensleydale. — It  was  not  evidence  to  control  the  written  agreeihent.  It  was  merely 
jank  eridence  of  what  instructions  were  giv«i  to  tlw  attorney  by  one  of  the  |»rties  before  the 
fianies  made  their  agreement    It  was  an  independent  matter  altogether.] 

Alltbe  ittstnictioDs  that  were  given  were  put  in  writing  in  the  deed,  and  therefore  no  parole 
eridence  was  admissible. 
SirH.  CairKs  Q.C.,  for  the  respondent,  was  not  called  upon. 

LOKD  Chancellor  Westbury.— My  Lords,  it  must  be  a  matter  of  vexation  to  your  Lord- 
ships to  find,  that  in  a  case  so  clear  as  the  present,  where  in  truth  there  is  hardly  a  controversy 
tipoB  tiie  facts,  and  where  the  conclusions  of  law  and  justice  are  so  plainly  evident,  there  should 
ban  been  a  litigation  of  so  long  a  period  of  time  so  involved,  and,  I  will  say,  so  mistaken  in 
manr  particalars,  as  to  occasion  an  appeal  of  the  ten  interiocutors  which  are  now  brot^bt 
before  US. 

"Hiis  Ih^ation  arose  in  this  very  simple  form  :  The  respondent  Mr.  M'Alister  and  the  firm  of 
Dickie  and  Co.  were  mntually  desirous  of  giving  some  accommodation  to  a  gentleman  of  the 
Bame  of  Mac^Iane,  who  was  a  builder  in  Glasgow.  They  had  previously  given  to  him  accom- 
iBodatioa  of  a  similar  kind.  They  accordingly  determined  to  draw  and  accept  two  bills  of 
cvjiange— cue  for  ^£128,  and  another  for  ;£272,  the  proceeds  pf  the  discount  of  which  should 
represent  the  money  thu  Macfarlane  wouhl  receive.  It  was  then  mutually  agreed,  between  the 
Ittien  (rf  the  money  and  Madarlane  the  receiver  of  the  money,  that  their  relative  advances  to 
Mai&dane  by  the  two  trills,  amounting  together  to  £apo^  shouU  be  thus  constituted.  It  was 
acra<l,that  ^300  should  be  regarded  as  an  advance  made  by  Dickie  and  Co.,  that  ^100 
i^oold  be  treated  as  a  loan  made  l^  the  respondent  M'Alister,  and,  that  Macfarlane  should  give 
9Kific  sanities  for  those  two  sums  of  money,  namely,  a  speciBc  security  for  the  ^£300  in 
nnv  of  Dickie  and  Company,  and  a  speci6c  security  for  the  / 100  in  favour  the  respondent 
M'Alister. 

h  was  at  the  same  time  agreed,  that  the  antecedent  debts  due  by  Macfarlane  to  those  two 
leaders  should  be  added  to  that  security.  Now  the  antecedent  debt  by  Macfarlane  to  Dickie 
and  Ca  was  £'ifyi  i6j.  6ril  The  antecedent  debt  that  was  due  to  M'Alister  was  j^iog  y.  yd. 
Accordii^ly  a  bond  and  disposition — that  is  to  say,  a  mortgage  of  heritable  property  belonging 
to  Uacf^ane,  was  given  to  Dickie  and  Co.  by  Macfarlane  for  the  sum  of  ^^^593  16^.  bd.,  and 
vwtber  bond  and  disposition  for  the  sum  of  /209  35.  yd.  was  given  by  Macfarlane  to  the 
»V«dent  M'Alister. 

Nowtiie  dedication  and  appropriation  of  those  two  securities,  and  the  money  they  represented, 
*eR  nude  by  an  agreement  between  the  parties,  dated  the  8th  of  May  1858,  whkh  was  also  the 
of  die  two  bonds  and  diqrasitions  I  have  mentioned. 

By  that  agreement  it  was  expressly  jvovided,  that  the  ^£300  which  was  to  be  advanced  by 
udde  OD  aoooimt  of  the  bill  shtnild  be  the  subject  of  a  particular  security  to  them,  and  in  like 
BBoiier  as  to  the  £100  that  was  to  be  advanced  by  M'Ahster ;  and  on  the  perusal  of  that  agree- 
ment it  is  quite  clear  and  certain,  although  it  is  not  so  expressed  in  the  recitals  in  the  bonds,  that 
the  mor^ages  were  given  specifically  on  account  of  the  £yio  that  was  to  be  paid  by  Dickie  and 
Cooipuiy  m  part  of  the  two  bills,  and  on  account  of  the  £100  to  be  paid  by  M'Alister  as  his 
twttiUttioo  to  those  two  bills ;  and  whosoever  had  knowledge  of  the  agreement  which  was  the 
P^nt  of  the  mortgages,  knew  well  the  purpose  of  those  mortgages,  and  the  agreement  under 
ibey  were  produced,  and  the  contract  which  governed  altogether  the  ownership  of  the 
'""'^lecs,  and  the  application  of  the  moneys  to  be  received  thereon. 

^*>*^  present  appellant  was  most  particularly  aware  of  the  nature  of  this  contract,  for  he 
^tbe  law  agent  who  prepared  that  agreement.  He  was  the  law  agent  who  prepared  the 
OWpges.  He  knew  well  the  agreement  between  the  parties,  and  he  knew  well,  that  tiie  money 
v^swng  from  those  mortgages  ought  in  all  Justice  to  be  apjdied  in  conformity  with  the  contract, 
vifc  in  ficpidation  of  those  two  bills. 
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The  contest  befwe  your  Lordships  arises  fromaneDdeaTourof  the  present  appellant  to  dep 
from  that  agreemenL  He  procured  to  himself  an  assignation  from  Dickie  and  Company  of  i 
bond  and  disposition  of  £S93-  received  that  entire  sum  of  593  on  the  18th  April  18 
The  moment  he  received  that  money,  he  took  the  £$93,  £300  of  which  had,  by  a  contract 
■which  he  was  privy,  and  which  he  had  prepared  as  law  agent,  been  dedicated  to  the  payment 
rather  the  partial  payment,  namely,  as  to  the  ^100)  of  the  bills  of  £i2i  and  £272.  Notwi 
standing  that  he  had  that  money  in  his  pocket  appropriated  by  agreement,  and  was  boo 
by  every  moral  consideration  to  apply  it  to  the  payment  of  those  bills,  he  proceeded  to  sue  1 
respondent  upon  the  bills  for  ^£272.  On  that  the  respondent  applied  for  an  interdict  to  suspe 
the  charge,  on  the  ground  of  the  existence  of  the  agreement  Whvi  that  note  .of  suspensions 
originally  presented,  the  money  had  not  been  actually  received  by  the  present  appellant,  but  i 
agreement  existed,  and  upon  proof  of  the  agreement  the  Lwd  Ordinary  thought  it  right  not 
treat  any  part  of  the  bill  as  paid  or  discharged,  but  to  suspend  for  the  present  the  proceedii 
upon  that  chai^.  And  accord  ingly,  the  first  interlocutor  which  is  now  brought  up  to  this  Hou 
but  which  was  nt^  earned  by  redaiming  note  to  the  Inn«  House,  is  the  interlocutor  by  whi 
the  Lonl  Ordinary  having  considered  the  note  of  suspension,  answers,  and  pnrodnctioiis, 
consignation  of  the  sum  tx  £ioo,  passes  the  note.  The  note  appended  to  that  interlocutor 
t  he  Lord  Ordinary  gives  the  reason  for  his  so  doing,  namely,  that  be  deemed  it  right  to  suspe 
the  charge  for  the  present  upon  proof  of  the  agreement  to  which  I  have  already  referred. 

Now  tnat  interlocutor  is  brought  up  by  the  present  appeal,  and  it  is  argued,  and  I  think 
must  be  admitted  to  be  correctly  argued,  that  it  is  competent  to  the  appelknt  to  bring  up  tb 
interlocutor.  But  it  is,  I  apprehend,  not  competent  to  ymir  Lordships,  in  the  face  of  the  Statu 
to  consider  that  interlocutor  by  itself,  or  to  deal  with  tlm  interlocutor  in  the  shape  of  a  reven 
of  it,  unless  you  find  it  necessary  to  reverse  any  of  the  subsequent  interlocutors.  It  is  undoal 
edty  true,  that  when  you  bring  up  an  interlocutor  upon  the  merits,  you  may  bring  up  1 
antecedent  interlocutor  of  the  Lord  Ordinary,  although  it  had  not  been  carried  by  reclaimii 
note  to  the  Inner  House.  But  it  does  b^  no  means  folbw,  that  you  can  get  a  reversal  (tf  ll 
interlocutor  so  brought  up,  if  the  House  is  of  opinion,  that  the  appeal  fails  with  rc^gard  to  tl 
subsequent  interlocutors. 

Both  parties  proceeded  to  make  up  the  record  upc«  the  merits  of  the  question  at  issne  aft 
that  intmocutor  was  pronounced,  and  your  Lordships  will  find,  upon  referring  to  the  rena 
reasons  for  suspension,  in  die  9th  and  lath  articles  <tf  the  condescoidence,  that  the  grow 
for  giving  relief  to  the  present  respmdeitt,  which  I  have  already  stated  to  your  Lordships,  is  the 
most  distinctly  set  forth. 

I  must  admit,  that  it  is  a  matter  of  great  regret,  that  in  a  case  so  plain  it  was  deemed  necessi 
by  the  Court  of  Session,  that  issues  should  be  directed,  and  I  must  add  to  that  an  expression 
regret,  that  the  nature  of  jury  questions  appears  to  be  so  little  understood  by  parties  in  ScotJan 
as  that  issues  of  the  extraordinary  character  of  these  now  appearing  should  have  been  dircctc 
But  we  are  bound,  I  apprehend,  to  give  credit  to  the  statement  of  the  learned  Judge  by  who 
those  issues  were  passed,  that  the  issues  were  a^eed  upon  between  the  parties.  That  is  distinct 
stated  by  Lord  Deas.  And  the  issues  were  tried,  and  a  verdict  was  found  for  the  responds 
upon  those  issues. 

The  next  point  we  come  to  in  the  appeal  is  the  exceptions  to  the  admissibility  of  certi 
evidence,  ana  also  the  char;ge  of  the  learned  Judge.  I  have  seldom  seen  anything  more  entire 
misapprehended  than  the  ground  upon  which  this  part  of  the  appeal  is  founded.  The  prodscti'c 
<^  the  evidence  excepted  to  was  no  attempt  to  alter  or  add  to  me  a^eement  by  parole  testimcn: 
but  the  parole  testimony  was  admitted  uptui  this  inquiry  as  to  what  were  the  instmctioM  n 
directicms  given  to  the  present  appellant,  as  the  law  agent,  by  the  parties,  as  to  die  nature  of  tl 
agreement^  that  he  was  to  prepare.  The  contention  at  the  bar  mainly  has  been,  that  hecaose 
certain  agreement  was  actually  prepared  and  executed  by  die  parties,  the  production  of  that  sbt 
stop  and  prevent  any  inquiry  as  to  what  the  parties  have  desired  and  directed  the  law  agent' 
prepare.  An  argument  of  that  kind  cannot  fw  a  moment  be  listened  to.  Neither  can  tl 
objection  which  is  raised  to  the  charge  of  the  learned  Judge,  which  partakes  of  the  saine  natur 
I  think,  that  upon  these  points,  as  well  as  upon  the  first,  your  Lordships  will  entirely  cona 
-with  the  unanimous  opinion  of  the  Court  below.  And  as  to  the  point  of  real  justice,  there  o 
be  no  possible  doubt  whatever. 

We  have  heard  a  good  deal  of  the  doctrine  of  retention,  and  of  the  claim  of  Mr.  Genuaill ' 
apply  the  security  to  other  deeds.  But  the  doctrine  of  retention,  which  is  very  similar  in  the  la 
of  Scotland  to  the  doctrine  of  lien  in  the  law  of  England,  can  tiave  no  application  to  a  case  i 
which  the  nature  of  the  security,  and  the  destination  of  the  money  to  be  raised  and  secured  1 
that  security,  had  been  already  a^eed  upon,  and  is  regulated  and  controlled  by  an  expre 
contract  between  the  parties,  of  which  contract  the  individual  claiming  the  right  of  retention  « 

Eerfectly  cognizant  at  the  time  when  he  took  an  assignation  of  the  security,  in  respect  of  whK 
e  now  cUims  a  general  ririit  of  retention. 

I  think,  that  it  is  impossiole  to  justify  the  irregularities  vhLdi  have  taken  place  in  some  of  tbM 
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inecedDgs.  The  ntmoat  that  we  may  do  b  to  concur  with  the  Court  below,  and  to  dismiss  this 
Ifpeil;  and  hanng  regard  to  the  nature  (A  the  case  which  is  raised  by  it,  I  cannot  but  think, 
All  jnor  Lordships  wtU  agree,  that  the  appeal  should  be  dismissed  with  costs. 

Lord  Wensleydale.  —  My  Lords,  I  so  entirely  concur  with  the  opinion  which  has  been 
pfiessd  br  my  noble  and  learned  friend  on  the  woolsack,  that  1  have  very  little  indeed  to  add 
to  vbK  be  has  said,  after  the  full  and  copious  statement  which  he  has  given  of  his  reasons. 

Inthiicase  two  questions  are  involved— the  first  a  question  upon  the  suspension  of  the  action  for 
aod  the  SKond  upon  the  subsequent  action  which  was  brought  by  M'Alister,  by  direc- 
Soii of  ibe  Court,  to  try  the  question  of  the  miscondu::t  of  the  defendant,  the  present  appellant, 
It  M  fSQcuiiig  a  satisfactory  security  for  the  bill,  and  in  not  paying  himself]  as  he  ought  to  have 
kcoMof  ibe  money  he  received.  I  will  take  the  second  those  questions  first.  It  appears 
laetihatAe  case  was  dearly  disposed  of.  The  issues  were  tried.  And  the  issues  were  perhaps 
i(  &  best  that  could  be  framed  for  that  purpose.  I  take  it  to  be  clear,  not  only  from  the 
yort  of  Lord  Deas,  bat  also  from  the  report  of  the  Lord  President,  that  those  issues  were 
BlBi  vith  the  ooncorrence  of  both  parties,  and  ultimately  there  was  only  a  single  point  to  be 
faposedof  by  the  Court;  and  therefore,  although  those  issues  do  not  appear  to  me  to  be  the 
i»a  proper  fcr  the  purpose  of  disposing  of  the  whole  question,  the  parties  must  now  be  bound 
rtbnn.  Those  issues,  I  think,  raised  satficiently  the  question. 

Tbn  comes  the  question  as  to  the  propriety  of  the  exceptions  that  were  taken  to  the  summing 
(onbtcdon  of  Lord  Kinloch.  I  cannot  see  any  objection  to  those  directions.  The  princiim 
'  1  i^  I  think,  the  third.  It  was  objected  by  the  counsel  for  the  defender,  that  this 
is  incompetent,  because  it  is  calculated  and  intended  to  adduce  parole  evidence  to  prove 
feiBsttf  the  agreement  which  was  entered  into  at  the  meeting  in  question  by  Macfarlane, 
idiEi  Bd  Co.  and  the  witness,  in  reference  to  the  advances  to  be  tnaae  to  Macfarlane,  which 
pttont  was  reduced  to  writing  in  a  deed  executed  by  those  parties.  An  objection  was  taken 
tkegeoeral  question.  What  passed  at  that  meeting,  1  am  clearly  of  opinion,  was  a  perfectly 
M  qnesdoo.  It  was  not  confined  to  the  terms  of  the  agreement,  but  the  question  as  to 
QAii^  dot  passed  upon.that  occasioiL  There  might  have  been  in  the  course  of  that  conversation 
■Kt^iiag  to  shew,  that  there  was  a  particular  direction  from  the  respondent  to  the  appellant  to 
It  eye  of  his  hiterests,  and  to  take  care  that  he  should  be  paid  out  of  the  other  securities.  It 
HtinTihre  any  question  as  to  altering  the  terms  of  the  agreement  entered  into  by  the  three 
Then,  m  the  next  place,  an  objection  was  taken  to  the  summing  up  of  Lord  Kinloch. 
ejection  seems  to  me  to  be  without  foundation.  That  direction  of  the  learned  Judge  was, 
^y^i  the  jury  were  satisfied  on  the  evidence,  that  anterior  to  the  framing  of  the  memorandum, 
acr  bad  employed  the  defender  as  his  agent  to  obtain  for  him  security  ^inst  all 
—  EaWity  on  the  bills,  on  which  he  was  an  obligant  with  Dickie  and  Company,  and  the 
EfaMltr  had  undertaken  so  to  do,  it  was  competent  to  the  jury,  if  they  saw  sufficient  cause  for 
■  dK  evidence,  to  regard  the  framing  of  this  memorandum  as  a  step  taken  in  the  course  ctf 
^ieaployment)  and  any  error  in  framing  the  memorandum,  as  not  inferring  liberation  to  the 
M>krftam  the  pnrfessional  responsibility  charged  on  him.'* 

I  think  there  was  no  impro^iety  whatever  in  that  direction  by  Lord  Kinloch.  If  the  jury, 
■ki&g  at  the  evidence  of  the  conversation  that  took  place  at  the  time  of  the  agreement  that  was 
■otd  into,  and  the  other  evidence  in  the  case,  saw  sufficient  cause  for  taking  that  view  of  the 
^■■Ktint  between  the  parties,  there  was  no  reason  why  they  should  not  come  to  that  conclusion. 
\Jhn  it  was  contended,  on  the  part  of  the  appellant,  that  Lord  Kinloch  ought  to  have  directed 
gt^gpoo  two  points.  The  first  point  is,  that  the  agreement  of  the  parties  in  regard  to  the 
yitWil  in  flie  issues,  and  the  heritaUe  securities  which  it  was  agreed  should  be  granted, 
^^^^  reduced  into  writing,  the  jury  could  not  legally  give  effect  to  parole  evi&nce  as 
WilwiMoian  ^reemn^  in  regard  thereto,  inconsistent  with  the  terms  frf  that  deed.  But  one 
MS  M  K  an  see  why  these  shoild  not  do  so,  if  the  parole  evidence  was  quite  independent  tJt 
wdeed 

It  setns  to  me,  therefore,  that  there  is  no  objection  to  the  summing  up  of  Lord  Kinloch. 
IcillKD,  therefore,  entirely  in  the  opinions  of  the  learned  Judges  in  the  Court  below, 
delivered  at  considerable  length,  and  with  very  great  clearness,  so  that  there  is  no 
Vnd  for  the  exceptions  to  the  directions  and  summing  up  of  the  Lord  Ordinary.  I  equally 
J^wdi  them,  that  there  was  nothing  in  the  course  of  the  trial  which  made  it  necessary  to 
another  jury  for  the  purpose  of  trying  the  case.  The  case,  therefore,  as  it  appears  to 
^8  most  satisUctorily  disposed  of  as  regarded  the  action  of  the  respondent  for  misconduct. 

repect  to  the  bill,  I  certainly  have  had  some  doubt  in  my  mind,  whether  or  not  the  taw 
V^fcnd  goes  to  the  extent  of  permitting  such  a  defence  as  this  in  a  proceeding  on  the  bill 
The  learned  counsel  at  the  bar  have  quoted  no  case  to  satisfy  me,  that  it  is  competent  to 
l^tth  a  defence.    I  can  easily  conceive  the  rule  for  which  they  have  contended  to  apply 
^^auonaUy  to  a  case  where  an  action  is  brought  upon  Mils  in  the  ordinary  course  signed  by 
aad  as  to  which,  when  paid,  the  payment  is  denoted  by  a  receipt  therefor.   When  a 
Ms  up  a  case,  diat  the  bill  was  not  duly  signed,  or  was  not  duly  received,  there  being  no 
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receipt  produced,  it  is  extremely  reasonable  to  say,  that  he  shall  be  bound  by  the  bill,  unless  he 
can  shew  by  the  writ  or  oath  of  the  party,  that  he  is  not  liable.  But  this  is  a  defence  of  a  different 
nature.  It  is  a  defence  arising  from  the  position  in  which  this  defender  stood  towards  the  parties. 
And  that  depends  upon  a  variety  of  facts.  It  is  a  complicated  defence,  and  to  say,  that  in  such 
a  case  the  non-liability  can  be  proved  only  by  the  writ  or  oath  of  the  party,  seems  to  me 
unreasonable.  All  I  can  say  at  present  is,  that  no  case  has  been  cited  precisely  of  the  sasie 
nature. 

Uptm  the  whol^  I  think  the  judgment  of  the  Court  is  right,  and  therefore  I  concur  with  my 
nobfe  and  learned  friend,  that  the  judgmoit  should  be  supported,  and  that  the  appeal  should  be 
dismissed  vith  costs. 

Lord  Chelmsford. — My  Lords,  I  must  confess,  that  during  the  course  of  the  very  able 
argument  on  the  part  of  the  appellant,  I  have  entertained  very  considerable  doubt  as  to  the 
regularity  of  some  of  these  proceedings,  but  having  listened  to  the  reasons  which  have  been  given 
by  my  noble  and  learned  fnends  in  support  of  the  interlocubn^,  I  am  glad  to  be  able  to  concur  in 
the  opinion  that  the  interlocutors  ought  to  be  affirmed. 

Interlocutors  affirmed,  and  appeal  dismissed  •with  costs. 
For  Appellant,  J.  F.  Wilkie,  S.S.C,  Edinburgh;  Deans  and  Stein,  Solicitors,  Westminster. 
—For  Re^ondent,  Macbrair  and  Parker,  W.S.,  Edinburgh;  Simson,  Traill,  and  Wakeford, 
Solicitors,  Westminster. 


MARCH  3,  1863. 

John  Baird  and  Others,  Appellants,  v.  Magistrates  of  Dundee,  Respondents. 

Testament — Legacy — Trust — Mortification — Long  irregular  dealing — Negative  Prescription- 
Poor—^,  in  1639,  bequeathed  to  the  Magistrates  of  D.  £,\QOO  to  be  invested  for  the  yearly 
maintenance  0/  aged  people  of  D.  The  Magistrates  bought  land,  and  vested  it  in  an  existing 
hospital  managed  by  themselves  and  the  Council  of  D.for  the  poor  of  D.  and  orphans,  add 
the  land  was  managed  for  200  years  by  them  and  the  Council. 

Held,  That  after  the  lapse  of  time,  the  /,  bequest  must  continue  to  be  managed  by  the  Magistrides 
and  CoMncil  of  D.,  but  that  ike funds  must  be  appii^ for  the  aged  poor  according  to  J.'s  wttf-^ 

The  pursuers  appealed,  maintaining  in  their  case,  that  the  judgment  of  the  Court  of  Session 
should  be  reversed,  because— i.  It  was  competent  for  the  Court  of  Session  to  have  pronounced 
a  decree  in  terms  of  the  first  and  second  conclusions  of  the  summons,  and  to  have  refused  to 
entertain  the  other  conclusions  against  any  of  the  defenders,and  in  particular,  against  the  respond- 
ents. 2.  The  purpc-ses  of  the  will  were  those  alone  for  which  Johnstone's  bequest  was  received, 
and  in  fulfilment  of  which  the  purchase  of  Monorgan's  Croft  was  made  ;  and  because  thejods- 
ment  appealed  against  was  in  opposition  to  the  judgment  of  the  House  of  Lords  in  the  case  of 
the  Presbytery  against  the  Magistrates  of  Dundee.^  3.  On  the  assumption  that  the  Provost, 
Magistrates,  and  Council  were  now  legally  in  the  administration  of  Johnstone's  bequest,  there 
had  been  no  administrative  acts  adverse  to  or  inconsistent  with  the  purposes  thereof.  4-  " 
there  had  been  any  acts  of  the  Provost,  Magistrates,  and  Council  in  the  administration  of 
Johnstone's  bequest,  adverse  to,  or  inconsistent  with,  the  purposes  thereof,  their  administration 
was  usurped  and  illegal,  as  the  proper  trustees  in  the  bequest  were  the  Provost  and  Bailies  of 
Dundee.  5.  The  respondents'  plea  founded  on  the  mere  lapse  of  time — the  negative  prescrip- 
tion— had  no  foundation  in  the  circumstances,  and  no  application  to  such  a  trust  as  Mr.  John- 
stone's. 6.  Even  if  prescription  were  applicable  at  all,  it  strengthened  the  title  of  the  respond- 
ents, or  of  the  Hospital  Master,  their  officer,  as  holding  the  property  for  behoof  of  the  f^°P^ 
administrators  of  the  bequest,  or  (if  the  Provost,  Magistrates,  and  Town  Council  were  l^|y 
in  the  administration  of  the  bequest)  for  the  (M^iper  and  only  beneficiaries  therein.  Gffrmf^ 
Trustees  V.  Eglintonj  13  D.  1381,/}^  Lord  Justice  Clerk  Hope. 
The  respondents  in  ueir  prmted  case^  supported  the  judgment  on  the  following  grounds 
I.  On  the  shewing  of  the  appellants  in  the  record,  the  possession  which  the  Provost,  Ma^ 
trates,  and  Town  Council  of  Dundee  acquired,  and  had  ever  since  had,  was  adverse  to  the  title 


^  See  previous  report  24  D.  447  :  34  Sc.  Jur.  215.      S.  C.  i  Macph.  H  .L.  6 :  35  Sc  Jur.  305- 
'  See  report  of  case  alluded  to  by  the  Lord  Chancellor,  viz.  The  MagistraUs  0/ Dm"^ 
T.  PresfyUry  of  Dundie,  4  Macq.  Ap.  228  :  ante,  vol.  I  p.  1078  :  35  Sc.  Jur.  274. 
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of  tk  proper  trustees  and  beoeficiaries  ;  and  no  claim  having  been  mad<4  or  action  brought,  at 
tbe  msonce  of  the  proper  trustees  or  beneficiaries  for  the  period  of  forty  years  and  upwards 
i&r  emefgence  of  the  alleged  right  of  action,  such  right  of  action  had  been  lost  by  negative 
piescription.  2.  As  the  case  made  by  the  appellants  in  the  record  was,  that,  according  to  the 
ctcrect  reading  of  Johnstone's  will,  the  Provost  and  Bailies  alone  were  the  persons  nominated 
and  iiuoided  to  be  appointed  by  him  trustees  of  his  legacy  to  the  town  of  Dundee,  and  that  the 
pTOTost,  Magistrates,  and  Town  Council  had  no  right,  on  the  true  construction  of  the  will,  to  be 
tresiKs,  the  [nesent  appeal  must  be  decided  on  that  footing.  3.  The  facts  of  the  case  being  in 
accanhflce  with  the  shewing  of  the  appellants,  as  stated  in  the  first  reason,  the  claim  of  the 
appeUaots  was  therefore  cut  off  by  the  negative  prescription.  4.  The  title  to  Monorgan's 
Dm  harii^  been  taken  nearly  two  hundred  years  ago  in  favour  of  the  Hospital  Master,  for 
beboirfof  the  poor  of  the  hospital,  and  as  it  bore  no  reference  to  Johnstone's  will,  or  the  trusts 
thnofl  and  as  the  property  had  ever  since  been  possessed  under  charter  and  sasin^  and  admin- 
istend  fat  behoof  of  the  poor  of  the  Hospital,  in  these  circumstances,  not  only  was  ^ 
appeUant^  claim  and  right  of  action  barred  by  the  negative  prescription,  but  the  respondents' 
right  and  dtle  to  the  subjects  were  fortified  and  established  by  the  positive  prescription. 

^aAQ-C  and  Thorns,  for  the  appellants,  contended,  that  the  Court  of  Session  ot:^ht  to  have 
pranonnced  a  decree  in  terms  of  the  first  and  second  conclusions  of  the  summons,  and  declared 
the  fimds  applicable  exclusively  to  the  aged  and  impotent  (In  the  course  of  the  argument  the 
puucs  consoited  to  the  following  arrangement) : — 

Lord  Chancellor  Westburt.— Have  yoa  any  objection  to  accept  the  statement  with 
R^to  Monorgan's  Croft  contained  in  the  mterlocutor  of  the  Court  of  Session  on  the  26th  of 
hamomb? 

Mr.  Relt.^l  leave  it  in  your  Lordship's  hands. 

lOED  Chancellor. — We  cannot  take  notice  of  that  interlocutor,  further  than  that  the  finding 
cootaiDcd  in  it  would  enable  us  to  ascertain  that  MoncH'gan's  Croft  and  the  buildings  thereon, 
snbfea  to  the  question  of  boundary,  represent  Johnstone^s  legacy.  I  put  it  to  you  merely  as  a 
qoBtioiv  because  I  do  not  know  what  may  be  the  view  of  ray  noble  and  learned  -friends.  But 
SBpposing  the  House  should  come  to  the  opinion,  that  the  Provost,  Bailies,  and  Town  Council, 
baving  r^ard  to  the  lapse  of  time,  ought  to  be  r^^rded  as  trustees  of  the  property  which 
Rpreseots  Johnstone's  legacy,  and  supposing  the  House  were  to  declare  that,  having  regard  to 
tte  fisding  contained  in  the  interlocutor  of  the  Court  of  Session  of  the  26th  of  last  monthu 
*Udi  bad  been  accepted  by  tbe  present  appellants  and  by  the  respondents,  Monorgan's  Croft 
ad  dw  buildings  .thereon  represent  Johnstone's  legacy,  and  supposing  the  House  were  to  declare, 
An  the  property  representing  that  legacy  ought  to  be  considered  as  held  by  the  Provost,  Bailies, 
nd  To«Q  Council,  in  trust  to  be  applied  for  the  maintenance  of  the  aged  and  impotent  people  of 
I>indee,  and  with  that  declaration  were  to  remit  the  cause  to  tbe  Court  oi  Session  to  setde  and 
Vprore  of  a  scheme  for  the  application  of  the  revenues  of  that  property— what  would  you  say  b> 
«?  1  merely  put  it  to  you  as  a  question. 

Mr.  Roli. — I  ^ould  be  content. 

loKD  KiNGaE>owN. — Lord  Advocate,  you  agree  that  the  pursuers  upon  this  record,  according 
tbe  law  of  Scotland,  represent  all  the  interests  under  Johnstone's  wiU  ? 
Lord  Advocate. — They  do  not  represent  all  the  interests,  but  they  have  sufficient  title  to  enable 
them  to  pursue  this  suit 

U>RD  Chancellor. — My  noble  and  learned  friends  wish  me  just  to  repeat  what  I  stated 
hefore,  merely  for  the  purpose  of  seeing  whether  the  le^mied  counsel  have  anything  to  surest 
*iih  respect  to  it.  Let  us  for  a  moment  suppose,  that  our  order  will  nm  in  the  following  form; 
It  win  6ist  mention  the  interlocutor  of  the  20th  «  last  month,  and  will  state,  that  by  consent  of 
ue  parties,  that  interlocutor  has  been  laid  before- the  House.  It  will  then  declare,  that  having 
'■^anl  to  tbe  length  of  time  daring  which  the  Provost,  Bailies,  and  Town  Council  of  Dundee 
/ftf  administered  the  charity,  they  ought  to  be  considered  as  the  lawful  trustees  of  tbe  interest 
'jV^aited  by  Johnstone's  legacy.  It  will  then  declare,  that  Monorgan's  Croft  and  the  buildings 
"*reon  are  subject  to  the  trusts  declared  by  Johnstone's  legacy  of  j^iooo.  It  will  declare,  that 
^  iwomes  thereof  and  of  any  further  property  that  may  be  found  under  the  inquiries  herein- 
sttv  directed,  ought  to  be  applied  for  the  benefit  of  the  aged  and  impotent  people  of  Dundee, 
*=cording  to  a  scheme  to  be  settled  by  the  Court  of  Session.  It  will  then  refer  the  matter  back 
to  tbe  Court  of  Session,  to  inquire  whether  there  be  any  other  property  which  will  arise  from 
Wostone's  legacy.  And  it  will  direct  tbe  Court  of  Session  to  settle  a  proper  and  fit  scheme  for 
HMaMdication  of  the  rents  and  revenues  of  Monorgan's  Croft,  and  of  any  other  property  that 
found  as  the  result  of  inquiry,  in  suchl  manner  as  the  Court  of  Session  should  deem  fit. 
We^  lil^  to  bear  any  suggestion  that  may  be  made  upon  this  subject 

^r.RgU.—On  the  part  of  the  appellants  I  see  no  objection  to  that. 

'^AiivocaU. — ^We  have  no  objection  on  the  part  of  the  respondents. 

Mr.  Sett.—YooT  Lordships  will  deal  with  the  costs  of  the  pursuers,  and  of  all  parties. 

u>KD  Chancellor.— widi  regard  to  costs,  vould  it  not  be  better  to  refer  it  back  to  the 
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Court  of  Session,  to  consider  in  nrhat  manner  the  costs  of  all  parties  to  this  appeal  shall  be 
dealt  with?  They  might  consider  that  question  in  settlinj^  the  scheme  for  the  application  of  the 
revenues  of  Monorgan's  Ooft.  Individually,  subject  to  whatever  my  noble  and  l^nied  friends 
may  state,  it  would  appear  to  me  now,  that  this  action,  whatever  it  was  in  its  origin,  may  possibly 
be  made  to  serve  a  useful  purpose.  The  House  is  well  satisfied  with  the  disposition  shem  hy 
both  sides,  both  by  the  appellants  and  the  respondents,  to  convert  the  proceeding  to  a  usefol 
purpose ;  and  unless,  therefore,  my  noble  and  learned  friends  dissent.  I  shcHud  be  myself 
individually  disposed  to  propose,  that  these  costs  should  come  out  of  the  fund. 
Mr.  Rolt. — That  will  apply  to  the  costs  below,  as  well  as  here. 

Lord  Chancellor. — My  Lords,  it  is  the  earnest  desire  of  your  Lordships  to  convert  the 
proceedings,  which  are  now  brought  before  you,  to  a  useful  end  in  the  administration  of  this 
charityf  and  it  must  be  a  pleasure  to  your  Lordships  to  find,  that  your  desire  in  that  respect  hu 
been  assisted  by  the  parties  before  you.  I  think  no  reasonable  ooubt  can  be  entertained,  that 
seeing  that  the.administration  of  this  ftmd  has  been  in  the  hands  of  the  Provost,  Bailies,  ud 
Town  Council  of  Dundee  for  a  very  considerable  period  of  time,  for  more  than  two  hundred 
years,  in  the  character  of  trustees,  that  office  and  capacity  oi^ht  not  to  be  disturbed.  I  should 
therefore  humbly  propose  to  your  Lordships,  in  the  first  place,  to  make  a  declaration,  as  the  first 
part  of  the  order  of  this  House,  that  the  Provost,  Bailies,  and  Town  Council,  having  regard  to 
the  length  of  time  during  which  they  have  administered  the  charity,  ought  to  be  reg^ded  as  the 
lawful  trustees  of  the  fund  and  property  resulting  from  Johnstone's  legacy  of  ^looo. 

My  Lords,  as  regards  the  next  declaration,  your  Lordships  will  be  aided  very  much  by  the 
fact  that  circumstances  have  been  found  and  ascertained  by  an  interlocutor  in  the  Court  of 
Session,  very  recently  pronounced  in  another  suit  touching  the  condition  of  the  property  called 
Monorgan's  Croft.  I  should  therefore  propose  to  your  Lordships,  that  it  be  mentioned,  as  tie 
prefix  to  your  order,  that  that  interlocutor  of  the  26th  of  last  month  has,  with  the  consent  of  the 
appellants  and  respondents,  been  laid  before  the  Hou'se.  Then  the  next  declaration  will  be,  that 
the  property  called  Monorgan's  Croft,  and  the  buildings  thereon,  subject  to  the  quesoaii  of 
boundary  mentioned  in  that  interlocutor,  ought  to  be  considered  as  property  subject  to  the  trusts 
declared  by  Johnstone  in  his  will  leaving  the  sum  of /looa 

The  next  object  will  be  to  settle  a  scheme  fw  the  future  application  of  that  property,  and  of 
any  other  property  that  may  be  discovered,  because  at  present  it  has  not  been  finally  ascertained, 
that  there  not  be  some  other  property  applicable  to  the  purpose  of  Johnstone's  legacy,  t(Ani 
Monorgan*s  Croft  and  the  buildings  thereon.  I  should  therd^ore  propose  to  your  Lftfdships  to 
remit  the  cause  back  to  the  Court  of  Session,  with  a  declaration,  that  the  Court  of  Session  should 
inquire  whether  there  is  any  other  property  resulting  from  Johnstone's  legacy  besides  Monorgan's 
Croft ;  and  further,  with  a  direction,  that  they  should  settle  a  scheme  for  the  application  of  tbe 
revenues  of  the  whole  of  Monorgan's  Croft  and  the  buildings  thereon,  and  of  such  other  property 
as  may  be  found  for  the  benefit  and  maintenance  of  the  aged  and  impotent  people  of  Dundee,  in 
such  manner  and  with  such  directions  as  they  shall  think  fit,  and  with  the  aeclaration,  that  this 
House  deems  it  At  that  the  expenses  of  the  pursuers  and  defenders  in  the  Court  below,  and  also 
the  costs  of  this  appeal,  ought  to  be  paid  to  the  appellants  and  respondents  respectively  out  of 
the  trust  property ;  and  the  cause  will  be  referred  back  to  the  Court  of  Session  to  give  duections 
accordingly. 

That  would  be  the  substance  of  the  order  which  I  should  humbly  subtnit  to  your  Lordships- 
It  will  require  some  little  care  to  draw  it  up  ;  and  with  your  Lordships*  approbation,  I  wiUmywf 
take  care  that  it  be  reduced  properly  into  writing,  and  handed  over  to  the  Clerk  of  ParUamentsfiir 
the  purpose  of  being  shewn  to  me  parties. 

Lords  Kingsdown  and  Chelmsford  concurred. 

Interlocutors  rtversed^  with  declarations^  ^rectionsf  and  remit  as  above. 

For  Appellants^  Lindsay  and  Paterson,  W.S.,  Edinbureh ;  Dodds  and  Grde,  Solidtor*, 
Westminster.— /^i7r  RespondentSy  Maclachlan,  Ivory,  and  Rodger,  W.S.,  Edinbuf;gh  ,*  Loch  and 
Maclaurin,  Solicitors,  Westminsto'. 


Digitized  by 


E.  KINTORE  V.  UNION  BANK.  [Arpmmt.]  11B9 


MARCH  12,  1863. 

Earl  of  Kintore,  Appellant,  v.  UNION  BANK,  Respondents. 

ArbitfauMi — Redaction— Competency— Personal  Bar— Accession,  Deed  of— ^  submission  to 
artHritaieii  hf  A  and  tJu  creditors  of  {who  had  granted  his  estate  by  trust  deed  for  behoof 
of  his  crrditorsS  included  all  differences  as  to  the  claims  of  creditors  and  as  to  ranking. 

Heu)  (affirming  judgment),  That  this  included  claims  founded  on  deeds  which' A  alleged  to  be 
fraudulent. 

QuKRY,  Wk^ker  the  submission  included  a  debt  not  included  in  the  c^damt  of  the  crediUtr's 
daim.^ 

TIk  pursuer,  the  Earl  of  Kint<«e,  granted  a  trust  deed  (dated  ist  Jane  i860)  for  behoof  of 
CTcdiian,  in  favour  of  the  pursuer  Edmond.  The  creditors,  and  among  others  the  defenders,  the 
Unioa  Bank  of  Scotland,  acceded  to  the  trust  by  a  deed  of  accession,  which  contained  the 
fottowing  clauses  relative  to  the  settlement  of  disputes  arising  in  regard  to  the  debts : — "  We 
being  desirons,  that  all  differences  that  may  arise  among  us,  either  with  respect  to  the  claims  which 
we  may  severally  have  against  the  said  Earl  of  Kintore,  or  with  respect  to  the  method  and 
prindpte  of  ranking  us,  or  our  said  constituents  respectively,  upon  the  trust  estate  and  effects 
coarryed  by  the  said  trust  disposition,  may  be  settled  in  an  amicable  manner,  and  that  joint 
Bcasttfes  may  be  followed  by  us,  do  therefore  hereby  not  only  accede  and  agree  to  and  ratify  and 
Kpgnyf^  of  the  foresaid  trust  disposition, .  .  .  but  also  we,  the  said  creditors  and  agents  for 
creditors  hereto  subscribing,  do  hereby,  m  ourselves  and  our  said  constituents  respectively,  and 
oar  and  rJaiaz  heirs,  executon,  and  successors,  and  I,  the  said  Earl  Kintore,  for  myseU  and 
ay  hdrs,  executon,  and  successors,  do  hereby,  in  case  any  dispute  and  difference  shall  arise 
rtmifm^mf^  the  samc,  submit  to  Edward  Stratheam  Gordon,  £sc|uire,  Sheriff  of  Perthshire, 
wtan  failhrg,  to  George  Young,  Esquire,  Sheriff  of  Inverness-shire,  whom  fiiiling,  to  George 
Hov,  Esquire,  Sheriff  of  Stirlingshire,  as  sole  arbiter,  all  claims,  debts,  and  demands  which  we, 
the  sud  creditors  acceding  to  the  said  trust  disposition  by  ourselves,  or  our  agents  as  aforesaid, 
« OK  heirs  and  successors  respectively,  have  against  the  said  Earl  of  Kintore ;  with  full  power 
to  Ac  said  arbiter  to  determine  the  extent  of  the  several  debts  due  by  the  said  Earl  of  Kintore, 
and  to  rank  and  prefer  the  several  creditors  upon  the  trust  funds,  estate,  and  effects  disponed 
and  ooDveyed  as  aforesaid,  and  free  produce  thereof ;  and  to  take  the  oaths  of  the  several 
creditors  upon  the  verity  of  their  debts,  and  all  other  probation  necessary  for  instructing  the 
claims  of  the  said  creditors  respectively ;  and  the  deductions  to  be  made  in  ranking  the  same 
upon  the  trust  estate,  in  respect  of  special  securities  held  by  any  of  the  said  creditors,  and  to 
give  forth  and  pronounce  decreets  arbitral,  one  or  more,  upon  the  matters  hereby  submitted, 
dettrmintng  the  same  in  whole  or  in  part,  any  partial  decreets  bdng  hereby  declared  to  be  final, 
so  far  as  concerns  the  matters  thereby  determined." 

Some  time  after  the  trust  deed  and  deed  of  accession  had  been  executed,  the  Earl  of  Kintore 
and  ha  trustee  brought  this  action  to  have  it  found — (i.)  with  reference  to  a  boK^  and  disposition 
in  Monty  over  unentuled  lands  fw  j£8ooo  sterling,  g^ted  (on  i^di  June  1834)  by  the'  Earl 
and  Cffiintr«ff  of  Kintore,  in  favour  of  Messn.  BUiikie,  who  at  one  time  acted  as  the  Earl's 
hOoRy  and  with  reference  to  an  assignation  thereof  in  favour  of  the  Union  Bank,  (dated  i6th 
Hay  1856^)  that—"  the  said  pretended  bond  and  disposition  in  security,  and  assignation  tho'eol^ 
do  not  constitute  any  good  ground  of  debt  or  oblation  against  the  pursuers,  the  said  Lord  and 
Lady  Kintore  and  Francis  Edmond,  as  trustee  foresaid,  or  any  of  them,  in  favour  of  the 
defoMlers,  or  any  of  them,  and  that  the  said  pursuers,  Lord  and  Lady  Kintore.  and  Francis 
EduKMid,  as  trustee  foresaid,  are  not  indebted  to  the  defenders,  or  any  of  them,  in  any  sum  of 
Buoey  in  respect  of  the  said  bond  and  disposition  in  security  and  assignation  thereof ;  and  that 
tbc  said  bond  and  disposition  in  security  and  assignation  thereof,  do  not  constitute  or  form  any 
viU  security  over  the  lands  therein  and  herein  before  referred  to." 

The  summons  then  concluded,  that  the  disposition  and  assignation  should  be  reduced.  It 
next  oBDcluded  (z.)  in  like  manner  for  reduaim  of  a  promissory  note  for  15,000,  granted  by 
tbe  Eari  in  &vaar  of  Messrs.  Blaikie,  and  indorsed  by  them  to  the  decoders ;  or  otho-wise,  that 


■  See  previous  reports  24  D.  $9=  34  Sc.  Jur.  32a  S.C  4  Macq.  Ap.  465 :  i  Macph.  H.  L. 
13:  35  St  Jur.  3M. 
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the  Earl  should  be  credited,  as  in  reference  to  that  promissory  note,  with  two  sums  of  ^£3940  and 
£i6yo  2s.  $d.y  alleged,  to  have  been  paid  to  the  defenders  on  account  of  it  It  thca  concluded 
(3.)  for  reduction  of  three  accepted  bills  drawn  on  them  by  the  defenders,  amounting  together  to 

the  sum  of  ;£25oo. 

The  pursuers'  statement  was,  that,  in  May  1854,  Messrs.  Blaikie,  having  overdrawn  their 
cash  account  with  the  bank  to  the  amount  of  ^64,ooc^  besides  incurring  liabilities  on  bills  and 
otherwise  to  the  amount  of  ;^20,ooo,  fraudulently  appropriated  money  belonging  to  clients  with 
the  knowledge  of  the  bank,  in  order  to  reduce  the  liabilities.  They  averred  that,  under  the 
pretence  of  correcting  a  mistake  in  the  Earl's  marriage  settlement,  Messrs.  Blaikie  fraudulently 
presented  for  bis  signature,  and  that  of  the  Countess,  the  above  mentioned  bond  in  their  favour 
over  certain  portions  of  his  uneitailed  lands,  for  ^^Sooo ;  that  the  Earl  and  Countess  signed  the 
deed  under  the  belief  that  it  was  for  the  purpose  stated  ;  that  the  Earl  then  neither  dratred  to 
borrow,  nor  received  any  part  of  the  /8000  in  loan,  nor  any  other  consideration  wlutever  for  the 
bond  ;  that,  two  years  afterwards,  thebond  was  assigned  without  the  pursuer's  knowledge  to  the 
Union  Bank,  in  consideration  of  a  sum  of  j^Sooo,  which  never  was  paid,  or  even  credited,  by  the 
bank  to  Messrs.  Blaikie ;  that,  at  the  date  of  receiving  the  assignation,  the  Union  Bank  were 
well  aware,  that  the  bond  represented  no  real  transaction  between  Lord  Kintore  and  Messrs. 
Blaikie;  that  they  knew,  that  it  had  been  granted  without  consideration,  and  that  the  Earl 
was  never  indebted  to  Messrs.  Blaikie  to  any  extent  in  respect  thereof;  that  they  were  also  well 
aware,  that  the  assignation  was  granted  without  any  communication  with  or  authority  from  Lord 
or  Lady  Kintore ;  that  notwithstanding  of  this  knowledge  on  the  part  of  the  Union  Bank,  the 
assignation  was  fraudulently  taken  from  Messrs.  Blaikie,  with  the  fraudulent  purpose  of  holding 
Lord  Kintore  and  the  lands  mentioned  in  the  bond  responsible,  to  the  extent  of  the  sum  con- 
tained in  it,  for  the  liabilities  of  Messrs.  Blaikie,  with  which  the  bank  well  knew  Lord  Kintore 
had  no  concern,  and  that  they  sought  now  fraudulently  to  enforce  the  alleged  responsibility 
against  Lord  Kintore  and  the  lands. 

With  reference  to  the  note  for  ^15,000,  the  pursuers  averred,  that  it  had  been  fraudulently 
obtained  by  Messrs.  Blaikie  from  the  Elarl,  on  the  false  allegation,  that  he  owed  them  the 
amount  for  advances  in  the  management  of  his  estates ;  that  it  was  indorsed  to  the  defenders, 
who  received  it  with  the  full  knowledge,  that  it  had  been  fraudulently  obtained;  tlut  the 
defenders  gave  no  value  for  it,  but  merely  put  it  to  the  credit  of  Messrs.  Blaikie ;  that,  to  meet 
this  note,  they  bwrowed  ^12,670  2s.  sd.  on  the  security  of  Lord  Kintore's  estates ;  that  (with  the 
exception  of  ;£6o)  they  paid  this  amount  in  two  sums  to  the  defenders ;  and  that,  by  a  fraudulent 
arrangement  between  the  defenders  and  Messrs.  Blaikie,  only  ^5000  of  this  sum  was  placed  to 
the  credit  of  the  note,  the  remainder  having  been  placed  to  Messrs.  Blaikies'  private  account 

The  avennent  with  reference  to  the  three  acceptances,  amounting  together  to  ;^25oo,  was,  that 
they  had  been  placed  blank  in  the  hands  of  Messrs.  Blaikie,  for  the  purpose  of  being  employed 
in  certain  speculations  in  Australia,  and  had  been  fraudulently  transferred  by  them  to  the 
defenders,  who  (it  was  said)  gave  no  value,  and  were  aware  of  the  fraudulent  misapplication. 

The  pursuers  pleaded,  with  reference  to  the  bond  and  disposition  in  security,  inUr  alia, — 
I.  That,  having  been  fraudulendy  impetrated,  and  the  bank  not  being  ion4  fide  onerous  assignees, 
the  bond  and  assignation  thereof  did  not  constitute  a  good  ground  of  debt  against  the  or 
Countess  or  his  Lordship's  trust  estate,  and  ought  to  be  reduced.  2.  That  the  bond  having  been 
subscribed  without  any  consideration,  and  never  having  constituted  a  good  ground  of  debt  in 
favour  of  the  grantees,  and  the  bank  not  being  bm&  fide  onerous  assignees,  the  bank  had  no 
good  claim  of  debt  against  the  pursuers.  Lord  and  Lady  Kintore,  or  his  Lordship's  trust  estate 
in  respect  of  said  bond  and  assignation  thereof,  and  the  same  ought  to  be  reduced. 

The  pursuers  stated  similar  pleas  with  reference  to  the  promissory  note  and  bills. 

The  defenders,  in  their  defences  a^inst  satisfying  the  production,  pleaded  that — The  action, 
and  the  pursuers'  title  to  prosecute  it,  and  the  jurisdiction  of  the  Court  to  entenain  it,  were 
excluded  by  the  trust  deed  and  deed  of  accession,  and  the  contract  of  arbitration  therein 
contained. 

The  Court  of  Session  held,  that  the  action  of  reduction  was  incompetent  though  it  was  alleged, 
that  the  documents  had  been  obtained  by  fraud  to  which  the  creditor  was  accessory. 

The  Earl  of  Kintore  appealed,  maintaining  in  his  case,  that  the  judgment  of  the  Court  of 
Session  should  be  reversed — i.  Because,  on  a  sound  construction  of  the  clause  of  arbitration, 
contained  in  the  deed  of  accession,  it  did  not  apply  to,  nor  comprehend,  the  questions  raised  in 
the  present  action.  2.  The  clause  of  submission  founded  on  could  not  be  held  to  apply  to,  or 
comprehend  the  decision  of,  false  and  fraudulent  claims,  inasmuch  as  such  claims  neither  were 
within  the  contemplation  of  the  parties  at  the  date  of  the  submission,  nor  fell  within  the  terms 
of  the  reference.  4.  The  respondents,  having  acted  fraudulently,  were  not  entitled  to  avail 
themselves  of  the  submission,  or  thereby  to  exclude  the  jurisdiction  of  the  ordinary  courts  of  law. 
4.  Because  there  were  other  pursuers  of  the  action  who  were  not  parties  to  the  submisaon,  and 
whose  interests  could  not  omveniently  or  OHnpetentW  be  considered  separately  frwD  those  of 
Lord  Kintore  and  his  trustee.   5.  Because  the' Court  w  Session  had  dismissed  the  action  in 
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aad  had  neither  granted  nor  refused  decree  as  craved,  after  investigating  for  thernseives  the 
gnxmds  of  action^  or  considering  the  award  of  the  arbiter. — Laudtrs..  Wingate,  14  D.  633; 
SoiT,  I,  7,  9;  Ersldne,  iii.  l,  16 ;  Ranken  v.  Marshall^  22  D.  351. 

The rs[midents  in  their  case  supported  the  judgment  on  the  foUovring  ground: — The  subject 
noter  <tf  the  appellant's  action  being  comprehended  by  the  contract  of  arbitration,  and  .the 
arlater  therein  named  having  full  pover  to  determine  whether  the  documents  objected  to  by  the 
^■prihnts  constituted  good  grounds  of  debt,  the  appellants'  action  in  the  Court  of  Session,  and 
the  jarisdiction  of  that  Court  to  entertain  it,  vere  excluded,  and  the  action  was  correctly 
disimsxd,  in  so  far  as  pursued  at  the  instance  of  the  appellants. — Bell  on  Arbitration,  p.  20; 
Uncfrgt^^  V.  MaclVatt,  6  S,  825 ;  MacCaul  v.  Monkland  R.  Co.,  9  S.  522 ;  Robertson  v. 
Ji>*Mto«,  13  S.  289  ;  Stewarts.  Latins  Trustees^  2  D.  167;  Campbell  v.  Mac/arlane,  13  S.  641 ; 

r.  E^i^rgh  and  Glasgow  R.  Co.,  5  D.  1025;  Tumbull  v.  Macbride,  20  D.  514; 
STDuuUtJ  S.  765,  as  explained  by  Lord  justice  Qerk  in  Hawkins  v.  JVedderdurx,  4  D.  924 ; 
Mft  C«iL,  5^1  ed.  voL  iL  p.  486 ;  Erskine's  Institutes,  iv.  3,  32 ;  Piteaim  t.  Drummond,  i  S. 
431;  I  W.S.  194. 

RoU  Q.C.,  and  Cairns  Q.C.,  for  the  appellant. — The  interlocutor  below  was  wrong.  The 
qoKtiMi  depends  on  the  true  construction  or  the  clause  in  the  deed  of  submission.  The  parties, 
wben  cBteriDg  into  that  deed,  never  contemplated  such  a  case  as  that  which  has  arisen,  viz., 
vbere  the  documents  of  debt  had  been  fraudulently  obtained.  They  only  intended  to  include 
l«J fidt  debts,  and  hence  the  parties  entered  into  it  in  the  capacity  of  creditors.  They  agreed 
OD  Ae  hypothesis,  that  there  was  a  real  debt  between  them,  and  it  was  only  the  extent  and 
iTWint  of  the  debt  which  they  referred  to  the  arbiter.  Questions  of  fraud,  and  the  consequent 
tibuioaof  documents  on  that  ground,  are  not  proper  subjects  of  such  a  reference ;  they  can 
Mlf  beset  right  by  a  court  of  law.  Thus,  in  Lauder  v.  iVingate,  14  D.  633,  Lord  Cuninghame, 
is  1  similar  case,  said  an  injury  inferring  damages  was  no  more  within  an  ordinary  reference  of 
maxn  in  difference  between  partners,  than  if  one  had  committed  a  criminal  assault  on  the  other 
in  the  highway.  The  jurisdiction  of  an  arbiter  is  not  to  be  enlarged  by  mere  inference,  and  even 
iclaose  of  a  general  form  is  cut  down  to  a  particular  subject  matter  according  to  the  relative 
anation  of  the  parties.  In  Aberdeen  Rail.  Co,  v.  Blaikie,  atile,  vol.  i.  p.  1 19  ;  24  Sc.  Jur.  537,  it 
Mem  to  be  decided,  that  questions  of  fraud  were  impliedly  excqited  from  a  general  clause  of 
icfcRnce  Moreover,  there  are  other  pardes  to  the  deed  who  are  not  bound  by  the  arbitration ; 
dms  Lady  Kintore  is  prejudiced  by  the  terms  <tf  the  interlocutor.  .  But  there  was  another 
<>biedion  to  the  inteiioaitors.  The  Union  Bank  in  their  affidavit  of  debt  do  not  mention  their 
md  ind  disposition  for  ^8000;  therefore  they  have  proved  for  one  debt,  but  not  claimed  for 
Ae  other.  They  are  not  bound  by  the  submission  as  to  the  laner  debt.  The  Court  below  bad 
vamcd,  that  the  respondents  had  claimed  in  respect  (tf  that  bond,  whereas  they  have  never 
<1doc  so.  The  interlocutor,  therefore,  cannot  be  right  in  sustaining  the  prelinunary  objection  as 
b  die  bond  and  disposition  in  security. 

Jit  Solidtor  General  (Palmer),  and  Anderson  Q.C.,  for  the  respondents. — The  appellants  have 
nised  a  new  point,  which  was  never  taken  in  the  Court  below,  as  to  the  ^8000  bond ;  but  it  was 
not  ncttssary  for  the  respondents  in  their  affidavit  to  include  this  bond,  for  their  accession  to  the 
<leed  impliedly  brought  that  debt  also  within  the  scope  of  the  submission.  By  the  deed  of 
Kcession  the  creditor  waived  all  other  remedies  which  were  open  to  him  at  law. 
[LcatD  Chancellor. — Your  accession  to  the  deed  would  not  per  se  entitle  you  to  payment  of 
TWtdtiH;  you  must  prove  it.  Now  you  had  not  proved  for  the  ;^8ooo  bond.  Are  you  barred 
taf  the  de«l  of  accession  from  recovering  on  that  bond  ?   Would  the  finding  of  the  arbiter  be 

icsjiivoidd  be  res  judicata,  and  a  release  of  all  the  debts  due  to  the  respondents.  As  to  the 
<Af  pnot,  the  cbuse  of  submission  is  wide  enough  to  include  the  disposal  oy  the  arbiter  of  the 
ot^Kdoos  to  the  validity  of  the  documents  of  debt,  whether  they  are  objections  founded  on  ftaud 
fothenrise. 

LoKD  Chancellor  Westburv. — My  Lords,  the  question  to  be  decided  upon  this  appeal,  or 
i^ttxr  die  question  upon  which  the  app^  depends,  is  whether  the  respondents  have  or  have  not 
sotmitted  to  arbitration  in  respect  of  the  entirety  of  tiieir  several  debts  and  demands  against  the 
"Ppeflant,  the  Earl  of  Kintore. 

In  4e  Court  below  it  has  been  found  and  declared,  that  the  preliminary  defence  of  the 
^^PODcknts,  rested  on  the  fact  of  there  being  a  submission  to  arbitration,  was  a  sufficient  ground 
■  defence  to  an  action  of  reduction  brought  by  the  Earl  of  Kintore ;  and  I  think,  that  you  will 
?Pttvith  me,  that,  with  regard  to  all  these  several  debts  of  the  respondents  which  are  included 
affidavit,  by  which  they  sought  to  qualify  themselves  to  rank  as  creditors  under  the  trust 
•wHliat  that  preliminary  defence  was  correctly  allowed  by  the  Court  below.  But  there  arises 
"  aatrial  circumstance,  and  one  upon  which  it  is  a  matter  of  regret,  that  the  point  does  not 
Vflfas  to  have  been  clearly  and  directly  called  to  the  attention  of  the  Court  below.  That  material 
'^i^abKJt  is,  that  the  bond,  accompanied  by  a  security  for  £^ooa,  being  one  of  the  items  of 
t*  lUn  of  ^bt  held  by  the  resptrndents,  Che  Bank  is  not  indnded  or  mentitmed  in  that 
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affidavit,  and  accordiilgly  in  respect  of  that  bond,  the  respondents  did  not  claim,  so  far  as  the 
affidavit  is  concerned,  to  be  ranked  as  creditors  under  the  trust  deed.  The  contention  on  th« 
part  of  the  respondents  is,  that  it  vas  unnecessary  to  make  any  mention  of  that  item  of  their  daiit 
m  the  affidavit,  because  they  contend,  that  the  simple  execution  of  the  trust  deed  vas  in  itself  an 
accession  to  that  deed  in  omnibus,  with  regard  to  their  demands ;  and  accordingly,  that  this  debt 
of  £^oao,  though  not  specified  in  the  affidavit,  is  one  of  the  debts  in  respect  of  which  they  are 
bound  by  that  submission  to  arbitration. 

Now,  a  circumstance  which  1  think  will  weigh  with  your  Lordships,  is  this  fact,  that  certainly 
it  does  appear,  that  in  the  Court  below  a  conclusion  was  arrived  at  by  that  Court,  that  the  present 
respondents  had  sought,  and  sought  directly^  to  be  ranked  as  creditors  in  respect  of  that  bond, 
and  accordingly  I  find  the  Lord  Ordinary  speakini^  of  their  position  in  that  respect  in  a  manner 
and  in  language  perfectly  incompatible  with  a  notion  that  he  was  referring  directly  to  the  fac^ 
that,  in  respect  of  that  debt  they  had  any  other  claim  to  be  ranked  as  creditors  than  1^  their 
execution  of  the  deed  of  accession,  for  the  Lord  Ordinan^s  language  is,  they  have  advanced  a 
claim  to  be  ranked  on  the  trust  estate,  first,  for  a  sum  of^  j^Sooo ;  and  then  afterwards,  in  the 
latter  part  of  the  note,  the  Lord  Ordinary  repeats,  that  "there  is  in  substance  nothing  inrolved 
but  the  validity  of  a  debt  sought  to  be  ranked  under  the  trust ; "  and  I  am  not  surprised  at  the 
Lord  Ordinary  arriving  at  that  conclusion,  because  1  find  in  the  4th  article  of  the  respondents' 
statement  of  facts,  th^  the  respondents  had  stated  erroneously  in  point  of  fact,  that  they  had 
intimated  to  the  pursuer,  the  trustee  under  the  deed,  the  debts  owing  to  them  under  and  by 
virtue  of  the  vouchers  and  securities  referred  to  in  the  conclusion  of  the  summons,  and  have  no 
doubt  therefore  that  it  was  taken  for  granted— erroneously  taken  for  granted — that  there  had 
been  a  distinct  application  to  prove  in  respect  of  that  particular  debt 

Now,  upon  adverting  to  the  language  of  the  trust  deed,  it  will  appear  upon  that  deed,  though 
it  is  unnecessary  for  your  Lordships  to  pronounce  any  opinion  upon  it,  that  a  creditor  holding  a 
specific  security  is,  ^uoad  that  security,  left  at  lib:;rty  to  realize  it,  and  is  not  at  liberty  to  come 
upon  the  estate  until  he  seeks  to  prove  in  respect  of  the  balance  of  his  debt,  after  realizing  the 
security  appropriate  to  it,  or  until  he  has  a  surplus  in  his  hands  over  and  above  that  debt  residting 
from  the  sale  of  that  security. 

And  therefore  it  might  appear,  that  the  respondents  were  ri^t  in  what  they  have  d(ne,namd^j 
in  seeking  to  prove  only  in  respect  of  the  other  debts,  not  including  this  bond  and  disposition  m 
security.  But,  under  the  circumstances,  I  shall  humbly  submit  to  your  Lordships  the  propriety  of 
not  pronouncing  upon  that  point  any  definite  opinion,  by  extending  your  order  thus  far,  and  dius 
far  only,  namely,  to  reverse  the  interlocutor  complained  of,  so  far  as  relates  to  the  bond  and 
disposition  in  security,  and  to  remit  the  case  to  the  Court  below  to  proceed  in  the  cause,  with  a 
declaration  that  your  Lordships'  order  is  not  to  affect  or  prejudice  any  question  that  may  here- 
after arise  upon  the  closing  of  the  record,  because  I  take  it,  that  in  reality ,the  conclusion  at  which 
your  Lordships  will  now  arrive,  that  this  preliminary  defence  ought  in  hoc  slatu  to  be  repelled 
quoad  the  bond  and  disposition  in  security,  is  arrived  at  only  for  the  purpose  of  allowing  this 
particular  matter,  which  appears  to  your  Lordships  important  to  be  considered  and  decided,  to 
be  again  submitted  to  the  Court  below,  it  being  apparent,  in  the  view  which  I  have  taken  the 
liberty  of  laying  before  your  Lordships,  that  in  reality  a  fact  was  assumed  in  the  Court  below, 
which  was  not  correct  If  that  fact  had  been  according  to  the  assumption,  your  Lordships 
probably  would  have  agreed  altogether  in  the  propriety  of  the  interlocutor  of  the  Court  below. 
That,  however,  is  a  point  left  utterly  undetermined  by  your  Lordship^  present  dedsitm.  I  there- 
fore  shall  humbly  move  your  Lordships  to  reverse  the  interlocuUirs  complained  of,  so  for  as 
relates  to  the  bonid  and  disposition  in  security,  and  that  without  prejudice  to  any  questions  that 
may  arise  hereafter  upon  uie  record,  but  reserving  those  exprases  to  be  considered  and  ^alt 
with  hereafter  in  the  cause,  as  the  Court  of  Session  shall  think  right;  and  to  affirm  the 
interlocutor  in  all  other  resp»:ts. 

Lord  Chelmsford.  —My  Lords,  I  have  no  difficulty  in  agreeing  with  that  part  of  the  inter- 
locutor which  states,  that,  so  fiu-  as  respects  the  balance  of  the  5,000  upon  the  promissory  note 
and  the  bills  of  exchange  amounting  to  £2^00,  the  action  of  declarator  and  reduction  is  excluded 
by  the  trust  deed  and  the  deed  of  accession. 

It  has  been  argued,  that  the  trust  deed  and  the  deed  of  accession  did  not  empower  the  arbiter 
to  consider  any  question  of  fraud  which  might  be  alleged  in  answer  to  any  claim  for  debt  of  any 
creditor  coming  m  under  these  deeds  ;  and  it  was  argued,  on  the  part  of  the  appellants,  that  the 
word  "creditor"  in  the  trust  deed  does  not  apply  to  the  case  of  a  person  who  claims  a  debt, 
which  turns  out  in  the  result  to  be  founded  in  fraud.  Now,  it  is  perfectly  clear,  that  that  word 
"  creditor  "  is  not  used  in  that  sense ;  but  that  it  is  used  in  the  sense  of  a  person  having  a  claim 
to  a  debt,  the  validity  of  which  is  to  be  ascertained  in  the  way  provided  for  by  the  deed.  Well, 
the  deed  provides,  that  the  arbiter  is  to  determine  the  amounts  of  the  different  debts ;  and  he  is 
to  take  the  oaths  of  the  several  creditors  upon  the  verity  of  their  debts,  and  all  other  probation 
necessary  for  instmaing  the  claims  (tf  the  several  creditors  respectively.  It  is  clear,  that  the 
creditcffs  are  to  establiu  the  ralidity  of  their  debts  to  the  satimcUon  of  the  arbiter ;  and  if  it 
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ntiK  oat,  tbat  tbe  debt  is  invalid  by  reason  of  its  being  founded  in  fraud,  there  is  no  more 
iaa»  why  the  jurisdiction  of  the  arbiter  should  be  excluded  from  the  consideration  of  that 
piticalar  gFOtmd  of  invalidity  than  from  the  consideration  of  any  other  ground  upon  which' the 
delit  canD(K  be  claimed  against  the  estate.  Therefore  I  think  it  perfectly  clear,  that  the  question 
gf  fraud  is  a  question  which  is  open  to  the  arbiter  under  this  deed. 

With  respect  to  the  question  arising  as  to  the  ;^8ooo  bond,  I  certainly  cannot  help  very  much 
RgrettiDg,  that  the  question  was  not  raised  before  the  Lord  Ordinary,  as  it  might  have  been,  and 
bdixc  ite  Inner  House ;  and  even  when  the  appellant  comes  before  your  Lordships,  he  does 
■at  sate  in  his  reasons  of  appeal  anything  respecting  tbat  bond  debt  of  £Sooo.  \  agree  with 
tin  noble  and  teamed  Lord  on  the  woolsack,  that  it  will  be  desirable  not  to  express  any  opinion 
vidi  regard  to  that  debt  of  j^Sooo.  And  I  agree,  therefore,  that  the  course  which  has  been 
iKgested  will  be  the  proper  one  for  your  Lordships  to  adopt  on  the  present  occasion. 

LoaD  KiNGSDOWN. — My  Lords,  1  concur. 

Interlocutors  in  part  reversed,  and  in  part  affirmed. 

Fv  Appellants^  Patricl^  M'Ewen,  and  Garment,  W.S.,  Edinburgh;  Dodds  and  Grei& 
Satidtor^  Westminster.  —  For  RespoiuUnts,  Walter  DuthiCf  W.S.,  Edinburgh ;  Loch  and 
Hadurin,  Solicitors,  Westminster. 


MARCH  26,  1863. 

Messrs.  Merry  and  Cuninghame,  Appellants,  v.  James  Brown,  Trustee  on  the 
Sequestrated  Estate  of  the  late  W.  F.  Campbell,  Esq.  of  Islay,  Respondent, 

ArtiitEUton— Submission— Obligation  to  Refer  Oversman— /4  missive  of  lease  0/  minerals,  on 
vluch  possession  followed,  contained  a  stipulation^  that, "  should  the  minerals  become  exhausted, 
arworkaiU  only  at  an  evident  loss,  tlte  tenants  shall  be  entitled  to  ^ve  up  the  lease,  on  the 
ume  being  ascertained  by  arbiters  mutually  chosen." 

Heib  (affirming  judgment),  That,  altlwugh  arbiters  were  not  named,  a  valid  obligation  was 
instituted  to  refer  to  arbitration  the  question^  whether  the  mitterals  were  workable  only  at  an 
itident  loss, 

Heu)  fuitha,  That  such  a  missive  did  not  impliedly  bind  the  parties  to  appoint  an  oversman  or 
'»ptre,  should  the  arbitets  differ. 

In  1S44  Mr.  Campbell  of  Islay  entered  into  "heads  of  agreement,"  by  which  he  agreed  to  let 
tile  coai  and  ironstone  in  his  estate  of  Woodhall  to  Messrs.  Alison,  Merry,  and  Cuninghame,  for 
t^'  oae  years,  at  a  flxed  yearly  rent  of  £Apoo,  or  of  certain  lordships.  The  tenth  head  of 
agreemeiu  vas — "  Should  the  minerals  become  exhausted,  or  workable  only  at  an  evident  loss, 
tbe  tenants  shall  be  entitled  to  give  up  the  lease,  on  the  same  being  ascertamed  by  arbiters 
■Dually  chosen." 

The  ihiitecnth  head  provided  that  the  lease  contemplated  to  be  executed,  in  conformity  with 
ihe  heads  of  ^reement,  was  "to  contain  the  usual  clauses  of  a  miheral  lease." 

The  tenants  proceeded  to  work  the  minerals,  and  in  1855  they  intimated  their  abandonment  of 
tiMm,  as  bong  workable  only  at  an  evident  loss.  A  correspondence  ensued,  in  which  the  tenants 
called  on  the  defender  (trustee  on  tbe  sequestrated  estate  of  Mr.  Campbell)  to  enter  into  a  sub- 
■BisioD  in  terms  of  the  tenth  head,  and  the  pursuers  intimated  that  '*  the  arbiter  on  our  part  is 
Mr.  David  Landale,  mining  engineer,  Edinburgh." 

The  defiender  at  first  mamtained,  that  the  obligation  to  refer  was  not  binding,  but  afterwards 
he  stated  dial  he  agreed  to  refer,  and  "  Mr.  Nicholas  Wood  of  Newcastle  is  to  act  on  our  part." 

TIk  pursuers'  agent  then  prepared  a  draft  of  a  submission  containing  a  clause  empowering 
^  arbiters  to  name  an  oversman ;  but  the  defender  declined  to  agree  to  any  clause  providing 
^devolution  on  an  oversman  ;  and  so  no  formal  deed  of  submission  was  executed. 

Tfce  pursuers  then  raised  the  present  action  concluding  for  declarator— ^rr/,  that  the  defender 
■K  Hand  to  enter  into  a  submission  referring  the  question  whether,  at  tbe  date  of  abandon- 
■■■CBt,  the  minerals  had  become  workable  only  at-an  evident  loss,  to  two  arbiters  to  be  mutually 
'^on  by  the  parties,  and,  in  case  of  difference  of  opinion,  to  an  oversman  to  be  joindy  chosen 


'  See  pcrious  reports  21  D.  F337  :  22  D.  1148  :  31  Sc.  Jur.  733  :  32  Sc.  Jur.  528.  S.  C 
I  Maeph.  H.  L.  14 ;  35  Sc.  Jur.  417. 
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by  the  parties,  to  be  nominated  in  the  deed  of  submission ;  and  in  case  of  the  faihire  of  tlie 
oversman  by  death,  non-acceptance,  or  otherwise,  then  to  any  other  oversman  whom  the  arbiters 
might  choose  ;  and,  in  the  event  of  the  pursuers  and  defender  failing  to  agree  on  an  oversman^ 
then  that  there  should  be  a  reference  to  the  arbiters  ;  and,  in  case  of  difference  in  opinion 
between  them,  to  any  oversman  they  might  choose ;  second/y,  there  was  a  conclusion  for 
declarator,  that  the  defender  should  be  ordained  to  concur  with  the  pursuers  in  executing  a  deed 
of  submission  accordingly  ;  and  further,  that,  in  the  event  of  the  Eirbitration  proving  in  any  way 
inefTectual  to  determine  the  matter  in  dispute,  it  should  be  declared  that,  at  the  date  of  abandon- 
ment the  minerals  had  become  workable  only  at  an  evident  loss ;  and  that,  on  such  bein^ 
ascertained  either  by  arbitration  or  by  the  Court,  it  should  be  found  that  the  pursuers  were 
entitled  to  give  up  the  lease. 

The  Court  of  Session  held,  that  the  parties  must  first  enter  into  an  arbitration,  and  that  it  was 
premature  to  compel  the  parties  to  enter  into  the  question  as  to  an  oversman. 
'  Against  the  judgment  of  the  Court  of  Sessim  toe  pursuers  applied  to  the  House  of  Lords, 
maintaining  in  their  printed  case^  in  reference  to  the  judgment  of  15th  July  185%  that  it  ought  to 
be  reversed,  for  the  fbllomng  reasons : — i.  Because  in  the  tenth  article  of  the  heads  of  agree- 
ment between  the  late  Mr.  Campbell  and  the  appellants,  the  arbiters  were  not  named  ;  and  by 
the  law  of  Scotland  such  a  reference  was  ineffectual.  2.  By  the  tenth  article,  there  was  not 
constituted  an  effectual  obligation,  binding  the  appellants  to  refer  to  arbiters  either  of  the  two 
questions  embraced  in  that  head  of  the  agreement,  viz.  whether  the  minerals  let  had  become 
exhausted,  or  whether  they  had  become  workable  only  at  an  evident  loss  under  the  lease  ;  and 
because  the  alleged  clause  of  arbitration  was  wholly  inefTectual.  3.  On  a  sound  construction  of 
the  agreement,  and,  in  particular,  of  the  tenth  head,  the  right  of  the  appellants  to  give  up  the 
lease  was  dependent  only  upon  the  occurrence  of  one  or  other  of  these  events,  viz.  that  the 
minerals  had  become  exhausted,  or  that  they  had  become  workable  only  at  an  evident  loss  under 
the  lease,  and  did  not  depend  upon  two  arbiters  having  previously  determined  the  existence  of 
such  facts,  or  either  of  them.  4.  According  to  the  true  construction  of  the  agreement,  the  find- 
ing by  arbiters,  that  the  minerals  had  become  exhausted,  or  had  become  workable  only  at  an 
evident  loss,  was  not  only  not  a  condition  precedent  to  the  exercise  of  the  right  to  give  up  the 
lease,  but  was  not  an  integral  part  of  the  contract  of  parties,  and  therefore  the  agreement  to  refer 
did  not  form  an  exception  to,  but  fell  under  the  rule  or  law,  that,  in  order  to  constitute  an  effectual 
oblif^tion  to  refer,  the  arbiters-must  be  named.  5.  There  were  no  grounds  for  mainlining,  that 
there  was  a  valid  nomination  of  arbiters  by  the  parties  in  the  correspondence  and  communing 
which  took  place  prior  to  the  date  of  action.  6.  The  appellants  were  entitled  to  a  proof  of  their 
averments,  and  to  have  the  question,  forming  the  subject  of  dispute  between  them  and  the 
respondent,  determined  by  the  Court  below,  without  recourse  to  arbiters  ;  and,  upon  these 
averments  being  proved,  to  have  decree  pronounced  in  terms  of  the  conclusions  of  their 
summons. 

The  respondents  in  their  printed  case,  supported  the  judgment  on  the  following  grounds  : — 
I.  The  lease  of  the  minerals  to  the  appellants,  in  the  form  of  the  heads  of  agreement  between 
them  and  the  proprietor,  the  late  Mr.  Campbell,  followed  by  ret  interventus  or  possession  since 
1844,  was  a  valid  and  effectual  deed  in  all  its  heads  and  clauses.  2.  According  to  the  proper 
construction  of  the  tenth  head,  the  clear  meaning  of  parties  was,  that  the  ascertainment  of  the 
fact  of  working  at  evident  loss,  if  at  any  time  alle^d,  should  be  by  arbitration,  and  not  by  the 
ordinary  courts  of  law.  3.  The  tenth  head  made  it  a  condition  precedent  that  working  at  an 
evident  loss  should  be  ascertained  by  the  concurring  opinion  of  two  arbiters  before  the  tenants 
could  claim  to  give  up  their  le^se,  4.  The  arbitration  section  in  the  tenth  head,  whether  techni- 
cally expressed  or  not  as  a  condition  precedent  to  the  tenants*  relief,  was  an  essential  part  the 
article,  which  could  not  be  separated  from  the  privilege  conferred  on  the  tenants.  The  tenth 
head  of  agreement  must  therefore  stand  entire,  or  if  any  part  of  it,  particulariy  the  obligation  for 
a  reference  to  arbiters,  were  ineffectual^  the  whole  agreement  was  at  an  end.  The  landlord 
could  not  be  made  to  accept  a  renunciation  of  the  lease  unless  the  fact  on  which  he'was  bound 
to  do  so  was  ascertained  in  the  manner  stipulated  for  by  him,  and  not  by  an  expensive  process 
at  law  with  a  jury  trial,  which,  if  proposed  to  him,  would  have  certainly  made  him  refose  to  enter 
into  any  lease  on  such  terms  ;  and  which,  consequently,  could  not  be  now  imposed  upon  him, 
5.  If  the  arbitration  under  the  tenth  head  were  either  a  condition  precedent  to  the  tenants  being 
entitled  to  give  up  their  lease,  or  a  vital  part  of  the  agreement,  essentially  united  with  it,  the 
obligation  to  refer  was  not  affected  by  the  general  doctrine,  that  in  submissions  of  an  actual  dis- 
pute a  submission  to  unnamed  or  uncertain  arbiters  was  invalid  ;  but  fell  under  the  exception  of 
cases  where  an  award  by  arbiters  was  requisite  to  liquidate  a  contract,  or  was  so  incorporated 
with  it,  that  the  privilege  and  its  ascertainment  could  not  be  separated.  6.  The  exception,  and 
not  the  general  rule,  appUed  with  peculiar  force  to  the  present  case,  where  there  was  m  fact  no 
arbitration  in  the  proper  sense  of  the  word,  but  only  {ffovision  made  for  the  ascertaiment  by  two 
men  of  skill  of  the  fact  of  working  at  evident  loss,  in  regard  to  which  the  respondent  was  entitled, 
without  even  giving  a  denial  of  the  appellants*  assertion,  to  require  the  stipulated  attestation  by 
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tmncB  of  skiU.  7.  By  the  nominadon  of  tro  arbiters,  (Mews.  Landaie  and  Wood,)  one  by 
eidi  puty,  there  was  a  valid  and  special  submission  to  two  arbiters  in  existence,  which  was  an 
dectul  bar  against  an  action  to  have  it  found,  that  the  appellants  were  entitled  to  proceed  with 
Ito  claim  at  cranmon  law. 

Inrdacncetothejudgmentof  7th  June  i860,  the /wr^^j- maintained  in  ihxnr  printed  case,  ihax 
ii  sbouki  be  reversed — i.  Because,  upon  a  sound  construction  of  the  agreement,  and  in  particular 
of  die  tenth  article,  it  was  agreed,  that  the  lessees  should  be  entitled  to  give  up  the  lease  upon 
the  iKcnnence  of  either  of  the  two  events  therein  mentioned,  namely,  that  the  minerals  had 
beeoioe  exliaiistedf  or  that  they  had  become  workable  only  at  an  evident  loss  under  the  lease^ 
ud  tlut,  altogether  irrespective  of  the  mode  of  ascertaining  whether  these  events  had  come  to 
exist  or  DOL  2.  Because  the  right  to  renounce  was  not  made  contingent  or  conditional  upon  two 
ariueis  named  by  the  parties  concurring  in  deciding  that  the  minerals  had  become  exhausted, 
«r  vorkaUe  only  at  an  evident  loss  under  the  lease.  3.  Because,  according  to  the  true  con- 
MraoioD  of  the  agreement,  the  statement  in  the  tenth  article,  with  reference  to  the  ascertain- 
■Mot  by  aibtos  wh^her  the  minerals  had  become  ezhaasted,  or  whether  they  had  become 
ivfable  aly  at  an  evident  loss,  was  merely  inserted  for  the  purpose  of  securing  a  clause  in  the 
hase  prondfaig  for  the  ascertainment,  by  an  ordinary  arbitratioiu  of  the  occurrence  of  these 
CfCBtSjifit  should  be  alleged  by  the  tenants,  during  the  currency  of  the  lease,  that  they  or  either 
af  them  had  occurred.  4.  Because,  in  an  onlinary  arbitration,  according  to  the  law  and  practice 
of  Seothnd,  there  was  either  an  oversmao  expressly  nominated  in  the  deed  of  submission,  or 
pOTO  pTCD  therein  to  the  arbiters  to  nominate  an  oversman  in  the  event  of  their  differing  in 
opinion,  j.  Because  the  heads  of  ^reement  were  mere  jottings,  or  preliminaries,  of  a  general 
description,  written,  not  by  professional  persons  but  by  the  parties  themselves,  in  a  rough  and 
iiK^on^rfele  manner,  with  a  view  to  the  preparation  of  a  formal  deed  of  lease  by  a  conveyancer, 
^lid  deed  of  lease  it  was  expressly  stipulated  should  contain  the  usual  clauses  of  a  mineral 
leuejand  because,  according  to  the  usual  style  and  clauses  of  a  mineral  lease  in  Scotland, 
rtiaii^to  the  right  to  give  up  the  lease,  should  the  minerals  become  exhausted  or  workable  only 
atan  erident  bss,  provision  is  made  for  the  devolution  of  the  submission  on  an  oversman,  so  as 
to  meet  the  contingency,  which  frequently  occurs,  of  the  arbiters  differing  in  opinion,  and  to 
xcnre  a  decision.  6.  Because,  according  to  the  tenth  head  of  agreement,  the  lease,  and  the 
•button  to  pay  rent,  did  not  continue  in  force  until  it  should  be  determined  that  the  minerals 
hid  become  exhausted,  or  workable  only  at  an  evident  loss  under  the  lease,  but,  on  the  contrary, 
Aeti^  to  give  up  the  lease  emerged  to  the  appellants  upon  the  occurrence  of  either  of  these 
7-  Because  there  had  been  no  pn^)er,  valid,  or  binding  nomination  of  arbiters  1w  the 
pities  in  terms  of  the  tenth  article  of  the  he^s  of  agieement ;  and  because  the  nomination  of  Mr. 
LaBdale  by  the  appellants  was  insufficient  in  itself  and  was  made  on  the  faith  of  an  oveisman 
hei^  umed  in  the  deed  of  submission,  or  of  proper  provision  being  made  ^r  such  nomination 
liiinid  the  arbiters  differ.  8.  Because,  according  to  the  sound  construction  of  the  heads  of 
^gnaxnt,  the  parties  are  bound  to  enter  into  a  deed  of  submission,  in  which  an  oversman  is 
ficher  expressly  named  by  the  parties,  or  the  arbiters  are  empowered  to  nominate  an  oversman, 
in  ^  event  of  their  differing  in  opinion,  in  order  to  render  it  effectual  for  ascertaining  whether 
»  he  or  be  not  true,  as  alleged  by  the  appellants,  that  the  minerals  have  become  workable  by 
ftttn  only  at  an  evident  loss  under  their  lease. 

The  respondents  supported  the  judgment,  in  their  printed  ease,  on  the  following  grounds ; — 
I.  Accordi^  to  the  sound  construction  of  the  agreement,  the  respondent  was  not  bound  to  name, 
^*^o°BQir  with  Uie  appellants  in  naming,  an  oversman,  or  to  devolve  on  the  arbiters  the  power 
ofnaungoDe.  2.  A  reference  was  made  to  arbiters  mutually  chosen,  and  to  such  arbiters  only. 
3- In  thetxeicise  of  their  powers  under  the  tenth  article,  the  parties  had  chosen  arbiters,  and 
'"*i  «jidaus  were  bound,  atite  omnia,  to  proceed  with  the  arbitration  thereby  constituted, 
^jfrflgr  GtHeral  (Palmer)^  wd  Sir  H.  Cairm,  for  the  appelUutts,  were  stopped  in  their 


LOKD  Crahcellos.  Westbury.— At  present  onr  impression  is,  that  all  tiiat  you  desuv  to  • 
wcBPe  by  this  appeal  might  be  well  effected  for  you  in  the  following  n^ner  :   Afimn  the  inter- 
wvtor  proootmced  in  the  second  action,  that  is,  the  interlocutor  of  July  1859^  and  also 
•Uttlocmor  in  the  first  action,  but  declare  that  nothing  contained  in  the  interlocutor  of  July  1859, 
m  any  maimeT,  affect  the  right  of  your  clients  under  the  interlocutor  pronounced  in  the 
KtioD,  or  by  virtue  of  the  conclusions  of  the  summons,  which  are  not  disposed  of  by  that 
"itmocntor.   Do  I. make  myself  mtelligible  to  you  ? 
StrHMgk  Caims.— Perfectly,  my  Lord. 

Chancellor. — ^That  will  prevent  the  operation  of  the  first  interlocutor  being  used, 
■wdmctly  or  indirectly,  to  affect  your  rights  in  the  first  action,  provided  this  shall  occur 
■amd^lfaat  the  reference  to  Mr.  Landaie  and  Mr.  Wood  shall  fail,  and  become  altogether 

r^JfH^  Caims. — My  Lord,  I  think,  in  substance,  and  my  learned  friend  the  SoHcitor- 
^•■wl  ^im  with  me  in  saying,  that  that  would  answer  all  that  we  are  entitled  to  ask  at  your 
It-  4  F 
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Lordships'  bar.  I  was  about  to  propose  another  means  which  would  arrive  at  the  same  end 
(your  Lordships  will  judge  which  is  best  to  be  adopted,)  namely,  the  directing  either  both  or  thi 
first  of  these  appeals  to  stand  over,  in  order,  that,  if  necessary,  hereafter  uirtber  proceeding! 
might  be  brought  up  from  the  first  action.  In  the  contingency  of  the  arbiters  disagreeing^  you 
Lordships  will  judge  which  of  these  means  is  the  best.  I  agree  that  your  Lordship's  suggfcstioi 
will  give  us  all  that  we  can  ask  for.  We  have  said  aU  along,  that  we  are  quite  willing  to  go  01 
with  this  arbitration,  and  if  that  dectdes'the  question,  well  and  good.  We  do  not  wish  to  depar 
from  that.  We  only  wish  that  the  matter  may  be  kept  free  from  any  technical  obstacle  to  thi 
determination  by  the  Court  of  what  is  to  be  done  in  the  event  of  the  arbit^-s  disagreeing.  Anc 
after  your  Lordship's  intimation  I  think  I  could  not  properly  occupy  your  Lordships'  tiine  ii 
arguing  questi<Hi8  which  had  better  be  left  for  the  present. 

Afr.  ^0// (with  whom  was  i/ir.  Q.CX  for  the  respondent—Myonly  objection  to  you 

Lordship's  suggestion,  as  I  understand  it,  i^  that  such  a  dedaration  appears  to  us  to  be  entire!; 
unnecessary,  and  entirely  uncalled  for.  It  agrees  exactly  with  the  terms  of  the  interlocutor  b 
the  second  appeal.  It  agrees  with  the  reasons  of  the  Judges,  and  I  very  much  fear  that,  if  such  1 
declaration  were  made  by  this  House,  it  might  be  said,  that  it  was  intended  to  make  schxm 
qualification  o[  the  judgment  which  disposed  of  that  appeaL 

Lord  Kingsdown.— If  you  take  that  view  of  i^  we  shall  be  anxious  to  hear  what  you  have  ti 
say  upon  that  point. 

JUr.  Rffit. — We  ought  to  have  the  costs  of  the  appeal.  In  the  reasons  of  appeal  in  the  firs 
appeal  there  is  no  allegation,  that  the  judgment  was  premature  or  ought  to  be  suspended.  Thi 
two  points  argued,  and  on  which  the  appeal  is  brought,  are,  first,  that  there  is  no  valid  obIiga.tioi 
to  refer  ;  and,  secondly,  there  has  been  no  valid  appointment  of  arbitrators,  and  that  the  appel 
lants  have  a  right  to  go  on  and  prove  that  the  mines  are  exhausted,  or  cannot  be  worked  at  i 
profit.  In  the  reasons  of  the  second  appeal  there  is  no  suggestion  that  there  has  been  i 
miscarriage  as  to  form. 

Lord  Chancellor. — The  impression  of  the  House  is,  that  if  we  make  the  order  proposed,  ii 
will  be  an  order  only  proceeding  on  the  footing  of  greater  caution,  and  that,  unquesticokably,  thi 
respondent  would  be  entitled  to  the  costs  of  the  appeals. 

Air.  Re/t.-'V/v  will  then  be  content. 

Lord  Kingsdown. — I  understood  the  other  side  to  say,  that  the  Court  directed  the  seccnu 
action,  or  at  least  suggested  it 

Mr.  RoU. — ^That  is  a  mistake.  There  was  neither  a  direction  nor  a  suggestion  to  tliat  effect 
The  order  of  the  House  should  contain  no  declaration  that  will  reduce  the  effect  of  our  'beio^ 
assoilzied  in  the  first  appeaL 

Solicitor  General. — The  landlord  in  this  case  acted  harstily,  for  be  insisted  on  an  arbitratiox 
whereas  there  were  no  means  of  making  it  effectual.  And  as  to  costs,  he  would  have  acted  mor 
reasonably  if  he  had  agreed  to  the  submission  in  the  usual  form  to  an  oversman,  by  which  mean 
the  costs  of  this  litigation  would  have  been  entirely  avoided. 

Lord  Chancellor  Westbury. — I  think  that  your  Lordships  will  agree  with  me,  that  this  i 
a  very  plain  and  simple  case,  which  has  been  embarrassed  only  by  the  nature  of  the  proceeding 
in  the  Court  below.  The  respondent  agreed  to  let  certain  coal  mines  to  the  appellants,  and  ther 
was  a  clause  in  the  agreement  which,  in  plain  language,  imported  this,  that  when  the  mines  wer 
exhausted,  or  when  mey  could  not  be  worked  except  at  plain  and  evident  loss,  the  appellant 
might  give  up  the  lease  \  but  if  there  was  a  contest  about  the  reason  for  giviI^:  it  ui^  the  fact  c 
the  mines  being  exhausted  or  being  workable  only  at  a  loss,  should  be  ascertainea  by  arbiter 
mutually  appouited. 

The  appellants  claimed  the  right  to  give  up  these  mines  in  the  year  185$,  and  after  som 
controversy  the  respondent  and  the  appellants  mutually  agreed  on  the  nomination  of  arbiters  t 
ascertain  the  fact  that  was  in  dispute,  namely,  whether  a  case  for  giving  up  the  lease  had  arisei 
After  that  was  done  a  further  dispute  arose,  whether  the  reference  to  the  arbiters  should  alg 
indade  a  clause  for  the  appointment  of  an  oversman,  and  upon  that  they  could  not,  in  an 
inanner,  s^ree.  Accordingly,  the  first  action  was  raised  by  the  present  appellants,  by  a  summon 
which,  in  its  conclusions,  adopted  the  clause  of  reference  to  arbitration  as  being  valid,  but  sougl 
a  declaration  that  it  involved  the  necessity  of  the  appointment  of  an  oversman  or  umpire,  an 
then  it  went  on  to  seek  to  have  it  declared,  that  in  the  event  of  the  arbitration  faihng  altogethe 
the  Court  would  ascertain,  and  determine  whether  a  case  for  surrender  the  lease  by  the  tenam 
had  or  had  not  arisen. 

In  the  course  of  the  discussions  upon  that  action,  tt  seems  to  have  occurred  to  the  appellant 
that  the  relief  they  sought  was  too  narrow,  and  less  than  they  were  entitled  to,  and  that  th« 
had  a  right  to  take  the  matter  higher  up,  and  to  have  it  declared,  that  the  clause  of  Feferen* 
ctmtained  in  the  agreement  was  altogether  invalid  and  ineffectual,  and  that  therefore  it  was  tt 
duty  of  the  Court  to  ascertain,  in  the  first  instance,  whedwr  a  case  for  sinmidering  the  lea* 
existed.  Accordingly,  instead  of  altering  the  conclusions  of  the  first  sumoKms,  (as  to  wHicj 
whether  it  was  c<Hnpetent  for  them  to  do  it  or  not,  an  interlocutor  having  been  prniounced  in  tl: 


Digitized  by 


MERRY  V.  BROWN.        [Z.  Westbuty  L.  C]  1167 


Msn  Emr;  it  is  not  necessary  nov  to  consida*,)  they  appear  to  have  resolved  to  raise  a  second 
jctim,  and  in  that  second  action  they  seek,  first,  a  declaration  that  the  clause  of  reference  to 
aibkrttioii,  contained  in  the  agreement,  was  ineffectual  and  invalid  in  law.  And  upon  that 
dechntkn  diey  repeat,  in  the  second  action,  the  same  conclusions  that  were  contained  in  tfae 
sammoos  in  die  first  action,  but  which  in  the  first  action  were  made  dependent  upon  the  event  of 
the  lefaeoce  to  arbitration  failing. 

Tlie  second  action  accordin^y  came  on  in  its  natural  order,  and  was  the  first  to  be  tried  and 
docnoiaed,  for  it  was  absurd,  of  course,  to  trouble  themselves  about  the  preliminary  conclusions 
ia  the fifst  action,  until  it  was  ascertained  whether  the  clause  of  reference  was  valid  in  law  ornot. 
And  0)  tbe  second  action  (which  was  the  first  tried)  the  Court  of  Session  by  their  interlocutor  of 
July  1859,  found  and  adjudged,  that  the  clause  of  reference  was  valid  and  binding,  and  then  they 
prDcecded  in  tiiat  interlocutor  to  assoilzie  the  defender  altogether  from  the  conclusions  in  the 
sommons.  And  I  think,  if  it  had  not  been  for  some  difference  of  opinion,  and  some  expressions 
to  be  found  in  the  judgments,  the  language  of  that  interlocutor,  properly  construed,  and  strictly 
considered,  would  have  been  quite  right.  But  then  probably  some  difficulty  arises  from  the  fact, 
Aat  the  ddender  is  by  that  interlocutor  assoilzied  simpUciter  from  all  the  conclusions  of  the 
ioniinna  in  that  action,  which  conclusions,  your  Lordships  will  remember,  are,  as  to  part, 
ideMial  with  the  condusions  of  the  first  action. 

Thea  the  action  that  was  first  commenced  came  on  to  be  considered  ;  and  in  that  action  the 
Coon  of  Session  pronounced  an  interlocutor  which  appears  to  my  mind  to  be  very  correctly 
•DnlEd,aad  very  well  expressed,  and  quite  unexceptionable.  It  is  the  interlocutor  of  June  i860, 
and  by  that  interlocutor,  in  effect,  the  Court  did  this,  namely,  they  assoilzied  the  defender  fi'om 
the  caodosioas  in  the  first  action,  so  far  as  those  conclusions  sought  a  declaration,  that  the  refer- 
ence to  arbhratiMi  involved  the  appointment  of  an  umpire,  and  in  that  interlocutor  the  Court 
Siid,  "that  according  to  the  true  construction  of  the  tenth  article  of  the  heads  of  agreement,  the 
queaioa  i^ether  the  minerals  are  exhausted  or  workable  only.to  an  evident  loss,  must  in  the 
ira  instance  be  referred  to  two  arbiters."  So  far  their  interlocutor  in  this  action,  secondly 
fceaid,  bat  first  commenced,  was  founded  on  a  judgment  which  they  had  already  arrived  at  in  the 
secondly  commenced  action,  that  was  first  heard,  namely,  that  the  agreement  to  refer  was  valid 
in  law.  And  they  then  dispose  of  the  argument  of  the  present  appellants,  that  the  submission  to 
arbttradiHi  involved  the  right  of  appointing  an  oversman,  which  they  decree  against,  and  then 
fUM^k/o-atbe  interlocutor  runs  in  this  very  correct  form  of  expression :  "  Quoad  ultra,  in  respect 
^^nies  have  already  named  arbiters,  in  terms  of  the  said  tenth  article,  supersede  considera- 
tion tf  the  remaining  conclusions  of  the  summons,  to  enable  the  parties  to  proceed  with  the 
vfaimtiaa." 

Nov  the  whole  of  the  condusions  of  the  summons — ^that  is,  the  summons  in  the  action  first 
BnBDCDced,  which  are  by  this  interlocutor  so  dearly  and  distinctly  saved,  are  the  conclusions  by 
vhidi  the  present  appeUants  sought,  that,  in  the  event  of  the  arbitration  entirely  failing  and 
iKwning  abortive,  the  Court  itself  should  try  the  question  whether  a  case  for  the  surrendering 
ortlieleai«  had  or  had  not  arisen.  And  I  really  thinlc,  that  it  required  much  ingenuity  to  find 
tfce  possibility  of  any  doubt  being  entertained  upon  these  two  interlocutors.  But,  as  it  has  been 
"isjested,  that  a  doubt  may  be  fairly  entertained  whether,  having  regard  to  some  of  the  judg- 
Bttatithat  have  been  given,  the  interlocutor  of  July  1859,  assoilzieing  the  present  respondent 
from  the  condusions  in  the  second  action,  might  possibly  interfere  with  the  power  of  the  Court 
the  reservation  made  by  the  interlocutor  of  June  i860  in  the  other  action,  I  would  humbly 
*taul  to  your  Lordsiiips,  as  a  matter  merely  of  precaution,  that  the  order  of  this  House  should 
n*  in  Oief  (blowing  form  of  words,  namely  :  "Affirm  the  interlocutor  of  the  rsth  July  1859,  and 
>ho  the  interlocutor  of  the  8th  June  i860  ;  but  declare,  that  the  interlocutor  of  the  15th  July  1859, 
Ae  afinnance  thereof,  is  not  to  prejudice  any  question  that  may  arise  in  the  consideration  of 
tbe  letaaining  condusions  of  the  summons,  which  are  reserved  and  superseded  by  tfae  interlocutor 
wJweiKa*' 

1  consider  this  as  in  effect  an  indulgnice  granted  to  what  we  may  denominate  the  timidity  of 
(Ik  appellants ;  and  I  could  hardly  advise  your  Lordships  to  accede  to  this  matter,  which  has  in 
■peat  degree  been  dictated  by  apprehension,  without  imposing  upon  the  appeUants  the  obliga- 
«o  of  pajing  the  costs  of  these  appeals.  If;  therefOTe,  your  Lordships  should  agree  with  me,  I 
*(iold  bumUy  move,  that  the  order  of  this  House  should  run  in  the  words  I  bave  menticmed  ; 
■>Kdat  tbe  appellants  should  pay  the  costs  of  the  respondent  in  both  the  appeals. 

Lord  Crakworth. — My  Lonls,  I  have  nothing  to  add  to  what  has  fallen  from  the  Lord 
CHabcellor.  I  confess  1  think  it  is  entirely  unnecessary  ;  and  it  appears  to  me  to  be  the  more 
^ihal  it  is  unnecessary,  because,  if  there  was  ground  for  any  of  the  apprehensions,  that  the 
Wrfhnts  have  contended  for,  it  was  a  ground  that  would  have  prevented  the  possibility  of 
■^^tbe  order  of  i860,  because  I  think,  if  the  Court  had  felt  itself  boimd  by  the  preceding 
wwr  in  the  second  suit,  so  as  to  be  precluded  from  afterwards  going  into  the  question  ■«  hether 
"We  might  not,  whatever  might  be  the  result  of  the  arbitration,  be  some  right  on  the  part  of  the 
appellants,  then  it  would  have  been  quite  wrong  to  have  made  the  reservation  of  all  questions, 
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until  the  arbiters  should  have  made  their  report  I  agree,  that,  if  the  interlocutors  made  in  1859 
lud  been  in  the  terms  in  which  the  Lord  Ordinary  has  made  it,  there  might  have  been  some 
grounds  for  the  apprehension,  because  the  Lord  Ordinary's  decision  goes  upon  the  ground,  that 
the  finding  by  the  arbiters  was  a  condition  precedent  to  the  recovery  of  anythii^.  Bat  the  Court 
did  not  adopt  that  view  of  the  Lord  Ordinary,  but  simply  said,  in  this  second  suit,  in  which  you 
have  put  your  right  against  the  landlord  upon  the  ground  that  there  is  no  agreement  whatever  to 
make  a  reference — upon  that  ground  we  difler  from  you  entirely,  and  therefore  assoilzie  the 
defender.  It  appears  to  me,  that  the  apprehension  expressed  by  the  appellants  is  an  unnecessary 
one.  At  the  same  time  I  perfectly  agree  with  what  has  been  said,  that  there  can  be  no  difficulty 
in  assisting  the  parties  by  putting  in  such  a  declaration  as  shall  prevent  the  possibility  of  the 
question  being  hereafter  raised. 

Lord  Kingsdown. — My  Lords,  I  quite  agpree  in  the  order  proposed  by  the  Lord  Chancelix>r, 
and  I  agree  also  that  the  costs  should  be  paid  by  the  appellants. 

Interlocutor  a^rmeti,  with  a  declaratiotty  that  any  remaimng  question  in  the  conclusions  of  the 
summons  in  the  first  action  shall  not  be  prejuai^;  and  the  appellants  to  pay  the  costs  of  both 

appeals. 

For  Appellants^  Grahame,  Weeins,  Grahame,  and  Wardlaw,  Solicitors,  Westminster.  -  For 
Respondent^  Loch  and  Maclaurin,  Solicitors,  Westminster. 


His  Grace  the  DuKE  oF  MoNTROSE,  Appellattt,  v.  SiR  W.  D.  Stewart  and 
Another,  Respondents. 

Superior  and  Vassal— Feu  Contract— Teinds— Clause  of  Relief—Asugnation— /n  a  feu  contract 
granted  in  ijo^,  the  granter  binds  and  obliges  him  and  his  foresaids  to  warrant  the  said 
teindSf  parsonage,  and  vicarage  to  be  free,  safe  and  sure  "  to  the  grantee  "from  all  ministers' 
stipertdsifuture  augtnentations,  annuities,  and  other  burdens  imposed,  ortooe  imposed^  on  said 

teinds." 

H  ELD  (affirming  judgment).  In  an  action  brought  by  a  singular  successor  of  the  vassal  againsi 
the  superior  for  the  Purpose  of  enforcing  the  obligation,  that  it  was  a  condition  of  the  feu  rights 
inseparable  from  the  relation  of  superior  and  vassal;  and  that  it  was  transmitted  untJk  tJu 
lands  without  being  specially  assigned,^ 

This  action  was  brought  by  Sir  William  Drammond  Stewart,  with  consent  of  Mr.  Kellic 
M'Callum,  for  the  purpose  of  enforcing  against  the  defender,  the  Duke  of  Montrose,  an  obligation 
of  relief  against  augmentations  of  stipend,  contained  in  a  feu  contract  granted  by  the  Marquis  ol 
Montrose  on  ist  January  1705.  The  obligation  was  expressed  as  fofiows:— "And  further,  in 
regard  the  said  Mr.  David  Graham  has  payed  as  great  a  pryce  for  the  saids  teinds,  parsonage 
and  vicarage,  as  for  the  stock  of  the  said  lands,  therefore  the  said  James,  Marquess  of  Montrose 
binds  and  obliges  him  and  his  foresaids  to  warrant  the  said  teinds,  parsonage  and  vicarage,  berebi 
disponed  to  be  free,  safe,  and  sure,  to  the  said  Mr.  Dand  Graham  and  his  said  son,  and  hi' 
foresaids,  from  all  ministers' stipends,  future  augmentations,  annuities,  and  other  burdens  impose* 
or  to  be  imposed  upon  the  said  teinds." 

The  defender  did  not  dispute,  that  the  obligation  was  aptly  expressed  to  form  a  claim  for  relie 
against  augmentations  if  the  question  had  arisen  with  the  original  parties  to  it,  ot  if  it  had  beei 
properly  transmitted  to  the  pursuers ;  but  he  maintained,  that  it  had  not  been  so  under  the  title 
by  which  they  acquired  the  lands.  The  titles  were  as  follow  : — By  feu  contract,  dated  ist  Peh 
ruary  1705,  James,  Marquis  of  Montrose,  feued  the  lands  of  Braco  to  David  Graham,  in  lifereni 
and  to  James  Graham,  bis  son,  and  a  certain  series  of  heirs  therein  mentioned,  in  fee  ;  whon 
failing,  to  the  said  David  Graham,  his  heirs  and  assignees  whomsoever.  The  feu  contrac 
contained  the  clause  of  relief  above  quoted. 

In  virtue  of  the  feu  contract  David  Graham  and  James  Graham  were  infeft,  for  their  respectiv 
rights  of  liferent  and  fee,  on  23d  May  1705. 

James  Graham  having  contracted  debt,  several  of  his  creditors,  afler  the  death  of  his  fathei 
David  Graham,  obtained  decree  of  adjudication  against  the  lands  of  Braco,  viz.  Thomas  Andrew 


^  See  previous  report  33  D.  755  ;  3a  Sc.  Jur.  308.  S.  C.  4  Macq.  Apt  499:  i  Macph.  K 
L.  35 :  35  Sc.  Jur.  42a 
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oa  lacb  Jnne  171%  Sir  George  Dunbar  on  13th  January  1720,  and  John  Sinclair  on  17th 
TAnarft  i7aa 

TbetUles  were  further  traced  down  to  1853,  when  the  lands  were  disentailed  and  acquired  by 
Sir  W.  D.  Stewart  and  the  other  pursuer  M'Culium  by  purchase. 

The  Coart  of  Session  held,  that  the  obligation  was  a  condition  of  the  feu  rights  inseparable 
from  tbe  relation  of  superior  and  vassal,  and  transmitted  with  the  lands  without  being  specially 
assigned. 

Tie  Duke  of  Montrose  appealed,  maintaining  in  his  printed  case,  that  the  judgment  of  the 
Cam  ol  Session  should  be  reversed,  for  these  reasons : — i.  Because  the  respondents  had  no  title 
or  ri^I  to  insist  for  implement  (tf  the  obligation  of  relief  contained  in  the  feu  contract  of  1705. 
2.  Tim  obt^tion  was  a  personal  and  collateral  one  which  did  not  run  with  the  lands,  but 
required  to  he  transmitted  by  special  assignation.  3.  It  had  not  been  transmitted  to  or  acquired 
bf  the  respondents,  or  either  or  tliem.  4>  In  any  view,  th«  appellant  was  not  liable  beyond  the 
nine  of  the  superiority. 

The  lei^KHidents  in  Htvuxt  printed  case  supported  the  judgment  on  the  fallowing  grounds : — i. 
The  sopenor  and  vassal  in  a  feu  right  remain  reciprocally  bound,  during  the  subsistence  of  the 
rigH  to  iii^)leRient  to  one  anotho-  ^  obligations  incumbmt  upon  the  superiw  and  vassal  respect- 
trdr,  in  the  original  charter  or  feu  contract  constitutive  (rf*  the  feu,  in  so  far  as  these  obligations 
aSect  the  sabject  of  the  feu,  and  are  of  a  continuous  and  permanent  character.  2.  The  superior 
ud  Tassd  in  a  charter  by  progress,  renewing  the  grant  in  the  original  charter  or  contract,  are 
mukntood  to  adopt,  as  the  contract  betwixt  them,  the  original  charter  or  contract  constitutive 
of  Ac  n^  with  all  its  conditions  and  provisions,  in  so  far  as  not  expressly  discharged  or 
tnoffied  in  some  renewal  of  the  right.  3.  The  right  to  enforce,  and  the  liability  to  fulfil,  inter 
If,  tlKi^s  and  obligations  competent  to,  or  incumbent  upon,  the  superior  and  vassal  in  a  feu 
ligltt,  in  tenns  of  the  original  contract,  pass  and  become  competent  to,  or  incumbent  upon,  the 
sapaiaraod  vassal  in  any  charter  by  progress,  by  the  mere  renewal  of  the  right,  without  any 
special  assignation  or  <Mher  transmission  of  such  rights  and  obligations.  4.  The  feu  right,  con- 
nitoted  by  the  contract  of  1705,  betwixt  James,  Marquis  of  Montrose,  and  David  and  James 
&iham,  being  a  grant  by  the  Marquis,  as  superior,  to  the  Messrs.  Graham,  as  vassals,  of  certain 
bads,  with  the  teinds  thereof,  for  the  full  value  of  the  said  lands  and  teinds,  the  obligation  under- 
taka  by  the  superior  to  warrant  the  said  teinds,  parsonage  and  vicar^e,  above  disponed,  to 
Icfie^  sifc^  and  sure  to  the  said  Mr.  David  Graham  and  his  said  son,  and  his  foresaid^  from 
iH  udstei^  stipends,  future  augmentations,  annuities,  and  other  burdois,  imposed  or  to  be 
■o^Mcd  opon  the  said  teinds,"  is  an  obligation  immediately  affecdng  Che  subject  of  the  right— 
of  a  cmtinnoas  and  permanent  character— wd  so  transmissible,  as  betwixt  superior  and  vassal, 
I?  a  RKwal  of  the  reu  r^t,  without  any  special  assignation  of  the  said  obligation.  5.  Assuming 
MAai  assignation  to  be  necessary  to  confer  a  tide  upon  the  respondents  to  enforce  the  obliga- 
tin,  the  continuous  and  unbroken  series  of  assignations  to  writs,  and  whole  clauses  thereof,  from 
Jimes  Graham  and  intervening  vassals  to  the  respondents,  would  be  sufficient  to  confer  such  a 
tide.  &  The  fejx  duty  stipulated  in  the  original  feu  contract  and  successive  renewals  of  the 
hemg  payable  for'a  grant,  inter  alia,  of  the  teinds  of  the  lands  included  in  the  contract, 
Qfavdeoed  with  augmentations,  the  appellant  is  not  entided,  on  the  one  hand,  to  exact  the  full 
fen  ditty,  and  to  repudiate,  on  the  other,  the  obligation  to  free  the  teinds  of  all  augmentations  of 
stipend.  7.  The  appellant,  and  his  immediate  predecessor,  having  paid  the  augmented  stipend 
ct^niog;  to  the  lands  embraced  in  the  feu  contract,  and  now  belonging  to  the  respondent,  Mr. 
M'Odlinn,  from  iSoo  until  1847,  must  be  held  to  have  adopted  and  undertaken,  rebus  ipsis  et 
fadis,  die  oUigation  to  pay  such  augmented  stipend  expressly  undertaken  by  their  predecessor, 
Junes,  Marquis  of  Montrose,  the  superior  in  the  original  feu  contract  of  1705. 

^  Q.C,  and  Shandy  for  the  appellant. — It  is  not  disputed,  that  in  this  case  the  deed  of  1705 
CfliUBiied  a  pn^r  obligation  by  the  appellant^  ancestor  to  relieve  the  other  party  to  that  deed 
*f>iHtai^inent^ioas,  but  the  obligation  has  not  been  transmitted  to  the  respondent  It  is  not 
VI  oUiSttMn  which  runs  with  the  lands,  being  collateral  to  the  subject  matter  of  the  sale, 
^ccordii^  to  the  definition  of  Lord  Cottenham  in  Maitland  v.  Home,  1  Bell's  Ap,  t ;  Breadal- 
^*e^.Sinclairy  5  Bell's  Ap.  353.  Such  an  obligation,  therefore,  does  not  pass  by  a  general 
dauseof  assignation  of  the  writs — Menzies'  Convey.  616  ;  Ersk.  2,  3,  31.  The  general  clause 
•Iws  not  carry  a  tack  of  teinds — Grakame  v.  Don^  1 5th  Dec.  1814,  F.C.  Nor  does  it  carry  a 
"ehtof  watrandice  in  case  of  eviction — Hamilton  v.  Montgomery^  12  S.  349.  In  Maitland  v. 
ii«nt,  it  was  also  held,  that  a  special  assignation  is  required  to  carry  an  obligation  by  a  disponer 
<^  lands  to  relieve  the  disponee  of  all  future  augmentations  of  stipend  :  per  Lord  Campbell  in 
^rajg&ane  v.  Sinclair,  5  Bell's  App.  376.  So  in  Spottiswoode  v.  Seymer^  1 5  D.  458,  it  was 
^dd,  that  where  the  obligation  of  relief  bad  been  granted,  and  the  disponee  executed  a  procur- 
jU*y  of  resignation  in  favour  of  his  son,  who  was  infeft  on  a  charter  of  resignation,  the 
yj^on  was  not  transmitted.  It  is  said,  that  the  case  of  Lennox  v.  Hamilion,  5  D.  1357, 
the  contrary ;  but  that  case  proceeded  on  an  erroneous  view  of  the  case  of  Maitland 
HmUf  as  has  been  pointed  out  in  later  cases.    If,  therefore,  a  special  assignation  was 
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necessary  to  transmit  the  obligation  of  relief  contained  in  the  deed  of  1705,  no  such 
special  assignation  is  to  be  found  in  the  titles  of  the  respondent.  It  is  said,  that  the 
adjudication  by  Thomas  Andrew  in  1715  contained  the  obligation  ;  but  that  adjudication 
was  directed  only  against  the  heir  of  the  previous  vassal,  and  could  not  cairy  the  estate  in 
question  ;  but  even  if  it  did,  it  carried  only  the  lands,  and  not  a  collateral  obligation.  Kven 
assuming  the  obligation  passwl  to  General  Graeme,  it  was  not  transmitted  to  his  successor.  Master- 
ton,  for  the  disposition  of  1801  passes  merely  the  lands,  and  not  any  additional  or  collateral  right 
held  therewith.  In  other  steps  in  the  title,  the  words  "and  the  whole  clauses"  are  sometimes 
added  to  the  general  clause  of  assignation  of  writs,  but  those  words  do  not  extend  the  operation 
of  the  general  clause,  and  do  not  amount  to  a  special  assignation.  But  it  is  said,  that  though 
the  obligation  may  not  have  been  specially  assigned,  yet  the  charters  and  deeds  of  renewal  ratify 
and  acknowledge  the  obligation  as  subsisting.  The  language  of  the  deed  is,  however,  mere 
recital,  and  it  is  too  vague  to  wairant  such  a  tranclusion.  Then  it  is  said,  that  the  obligaticm 
forms  a  condition  of  the  feu,  and  so  runs  with  it  The  obligation  attached  <xily  on  the 
granter,  who  would  have  remained  liable  even  after  transferring  the  superiority.  But  it  is  not  a 
real  burden  on  the  lands ;  it  is  a  mere  ccmtract  of  indemnity  against  the  payment  of  an  indefinite 
sum  of  money,  which  cannot  be  made  a  real  burden  on  land — Tailors  of  Aberdeen  v.  Coutts^ 
I  Rob.  App.  31 1.  If  it  were  not  so,  every  obligation  undertaken  by  the  granter  in  a  feu  contract 
would  transmit  against  his  singular  successors.  The  result,  therefore,  is,  that  the  oUigation  was 
a  mere  personal  obligation  in  the  granter,  and  forms  no  part  ctf  the  feudal  estate,  and  is  not 
carried  by  a  conveyance  of  the  lands.  Nor  do  the  charters  by  progress  imply  any  rmewal  of 
the  obligation  between  the  respective  lord  and  vassal  who  succeed — M'Leod  v.  Ross^  2  Paton 
App.  430  ;  Grahnme  v.  Hamilton^  4  D.  43a  ;  Thrieplaud  v.  Rutherfurd^  10  D.  1063. 

The  Solicitor  General  (Sir  R,  Palmer),  and  Mure,  for  the  respondents. — The  obligation  of  relief 
in  this  contract  was  intended  by  the  parties  to  the  deed  of  1705  to  be  permanent,  and  to  run 
with  the  feu  ;  and  it  is  a  condition  of  the  feu  contract  subsisting  in  whosesoever  hands  the  estate 
is  found.  The  feu  charter  or  contract  is  the  proper  test  of  the  conditions,  and  each  renewal  of 
the  investiture  implies  the  continuance  of  the  conditions  in  the  original  disposition  or  contract — 
Craig,  2,  12,  8  ;  Ersk.  2,  3,  20.  Such  is  still  the  law — Tkreitland  v.  Rtttherfttrd.,  10  D.  1063  ; 
Graham  v.  Duke  of  Hamilton.  Therefore,  on  each  renewal  cff  the  investiture,  the  parties  adopt 
the  original  contract  unless  they  specially  provide  otherwise.  The  obligation  here  is  available  to 
no  one  else  but  the  vassal.  There  is  no  reason  for  holding,  that  this  particular  condition  has 
been  discharged.  In  a  similar  case  it  was  held  to  exist  by  reason  01  the  privity  of  estate — 
Lennox  v.  Hamilton,  5  D.  1357.  In  Maitland  v.  Horne,  I  Bell's  App.  I,  there  was  no  relation 
between  superior  and  vassal,  which  makes  all  the  difference ;  and  so  m  Breadaibane  v.  Sinclair, 
5  Bell's  App.  353;  Spottiswoode  v.  Seymer,  15  D.  458.  An  obligation  to  renounce  the  casualties 
of  the  superiority  was  held  to  be  real,  and  to  run  with  the  lands,  and  that  is  analogous  to  the  present 
case — Nasmiih  v.  Stoi^,  M.  5723 ;  10,276,  So  in  a  case  like  the  present — Wilson  v.  Agttev},  9  S. 
357.  If  the  obligation  is  binding  on  the  superior,  then  it  is  necessarily  available  to  and  enforceable 
by  the  vassal,  for  it  was  a  mutual  contract.  But  even  if  a  title  by  assignation  is  necessary,  tben 
that  title  exists  in  the  respondent.  Such  an  obligation  passes  in  a  gen^l  clause  of  assignation 
of  writs,  which  conveys  all  writs  necessary  to  maintain  the  right  conveyed  by  the  dispositive  clause^ 
This  is  implied  in  the  cases  of  Hamilton  v.  Montgomery,  12  S.  349;  Cnhttm  v.  Dem^  15th 
December  1814,  F.C}  Rmton  v.  Anstruther,  2  Bell's  App.  214. 

Cur.  adv.  vHit. 

Lord  Chancellor  Westbury. — My  Lonls,  the  appellant  i^  the  superior  in  a  feu  contract, 
under  which  the  respondent  is  the  vassal.  The  question  raised  is,  whether  the  respondent  is 
entitled  to  the  benefit  of  an  obligation  of  relief  against  augmentation  of  stipend  contamed  in  the 
original  feti  contract  The  appellant  is  not  only  superior,  but  also  the  representative  of  the 
superior  who  granted  the  ori^nal  obligation,  and  it  is  admitted  in  the  cause,  that  the  appellant 
is  uable  if  the  respondent  be  in  right  of  the  obligation.  The  sole  question,  therefore,  is,  whether 
the  obligation  accompanies  the  feu  on  its  transmission  from  vassal  to  vassal,  without  the 
necessity  of  obtaining  a  special  assignation  from  the  representatives  of  the  original  grantee. 

As  the  feudal  relation  of  superior  and  vassal  still  exists  between  the  ap[>ellant  and  the  respond- 
ent, there  is  privity  of  estate  between  them,  and  consequently  a  right  in  the  vassal  to  enforce 
against  the  superior  every  obligation  which,  by  the  terms  of  tiie  feu  contract,  entered  info  the 
relation  as  thereby  c(mstituted,  and  which  from  its  nature  was  intended  to  accompany  the  estate 
of  the  vassal. 

Now  the  obligation  in  question,  so  far  as  the  terms  in  which  it  is  expressed  are  material,  is 
plainly  intended  to  ending  for  the  benefit  of  all  persons  entitled  under  the  feu  contract,  that  is, 
of  all  succeeding  vassals.  TTie  superior  binds  himself,  his  heirs  and  successors,  in  the  superiority 
to  the  vassal,  his  heirs  and  successors  in  the  feu.  And  the  nature  of  the  obligation  is  such  as 
was  i^inly  intended  to  accompany  and  follow  the  feu  in  its  transmissions,  for  it  is  an  «igage- 
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■■t  vbicb  none  but  the  actual  vassal  can  ckiim  the  benefit  of,  whenever  the  event  occurs  which 
pm  rise  to  a  demand  against  the  saperior  under  the  <^ligation. 

He  ohligatioB  of  the  superior  is  for  himself^  his  heirs  and  successors  ;  that  the  teinds,  parson- 
age and  Tiouag^  disponed  by  him  to  the  vassal,  his  heirs  and  successors,  shall  be  free  from  all 
lUBisien'  stipends,  future  augmentations,  annuities,  and  other  burdens  to  be  imposed  upon  the 
sud  tnnds  except  only  such  as  were  then  subsisting,  and  presently  payable. 

Tbe  piqxisition  of  the  appellant  is,  that  this  engagement  is  personal  to  the  grantee,  and  stops 
onless  specially  assigned,  with  him  and  his  representatives,  but  where  the  original  grantee  or 
aiiT  succeeding  vassal  has  disponed  the  feu,  he  ceases  at  once  to  have  any  interest  in  the 
oUgauon  of  the  superior.  Wtiat,  then,  becomes  of  the  obligation  ?  Does  it  remain  with  the 
grantee  or  his  representatives,  who  have  no  longer  any  interest  in  it,  or  right  to  enforce  it  ?  or 
does  it,  in  conformity  with  the  terms  of  the  obligation  and  the  spirit  and  interest  of  the  contract, 
jccompany  the  feu  into  the  hands  of  the  succeeding  vassal  ? 

Tbe  cMigation  relates  directly  to  the  subject  of  the  feu  contract  and  to  the  enjoyment  of  it  by 
thenssal,  and  it  is  therefore,  from  the  very  nature  o(  tbe  engagement,  an  integral  part  of  the 
contract,  in  consideratifin  and  return  for  which,  as  part  of  the  superior's  grant  and  engagement, 
tiK  fiei  duties  and  other  prestations  ate  rendered  by  the  vassal. 

It  is  BO  answer  to  say,  that  the  liability  of  the  superior  under  such  an  obligation  may  exceed 
4k  ihofe  vahie  of  the  duties.  This  may  shew,  tlut  the  contract  of  the  superior  was  or^inally 
iBTimdai^  but  does  not  affect  the  I^al  omstruction  or  validity  of  the  obligation. 

b  praiciple,  therefore,  it  appeu^  to  me  to  be  clear,  that  the  oUigation  in  question  is  part  of 
iodal  contract,  and  is  transmitted  along  with  that  contract. 

Bat  little  difficulty  could  have  been  felt  on  this  point,  if  it  had  not  been  supposed  in  the  Court 
klmr,  dm  the  decisions  of  this  House  in  the  cases  of  Mmtland  v.  Home  and  Breadalbane  v. 
Smdair,  and  the  judgment  of  the  late  Lord  Cottenham,  were  in  favour  of  the  appellant.  In  my 
cfinoo  those  cases  have  no  application  to  the  present,  for  in  them  there  was  no  privity  of  estate 
betvecn  tbe  contending  parties,  who  did  not  stand  in  the  mutual  relation  of  superior  and  vassaL 

I  must,  thereftnv,  move  your  Lordships,  that  the  decision  in  the  Court  below  be  affirmed. 

Lord  Cranworth. — The  object  of  this  suit  was  to  make  the  appellant  liable  to  the  respondent 
ii  respea  of  certain  augmentations  of  ministers'  stipends  which  have  been  duly  made,  whereby 
tbe  t^nds  of  Braco  have  been  heavily  charged  beyond  the  charges  which  subsisted  at  the  d^e 
cfdttfea  contract  of  1705. 

It  isdearon  all  the  authorities,  that  the  benefit  of  the  obligation  entered  into  by  the  Marquis  of 
MntiDse  in  1705,  whereby  he  bound  himself  and  his  heirs  to  warrant  the  tetnds  me  from  all  future 
asgiMuiaUons,  lias  not  been  duly  ass^ed  to  the  respondent  so  as  to  enaUe  him  to  sustain  an  action 
for  idief  against  the  appellant  as  the  personal  re{»esentative  of  the  Marquis.  But  the  qiwstion  i& 
i^eAer,  as  superior,  the  Duire  is  not  liable  without  any  special  assignation  of  writs.  The  Lord 
Oniiiury  held,  that  he  is  not.  And  the  question  having  been  aigura  before  all  the  Judges,  six- 
of  dwm,  including  the  Lord  Ordinary,  adhered  to  bis  opinion  and  were  for  affirming  his  inter- 
locntor,  and  seven  were  opposed  to  it,  so  that  there  were  seven  in  favour  of  the  liability  of  the 
appritant,  and  six  against  it  Tbe  result  was,  that  the  ai^iellant  was  declared  to  be  liable.  He 
ins  appealed  to  your  Lordships,  and  this  House  has  now  to  decide  in  this  closely  balanced  state 
of  dteaothorities. 

Tbe  Lord  Ordinary  and  the  Judges  who  concurred  with  him  came  to  a  decision  adverse  to  the 
ivsuer,  who  is  now  the  respondent,  on  the  ground,  that  the  obligation  in  question,  though 
entered  into  in  the  original  feu  contract  by  the  su|>erior  with  the  person  who  was  thereby  consti- 
fottd  Us  vassal,  was  not  a  condition  of  the  feu  right  inseparable  from  the  feudal  relation  of 
^■ecior  and  vassal,  but  a  mere  collateral  engagement  entered  into  by  the  superior  with  his 
he  created  the  feu  right  binding  only  him  and  his  personal  represent^ves. 
Tbe  Kfen  Jut^^  who  formed  the  majority  were  of  opinion  that  the  obligation  in  qtiestion 
iQsfali^  made  a  part  of  the  fen  contract,  so  that  evoy  sucraeding  vassal  had  a  right  to  claim 
tie  beaett  of  it  against  ^  supnior  for  the  time  being  in  the  same  way  as  every  successive 
^perior  bas  a  ri^ht  to  insist  gainst  every  succeeding  vassal  for  the  payment  of  the  feu  duty. 

°f  these  views  was  right?  My  impression  was,  that  tbe  Lord  Orainary  was  right  Certain 
«^Bite  duties  attach  to  the  superior,  whoever  he  may  be,  arising  not  from  special  contract,  but 
tnm  the  nature  of  the  feudal  relation.  The  superior  (as  is  pointed  out  by  the  Lord  President) 
>*  lioond  to  infeft  and  to  enter  the  vassal,  and  to  renew  the  right  of  every  successive  vassal 
>^axdiiig  to  his  right,  whether  claiming  by  descent  or  as  a  singular  successor.  On  the  other 
■»»1,  certain  well  known  obligations  attach,  without  being  expressly  mentioned,  on  the  vassal ; 
^  « the  principle  "  atjus  est  dare  ejus  est  disponere,"  the  person  feuing  his  land  may  stipulate 
w^edal  payments,  prestations,  and  duties  to  be  rendered  and  performed  by  the  vassal,  as  the 
^Bditioo  of  his  holding  the  dominium  utile  of  the  land.  But  I  have  no  authority  for  saying,  that 
Kcan  aooex  to  tbe  dominium  direetumj  which  he  retains,  an  cmerons  obligation  such  as  that 
w>  nder  consideration,  ao  as  to  make  it  attach  on  the  superiority.   Befwe  feuing  the  lands, 
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the  owner  has  plenum  dominium.  He  may  divest  himself  of  this  full  right  by  feuii^  on  ten 
which  he  may  make  the  coDditioDj  on  the  performance  of  which  the  right  of  the  feuar  shall  depa 
No  one,  who  afterwards  succeeds  to  him  in  so  much  of  his  original >/«»Mm  dominium  as  be  1 
not  parted  with,  can  claim  any  interest  in  the  land  except  the  rights  reserved  expressly 
impliedly  in  the  original  feu  grant  But  what  be  succeeds  to  must,  I  should  have  though^ 
the  plenum  dominium  diminished  only  to  the  extent  of  the  grant.  I  should  not  have  thought,  t 
in  such  a  case  it  was  competent  to  the  granter,  by  covenant  with  the  grantee,  to  bunkn 
interest  which  be  retains  so  as  to  affect  his  singular  successors  in  the  superiority. 

My  opinion,  therefore,  would  have  been  in  favour  of  this  appeal.    But  as  I  know,  that 
noble  friend  near  me  concurs  with  the  Lord  Chancellor,  I  shall  not  trouble  yi 
Lordships  with  any  further  observations.    The  case  is  one  of  great  nicety,  and  though  1  b 
shortly  stated  the  grounds  on  which  I  thought  the  minority  of  the  Judges  below  were  rigtu 
readily  defer  to  the  pinions  of  the  majtffity,  and  of  my  noble  and  learned  friends  who  brant ' 


I  will  merely  add,  that  the  two  cases  cited  in  argument,  and  which  were  decided  in  your  Lo 
ships'  House,  have  little  or  rather  no  hearing  on  the  question.  Neither  of  them  were  cai 
between  vassal  and  superior.  Maitland  v.  Heme  merely  decided  tha^  where  a  veodor  \ 
entered  into  a  covenant  with  a  purchaser  similar  to  that  now  in  question,  a  ungular  successort^  < 
purchaser  had  no  right  of  action  against  the  representative  of  the  covenantor,  unless  the  right 
the  covenant  had  been  specially  assigned  to  him.  In  the  other  case  of  Breadalbam  v.  Sintk 
there  was,  as  in  this  case,  a  feu  contract,  but  the  action  was  raised,  not  against  the  superior  I 
the  time  being,  but  against  the  personal  representative  of  the  original  granter,  who  had  entered  it 
the  obligation.  The  benefit  of  the  obli^tion  had  not  been  duly  transmitted,  and  the  princq 
established  in  the  preceding  case  therefore  prevailed.  These  cases  are  clearly  inappbcaUe 
that  now  before  the  House. 

Lord  Wensleydale. — My  Lords,  in  this  case  I  heard  the  argument  in  i86i,  but  i  « 
unfortunately  prevented  from  bearing  the  argument  that  took  place  last  session,  and  I  ^ 
therefore  give  no  opinion  upon  it. 

Lord  Chelmsford. — My  Lords,  this  is  a  case  confessedly  of  great  difficulty,  as  well  as 
importance.  Where  so  many  learned  Judges,  necessarily  more  conversant  with  Uie  law  to  1 
administered  than  I  can  pretend  to  be,  are  so  closely  divided  in  their  opinitms,  I  may  «■ 
hesitate  to  express  any  confidence  in  the  conclusion  at  which  I  have  arrived,  but  I  have  not  mft 
up  my  mmd  on  the  snbject  without  giving  the  most  careful  ud  attmtive  consideration  to  the  wix 
case. 

The  solution  of  the  (question  entirely  turns  upon  the  point,  whether  the  obligation  to  relieve  ti 
teinds  from  augmentations  of  the  ministers'  stipend  is  a  mere  personal  obligation,  or  whether 
enters  or  forms  part  of  the  feu  contract.  If  the  obligation  is  merely  personal*  it  is  conceded,  di 
'  a  special  assignation  of  the  right  to  it  was  necessary,  and  all  the  Judges  agre^  that  the  purso 
cannot  found  his  title  upon  any  such  assignation.  On  the  other  hand,  if,  by  the  feu  contract,  tl 
obligation  entered  into  the  constitution  of  the  feu,  and  so  became  a  part  of  the  newly  coostitniE 
relation  of  superior  and  vassal,  it  would  be  inherently  transmissible  the  mere  continuanoei 
that  relation. 

The  appellant,  however,  contends,  that  the  right  to  enforce  this  particular  obligation  docs  w 
run  with  the  estate  of  teind  to  the  vassal, — that  it  was  at  the  utmost  one  of  the  accidtnUk 
feudtf  spoken  of  by  Erskine,  2,  3, 1 1,  which  the  lord  could  not  annex  to  the  feu  so  as  to  pnjndic 
bis  successor,  or  at  all  events,  not  without  its  finding  its  way  into  the  feudal  investiture. 

But  what  reason  is  there  for  saymg  that  the  lord,  m  the  original  creation  of  this  feu,  could  b 
restrained  from  granting  the  dominium  utile,  and  reserving  the  dominium  directum^  with  cerai 
obligations  and  conditions  attached  to  it,  at  his  free  will  and  pleasure  7  He  was  t^  absolol 
owner  of  the  subject.  His  singular  successors  couki,  of  course,  have  no  reason  to  coni|>l<u> 
because  they  would  take  care  to  ascertain  the  burdens  or  obligations  belonging  to  the  superiorit 
before  they  purchased.  His  heirs  would  receive  the  superiority  from  him  with  me  conditions  upo 
'  which  he  permitted  it  to  descend  to  them,  as  he  might,  if  he  pleased,  have  alienated  it  altogctw 
from  them.  If  the  obligation  was  made  part  of  the  feu,  in  its  original  creation,  then,  as  accordin 
to  Craig,  quoted  by  Erskine,  2,  3,  20,  "  all  clauses  in  the  original  charter  are,  in  the  judgment  t 
law,  implied  in  charters  by  progress,  if  there  be  no  express  alteration,"  it  was  continued  by  th 
several  charters  of  confirmation  of  the  superior,  and  by  the  precept  of  dare  constat^  by  which  th 
feudal  estate  was  transmitted  to  Colonel  David  Graham. 

The  difficulty  in  the  way  of  construing  this  obligation  to  be  more  than  a  personal  obligation  t 
relieve  from  augmentation,  was  strongly  urged  by  comparing  it  with  the  clause  of  warrandice 
confessedly  a  mere  personal  contract,  binding  only  upon  representatives.  And  it  was  asked 
what  difference  can  be  su^sted  between  a  warranty  of  title  generally  and  a  warranty  against  i 
specific  claim  being  made  upon  a  part  of  the  subject  matter  of  the  grant  ?  The  answer  is,  tba 
the  two  things  are  entirely  different,  and  therefore  incapable  of  comparison.  In  the  words  0 
Lord  Cottenham  in  the  case  of  Maitland  v.  Home,  i  Bell's  App.  63, "  The  nature  of  such  a  c(ffl 
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Bictif  iraydiflferent  thing  indeed  from  what  is  ordinarily  understood  by  the  term  warrandice 
vmrantf.according  to  the  term  used  in  the  English  law.  The  teinds  of  a  parish  are  subject 
IB  ilie  liabilit)-  to  be  ^minished  in  the  hands  of  the  individual,  by  being  taken  for  the  purpose 
if  adding  K)  the  stipend  of  the  minister.  But  the  title  of  the  teinds  is  not  affected  by  the 
■DgBMitation.'' 

1:  is  Dot  therefore  by  comparing  the  obligation  in  question  with  the  contract  of  warrandice,  but 
breniniDii^  it  in  itself,  that  its  real  character  can  be  ascertained.    It  is  contained  in  the  grant 
l^vfaidi  the  feudal  relation  to  the  teinds  was  originally  created,  and  the  terms  on  which  they 
RREobehdd  were  permanently  arranged.   The  vassal  had  agreed  to  purchase,  not  the  teinds 
aa^,  bat  the  teinds  subject  only  to  the  existing  burdens,  and  free  from  any  future  augmenta- 
dasi  d  tbenL  The  exoneration  of  the  teinds  from  all  additional  burdens  was  to  be  the  condition 
and  qiaiity  of  the  subject  as  between  the  lord  and  the  vassal.    This  could  only  be  effected  by 
iMdi  ao  obligation  as  that  into  which  the  lord  entered.    He  could  not  expressly  exempt  the 
utds  fnm  lutHlity  to  augmentation  of  stipend,  because  the  liability  is  imposed  by  law,  and  the 
vtistBr  could  not  be  prevoited  by  such  a  stipulation  between  {he  jiarties  from  having  recourse 
ftAeieiiiJs  for  satisfaction  of  his  stipend.   The  only  mode  in  which  he  could  give  the  vassal 
ik  benefit  for  which  he  contracted  was,  by  annexing  an  obligation  to  the  teinds,  which  would 
■caxnpaflythem  for  all  future  time,  and  afford  them  a  permanent  protection  against  diminution. 
Aid,  that  this  intention  might  be  more  clearly  shewn,  the  reason  for  the  obligation  is  stated  to 
ten  regard  that  Mr.  David  Grahame  had  paid  as  great  a  price  for  the  teinds,  parsonage,  and 
ncm^  as  for  the  stock  of  the  lands — in  other  words,  that  he  had  paid  an  ample  consideration 
far  Ik  poichase  of  the  teinds,  free  from  any  additional  burdens  which  might  be  afterwards 


Tibig  the  whole  of  the  feu  contract  respecting  the  teinds  together,  it  is  substantially  a  grant 
(^nisierest  in  unincumbered  teinds  conceived  in  the  terms  of  ao  obligation,  and  is  not 
otQued,  but  an  express  condition  of  the  feudal  grant  transmissible  as  an  essential  part  of  it  to 
AciBccessive  vassals. 

Tbe  qoestbn  is  not  raised  on  behalf  of  a  singular  successor.  If  it  had  been,  it  would  have 
kts  necessary  to  consider  how  far  the  case  was  decided  by  the  two  cases  of  M ait  land  v.  Home, 
Md  tbe  Marquis  of  Breadaibane  v.  Sinclair.  The  former  of  these  was  not  a  case  where  the 
iAMico  to  relieve  the  teinds  from  future  burdens  was  contained  in  the  ori|^naI  feudal  ^rant, 
a  ns  a  sale  and  disposition  of  lands  with  the  teinds,  made  by  a  vassal,  with  an  obligation  to 
<fae  bis  disponee  from  future  augmentations.  The  superior  had  nothing  to  do  with  this 
^figaiciD,  and  it  in  no  way  entered  into  the  relation  between  him  and  his  vassal.  There  was 
M&Bg  remaining  in  the  dispono",  in  respect  of  the  teinds,  to  which  the  obligation  could  be 
Mend.  It  was,  to  use  the  words  of  Lord  Cottenliaro,  "  a  contract  perfectly  collateral  to  the 
matto-  of  the  sale."  It  was  therefore  necessarily  a  mere  personal  obligation  not  trans- 
■Bdiie  to  singular  successors  in  any  other  maimer  than  by  a  special  assignation  not  by  virtue 
if  a  general  assignation  to  writs,  which  never  operates  in  itself  as  a  transmission  of  ri^ts,  but 
ncdy  for  the  defence  of  right  actually  transmitted. 

1&  the  case  of  BreadalSatu  v.  Sinclair  the  obligation  to  relieve  from  alimentation  was 
Wtoined  in  the  original  feu  charter  granted  by  Lord  Breadalbane  to  James  Sinclair ;  and  Lord 
l^idilhane  was  a  defrader  in  the  action  brought  for  the  relief  stipulated  for  by  the  obligaticm. 

wl  Utd  Breadalbane  had  alienated  the  superiority,  and  Sir  Ralph  Anstnither,  who  had  ^ome 
"KsiKrior,  was  dismissed  from  the  action  at  an  early  stage  of  the  proceeding,  upon  his  motion 
cfiec^  and  without  any  opposition  on  the  part  of  the  pursuer.   The  action,  therefor^ 

K^riitnally  a  clum     a  singular  successor  oi  the  originu  grantee,  in  his  mere  character 

^*]|fiQlde  proprietor  of  the  lands,  mthout  proof  of  any  special  assignation,  upon  an  obhgation 

2*'.'"™?  been  disannexed  frcan  the  superiority,  had  become  personal  as  to  the  party  by 

■toil  us  ot^rinally  entered  inta 
.V>°e  cases,  therefore,  do  not  appear  to  touch  the  question  of  an  obligation  entering  into  the 

?^  oQsdtutioa  of  the  feudal  relation,  and  affecting  the  candition  of  the  subject  of  the 

«"  daner  or  contract 

CMes  decided  in  the  Court  of  Session,  and  relied  upon  in  argument,  bear  strongly  upon 
wjRseat  question.  In  Wilson  v.  Agntw,  9  S.  357,  "  the  superior  in  a  feu  contract  agreed 
TOhU vasal,  that  the  teinds  due  out  of  the  lands  feued  should  be  taxed  at  a  certain  sum 

feu  duty,  and  bound  himself  to  iree  the  vassal  of  all  teind  and  public  burdens  payable 
**tf  the  lands  in  all  time  coming."  The  estate  of  the  superior  was  subsequently  taken  up, 
'"tneirfani^erQys  and  mutual  entail  by  the  heir,  who  was  the  hneal  representative  of  the 
Pjttfctfthc  obligation,  and  who  took  up  his  estate,  including  the  superiority.  And  he  was 
^  fulfil  the  obligation  as  inherent  in  the  feu  contract.  Lord  Balgray  said — "  The 
"■^i  Colonel  Agnew,  represents  the  original  party  to  the  contract  who  was  proprietor  in 
of  the  estate.  The  superiority  of  the  land  for  which  the  feu  mity  and  teind  exemption 
^«ett  paid  is  part  and  parcel  td  the  entailed  estate.  By  taking  up  the  estate,  the  defender 
■Vn^  to  these  annual  prestations  frwn  the  pursuer,  and  has  received  them.   But  no  heir  of 
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entail  can  talce  up  a  part  of  that  estate  as  superior,  and  yet  attempt  to  shake  himself  loose  frgo 
the  obli^tions  incumbent  on  him  as  superior  towards  his  vassaL" 

The  case  of  Lennox  v.  Hamilton  is  of  even  closer  application.  There  by  the  original  fe 
charter  made  in  1737,  and  granting  lands  and  teinds,  the  superior  bound  himself  to  warrant  th 
feu  right  from  "  all  future  augmentations  of  ministers*  stipends  that  might  affect  the  teinds  abor 
disponed."  A  charter  of  confirmation  iras  granted  by  the  superior  in  1778  to  a  disponee  of  th 
original  vassal,  which  declared  this  general  confirmation  to  be  as  valid  and  effectual  to  all  intent 
and  purposes  as  if  the  said  dispositions  and  instruments  of  sasine  before  mentioned  had  bee 
hereinbefore  verbatim  inserted.  In  this  charter  the  superior's  obligation  to  relieve  the  vassal  fror 
augmentations  of  stipend  was  omitted,  and  the  vassal  was  held  bound  to  relieve  the  superior  fim 
all  ministers'  stipend.  A  subsequent  charter  to  the  same  effect  was  granted  in  181 5,  atid  irit 
the  same  omission.  And  the  vassal  was  held  bound  to  the  same  extent  as  with  respert  to  tli 
charter  1778.  In  1798  the  lands  and  teinds  came  by  progress  through  a  variety  of  singnli 
successors,  none  t^whom  entered  with  the  superior,  to  the  pursuer's  ancestw,  and  lutimately,  b 
succession,  to  the  pursuo:  himself.  None  of  the  conveyances  in  the  course  ili  the  pgogress  ok 
tained  a  specific  mention  of  the  obligations  to  relieve  against  augmentation,  but  aU  of  the) 
contained  an  assignation  to  the  writs  and  evidents  of  the  lands,  with  the  whole  clauses  c 
warrandice,  and  other  clauses  therein  contained.  The  pursuer,  who  was  a  singnlar  successori 
the  feu,  brought  an  action  of  relief  against  the  superior,  founded  upon  the  obligations  in  A 
original  charter,  and  it  was  held,  that  he  was  entitled  to  recover.  One  of  the  grounds  for  M 
taining  his  right  was,  that  the  obligation  sued  upon  formed  part  of  the  original  feu  charter,  as 
that  it  could  not  be  held  to  be  discharged  by  its  having  been  omitted  in  the  subsequent  charta 
by  progress  granted  by  the  superior.  Lord  FuIIerton  said,  "The  superior  feued  out  the  land: 
and  made  the  obligation  to  relieve  from  augmentations  a  part  of  his  obligation  as  superior.  S 
that,  when  the  vassal  came  to  sell,  he  must  be  held  to  have  substituted  the  purchaser  for  faimse 
in  that  original  contract,  and  thus  brought  every  subsequent  acquirer  in  direct  connexi<Hi  «itl 
the  superior  in  relation  to  the  obligation  of  relief.  There  is  good  ground  for  holding,  that  sid 
an  obligation  would  go  with  the  lands,  and  that  the  purchaser  would  be  entitled  to  insist,  Ai 
the  superior  should  repeat  it  in  any  new  charter." 

These  cases  seem  to  me  to  Ornish  ground  for  the  distinction  upon  which  this  case  ma/b 
decided.  When  an  absolute  disposition  of  teinds  is  nude  with  an  obligation  to  relieve  mt 
burdens,  this  must  necessarily  be  collateral,  and  therefore  personal,  because  there  is  no  subsisdt. 
relation  in  the  teinds  between  the  parties.  But  where  the  superiority  is  reserved,  and  th 
dominium  utile  only  transferred,  the  obligation  originating  with  and  being  annexed  to  the  fendi 
relation  at  the  time  of  its  creation,  enters  into  and  forms  part  of  its  original  constitution,  and  • 
passes  to  each  vassal  as  an  intrinsic  condition  of  the  subject. 

After  careful  consideration,  1  have  arrived  at  the  same  conclusion  with  my  noble  and  leano 
friend  on  the  woolsack,  that  this  is  a  case  in  which  the  obligation  in  question  is  one  cmF  the  1^ 
conditions  of  the  feudal  grant,  and  that  the  interlocutor  ^  the  Court  of  Session  is  thcRfon 
right,  and  ought  to  be  affirmed. 

Interlocutors  affirmed  with  costs. 
For  Appellant^  Loch  and  Maclaurin,  Solicitors,  "Wt&iiamsXtx.—For  Respondents,  Connellaiii 
Hope,  Solicitors,  Westminster. 


MARCH  37,  1863. 

The  Earl  of  Fife,  Appellant,  v.  The  Honourable  GEORGE  SKENE  DUFF 

Respondent. 

Entail— Registration— Statute  1685,  c.  21 — Sale— A"  purchased  lands,  and,  while  holding  Ma 
on  a  Personal  title,  executed  in  1721  a  deed  of  entail,  containing,  with  power  to  revoke,  W 
usual  clauses  of  an  entail,  excepting  procuratory  of  resignation,  precept  of  sasine^  and  obligaito- 
to  infeft.  Thereafter  he  made  his  right  to  the  lands  real,  by  titles  conttdnit^  no  refertnct  i 
thetUedof  1721.  Hedied  leaving issue^  two  daughters,  in  a  litieation  between  whom,  ^Jf^ 
determined  by  the  Court,  in  1735,  that  the  deed  of  1721  had  not  Amm  revoked.  Thedemma 
thereafter  nusdet^UtleSy  and  were  infeft  in  the  lands  heiresses  ^rtioners;  andin  1728 
disponed  the  lands,  in  implement  of  the  deed  of  1721,  to  the  oldest  daughter  of  the  entader,  J 
heiress  of  entail,  and  to  the  substitute  heirs  mentioned  in  the  deed.  The  deed  of  172%  coniatM 
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t  fnatnUrry  of  resipuUion^  in  virtue  of  whidt  it  was  feudalized^  and  became  part  of  the 
pTjr^isse/  titUs  ttmder  which  the  lands  were  held  down  to  iS6o ;  but  it  was  not  registered  in 
itkmsier^  Entails.  The  deed  of  1731  was  registered.  In  an  action  at  the  imtarue  of  the 
iertfnttil  in  possession  against  the  substitutes  : 

(airmnig  judgment),  That  it  was  not  necessary,  that  the  original  deed  of  entail  entering 
At  Tipster,  should  contain  executorial  clauses  making  it  capable  of  feudalisatvm ;  that  the 
rvjdnmentsef  the  Statute  1685,  i\,  were  stUisfied  by  the  deedofiyii  having  been  recorded; 
3»i  ^  the  entail  of  the  liuids  was  not  render^  void  by  the  Med  of  1728  not  hearing  been 

Oaaneal  br  tfae  Earl  of  Fife,  (the  grounds  of  which,  and  the  reBpondent's  pleas  in  answer, 
e  s«  forth  in  the  report,  ante,  p.  1086;  33  Sc.  Jur.  714,)  the  House  of  Lords  pronounced  the 
Dwing  tsAxx  '.—^  Die  Veneris,  19  Julii,  1861. — After  hearing  counsel,"  etc.,  "  Ordered,  that 
EOaxbeaod  is  hereby  remitted  back  to  the  said  'First  Division  of  the  Court  of  Session  in 
ttUnd,'  to  review  geaerally  the  interlocutor  complained  of,  with  an  instruction  to  the  Judges  of 
It  Diri^oD  to  order  the  same  to  be  argued  viva  voce  before  the  whole  Judges,  including  the 
ids  Ordman-,  and  to  report  their  opinions  thereon  to  this  House ;  and  this  House  does  not 
ok  fit  to  pronounce  any  judgment  upon  the  said  appeal  until  after  the  said  interlocutor  shall 
nelmn  50  renewed,  and  tu  opinions  therenpon  slull  have  been  reported  accwding;  to  the 
■Nsnd'tlus  order." 

Oalecuise  resuming' to  the  Court  of  Session,  it  was  heard  on  the  17th,  i8th,  19th, and  20th 
>Ktrixri86i,  before  all  the  Judges,  excepting  Lord  Mackenzie,  who  was  absent  from  indts- 
asDJs,acd  an  opinion  wa<  returned  by  their  Lordships,  in  the  result,  supporting  the  interlocutn* 
f  tbeFkit  Division  appealed  against. 

TieStlidior  General  (Sir  R.  Palmer),  and  Anderson  Q.C.,  for  the  appellant. 

MmTsA  Kinnear  for  the  respondent, — At  tbe  re-argument  of  this  case,  the  same  authorities 
m  cited  as  in  the  forma:  argument,  (see  ante,  p.  1086,)  and  also  the  following— (ITorf^/t  v. 
KEOuKKii,  M.  1S46S ;  Paton  v.  Renny,  13  S.  511 ;  Tun^U  v.  Newton^  14  S.  1031. 


Lord  Chancellor  Westbury.— My  Lords,  at  the  time  ci  the  execution  of  the  deed  ctf 
:dcDKiitof  1721,  Major  Skene  was  possessed  of  a  personal  title  only  in  the  lands  of  Carrald- 
A  Bythe  disposition  made  in  his  favour  by  Sir  George  Stewart  in  August  1721,  the  Major 
tcnr  the  assignee  of  an  unexecuted  procuratory  of  resignation  by  virtue  of  which  he  mighC 
■n  tcndalized  tbe  dispositicm  contained  in  the  settlement  of  1721.  He  did  not  do  so,  but  on 
btantrary,  in  1723,  he  exhausted  this  procuratory  of  resignation  by  expeding  a  crown  chuter 
fcajiiution  of  the  lands  and  barony  of  Carraldston,  under  which  he  took  infeftment,  and 
Bdc  up  a  complete  feudal  title  in  favour  of  himself,  his  heirs  and  assignees  whomsoever.  In 
lu  doner  DO  mention  whatever  is  made  of  tbe  settlement  of  1721.  It  was  contended,  in  tfae 
BT 171;,  aTter  tbe  death  of  Major  Skene,  that  by  this  proceeding  he  intended  to  exercise  the 
iTO  of  relocation  contained  in  the  settlement  of  172 1.  But  the  contrary  was  decided  by  the 
wof  Sesskm,  and  that  decision,  which  must  be  treated  as  final,  is  of  great  importance  in  the 
Km.  ast,  as  it  follows  from  it  that  the  deed  of  1721  was  still  a  valid  disposition  of  the 
(nail  fee. 

It  is  tnie,  that  the  settlement  of  1721  did  not  contain  any  procuratory  or  precept  of  sasine,  or 
any  obligation  to  infeft,  and  that  the  only  means  of  making  up  a  feudal  title  which  it 
pRwa  the  assignation  of  GrandtuUy's  procuratory  of  resignation,  and  that,  after  that  procu- 
n^Ubeen  exhausted  by  Majw  Skene's  acts,  in  making  up  a  feudal  title  in  &vour  «  him- 
^ta^  bars  and  assignees,  the  settlement  of  1721  was  left  without  any  means,  in  grenao^  o£ 
raKyiocioii.  The  appellant  therefore,  contends  that,  at  the  punctum  temporis  of  the  regtstra- 
^ofthedeedof  1721,  it  was  no  longer  a  disposition  or  deed  of  tailzie,  but  had  been  r«luced 
to  [ie  daiacter  of  a  mere  contract  or  obligation,  and  had,  therefore,  lost  the  capacity  <«F  beuig 
'Siftnil  under  the  Statute,  or  <MF  being  made  the  basis  of  the  feudal  investiture.  This  argument 
SBot,  in  my  opinion,  well  founded. 

^  tbe  time  of  the  execution  of  the  settlement  of  1721,  it  contained  the  means  of  obtaining  a 
«|>I  title,  and  was  without  doubt  (for  it  is  so  settled  by  authority)  a  disposition  capable  of 
■^Rgistered  in  the  Raster  of  Tailzies  under  the  Act  of  1685,  and  it  retained  tbe  character 
*^iBlity  of  a  present  dispositive  act,  notwithstanding  that  the  procuratory  was  used  by  Major 
«eiB  making  up  a  fee  simple  title. 

J^KRlement  of  1721  sttU  remained  effectual  as  a  disposition  of  the  personal  fee,  although 
P^^tes  entitled  under  it  would  be  obliged  to  resort  to  some  other  mode  of  ot^ining  a  feudal 


Cur,  adv.  vult. 


of  tbe  subject 


'  Sttpmms  reports  23  D.  657 ;  24  D.  936  ;  33  Sc  Jur.  331, 7I4<      S.  C  4  Macq.  Ap.  469 ; 
H.  L  19;  35  Sc.  Jur.  424. 
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It  must  be  recollected,  that  it  is  a  settled  point,  that  the  deed  of  1721  remained  unaffected  by 
the  acts  done  in  1723.  And  it  is  therefore  clear  in  law,  that  after  the  death  of  Major  Skene  the 
heir  of  tailzie  under  the  deed  of  1721  had  a  right  to  call  upon  the  heirs  general  of  the  Major  to 
complete  their  title  by  service  and  entry,  and  afterwards,  either  to  resign  propriis  manibus,  or  to 
grant  a  procuratory  in  favour  of  the  heir  of  tailzie  under  the  settlement  of  1721. 

On  the  refusal  of  the  heirs  general,  the  heir  of  tailzie  claiming  under  the  settlement  of  1721 
would  have  been  entitled  to  obtain  either  a  personal  decreet  for  conveyance,  or  a  judicial 
conveyance  by  means  of  a  decree  of  adjudication  in  implement. 

It  is  a  mistake  to  treat  the  deed  of  1721  as  being  reduced  to  a  contract  to  make  a  disposition. 
It  remained  what  it  originally  was,  an  actual,  immediate  conveyance,  giving  the  right  to,  ajkd 
capable  of  receiving,  feudal  investment,  and  consequently  possessing  the  elements  of  a  habile 
entail. 

,But  it  is  further  contended  by  the  appellant,  that  the  deed  of  tailzie,  to  be  a  good  entail,  under 
the  Statute,  must  be  the  basis  of  the  feudal  investiture,  and  must  itself  enter  the  feudal  progress. 

I  have  been  unable  to  find  any  direa  authority  in  supnxnt  of  these  propositions.  It  is  un- 
doubtedly true,  that  to  make  a  good  deed  of  entail  under  the  Statute  of  1685,  all  the  fistters  and 

conditions  of  the  original  deed  of  entail,  as  contained  in  a  deed  of  tailzie,  which  has  been  duly 
recorded  in  the  Register  of  Tailzies,  must  appear  in  the  deeds  which  make  up  the  feudal  traditicm 
or  investiture.  And  the  reason  is  plain,  because  onerous  third  parties,  that  is,  creditors  or 
purchasers,  if  acting  benA  Jide^  and  without  notice,  might  otherwise  rely  upon  the  feudal  title. 
This,  however,  is  a  very  diiTerent  thing  from  the  proposition  of  the  appelant,  who  insists,  that 
the  registered  deed  of  tailzie  must  be  a  deed  that  enters  directly  into  the  progress  of  the  feudal 
titles — a  proposition  which  cannot,  1  think,  be  maintained. 

The  question,  therefore,  would  seem  to  be  reduced  to  the  inquiry,  whether  it  appears  on  the 
face  of  the  deed  of  1728,  that  this  prior  deed  of  1721  is  the  original  deed  of  tailzie,  and  that 
all  the  conditions  of  the  tailzie  contained  in  this  latter  deed  are  set  forth  in  the  deed  of  i8z8. 

It  must  be  remembered,  that  the  heirs  of  Major  Skene  were  his  two  daughters,  of  whom  the 
eldest,  Elizabeth,  was  heiress  of  tailzie  under  the  settlement  of  1721,  and  that  the  two  daughters 
had  been  duly  entered  with  the  superior  as  heirs  portioners,  and  took  iofeftment  as  such  prior  to 
the  deed  of  1728,  which  was  afterwards  executed  by  the  heirs  portioners,  for  the  purpose  of 
completing  the  tiUe  of  the  eldest  heiress  of  tailzie  to  the  personal  fee  under  the  settlonent  of 
1721. 

Accordingly,  in  the  deed  of  1728,  Elizabeth,  the  daughter,  is  described  as  heir  of  tnihie  to  her 
father,  and  the  decreet  arbitral  is  recited,  by  which  the  heirs  portioners  are  decerned  to  imple- 
ment and  complete  the  disposition  and  tailzie  granted  bytheir  father;  and  the  dispositive  clause 
proceeds  upon  the  narrative,  that  the  heirs  portioners  wo-e  wilting  to  implement  the  disposition 
and  tailzie  above  mentioned,  granted  by  the  said  Major  George  Skene  upon  the  24th  October 
1721,  re^stered  in  the  Particular  Register  of  Tailzies  upon  the  6th  January  1725,  and  in  the 
Books  of  Council  and  Session.  The  fettering  clauses  and  conditions  of  the  deed  of  1721  are 
then  inserted  in  the  procuratory  of  resignation  which  follows  in  the  deed  of  1728,  and  which  at 
the  end  declares,  that  the  heirs  of  tailzie  "  shall  enjoy  the  said  lands  and  estate  by  virtue  of  the 
said  tailzie,  (that  is,  the  settlement  of  1721,)  and  infeftments,  rights,  and  conveyances  thereupon, 
and  by  no  other  title  whatsoever.*' 

The  means  of  feudalizing  the  settlement  of  1721  by  a  new  procuratory  of  resignation  wer^ 
therefore,  supplied  by  the  deed  of  1728. 

The  estate  of  the  heiress  in  tail,  Elizabeth  Skene,  remained  personal  during  her  life,  no  use 
having  been  made  of  the  procuratory.  But  on  her  death  her  son,  Sir  George  Skene,  having 
taken  up  bis  mother's  personal  fee  by  general  ser\-ice,  exercised  the  procuratory  of  resignation 
granted  by  the  deed  of  1728,  and  obtained  a  charter  of  resignation,  by  virtue  of  which  he  was 
feudally  iiueft,  and  the  restrictive  clauses  or  fetters  V>f  the  entail  of  1721  are  set  forth  verbatim  in 
the  charter  and  the  following  instrument  of  sasine,  and  therefore  entered  the  feudal  progress. 

Some  objections  were  made  in  the  Court  below  to  the  sufficiency  of  the  statement  of  the 
restnctive  clauses  of  the  deed  of  1721  in  the  procuratory  of  resignation  contained  in  the  deed  of 
1728,  and  in  the  charter  and  instrument  of  sasine  of  1757.  But  they  were  scarcely  insisted  on 
by  the  appellant  in  the  last  argument  at  the  bar  of  this  House,  and  they  appear  to  me  to  be  fully 
answered  in  the  last  collective  opinion  of  the  Judges  of  the  Court  of  Session, 

I  cannot,  therefore,  entertain  any  doubt  as  to  the  propriety  of  affirming  the  decision  of  the 
Court  of  Session,  and  dismissing  the  appeal,  with  costs. 

Lord  Cranworth. — My  Lords,  the  Court  decided  in  1725,  and,  it  must  be  assumed,  well 
decided,  that  the  act  of  Maj(  r  Skene,  in  expeding  a  charter  and  taking  infeftment  thereon  upon 
the  open  procuratories,  did  not  import  a  revocation  or  alteration  of  the  tailzie. 

This  would  not  have  been  true  if  it  had  converted  a  disposition  into  a  mere  obligation ; 
Elizabeth  could  not  have  been  served  heir  of  tailzie  to  her  father  if  there  was  not  a  subsisting 
tailzie.  If  the  tailzie  created  in  1721  by  Major  Skene  was,  at  his  deaUi,  a  mere  obligation, 
Elizabeth  was  a  mere  creditor,  and  not  an  heir  of  tailzie. 
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Snpose  that  Major  Geoi^e  Skene,  after  he  had  been  infeft,  had  re^stered  the  deed  of 
jnd  iben  had  executed  a  disposition  in  the  words  of  the  deed  of  1728,  mutatis  mutandis,  surely 
itieit  would  have  been  no  necessity  for  a  registration  of  that  deed,  and  if  not,  then  I  do  not  see 
knr  Us  death  makes  any  difference,  when  his  heiresses  who  succeed  him  do  what  he,  if  living, 
might  have  dme. 

IV  deed  (tf  1721  was  certainly,  at  the  time  when  it  was  exeoited,  the  original  tailzie,  and  the 
Court  of  Session  decided,  that  it  was  not  altered  by  the  subsequent  charter  and  infeftment  |in 

1713. 

11k  initant  and  resolutive  clauses  were  inserted  in  the  procuratory  of  resignation,  charter, 
pncqx  and  instrument  of  sasine,  whereby  the  tailzie  was  feudalized  in  the  person  of  George 
Skme,  the  son  of  Elizabeth,  and  the  original  tailzie  was  produced  before  the  Lords  of  Session 

jidiaaJly. 

AH  the  requisites  of  the  Statute  have,  therefore,  been  complied  with,  and  I  think,  that  the 
Judges  below  have  come  to  a  correct  conclusion,  and  that  the  defenders  were  properly  assoilzied. 

Lobs  Wekslbydale. — My  Lwds,  this  case,  which  is  very  important  in  a  pecuniary  pcHnt  of 
TC>,  has  been  subject  to  more  than  ordinary  discussion  and  consideration.  It  was  elaborately 
vgoed  in  the  First  Diviaon  of  the  Court  of  Session,  first,  before  the  Lord  Ordinary  (Mackenzie), 
tkenooa  redaiming  note  befiwe  the  Lord  President  and  the  remainder  of  the  Court,  afterwards 
asaTemit  from  your  Lordships,  before  all  the  Judges  of  the  whole  Court  of  Session,  with  the 
cuepdoDof  Lord  Mackenzie,  (who  was  absent  from  indisposition,)  and  the  whole  of  these  Judges, 
lith  the  sin^e  exception  of  Lord  Mackenzie,  concurred  in  the  opinion,  that  the  estate  in  que^ion 
nsadl  entailed,  and  all  the  Lords  of  Session  (with  the  above  exception)  joined  in  a  most  able, 
fall,  dear,  and  learned  statement  of  the  law  of  Scotland  on  this  subject.  This  case  has  since 
been  aipied  at  much  length,  and  with  much  ability,  for  four  days  at  your  Lordships'  bar,  when 
erti>'aiiihority  and  argument  bearing  or  supposed  to  bear  on  the  question  was  brought  under 
joorUnyjips'  notice. 

IV  duty  of  the  Court  of  Appeal  is  not  to  reverse  a  judgment,  unless  it  be  satisfied  that  it  is 
deariy  wrong.  Though  the  Appellate  Court  may  entertain  a  doubt  on  the  question  raised,  that 
is  not  enoogh ;  the  onus  lies  on  the  appellant,  to  shew  the  Court  of  Appeal,  that  the  judgment  is 
cnoDeoos.  I  am  clearly  of  opinion,  that  this  has  not  been  done  in  the  present  case,  in  which 
tV  pidgmrat  impeached  is  brought  before  us  supported  by  so  extraordinary  a  weight  of  living 
mlwity.  jUter  living  the  subject  all  the  consideration  in  my  power,  I  must  say,  that  it 
ifipats  to  nie  to  K  a  right  judgment,  and  the  doubt  raised  in  the  course  or  discussion  ought  not 
MbKeffecL 

TV  appdlant  contended,  i/^that  the  deed  f£  24tfa  October  1721  by  Major  George  Skene, 
(dating  to  the  lands  of  Carraldston,  was  not  a  valid  tailzie,  and  ^Hd^  that,  if  it  was,  it  was  done 
naf  vidi  by  Major  Skene  in  February  1733  obtaining  a  crown  charter  of  resignation,  and  taking 
a  iDfehment  thereon  on  the  open  procuratory  assigned  to  him. 

Toconsider  this  objection  first,  it  is  enough  to  say,  that  the  Court,  on  the  31st  July  1725, 
liecided,  that  the  completion  of  a  fee  simple  title  in  the  person  of  Major  Skene  did  not  imply  a 
rcTOcation  of  the  deed  of  entail.  They  held,  that  the  deed  of  1721  had  not  been  revoked  or 
superseded  by  Major  Skene.    It  still  was  to  have  effect,  and  regulated  the  right  of  succession. 

TV  firet  question  then  remains,  Was  that  deed  a  valid  tailzie  ? 

It  is  argued  for  the  appellant,  that  it  was  nothing  more  in  effect  than  a  bond  or  obligation  to 
entail  tV  lands  mentioned  therein,  and  no  more.  That  seems  to  have  been  the  impression  on 
Lord  Mackenzie's  mind.  On  the  other  hand,  the  rest  of  the  Judges,  being  all  the  other  Judges 
rfdie  Coort  of  Session,  were  clearly  of  opinion,  that  the  deed  of  tailzie  of  1721  was  not  a  mere 
conna  or  oUigation  to  make  a  tailzie  in  future,  but  was  an  actual  disposition  of  the  land,  and 
if  it  was  so  originally  when  made,  it  certainly  was  not  converted  into  a  ma«  obligation  or 
CMcaory  contract  by  Major  Skene  completing  his  title  in  the  year  1723. 

TV  reasons  given  by  the  Judges  in  their  unanimous  answer  to  your  Lordships  in  the  remit  are 
IBitt  satisfactory  to  my  mind.  The  instrument  of  1721  operates  as  a  tailzie,  and  is  properly 
fKOfded  as  such  in  the  Register  of  Tailzies  pursuant  to  the  Statute  1685,  chap.  22. 

Btit  to  give  the  tailzie  full  and  complete  operation  it  required  to  be  feudalized.  That  could 
Mt  be  done  by  virtue  of  the  unexecuted  procuratory  of  resignation  and  assignment  thereof, 
^■ccaase  Major  Skene  made  use  of  it  to  complete  his  own  title  in  1723,  and  it  was  thenceforth  put 
n  cod  ta  But  the  tailzie  was  capable  of  being  feudalized  in  another  way,  and  the  reasoning  of 
Judges  satisfied  me,  that  it  was  properly  feudalized,  and  the  feudal  investiture  properly  com- 
picitd  under  the  deed  of  1728,  after  Elizabeth  and  Jane  Skene  had  been  infeft  in  1725  by  a  deed 
*VKsly  framed  for  implementing  the  disposition  in  the  tailzie  in  172 1,  and  in  supplement  of  the 
'^of  a  resignation  therein.  Afterwards,  Geoi^e  Skene,  in  February  1757,  at  length  completed 
toe  fenda]  title  to  the  entailed  land  by  infeftment.  I  am  satisfied,  that  George  Skene  thus  became 
*wledio  the  estate  under  the  tailzie  of  1721  as  heir  in  taiL 

^  j^tthen  it  was  insisted  on  the  part  of  the  pursuer,  as  I  understand,  that  to  constitute  a  suf- 
KMBt  deed  of  tailzie  the  instrument  should  contain  in  itself  in  gremio  the  means  of  feudalizing 
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which  the  tailzies  of  1721  did  not,  after  the  open  procuratory  was  done  away  with  by  being  acted 
upon  for  a  different  purpose,  and  that  the  tailzie  was  therefore  to  be  considered  as  deprived  of 
aU  the  means  of  making  it  effectual,  and  thus  became  entirely  inoperative. 

It  is  certainly  more  regular  and  usual,  that  the  deed  of  tailzie  should  itself  contain  the  means 
of  making  itself  effectual  in  itself,  so  as  to  form  a  chain  in  the  title.  But  the  Lord  President,  oa 
the  6rst  bearing  of  the  case,  gives  his  opinion,  that  no  authority  is  to  be  found  for  such  a  propch 
aition,  and  the  united  opinion  of  the  Judges  is  to  the  same  effect,  and  none  is  cited  before  us; 
and,  therefore,  however  reasonable  such  a  rule  might  be,  i  am  satisfied  this  objection  ought  not 
to  inevail.  Therefore,  my  Lords,  I  entirely  concur  in  the  motion  of  my  noble  ai^  learned  fiiend 
on  the  woolsack. 

Lord  Chelmsford. — My  Lords,  the'  question  to  be  decided  in  this  case  is,  as  to  the  validity 
of  a  sale  of  certain  lands,  which  depends  upon  whether  they  were  under  an  entail  by  a  dispoatiitt 
dated  24th  October  1721.  and  registered  in  the  Register  of  Tailzies. 

The  appellants  contended,  that  no  tailzie  was  created  by  the  disposition  of  that  date,  as  it  was 
never  perfected  by  feudalization  ;  that  till  this  was  done  it  existed  merely  as  an  obligation  to  be 
enforced  against  the  heirs  of  the  disponer,  and  that  it  was  superseded  by  a  disposition  executed 
on  the  5th  and  26th  June  and  8tb  July  1728,  which  having  been  feudalized  became  the  real  and 
only  entail. 

The  ground  upon  which  it  is  contended,  that  the  deed  of  1721  was  not  a  complete  eatail  is, 
that  it  did  not  contain  within  itself  the  means  of  feudalization,  having  no  procuratory  of  resigna* 
tion,  but  only  an  assignment  of  a  procuratory  contained  in  a  disposition  of  the  lands  from  Stewart 
of  Grantully  to  Major  Skene  the  disponer  in  the  deed  of  172J,  and  that  Major  Skene  having  in 
1723  obtained  a  crown  charter  of  resignation  in  favour  of  liimself,  and  bis  heirs  whatsoever,  and 
taken  infeftment  upon  it,  had  exhausted  the  asst^cd  procturatory  of  resignation,  and  that  a  new 
warrant  was  necessary  in  order  to  effect  feudalization  by  infeftment,  as  contemplated  by  tbe 
deedofiyzi. 

On  the  death  of  Major  Skene  in  1724,  leaving  the  two  dai^hters,  Elizabeth  the  eldest  expeded 
a  general  service  as  nearest  and  lawful  heir  of  tailzie  to  her  father  under  the  deed  of  entail  of 
1721.  The  second  daughter,  Jean,  expeded  both  a  general  and  a  special  service  to  her  father  u 
one  of  the  two  heiresses  portioners,  on  the  ground,  that  Major  Skene  by  expeding  the  crorn 
charter  in  1723  revoked  the  deed  of  entail  of  1721.  This  dispute  between  the  daughters  led  u 
the  case  of  Skene  v.  Skene,  in  which  it  was  decided,  that  the  act  of  Major  Skene  in  expeding  a 
charter  and  taking  infeftment  thereon  did  not  import  a  revocation  or  alteration  of  the  tailzie. 

The  language  of  this  decision  is  only  consistent  with  the  opinion  of  the  Judges,  that  the  deed 
of  1721  was  an  actual  tailzie,  and  not  a  mere  obligation  to  entail,  for  the  words  "revocaticai  ot 
alteration  of  the  tailzie  "  are  inapplicable  to  a  mere  obligation.  There  was,  therefore,  a  good 
entail  created  and  registered,  but  it  was  incomplete,  and  required  to  be  implemented  by  infeft- 
ment. The  heiress  was  desirous  of  making  up  the  title  and  giving  effect  to  the  provisions  of  the 
deed  of  1721,  and  the  two  sisters,  with  the  consents  of  their  husbands,  entered  into  a  submission 
to  two  advocates  to  determine  the  proper  mode  of  completing  the  entail.  That  this  was  tbe 
object  of  the  reference,  and  not  to  settle  any  dispute  between  a  fee  simple  title  and  a  tailzied 
title,  appears  to  me  to  be  shewn  by  the  recital  in  the  deed  of  disposition  of  1728,  which  states, 
that  l^e  decreet  arbitral,  proceedmg  upon  a  submission,  decerned  and  ordained  Elizabeth  and 
Jean  and  their  husbands,  all  with  one  consent,  "towards  implementing  and  completing  the 
disposition  and  taiUie  glinted  by  the  said  Major  Skene,**  to  grant,  etc.,  a  disposition  of  the  Ltods 
in  question.  The  deed  itself  shews  throt^hout,  that  the  daughters  did  not  intend  by  it  any  nev 
or  original  dispositicm,  but,  that  it  was  executed  towards  implementing  and  completing  the 
disposition  and  tailzie  of  I72i,and  in  supplement  of  a  want  of^ocuratory  of  resignation  therein, 
and  in  obedience  to  the  decreet  arbitral  For,  after  disponing  according  to  the  order  of  suc- 
cession in  the  deed  of  1721,  it  provides,  that  the  series  of  heirs  are  to  be  subject  to  "the  express 
reservations,  conditions,  provisions,  restrictions,  limitations,  burdens,  powers,  faculties,  and 
clauses,  irritant  and  resolutive,  speciiied  in  the  said  disposition  and  tailzie,"  and  that  the  heirs 
of  tailzie  above  mentioned  shall  enjoy,  bruik,  and  possess  the  said  lands  and  tenements  by  virtue 
of  the  said  taillie,  infcftments,  rights,  and  conveyances  to  follow  thereupon,  and  by  no  other 
right  or  title  whatsoever. 

Procuratory  of  resignation  in  this  deed  was  not  executed  by  Mrs.  Skene  in  her  lifetime 
But  on  her  death,  her  son,  George  Skene,  took  it  up  by  expeding  a  general  service  as  heir  of 
tailzie  and  provision  to  his  moQier,  and  ultimately,  iu  1757,  he  completed  the  feudal  title  by 
infeftment 

It  is  insisted,  on  the  mrt  of  the  appellants,  that  the  deed  of  1728  is  the  only  entail ;  that  this 
is  what  was  feudalized  by  George  Skene ;  and  that,  this  deed  not  having  been  recorded  in  the 
Register  of  Entails,  it  was  deprived  of  all  efficacy  by  the  Statute  of  1685. 

A  great  part  of  the  argument  for  the  appellants  is  founded  upon  the  deed  of  1 72 1  being  not  an 
zxXaSi  entail,  but  merely  an  obligation.  It  was  contended,  that  the  Act  of  1685  allowing  an 
entail  of  lands  to  be  available  against  purchasers  and  creditors,  only  where  the  irritant  and 
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icsoiidive  clauses  are  inserted  in  the  procuratories  of  resignation,  shews,  that  the  deed  of  1721,  not 
coataiaing  a  procuratory,  is  not  a  tailzie  of  the  lands  but  a  mere  obligation.  This  point,  however, 
is  disposed  of  by  the  case  of  Skene  v.  Skene,  already  mentioned.  The  register  of  the  deed  of 
1721  rontains  all  that  is  required  to  be  recorded.  The  Act  does  not  say,  that  a  procuratory  of 
resigiiaiioii  must  be  contained  in  the  deed  to  render  it  valid,  but  only,  that  the  irritant  and 
RstAnlive  clauses  must  be  inserted  in  procuratories  of  resignation,  and  no  authority  has  been 
dial  to  shew,  that  in  order  to  constitute  an  entail,  a  procuratory  must  be  inserted  in  the  deed 
cnatii^  it.  It  is  true,  that  until  such  an  entail  has  been  completed  by  sasine,  it  is  exposed  to 
Ac  dz^er  trf  beiiig  defeated  by  a  disposition  of  the  lands  to  third  persons  by  the  heir,  or  by  an 
aaachment  by  his  creditors.  But  until  the  heir  diveats  himself,  or  is  deprived  of  the  lands,  the 
eMail  may  be  completed  either  voluntarily  or  by  adjudication  in  implement. 

Some  stress  was  laid  in  the  argument  upon  the  circumstance  of  Elizabeth  having  been  a 
substitittein  the  original  deed  of  1721,  and  being  made  institute  in  the  deed  of  1728.  It  was 
antended,  that  Hus  was  such  a  deviadob  from  the  {atmtx  entail,  (the  fetters  of  that  entail  no 
longer  applying  to  her,)  as  to  shew,  that  the  deed  of  1728  constituted  a  new  and  original  entaiL 
But  this  argument  appears  to  be  unsotmd  ;  and  Lord  CitrriehiU,  who  adverts  to  it,  gives  instances 
to  ^v,  t£it  Elizabeth,  although  advanced  in  her  position  in  the  entail,  is  still  subject  to^its 
andidoDS  in  her  original  character  of  heir  of  entail. 

It  appears  to  me,  therefore,  that  the  appellants  have  failed  to  establish  any  satisfactory  ground 
of  objection  to  the  interlocutor  appealed  from;  that  the  deed  of  1721  was  the  original  tailzie  duly 
Fcgisered  ander  the  Statute  of  16^5  ;  that  the  whole  object  of  the  deed  of  1728  was  to  complete 
die  impnfiect  title  under  the  former  deed  by  feudalization  ;  and  that  this  was  ultimately  ^ected 
bj  tbe  charter  which  was  expeded  by  Geoi^e  Skene  the  heir  of  Elizabeth,  which  proceeded  upon 
tbeprocnnttory  contained  in  the  deed  of  1728.  I  agree,  therefore,  that  the  interlocutor  ou^t  to 
be  a&iDcd,  and  the  appeal  dismissed  with  costs. 

Interlocutors  affirmed  with  costs. 
Fir  AMeliantf  Theodore  Martin,  Solicitor,  Westminster.  —  For  Respondent^  Connell  and 
Hop^  Solicitois,  Westminster. 


Earl  of  Kintore,  Appellant,  v.  Lord  Inverury  and  Others,  Respondents. 

labil—Fetten— Defective  Irritant  Clause— Words  of  Reference— .>4  de^  of entail  in  the  irritant 
daue  spec^gd  some  specific  acts^  and  ended  wWi  the  words  "or  any  acts  contrary  to  this 
eiieU" 

Heu)  (aflSnning  judgment),  That  these  words  impliedly  included  the  contracting  of  debts,  ana 

Oienfore  the  entail  was  not  defective. 
Aaeiktr  deed  in  the  irritant  clattse  ended  with  the  words  '*  or  in  any  one  of  the  several  particulars 

titve  metUioned." 

UiU)  (^ffinning  judgment),  That  this  impliedly  included  a  particular  left  out  in  the  irrUant 
dinuf  ii^fy  ana  therefore  the  entail  was  not  defective.^ 

IV  initant  clause  in  the  deed  of  entail  under  which  the  Earl  of  Kintore  held  the  estate  of 
Antovwas  thus  expressed  ; — "And  if  the  said  William  Lord  Inverury,  and  the  other  aires  male 
or  female  named  in  the  tailUe,  en*  their  aires,  shall  contravein  the  premises,  then,  and  in  that 
case,  all  the  saids  venditiones,  alienationes,  dtspositiones,  infeftments,  alterationes,  infringe- 
■Wtts,  bonds,  tacks,  obleldgements,  and  all  other  crymes,  treasones,  deeds,  and  acts  done  in 

CQDtiatr  fk  this  present  taillie  and  provision,  shall  be  null  and  voide  in  themselves  ipso  facto 
*iAant  the  necessity  of  any  action  or  sentence  of  declarator  thereupini." 

Tbe  britaot  clause  in  the  deed  of  entail  under  which  the  Earl  of  Kintore  held  the  estate  of 
^^"iktrion,  was  as  follows  *'  Declaring  hereby,  that  if  the  said  Anthony  Adrian  Earl  Kin- 
*^or  other  heirs  male  of  the  body  (tf  tu  said  deceased  Anthcmy  Earl  of  Kintore,  or  any  of  the 
owbeirs  or  members  entail  above  mentioned,  substituted  to  them,  shall  act  and  do  in  the 
f^vdary  with  respect  to  altering  the  order  of  succession,  selling  or  contracting  debts,  grantii^ 
***<s,  suffering  adjudications  to  be  deduced,  or  in  any  one  of  the  several  particulars  above 

'  See  previous  repeats  23  D.  1 105  :  33  Sc.  Jur.  554 ;  661.      S.  C  4  Macq.  Ap.  520 :  i  Macph. 
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mentioned,  then,  and  in  that  case,  all  and  every  one  of  such  acts  and  deeds,  with  all  that  shall 
happen  to  follov,  or  might  be  otherwise  comiwtent  to  foUov  thereupon,  shall  be  ipso  facte  vwd 
and  null,  and  of  no  force,  strength,  or  effect,  in  the  same  manner  as  if  the  said  acts  and  deeds 
had  not  been  done,  acted,  or  committed." 
The  Court  of  Session  held  both  clauses  to  be  effectual,  and  the  respective  entails  to  be  valid. 
-    The  pursuer  appealed,  maintaining  in  his  case,  in  regard  to  the  Kintore  deed  of  entail,  that  the 

i'ud^enl  of  the  Court  of  Session  should  be  reversed  for  the  following  reasons  : — i.  Thepro- 
libition'  in  the  prohibitory  clause  of  the  deed  of  entail  against  the  contraction  of  debt  is  not 
fenced  by  an  imtant  or  resolutive  clause,  a.  The  irritant  clause  is  framed  on  the  [n-inciple  of 
enumeration,  and  contraction  of  debt  is  not  embraced  within  the  enumeration.  3.  The  general 
words  in  the  irritant  clause  fiidlowing  the  enumeration,  do  not  apjdy  to,  and  cannot  be  held  to 
include,  any  of  the  cardinal  prohibitions  or  acts  expressly  prohibited  in  the  prohibitory  clause. 
4.  The  said  general  words  refer  and  apply  to  the  general  words  of  prohibition  contained  in  the 
prohibitory  clause,  which  are  additional  to  and  exclusive  of  the  cardinal  prohibitions. 

In  regard  to  the  Haulkerton  deed  of  entail,  the  appellant  argued  that  the  judgment  of  the 
Court  or  Session  should  be  reversed  for  these  reasons  : — i.  The  prohibition  in  the  prohibitorr 
clause  against  disponing  is  not  fenced  by  an  irritant  clause.  2.  The  irritant  clause  is  framed  on 
the  principle  of  enumeration,  and  "  disponing  "  is  not  embraced  within  the  enumeration.  3.  The 
entailer  must  be  held  to  have  undertaken  to  enumerate  the  acts  of  contravention  intended  to  be 
irritated,  and  to  have  trusted  to  the  completeness  of  the  enumeration  for  the  efficiency 
of  the  irritant  clause.  4.  The  defective  enumeration  cannot  be  supplemented  by  geno^  words 
occurring  at  the  close  of  it.  These  general  words  apply  only  to  the  particulars  contained  in  the 
irritant  clause  itself,  and  cannot  be  extended  to  the  whole  prohibitions  containecL  in  the  prohibi- 
tory clause. 

The  respondents  in  their  case  supported  the  judgment,  with  'regard  to  both  entails,  on  the 
following  nounds : — i.  The  entail  of  the  estate  of  Kintore  formed  a  valid  and  effectual  entail 
in  terms  or  the  Act  16S5,  c.  22  \  and,  2.  The  appellant's  objections  to  die  irritant  and  resolutire 
clauses  contained  in  the  entail,  and  in  the  relative  cmtracts  oi  excamtaionj  were  giroundless  and 
untenable. 

Solicitor  General  (Palmer),  and  Anderson  Q.C.,  for  the  appellant— i.  As  to  the  Kiatoie 
entail,  the  irritant  clause  being  framed  on  the  principle  of  enumeration,  and  not  including  all  the 
particulars,  the  entail  was  void.  The  rules  of  construction  are  all  framed  to  favour  liberty,  and 
to  lean  against  the  validity  of  the  entail — Bruce  v.  Bruce,  4  Paton,  231 ;  Rennie  v.  Home,  3  S. 
&  M*L.  142;  Murray  y.  Murray,  4  D.  803;  Dick  v.  Drysdaie,  14th  January  1812,  F.C. ; 
Cunyngham  v.  Cunyngham,  14  D.  636;  Scott  v.  Scott,  18  D.  168.  2.  As  to  the  Haulkerton 
entail,  the  irritant  clause  was  also  framed  on  the  principle  of  an  enumerative  clause ;  and,  being 
defective,  the  entail  was  void— v.  Russel,  15  D.  192  j  Fairlie  v.  Cuninghamit  19  D.  596. 

Rolt  Q.C,  and  Neish,  for  the  respondents. 

Lord  Chancellor  Westbury.— It  has  been  settled  by  a  long  series  of  decisions,  that  the 
restrictive  clauses  in  deeds  of  entail  must  receive  a  strict  interpretation,  so  that  if  the  words 
taken  per  se  admit  of  a  grammatical  construction  which  is  in  favour  of  liberty,  that  construction 
must  be  preferred.  In  addition  to  this  general  fu-incij^e,  some  minor  rules  of  interpretation  have 
been  adopted.  Thus,  if  to  general  words  special  words  are  added,  the  nile  specialia  deroffu^ 
generalibus  has  been  applied,  and  the  t^eral  words  have  been  limited  to  the  things  denoted 
by  the  special  words  of  addition  ;  and  i^on  the  other  hand,  words  of  general  conafavhensionare 
added  to  special  words  denoting  particular  things,  the  general  words  are  confined  in  their  extent, 
and  reduced  to  signify  things  ejusdem  generis  with  those  that  are  properly  denoted  by  the  special 
expressions. 

The  application  of  these  rules  has  been  so  frequent  in  the  decided  cases,  that  they  have  given 
rise  to  technical  denominations  of  clauses  h-amed  on  a  principle  of  reference,  and  clauses  framed 
on  a  principle  of  enumeration,  (i.)  If  to  a  prohibitory  clause,  stating  distinctly  various  things 
that  are  prohibited,  there  be  added  an  irritant  or  resolutive  clause,  which,  beginning  with  general 
words  of  reference,  proceeds  to  particularize  or  enumerate  some  only  of  the  things  prohibited, 
then  the  concluding  words  of  the  clause  declaring  the  irritancy  or  forfeiture  are  in  construction 
confined  to  the  things  specified  or  enumerated.  Of  the  application  of  this  rule  the  leading 
examples  are  the  Tillicoultry  case,  Bruce  v.  Bruce,  and  the  cases  of  Bally lusk  Entail  and  Gala 
and  Banchory  Entails.  (2.)  If  to  a  prohibitory  clause  having  numerous  prohibitions,  there  be 
added  an  irritant  or  resolutive  clause  which  makes  a  repetition  of  some  of  the  things  prohibited, 
and  concludes  with  general  words  not  being  words  0/  reference,  then,  in  conformity  with  the  rule 
I  have  stated,  the  special  words  form  the  termini  within  which  the  adjected  general  words  wiH 
be  confined,  and  the  clause  fails  equally  upon  thei  principle  of  defective  enumeration.  On  die 
other  hand,  if  an  irritant  or  resolutive  clause  be  framed  simply  on  the  [uinciple  of  reference, 
there  can  be  no  objection  to  its  validtty,  for  verba  relata  intssM  mdentur^  and  the  whole  of  the 
prohibitions  arc  by  the  reference  repeated. 

The  peculiarity  of  th^  pres«it  case  of  the  Kintore  entail  is,  that  the  operative  part  of  the  clause 
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(rfifritaocy,  after  enumerating  some  of  the  things  prohibited,  concludes  with  general  words,  bein^ 
wards  of rtjferaue,  which  therefore  have  the  etfect  of  adding  to  the  things  enumerated  all  other 
miner  coatained  in  the  prohibitory  clause,  but  not  enumerated,  as  efiectually  as  if  they  bad  been 
panicdarly  mentioned  instead  of  being  included  by  being  referred  to.  Concluding  general 
vwds  being  words  of  reference  to  things  previously  mentioned,  are  equivalent  to  a  repetition  of- 
thc  things  so  referred  to,  and  the  effect  is  the  same  as  if  everything  prohibited,  which  is  not 
SHEiicnied  in  the  first  part  of  the  clause,  had  been  expressly  mentioned  in  the  concluding  pw- 
ias.  In  my  judgment,  therefore,  the  objection  to  the  validity  of  this  entail,  which  rests  entirely 
OD  tbe  sui^twed  defect  in  the  clause  of  irritancy,  is  not  well  founded,  and  the  judgment  in  the 
Cmnt  bdor  ought  to  be  affirmed. 

Wtb  respect  to  the  Haulkerttm  entail^  the  same  rtUio  decidendi  ai>plies,  as  I  have  already 
oivfssed,  with  reference  to  the  Kintore  entail.  It  is  impossible,  consistently  with  the  rules  oif 
gramaiatical  construction,  to  hold,  that  the  cardinal  words,  which  occur  in  the  clause  of  irritancy 
ID  [his  entail,  namely,  "  or  in  any  one  of  the  several  particulars  above  mentioned,"  can  be  con- 
fined to  the  things  which  immediately  precede,  and  which  are  stated  in  the  disjunctive,  and 
governed  by  the  words  "with  respect  to,"  namely,  with  respect  to  altering  the  order  of  succession, 
xfiiag  or  contracting  debts,  granting  leases,  suffering  adjudications  to  be  deduced.  And  if  this 
be  50,  it  follows  that  the  words  1  have  called  cardinal  words  must  refer  to  the  other  particulars 
loaitiaKd  in  the  prohibitory  clause,  and  that  the  case  also  is  one  of  a  clause  of  irritancy  con- 
taining a  partial  enumeration  followed  by  words  of  general  reference,  which,  for  the  reasons  given 
in  tbe  judgnients  in  the  Courts  below,  appears  to  me  to  be  good.  In  my  judgment,  therwue, 
the  intolocutor  in  this  case  also  ought  to  be  afHrmed. 

LolO  Wensleydale. — My  Lords,  these  two  cases  come  before  your  Lordships  upon  appeals 
from  tvojudgments  of  the  First  Division  of  tbe  Court  of  Session — one  in  an  action  to  declare 
mid  lir  fetters  of  a  tailzie  of  the  estate  of  Kintore,  the  other  of  a  difierent  tailzie,  that  of  the 
esate  of  Haalkerton,  each  on  account  of  a  defect  in  the  irritant  clause ;  and  the  question  in  each 
cue  is,  whether  that  clause  is  void.  The  Lords  of  the  First  Division,  with  the  exception  of 
lard  Deas,  who  was  of  a  different  opinion,  held,  that  both  the  taikies  were  valid,  though  they  all 
cooaJered  the  questions  of  some  nicety  and  doubt.  Sitting  in  a  Court  of  Appeal,  we  ought  not 
to  reYctse  a  judgment  unless  we  are  quite  satisiied  that  the  decision  was  wrong ;  and  1  must  say, 
after  much  consideration  of  the  questions,  that  I  am  far  from  coming  to  that  conclusion  ;  on  the 
cQorar)-,  my  impression  is,  that  the  decision  was  right.  The  objection  in  the  case  of  the 
Kotoie  entail  is,  that  the  prohibition  contained  in  the  prohibitory  clause  of  the  deed  of  tailzie 
^ibm  tbe  contraction  of  debts  is  not  fenced  by  a  proper  irritant  clause. 

tbt  in  tbe  entail  of  Haulkerton  is,  that  the  prohibition  contained  in  the  prohibitory  clause 
ipi^S  disponing  is  not  fenced  by  a  proper  irritant  clause. 

Ik  objection  to  each  tailzie,  if  well  founded,  undoubtedly  avoids  it  altogether.  The  question 
tia  is,  whether  both  or  either  of  the  objections  is  well  founded  ?  It  seems  tome  neither  is.  If, 
i»  deciding  these  questions,  we  had  only  to  consider,  first,  what  the  meaning  of  the  maker  of  the 
tiSzie  vas  to  prohibit  as  expressed  in  the  terms  of  the  deeds  according  to  the  ordinary  rules  of 
Cdutractiai  of  written  instruments,  and  then,  whether  he  had  properly  fenced  that  prohibition 
^  imunt  and  resolutive  dauses,  without  being  bound  in  that  construction  by  any  technical  rule 
^ccdin  to  entails,  I  do  not  feel  that  there  would  be  any  difficulty  in  deciding  these  cases  in 
nnor  of  the  respondent.  What  the  language  acctMrding  to  its  natural  and  ordinary  con- 
■tnctiim, means,  seems  to  me  not  to  be  matter  of  doutrt.  It  is  dear,  that  tbe  maker  of  the  entail 
^'cant  to  prohibit  everything  done  in  contravention  of  each  tailzie,  though  he  uses  different 
^"^uaige  io  each  instrument  If  the  case,  then,  were  governed  by  the  ordinary  rules  of  con- 
^radioii,  tiiere  would  not,  I  think,  be  any  question  as  to  what  the  decision  ought  to  be.  But 
"ff^  are  lathorities  which  lay  down,  that  there  is  a  different  rule  which  is  to  govern  the  con- 
"t^oo  of  deeds  of  entail,  and  by  those  authorities  we  are  bound.  One  is,  that  entails  are 
^I'vUttimi  juris,  and  the  prohibitory,  irritant,  and  resolutive  clauses  must  be  clearly  and  dis- 
''"ctly  expressed,  and  if  a  deed  of  entail  is  reasonably  capable  of  two  constructions,  one  of  which 
pcohibits  the  free  disposition  of  the  estate,  and  the  other  does  not,  the  presumption  is  in  favour 
*^  freedom.  This  is  the  law  firequently  laid  down,  and  particularly  by  Lord  Campbell,  very 
deariyand  distinctly  in  the  case  of  Lumsden  v.  Lumsden  (2.  Bell's  App.  104).  If  an  expression 
Maaeatai]  fairly  admits  of  two  meanings,  both  equally  technical,  grammatical,  and  intelligible, 
^  twitruction  muit  be  adopted  which  destroys  the  entail,  rather  than  that  which  supports  it. 

ftis  nile  does  not  authorize  you  to  put  on  any  eroression  a  forced  or  unreasonable  and 
■°2^*Jnnutical  construction  in  order  to  defeat  the  entaU.  You  must  first  construe  the  instru- 
"•W  according  to  its  iaia  meaning,  and  if  that  Iraves  two  courses  open,  freedom  of  disposition 
""HittvaiL 

Auber  rule  which  has  been  derived  from  cases,  and  which  is  by  no  means  unreasonable,  is, 
•hat  if  tbe  maker  of  the  tailzie  undertakes  to  enumerate  and  specify  with  particularity  in  the 
■""Mit  or  resolutive  clause,  those  acts  which  he  intends  to  create  forfeitiu-e,  and  uses  general 
*<ms  in  connexion  with  them,  those  general  words  ought  not  to  be  extended  in  their  meaning 
IL  40 
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beyond  the  enumezated  acts.    This  appears  to  me  to  be  a  rule  of  good  sense,  and  very 

intelligible. 

None  of  the  cases  cited  in  the  Court  of  Session,  and  at  your  Lordships'  bar,  in  -which  the 
application  of  that  rule  is  exemplified,  are  in  the  form  of  words  used  precisely  in  point,  though 
they  give  examples  of  the  application  of  a  principle  of  construction  by  which  we  are  bound. 

We  have  then  to  apply  these  rules  to  the  cases  which  we  have  to  dispose  of.  To  begin  »ith 
the  Kintore  entail,  to  which  the  last  mentioned  rule  is  said  to  apply,  and  upon  the  supposed 
ap{}lication  of  which  the  objection  seems  to  rest,  I  must  own,  that  I  think  it  has  really  no  appli- 
cation. The  prohibition  in  that  tailzie  is  not,  as  it  seems  to  me,  founded  on  the  prioc^le  of 
enumeration.  That  principle  applies  to  a  case  where  the  maker  provides,  that  if  any  heir  shdl 
contravene  the  entail  by  doing  certain  specified  acts  particulany  described,  then  mipeiadded 
general  words  are  limited  by  the  context.  But  here  he  Wins,  in  the  first  i>art  of  the  daus^ 
expressly  providing  for  the  case  of  every  contravention  of  the  jverious  provisions,  and  he  points 
out  the  consequences  by  the  avoidance  of  acts  done  in  particular,  and  also  in  general  terms.  In 
this  case,  it  seems  to  be  clear,  that  the  maker  meant  to  prohibit  every  contravention  of  the  aitaH; 
and  no  established  rule  of  construction,  properly  understood,  seems  to  me  to  stand  in  the  way  of 
our  giving  what  we  think  to  be  the  true  construction  of  the  words  used. 

I  must  confess,  that  I  agree  with  the  Lord  President  and  Lord  Ivor>',  that  this  clause  does  not 
fall  within  the  description  or  principle  of  an  enumeration  clause  as  properly  understood,  vhich 
is,  that  the  enumerated  defaults  are  to  be  considered  as  the  only  faults  provided  for,  the  added 
general  words  being  only  applicable  to  things  of  the  like  character.  Here  the  general  prohitn- 
tion  cannot,  I  think,  be  doubted.  I  am  of  opinion,  therefore,  that  the  irritant  clause  in  the 
Kintore  case  is  good  and  valid,  and  the  tailzie  good. 

The  objection  to  the  Haulkerton  entail  does  not  seem  to  me  to  fall  within  the  objection  of  the 
clause  being  enumerative.  In  the  view  I  take  of  this  case,  no  great  difficulty  appears  to  me  to 
arise.  The  material  clause  is  as  follows  : — "  If  the  said  Anthony  Adrian,  Earl  of^  Kintore, « any 
of  the  other  heirs  or  members  of  entail  above  mentioned  substituted  to  them,  shall  act  and  do  in 
the  contrary  with  respect  to  altering  the  order  of  succession,  selling  or  contracting  debt,  granung 
leases,  suffering  adjudications  to  be  deduced,  or  in  any  one  of  the  several  particulars  abore 
mentioned,  then  and  in  that  case,  all  and  every  one  of  such  acts  and  deeds,  with  all  that  shall 
happen  to  follow,  or  might  be  otbenvise  competent  to  follow  thereupon,  shall  be  ipso  facto  void 
and  null,  and  of  no  force,  strength,  or  effect,  in  the  same  manner  as  if  the  said  acts  had  not  been 
done,  acted,  or  committed." 

If  after  the  acts  enumerated,  altering  the  order  of  succession,  selling  or  contracting  debts,  etc, 
there  had  been  added  only  the  words  "or  the  like,"  or  "or  otherwise,"  it  might  have  been  suc- 
cessfully contended,  that  the  irritancy  could  not  be  further  extended ;  that  it  must  he  confined  to 
things  ejusdem  generis;  and,  consequently,  that  the  irritant  clause  did  not  include  a  disponing. 
But  according  to  the  natural,  ordinary,  and  grammatical  construction,  the  clause  applies  to 
Tender  void  the  violations  of  the  entail  not  merely  in  the  named  particulars,  but  the  several  par- 
ticulars before  mentioned.  The  particulars  before  mentioned  in  the  ordinary  and  usual  mode 
construction  mean  those  before  the  enumeration  from  which  it  is  distinguished ;  those  in  ibc 
«arlier  part  of  the  entail,  and  the  prohibitory  clause  immediately  before,  includes  "  disponing." 
This  word  is  clearly,  as  it  seems  to  me,  introduced  by  reference.  You  cannot,  without  doing 
.violence  to  the  ordinary  rules  of  grammatical  construction,  insert,  instead  of  these  wordsf  the 
words  "  or  the  like  "  with  the  last  enumerated  acts.  It  seems  to  me,  that  those  words  must  be 
read  as  purposely  extending  the  irritancy  to  all  the  prior  prohibited  violations  of  the  tailzie 
including  the  disponing. 

I  concur,  therefore,  with  the  great  majority  of  tbe  Lords  of  Session,  and  recommmd  that  this 
judgment  should  be  affirmed. 

IX)RD  Chelmsford. — If  there  were  no  decided  cases  in  the  way  of  the  construction  of  the 
fettering  clauses  of  these  entails,  there  would  be  no  great  difficulty  in  construing  them  according 
to  the  apparent  intention  of  the  granter.  But  the  hesitation  which  I  have  felt  in  agreeing  with  the 
opinions  of  the  majority  of  the  Judges  of  the  Court  of  Session,  has  arisen  from  an  apprehenuon, 
that  they  were  not  to  be  reconciled  with  some  previous  decisions  which  were  referred  to  in  the 
course  of  the  argument. 

It  seems  to  be  agreed,  that  if  the  words  of  a  deed  are  capable  of  a  construction  which  will 
have  the  effect  of  freeing  an  estate  from  the  fetters  of  an  entail,  this  construction,  strict  in  itself 
but  liberal  in  its  effect,  ought  to  be  adopted ;  and  all  the  cases  establish,  that  if  the  ^tterine 
clauses  are  framed  upon  the  principle  of  enumeration,  the  clearest  general  words  must  be  used 
to  manifest  Che  intention  to  extend  the  clauses  beyond  the  particulars  enumerated.  It  was  con- 
tended, indeed,  by  Mr.  Anderson,  in  his  argument  for  the  appellants,  that  if  the  entailer  has  once 
resorted  to  enumeration,  no  general  words  afterwards  used,  though  obviously  comprehending 
more  than  the  enumerated  particulars,  can  extend  the  force  of  the  irritant  and  resolutive  clauses 
beyond  the  acts  particuUrizcd.  But  no  atuhoritjr  was  adduced  for  such  a  natrow  prindpleof 
construction,  which  would  have  tlK  effect  of  tying  an  entailer  down  to  one  particular  node 
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of  e^Hcssiiig  bis  intention,  and  of  rejecting  words  from  the  deed  which  are  capable  of,  and 
ihcfctoR  entided  to,  their  appropriate  applicadon. 

In  the  Kintore  enuil  the  quesuon  arisea  upon  the  irritant  clause.  In  the  prohibitory  clauses, 
aanngst  a  minute  and  specific  detail  of  prohibited  acts,  is  expressly  included  *  the  contracting  of 
debts,  and  giving  bonds  and  obligations  therefor."  It  is  contended  on  behalf  of  the  appellajits, 
AudMK  is  nothing  in  the  irritant  clause  which  is  applicable  to  this  prohibition. 

Tbe initant clause  is  in  these  words  :  "and  if  the  said  William  Lord  Inverury"  "shall  con- 
traitin  the  premises,  then  and  in  that  case  all  the  said  venditiones,  alienationes,  dispositiones/' 
uul  so  00,  and  all  other  deeds  "■  and  acts  done  in  the  contrair  of  the  present  taillie  and  provision, 
sbiU  t;  null  and  voide  in  themselves,  ipso  facto,  without  the  necessity  of  any  action  or  sentence 
of  declarator  thereupon." 

In  this  clause  connecting  itself  closely  with  the  preceding  prohibitory  clause  by  the  words 
"and  if,"  tbe  word  "  premises  '*  must  mean  all  those  things  just  before  mentioned  and  intended 
to  be  prohibited  ;  and  then  follows  not  an  enumeration  of  the  particular  things  contained  in  the 
prohtbitoty  clause,  but  general  words  descriptive  of  the  deeds  or  other  instruments  by  which  the 
prabibiled  things  may  bs  accomplished,  or  or  the  acts  which  would  be  contrary  to  the  prohibition, 
coDdnding  »ith  tbe  words  "  all  other  deeds  and  acts  done  in  the  contrair  of  this  present  taillie 
and  provisiia."  This  clause  is  not  framed  upon  the  principle  of  enumeration,  as  in  Bruce  v. 
Anur,  where  the  words  of  the  resolutive  clause  were, — "  It  is  provided  and  declared,  that  the 
tudjans  Brace,  and  the  other  heirs  of  tailzie,  who  shall  contravene  and  incur  the  said  clauses 
imu^  or  any  of  them,  either  by,"  etc.,  (then  enumeradng  not  all  the  prohibited  acts,)  "  that 
Asa,  bmI  in  any  of  the  said  cases,  the  right  of  succession  should  be  forfeited."  Or  as  in  Rennie 
T.  Hmi^  where  the  words  were,—**  In  case  the  said  Archibald  Hill,  or  any  of  the  heirs  of  tailzie 
bdbre  mentioned,  shall  contravene  or  fail  in  performing  any  part  of  the  premises  particularly  by," 
fit.  \  dien  followed  an  enumeration  of  particulars  ending  with  the  words  "  or  shall  contravene  or 
faff  is  any  part  of  the  premises."  As  the  same  general  words  in  the  beginning  of  the  clause  bad 
fwa qualified  by  the  word  "particularly"  which  introduced  the  enumeration,  the  repetition  of 
Aem  b  the  latter  part  of  the  clause  was  hardly  susceptible  of  a  more  extensive  meaning. 

Tbe  case  which  at  first  sight  appears  to  be  tbe  most  difficult  to  distinguish  from  the  present  is 
t)i3i  ai  Scott  V.  Scoti.    But  there  also  the  irritant  clause  was  framed  upon  the  principle  of  enu- 
neradon  of  the  prohibited  acts,  and  one  of  the  prohibitions  as  to  altering  the  order  of  succession 
Dot  iihtated.    If  the  irritant  clause  in  the  present  case  had  been  enumerated,  the  case 
T.  Scott  would  have  been  a  decisive  authority. 

Akhough  the  distinction  between  the  clause  in  question,  and  that  in  each  of  the  other  cases  to 
^iWi  I  have  referred,  may  seem  to  be  narrow,  yet  it  is  capable  ofbeing  accurately  defined.  The 
ittofcctory  words  of  the  irritant  clause  in  this  case  can  be  interpreted  in  no  other  manner  than 
vqiplviDg  to  all  previously  exf^ssed  prohibitions  in  the  clause  immediately  preceding.  The 
nb^qoeot  words  are  not  intended  to  draw  out  in  detail  and  particularize  what  nad  been  gener- 
allretprejsed,  bat  in  the  most  general  and  comprehensive  terms  to  describe  every  deed  or 
iuni.iient  which  might  be  executed,  and  every  act  and  thing  which  might  be  done  in  contraven- 
(iin<it  tbe  prohibitions,  or  to  effect  the  acts  prohibited.  And  the  general  words  "all  other  acte 
nd  deeds  "  at  the  end  of  the  clause  embrace  everything  in  violation  of  the  prohibitions  which  had 
Ml  been  specifically  included  in  the  previous  description. 

1  agree  that  the  interlocutor  as  to  this  entail  should  be  affirmed. 

The  HaoUcerton  entail  appears  to  me  to  run  even  closer  to  the  previous  decisions  than  that  of 
Bniore.  The  majority  of  the  Judges  of  the  Court  of  Session  proceed  upon  the  ground,  that  the 
vwds  of  tbe  irritant  clause  in  this  entail,  "  or  in  any  of  the  several  particulars  above  mentioned,'' 
c»u>ot  be  applied  to  the  irritant  clause  itself,  on  account  of  their  grammatical  construction,  and 
>^becaue  they  would  then  have  no  practical  effect.  For  when  it  says, — "If  the  Earl  of 
lUDUre shall  do  in  the  contrary"  with  respect  to  certain  enumerated  things,  and  then  adds, 

f  m  any  one  of  the  several  particulars  above  mentioned,"  if  the  words  above  mentioned  refer 
ts  the  paniculars  just  before  enumerated,  they  are  wholly  superfluous  and  unnecessary. 

Lad  Deas,  who  difiTered  firom  the  other  Judges,  said, — "  If  there  be  two  ways  of  fairly  and 
"Buiibly  rrading  the  clause,  the  one  of  which  limits  these  words  'or  in  any  one  of  the  several 
Pniciilars  above  mentioited '  to  the  particulars  in  the  irritant  clause  itself,  and  another  which 
*<mU  extend  them  to  all  the  particuurs  in  the  previous  parts  of  the  deed,  the  rule  of  strict  con- 
l^tiction  would  oblige  us  to  take  that  reading  which  is  not  favourable  to  the  entail.' '    It  may  be 
•"^wd,  however,  whether  there  can  properly  be  said  to  be  two  ways  of  construing  words  in  a 
i  in  one  way  tbey  would  have  a  practical  effect,  and  in  the  other  way  would  be  wholly 
•"^adoBi.   But  then,  again,  if  the  right  construction  in  favour  of  unfettering  entails  is  the  rule 
tobeWlowed,  it  may  be  asked  why  the  words  in  question  may  not  be  regarded  as  an  instance 
*  "perition  not  uncommon  in  deeds  by  way  of  enforcing  the  previous  enumeration  of  prohibited 
We  have  seen,  that,  in  the  case  of  Rennie  v.  Home,  tbe  words  "  or  shall  contravene  or  fail 
part  of  the  premises,"  following  an  enumeration,  were  not  allowed  to  extend  the  clause 
''l^  the  particulars  previously  enumerated,  and  were  thus  disabled  of  all  effect. 

4  c  2 
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It  seems  to  me  hard  to  reconcile  the  present  case  vith  the  previous  decisions ;  but  I  do  not 
feel  any  doubts  sufAciently  strong  to  induce  me  to  diifer  with  the  opinions  of  my  noble  ind 
learned  friends,  who  think,  that  the  inteiiocutor  as  to  this  entail  ought  to  be  affirmed. 

Interlocutors  in  both  appeals  affirmed  with  costs. 

For  Appellant,  Loch  and  Maclaurin^  Solicitors,  Westminster. — For  RespondmtSf  Dodds  and 
Greig,  Solicitors,  Westminster. 


APRIL  17,  1863. 

Angus  Mackintosh,  Appellant^  v.  Hugh  Fraser,  Dr.  Glover,  and  Dr.  T. 

G.  Weir,  Respondents. 

Reparation — Wrongous  Detention — Insanity — Agent  and  Client — Malice  and  Want  of  Probable 
Cause — Issues — In  an  action  of  damages  against  the  law  agent  of  the  Pursuer  his  famhft 
for  wrongfully  causing  him  to  be  confined  in  a  private  madhouse^  under  a  warrant  alleg^  t* 
be  wrongfully  obtained  by  the  agent,  on  an  application  in  name  of  the  pursuer's  mother,  au 
there  being  no  allegation  of  irregularity  in  the  proceedings  : 

Held  (affirming  judgment),  That  it  was  not  necessary  to  aver  malice  and  "^ant  of  probaiU 
cause  in  the  issue,  as  want  of  due  inquiry  and  examination  would  be  a  good  cause  of  action. 

Reparation — Privilege — Agent  and  Client— Wrongous  Detention — I.  An  agent  for  a  party,  vke 
takes  steps  to  get  him  confined  in  a  lunatic  asylum  as  insane,  is  not  liable  in  damages,  unUssht 
knew  him  not  to  be  insane,  or  interfered  officiously  and  recklessly,  and  without  due  inqidry. 
2.  Medical  men,  being  qualified  practitioners,  who,  after  due  examination,  believe  that  a  peitj 
is  insane,  and  grant  a  certificate  to  that  effect,  with  a  view  to  the  party  being  eot^nedit  < 
lunatic  asylum^  are  not  liable  in  damages,  although  the  party  should  prove  to  nave  teen  soml 

Process — ^Jury  Cause — New  Trial— Lunatic — Counsel — A  new  trial  is  not  granted  becmsi 
counsel  refused  to  examine  a  witness  whom  the  client  wanted  to  be  examined;  or  becaust  tki 
client,  insisting  on  addressing  the  Jury,  was  prevented  by  the  Court  from  doing  so} 

The  pursuer  appealed,  maintaining  in  his  case,  that  the  judgment  of  the  Court  of  Sessiot 
should  be  reversed,  for  the  following  reasons  : — 1.  The  first  issue  ought  to  have  been  limited  tfl 
the  inquiry,  whether  the  defender,  Hugh  Fraser,  did  wrongfully  confine  and  detain  theappelUnt 
or  cause  him  to  be  confined  and  detained.  2.  The  state  of  mind  of  the  appellant  ought  not  U 
have  been  in  terms  a  subject  of  inquiry  in  the  issue,  inasmuch  as  the  appellant  might  well  haft 
been  entitled  to  a  verdict,  even  though  it  should  be  proved,  that  he  was  of  unsound  mind  at  tbt 
time.  The  appellant's  state  of  mind  could  only  become  essential  as  adefence  ;  and  evidenceoa 
the  subject,  either  in  answer  to  the  action,  or  in  reduction  of  damages,  would  have  been  admifr 
sible  for  the  defender  under  the  form  of  issue  contended  for  by  appellant.  3.  The  said  first  issat 
throws  on  the  appellant  the  burden  of  proving,  that  he  was  not  insane  at  the  time,  whereas,  if  ttw 
state  of  mind  of  the  ap[}eUant  ought  to  have  been  in  terms  a  subject  of  inquiry  in  the  issue,  the 
burden  of  proving  insanity  ought  to  have  been  thrown  on  the  defender.  4.  For  similar  reason^ 
the  secona  issue  oi^fat  to  have  been  as  against  the  defenders,  George  Glover  and  Thunu 
Graham  Weir  to  the  same  effect  as  the  first  issue,  or,  at  all  events,  the  second  issue  ought  to  bayt 
been  limited  to  the  inquiries  whether  the  defenders,  George  Glover  and  Thomas  Graham  Weir. 
wrongfully  granted  the  certificate,  and  ought  not  to  have  thrown  on  the  appellant  (as  it  did)  tbt 
burden  of  proving,  that  they  did  so  without  due  Inquiry  and  examination,  or  of  proving,  that  ttx 
appellant  was  not  then  insane,  nor  in  such  a  state  of  mental  derangement  as  to  require  coniiM- 
ment  in  a  lunatic  asylum.  5.  The  issues  adjusted  by  the  Court  for  the  trial  of  the  cause  wert 
not  the  proper  issues  applicable  to  the  case.  6.  The  appellant  was  not,  as  he  ought  to  havt 
been,  under  the  circumstances  set  forth  in  the  affidavit  presented  by  him  to  the  Court,  examined 
as  a  witness  for  himself ;  and  the  jury  were  thus  prevented  from  hearing  the  most  importan.1 
evidence  in  the  cause,  and  were  told  by  the  presiding  Judge  to  consider  the  fact  of  dK 
appellant's  non-examination  to  be  an  important  circumstance  against  his  case. 

The  respondents,  Mr.  Fraser  and  Dr.  Glover,  supported  the  judgment  on  the  following 
grounds: — i.  The  first  three  interlocutors  appealed  against,  being  interlocutors  adjustrn^ 
approving  of,  and  authenticating,  the  issues,  were  pronounced  upcm  the  motion  of  the  appellaw 

1  See  previous  report  21  D.  783 :  22  D.  421 :  31  Sc.  Jur.  309,  761 :  32  Sc.  Jur.  187.  S-  ^ 
4  Macq.  Ap.  913 :  i  Macph.  H.L.  37  :  35  Sc.  Jur.  457. 


Digitized  by 


1863.J  MACKINTOSH  v.  FRASER.     [Z.  IVaiiury  I.  €.]  1185 

himsdC  and  the  issues  to  which  they  relate  are  the  issues  proposed  by  the  appellant  3,  The 
asacs  to  vluch  the  firat  three  interlocutors  have  relation,  are  in  the  form  sanctioned  by  practice 
jod  are  veil  fitted  to  try  the  question  as  to  the  appellant's  sanity  raised  upon  the  record  ;  and, 
jiffiber,  because  the  jury  by  their  verdict  specially  affirmed,  that  the  appellant  was  insane  at  the 
ike  of  the  proceedings  complained  of.  3.  The  fourth  interlocutor  complained  of,  being  the 
imerioonor  refusing  a  rule  to  shew  cause  why  a  new  trial  should  not  be  granted,  cannot  compe- 
toatlr  be  appealed  from,  such  appeal  being  excluded  by  the  provisions  of  the  Acts  53  Geo.  ill.  c. 
4AaiKi  59  Geo.  111.  c  35.  4.  The  interlocutor  refusing  the  application  for  a  new  trial  is  well 
fixinded  in  law,  in  respect  that  the  verdict  of  the  jury  was  justified  by  the  evidence,  and  that  no 
sofflcient  reason  was  shewn  for  granting  a  rule  upon  any  other  ground.  5.  The  appellant's  only 
p^xmd  of  action  having  been  negatived  by  the  verdict  of  a  jury,  regularly  obtained,  that  verdict 
vas  properiy  applied  by  the  fifth  and  sixth  interlocutors  appealed  from.  6.  Under  the  whole 
omunstances,  justice  having  been  fairly  administered  between  the  parties,  and  a  legal  result 
luvii^  been  attained,  there  are  no  grounds,  either  of  fact  or  of  law,  to  wanant  your  Lordships  in 
nsoi&iqg  the  appeal  in  any  of  its  branches  ;  and  the  same  ought,  accordingly,  to  be  dismissed, 
■•d  ibe  intolocutors  compUined  of  to  be  affirmed,  with  costs. 

The  Feqtondent,  Dr.  Weir,  supported  the  judgment  on  the  following  grounds  : — I.  The  inter- 
locutors sought  to  be  appealed  are  final,  and  not  liable  to  review  either  under  the  Statutes  founded 
ca  or  at  common  law,  and  more  particularly — i.  Because  the  issue  upon  which  a  verdict  has 
b«g  rcumed  in  favour  of  the  respondent  having  been  the  precise  issue  proposed  by  the  appel- 
bnt himself  and  adopted  by  the  respondent  without  objection,  the  interlocutors,  approving  of 
or  ambeaticating  the  same',  were  interlocutOTS  "by  consent,''  and  not  liable  to  be  appealed, 
i  Because  the  interlocutor  by  the  Lord  Ordinary,  reporting  the  issues  "  as  proposed  by  the  appel- 
hnl,*  baring  been  acquiesced  in  and  acted  upon  by  him,  and  not  now  being  appealed,  and, 
fxifemr,  the  Court  having,  on  his  motion,  ordered  these  same  issues  for  trial,  he  cannot  now 
appealagainst  that  final  order.  3.  Because  it  being  contrary  to  express  Statute,  as  well  as  to 
tK|nctice  of  the  House  of  Lords,  to  allow  an  appeal  against  an  interlocutor  refusing  a  rule  for 
a  KT  trial,  and  the  grounds  of  appeal  now  insisted  in,  other  than  those  in  reference  to  the  issues, 
hsiag  been  r^ularly,  though  unsuccessfully,  made  the  subject  of  a  motion  for  a  new  trial,  the 
■Bttrlocntor  refusing  that  motion  is  final,  and  not  liable  to  be  appealed.  4.  Because,  in  the 
alMnoe  of  any  special  question  of  law  duly  raised  by  the  appellant  either  before  or  after  trial  in 
Ac  Ccwrt  below,  the  verdict  of  die  jiuy,  as  returned  on  bis  own  issues,  and  in  conformity  with  his 
vnuDs  and  statements  and  pleas  in  the  closed  record,  was  final  and  ctAclusive,  and  the  judg- 
wnt  of  the  Court  which  applied  the  verdict  and  assoilzied  the  respondents,  having  been  the 
'■'Qaaiy  and  legal  sequence  cf  th^  verdict,  not  dependent  on  any  question  of  law  which  could 
have  been  competently  raised,  the  judgment  is  final,  and  not  liable  to  be  appealed. 
V  Betaase  the  interlocutor  which  decerned  for  expenses  is  not  liable  to  be  appealed,  except  in 
°»^»ction  with  other  interlocutors,  property  and  competently  bringing  up  the  merits,  or  some 
'Wfial  potion  of  the  merits  of  the  cause,  for  review.  II.  On  the  merits — i.  Looking  at  the 
»apeof  the  appellant's  summons  and  his  grounds  of  action  as  embodied  in  the  record,  no  other 
issues  were  admissible  than  those  which,  upon  the  appellant's  own  motion,  were  framed  and  sent 
*Ji*l ;  and  in  any  view,  it  was  essential  for  the  appellant  to  aver  and  prove  his  sanity,  at  least 
TOT  tbe  issue  directed  against  the  present  respondent.  2.  The  exclusion  of  the  appellant's 
"tiwioy  not  having  been  excepted  to  at  the  time,  and  that  and  the  other  matters  in  the  affidavit 
■Atoned  having  been  disposed  of  by  the  Court  under  his  motion  for  a  new  trial,  and  the 
I^JWKlcnt  having  been  in  no  way  accessory  to,  nor  responsible  for,  the  proceedings  complained 
Wdlant  has  no  ground,  either  in  law  or  equity,  for  insisting  up<m  the  cause  being  again 
™^  nore  especially  as  he  cannot  qualify  or  sut^tantiate  any  legal  wrong  or  actual  prejudice 
the  proceedings.  3.  Having  in  view  the  procedure  in  the, Court  below,  the  appellant  is 
••WBOjfcrjMa/i  exceptions,  and  by  his  own  acts  and  deeds,  from  challenging  the  procedure ; 
'^■ureover,  it  would  be  contrary  to  established  rules  of  law  and  equity  to  subject  respondrats, 
■00  have  acted  throt^bout  with  the  most  perfect  bona  fides  and  fair  dealing,  to  proceedings  de 

in  a  cause  where  no  miscarriage  has  taken  place,  or,  in  the  most  favourable  view  for  the 
^^ll^ot,  only  such  miscarriage  as  B  attributable  to  the  appellant  himself  and  his  own  legal 
4-  Under  the  whole  circumstances,  justice  having  been  fully  administered  between  the 
1?™'^  and  a  legal  result  arrived  at,  there  are  no  grounds,  either  of  fact  or  of  law,  to  warrant 

H^cal  being  sustained  in  any  of  its  branches,  and  the  same  ought  accordingly  to  be  dismissed, 

we  interlocutors  complained  of  to  be  affirmed  with  costs. 
*JfQ.C.,  .S/r  H.  Cairns  Q.C.,  and  Anderson  Q.C.,  for  the  appellant. 

i^dicitor  General  (Palmer),  Selwyn  Q.C.,  A.  Broun,  and  Mil-ward,  for  the  respondents.  ■ 
^^^points  raised  in  tl^  appeal  were  not  fully  argued  nor  decided,  for  the  reasons  stated  in  the 
•""^  judgment. 

Chancellor  Westbury.— This  is  an  appeal  directed  against  several  interlocutors  of 
"*Conrt  of  Session,  namely,  three  interlocutors  by  which  certain  issues  were  settled  ; 
^  which  an  application  .for  a  new  trial  was  refused  ;  and  another,  by  which  the 
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verdict,  being  a  matter  of  course,  vis  applied ;  and  there  is  also  a  decree  by  which  the 
expenses  of  the  respondents  were  directed  to  be  paid.  Now,  I  think  it  is  by  no  means 
necessary,  that  your  Lordships'  judgment  should  involve  a  determination  as  to  the  pro- 
priety of  the  form  of  the  issues  that  were  directed  in  this  case.  Your  Lordships'  judgment,  I 
apprehend,  in  this  matter,  will  be  rested  entirely  upon  the  conduct  of  the  appellant  himself,  and 
also,  I  may  add  to  that,  upon  the  very  high  and  most  necessary  principle  to  be  always  observed 
and  strictly  attended  to,  that  it  shall  not  be  competent  for  an  individual  to  pursue  a  particular 
course  without  complaint  in  the  Court  below,  and  then  to  come  to  the  Court  of  Appeal  and  make 
it  the  subject  of  complaint,  that  that  was  done  which  he  himself  had  applied  for  and  requested. 

By  the  Statute  13  and  14  Vict.  cap.  36,  to  which  reference  has  been  made,  the  course  of  pro- 
cedure with  regard  to  the  settlement  of  issues  in  the  Court  of  Session  was  prescribed,  and  by  it  an 
obligation  is  thrown  upon  the  pursuer  to  bring  forward  the  issues  which  he  himself  proposes,  and 
if  the  issues  can  be  adjusted  before  the  Lord  Ordinary  by  the  agreement  of  the  parties,  then  they 
are  taken  by  the  Lord  Ordinary  as  finally  settled.  But  if  there  be  a  disagreement  between  the 
parties  with  respect  to  the  issues,  then  the  Lord  Ordinary  reports  the  matter  to  the  Inner  House. 

Now  the  issues  in  this  case  were  originally  proposed  by  the  pursuer,  and  the  second  issue 
remains  in  the  form  in  which  the  pursuer  originally  proposed  it.  With  regard  to  the  first  issue, 
it  appears,  that  it  was  proposed  by  the  pursuer,  the  present  appellant,  in  the  first  instance,  without 
the  words  "not  being  then  insane."  And  it  is  also  perfectly  clear,  that  no  opposition  was  made 
by  the  defendant,  Mr.  Eraser,  the  present  respondent,  on  the  ground  of  the  issue  not  containing 
uose  words.  But  it  appears  to  have  been  either  suggested  by  the  Lord  Ordinary  or  to  have 
occurred  to  the  pursuei^s  counsel  themselves,  that  those  words  ought  to  be  included  in  tbe  issues, 
and  accordingly  ex  mero  motu  of  the  pursuer,  because  there  was  no  objection  by  his  opponent, 
he  desired  and  obtained  leave  to  introduce  into  the  first  issue  the  words  in  question,  which  are 
accordingly  found  in  a  document  in  the  process.  No.  25,  to  have  been  in  the  handwriting  of  his 
own  counsel,  and  authenticated  by  the  initials  of  the  counsel  The  Lord  Ordinary,  according-ly, 
in  the  note  appended  to  his  interlocutor,  reports,  that  there  was  no  objection  to  the  issues  as 
proposed  by  the  pursuer,  save  in  the  particular  point  to  which  thenoterefers,  namely,  a  contention 
on  the  part  of  the  defender,  Mr.  Eraser,  that  other  words,  namely,  "  maliciously  and  without 
probable  cause,"  ought  to  be  inserted  in  the  issue. 

The  report  of  the  Lord  Ordinary  then  came  before  the  Judges  of  tbe  Court  of  Session,  and 
tbose  Judges  in  their  opinions,  I  believe  all,  certainly  more  than  one,  die  Lord  President  distinctly, 
(and  one  or  more  of  the  other  Judges  also,)  adverts  to  the  fact,  that  these  particular  issues,  as 
they  were  finally  sent  to  trial,  were  issues  which  were  actually  proposed  by  the  present  appellant, 
and  not  only  proposed  by  him,  but  contended  for  by  the  appellant  as  being  the  proper  issues. 

It  is  said  by  the  learned  counsel  for  the  appellant,  that  the  contention  must  be  considered  as 
having  been  directed  to  the  point  in  controvCTsy,  and,  that  this  particular  matter,  namely, 
the  introduction  of  the  words  "not  being  insane"  was. not  in  coniroversy.  Why,  that  is  tbe 
very  ground  upon  which  I  think,  that  your  judgment  in  this  case  ought  not  to  proceed.  These 
words  were  not  in  controversy,  because  they  were  proposed  by  the  appellant  himself,  and  admitted 
and  acquiesced  in  also  by  the  defender.  And  the  principle  to  which  I  have  adverted  as  being- 
that  upon  which  I  think  your  Lordships' judgment  should  turn  is  this,  that  if  you  permitted  a 
matter  to  be  made  the  subject  of  appeal  which  has  not  been  discussed,  considered,  and  decided 
upon  in  the  Court  below,  you  would  not  only  permit  the  party  to  take  a  most  unfair  advantage 
himself  by  concealing  some  matter  to  which  attention  had  not  been  directed,  but  the  House  would 
assume  a  jurisdiction  which  does  not  belong  to  it  in  determining  a  question  which,  so  far  as  it  is 
concerned,  would  become  a  question  of  original  jurisdiction,  seeing  that  it  had  never  been  raised 
and  made  a  matter  of  discussion  and  (rf  decision  in  the  Court  below.  There  can  be  no  possible 
doubt,  therefore,  that  the  appellant  acts  in  a  very  unreasonaUe  manner  in  attenqrting  to  make  the 
form  of  the  issues,  which  be  himself  thus  proposed  and  contended  for  in  this  particular  form  of 
words,  a  subject  of  appeal  to  your  Lordships. 

I  must,  therefore,  numbly  submit  to  your  Lordships,  that  in  this  particular  it  is  our  boundcn 
duty  to  say,  that  the  appellant  has  no  cause  at  all  of  reasonable  complaint,  and  that  this  part  of 
the  appeal  ought  unquestionably  to  be  dismissed.  It  is  nothing  to  say,  that  he  submitted  with- 
out argument  or  complaint  to  what  he  found  to  be  the  settled  practice.  If  he  thought  that 
practice  was  mala  praxis^  he  should  have  raised  the  question,  and  then  the  question  might  have 
been  brought  here  after  having  been  discussed  and  decided  in  the  Court  below,  as  a  proper 
matter  of  appeal  for  the  determination  of  your  Lordships. 

Now,  if  the  original  issues  are  found  to  be  correct  in  so  far  as  the  appellant  is  concerned,  and 
if  the  appellant  be  justly  regarded  as  estopped  from  having  anything  to  say  against  their  accuracy 
and  propriety,  then  it  follows  beyond  reasonable  doubt,  that  the  tnterlootttv  refusing  the  new 
trial  was  in  itself  perfectly  right,  or  at  all  events,  was  a  subject  from  which  an  appeal  cannot  be 
brought  to  your  l.ordships. 
With  regard  to  the  interlocutor  applying  the  verdict,  that  foDows  as  a  matter  of  oonrse,  because 
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it  does  nothtng  more  than  give  efTect  to  the  verdict  of  not  guilty,  and  the  decree  of  oAto/vi/or 
faDowed  upon  that,  and  the  other  matter  foUo-wed,  therefore,  of  course. 

It  is  a  matter  of  regret,  that  the  evil  which  had  already  originated  has  been  augmented  and 
aerated  by  bringing  this  appeal.  I  think,  that  what  your  Lordships  will  be  bound  to  do  will 
be  to  dismiss  this  appeal  with  costs.  But  with  regard  to  the  proceedings  before  the  Appeal 
Conmmee,  I  think  there  was  enough  to  justify  the  presentation  of  that  petition  ;  and  although 
mdonfaiedly  in  one  sense,  which,  however,  was  not  the  sense  in  which  the  appellant  contended, 
tiiat  all  Uiese  interlocutors  were  appealable,  they  may  be  included  in  the  petition  of  appeal, 
beeaw  if  the  interlocntors  settling  the  issues  were  reversed,  the  reversal  of  the  rest  of  the 
ntcrtDcaton  would  follow  consequently,  yet  they  ought  not  to  have  been  included  in  the  appeal 
IB  the  manner  and  fonn  m  which  the  appellant  contended,  that  they  were  themselves  separately 
and  indiridiially  appealable.  I  would  therefore  humbly  submit  to  your  Lordships,  that  the 
fnperorder  wiU  beto  dismiss  this  appeal  with  costs  ;  but  to  give  no  direction  whatever  touching 
Ae  costs,  in  themselves  most  insignificant,  which  occurred  before  the  Appeal  Committee. 

Lord  Wensleydale. — My  Lords,  I  entirely  agree  with  what  my  noble  and  learned  Ariend 
Us  proposed  to  your  Lordships.  1  think,  that  the  appellant  is  precluded  entirely  by  his  having 
coaaated  to  the  form  in  which  the  issue  is  framed,  and  that  the  other  questions  which  have  been 
discussed  in  the  course  of  this  inquiry  become  immaterial.  It  is  immaterial  to  decide  whether 
the  SherifT  would  support  the  judiciaJ  authority  or  not.  The  other  points  of  some  nicety  thus 
bectne  entirely  immaterial.  The  whole  question  upon  the  summing  up  of  the  Lord  President 
ibo  becomes  immaterial  I  entirely  concur  upon  the  grounds  which  have  been  stated  by  my 
BoUe  nd  learned  friend,  that  in  this  case  the  appellant  is  precluded,  by  his  own  proposal  and 
itxzpaace  of  the  issue,  from  making  any  complaint  of  it 

LoBD  Chelmsford.— My  Lards,  I  entirely  agree  with  the  view  taken  of  this  case  by  my  two 
■oUeiid  learned  friends. 

InUrlocutors  affirmed  with  costs. 

ApnU  fer  AppeUanty  Simson,  Traill,  and  Wakeford,  Solicitors,  Westminster. — Agents  fop 
h^mdaUs,  Hugh  Fraser^  IV.S.,  and  Dr.  Glover,  Bircham,  Dalrymple,  Drake,  and  Ward, 
Solicitor^  Westminster.— 7^7r  RespomUnty  Dr.  T.  G.  IVeir,  Loch  and  Maclaurin,  Solicit<»-s, 
Wcstniastei. 


MAY  12,  1863. 

JtfRSL  Charlotte  Elizabeth  Richardson  Hay  and  Husband,  A^llantSy 
V.  The  Lord  Provost  and  Magistrates  of  Perth,  Respondents. 

Saham  Fbhing — Fixed  Machinery — Net  and  Coble — Bermoney  System  of  Fishing — In  fishing 
fir  salmon  in  a  navigable  river  ivith  net  and  coble,  H,  fixed  a  stake  in  the  centre  of  the  river^ 
and  by  means  of  a  n«g  and  rope,  enabled  his  boat  to  take  a  wider  sweeps  and  so  enhanced  the 
dioHce  of  capture.    This  was  called  the  Bermoney  boat  system  of  fishing. 

HtLD  (leveismg  judgment),  That  there  was  nothing  illegal  or  contrary  to  statute  in  this  method 
oj  using  the  net  and  coble,  there  being  nothing  in  the  nature  affixed  machinery,  nor  essentially 
vatying  the  ordinary  mode  of  using  the  net  by  hand. 

Heib  Further,  That  the  alleged  illegality  of  the  stake  fixed  in  ike  channel  made  no  di^rence 
u  r^rds  this  guestion^ 

In  1856  the  Magistrates  of  Perth  brought  an  action  against  Miss  Hay  of  Seggieden,  (now  the 
vifeof  LieuL  CoL  Henry  Maurice  Druuunond  Hay,)  and  the  tenants  of  her  salmon  fishings  on 
Ac  Tay,  widi  the  view  of  having  it  determined,  whether  a  particular  mode  of  fishing  adopted  by 
Acai,  called  the  "  Bermoney"  system,  was  illegal. 

A  omsidNable  portion  of  the  revenue  of  the  city  of  Perth  is  derived  from  salmon  Eshings  on 
tl*  Tay,  one  of  the  most  important  being  at  Darry  Island,  immediately  adjoining  the  fishings  at 
ScspBdea.  Tlie  peculiar  method  of  fishing  above  referred  to  had  been  used  at  some  of  the 
fi^^  <m  the  Tay  for  some  time,  the  e^t  of  which,  as  alleged,  was  an  extraordinary  increase 


'  See  previous  reports  34  D.  330:  34  Sc.  Jur.  11$.  S.  C  4  Macq.  Ap.  535 :  1  Macpb. 
**•  L  41 J  35  Sc.  Jut.  463- 
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in  the  take  and  profit  to  those  who  used  it,  ^th  corresponding  injury  to  those  adhering  to  the 
old  method  of  net  and  coble.  Thus  it  appeared  in  evidence,  that  a  single  statifm,  viz.  the  "  Isle 
of  Peat,''  belonging  to  Mrs.  Hay,  which  was  let  for  previous  to  the  use  of  the  new  system, 
was  let,  in  1859,  at  j£345  per  annum;  and  the  Murdrum  fishings^  belonging  to  the  same 
proprietor,  at  one  time  yielding  only  £^2,  were,  at  the  date  mentioned,  let  for  j£iioo  per 
annum. 

The  conclusion  of  the  summons,  referring  to  this  method  of  fishing,  is  in  these  terms  >-"It 
ought  and  should  be  found  and  declared,  that  the  ^aid  Cliarlotte  Elizabeth  Richardson  Hay,  etc, 
are  not  entitled  to  fish  for  salmon  unless  by  the  rod  or  by  net  and  coble,  and  in  the  ordinary  way; 
and  that  the  mode  of  fishing,  by  the  use  of  Bermoncy  or  Beardmoney  boats  with  fixed  stakes, 
pins,  or  anchors  placed  in  the  tidal  bed  of  the  river  is  illegal,  and  contrary  to  the  provisions  of 
the  Statutes  thereanent  and  common  law." 

Mrs.  Hay  having  been  abroad  at  the  time  the  action  was  raised,  and  no  defences  having 
been  lodged  by  her,  decree  of  declarator  and  intmlict  in  absence  was  pronounced  on  27a 
May  1856. 

In  1857  Mrs.  Hay  raised  an  action  of  redaction  to  have  the  decree  set  aside,  in  so  far  only  as 
it  found  and  declared  in  terms  of  the  conclusion  above  quoted.  In  her  condescendence,  after 
quoting  the  4  and  5  Will.  iv.  cap.  47,  §  14,  which  provides  for  compensation  by  the  Navigation 
Commissioners  to  the  proprietors  and  lessees  of  fishings  in  the  Tay,  she  made  this  statement 
(article  5  of  condescendence) : — "  Previous  to  the  operations  of  the  Perth  Navigatitm  and 
Harbour  Commissioners  under  their  Acts  of  Parliament,  the  pivsuer's  fishings  consisted  of  four 
stations.  Subsequent  to  the  completion  thereof  these  were  reduced  to  one.  During  the  pro- 
1»tionary  period  of  five  years,  after  the  completion  of  the  works  mentioned  in  the  claase  just 

Sioted,  and  which  extended  from  1842  to  1846  inclusive,  the  Bermoney  boat  was  employed  oa 
e  remaining  station  with  such  result,  that  the  salmon  and  other  fish  takfsa  amounted  in  value 
to  that  taken  at  the  four  stations  during  the  previous  five  years.  In  consequence  of  this  no 
compensation  was  due  to  the  pursuer's  father,  but  if  the  mode  of  fishing  by  the  Bermone)' had 
not  been  made  use  of,  the  result  would  have  been  different,  and  compensation  would  bare 
been  due.  The  present  defenders,  by  the  recent  Perth  Burgh  Act,  have  taken  place  al  the 
Commissioners,  and  are  now  the  conservators  of  the  river." 

On  this  statement  the  pursuer  founded  her  single  plea  in  law,  which  was,— The  Bermoney 
mode  of  fishing  not  being  illegal,  and  being  practised  by  adjoining  proprietors,  including  ihe 
defenders  themselves,  and  the  question  of  compensation  between  the  pursuer's  father  and  the 
Navigation  Commissioners  having  been  determined  by  the  use  of  the  said  mode  of  fishing,  the 
decree  in  absence  ought  to  be  reduced  to  the  extent  libelled. 

The  defenders  founding,  in  particular,  on  the  Acts  1424,  cap.  11 ;  1503,  cap.  72  ;  1535.  cap. 
16  ;  1581,  cap.  Ill ;  9  Geo.  iv.  cap.  39;  pleaded  that^ — i.  The  pursuer  was  not  entitled  to  fish 
for  salmon  except  by  the  usual  mode  of  fishing  by  the  rod  or  by  net  and  coble ;  and,  that  fishing 
by  means  of  Beardmoney  boats  was  illegal  at  common  law.  2.  The  mode  of  fishing  complaineo 
of,  as  involving  the  use  of  fixed  stains,  pins,  or  anchors,  with  ropes  attached  thereto,  and 
maphinery  in  connexion  therewith,  was  contrary  to  the  Statutes.  3.  The  fixing  of  a  stake,  pin, 
or  anchor,  with  rope  attached  thereto,  in  the  tidal  channel  of  the  river,  not  being  authorized  or 
done  in  any  recognized  exercise  of  the  right  of  fishing,  the  defenders,  as  conservators  of  the  river, 
had  the  right  to  direct  its  removal.  4.  The  partial  exercise  of  the  use  of  Beardmoney  boats  in 
the  Tay,  especially  for  a  period  short  of  forty  years,  could  not  legalize  the  practice,  if  othenrise 
objectionable.  $.  The  pursuer  was  barred  from  seeking  reduction  of  the  decree  by  mora  and 
acquiescence. 

The  Court  of  Session  after  evidence  being  taken  as  to  the  modus  operandi^  held,  that  this 
method  of  fishing  for  salmon  was  illegal,  and  found  for  the  Magistrates  of  Perth. 

The  pursuers  appealed,  maintaining  in  their  case,  that  the  judgment  of  the  Court  of  Session 
should  be  reversed,  for  the  following  reasons  ; — i.  The  mode  of  fishing  practised  by  the  appel- 
lants is  not  contraiy  to  common  law.  2.  Nor  is  it  {tfohibited  by  any  Statute.  3.  Nor  by  any 
previous  judgment  of  the  Court.  4.  The  mode  of  fishing  practised  by  the  appellants  j 
substantially  and  essentially  the  net  and  coble  system.  5.  The  appellants  being  proprietors  a 
the  lands  adjoming  the  river,  as  well  as  of  the  fishings  ex  adverso  or  the  lands,  they  are  entitled 
to  place  in  the  alveus  of  the  river  a  stake  or  pin,  provided  such  stake  or  pin  does  not  interfere 
with  the  navigation  of  the  river.  6.  The  placing  of  a  stake  or  pin  in  the  alveus  of  the  river  is 
not  essential  to  the  mode  of  fishing  practised  by  the  appellants.  7.  The  mode  of  fishing  practised 
by  the  appellants  has  been  practised  on  the  river  Tay  for  upwards  of  thirty  years,  and  ^ras 
never  challenged  by  the  Tay  Navigation  Commissioners,  who  are  now  represented  by  the 
respondents. 

The  defenders  supported  the  judgment  in  their  case  on  the  following  grounds  ; — i.  The  only 
legal  mode  of  fishing  is  by  the  ordinary  way  of  net  and  coble,  while  the  Bermoney  s>'stem  is  not 
net  and  coble  fishing,  but  something  in  addition  to  it,  which  confers  enormous  advanta^s  m 
those  who  use  it,  and  creates  corresponding  loss  and  damage  to  the  other  proprietors  of  fi^os^ 
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2.  Erefyprc^etor  must  exercise  his  rights  of  fishing  in  accordance  with  the  nature  of  his  grant, 
aod  to  nch  a  manner  as  not  to  hurt  his  neighbour,  and  to  give  fair  play  to  the  fish,  which  is  not 
Ac  case  vhen  an  artificial  shore  is  created  in  the  middle  of  the  stream,  from  which,  and  not  from 
i  tSte  btnks,  the  fishing  is  carried  on.  3.  No  fishing  proprietor  is  entitled  to  use  fixed  machinery  ; 
I  nor  tQ  put  any  fixed  ofius  manufactum  in  alveo  fluminis,  wherefrom  he  can  run  off  the  coble,  or 
I  vfacct^  he  may  haul  in  the  net.  4.  The  Bermoney  boat  and  other  miachinery  employed 
I  fi^nens  the  fish,  and  turns  them  back,  and  is  an  obstruction  to  their  free  passage  upward 
I   uddovmBid,  and  to  the  navigation. 

Sir  H.  Cairns  Q.C,  and  D.  Mure^  for  the  appellants.— The  jud^ent  of  the  Court  below  is 
for  two  reasons— (1)  The  Bermoney  boat  system  of  fishing  is  nothing  ^e  than  net  and 
coble  fishing ;  (2)  whether  it  is  or  not,  it  is  legal  and  competent. 
The  Benaoney  boat  is  merely  a  device  rendered  necessary  by  the  nature  of  the  shor^ 
;  ^ch  at  high  tide  prevents  a  man  from  wading  in  the  ordinary  way.  If  a  man  were  to  wade 
!  vidi  a  snail  rope  in  bis  hand  attached  to  the  net,  such  is  the  shallow  state  of  the  shore,  and  the 
1  of  the  net,  that  a  sweep  of  the  net  could  not  be  made  at  all.  The  Bermoney  boat,  therefore, 
rs  (ntf  aA>f»ed  where  a  man  cannot  practically  perform  the  same  kind  of  operation  by  wading. 
By  tte  common  law  of  Scotland  the  right  of  salmon  fishing  with  net  and  coble  is  derived  by 
grant  from  the  Crown  ;  but  there  is  nowhere  a  definition  given  by  the  institutional  writers  of 
vtut  is  the  mode  of  exercising  the  right.  The  only  qualification  at  common  law  seems  to  be, 
datODCOTQer  of  the  fishing  in  a  river  cannot  actually  intercept  the  fish  passing  up  and  down 
therivtr;  but  any  mode  of  catching  the  fish  short  of  that  is  competent,  and  there  is  no  limit  to 
theqaantity  he  may  kill.  There  is  no  ground  for  saying  there  is  any  implied  condition  in  a 
OmgiaQt,  that  the  grantee  is  to  take  no  greater  advantage  than  his  neighbours.  The  Statutes 
oitkaibjKt  consist  of  prohitutions  of  special  Acts ;  but  they  nowhere  define  what  is  the  kind 
rf  fiAiBg  which  may  be  lawfiiUy  pursued,  so  that  everything  which  is  not  prohibited  is  lawful. 
7k  object  of  these  Sututes  is  not  to  bendit  the  adjacent  co-proprietors,  but  solely  to  benefit  the 
piblic  at  large  by  securing  the  breeding  of  salmon.  As  far  as  the  Statutes  themselves  are 
tODcemed,  they  do  not  say  whether  one,  or  two,  or  three  cobles  may  or  may  not  be  used  in 
fcUngi  Wi^  regard  to  the  decisions  of  the  Court,  which  began  near  the  beginning  of  the  i8th 
cxttDTf,  they  are  all  in  actions  by  one  owner  of  fishings  against  an  adjacent  owner.  The 
decisioiis  began  by  finding,  that  particular  acts  were  evasions  of  the  Statutes — thus,  that  cniives 
Be  iB^ ;  then  weirs,  then  baskets,  hang  nets,  bag  nets,  etc.,  until  at  last  the  Court  came  to 
say,  that  the  only  fishing  open  to  the  owners  was  net  and  coble  fishing ;  and  the  model  d«:ree 
OH  at  last  to  be  this,  You  must  not  fish  odierwise  than  by  net  and  coble.  Hence,  when  Inter- 
fict>  were  so  often  applied  for,  it  came  to  be  a  settled  practice  for  the  Court  to  say.  Restrain  so 
aiid  so  from  fishing  except  by  net  and  coble.  None  of  these  cases  have  come  to  the  House  of 
Lord!,and  this  practice  is  unwarranted  by  the  Statutes  or  the  common  law.  The  Court  had  no 
»^  to  say,  that  there  should  be  no  fishing  except  by  net  and  coble.  The  first  reported  case  of 
vi^of  Q^uensbury  v.  Marquis  of  AHnandale,  M.  14,279,  related  to  stenting  of  nets  in  the  river, 
*kaet^  they  overlapped  each  other.  The  real  object  there  was  to  deter  the  fish  from  going  up 
thenrer,  and  the  Court-very  properly  said,  that  was  not  a  legal  method  of  catching  fish  ;  at  the 
SBC  tane,  the  Court  sai^  alt  lej^  methods  were  open  to  the  inferior  proprietor.  In 
V.  Zi'fl/f,  M.  14^83,  hang  nets  w«-e  used  which  entangled  the  fish,  and  obstructed  tiieir 
passage  up  the  river ;  and  the  Court  said,  You  must  not  use  a  net  which  will  catch  the  fish  ^ 
>seif,  vben  you  are  not  there,  but  you  may  use  a  net  in  hand  in  any  way  you  idease. 
lLoko  Chancellor. — The  Court  seems  to  hold,  that  you  can  only  fish  by  Keeping  the  net  in 
jmrhand.] 

Vm.  The  next  case  was  ColquJumn  v.  Duke  of  Montrose^  M.  14,283,  which  was  to  the  same 
cftct,  directed  against  stented  nets  and  stobs  or  stakes  stretching  across  the  river,  and  the  Court 
ad,  that  also  was  illegal  In  4  Paton's  App.  221,  Lord  Eldon  remitted  the  case  on  the  ground, 
tha^  as  the  right  in  question  had  existed  from  time  immemorial,  it  might  have  had  a  legal  origin; 
Md  in  the  ultimate  interlocutor  there  was  no  reference  niade  to  net  and  coble.  In  Lord  Kinnoull 
'^■^^Ur^yi.  14,301;  4Paton,56i;  there  was  an  interdict  to  prevent  Lord  Kinnoull  h-om  using 
■dung  machinery  not  hitherto  used  ;  but  that  was  a  simple  generic  proposidon,  and  did  n<n 
WM,  that  no  im{U'ovement  was  ever  to  be  made  in  the  net  or  the  coble. 

U^tD  Chancellor. — That  decision  seems  to  have  gone  on  the  ground,  not  that  it  was  a  fixed 
*«e  iiet,  bat  that  it  was  an  engine  auxiliary  to  the  old  mode  of  net  and  coble  fishing.] 

his  difficult  to  say  on  what  ground  the  decision  goes.  There  was  a  double  vice  in  Hunter's 
('"^ceding.  He  made  an  enclosure  or  trap  in  the  alveus  of  the  riv^,  and  he  laid  down  a  net 
obliquely  across  the  river  for  half  a  mile  so  as  to  prevent  the  fish  from  coming  up 
"^^^  the  opening.  All  that  Lord  Eldon  said  was,  that  that  mode  of  fishing  was  illegal,  but 
wcjsedid  not  determine  any  abstract  right.  In  Cunningham  v.  T<^ior,  Hume,  715,  it  was  a 
^  of  a  weir,  which  is  clearly  an  obstruction  to  the  navigation.  In  Larl  of  Fife  v.  Cor^nj  M. 
^po,  Salmon  Fishii^s,  Na  2,  it  was  a  dyke  of  stones  witb  a  basket  in  the  middle.  In  Duke  of 
'■'w  v.  Monk,  7th  March  1813,  F.C,  Buchanan's  Remark.  Cases,  270^  Lord  Gillies  and 


Digitized  by 


1190 


REPORTS  OF  SCOTCH  APPEALS. 


Lord  Meadowbank  both  lay  it  down,  that  the  object  of  the  Legislature  was  solely  to  protect  die 
breed  of  fish,  and  not  to  interfere  for  the  protection  of  any  set  of  proprietors. 
[Lord  Chancellor.— The  great  difficulty  in  the  way  of  that  view  is,  that  if  the  object  wu 
merely  to  give  the  fish  free  access  to  the  spawning  grounds,  as  every  one  of  the  fish  might  lufC 
been  caught  when  going  up,  the  legislation  might  be  reduced  to  a  nonentity.] 

What  is  meant  by  protecting  the  fish  is,  the  talcing  care  to  let  no  fixed  engines  be  in  the  river 
to  destroy  them  wholesale. 

In  JokHsoH  V.  SiottSf  4,  Paton,  274,  Lord  Eldon  said,  the  Court  of  Session  bad  assumed  a  wide 
discretion  in  administering  these  Statutes  such  as  no  English  Court  wouU  have  dtwe.  The  fet 
example  in  which  the  Coi^  of  Session  interfered  by  specifying  net  and  coble  fishing  as  Ok 
proper  exemplar  of  fishing,  was  in  Duke  of  Atholl  v.  fVaideriurx,  5  S.  153.  That,  &>«enr, 
was  only  a  Bill  Chamber  case,  the  sole  object  of  the  application  being  to  keep  things  as  Hkj 
were.  Mackenxie  v.  Hmston,  8  S.  796,  was  a  similar  case,  beit^  an  int^ict  against  using  nes 
fixed  with  anchors. 

[Lord  Chancellor. — The  question  is,  whether  those  decisions  warrant  the  conclusion,  that  yon 
shadl  not  have  fixed  in  the  ground  anything  or  any  apparatus  to  assist  you  in  your  fishing.] 

The  decisions  warrant  no  such  conclusion.  In  Lord  Grey  v.  Sime,  13  S.  1089,  the  Lord 
Ordinary  says,  the  formal  interdict  against  using  any  mode  of  fishing  except  by  net  and  coble 
was  adopted,  until  a  jury,  or  some  other  mode  of  probation,  ascertained  whether  the  panicalar 
mode  attempted  was  legal.  All  the  Court  said  there  was,  that  fixed  nets  would  not  be  allovel 
All  the  authorities  only  prove,  that  the  Court  would  prevent  persons  settling  in  the  aiveus  of  die 
river  fixed  machinery  which  might  continuously  catch  fish.  As  regards  the  pin  fixed  in  the  river 
in  the  present  case,  it  is  said  by  the  respondents  to  be  illegal,  and  therefore  the  use  made  of  it 
renders  the  fishing  illegal ;  but  no  aid  can  be  derived  from  that  ar^tnent.  If  there  is  uf 
injury  to  navigation,  that  is  not  to  be  mixed  up  with  the  present  question,  which  is,  whether  tlw 
fishing  is  in  itself  illegal.  The  legality  or  illegality  of  tne  fixed  pin  in  the  aiveus,  must  be  the 
subject  of  a  separate  and  independent  suit.  The  case  ttf  Forbes  v.  Smith,  %  S.  721 ;  i  W.  S. 
583,  relates  entirely  to  that  point,  and  is  therefore  irrelevant,  as  the  right  to  the  soil  is  n<A  here 
in  question.  So  as  to  Trotter  v.  Hume,  M.  12,798.  As  to  the  Bermoney  boat  being  calodited 
to  frighten  the  fish,  there  is  no  evidence  to  suppoit  it,  and  it  is  obvious,  that  boat  can  no  more 
frighten  the  fish  than  any  other  boat.  The  Bermoney  boat  is  a  contrivance  of  a  similar  kiod 
to  a  windlass  used  in  conjunction  with  the  net  and  coble,  of  which  there  are  many  instances 
in  the  river  Tay.  The  same  purpose  could  be  answered  by  otherways  than  the  Bermoneyboat. 
[Lord  Chancellor.— If  I  have  a  bar  of  iron  from  one  point  to  another,  and  I  attach  a  to# 
rope  to  a  ring  which  runs  round  the  bar,  and  there  is  a  small  cord  connected  with  the  ring:  vbeA 
the  net  is  out  and  being  hauled  in,  would  that  small  cord  running  down  the  bar  be  a  fixe(' 
machine  which  would  be  prohibited  ?] 

No.  Other  cases  may  be  assumed,  ^here  the  purpose  woidd  be  equally  served.  The  device  is 
only  resorted  to  when  the  shore  of  the  river  cannot  otherwise  be  made  available  for  lishing  by 
net  and  coble ;  it  therefore  only  puts  owners  of  fishings  at  certain  awkward  parts  of  the  river  m 
an  equality  with  other  owners. .  All  the  cases  shew,  that  it  is  not  and  coble  fishing  tint 
is  alone  legal,  but  it  is  because  that  Is  the  mode  which  most  nearly  contains  all  the  essenou 
characteristics  l^al  fishing.  The  essence  of  net  and  coble  fishing  t%  tluit  the  net  is  kept 
in  hand  all  the  time  of  the  operation.  But  as  to  whether  a  windlass  is  used  to  take  the  net  on 
shore,  or  a  tub,  or  a  rope,  or  a  Bermoney  boat  to  carry  the  man  who  holds  the  tow  rope,  is  a 
mere  accident. 

The  Lord  Advocate  (MoncreifT),  and  Solicitor  General  (Palmer),  for  the  respondents.— The 
judgment  of  the  Court  below  was  right,  for  it  was  in  conformity  with  the  Statutes  and  in* 
decisions  which  have  established  the  rule,  that  no  fishing  except  by  net  and  coble  is  legal,  and 
the  present  was  essentially  different  firom  net  and  coble  fishing. 

Cur.  adv.  vuU. 

Lord  Chancellor  Westbury.— My  Lords,  it  was  a  just  remark  of  Lord  EWon  sixty  year? 
s*in:e,that  the  decisions  in  the  Courts  of  Justice  in  Scotland  upon  the  subject  of  salmon  hadgoW 
far  beyond  any  principles  embodied  in  Statute  law.  And  the  observation  then  made  is  undoabt- 
edly  still  more  true  with  regard  to  the  course  and  tenor  of  subsequent  decisions.  It  does  nrt 
appear  to  have  occurred  to  that  very  learned  Judge,  that  the  decisions  were  capable  of  being 
attributed  to  common  law.  This  has  been  the  plea  subsequently  made  for  them.  But  with  the 
exception  of  the  general  principle,  that  salmon  fishing  is  inter  jura  regalia,  and  the  other  cob- 
ttitutional  principle,  that  the  bed  and  soil  of  navi^ble  rivers  is  vested  in  the  Crown,  I  ^  unatuc 
to  find  any  rule  or  principle  of  common  law  which  is  not  embodied  in  the  Statutes  themseli^ 
apon  the.  subject,  which,  in  trutli,  especially  the  earlier  ones,  may  be  considered  as  dedafatocy 
of  the  common  law.  , . 

It  is  most  important  to  observe  the  princi|de3  which  these  Acts  embody,and  the  d^ects  wco 
the  L^slaturs  sought  to  attain.  They  are  directed  to  three  objects,  one  to  insure  to  the  sun'" 
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a  itce  and  mumpeded  access  to  the  upper  firesh  waters,  which  are  the  natural  spawning  grounds 
wl  the  fish.  The  second  was  to  secure  the  unimpeded  return  to  the  sea  of  the  smoU  or  young 
fry  of  the  salmon.  The  third  was  to  prohibit  the  killing  of  unclean  fish  during  the  fence 
nlfT^lthT^  as  ve  call  them  in  England,  that  is,  when  the  fish  were  out  of  season.  For  the  purpose 
of  aocoiajdishing  these  objects,  which  are  clearly  declared  in  various  Statutes,  from  the  very 
earliest  times  down  to  the  latest,  the  Statutes  rendered  it  unlawful  to  erect  any  cruives  or 
in  the  waters  where  the  sea  ebbs  and  flows.  Cruives  and  weirs  were  allowed'  in  fresh 
water  with  certain  limitations.  One  was,  that  there  should  be  a  mid  stream,  the  breadth  of 
wlit:h  is  carefully  defined.  The  other,  that  the  hecks,  (as  they  are  called,)  that  is,  the  interstices 
between  the  wicker  work  of  the  cruives,  should  be  at  least  three  inches  wide.  Fishing  is  also 
prohibited  at  mill  dams  by  any  descriptions  of  fixed  nets  or  engine.  And  there  is  an  enact- 
ment rendering  it  absolut^y  necessary,  that  a  free  passage  should  be  given  both  at  cruives 
and  at  the  mill  dams  in  fresh  water  from  Saturday  evening  to  the  riung  oif  the  sun  on  Monday 
aionung. 

Tliese  are  the  objects  which  the  Statutes  sought  to  accomplish,  and  your  Lordships  will 
recognize  in  them  i^ovisions  for  preserving  the  breed  of  the  fisn,  but  Uiey  nowhere  descend  to 
any  directions  touching  the  mode  or  the  manner  of  fishing.  Now,  when  we  come  to  the  decisions 
vptm  the  subject,  we  undoubtedly  find  from  the  earlier  decisions,  ^at  the  ra^'a  decidendi  assi^ed 
vr  the  Judges  has  been  to  secure  the  firee  passage  of  the  fish  both  up  and  down  the  river.  The 
euliest  decisions  give  that  as  the  reason  for  holding,  that  stent  nets  were  illegal,  that  stake  nets 
VCR  illegal,  that  dykes  and  dams  ought  not  to  be  erected,  and  that  towing  paths  could  not  be 
noje:ted  into  the  river  for  the  purposes  of  fishing.  And  the  general  principle  and  the  reason 
KIT  tbe  determination  is  therefore  found  to  have  been  in  strict  conformity  with  the  principles 
eDutnented  in  the  Statutes.  No  doubt  it  was  perfectly  competent  to  the  Courts  in  Scotland  to 
eaend  their  decisions  beyond  the  letter  of  the  enactments,  proceeding  upon  that  which  we  are 
aa3zstomed  to  call  in  England  the  equity  of  the  Statute,  a  mode  of  interpretation  very  common 
with  regard  to  our  earlier  Statutes,  and  very  consistent  with  the  principle  and  the  manner 
according  to  which  Acts  of  Parliament  were  at  that  time  framed.  I  do  not,  therefore,  pretend 
to  deny,  that  so  far  the  decisions  are  consistent  with  the  general  principles  of  the  Statutes,  and 
are  perfectly  in  conformity  with  the  law,  and  probably  we  are  right  in  coming  to  the  conclusion, 
diat  these  decisions  have  gone  so  far  as  to  make  it  clear  law  at  the  present  time,  that  it  is  illegal 
to  fidi  for  salmon  with  any  net,  or  with  any  species  of  engine  or  machinery,  devised  or  constructed 
far  catching  fish,  which  is  a  fixtu.re,  which  is  at  all  fixed  or  permanoit  even  for  a  time  in  the 
wiMr ;  and  if  I  were  asked  to  define  the  conclusion  which  I  should  derive  from  the  Statutes  and 
tlK  decisions,  it  would  be  this,  that  it  was  not  l^al  to  fish  with  a  net  unless  when  the  net  con- 
tmaed  in  the  hand  of  the  fisherman.  The  net  must  not  quit  the  hand,  and  the  net  must  be  in 
nodoB  daring  the  operation  of  fishing. 

I  am  very  careful  to  assign  this  conclusion,  that  I  have  come  to  in  the  outset,  because  your 
Lirdshtps  will  observe  from  the  whole  of  the  reasoning  in  this  appeal  case,  that  the  conclusions 
SD^ht  to  be  established  by  the  respondents  are,  that  the  decisions  interpreting  the  law  have  left 
open  for  the  exercise  of  the  right  of  salmon  fishing  merely  the  mode  of  fishing  by  net  add  coble ; 
and  the  respondents  are  not  content  with  that,  because  they  contend,  that  the  decisions  require 
■s  to  hold  not  merely,  that  the  fishing  must  be  confined  to  net  and  coble,  but  that  it  must  be 
fishing  by  net  and  coble  in  the  ordinary  way.  These  words  are  of  great  moment,  and  would,  in 
my  opinion,  be  excessively  prejudicial,  if  they  were  regarded  as  part  of  the  just  conclusion  to  be 
doived  from  the  decisions,  and  enumerated  as  settled  law.  The  result  of  these  words,  if  they 
were  held  to  be  part  of  the  formula  of  the  law,  would  be  this,  that  upon  the  present  plan  of 
fidiing  by  drag  net  and  coble,  (that  is,  by  net  and  coble,)  there  could  be  no  improvement  what- 
ever. It  would  in  effect  confine  the  fishermen  entirely  to  the  old  [wactice  mtroduced  centuries 
ago,  and  handed  down  from  generation  to  generation  ;  it  would  be  imposuble  to  improve  either 
opoo  the  shape  of  the  net  or  the  mode  of  usii%  the  net,  at  the  character  of  the  boat,  or  the  mode 
of  propelling  the  boat. 

In  order  that  I  may  bring  an  illustration  to  shewto  your  Lordships  what  would  be  the  practical 
eoasc^aence  of  that  interpretation  of  the  law,  let  me  suppose  a  river  shallow,  but  having  numerous 
Inks  m  it,  where  the  fish  would  sbdter  themselves.  The  ordinary  drag  would  sweep  over  the 
holes,  and  not  enclose  nor  catch  a  single  fish.  If  you  accepted  the  law  as  thus  interpreted,  the 
coaseqtience  would  be,  supposing  some  man  was  ingenious  enongh  to  devise  a  mode  of  con- 
ttncnng  a  drag  net,  so  that  when  it  came  to  the  hole  it  should  accommodate  itself  to  that 
neqiality  in  the  bed  of  the  river,  and  thereby  catch  the  fish,  that  exercise  of  ingenuity  in 
tnpnmng  the  ordinary  modes  of  fishing  would  be  struck  at  and  prohibited  by  the  interpretation 
pBt  upon  those  words  by  the  respondents.  So  again,  if,  during  a  discolouration  of  water,  any 
fishemian  having  the  rights  of  salmon  fishing,  was  desirous  of  catching  fish  in  a  part  of  the  river 
to  which  the  ordinary  drag  net  could  not  be  accommodated,  and  he  used  that  which  your  Lord- 
ships have  frequently  seen,  namely,  a  casting  net,  in  that  case,  according  to  the  interpretation  of 
the  respondents,  that  abo  would  be  a  thing  which  it  would  not  be  competent  for  him  to  do. 
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It  appears  to  me,  that  there  Is  no  foundation  for  that  narrow  interpretation,  but  I  think,  in 
conformity  with  the  principles  of  the  Statutes  prohibiting  anything  which,  by  its  being  a  fixture 
would  tend  to  prevent  the  free  passage  of  the  fish  up  the  river,  and  also  in  conformity  with  the 
spirit  of  tjie  decisions,  the  proper  conclusion  is,  that  the  net  and  the  coble  is  merely  symbolical 
of  the  proper  legal  form  of  fishing,  that  legal  form  of  fishing  being  by  a  net  which  is  not  to  be 
fixed  or  stented,  or  in  any  manner  settled  or  made  permanent  in  the  river,  but  it  is  to  be  used  by 
the  band,  and  it  is  not  to  quit  the  hand,  but  is  to  be  kept  in  motion  during  the  operatioD  of 
fishing. 

There  has  been  another  controversy  upon  this  subject  which  it  is  necessary  also  to  allude  to, 
namely,  as  to  the  object  for  which  those  laws  have  been  passed.  If  we  take  that  object  from 
the  preambles  of  the  Statutes,  undoubtedly  it  must  be  held  to  be  the  common  object  of  all  lav, 
namely,  the  general  good  of  the  community.  But  I  find  in  many  decisions,  and  particularly  io 
the  judgment  in  the  present  case,  that  a  narrower  object  has  been  assigned  to  the  Legislature,  and 
that  the  legislation  is  supposed  to  have  been  directed  for  the  benefit  of  the  co-rival  proprietors 
upon  the  river.  I  find  no  trace  of  that  in  the  language  of  the  Statutes,  and  I*  agree  entirely  with 
the  observations  which  I  find  were  used  by  Lord  Gillies  and  Lord  Meadowbank  in  an  early  case 
— I  think  the  case  of  the  Duke  of  AtkoU  v.  Mauie.  Lord  Meadowbank  says,  and  I  think 
correctly  says,  "There  is  no  indication  in  the  Statutes  of  what  Lord  Woodhouselee  has  laid 
down ;  there  is  not  a  vestige  of  evidence  perceptible  to  me,  that  they  were  intended  to  prevent  a 
monopoly  on  the  part  of  the  inferior  heritors,  or  of  any  body  of  men.  It  seems  to  me,  that  the 
predominant  radical  idea  of  the  Legislature  was  invariable,  that  they  should  preserve  and 
encourage  the  breed  of  fish.  That  was  the  object  of  all  their  enactments." 

This  correction  of  ordinary  language  is  by  no  means  immaterial,  for  your  Lordships  will 
observe,  in  the  judgments  which  are  now  under  review,  a  continued  reference  to  the  supposed 
principle  of  securing  fair  play  among  the  heritors.  One  of  the  principal  reasons  of  decision 
given  by  two  of  their  Lordships  in  the  Court  below  was  this  supposed  right  introduced  by  the 
Statute,  and  so  regulating  the  distribution  of  the  catching  of  the  fish,  that  alt  the  co-rival  pro- 
prietors should  have  their  share.  Now,  I  need  hardly  point  out  to  your  Lordships,  that  it  would 
be  impossible  to  carry  such  principle  into  anything  like  practical  operation,  and  yet  it  ^gures  as 
one  or  the  principal  grounds  of  decision  in  the  judgments  of  the  learned  Judges  in  the  Court 
below. 

If  this  be  so,  there  are  one  or  two  other  corrections  which  it  is  necessary  to  make  before  «e 
come  to  consider  the  legality  of  the  mode  of  fishing  adopted  by  the  appellants.  I  will  point  oat 
to  your  Lordships  the  extreme  uncertainty  which  has  found  its  way  into  some  of  the  judgments  of 
the  learned  Judges  in  the  Court  bek)w,  from  confounding  two  things  in  the  present  case,  namely, 
the  right  to  put  a  stake  or  stents  in  the  aiveus  of  the  river,  with  a  view  to  toe  navigation  of  the 
river,  and  the  right  to  use  the  stakes  when  placed  there  for  the  purposes  of  fishing-. 

Now  the  present  action,  in  which  this  appeal  is  brought,  was  an  action  of  reduction  by  the 
present  appellants  of  a  decree  which  was  obtained  against  them  in  absence,  in  an  action  of 
declarator  by  the  respondents,  which  was  addressed  only  and  entirely  to  the  question  of  what 
was  a  legal  or  illegal  mode  of  fishing.  And  the  right  of  the  respondents,  who  are  the  conserva- 
tors of  the  river  Tay,  was  not  in  any  manner  or  matter  properly  to  be  regarded,  either  in  the 
decision  of  that  case  or  in  the  decision  of  the  present  case.  1  am  desirous,  therefore,  of  pointing 
out  to  your  Lordships,  that  the  question,  whether  a  stake,  fixed  in  the  river,  does  or  does  not  in 
any  way  interfere  with  the  navigation  of  the  river,  and  whether  that  stake  was  or  was  not 
removable  by  the  respondents  in  the  exercise  of  their  powers  as  conservators  of  the  river,  is 
not  a  question  that  can  properly  enter  into  your  decision  upon  the  present  case  as  an  element 
of  judicial  determination.  Your  decision  in  the  present  case  will  be  confined  entirely  to  the 
question  of  the  legality  of  the  mode  of  fishing  adopted  by  the  appellants. 

It  is  necessary  to  mark  that  particularly,  because  in  looking  at  the  note  appended  to  the 
interlocutor  of  the  Lord  Ordinary,  your  Lordships  will  observe,  that  the  reasoning  of  that 
learned  Judge  appears  to  be  this,  that  the  erection  of  a  stake  in  the  bed  of  the  river  was  a  thing 
to  be  prohibited  by  principle  as  affecting  the  navigation  of  the  river,  and  that  consequently  it  was 
iUegal  to  use  for  the  purposes  of  fishing  a  thing  which  was  for  other  distinct  grounds,  in  itsen, 
an  iUegal  occupation  of  part  of  the  solum  of  the  river. 

With  that  we  have  nothing  to  do  upon  the  present  occasion.  The  introduction,  therefore,  or 
that  into  the  judgment  as  a  groimd  of  decision  is  the  introduction  of  an  element  which  does  not 
properly  come  within  the  scope  of  the  present  inquiry. 

1  will  next  notice  another  ground  which  figures  very  much  in  the  judgments  in  the  Court  below, 
but  which  I  think  your  Lordships  will  dismiss  as  being  entirely  unworthy  of  your  attention.  It 
is  said,  that  the  erection  of  stakes  in  the  river,  and  the  use  which  is  made  of  the  stakes  by  a 
rope  which  is  stretched  between  them,  is  the  putting  of  something  into  the  river  that  has  we 
eiTect  of  frightening  away  the  fish,  and  preventing  them  from  ascending  the  river.  I  think  that 
may  be  at  once  dismissed,  because  there  is  really  no  foundation  for  it  in  the  evidenw.  It  u  a 
thing  that  is  quite  unworthy  of  serious  attention. 
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MTidi  these  remarks,  I  now  come  to  consider  vhat  is  the  mode  of  fishing,  that  has  been 
ad^Md  by  the  appellants,  and  whether  that  mode  of  fishing  can  or  cannot  be  truly  denominated 
febu^  1^  net  and  coble.  Now  the  appellants  are  the  owners  of  certain  lands  lying  on  the  banks 
of  die  rim-  Tay,  and  they  have  the  right  of  salmon  fishing  ex  adverse  xA  those  Unds.  Imme- 
diatdym  fruit  of  those  lands — a  narrow  channel,  part  of  the  alveus  of  the  river,  alone  inter- 
miii^-^es  a  l<mg  bank  of  gravel  and  sand.  That  portion  of  the  alveus  of  the  river  which  is 
immediately  between  this  bank  gravel  and  sand  and  the  lands  of  the  appellants,  is  dry  at  low 
wter.  The  conseqaence,  therefore,  is,  that  m  the  flowing  tide,  probably  the  most  favourable 
time  for  fishing  for  salmon,  it  would  be  impossible  for  a  coble  to  quit  the  immediate  bank  of  the 
lands  of  the  appellants.  It  would  be  necessary  for  the  coble  to  start  from  the  other  side  of  the 
low  bank  of  sand  and  gravel,  which  is  interposed  between  the  lands  of  the  appellants  and  the 
priodpal  alveus  or  stream  of  the  river.  Accordingly,  from  necessity,  the  appellant's  coble  starts 
from  die  other  side  of  this  bank  of  gravel  and  sand,  and  at  the  place  whence  the  coble  starts 
with  the  net,  the  water  is  exceedingly  deep.  It  deepens,  of  course,  as  the  tide  ascends,  for  this 
Barrow  channel  opposite  to  the  bank  of  gravel  is  covered  at  high  water. 

The  mode  of  fishing  by  the  ordinary  drag  net  your  Lordships  are  familiar  witK  You  know 
that  the  net  hangs  at  the  extreme  ends  of  two  ropes';  one  I  will  denominate  the  tow  rope — that 
is  a  rope  at  the  upper  extremity  of  the  net ;  the  other  the  hauling  line,  which  is  a  line  at  the 
kmr  extremity  of  the  net.  The  net  is  tak^  in  an  ordinary  little  row  boat,  familiarly  called  a 
uAiK.  One  man  ordinarily  holds  the  tow  rope.  The  coble  is  then  rowed  or  taken  out  into  deep 
later.  Another  man  at  the  stem  of  the  coble  pays  out  the  net.  The  coble  makes  a  sweep  as 
as  the  length  of  the  net  and  tow  ropes  allow.  The  man  with  the  tow  rofw  hastens  down  to 
die  lower  point  which  is  the  place  of  destination  of  the  coble  when  it  comes  in  from  its  sweep, 
aod  then,  with  the  aid  of  both  ropes,  the  tow  rope  and  the  hauling  line,  the  net  is  dragged  to 
tbe  shore. 

In  consequence  of  the  coble,  in  the  present  case,  on  the  appellants'  land,  being  obliged  to 
Ran  from  the  inntx  side  of  the  bank  of  sand  and  gravel,  it  became  necessary  to  devise  a  mode 
(or  the  tow  rope  being  carried  to  the  shore.   And  here  1  regret  to  find,  that  so  much  unnecessary 
importance  has  been  given  to  the  machinery  adopted  by  the  appellants  by  tbe  use  of  words, 
particularly  the  use  of  the  word  Bermoney  and  the  term  Bermoney  boat,  which  has  given  an 
nnnecsssary  degree  of  importance  to  a  very  simple  plan  for  carrying  the  tow  line  to  tbe  shore. 
There  is  no  necessity  for  adopting  any  particular  mode  of  machinery.    If  a  common  tow  line 
woe  ^ened  to  a  stake  upon  the  land  at  the  hauling  point — tbe  point  where  the  net  is  hauled 
iB,andwere  fastened  to  a  stone  at  tbe  upper  point,  the  place  of  departure  of  tbe  coble,  and  if 
a  naQ  or  a  boy  took  out  the  net  in  any  kind  of  vehicle,  that  was  sufficient  to  sustain  tbe  weight 
ad  pressure  of  the  net  hauled  upon  the  tow  line,  and  carried  down  to  the  lower  place  of  hauling, 
datwoold  be  equally  effectual  for  the  purpose  with  this  ajiparatus,  which  has  been  dignified  with 
aspecialname.  The  evil  resulting  from  this  special  name  is  this,  that  it  has  been  called  a  peculiar 
■ritem,as  if  there  was  something  in  it  distinct  fio/ra  the  ordinary  mode  of  fishing  by  net  and 
ctdile.  Why,  ima^ne  for  a  moment,  that  you  were  Bshing  by  net  and  coble  in  a  river  having 
preci|Htous  banks,  with  very  deep  water  immediately  close  to  the  shore,  and  a  bank  above  it 
covered  nith  brushwood  and  with  trees,  rendering  it  impossible  for  a  man  to  walk  upon  the 
bank,  and  suppose  that  the  water  was  so  deep,  that  it  was  impossible  for  him  to  walk  with  a  tow 
fuK,  in  such  a  case  you  must  of  necessity  carry  down  the  tow  line  either  by  another  coble  used  for 
tbe  purpose,  or  by  some  apparatus  similar  to  that  which  is  here  employed.   But  the  great  distin- 
guishing remark  applicable  to  the  whole  is  this,  that  the  apparatus  for  carrying  the  tow  line  from 
the  npper  point  to  the  lower  point  does  not  in  the  smallest  degree  interfere  with  the  action  of  the 
net  The  net  still  continues  in  the  hand  of  the  fishermen,  the  net  still  continues  in  motion,  the 
is  not  fixed  for  any  period  during  the  time  of  operation.    The  operation,  in  order  to  be 
eflectual,  must  of  necessity  be  as  rapid  as  possible,  for  any  one  conversant  with  that  mode  of 
fishing  knows  well,  that  the  great  object  is  to  make  your  sweep  with  great  rapidity,  and  to  bring 
die  ends     your  net  together  as  quickly  as  possible,  otherwise  the  fish  strike  away  in  the  inter- 
nica  which  are  still  open  to  them  in  tlie  net,  and  escape  being  comprehended  within  the  haul  of 
the  net  The  net,  ther^ore,  always  remains  a  thing  m  morion,  not  a  thin^;  that  can  be  brought 
within  the  principle  of  any  fif  the  decisions,  or  within  the  pohibition  against  fixtures,  or  fiiwd 
ngiiKS,  which  is  either  contained  in  or  ought  to  be  derived  m>m  the  language  of  the  Statutes.  I 
QBoot  dv>refore  find,  when  the  thing  itself  is  looked  at  with  an  understanding  of  the  subject, 
anydiiDg  that  in  the  least  degree  distinguishes  this  mode  of  fishing  from  the  ordinary  mode  of 
fishing  by  net  and  coble.    It  has  the  peculiarity  of  that  mode  of  fishing,  and  it  has  the  require- 
nMnts  of  that  mode  of  fishing,  because  it  is  a  mode  of  fishing  which  exists  only  and  takes  the 
fish  (mly  whilst  the  net  is  kept  in  motion,  and  which  preserves  all  the  distinctive  peculiarities  of 
fishily  by  net  and  coble,  namely,  taking  a  grasp  of  a  portion  of  the  river  during  such  time  only 
as  B  required  for  the  boat  to  row  round  the  net.    The  rapidity  of  the  operation  is  assisted  even 
by  this  apparatus,  the  object  of  which  is  merely  to  carry  the  tow  line  from  one  end  to  the  other 
m  a  locality  in  w^ch  it  is  not  possible  to  carry  it  by  tbe  ordinary  mode. 
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These  appear  to  me  to  be  the  substantial  grounds  upon  which  this  mode  of  fishing  ought  to  be 
held  to  be  a  mode  of  fishing  strictly  within  the  principles  of  the  law,  and  not  to  be  at  all  stntdc 
at  either  by  the  language  of  the  Statutes,  or  by  any  decisions  derived  from  the  Statutes. 

The  decisions  are  well  collected  shortly  in  the  judgment  of  the  Lord  PresidenL  Theyarealso 
collected  shortly  (for  I  have  tested  them  all)  in  the  case  of  the  appellants ;  and  in  every  oat  of 
these  cases,  beginning  from  the  earliest  times,  I  will  note  only  particularly  the  Athol  case  and 
the  case  of  Dirom  v.  Little,  amongst  others.  Your  Lordships  will  find,  that  invariably  the  thing 
which  is  struck  at  by  those  decisions  is  a  mode  of  fishing  by  having  nets  which  are  eith»  per- 
manently fixed,  or  fixed  for  a  time,  such  as  being  left  in  for  the  night,  or  left  in  during  the  whole 
of  the  tide,  and  having  therefore  the  character  of  permanent  fixtures,  and  on  that  ground 
denominated  an  illegal  mode  of  fishing. 

I  may  here  advert  to  an  ingenious  su^stion  which  was  made  by  the  respondents.  The 
respondents  appealed  to  a  case  in  which  it  was  held,  that  an  individual  having  the  right 
6shing  had  no  right  to  construct  a  permanent  towing  path  in  the  river  gangway,  in  order  to 
facilitate  his  operation  of  fishing;  and  they  describe  tltis  Bermoney  apparatus,  as  it  is  called, >s 
being  in  reality  a  towing  path  or  gangway.  But  the  reason  for  the  determination  of  the  case 
referred  to,  and  from  which  this  argument  is  derived,  is  because  the  towing  path  or  the  gangway 
was  a  fixture  in  the  river,  and,  j)ri7  tanto^  impeded  the  tidal  way  of  the  water,  and  tbe  passage  of 
the  fish  up  the  river ;  whereas  here  there  is  nothing  at  aU  of  that  character — nothing  that  can  be 
called  a  fixture — nothing  that  could,  in  the  operation  of  fishing,  in  any  perceptible  d^ree, 
operate  either  as  an  impediment  to  the  passage  of  the  fish,  or  as  an  interference  with  the  tidal 
way  of  the  river. 

I  believe,  therefore,  that  you  will  be  satisfied,  upon  an  examination  of  the  judgments  which 
are  now  brought  before  you  for  review,  and  upon  a  comparison  of  them  with  the  principles  rf 
the  Statutes,  and  with  the  rationes  decidendi  given  in  the  decisions,  that  the  judgment  of  the 
Lord  President  expresses  correctly  the  rational  interpretation  of  the  law,  and  the  conclusion  that 
is  applicable  to  this  case ;  and  therefore,  without  further  detaining  you,  1  submit  to  your  Lord- 
ships, that  upon  every  ground  the  mode  of  fishing  adopted  by  the  appellants  is  a  mode  of  fishing 
coming  clearly  within  the  principle  and  reason  of  the  law ;  that  it  is  in  reality  just  the  ordinary 
net  and  coble  fishing,  because  it  possesses  that  which  I  believe  to  be  the  main  characterisdc  (ff 
that  mode  of  fishing,  namely,  the  necessity  for  tbe  net  being  kept  in  motion  during  the  operation, 
and  not  being  a  fixture  for  any  length  of  time. 

I  therefore  submit  to  your  Lordships,  that  these  interlocutors  ought  to  be  reversed,  and  that 
your  Lordships  will  declare,  that  the  appellants  were  entitled  to  a  decemiture  in  conformity  with 
the  conclusions  of  the  summons  in  the  action  of  reduction,  and  that  the  decision  of  this  Houje 
should,  of  course,  have  the  effect  of  giving  to  the  appellants  the  expenses  of  that  action  incurred 
by  them  up  to  the  time  when  the  interlocutor  of  tbe  Lord  Ordinary,  now  apjwaled  from,  was 
pronounced. 

Lord  Chelmsford. — My  Lords,  the  question  raised  by  this  appeal,  though  it  has  given  rise 
to  considerable  discussion  in  Scotland,  and  to  long  and  able  arguments  at  your  Lordships'  bUi 
is  really  a  very  short  one,  and,  if  it  were  not  for  the  difference  of  opinion  which  it  has  occasioned, 
I  should  have  added,  one  of  no  great  difikulty. 

The"  only  point  to  be  determined  is,  whether  the  mode  of  fishing  employed  by  the  appellants 
falls  within  the  description  of  net  and  coble  fishing,  or  is  such  an  addition  to  or  variation  from 
the  sort  of  fishing  understood  by  that  denomination  as  to  render  it  a  distinct  and  different  kind. 

The  respondents,  throughout  their  argument,  insisted  upon  a  very  strict  and  narrow  definition 
of  the  fishing  in  question ;  and  if  they  are  right  in  tbeir  assertiui,  that  there  is  only  one  legal^ 
recognized  mode  of  net  and  coble  fishing  in  form  as  well  as  in  substance,  they  are  well  foand^ 
in  maintaining,  that  the  slightest  deviation  from  this  form  is  sufficient  to  render  the  appellants' 
operation  illegal. 

It  is  clearly  established,  that  from  very  early  times  fishing  by  net  and  coble  was  a  well  mder- 
stood  description,  and  that  a  grant  of  salmon  fishing  without  more  would  entitle  the  grantee  to 
this  species  of  fishing  only. 

The  mode  in  which  net  and  coble  is  usually  conducted  has  been  minutely  described  in  the 
course  of  the  argument  as  it  was  by  the  Judges  in  Scotland,  but  no  definition  of  it  is  to  be  found 
.in  any  Act  of  Parliament,  or  in  any  of  the  decisions  of  the  Court  of  Session.  Whenever  it  is 
mentioned  it  is  always  spoken  of  as  the  right  of  fishing  by  net  and  coble,  or  the  usual  and  ordinary 
way  by  net  and  coble,  or  the  right  of  fishing  by  net  and  coble  in  the  usual  and  legal  manner. 

There  is  perhaps  an  unavoidable  ambiguity  in  the  expressions  of  which  the  respondents  availed 
themselves  in  their  argument  by  treating  them  as  descriptive  of  a  precise  form  of  fishing  "n^*"' 
ably  practised  from  the  earliest  times  down  to  a  very  recent  period.  Of  course,  if  they  could 
succeed  in  fixing  this  meaning  upon  the  descriptive  terms,  there  would  be  no  difficulty  W 
establishing  the  illegality  of  employing  the  Bermoney  boat,  which  was  not  introduced  into  the 
Tay  before  i8ai,  and  was  not  be^nn  to  be  used  by  the  appellants  till  1843.  I  cannot,  howevtfi 
find  it  anywhere  laid  down,  that  net  and  coble  fisfaii^  must  be  carried  on  in  exact  conformity^  is 
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CTwy  particular,  with  the  method  in  which  it  has  been  usually  conducted.  Of  course,  if  there  is 
sKfa  snbiiancial  variation  from  the  ordinary  mode  as  will  convert  the  fishing  into  a  different 
kn^  or  if  anything  which  is  itself  illegal  is  added  to  the  net  and  coble  fishing  to  increase  its 
efficiency,  these  acts  will  be  extensions  or  evasions  of  the  right,  and  may  be  prevented. 

The  resfwndents  were  repeatedly  pressed  during  the  argument  to  state  what  deviations  from 
ttsoal  ordinary  practice  would  carry  the  fishing  beyond  the  defined  limits  of  net  and  coble. 
AmoDgst  other  suggestions,  they  were  asked  whether  if,  instead  of  employing  a  man  to  carry 
what  may  be  called  the  shore  end  of  the  line  and  net  down  to  the  hauling  point,  a  coble  or  any 
odier  boat  were  substituted,  this  would  still  continue  to  be  net  ^nd  coble  fishing.  If  1  understood 
[be  answer  correctly,  it  was  Eidmitted  (though  with  some  hesitation)  that  this  would  not  be  such 
I  d^iaiture  from  accustomed  practice  as  to  render  it  a  different  mode  of  fishing.  But  the  argu- 
ment was  brought  at  last  to  this  point,  that  any  fixed  machinery  of  whatsoever  description,  and 
however  insignificant,  was  tmlawful,  and  would  be  found  to  have  been  repeatedly  condemned  by 
StatDles  and  by  decisions  of  the  Courts  ;  and,  therefore,  that  the  pins  in  the  river  to  which  the 
rope  is  attached  by  means  of  which  the  Bermoney  boat  traverses  to  and  fro,  being  of  the  nature  of 
ued  machinery^  were  necessarily  illegal.  The  respondents,  however,  were  not  able  to  adduce 
any  aotbority  for  so  large  a  proposition. 

Whatever  may  have  been  the  object  of  the  Statutes,  whether  to  preserve  the  breed  of  salmm, 
or  to  protect  the  rij^ta  of  the  upper  heritors,  or  both,  the  argument  can  derive  no  support 
fnn  them.  Som«  these  Statutes  provide  against  fishing  at  tmlawful  seasons ;  but  the 
peuerpait  of  them  are  directed  against  the  obstructing  the  river  and  the  passage  of  the  fish  by 
meaiK  of  cruives  and  weirs,  which  obstruction  could  not  be  produced  merely  by  a  pin  or  a  stake 
|ibced  in  the  water.  The  decisions  which  have  been  appealed  to  establish  nothing  more  than 
Ihalcootrivances  for  the  purpose  either  of  preventing  the  fish  from  passing  up  the  river,  or  for 
caarhing  them  by  fixed  nets  or  engines  or  any  other  fixed  machinery,  are  illegal.  In  order  to 
a^y  these  decisions,  the  respondents  had  recourse  to  an  ingenious  mode  of  reasoning.  They 
sul  the  pins  or  stakes  fixed  in  the  alveus  of  the  river  ate  an  obstruction  to  the  navigation,  and 
might  therefore  have  been  removed  by  the  respondents  as  conservators  of  the  river ;  and  that 
ibese  things  being  thus  illegal  in  themselves,  the  respondents,  as  upper  heritors  of  fishing,  have  a 
title  b)  interpose  for  their  mterest,  and  to  object  to  any  mode  of  fishing  which  a  lower  heritor 
carries  on  by  illegal  means,  and  thereby  improves  his  fishiog  to  their  detriment.  They  are, 
havever,  told,  in  the  course  of  this  argument,  that  even  assuming  che  pins  used  by  the  appellants 
to  be  injurious  to  the  navigation,  (of  which,  however,^  there  is  no  proof,)  they,  in  their  character 
of  heritn^  had  no  right  to  complain  unless  the  means  employed  by  the  appellants  rendered  their 
fishing  in  itself  unlawful  The  respondents  are  not  at  liberty  to  blend  their  title  as  conservators 
«i&  tbeir  rights  as  heritors,  and  thus  to  convert  an  illegality,  which  affects  them  in  their  public 
into  the  means  of  protecting  their  private  interests. 

Thewly  question  that  can  be  raised  between  the  parties  in  the  present  proceeding  is,  whether 
deaseofthe  pins  and  the  Bermoney  boat  makes  the  appellants'  fishing  illegal.  Throughout  the 
argament  I  have  been  unable  to  perceive  the  substantial  difference  between  the  mode  of  fishing 
adopied  by  the  appellants,  and  the  fishing  by  net  and  coble  in  its  ordinary  description.  Is  the 
Benncmey  boat  anything  more  than  a  contrivance  by  which  the  fishermen  with  one  end  of  the 
line  and  net  can  be  transported,  instead  of  havmg  to  wade  a  certain  distance,  towards  the  hauling 
I^ace,  to  which  the  other  end  of  the  net  is  to  be  brought  by  the  coble  ?  It  was  admitted  by  the 
renxmdents,  that  a  boat  rowed  with  oars  might  be  employed  for  this  purpose  ;  and  it  seems 
dimcult  to  suggest  the  difference  in  principle  between  a  boat  so  moved,  and  one  passing  backwards 
and  forwards  from  one  fixed  point  to  another.  The  banks  in  the  part  of  the  river  within  the 
limits  of  the  appellants'  fishing,  present  an  impediment  to  their  fishing  operations  at  high  water. 
They  are  not  at  liberty,  in  order  to  overcome  this  natural  disadvantage,  to  resort  to  any  contriv- 
utt,  by  which,  in  the  act  of  fishing,  the  net  shall  be  fixed  instead  of  being  drawn ;  but  if  they 
are  able  to  create  a  new  point  of  departure  for  the  sweep  of  the  net,  and  thereby  to  carry  on  the 
nine  operatums  during  more  hours  of  the  day  than  formerly,  I  do  not  think  that  this  can  be 
lo(^ed  upon  as  any  evasion,  or  as  such  a  material  variation  from  the  ordinary  method  as  to 
lender  it  snbstantially  different  from  net  and  coble  fishing. 

Upwi  these  grounds,  I  am  of  opinion  that  the  interlocutors  appealed  from  ought  to  be  reversed. 

inbritaitffrs  reversed^  with  the  expenses  incurred  down  to  the  time  when  the  interlocutor first 
appealed  from  was  pronounced  by  M«  Lord  Ordinary. 

F§r  AppeUaniSf  Connell  and  Hope,  Solicitors,  Westminster. — For  Eesp^tdenis^  Maitland  and 
Giabsai,  Solicitors,  Westminster. 
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James  William  Hunter,  Afpdlant,  v.  William  Miller,  Respondmt 

Landlord  and  Tenant — Lease — Clause — Construction — Waygoing  Crop — A  tenant  was  bound, 
by  his  lease,  to  farm  according  to  the  rules  of  good  husbandry^  and,  inter  alia,  "  never  to  kavt 
more  than  one  half  of  the  arable  land  in  white  crop  in  the  same  season,  nor  to  take  two  wkitt 
crops  off  the  same  field  without  a  green  or  black  crop  intervening,  and  to  take  only  one  Mack 
crop,  such  as  hay,  beans,  peas,  potatoes,  and  the  like,  between  grass  and  grass  :  Further,  te 
leave,  at  the  end  of  the  lease,  the  turnip  or  fallow  breaks  once  ploughed  for  the  incoming  tenaitt.' 
The  landlord  contended,  that  the  expression  "  tumip  or  fallow  breaks"  included  all  the  farm 
not  in  white  crop  ;  and  thai,  therefore,  the  tenant  was  not  entitled  to  etny  waygoing  crop,  extepl 
a  cereal  crop  fiom  half  of  the  farm. 

Held  (affirming  judgment,)  Thai  the  tenant  was  entitled  besides  to  a  waygoing  black  crei 
from  a  sixth  of  his  farm,  and  was  bound  to  hand  to  the  incoming  tenant  only  otte  sixth  of  tie 
farm  once  ploughed  as  the  turnip  or  fallow  breaks  of  the  year}- 

The  respondent  was  tenant  of  farms  of  607  acres.  His  lease  bound  him  to  form  accordinfr  to 
the  rides  of  good  husbandry  practised  in  the  county,  and  not  to  scourge  or  deteriorate  the  ferm 
by  undue  cropping,  "  and  in  particular  never  to  have  more  than  one  half  of  the  arable  land  in 
white  crop,  in  the  same  season,  nor  to  take  two  white  crops  off  the  same  field  without  a  green  or 
a  black  crop  intervening,  and  to  take  only  one  black  crop,  such  as  hay,  beans,  peas,  potatoes, 
and  the  like,  between  grass  and  grass.  '  Further,  to  leave,  at  the  end  of  the  lease,  the  turnip  or 
fallow  breaks  once  ploughed  for  the  incoming  tenant." 

The  Court  held,  that  the  lease  allowed  a  six  shift  rotation,  and  refused  to  allow  the  landlord  a 
proof  of  his  averment,  that  this  would  be  inconsistent  with  good  husbandry,  and  hence  the 
tenant  was  entitled  to  divide  the  farm  so  as  to  take  a  waygoing  crop  the  last  year  corresponding 
to  the  division  of  his  farm  according  to  the  six  shift  rotation. 

The  suspender  (the  landlord)  appealed,  and  stated  in  his  printed  case  the  following  reasons 
I.  Because,  upon  a  sound  construction  of  the  contract  of  lease  between  the  parties,  the  responil- 
ent,  as  outgoing  tenant,  was  not  entitled  to  a  waygoing  crop  of  any  description,  other  than  acereal 
crop  of  wheat,  Darleyj  or  oats,  to  an  extent  not  exceeding  one  half  of  the  arable  land  in  the  farms. 
Forlong  v.  Taylor's  Executors j  3  Sh.  &  MacL  210 ;  per  Lord  Jeffrey  in  Davidson  v.  Magistn^ 
of  Anstruther,  7  D.  351 ;  and  per  Lord  CHANCELLOR  in  Att.  Gen.  v.  Drummond,  l^^^ 
Dru.  &  War.  367  ;  Dickson's  Law  of  Evidence,  121.  2.  Because  the  respondent's  claim  to_a 
waygoing  black  crop  was  illegal  and  inequitable,  in  respect,  that  it  involved  a  sudden  and  radical 
change  of  the  system  of  management  and  cultivation  of  the  farm  followed  by  himself  and  his 
father  from  the  commencement  of  his  lease  at  Whitsunday  1838,  up  to  crop  1858,  and  was 
adopted  nimiously  and  in  maid  fide  to  the  hurt  and  prejudice  of  the  appellant  and  his  incoming 
tenant.  3.  Because  the  respondent's  claim  to  a  potato  crop  from  loi  '94  acres  of  the  farms  in 
1859  was,  to  that  extent,  a  wrongful,  fraudulent,  and  illegal  attempt  to  take  a  twenty  second 
yeaPs  crop  from  farms  for  which  he  fell  to  pay  rents  for  only  twenty  one  years'  cropping. 
4.  Because  the  Court  below,  while  they  rested  the  judgments  under  appeal  upon  facts  as  to  which 
the  parties  were  at  issue,  not  only  refused  to  allow  the  appellant  proof  habili  modo,  tendered  by 
him  with  reference  to  these  disputed  facts,  but  proceeded  upon  evidence  which  was  irregular, 
incompetent,  and  ultra  vires.  5.  Because  the  waygoing  crop  claimed  by  the  respondent  in  1^59 
was,  even  upon  the  principles  laid  down  in  Mr.  Hope's  first  report  of  June  i860,  and  the  state 
of  the  facts  averred  in  the  respondent's  own  tabular  statement  of  his  cropping,  in  excess  of  what 
he  was  entitled  to  claim,  to  the  extent  c£  at  least  46*56  acres.  6.  Because  the  judgments  under 
appeal  ought  not,  in  any  view,  to  be  allowed  to  stand,  as  regards  the  matter  of  costs. 

The  respondent  stated  in  his  printed  case,  the  followin|r  reasons  :  — i.  Under  the  terms  of  the 
lease  he  was  entitled  to  take,  m  1859,  not  only  a  waygomg  white  crop  of  300  acres,  but  a  way- 
going black  crop  of  100  acres  more.  2.  The  respondent  was  entitled  to  ta^e  a  black  crop  fra^ 
a  sixth  of  the  farm  in  1859,  according  to  the  rules  of  good  husbandry  and  the  practice  of  farming 
in  East  Lothian,  the  district  where  the  &rms  are  situated.  The  respondent  referred  to  the 
following  cases  to  shew,  that  Mr.  Hope's  report  on  this  point  was  conclusive  betn'een  the 

1  See  previous  reports  34  D.  loii :  34  Sc.  Jur.  505.  S.  C.  4  Macq>  Ap.  560:  i  Macph- 
H.  L.  49:  35  Sc.  Jur.  605. 
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parties  :—Z%xvff  v.  Monkland  Canal  Company,  r  S.  145  ;  i  W.S.  636  ;  Rowatt  v.  White- 
heai^  5  S.  lO ;  WUson  v.  Strntfurs,  1 5  S.  523  ;  Brown  v.  Love^  4  D.  386 ;  Lord  Blani^re  v.  Glas- 
g<m  and  Gremoek  Railway  Company,  13  D.  570 :  23  Sc.  Jur.  254.  3.  There  is  nothing  either  in 
(he  history  of  the  farm,  or  the  method  of  cultivation  pursued  by  the  respondent  during  his  lease, 
which  can  deprive  him  of  his  right  to  the  waygoing  black  crop  in  question. 

StUdtor  General  (Palmer),  and  Andersen  Q.C.,  for  the  appellant,  contended,  that  the  true 
ooastnction  of  the  lease  was,  that  the  tenant  was  not  to  be  allowed  to  have  a  waygoing  crop, 
cxc^  a  cer^  crop  on  half  of  the  farm — Shirreff  v.  Lord  Lovat,  17  D.  177  ;  27  Sc.  Jur.  66 ; 
Brevntv.  College  0/ St.  Andrews,  13  D.  1355  :  23  Sc.  Jur.  626. 

Rait  Q.C.,  and  /f.  Smith,  for  the  respondents,  were  not  called  upon. 

Lord  Chancellor  Westbury. — My  Lords,  I  trust  that  your  Lordships  will  be  of  opinion 
with  me,  that  this  is  a  case  upon  which  none,  or  at  all  events,  if  any,  very  little  reasonable  doubt 
can  be  entertained ;  or,  if  there  can  be  any  difficulty  in  coming  to  that  conclusion,  I  think  your 
Lordships  will  come  with  me  to  the  conclusion,  that  we  ought  not  to  reverse  this  interlocutor 
unless  we  are  satisfied  that  it  is  wrong ;  and  I  think  your  Lordships  will  agree  with  me,  that  the 
appeilaot  has  by  no  means  shewn,  that  there  is  any  error  whatever  in  this  into-locutor. 

The  first  qnestion  iuises  upon  the  c(»istruction  to  be  given  to  the  lease,  under  which  600  acres 
of  land  were  hdd  by  the  respondent,  in  the  county  of  Haddington  in  Scotland.  And  the  second 
qiiejti<m  that  arises  is  this,  that  if  the  matter  cannot  be  determined  by  the  construction  of  the 
lease,  the  question  then  is,  what  the  course  of  husbandry,  as  recognized  in  the  county  of  Had- 
diagbxi,  will  require— the  second  inquiry  being  perfectly  legitimate,  because  the  obligation  of 
die  tenant  is  expressed  as  being  to  farm  according  to  the  rules  of  good  husbandry  established 
wbA  practised  in  the  county. 

Now,  the  farm  consists  of  600  acres,  and  on  the  face  of  the  lease  there  is  a  clear  right  conceded 
to  the  tmant,  to  keep  one  half  of  the  farm  always  in  cereal  or  corn  crops,  and  as  to  the  rest  of 
the  farm  there  is  no  definite  rule  given  with  respect  to  the  keeping  of  any  quantity  in  certain 
cr(^  There  is  a  rule  given  with  respect  to  the  rotation  of  crops  ;  but  with  respect  to  the  crops 
that  may  be  put  upon  the  farm  as  to  the  remaining  moiety,  the  lease  leaves  a  wide  range, 
comprehending  black  crops  and  grass,  or  what  we  call  in  England  seeds  and  turnips. 

Then,  if  that  be  so,  it  would  follow,  according  to  the  usual  course  of  husbandry,  that  un- 
doobtedly  an  equal  part  of  the  residue  or  remaining  moiety  of  the  farm  might  be  put,  following 
Oeorto'  of  rotation  every  year,  part  in  black  crop,  part  in  seeds  or  grass,  and  part  in  turnips. 
There  is  nothing,  therefore,  I  think,  upon  the  face  of  the  lease,  to  prohibit  the  tenant  dividing 
the  remaining  motety  of  the  600  acres  into  crops  of  those  three  several  descriptions. 

It  is  admitted  at  the  bar  by  the  counsel  for  the  appellant,  that  this  might  be  done  during  bvery 
one  of  the  twenty  one  years  of  thelease,  except  the  last  outgoing  year  ;  and  it  is  therefore  incum- 
bent upon  the  appellant  to  shew  clearly,  that,  from  the  terms  of  the  lease,  that,  which  might 
lawfully  have  been  done  during  every  year  of  the  term  but  the  last,  is  clearly  prohibited  during 
the  last  year. 

Now,  the  language  that  is  relied  upon  for  the^urpose  of  arriving  at  that'conclusion  is  this,  that 
the  obligation  is  thrown  upon  the  tenant  to  leave  at  the  end  of  the  lease  "  a  turnip  or  fallow 
break  once  ploughed  for  the  incoming  tenant."  And  the  mode  in  which  we  are  desired  to  con- 
strue those  words  is  to  reject  the  words  "  turnip  or,"  and  to  give  this  construction  to  "  fallow 
break,"  that  every  portion  of  the  remaining  300  acres  of  land  ploughed  during  the  year  for  the 
parpose  of  receiving  any  crop  comes  under  the  denomination  of  "fallow  break." 

Why,  my  Lords,  it  is  quite  plain  to  any  person  acquainted  with  the  subject  matter,  (and  some 
kno^ed^e  of  the  subject  matter  is  requisite  in  order  to  understand  the  meaning  of  these  terms 
and  definidtms,)  that,  inasmuch  as  the  end  of  the  lease  is  at  Whitsimday  in  the  year,  a  certain 
panion  of  the  land  would,  according  to  the  rules  of  good  husbandry,  naturally  at  that  period  be 
m  bUow— that  is,  it  would  have  been  ploughed  and  be  without  crops  at  that  period  of  the  year, 
m  order  to  receive  the  turnip  crop,  which  is  universally  sown  somewhat  later  than  Whitsunday. 
And,  accorfiingly,  the  meaning  of  the  word  "  fallow  "  is  to  be  interpreted  by  the  word  "turnip," 
in  connexion  with  which  it  is  found :  the  two  words  are  put  equally  the  one  for  the  other, 
"tnmip  or  fallow  breaks."  It  would  be  rather  incorrect  to  call  them  "  turnip  breaks,"  they  not 
having  been  actually  sown  with  turnips  ;  and  accordingly  the  word  is  interpreted  "  turnip  " — 
diat  is  to  say,  "  fallow  breaks,"  meaning  the  portion  of  the  land  ploughed  and  left  in  fallow  for 
the  purpose  of  being  planted  with  turnips.  But  the  proposition  of  the  appellant  would  exclude 
eaiirdy  the  right  of  dedicating  any  portion  of  the  land  whatever  to  black  crop  during  the  last 
year  of  the  lease^  and  it  would  make  the  prohibition  contained  in  those  words,  '*  turnip  or  fallow 
breaks,"  extend  to  the  whole  remaining  moiety  of  the  land.  I  think  it  is  impossible  to  come  to 
the  conclusion,  that  that  prohibition  is  warranted  by  the  language  of  the  lease. 

But  then,  supposing  those  w<»d5  in  the  lease  to  be  ambiguous,  if  we  go  to  the  other  obligation 
ftr  the  pmiKise  of  interpreting  an  indefinite,  or  imperfect,  or  ambiguous  clause,  namely,  to  see 
what  is  the  course  of  htubandry  according  to  the  custom  of  the  county,  we  find  that  that  has  been 
Mcertained  beyond  all  controversy.  Certainly' it  was  perfectly  competent  to  the  Lord  Ordinary, 
lU  4  H 
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and  to  the  Judges  below,  to  remit  an  inquiry  to  a  gentleman  convenant  with  the  matter,  in 
order  to  ascertain  what  the  course  of  good  husbandry  requires. 

I  have  had  often  occasion  to  observe,  that  there  is  sometimes  not  so  much  skill  shewn  in 
drawing  up  orders  in  the  Courts  in  Scotland  as  there  might  be.  The  order  made  in  this  case 
certaimy  is  drawn  up  in  a  form,  that  would  appear  to  refer  to  Mr.  Hope  not  only  the  question  as 
to  what  was  required  by  the  course  of  good  husbandry  as  practised  in  the  county,  (which  was  the 
proper  subject  of  inquiry,)  but  also  to  refer  to  him  the  question  of  the  construction  of  the  lease. 
But  I  think,  that  that  particular  part  of  the  reference  may  be  disregarded  and  set  aside,  and  that 
it  may  be  taken  as  if  the  reference  were  made  to  an  expert  for  the  purpose  only  of  ascenainiDg 
what  the  course  of  good  husbandry  in  Haddingtonshire  requiied.  The  finding  of  the  gentleman 
to  whom  this  reference  was  made  was,  that  the  rules  of  good  husbandry,  as  established  in  the 
county  of  Haddington,  would  admit  of  loo  acres,  that  is,  one  sixth  part  of  the  lands  in  questira, 
being  devoted  by  the  tenant  to  black  crop  during  the  last  year  of  the  term. 

Therefore,  upon  both  of  the  points  which  arise  in  this  case,  namely,  the  special  one  as  to  tbe 
construction  to  be  put  upon  the  words  of  the  lease,  and  the  general  one  as  to  what  is  required 
by  the  course  of  good  husbandry  in  the  county,  my  view  of  the  obligation  of  the  tenant  is  in 
perfect  conformity  with  the  interpretation  of  the  Court  below,  which  warranted  the  tenant  in 
devoting  loo  acres  to  black  crop  during  the  last  year  of  his  tenancy.  The  interlocutor  of  tbe 
Court  of  Session  has  declared,  that,  under  those  words  of  the  lease  which  form  the  basis  of  tix 
argument  of  the  appellant,  namely,  "turnip  or  fallow  breaks,"  tbe  tenant  was  under  no  obligation 
to  leave  for  the  incoming  tenant  more  than  too  acres  once  ploughed  for  turnip  or  fallow  break; 
and  that,  therefore,  that  is  the  extent  of  the  relief  to  which  tne  appellant  is  entitled  in  his  process 
of  suspension.  And  I  submit  to  your  Lordships,  that  this  interlocutor  ought  to  be  a£firmed,  ind 
that  this  appeal  should  be  dismissed  with  costs. 

Lord  Brougham.— My  Lords,  I  entirely  take  the  same  view  of  the  case  as  my  noble  and 
learned  friend.  I  had  some  little  doubt  at  first,  arising  from  the  course  of  proceeding  in  tbe 
reference  to  Mr.  Hope,  whether  some  confusion  has  not  arisen  from  referring  the  point  of  law  u 
to  the  cmstruclion  of  the  lease  to  that  farmer.  But  upon  examining  it  fully,  I  find,  that  tbe 
substantial  reference  was  as  to  a  matter  which  the  Court  bad  a  right  to  r^er.  And  although  Mr. 
Hope  gives  an  award  upon  the  whole  matter,  including  the  cimstniction  of  the  lease,  I  think,  tbat 
should  be  takoi  as  substantially  only  a  report  upon  the  custom  of  good  farming  in  that  county. 
I  very  much  doubt  whether  there  was  any  necessity  for  looldng  further  than  to  the  terms  of  the 
lease.  The  mere  construction  of  the  lease  is  I  really  think  sufficient.  I  therefore  entirely  concur 
with  my  noble  and  learned  friend,  that  this  interlocutor  ought  to  be  affirmed,  and  the  appeal 
dismissed. 

Lord  Chelmsford. — My  Lords,  the  question  to  be  decided  in  this  case  is  an  extremely 
narrow  one.  It  is  whether  the  respondent,  the  tenant,  is  entitled  in  addition  to  the  waygoing 
crop  of  the  moiety  of  the  land,  to  a  waygoing  black  crop  in  respect  of  loo  acres.  Now  it  is 
admitted,  that  there  is  nothing  in  the  lease  which  prevents  the  tenant  adopting  the  six  course 
shift,  and  that,  under  the  six  course  shift,  he  would  be  entitled  to  have  another  one  sixth  part  of 
the  land  under  a  black  crop.  But  it  is  insisted,  that,  during  the  last  year  of  the  tenancy,  he  is 
excluded  by  the  terms  of  the  lease  from  having  such  black  crop,  and  consequently  fromcarnring 
it  away  as  a  waygoing  crop,  the  terms  of  the  lease  being,  the  tenant  "to  leave  at  the  end  of  tbe 
lease  the  turnip  or  fallow  Ivcaks  once  ploughed  for  the  incoming  tenant,  and  to  sow  the  brcab 
that  fall  to  be  in  grass,"  with  a  certain  quantity  of  seed. 

Now,  it  is  said  on  the  part  of  the  appellant,  that  this  means,  that  all  the  lands  which  are  not 
devoted  to  white  crop,  namely,  the  moiety  of  the  lands,  must  be  either  fallow  or  grass.  But 
unquestionably  there  is  nothing  in  the  terms  of  this  clause  in  the  lease  which  renders  that  at  aH 
essential.  The  words  are  capable  of  the  interpretation  which  was  suggested  in  the  course  of  the 
argument,  and  which  appears  to  me  to  have  been  tbe  clear  meaning  of  the  parties,  namely,  that 
such  portions  of  the  land  as  in  the  regular  course  of  rotation  should  be  in  fallow,  should  be 
ploughed  once  for  the  incoming  tenant,  and  that  such  portions  of  the  land  which  fall  to  be  in 
grass  according  to  the  rotation,  should  be  sown  with  seed  in  a  particular  manner.  I  think  tbe 
case  is  perfectly  clear,  and  I  agree  entirely  with  my  noble  and  learned  friends  in  their  opinkn, 
that  this  interlocutor  ought  to  be  affirmed. 

InUrlocutor  affirmed^  and  e^tptal  Ssims^witk  costs. 

For  AMellantf  Loch  and  Maclaurin,  Solicitors,  Westminster. — For  Respondetitf  Adam  Bun, 
Solicitor,  London. 
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The  Edinburgh  and  Glasgow  Railway  Co.  and  The  Glasgow,  DqM- 

BARTON,  AND  HELENSBURGH  RAILWAY  CO.,  Appellants^  V.  JOHN  CAMPBELL, 

Respondent. 

Railvay — Conveyance  of  Land — Interdict — Servitude  Road — Railways  Qauses  Act,  8  and  9  Vict, 
C33,  §  16. — The  E.  Railway  Co.  under  their  Act  requiring  to  cross  C's  farm  road  by  a  bridge^ 
ebtauud  a  dispasi/ion  of  the  land,  and  this  specified  the  width  of  the  bridge.  Afterwards  the  E. 
Co.  by  asreenunt  with  the  G.  Company  sought  to  widen  the  bridge  m  20  feet — the  land^  on 
which  the  addition  was  to  be  made,  being  their  own.  No  notice  of  this  had  been  given  to  C.f 
mdtke  compulsory  powers  of  both  Railway  Cds  had  expired. 

Held  (affinning  judgment),  That  C.  was  entitled  to  interdict,  as  the  E.  Co.  were  bound  by  the 
term  of  the  disposition,  and  had  nothing  but  the  limited  right  there  specified.'^ 

This  Tas  an  application  for  an  interdict  The  Inchbelly  turnpike  road  touches  the  estate 
of  Fossil  beloneing  to  the  suspender,  John  Campbell,  on  the  east,  and  from  that  road  a  farm  or 
flccmtion  road  runs  westwam  to  Fossil  House  and  the  Fossil  turnpike  road.  The  Edinburgh 
aid  Gla^ow  R^way  runs  northvard  through  the  estate  towards  its  eastern  extremity,  and  crosses 
die  farm  or  occupation  road  by  means  of  a  bridge,  under  which  the  road  runs.  The  arch  of  the 
bridge  is  35  feet  long  from  east  to  west,  and  the  width  of  the  roadway  under  it  is  15  feet.  The 
bridge  has  wing  retaining  walls  on  both  sides — on  the  western  side  of  the  bridge  the  retaining 
vail  on  the  north  of  the  road  being  37  feet  long,  that  on  the  south  of  the  roa^  being  34  feet 
Ion; ;  and  as  these  retaining  walh  diverge  as  they  go  westward  hom.  the  bridge,  the  roadway 
hsiwecn  them  is  wider  than  it  is  under  the  arch.  At  the  western  extremity  of  the  retaining  walls 
the  width  of  the  road  is  23  feet.  Immediately  to  the  north  of  the  bridge,  and  on  the  western 
side  ctf  the  railway,  the  Edmburgh  and  Glasgow  Railway  is  joined  by  the  Glasgow,  Dumbarton, 
ud  Helensburgh  Railway. 

The  railway  companies  proposed,  with  the  view  of  constructing  at  the  point  of  junction  a 
siding  said  to  be  equally  necessary  for  both  railways,  to  add  20  feet  to  the  western  side  of  the 
arch  over  the  occupation  road,  thereby,  to  that  extent,  darkening  the  road,  and  narrowing  it  to 
i;fcet  The  effect  of  this  would  be  to  lengthen  the  bridge  from  35  to  55  feet,  the  roadway  for 
tk  additional  space  of  30  feet  to  be  covered  by  the  bridge  being  darkened  and  narrowed. 
Operations  having  been  commenced,  to  the  effect  of  building  massive  walls  within  the  retaining 
nBs  an  the  west  side  of  the  arch,  the  complainer  presented  the  preset  note  of  suspension  and 
intodict  against  the  two  railway  companies  and  the  contractor,  to  have  them  interdicted  "  from 
seoing,  or  proceeding  with  the  erection  of  a  bridge  or  other  work  on  any  part  of  the  farm  or 
Hoqation  road  leading  from  the  Inchbelly  Turnpike  Road,  &c.,  or  from  making  any  building, 
«  erectioa  of  any  nature  whatever,  upon  or  over  the  said  road,  which  may  have  the  effect  of 
■anowing,  obstructing,  and  darkening,  or  otherwise  injuriously  altering  or  affecting  the  said 
road  and  the  access  to  his  esute  afforded  by  it,  and  from  using  the  said  road  by  carting  or 
d^Matbg  stones  and  lime,  and  other  building  materials,  thereon,  and  by  hewing  and  dressing 
lie  said  stones,  or  in  any  other  way." 

The  Edhibar^  and  Glasgow  Co.  had  acquired  the  land  from  the  estate  of  Fossil,  on  which 
the  railway  is  constructed,  from  the  complainer's  father,  the  late  Colonel  Campbell  of  Fossil. 
The  company  had  given  the  requisite  statutory  notice  for  the  accjuisition  of  the  land  under  the 
coDpolsory  powers  conferred  upon  them  by  their  Act  (i  and  2  Vict.  c.  58,  local) ;  but  they  after- 
nrds  airanged  with  Colonel  Campbell  the  price  to  be  paid  for  the  land  taken  and  the  accom- 
MdatioQ  wwks  to  be  made  for  the  use  of  the  estate.  Accordingly,  upon  s^h  October  1841, 
Colcod  (^pbdl  executed  a  disposition  in  favour  of  the  railway  company. 

The  disposition  <rf  the  land  described  the  bridge  by  reference  to  a  plan,  and  it  was  built 
accnrdiiig  to  the  plan,  and  exclusively  used  by  the  compUiner  as  an  accommodation  for  the  lands 
of  PoisiL 

TheCla^ow,  Dumbarton,  and  Helensburgh  Co.  and  the  Edinburgh  and  Glasgow  Co.  after- 
*anls  agreed,  that  this  bridge  should  be  extended,  and  the  former  Co.  had  power  to  take  the  lands 


'Seepcenous  reports  21  D.  365:  23  D.  1182;  31  Sc.  Jur.  142:  33  Sc.  Jur.  593.  S.  C. 
4llacq.  i^k  570 :  I  Macpb.  H.  L.  53  ;  35  Sc.  Jur.  607. 
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from  the  latter  Co.   But  the  compulsory  powers  of  both  companies  had  expired,  and  no  notice 

of  the  extension  had  been  given  to  Mr.  Campbell. 

The  Court  of  Session  granted  interim  interdict  against  the  proposed  operation. 

The  appellants'  reasons  of  appeal  were — i.  Because  the  works  in  question  may  be  lawfully 
executed  by  the  Helensburgh  Company,  under  the  powers  conferred  on  them  by  their  Act  of 
incorporation.  2.  Because  the  works  in  question  are  works  which  the  Helensburgh  Company  are 
authorized  and  directed  by  their  Act  of  incorporation,  and  in  particular  by  the  25th  sectitm 
thereof,  to  execute;  and  because  the  works  have  been  sanctioned  and  approved  of  by  the 
Edinburgh  and  Glasgow  Railway  Company.  3.  Because  the  ground  on  which  it  is  proposed 
that  the  works  shall  be  executed  is  the  property  of  the  Edinburgh  and  Glasgow  Railway  Company, 
and  their  consent  to  the  same  being  taken  and  used  for  the  works  having  been  obtained,  the 
respondent  has  no  right  to  prevent  the  execution  of  the  works,  or  to  interfere  therewith.  4.  Because, 
even  supposing,  that  the  proposed  works  are  not  works  of  the  nature  of  those  authorized  and 
directed  to  be  made  by  the  Helensburgh  Company's  Act,  they  are  works  which  are  to  be  con- 
structed wholly  upon  ground  belonging  to  the  Edinburgh  and  Glasgow  Company,  and  bein^  works 
necessary  for  the  due,  safe,  and  efficient  working  of  their  line,  are  works  which  the  Edinburgh 
and  Glasgow  Company  is  entitled  to  execute.  5.  Because  the  respondent  has  no  right  or  title 
to  interfere  with  the  proposed  operations,  and  because  no  grounds  exist  entitling  the  respondent 
to  interfere  with  the  execution  of  the  works,  either  in  respect  of  the  terms  of  the  disposition 
granted  by  his  father  to  the  Edinburgh  and  Glasgow  Company  in  1841,  or  of  want  of  notice  or 
otherwise.    6.  Because  the  appellants  have  not  failed  in  the  observance  of  any  of  the  statutory 

Erovisions  in  reference  to  the  proposed  works  and  the  land  on  which  they  are  to  be  consttnctef^ 
ut,  on  the  contrary,  have  fulfilled  all  such  provisions. 

The  respondent  stated  the  following  reasons:  —  i.  The  Edinburgh  and  Glasgow  Railway 
Company  are  precluded  from  making  the  operations  complained  of  by  the  agreement  under 
which,  in  the  year  1841,  they  acquired  right,  for  the  purposes  of  their  railway,  to  the  bridge 
over  the  road  in  question.  2.  The  said  operations  were  never  carried  on,  or  intended  to  be 
carried  on,  by  or  for  behoof  of  the  Heleosburgh  Railway  Company.  That  company  had  no 
interest  in  the  works,  and  only  appeared  in  the  field  at  the  instigation  of,  and  for  the  purpose  of 
enabling  the  Edinburgh  and  Glasgow  Company  to  execute  the  same,  on  the  false  pretext  that 
they  were  the  works  of  the  Helensburgh  Company.  3.  The  appellants  are  possessed  of  no 
powers,  either  under  their  own  Acts  or  the  general  Acts  incorporated  therewith,  to  execute  the 
works  complained  of.  At  all  events  they  were  not,  in  the  circumstances,  entitled  to  execute  the 
said  works,  and  were  effectually  barred  from  carrying  out  or  being  in  any  way  accessory  thereta 
6^  The  apf)ellants  were  not  entitled  to  enter  upon  and  use  the  respondent's. private  road,  by 
carting  and  depositing  materials  thereon,  without  giving  the  requisite  notice  under  §  25  of  the 
Railways  Clauses  Act. 

The  Solicitor  General  (Palmer),  and  Sir  H.  Cairns  Q.  C,  for  the  appellants. — The  interlocutor 
of  the  Court  below  was  wrong.  When  the  respondent  conveyed  to  the  company  his  land  on 
which  the  bridge  or  viaduct  was  built,  all  the  interest  that  the  respondent  retained  in  such  land 
was  a  right  of  way  over  it.  Hutton  v.  L.  6^  .S".  W.  R.  Co.^  7  Hare,  259 ;  Lester  v.  Lobley,  7  A. 
&  E.  124.  He  had  no  right  to  prevent  the  company  from  using  the  land  in  any  way  they 
pleased,  which  did  not  obstruct  this  right  of  way.  What  is  now  proposed  to  be  done  is  done  under 
the  authority  of  the  Statute  which  authorizes  the  Helensburgh  Company  to  form  a  junction  with 
the  line  of  the  Edinburgh  and  Glasgow  Company,  and  to  do  the  works  that  were  necessary  for 
that  purpose.  The  extension  of  the  viaduct  does  not  materially  abridge  the  right  of  way. 
Though  no  express  powor  was  given  by  the  Helensburgh  Compan/s  Act  to  widen  the  viaduct  a 
general  power  to  make  and  construct  bridges  or  other  works  and  conveniences,  was  contained  in 
the  Railway  Clauses  Act.  The  company  has  not  declined  to  give  compensation  for  damage, 
if  any. 

RoU  Q.C.,  and  Mure^  for  the  respondent 


Lord  Chancf.llor  Westbury. — My  Lords,  the  present  appeal  is  brought  against  certain 
interlocutors  which  had  granted  a  perpetual  interdict  against  the  erection  of  a  particular  bridge 
over  a  road,  to  the  right  of  using  which  road  the  respondent  is  entitled. 

The  case  has  been  one  attended  with  considerable  argument,  but  it  appears  to  me,  with 
deference,  to  be  governed  by  a  very  short  and  simple  consideration.  It  is  necessary,  in  the  first 
place,  to  recollect  that  the  compulsory  powers  of  purchase  given  to  one  of  the  respondent 
companies,  called  the  Helensburgh  Railway  Compuiy,  expired  in  the  month  of  August  1857. 
Now  the  proposed  extension  of  the  bridge  is  to  be  made  and  constructed  upon  lands  belonging 
to  the  other  respondent  company,  the  Edinburgh  and  Glasgow  Railway  Company,  and  it  follows, 
therefwe,  that  whether  it  be  done  by  one  company  or  by  the  other  company,  nothing  can  be 
done  inconsistent  with  that  contract  with  the  respondent,  the  original  owner,  by  virtue  of  which 
con  ract  the  Edinburgh  and  Glasgow  Company  obtained  the  ownership  of  the  lands  upon  wfaich 


Cur.  adv.  vult. 
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the  additional  l»idge  is  now  proposed  to  be  constructed.  *^.ms,  immaterial,  therefore,  in  my 
fiew  of  the  case,  whether  the  one  company  is  proceeding  to  ccA^truct  the  bridge  or  the  other 
cDOiniiir,  whether  it  be  the  Edinburgh  and  Glasgow  Railway  Company,  or  whether  it  be  the 
Hdnsbiirgh  Railway  Company,  inasmuch  as  the  bridge  to  be  constructed  must  be  built  upon 
the  land  acquired  by  the  Edinburgh  and  Glasgow  Railway  Company, from  the  owner.  Tiiat 
bridge  cannot  be  built  either  by  the  one  company  or  by  the  other,  if  the  disgtmoes,  the  Edinburgh 
and  CUsgDw  Railway  Company,  are  forbidden  to  make  that  extension  of  th^  bridge  by  the  terms 
ot^  the  disposition  by  virtue  of  which  they  acquire  this  land  from  the  coinplaibint.  The  question, 
thcr^ire,  lo  be  determined  really  depends  upon  the  extent  and  effect  of  the  contract,  contained 
in  dut  disposition,  for  I  am  by  no  means  of  opinion,  and  I  trust  your  Lordship's.wjn'.concur  in 
(tut  rie*  of  the  case,  that,  under  the  25th  section  of  the  Helensburgh  Railway  CoVopany-'s  Act, 
any  disposition  can  be  made  by  the  Edinburgh  and  Glasgow  Railway  Company  of  an/ix^l'ion  of 
their  land,  except  such  a  disposition  as,  without  that  section,  the  Edinburgh  and  Cilasgow 
Railway  Company  wonld  be  enabled  to  make.  That  section  does  not  appear  to  me  to  codfer 
eitherupon  the  Helensburgh  Railway  Company  any  power  of  demanding,  or  upon  the  Edinbur^ 
ud  Glasgow  Railway  Company  any  power  of  {[ranting,  the  land,  beyond  that  power  which  tile  . 
EtUnbor^  and  Glasgow  Railway  Company  might  have  CMrcised  by  virtue  of  the  disposition 
ind^iendently  of  that  section. 

qoestjoa,  therefore,  is  reduced  entirely  to  the  effect  of  the  disposition  made  by  the 
conqdainant  to  the  Edinbu^h  and  Glasgow  Railway  Company.  That  disposition  is  dated  the  29th 
October  1841,  auid  the  contract  appears  to  be  of  this  nature :  The  complainer  sold  and  disposed 
of  cenainpieces  (rf  land  lying  on  either  side  of  the  road  leading  from  his  estate  to  a  place  called 
PosiL  Ihere  was  a  contract  between  him  and  the  Edinburgh  and  Glasgow  Railway  Company, 
that  the  railway  should  be  carried  over  that  road  by  a  bridge  of  certain  limited  and  restrained 
dintenuons,  and,  accordingly,  the  disposition  narrates,  that  the  plan,  together  with  the  elevation 
aod  secdoos,  and  the  drawings  of  the  intended  bridge,  had  been  exhibited  to  the  complainer,  and 
that  the  railway  was  to  be  carried  over  a  bridge  at  this  particular  spot,  in  conformity  with  the 
pUns  so  eidutnted.  That  i^pears  to  me  to  be  the  effect  of  the  ccmtract  as  expressed  in  the 
disposition. 

But  tbeie  is  another  part  of  the  contract  contained  in  that  disposition,  and  it  is  this,  that  the 
nad  should  be  of  a  certain  width,  save  in  a  particular  place,  in  which  it  passes  under  the  span  of 
Ac  bridge.  And  I  consider,  that  it  is  the  true  effect  of  the  disposition  and  contract  by  the 
Edinburgh  and  Glasgow  Railway  Company  to  make  the  bri(^  of  this  restricted  extent,  and  also 
to  maintain  the  road  as  part  of  the  om^eration  given  by  them  to  the  complainer,  and  in 
reqtect  of  which  the  fzomplainer  parted  with  his  land. 

Now,  what  the  company  propose  to  do  is,  to  make  another  bridge  by  the  side  of  and  in 
OOMiniiation  of  the  existing  bridge,  making  an  addition,  as  is  admitted  by  themselves,  of  about 
33  feet  to  the  width  of  the  bridge.  The  bridge,  at  present,  is  of  the  width  of  35  feet ;  accord- 
B^tf.tbe  proposed  addition  to  the  bridge  will  make  the  whole  width  of  the  bridge  58  feet,  and  the 
onsequence  is.  that  the  road  under  the  bridge  will,  to  the  extent  of  35  feet,  be  nnder  a  continuous 
arch,  amounting  to  a  small  tunnel,  and  extending  to  the  width  of  58  feet.  There  are,  therefore, 
two  things  to  be  done  by  the  proposed  works  ;  the  one,  a  departure  from  the  contract  with 
Rgard  to  the  extent  of  the  bridge,  and  the  other  a  violation  with  regard  to  the  width  of  the  road, 
lod  1  thiok,  that  both  the  one  and  the  other  are  inconsistent  with  the  terms  of  the  disposition  and 
of  the  engagement  therein  contained. 

As  I  have  already  taken  the  liberty  of  submitting  to  you,  I  regard  these  works  as  being  done, 
if  diey  can  be  done  at  all,  by  virtue  of  the  ownership  acquired  by  the  Edinburgh  and  Glasgow 
Itailway  Company  under  this  disposition.  And  then  the  simple  question  is,  whether  these  works 
■le  consistent  with  the  limited  nature  of  that  ownership  and  the  engagements  by  which  it  was 
Ixnided.  I  think  you  will  concur  with  the  majority  of  the  Judges  m  the  Court  below,  that  it 
u  inUspotable,  for  it  does  not  appear  to  be  seriously  contended  to  the  contrary,  that  the  dis- 
positka  of  the  29A  October  1841  was  intended  to  have,  and  in  law  has,  the  limited  effect  which  I 
have  ascribed  to  it,  on  the  proposed  works  of  the  Edinburgh  and  Glasgow  Railway  Company,  or 
of  eidier  company,  for  it  is  immaterial  whether  they  be  the  works  of  the  one  or  of  the  other ;  but 
>f  they  are  the  works  of  the  Edinburgh  and  Glasgow  Railway  Company,  these  works  must  be 
sich  as  are  ccmsistent  with  this  contract ;  and  if  they  are  the  works  of  the  Helensburgh  Railway 
Company,  the  works  must  equally  be  such  only  as  are  consistent  with  the  contract ;  for  the 

Hetasbiirgh  Railway  Company  can  be  regarded  as  nothing  in  the  world  more  than  a  scion  of  the 

^bur^  and  Glasgow  Railway  Company  in  respect  of  these  works.  The  question  then 
ksoItm  itself  merely  into  the  effect  of  the  contract  contained  in  this  disposition  ;  and  1  think 
it  ii  perfectly  clear,  that  the  works  are  inconsistent  with  the  true  intent  and  purport  of  that 
ffispositioB  ;  and  that,  therefore,  they  have  been  justly  and  properly  perpetually  restrained  by  the 
iKeidia  contuned  in  the  interlocutors  which  are  the  subject  of  this  appeal.  I  shall  therefore 
"^nii  to  yoar  Ltmlships,  that  these  interlocutors  ought  to  be  affirmed,  and  the  app»]  dismissed, 
■tt  costs. 
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Lord  Chelmsford. — M)^.L(mIs,  I  agree  vith  my  noble  and  learned  friend,  that  the  inte 

locutors  appealed  from  ought^t^  be  affirmed,  though  noi  exactly  for  the  reasons  which  were  give 
by  the  majority  of  the  Jiitfgcsrbr  the  First  Division. 

The  questions  upon  th^  apipeal  turn  principally  upon  the  effect  of  die  disposition  by  Cdkmi 
Campbell  in  favour  jo£  tl]?  Edinburgh  and  Glasgow  Railway  Company,  and  the  provisions  of  tl: 
Act  for  making  thf 'ifclcDsburgh  Railvay. 

By  the  di5position.df  the  29th  October  1841,  Colonel  Campbell,  forthe  sum  of  ^1450,  alienati 
and  dispon<!d  the**hole  of  the  /ocus  in  quo  to  the  company,  reserving  metals  and  minerals  i 
and  under  the'lands,  and  in  respect  of  his  dispooees  having  agreed  to  form  the  road  in  questic 
21  feet  vidk.alAhg  the  west  side  of  the  field  marked  25  on  the  plan  annexed,  and  to  erec 
with  9tbtf3y  \  bridge  at  the  road  leading  to  Fossil,  thereby  discharged  his  disponees  of  all  clai 
for  an.)i'<^er  accesses  or  communications  over,  under,  or  on  the  surface  of  the  said  railway  fi 
any^e  part  of  the  said  lands  to  any  other  part,  and  accepted  the  said  commtmications  io  lit 
•linAfull  satisfaction  of  every  claim,  which  he  might  be  entitled  to  make  for  crossing  bridges  < 
*. '  ^c£sses  under  Che  company's  Act  of  incorporation. 

•'.  '  Under  this  disposition  the  whole  right  to  the  soil  of  the  ground  over  which  the  road  was  fonne 
'with  the  exception  of  mines  and  minerals,  passed  to  the  company ;  and  Colonel  Campbell  bean 
entitled,  as  against  them,  to  the  exclusive  right  of  way  over  a  road  of  the  stipulated  dimensioo 
with  wlUch  the  company  could  not  at  any  future  time  interfere. 

These  were  the  respective  rights  and  interests  of  the  parties  when  the  Helensburgh  Railn 
Act  passed. 

The  two  companies  are  closely  connected  by  the  Act  of  incorporation  of  the  Helensbaif 
Company.  The  railway  was  to  be  formed  by  a  junction  with  the  Edinbui^h  and  Gla^ 
Railway.  The  Edinburgh  and  Glasgow  Company  are  always  to  hold  8000  sluu-es,  or  one-thii 
of  the  capital  of  the  Helensbui^h  Company  ;  they  are  to  work  the  whole  of  the  traffic  erf  the  lin 
and  to  appoint  ail  the  officers,  clerks,  and  servants  of  that  company. 

By  the  26th  section  of  this  Act,  powers  are  conferred  on  the  Helensburgh  Company,  tt 
attempt  to  exercise  which  has  given  rise  to  the  proceedings  which  are  tu  subject  or  th 
appeal. 

Before  considering  this  section,  it  is  necessa^  to  observe,  that  the  compulsory  purcbflsin 
powers  of  the  Helensburgh  Company  expired  on  the  15th  August  1857,  but  the  time  for  tli 
completion  of  the  works,  not  until  the  15th  August  i86a  These  circumstances  must  be  boi 
in  imnd  in  examining  the  provisions  of  the  25th  section. 

The  railway  was  to  commence  by  a  junction  with  the  Edinhui^  and  Glasgow  Railway.  Th 
junction  could  not  be  formed  without  at  least  entering  upon,  and,  perhaps,  also  without  its  beia 
necessary  to  purchase  and  to  take,  some  land  of  the  Edinburgh  and  Glasgow  Company. 
would,  of  course,  have  been  inconsistent,  after  giving  power  to  make  the  junction,  to  quali^ 
with  a  provision  for  the  previous  consent  of  the  company ;  the  section,  therefore,  provides,  tba 
except  for  the  purpose  (by  which  I  understand  the  mere  purpose)  of  making  and  maintaining  tli 
junction,  it  shall  not  be  lawful  for  the  Helensburgh  Company  to  take  any  hmds  of  the  Edinburg 
and  Glasgow  Company,  or  to  interfere  with  their  line  and  levels  without  their  consent,  whic 
they  are  required  to  give,  subject  to  the  decision  of  the  Board  of  Trade.  These  powers  to  enti 
upon  and  take  lands,  and  to  interfere  with  lines  and  levels,  must  of  course  be  subject  to  th 
limitation  clause  as  to  compulsory  powers.  If  the  Edinburgh  and  Glasgow  Company,  tberefon 
had  been  hostile  to  the  Helensburgh  Company,  they  might  effectually  have  withheld  thd 
consent,  and  prevented  their  lands  being  taken,  or  their  line  being  interfered  with,  after  the  I5t 
August  [857.  fiut  wen  before  that  time,  if  the  Helensburgh  Company  had  wanted  land 
of  the  Edinburgh  and  Glasgow  Company  for  any  other  purpose  than  that  of  forming  the  juoclia 
and  the  Edinburgh  and  Glasgow  Company  had  refused  to  part  with  their  lands,  because  A 
purpose  for  which  the^  were  required  would  have  abridged  Mr.  Campbell'srightctf  rMdsectne 
to  him  by  the  disposition,  it  can  hardly  be  supposed,  that  'the  Board  of  Trade,  whatevn  oinnio 
they  might  have  formed  as  to  the  nature  or  necessity  of  the  work^  would  have  anapeOed  di 
company  to  give  their  consent. 

The  part  of  the  25tb  section,  requiring  the  Helensburgh  Company  to  construct  and  maintat 
sidings,  and  other  works  and  conveniences  necessary  or  convenient,  in  connexion  with  the  station 
and  for  preventing  any  danger,  interruption,  or  inconvenience  to  the  traffic  of  the  Edinburgh  ani 
Glasgow  Company,  seems  to  have  been  introduced  for  the  benefit  of  the  latter  company.  Tbisi 
apparent  from  the  provision,  that  if  any  difference  should. arise  as  to  the  nature  or  necessity  c 
any  such  works,  it  shall  be  referred,  not,  as  in  the  former  case  of  the  Edinburgh  aiul  Gla^) 
Company  withholding  their  consent,  to  the  decision  of  the  Board  of  Trade,  but  either  to  tiw 
decision  or  to  arbitration  at  the  option  of  the  Edinburgh  and  Glasgow  Company. 

It  is  contended,  on  the  part  of  the  Edinburgh  and  Glasgow  C(»npany,  that  they  were  entitlei 
to  exercise  the  rights  of  the  Helensburgh  Company  under  this  section,  although,  for  tbeir  om 
benefit,  and  even  to  the  destruction  of  the  rights  of  road  belonging  to  Mr.  Campbell,  with  irhicfe 
it  is  admitted,  they  were  bound,  by      diqwsition  of  the  29tb  October  1841,  not  to  iaterfoe 
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I  say  the  destruction  of  the  road,  because  there  is  no  argument  that  can  be  used  to  justify  its 
dimhkiitioo,  which  vould  not  equally  apply  to  the  whole  road,  if  it  had  been  within  the  limits  of 
deviation.  That  the  work  to  be  done  was  for  the  sole  benefit  of  the  Edinburgh  and  Glasgow 
Company  seems  to  be  very  clearly  established. 

The  part  which  the  Helensburgh  Company  had  principally  to  perform  had  been  accomplished. 
The  jonction  had  been  made  at  a  point  seven  or  eight  yards  distant  from  the  bridge  in  question, 
and  the  line  had  been  regularly  opened  for  traffic.  As  the  compulsory  powers  of  purchase  had 
eqiired  at  this  time,  the  point  of  junction  must  be  considered  to  have  been  then  definitively  fixed. 
It  vas  i^ien,  however,  to  the  Edinburgh  and  Glasgow  Company,  until  the  time  for  the  completion 
of  the  works  had  expired,  to  require  the  Helensburgh  Company  to  construct  such  sidings  and 
odier  wioricB  as  mig^t  be  necessary  or  convenient  in  connexion  with  the  junction.  As  these  were 
to  be  made  at  the  sole  cost  and  chafes  of  the  Helensbur|rh  Company,  it  was  not  probable,  that 
aoytfamg  of  this  kind  would  be  done  without  the  requisition  of  the  Edinburgh  and  Glasgow 
GMnpuy.  Accordingly,  the  Helensburgh  Company  appear  to  have  entertained  no  idea  of 
n^ung  any  sidings  until  tbey  were  re<|utred  to  do  so  by  the  Edinburgh  and  Glasgow  Company. 

There  is  no  doubt,  that  the  siding  originally  proposed,  and  probably  that  upon  which  the  two 
companies  oltimately  agreed,  as  to  the  expense  and  mode  of  performance  of  the  works,  was  dif- 
ferent from  that  which  was  begun  to  be  executed,  and  which  led  to  Mr.  Campbell's  interference 
for  the  protection  of  his  road.  It  is  unnecessary  to  consider  the  negotiations  between  the  com- 
panies, which  resulted  in  an  agreement,  that  the  Edinburgh  and  Glasgow  Company  should  accept 
jf25o  from  the  Helensburgh  Company,  and  should  construct  the  necessary  siding  at  their  own 
expoise. 

Wboi  the  objection  of  Mr.  Campbell  to  the  prosecution  of  the  work  was  urged  upon  the 
Edinburgh  and  Glasgow  Rulway  Company,  their  agents  answered,  that  the  works  had  been 
coDtiacted  for  in  the  name  of  the  Edinbun^h  and  Glasgow  Company,  but  that  that  was  mere 
nutter  of  arrangement    That  the  powers  or  the  Helensburgh  Company  were  undoubted,  and 
the  expiry  of  their  compulsory  powers  did  not  [»event  the  voluntary  cessi<m  of  the  land  to  them. 
Wlm  the  threat  of  an  application  for  suspension  and  interdict  was  made,  the  Edinbur^  and 
Gia^ow  Company  suggested,  that  the  Helensburgh  Company  should  take  back  their  money, 
and  do  the  work  themselves.    The  Helensburgh  Company  agreed  to  proceed  with  the  works, 
and  to  defend  any  suit  that  might  be  brought  by  Mr.  Campbell,  upon  the  express  understanding, 
that  tbey  should  be  reheved  of  the  whole  cost  of  the  works,  and  of  the  whole  liabilities  and  costs 
connected  with  the  threatened  actions  at  law.   And  the  Edinburgh  and  Glasgow  Company 
agreed  to  ^ve  them  this  ample  indemnity.  There  can  be  no  doubt,  therefore,  that  the  proposed 
*ort  was  to  be  executed  at  the  instigation,  for  the  benefit,  and  at  the  sole  expense  and  hazard  of 
the  Edinburgh  and  Glasgow  Company.  The  question  is,  can  the  Edinburgh  and  Glasgow  Com- 
pany, for  their  own  purposes,  avail  themselves  of  the  powers  of  the  Helensburgh  Company,  and, 
by  the  exercise  of  them,  injuriously  interfere  with  a  right  which  they  had  created,  and  which  they 
dtemselTes  could  not  lawfully  impair?    It  has  been  contended,  that  even  if  they  could  do  so, 
they  ought  to  have  proceeded  in  the  usual  way  to  obtain  possession  of  Mr.  Campbell's  road,  or 
the  part  which  they  required,  by  giving  the  requisite  notices  under  the  Lands  Clauses  Act.  As 
to  die  latter  question,  1  have  no  difficulty  in  saying,  that  if  the  Edinbu^h  and  Glasgow  Company 
vese  not  prevented  by  tbetr  contract  with  Colonel  Campbell  &om  making  the  siding,  or  permit- 
di^  it  to  be  made,  they  might  effectually  have  brought  the  powo?  of  the  Helrasburgh  Company 
into  acti<Hi  without  the  necessity  of  any  previous  notice  of  their  intention  to  interfere  with  the 
road.    There  would  have  been  nothing  to  prevent  the  two  companies  co-operating  in  the  work 
by  nmtaal  consent.    No  previous  notice  to  Mr.  Campbell  would  in  my  judgment  have  been 
necessary,  because,  although  his  right  of  road  might  be  a  tenement  or  a  heritage,  it  does  not 
seem  to  be  such  an  interest  as  could  have  been  meant  by  those  words,  in  the  interpretation  of 
dke  word  "  lands "  in  the  Lands  Clauses  Act.    All  the  clauses  of  that  Act  with  respect  to  the 
porchase  of  lands,  apply  to  subjects  which  can  be  transferred  to  and  used  by  the  promoters  of  an 
Hndertakii^,  and  are  wholly  inamlicable  to  a  right  of  way,  which  is  not  to  be  conveyed,  but  to 
he  extinguished.    The  mode  of  dealing  with  the  rights  of  parties  in  private  roads  is  prescribed 
by  the  Railway  Clauses  Act,  which  provides,  not  for  their  acquisition,  but  for  the  substitution  of 
another  roul,  where  they  were  interfered  with,  pending  the  operations,  and  for  the  restoration 
«f  the  old  road  when  the  works  are  completed.   And  in  that  Act  no  provision  is  made  for  any 
wxkx  to  be  given  to  the  owner  of  the  private  road  before  interference  with  it.   The  necessity  of 
a  previous  notice  seems  to  be  assumed  by  the  Lord  President  as  a  means  of  involving  the  inter- 
poMtioii  of  the  poard  of  Trade  for  protection  of  Mr.  Campbell's  rights.    But  the  time  for  com- 
peffiag  the  consent  of  the  Edinburgh  and  Glasgow  Company  has  passed.    If  they  had  refiised 
their  consent,  an  Bppotl  to  the  Board  (tf  Trade  would  have  been  incompetent,  as  there  would 
have  been  no  jurisdiction  to  entertain  it;  and  this  circumstance  brings  the  case  to  the  only  point 
baween  the  parties.    It  is  admitted,  that  the  Edinburgh  and  Glasgow  Company  could  not  nave 
dtngated  from  their  contract  in  respect  of  the  road  by  the  exercise  of  any  powers  of  their  own, 
ad  ni^ifat,     widiholding  their  ccmsent  to  the  Helensburgh  Company's  obtaining  any  portion  of 
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their  land,  have  prevented  all  interference  with  it.  Their  consent  alone  enabled  the  work  to  be 
done  ;  and  therefore,  without  entering  into  the  question,  whether  it  was  performed  by  the  Edin- 
burgh and  Glasgow  Company  for  themselves,  or  as  agents  for  the  Helensburgh  Company,  or 
whether  the  siding  was  made  in  good  faith,  or  under  the  pretence  of  being  for  the  Heleosburgb 
Company,  though  intended  solely  to  serve  the  interests  of  the  Edinburgh  and  Glasgow  Company 
— on  the  short  ground,  that  the  Edinburgh  and  Glasgow  Company  were  bound  by  their  contract 
not  to  injure  or  disturb  the  road  in  question,  that  the  protection  of  it  in  its  integrity  was  entirely 
within  their  power,  and  that  the  interference  with  it  was  with  their  sanction  and  co-operation,  I 
am  dearly  of  opinion,  that  the  companies  ought  to  be  restrained  from  proceedii^  with  dieir 
intended  works,  and  that  the  interlocutors  containing  the  interdict  granted  for  this  purpose  should 
be  affirmed. 

Interlocutors  affirmedy  and  appeal  dismissed  with  costs. 

For  Appellants,  Loch  and  Maclaurin,  Solicitors,  We^min^er. — For  RespotuUiUy  MaUland  and 
Graham,  Solicitors,  Westminster. 


JULY  28,  1863. 

Greenock  Police  Trustees,  Appellants,  v.  Shaws  Water  Joint  Stock 
Company,  Respondents. 

Assessment— Annual  Value— Water  Rents— Occupiers— Valuation  Act,  17  and  i8  Vict.  c.  91— 
A  Water  Company  were  assessed  according  to  the  annual  value  of  tkeir  lands.  In  this  value 
ivere  included  annual  sutns  Paid for  the  use  of  the  water  under  feu  contracts  by  mill  owners  v.'ke 
feued  lands  from  the  Water  Company  along  the  line  of  the  aqueduct.  The  occupants  of  these 
mills  were,  under  the  Police  Act,  assessable,  at  their  option,  by  a  rate  on  the  yearly  value  of 
their  mills,  or  at  a  rate  on  their  horse  power.  In  an  action  by  the  Water  Cempany  against 
the  Police  Trustees,  concluding  for  declarator,  that  the  defenders  were  not  entitled  to  assess  them 
in  respt-ct  of  these  annual  sums  paid  by  the  mill  owners. 

Held  (reversing  judgment),  That  the  sums  paid  by  the  mill  owners  formed  part  of  the  annud 
value  of  the  subjects  occupied  by  the  water  company^  whether  the  solum  of  the  aqueduct  when 
it  passed  the  mills  was  or  was  not  feued  to  the  milt  owners  6y  the  terms  ^  their  feu  contract. 

Observed,  That  in  any  view,  the  assessment  could  not  be  challenged,  because  it  was  based  oh  the 
annual  value  stated  tn  the  valuation  roll,  against  which  the  Water  Company  had  not  ^pealed 
in  the  mode  provided  by  the  Valuation  Act> 

This  action  was  brought  by  the  Shaws'Water  Company  against  the  de^ders,  to  have  it  found 
and  declared* "  That  in  levying  assessments  under  the  Statute  3  Victori^  chap.  27,  intituled,  *  Aa 
Act  for  the  further  improvement  of  the  town  of  Greenock,  for  better  lighting  and  supplying  the 
same  with  water,  for  regulating  the  police  thereof,  and  for  other  purposes  connected  therewith,' 
the  defenders,  as  trustees  acting  under  the  said  Statute,  are  not  entitled  to  impose  on,  or  levy 
from,  the  pursuers,  assessments  m  respect  of  any  annual  duties  payable  to  the  pursuers  under  feu 
contract  with  the  proprietors  of  any  mills  or  other  buildings  erected  upon  any  of  the  falls  or  mill 
sites  held  of  the  pursuers  upon  or  along  the  Shaws  Water  aqueduct,  or  in  respect  of  any  right  or 
interest  the  pursuers  may  have  in  such  falls  or  mill  sites,  or  in  the  falls  or  other  buildings  erected 
thereon :  And  the  said  defenders  ought  and  should,  by  decree  foresaid,  be  interdicted,  pro- 
hibited, and  discharged  from  imposing  or  levying  any  such  assessment  or  troubling  or  moteKUig 
the  pursuers  for  payment  thereof  in  time  coming,"  etc 

The  pursuers  were  incorporated  in  1825,  by  the  Act  6  Gea  iv.  c.  120,  for  the  puipose  of 
collecting  the  Shaws  Water  and  applying  it  to  the  twofold  purpose  of  supplying  water  to  the 
town  of  Greenock,  and  water  power  for  the  use  of  mills  and  manufactories  on  the  line  of  tbeir 
aqueduct.  The  Statute  empowered  them  to  construct  reservoirs,  aqueducts,  and  other  works 
necessary  for  the  purposes  of  the  company,  and  also  to  acquire  ground  along  the  line  of  their 
waterfiiUs  for  the  erection  of  mills  and  manufactories.  These  powers  had  been  acted  on,  and 
the  company  had  been  in  use  to  feu  out  waterfalls  and  mill  sites,  in  respect  of  which  the  fenan 
were  taken  bound  to  pay  certain  annual  duties  for  the  grouid  and  and  water  passing  ovtr 
the  same. 


1  See  previous  reports  34  D.  1306 :  34  Sc.  Jur.  636.  S.  C.  4  Macq.  Ap.  593:  i  Macph. 
H.L.  59 :  35  Sc.  Jur.  639. 
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By  the  3  Vict.  cap.  27  (1840),  intituled,  "  An  Act  for  the  further  improvement  of  the  town  of 
Greenock,  for  better  lighting  and  supplying  it  with  water,  and  for  regulating  the  police  thereof, 
and  for  oUier  purposes  connected  therewith,' '  provision  was  made  for  the  election  of  trustees  for 
tbe  pvposes  of  the  Act,  who  were  authorized  to  assess  and  levy  the  money  authorized  by  the 
Act  to  be  raised,  and  to  fix  the  yearly  rate  of  assessment  to  be  levied. 

Section  51  is  in  these  terms  : — "  Provided  always,  and  be  it  enacted,  that  the  assessment  to 
be  levied  under  this  Act  upqn  any  mill,  manufactory,  warehouse,  workshop,  or  other  building 
(eicept  dwelling  houses)  erected  or  hereafter  to  be  erected  upon  any  of  the  falls  or  mill  sites  m 
the  Shaws  Water  Joint  Stock  Company,  shall  not  in  any  case  exceed  the  rate  of  four  shiUings 
for  each  and  every  horse  power  of  such  falls  or  mill  sites  respectively,  such  horse  power  to  be 
redeemed  and  computed  according  to  the  regulations  of  the  said  Shaws  Water  Joint  Stock 
Company :  Provided  further,  that  where  any  such  mill,  manufactory,  warehouse,  or  other  building 
(except  as  aforesaid)  shall  be  situate  in  any  street  or  intended  street  in  which  a  continuous  line 
of  lamps  mending  from  the  centre  of  the  said  town  does  not  reach  to  within  one  hundred  yards 
of  such  mill,  manufoctory,  warehouse,  or  other  building,  the  occupiers  of  the  same  respectively 
ihall  be  entitled  to  an  abatement  of  sixpence  per  hoi^e  power  aye  and  until  such  line  of  lamps 
shall  atead  to  and  be  placed  within  one  hundred  yards  of  such  mill,  manufactory,  warehouse,  or 
other  building  as  aforesaid,  but  not  longer ;  and  provided  also,  that  it  shall  be  optional  to  the 
proprietors,  tenants,  or  other  occupiers  or  possessors  of  such  mills,  manufactories,  warehouses, 
v<rk  shops,  or  other  buildings  (excepting  dwelling  houses  as  aforesaid)  already  erected,  or  here- 
after to  be  erected,  upon  all  or  any  of  the  said  falls  or  mill  sites  of  the  said  Shaws  Water  Jomt 
Siod:  Company,  either  to  demand,  that  the  assessment  so  to  be  laid  on  such  property  shall  be  at 
the  said  rate  of  four  shillings  for  each  and  every  horse  power  as  aforesaid,  or  at  the  rate  which 
in  \-irtDe  of  thb  Act  may  be  levied  upon  other  heritable  property  situated  within  the  extended 
boundary  of  the  said  town,  and  beyond  the  limits  over  which  the  said  recited  Acts  extended." 

This  clause  was,  as  stated  by  the  pursuers,  the  result  of  a  negotiation  between  'them  and  the 
Maeistrates  of  the  town,  for  the  purpose  of  regulating  the  assessments  to  be  laid  on  the  occupants 
of  their  mill  sites  and  foils.  The  defenders  averred  that  the  arrangement  had  been  made  entirely 
betveen  them  and  the  mill  owners,  for  the  benefit  of  the  latter,  and  that  the  Shaws  Water 
Conpany  had  nothing  to  do  with  it,  and  were  not  entitled  to  any  benefit  under  the  clause. 

Snce  the  passing  cS  the  Act  in  1840,  the  rate  of  assessment  authorized  imder  §  51  had 
been  F^ularfy  levied  on  the  possessors  or  occupiers  of  the  miUs  and  mann&ictories  on  the 
coiD|n&y*s  sites.  It  was  not  until  1856  that  the  trustees,  in  consequence,  as  they  said,  of  an 
omission  or  misapprehension  on  the  part  of  their  collector,  levied  the  assessment  on  the  company 
ia  respect  of  the  water  duties  payable  to  them  under  their  feu  contracts  with  the  mill  owners. 
Since  the  date  of  the  Lands  Valuation  Act  in  1855,  they  periodically  assessed  the  company  on 
die  gross  annual  value  of  their  works,  including  these  water  duties,  but  excluding  feu  duties. 

The  Court  of  Session  held,  that  the  mill  owners  who  paid  the  duties  under  these  feu  contracts, 
aod  not  the  Shaws  Company  who  received  them,  were  to  be  r^arded  as  the  occupiers,  and  that 
the  assessment  was  leviable  from  the  mill  owners  alone. 

The  defenders,  the  Greenock  Police  Trustees,  appealed  for  the  following  reasons : — i.  The 
*uer  works  are  property  of  such  a  kind  as  renders  the  occupiers  liable  to  assessment  tmder  the 
Gieenock  Police  Act  2.  The  subjects  yielding  the  revenue  upon  which  the  disputed  assessment 
is  to  be  imposed  are  a  part  of  the  water  works,  and  are  in  the  occupation  or  possession  of  the 
respoidents.  3.  As  the  respondoits  are  the  occupiers  or  possessors  of  the  waterworks,  and  the 
waterfalls  and  the  leads  by  which  the  use  of  the  water  power  granted  to  the  owners  of  mills  is 
obtained  are  part  of  these  works,  the  respondents  are  liable  to  be  assessed  by  the  appdlants 
iipon  the  revenue  thence  derived. 

Tbe  Kspondents  stated  in  their  printed  case  the  following  reasons  : — I.  Because  the  respontj- 
tus  are  oot  tenants,  occupiers,  or  possessors  of  the  proptfty  specified  in  the  conclusions  of  the 
soQUDons,  in  respect  of  which  it  is  attempted  to  assess  them.  s.  Because,  according  to  the 
utmd  coDstruaiox)  of  the  Greenock  Police  Act,  the  rate  of  4^.  p^  horse  power,  authorind  to  be 
levied  upon  mills,  manufactories,  etc.,  erected  upon  the  falls  or  mill  sites  idong  the  said  aqueduct, 
b  all  that  can  legally  be  levied  for  municipal  purposes  in  respect  of  such  mills,  manufactories, 
faQs,  w  mill  sites  within  the  bounds  of  tbe  burgh,  and  because  such  rate  is  not  leviable  from  the 
>n>dlant5. 

^/Q.C,and  Anderson  Q.C.,  for  the  appellants. — The  judgment  of  the  First  Division  was 
*nic^  The  water  power  rate  was  part  of  the  assessable  value  of  the  subjects  in  the  possession 
of  Ibe  Shaws  Company,  being  part  of  the  works  forming  the  aqueduct.  The  sole  object  of  feuing 
SToond  was,  to  create  customer  for  the  water  power,  and  the  feu  contract  is  merely  the 
■arainery  by  which  the  water  power  is  supplied.  All  the  water  works  were  one  subject,  and  the 
possession  was  never  taken  out  of  the  rompany.  The  waterfall  was  not  conveyed  to  the  feoars, 
t^w«h  the  ground  beneath  may  have  been  sa  The  water  rate  has  nothing  to  do  with  the  feu 
^«ies,and  is  separable  from  these,  and  cannot  be  meiged  in  the  feudal  relation.  It  is  said,  that 
^  isaeas  the  company  for  dieir  water  rates  would  be  to  make  a  double  assessment,  seeing  that 
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the  feuars  are  also  assessed  for  them.  They  are,  however,  CTtirely  diffisrent  things  in  the  hands 
of  the  two  parties  respectively.  The  water  rates  increase  the  value  of  the  aqueduct  to  the 
compaDy,  anid  the  use  of  the  water  increases  the  value  of  the  feu  to  the  feuars,  but  it  is  not  the 
same  thing  which  is  assessed  in  both  cases.  Moreover,  even  if  the  valuation  was  wnmg,  the 
present  action  was  not  the  way  to  set  it  right.  The  Valuation  Act  provided  a  mode  of  appealing 
against  a  wrong  assessment,  and  that  was  the  only  mode  of  redress.  Until  the  assessment  is 
set  right,  the  valuation  must  stand  as  it  now  is,  and,  therefor^  the  action  ought  to  have  been 
dismissed,  for  the  Court  of  Session  had  no  jurisdiction. 
The  Selidtor  Gemral  (Palmer),  Mure,  and  y.  Sromny  for  the  respondents. 


Lord  Chancellor  Westbury. — My  Lords,  the  respondoits  are  a  company  incorpomted 
for  the  purpose  of  supplying  water  to  the  town  of  GreenocV  U  nder  the  powers  granted  by  their 
Acts  of  Parliament,  they  have  constructed  large  works,  including  reservoirs  and  aqueducts  or 
water  courses  within  the  borough  of  Greenock,  by  means  of  which  they  Collect  and  conduct  the 
water  for  the  use  of  the  town  and  the  ships  in  the  harbour.  As  the  reservoirs  are  at  a  ccmsider- 
able  elevation  above  the  level  of  the  town,  the  fall  in  the  stream  of  water  as  it  flows  down  the 
aqueduct  or  water  course  is  considerable,  affording  a  constant  supply  of  water  power.  And 
accordingly  the  company  is  empowered  to  feu  sites  for  mills  upon  the  tine  of  their  water  course 
and  also  to  contract  to  supply  water  power  to  the  mills  at  such  annual  rate  as  might  be  agreed 
on.  Accordingly,  under  feu  contracts  entered  into  by  the  company,  miUs  have  been  erected 
along  the  line  of  and  adjoining  their  water  course,  and  the  company  has  engaged  to  supply  water 
for  the  purpose  of  driving  the  machinery  in  those  mills  at  various  annual  sums,  which  are 
reserved  and  made  payable  by  the  feu  contracts.  In  these  contracts  provision  is  made  to  the 
end  that  the  water  supplied  as  a  driving  power  may  not  be  diminished  or  deteriorated  in  its 
passage  through  the  mill,  but  may  be  returned  again  to  the  water  courses,  so  that  it  may  flow 
on  to  the  town  of  Greenock.  The  sums  thus  paid  to  the  company  for  water  power,  constitutes 
a  considerable  portion  of  its  revenue,  and  in  respect  of  their  annual  income  derived  from  this 
source,  the  company  are  assessed  by  the  appellants,  who  are  trustees  under  a  local  Act,  the  3d 
Vict.  &  37,  at  the  annual  sum  of  ^976. 

By  the  51st  section  of  that  local  Act,  it  is  provided,  that  the  assessment  to  be  levied  under  the 
Act,  upon  any  mills  erected  or  hereafter  to  be  erected  upon  any  of  the  falls  or  mill  sites  of  the 
Shaws  Water  Joint  Stock  Company,  shall  not  exceed  the  rate  of  4^.  for  each  and  every  horse 
power  of  such  falls  or  mill  sites  respectively,  such  horse  power  to  be  reckoned  and  computed 
according  to  the  regulations  of  the  said  Shaws  Water  Joint  Stock  Company,  with  further 
fttovlsions  which  it  is  not  necessary  to  state  at  length. 

It  is  this  section  which  has  given  rise  to  the  present  controversy.  It  is  contended  by  the 
respondents,  that  the  mills  are  rated  in  respect  of  the  water  power  supplied  to  them,  and  that  to 
rate  the  respondents  in  respect  of  the  water  so  supplied  would  be  to  rate  the  same  property  a 
second  time.  But  in  my  opinion  this  is  erroneous.  The  mill  is  rated  in  respect  of  its  own 
independent  value,  which  is  no  doubt  increased  by  the  water  power,  and  the  respondents  are 
properly  rated  in  respect  of  the  water  works,  of  which  they  are  the  possessors  and  occupiers,  and 
by  means  of  which  they  receive  and  enjoy,  as  part  of  their  revenue,  the  income  which  has  been 
assessed  at  the  sum  of  £<)7t  per  annum.  This  sum  is  not  income  arising  from  anything  which 
is  in  the  exclusive  occupation  of  the  millers,  but  is  income  derived  and  enjoyed  fnrai  and  in 
respect  of  the  works  within  the  burgh  of  Greenock  which  are  in  the  occupation  of  the  company. 
The  water  way  will  give  an  additional  value  to  two  properties  which  are  the  subjects  of  distinct 
occupation.  The  water,  in  passing  through  the  mill,  augments  the  value  of  the  mill,  and  tbe 
money  received  fat  the  service  done  by  the  water  is  incident  to  the  possession  of  the  water  works 
from  which  the  water  is  supplied.  The  provisions  with  respect  to  the  water  in  the  feu  contracts 
shew,  thiit  the  stream  of  water  in  its  transit  through  the  mill  is  still  tbe  property  of  the  company, 
and  that  it  is  not  in  the  possession  of  the  miller,  who  has  only  a  (Qualified  use  of  it. 

Upon  the  general  question,  therefore,  I  am  of  opinion,  that  the  view  taken  by  the  Lord  Ordinary 
is  correct,  and  that  the  interlocutor  appealed  from  is  erroneous,  and  ought  to  be  reversed. 

There  is  a  minor  ground,  on  which  it  is  clear,  that  the  interlocutor  of  the  Court  of  Session  is 
wrong.  Under  the  Scotch  Valuation  Act,  the  respondents  have  had  the  entirety  of  their  works 
valued  by  the  Government  assessor,  who  has  fixed  the  sum  of  4976,  (at  which.the  respondents 
are  rated  by  the  appellants,)  as  the  annual  value  of  such  part  of  the  respondents'  wcH-ks  as  are 
situate  within  the  borough  of  Greenock,  being  the  premises  to  which  this  appeal  relates.  And 
by  the  33d  section  of  the  same  Act  it  is  in  effect  enacted,  that  the  valuation  appearing  on  the 
valuation  roll  shall  be  always  deemed  and  taken  to  be  the  just  amount  of  real  rent  tor  the  purposes 
of  every  county,  municipal,  parochial,  or  other  public  assessment,  rate,  or  tax  under  any  Act  (rf 
Parliament ;  and,  that  the  same  shall  be  assessed  and  levied  according  to  the  same  yearly  rent 
or  value  accordingly.  Therefore  it  is  plain,  that  so  long  as  the  valuation  remains,  the  appellants 
are  not  only  justified,  but  bound  to  assess  the  mpondats  at  this  sum  of  £976,  being  the  annual 
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nlM  fixed  hf  the  assessor  on  their  property  in  the  burgh  of  Greenock.  As  this  valuation  still 
cwnBiei,  the  interlocutor  of  the  Court  of  Session  is  plainly  wrong,  being  at  variance  with  the 
Aa  cf  Fariiainent  It  is  said  that  this  valuation  may  be  corrected  in  a  future  year,  vhich  is  true, 
if  it  be  vroog;  but,  for  the  reasons  already  given,  I  am  of  opinion,  and  submit  to  your  Lordships, 
thu  the  assessnient  is  correct,  and  that  the  interlocutor  of  the  Inner  House  ought  to  be  reversed, 
ud  the  interlocutor  of  the  Lord  Ordinary  restored  and  affirmed,  and  the  prayer  of  the  reclaiming 
note  refused,  with  expenses. 

Lord  Cranworth. — My  Lords,  concurring  as  I  do  entirely  with  my  noble  and  learned  friend 
00  die  woolsack,  perhaps  I  should  be  adet^uately  discharging  my  duty  by  merely  expressing  that 
assent ;  bat  inasmuch  as  1  differ  from  the  mterlocutor  of  the  learned  Judges  below,  I  will  briefly 
state  tbe  mode  in  which  the  case  has  struck  me.  The  whole  case  turns  upon  the  question  as  to 
ilie  rating  of  the  mills.  I  will  not  again  refer  to  tbe  51st  section  of  the  Act,  which  has  been 
lead  by  my  noble  and  learned  frirad.  I  merely  remark,  that,  pursuant  to  the  provisions  of  that 
clause,  the  mills  have  been  regularly  assessed  according  to  the  amount  of  horse  power  which 
diey  respectively  enjoy  ;  and  it  was  argued,  that  to  make  the  respondents  pay  any  rate  for  the 
nter  whkh  they  supply  to  the  milto  would  be  to  make  a  second  assessment  on  property  already 
nied. 

But  this  is  not  so.  If  the  owner  of  a  house  in  a  town,  rated  at  £$0  a  year,  were  to  discover  a 
spfing  water  in  his  house,  by  means  of  pipes  connected  with  which  he  should  be  able  to  supply 
pore  water  to  ten  adjoining  houses  at  a  rate  of  jfs  per  house,  his  house  would  properly  be  rated 
tlKDceforth  at  ;£ioo  instead  of  ^^50,  and  every  one  of  tbe  ten  houses  would  also  be  properly 
rated  at  the  additional  value  which  was  conferred  on  them  by  a  stream  of  pure  water.  The 
rateable  i^tK  of  the  house  supplying,  as  well  as  of  all  the  houses  supplied,  would  be  increased 
in  ralue,  and  so  become  liable  to  an  increased  assessment. 

Rat  it  was  further  argued,  that  the  respondents  could  not  be  rated  as  being  in  the  occupation 
of  tbe  water  supplied  to  the  mills.  The  mill  sites,  it  was  truly  said,  have  been  feued  out  to  the 
Btllers,  and  are  therefore  no  longer  occupied  by  the  water  company ;  and  these  sites  in  most,  if 
Bot  in  all  cases,  comprise  the  solum  of  the  aqueduct  ovtx  which  the  water,  passes,  and  so  aze  in 
die  occupanon  not  of  the  company,  but  of  the  millers. 

Some  question  was  raised  as  to  how  f^x  the  feu  contracts  with  the  millers  did  pass  the  solum 
of  what  was  feued,  so  as  to  carry  with  it  a  ri^t  to  the  water,  but  I  do  not  think  it  necessary  to 
SD  into  this  inquiry.  By  the  48th  section  (tf  the  Water  Company's  Act  they  are  authorized  to  feu 
«t  mifl  sites,  and,  by  the  next  section,  to  contract  for  the  supply  of  water  to  the  feuars  of  such 
■ill  ntes.  The  Legislature  plainly  considered  the  company  as  continuing  in  the  enjoyment  of 
Ae  nmnii^  water,  however  they  might  have  dealt  with  the  soil  over  which  it  passed.  Indeed, 
no  DO  other  hypothesis  could  they  continue  to  carry  into  effect  the  purposes  of  tbe  Act,  which 
«as  to  secure  a  constant  supply  ct  water  to  the  town  and  harbour  of  Greenock.  What  is  rated, 
ud  |Hoperly  rated,  is  the  entire  water  woiks.  Of  those  works,  treated  as  a  whole,  the  respond- 
ents are  ia  possession  ;  they  derive  their  revenue  from  the  works  as  one  entire  undivided 
property,  extending  through  several  parishes ;  and  the  only  difBculty  in  such  cases  is  to  say  bow 
mudt  beneficial  occupation  there  is  in  each  parish  through  which  the  entire  property  extends. 
Bat  here  tbe  Legislature  has  interfered. 

By  the  So)tch  Valuation  Act  of  1854  (17  and  18  Vict.  c.  91),  the  Commissioners  of  Supply  in 
ererycounty  and  the  Magistrates  of  every  borough  areauthorized  and  required  to  make  annually 
a  Tafaiation  of  all  land  and  heritages  in  e wy  pansh  in  the  county,  and  in  every  borough  respect- 
vi&j ;  and  the  Legislature,  seeing  that  in  the  case  of  railways,  canals,  waterworks,  and  other 
lib  undertakings,  traversing  many  parishes,  there  mi^t  often  be  great  difficulty  in  fixing  fairly 
Ac  Tahie  (tf  sndL  undertaking,  and  the  part  fairly  attributable  to  each  parish,  has  provided,  that 
in  sodi  cases  tbe  Treasury  shall  appoint  a  special  susessor ;  and  directions  are  given  by  the  Act 
u  to  tbe  mode  in  which  the  assessment  shall  oe  made  and  ai^ortioned  among  the  several  parislus 
in  wbich  the  works  of  tbe  railway,  canal,  or  other  company,  are  situate.  The  valuation  so  made 
is  liable  to  be  questioned  in  the  mode  pointed  out  by  the  Act ;  but  unless  so  questioned  is  to  be 
faal  for  the  year  for  which  it  is  made.  With  respect  to  railway  and  canal  companies,  no 
option,  as  I  understand  the  Act,  is  given  ;  they  are  obliged  to  have  tbe  valuation  of  their  under- 
takings made  by  the  Government  assessor.  But  with  respect  to  water  works  companies  the 
case  is  differenL  They  are  at  liberty  to  insist  on  having  their  works  valued  by  the  Government 
Wessor  as  one  entire  heritage,  and  the  value  apfwrtioned  among  the  several  parishes  in  which 
Acf  are  situate ;  or  they  may  leave  every  parish  in  which  any  part  their  works  is  situate,  to 
*atie  that  part  singly  according  to  its  value. 

Tbe  respootlents  have,  since  the  passing  of  the  Act  of  1854,  had  their  entire  works  valued  by 
tke  Government  assessor,  [urobably  because  they  thought  that  the  most  beneficial  course  to  be 
pnned  by  them ;  and  it  is  by  his  decisitm  that  the  sum  of  ^976  has  been  fixed  as  the  value  of 
» tmcfa  of  the  voriu  as  is  situate  in  the  town  of  Greenock.  By  §  33  of  that  Act  it  is  enacted, 
"An  where,  in  any  county,  burgh,  or  town,  any  county,  municipal,  parochial,  or  other  public 
Mrwrncu^  or  any  assessment,  rate,  or  tai^  tmder  any  Act  of  Failiamen^  is  authorized  to  be 
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imposed  and  made  upon  or  according;  to  the  real  rent  of  the  lands  and  heritages,  the  yearly 
rent  or  value  of  such  lands  and  heritages,  as  appearing  from  the  valuation  roll  in  force  for  the 
time  under  this  Act  in  such  county,  burgh,  or  town,  shall,  from  and  after  the  establishment  of 
such  valuation  therein,  be  always  deemed  and  taken  to  be  the  just  amount  of  real  rent  for  the 
purposes  of  such  county,  municipal,  parochial,  or  other  assessment,  rate,  or  tax,  and  the  same 
shall  be  assessed  and  levied  according  to  such  yearly  rent  or  value  accordingly,  any  law  or  usage 
to  the  contrary  notwithstanding." 

It  is  clear,  therefore,  that  under  the  express  provisions  of  that  Act,  the  appellants  were  bound 
to  assess  the  respondents  at  the  sum  found  by  the  assessor,  to  be  the  value  of  their  works 
properly  assessable  on  the  burgh  of  Greenock ;  and  even  if,  in  ascertaining  that  value,  the 
assessor  had  made  any  mistake,  it  could  not  now  be  corrected.  I  have,  however,  already  stated, 
that,  in  my  opinion,  there  was  no  mistake ;  and  therefore  think,  that  the  Lord  Ordinary  was  right 
in  assoilzieing  the  pursuers,  and  in  finding  the  respondents  liable  to  expenses;  so  that  the 
interlocutors  complained  of  ought  to  be  reversed. 

Lord  Chelmsford.— My  Lords,  the  question  to  be  detemuned  in  the  case  is,  whether, 
according  to  the  terms  of  the  summons  of  declarator,  the  defenders,  as  trustees  acting  under  the 
said  Statute,  are  entided  to  impose  on  or  levy  from  the  pursuers  assessments  in  respect  of  any 
annual  duties  payable  to  the  pursuers  under  feu  contracts  with  the  proprietors  of  any  mills  fV 
other  buildings  erected  upon  any  of  the  falls  or  mill  sites  held  of  the  pursuers  upon  or  along  the 
Shaws  Water  aqueduct.  Both  the  Lord  Ordinary  and  the  Judges  of  the  First  Division  seem  to 
have  considered,  that  the  validity  of  the  assessment  depended  upon  whether  the  solum  of  the 
aqueduct,  by  means  of  which  the  water  for  which  th3  annual  duties  were  paid  passed  to  the 
mills,  was  in  the  mill  owners  or  in  the  water  company.  It  may  perhaps  be  difficult  to  collect 
from  the  feu  contract  whether  the  soil  of  the  aqueduct  is  granted  to  the  mill  owners,  but  it  seems 
to  me,  that  the  appellants  may  afford  to  concede  this  point,  and  yet  successfully  contend  for  the 
■propriety  of  the  assessment  upon  the  company. 

The  counsel  for  the  respondent  stated  the  question  to  be,  whether  the  mill  owners  or  the  com- 
pany were  to  be  rated  in  respect  of  the  annual  duties  payable  under  the  feu  contract  If  this 
really  were  the  question,  the  decision  would  not  be  difficult.  Itcotainly  would  be  extraordinary 
to  lay  a  rate  upon  the  mill  owners  in  respect  of  an  annual  payment  which  is  not  a  bmefit  to  theni, 
but  a  burden  upon  their  lands.  The  mill  owners  are  not  assessable  in  respect  of  tiie  water 
supply,  though  a  quantity  of  the  supply  of  water  may  at  their  option  be  taken  as  the  means  <^ 
ascertaining  the  assessable  value  of  their  occupation.  But  they  are  at  liberty  to  have  the  valua- 
tion made  according  to  the  yearly  rent  or  value.  In  neither  mode  of  rating  could  the  annual 
duties  which  they  pay  to  the  water  company  come  within  the  reach  of  the  rate. 

The  water  company  are  clearly  liable  to  assessment  by  the  Greenock  Trustees  ;  and  the  assess- 
able subject  upon  which  the  rate  is  to  be  laid  is  their  water  works  generally,  according  to  the 
yearly  rent  and  value  under  the  Valuation  Act.  In  ascertaining  the  yearly  rent  or  value,  are  the 
annual  duties  paid  by  the  miUers  to  enter  into  and  form  part  of  the  valuation,  or  to  be  altogether 
excluded  ?  in  other  words,  are  the  company  overrated  to  the  extent  of  these  annual  duties  ?  This 
question  might  and  probably  .ought  to  have  been  decided  in  another  form.  If  the  water  com- 
pany considered  that  they  had  been  improperly  assessed,  they  ought  to  have  appealed  to  the 
trustees,  and  from  them  to  the  Sheriff  or  hts  Substitute,  whose  judgment  or  decision  would  have 
been  final  and  conclusive.^  But  passing  by  the  subject  of  jurisdiction  altogether,  the  question 
seems  to  be  reduced  to  the  simplest  point.  The  water  company  are  assessable  in  respect  of  their 
water  works  as  a  whole.  The  aqueduct,  whether  the  solum  of  it  is  in  the  company,  or  in  the 
milt  owners,  is  at  all  events  a  part  of  the  water  works.  It  is  clear,  that  the  water  worlK  generally 
must  be  assessed  upon  the  yearly  value  of  the  entire  stlbject.  The  annual  duties  paid  by  the 
millers  for  the  water  supply  are  part  of  the  yearly  rent  or  value.  No  person  is  rated  separately 
in  respect  of  them,  and  no  reastm  exists  for  separating  the  aqueduct  from  the  rest  of  the  works 
as  a  distinct  subject  of  assessment.  If  this  separation  were  to  be  made,  a  large  portion  of 
valuable  property  would  escape  assessment  altogether.  It  could  not,  for  the  reasons  given,  be 
laid  upon  the  mill  owners,  and,  if  it  were  not  imposed  upon  the  company,  they  would  not  be 
assessed  according  to  the  entire  value  of  their  water  works. 

It  was  asserted  in  argument,  that  if  the  company  were  rated  for  the  increased  value  of  their 
property  arising  from  these  feu  duties,  the  same  subject  matter  would  be  twice  rated.  But  this 
IS  not  the  case.  If  the  miUers  are  rated  according  to  the  amount  of  horse  power,  it  has  been 
shewn,  that  the  water  duties  would  not  be  reached  by  such  an  assessment ;  and  even  if  they  were 
to  elect  to  have  their  mills  rated  in  the  same  manner  as  other  property,  although  the  rate  upon 
them  might  be  higher  in  consequence  of  the  increased  value  of  their  ipiUs  occasioned  by  the 
water  supply,  the  duties  which  they  are  liable  to  pay  would  not  be  any  part  of  the  subject  or  Uiis 


*  His  Lordship' s  reference  is  to  the  53d  and  54th  sections  of  the  Greenock  Police  Act,  by  which 
the  trustees  are  empowered  to  assess,  and  persons  assessed  may  appeal  first  to  the  Trustees,  and 
then  to  the  Sheriff  or  Sheriff  substitute  of  Renfrewshire. 
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assessment,  but  would  ratber  be  a  reduction  to  be  made  before  the  rateaUe  value  could  be 
ascenained. 

Upon  these  short  grounds,  I  agree  that  the  interlocutors  appealed  from  ought  to  be  reversed. 

iMkrtoadors  appealaijrom  reversed;  interlomtor  of  Lord  Ordinary  reclaimed  against  affirmed ; 
reclaimiHg  note  refused  with  expenses. 

Fer  A^UoMts,  Maitland  and  Graham,  Solicitors,  Westminster.  —  For  Respondents, 
Usggendge  and  Bell,  Solicitcvs,  Westminster. 


JULY  28,  1863. 

Robert  John  Gollan,  Appellant^  v.  John  Gilbert  Gollan,  Respondent. 

Entul— Erasure — Materiality  of  Erased  Words — In  ike  irritant  clause  of  a  tailsie  applicable  to 
the  debts  or  deeds  of  the  institutef  "  or  of  any  of  the  said  heirs  or  substitutes  of  tailzie f'  the  words 
^trefany  of*' were  written  on  an  erasure. 

Held  (reversrag  judgment^  Thai  the  erasure  was  not  fatal  to  the  validity  of  the  deed,  because 
tke  words  erased  were  not  material  to  the  meaning  of  the  clause. 

Observed,  Thai  the  rule  is,  thai  words  written  on  an  erasure  in  an  entail  are  to  be  held  pro 
DOD  scriptis  ;  the  Court  is  not  entitled  to  presume,  for  the  purpose  of  cutting  down  the  entail, 
that  different  words  destructive  of  the  entail  were  written  originally  on  the  erased  space} 

This  vas  a  declarator  by  the  heir  of  entail  in  possession  of  the  estate  of  Gollanfield,  Inverness- 
shire,  against  the  Heirs  substitute  to  have  the  entail  declared  invalid. 

Tbe  grounds  of  objection  to  the  entail  were  as  follows  : — i.  The  prohibition  against  altering 
the  order  of  succession  was  as  follows  : — "  With  and  under  this  limitation  and  restriction,  that  it 
sball  be  Dowise  lawful  to,  nor  in  the  power  of,  the  said  John  Gollan,  or  any  of  the  heirs  of  entail 
aad  substitutes  before  mentioned,  to  twiovate,  alter,  or  infringe  this  present  tailzie,  or  any  of  the 
comUtiaiis  Aereof,  or  the  order  of  »iccession  hereby  established,  tv  to  do  or  grant  any  other  act 
or  deed  that  may  infer  any  alteration,  innovation,  or  change  of  the  same,  directly  or  indirectly." 

The  wtid  "  to  "  and  the  letters  "  inn,"*  printed  in  italics  were  written  on  an  erasure. 

2.  The  clause  of  irritancy  of  debts  and  deeds  was  exjM^ssed  as  follows :  ~"  And  it  is  hereby 
npresdy  provided  and  declared,  that  all  the  debts  or  deeds  of  the  said  John  Gollan,  or  of  any 
«/ibe  said  heirs  or  substitutes  of  tailzie,  contracted,  made,  or  granted,  as  well  before  as  after 
uetr  succession  to  the  said  lands  and  estate,  in  contravention  of  this  present  entail,  and  pro- 
▼isioQs,  conditions,  restrictions,  and  limitations  herein  contained,  and  all  adjudications  or  other 
1^  esecudoo  and  diligence  that  shall  happen  to'be  obtained  or  used  upon  the  same,  (excepting 
a  is  above  excepted,)  shall  not  only  be  void  and  null,  with  all  that  shall  follow,  or  may  follow 
tbereiipon,  in  so  far  as  they  might  anywise  affect  the  said  lands  and  estate  ;  but  also,  the  said 
Jofao  C<^D,  and  the  heirs  of  tailzie  respectively,  upon  whose  debts  and  deeds  such  adjudications 
hare  proceeded,  shall  ipso  facto  lose  and  forfeit  their  right  and  title  to  the  said  lands  and  estate, 
and  tnc  same  shall  devolve  to  the  next  heir  of  entail  in  like  manner  as  if  the  contra vener  were 
BabiraUy  dead,  and  that  freed  and  disburdened  of  the  said  debts  and  deeds  and  adjudications,  or 
other  diligence  deduced  thereon." 

The  woids  "  or  of  any  o^"  printed  in  italics,  were  written  on  an  erasure. 

It  ms  also  objected,  that  the  irritant  clause  was  directed  against  "  debts  or  deeds  "  instead  of 
beii^  directed  against  "  debts  and  deeds,"  which  created  an  ambiguity  or  defect  fatal  to  the 
deed. 

The  Court  <^  Session  held,  that  the  words  '*  or  of  any  of  being  written  on  an  erasure  were 
btU  to  the  validity  of  the  deed. 

The  drfender  ai^aled,  and  stated  the  following  reasons  : — (i)  Because  the  erasures  occurring 
in  dK  prohiUtioo  against  altering  the  order  of  succession,  and  in  the  irritant  clause,  are  not 
Ksatial,  and  cannot  affect  the  validity  of  the  entail.  (2)  Because  the  appellant's  right  to  insist 
in  the  actim  is  barred  by  the  state  of  the  titles  under  which  he  possesses  the  estate,  and  by  his 
fioptioii  of  the  entail  in  the  terms  in  which  it  has  been  recorded. 

The  pursuer  in  his  printed  case  stated  the  following  reasons ; — (i)  Because  the  deed  of  entail 
iiritiaicd  and  erased  i« /JKH/jn/*^jj'  and  must  be  presumed,  y»m  et  de  jure,  to  have  been 

*  See  previous  reports  24  D.  1410 :  34  Sc.  Jur.  705.  S.  C.  4  Macq.  Ap.  585  :  i  Macpb.  U.  L. 
^:  35  Sc.  Jur.  641. 
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erased  after  the  deed  vas  executed  ;  and  this  presumption  cannot  be  redargued  by  extraneo 
evidence.  (2)  Because  the  deed  is  rendered  ambiguous,  and  capable  of  more  than  one  readin 
by  the  vitiated  blank,  and  the  absence  of  essential  words  in  an  essential  clause. 

Rolt  Q.C,  and  Neisk,  for  the  appellant. — The  Lord  Ordinary  was  right,  and  the  SecM 
Division  was  wrong,  in  dealing  with  this  deed.  Erasures,  though  not  mentioned  in  the  testii 
clause,  do  not  necessarily  vitiate  a  deed,  if  they  occur  in  an  immaterial  part  of  the  deed,  or  of 
sentence  or  of  a  word.  Thus  thelettn^  "ve"  of  the  word  twelve,  though  writtenim  an  erastu 
were  held  immaterial — Gaywood  v.  WEandi  6  S.  991 ;  so  as  to  the  letter  "  x  "  in  the  word  six- 
Cassillis  V.  Kennedy^  9  S.  663.  But  where  the  worn  "  pages  "  was  written  upon  an  erasure  in  d 
testing  clause,  it  was  held  fatal,  because  it  was  an  essential  'Vtsxt—M&rrison  v.  Cavvitfs  Tnuta 
7  S.  810.  When  words  are  written  on  an  erasure,  the  true  rule  is  to  treat  such  words  pro  m 
scriptis,  and  if  the  rest  of  the  context  is  capable  of  expressing  the  meaning,  then  the  erasure 
immateriaL  Such  at  least  is  the  rule  where  there  is  no  reason  to  suspect  feiud— Lord  Cod 
bum  in  Boswell  v.  Bosweii,  14  D.  378  :  24  Sc.  Jur.  188  ;  Kemp  v.  Ferguson,  M.  16,949 ;  Alk. 
v.  Drummondf  12th  June  1810,  F,  C. ;  Howden  v.  Ferrter,  13S.  1097.  Thenameofthegranti 
of  a  deed  is  essential — Reid  v.  Kedder,  13  S.  619  ;  I  Rob.  Ap.  183  ;  so  is  that  of  the  first  sufast 
tute  in  a  deed  of  entail — Shefikerd  v.  Grant,  6  D.  464  ;  6  Bell' s  Ap.  1 53.  Mere  graramatic 
niceties,  however,  are  often  immaterial— j^^r  Lord  Brougham,  Sharpe  v.  Sharpe,  i  S.  &  HT 
594.  Applying  the  rule  of  pro  non  scripHs  to  the  words  written  on  the  erasure  in  this  deed, 
will  be  found,  that  the  sentence  bears  precisely  the  same  meaning  whether  the  sentence  is  rea 
with  or  without  these  words,  so  that  their  absence  can  make  no  difference.  The  sentence  withoi 
the  words  is  almost  grammatically  correct.  It  is  said,  that  if  it  be  possible  that  some  word  nu 
have  originally  stood  in  the  deed  which  would  have  altered  the  meaning,  then  the  erasure willb 
f^al,  but  there  Is  no  authority  for  such  a  doctrine,  and  there  is  no  reason  why  the  Court  sbonl 
be  astute  to  imagine  some  possible  ground  of  vitiation,  seeing  that  it  must  be  mere  conjecton 
and  nothing  else. 

Anderson  Q.C,  and  A.  Mackintosh^  for  the  respondoit — ^The  general  rule  is  undoubted,  tlu 
if  the  erasure  occurs  in  essentialibus,  the  deed  is  nuU~£?r<in/  v.  Shepherd,  6  Bell's  Ap.  Cas.  153 
Here  the  clause  in  which  the  erasure  occurs  is  an  essential  clause,  and  it  is  well  known,  that  th 
intention  of  an  entailer  must  be  expressed,  and  is  not  to  be  extracted  by  mere  inference— ^ 
Lord  Brougham,  Sharpe  v.  Sharpe,  1  Sh.  &  M'L.  594 ;  Lumsden  v.  Lumsden,  2  Bell's  Ap.  104 
per  Lord  Cottenham,  Murray  v.  GraJtam,  6  Bell's  Ap.  441.  In  attempting,  therefore,  to  get  a 
the  intention,  this  erasure  thwarts  the  Court.  An  erasure  priinA  facie  imports,  that  there  *er 
words  originally  there  which  were  wrong.  Therefore,  it  is  not  enough  to  say,  that  the  word 
written  on  the  erasure  are  to  be  read  pro  non  scriptis,  for  that  gives  no  account  of  what  the  wOTd 
were  originally;  and  an  extrinsic  proof  is  admissible  of  what  they  were.  This  breeds  uncertaintj 
and  uncertainty  is  nullity.  Bell  (Prin.  §  875)  and  Erslcine  (iii.  2,  20)  say  that  the  presumption  ii 
that  the  erasure  was  made  after  the  deed  was  signed,  and  so  as  to  give  a  different  meaning— se 
also  per  Lord  Colonsay,  in  Bosweii  v.  Boswell.  Therefore  it  is  necessary  to  imagine  somethini 
which  formerly  stood  where  the  words  on  the  erasure  now  stand  ;  but  as  no  evidence  can  shei 
what  those  words  were,  the  deed  cannot  be  made  certain  and  valid.  In  the  chief  clause  of  ai 
entail  there  must  be  no  ambiguity— v.  Lang,  M'L.  &  Rob.  871 ;  Murray  v.  Graham 
supra ;  Ogiivjf  v.  EaH  of  Airlie^  ante,  p.  470:  2  Macq.  Ap.  260 :  27  Sc.  Jur.  348.  Therefore  dv 
Court  below  rightly  held  this  erasure  fatal 


Lord  Chancellor  Westbury.— My  Lords,  this  is  an  action  of  declarator  brought  bytbi 
respondent  for  the  purpose  of  having  it  declared,  that  a  certain  deed  of  entail  of  the  estate  a 
Gollanfield  is  defective  and  invalid  in  the  fencing  clauses ;  and  that  the  respondent  was  therefwi 
entitled,  as  unlimited  fiar,  to  the  fee  simple.  The  objection  is,  that  the  prohibitory  and  irritam 
clauses  of  the  deed  of  entail  are  erased  in  essentialibus;  and  that  these  clauses  are  therefon 
void.  The  Lord  Ordinary  was  of  opinion  that  the  erasures  were  not  fatal  to  the  entail  But  hii 
interlocutor  was  reversed  by  the  Lords  of  the  Second  Division,  who  decided,  that  the  erasure  in 
the  irritant  clause  was  fatal,  and  that  the  entail  was  therefore  defective  and  void. 

The  rules  of  the  law  of  Scotland  on  the  subject  of  erasures  in  the  deeds  appear  to  be  vdl 
settled.  Any  erasure  which  is  not  noticed  in  the  testing  clause  is  presumed  to  have  been  made 
afiter  the  ocecution  of  the  deed-  But  such  an  erasure  is  not  necessarily  &tal  to  a  deed.  The 
words  written  on  the  erasure  are  taken  p^  non  scriptis.  Ifsuchwordsare  essential  to  theclaiee 
in  which  they  are  found,  and  the  clause  without  them  is  insensiUe,  the  clause  is  void ;  and  if  the 
clause  so  avoided  be  essential  to  the  deed,  it  follows  that  the  deed  also  becomes  void.  But  if, 
after  rejecting  the  words  written  on  the  erasure,  the  words  which  remain  are  sufficient  to  enable 
the  Court  to  ascertain  the  meaning  of  the  clause,  and  to  give  its  proper  effect  to  it,  then  the 
irords  rejected  are  not  indispensable,  and  the  clause  does  not  become  void.  Ifthe  erasure  occurs 
in  one  or  the  fencing  clauses  of  a  deed  of  entail,  and  the  words  written  on  the  erasure  are  takes 
pro  non  scriptis,  it  is  necessary,  that  the  remaining  irords  should  be  a  sufficient  expression  of 


Cur.  adv.  vult. 
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effea  of  the  clause  according  to  a  strict  and  necessary  constmction  of  such  remaining 
link  I[  is  not  sufficient,  that  you  are  able  to  infer  the  intention  from  the  words  which  remain ; 
fltsnecessaiy  th^  they  should  express  that  intention,  and  no  other. 

It  does  not  follow,  that  a  clause  becomes  unintelligible  by  the  omission  of  a  word  that  may  be 
'fRptf  for  its  grammatical  construction.   The  words  which  remain  may  still  be  clearly  intelli- 
and  deoott  a  certain  and  definite  meaning,  and  that  without  the  implication  of  any 
[att^aul  Toid  or  words. 

Aad  such  I  amceive  to  be  tilie  case  with  the  clause  of  irritancy  in  the  present  deed  of  entail, 
i&er  Tords  written  on  the  erasure  on  that  clause  are  rejected.  For,  if  the  words  *'  or  of  any 
of  (vbich  are  the  words  written  on  Ae  erasure)  be  struck  out,  and  a  comma,  that  is,  a  pause  in 
4e delivery, after  the  words  "the  said  heirs,"  be  substituted,  the  clause  is  intelhgible  and 
istiiia,  if  not  also  Orictly  grammatical. 

It  vas  objected  in  the  Court  below,  that  the  words  "  the  said  heirs  "  might  mean  the  heirs 
coGectirely.  But  this  seems  to  be  negatived  by  the  words  "the  said,"  which  must  mean  "  the 
heirs  hereinbefore  mentioned  in  the  dispositive  clause/'  And  **the  said  heirs"  must  therefore 
■can  "the  respective  and  successive  heirs  as  they  take  under  the  substitution  contained  in  the 
feposidre  clause." 

But  if  this  construction  be  not  adopted,  the  words  of  the  clause,  as  they  remain  after  the 
igeaiOT  of  the  words  on  the  erasure,  necessarily  involve,  and  therefore  warrant,  the  implication 
■  die  word  "or,"  after  the  wcffds  "the  said  John  GoUan,"  which  word  "or"  maybe  implied 
^  Uie  antbority  of  Sharpe  v.  Skarpe^  decided  by  this  House  in  1835,  and  mentioned  by  the 
unl  Ordinary  in  the  note  to  his  interlocutor. 

With  req)ect  to  the  contentim  of  the  respondent,  that  he  has  a  right  to  read  into  the  blank  left 
hriberqection  of  the  words  on  the  erasure  any  words  whatever,  however  inconsistent  with  the 
RS  of  the  cUnse,  for  the  purpose  of  destroying  it,  such  a  proposition  is,  in  my  judgment, 
■Bopported  either  by  principle  or  authority. 

I  am  tberefore  of  opinion,  that  the  erasure  in  the  clause  of  irritancy  is  not  in  tssentuUi&uSt  and 
that  die  rejected  words,  though  possibly  required  by  the  strict  rules  of  grammar,  are  not  abso- 
ktdr  necessary  for  ascertaining  the  meaning  of  the  clause,  even  according  to  that  strict  con- 
ttnnioa  which  is  applicable  to  the  fencing  clauses  of  a  deed  of  entail.  I  must  therefore  advise 
^Lordships  to  reverse  the  interlocutor  of  the  Inner  House,  and  to  adhere  to  and  affirm  the 
■talocator  of  the  Lord  Ordinary.  On  the  reclaiming  note  I  think  that  the  parties  agreed,  that 
dKiedaiming  note  should  be  refused  without  expenses :  and,  therefore,  I  advise  your  Lordships 
M  to  give  to  the  appellant  the  expenses  of  the  reclaiming  note  in  the  Court  of  Session. 

lOU)  Chelmsford. — My  Lords,  the  law  of  Scotland  with  respect  to  the  alteration  of  deeds 
ifter  eacution  appears  to  be  less  strict  than  the  law  of  England.  In  this  country,  if  a  deed 
■AireKciition  is  erased  or  altered  in  a  material  part,  it  is  avoided,  and  this  is  the  case  even  if 
^tBsare  or  alteration  is  made  in  an  immaterial  part  by  the  party  who  is  entitled  to  the  benefit 
|f  i^dxK^  it  is  otherwise,  if  made  by  the  party  who  is  bound  by  the  deed  or  by  a  stranger. 
Bf  lie  ScMch  law  a  mere  erasure  is  not  sufficient  to  vitiate  a  deed.  Where  words  in  a  deed  are 
^  an  eiasnre,  the  presumption  is,  that  they  were  written  after  the  parties  and  witnesses  had 
*VDed  die  deed.  But  the  deed  does  not  on  that  account  become  void.  The  only  consequence 
B.  dtat  die  words  must  be  taken  pro  nm  scriptis.  If  the  words  are  essential  to  the  clause,  the 
dause  ij  considered  to  form  no  part  of  the  deed.  When  an  erasure  is  said  to  be  in  essentialibus, 
*ts  mttB  refer  to  the  words  that  are  written  in  and  not  to  those  which  have  been  obliterated ;  for 
as  10  what  particular  words  were  previously  in  the  deed,  no  presumption  is  admissible.  The 
■Ppfyiag  cwijectural  words  is  calfed  by  one  of  the  learned  Judges  of  the  Court  of  Session  a 
mai^naot  construction,"  and  is  supposed  by  him  to  have  been  supplied  in  the  decision  in 
MmiFtaue,  It  ought,  however,  rather  to  be  called  a  malignant  conjecture,  for  the  purpose 
■  destrojii^  the  deed.  Now,  although  clauses  in  a  deed  of  entail  are  to  receive  a  strict 
Olfaction  in  fevour  of  freedom,  no  presumption  ought  to  be  made  against  them. 
^□eqoestioD  then  is,  whether  the  words  written  on  erasures  are  essential  to  the  clauses  in 
"•di  they  are  found  ?  I  pass  by  the  alteration  in  the  words  "to  innovate,"  because  the  clause 
^  aad  Tcry  «eU  withoid  them,  and  I  confine  myself  to  the  erasure  in  the  irritant  dause.  Are 
«wnli''ar  of  any  (tf  "  necesnry  to  the  clause?  Do  they  so  far  alter  its  meaning  as  that  the 
voald  have  a  different  effect  if  they  were  <Mnitted  ?  Suppose  Ae  clause  to  be  read 
l^wit  these  words,  it  will  run  thus  :  "  All  the  debts  or  deeds  of  the  said  John  Gollan  the  said 
*en  « substitutes  of  tailzie  contracted,"  etc. 

-W,  djere  can  be  no  doubt  that  the  description  **  heirs  of  tailzie  "  would  extend  to  all  or  any 
~™kws,  and  would,  therefore,  ex  vi  iertnini,  be  equivalent  to  the  expression  "or  of  any  of* 
^  WTL  By  the  omission  of^  those  words  the  grammatical  construction  would  be  a  little 
^■^Kd,  but  the  meaning  being  obvious,  there  is  nothing  in  any  of  the  authorities  to  prevent 
'«  C«n  adding  words  which,  without  altering  the  sense,  would  express  it  more  accurately.  It 
*>J  u  properly  be  said,  in  Scotch  as  in  EngUsh  law,  that  falsa  grammatica  non  vitiat  chartam." 
I"  die  OK  of  Skarpe  v.  Shar^,  my  noue  and  learned  h\ca£i  Lord  Brougham,  put  various 


1212 


REPOHTS  OF  SCOTCH  APPEALS. 


instances  of  omissions  being  supplied  for  the  purpose  of  completing  the  obvious  meaning  of  a 
sentence.  A  very  small  addition  only  would  be  requisite  in  this  case,  supposing  the  word 
"substitutes"  is  taken  to  be  synonymous  with  "heirs."  If  it  is  not,  nothing  would  be  required 
to  be  added  to  give  the  sentence  an  intelligible  meaning  and  a  grammatical  construction. 

I  agree  with  my  noble  and  learned  friend  on  the  woolsack  that  the  Lord  Ordinary  was  correct  in 
his  opinion,  that  the  alterations  were  not  fatal  Co  the  deed,  and  that  the  interlocutor  of  the  Court  of 
Session,  finding  that  theirritant  clause  of  the  deed  of  tailzie  is  vitiated  and  erased  »  essentiaiibMs, 
is  wrong,  and  ought  to  be  reversed.  I  ought  to  nwntion,  that  my  noble  and  learned  friend 
Lord  Brougham,  at  the  close  of  the  argument,  did  not  apiJear  to  concur  in  tli^  opinions  vhich 
have  been  expressed  by  my  Qot>le  and  learned  friend  and  myself.  I  have  not  had  an  opportunity 
(tf  ascertaining  what  his  final  opinion  is,  and  dierefore  am  unable  to  state  it 

With  respect  to  the  expenses  of  the  reclaiming  note,  I  entirely  agree  with  the  view  of  my  noble 
and  learned  friend. 

Interlocutor  of  Inner  House  reversed,  and  that  of  Lord  Ordinary  affirtned. 

For  Appellant,  Holmes,  Anton,  Tarnbult,  and  Sharkey,  Solicitors,  Westminster.  —  For 
Respondent,  Deans  and  Stein,  Solicitors,  Westminster. 


FEBRUARY  15,  1864. 

Thomson  Paul,  W.S.,  Appellant,  v.  Major  General  Philip  Anstruther, 
Resp<mtUnL 

Apportionment  Ac^  4  and  5  Will  iv.  c.  23— Heir  of  Entail— Widow's  Jointure— Time  erf 
Payment—^.,  the  widow  of  a  preceding  heir  of  entail,  had  a  jointure  secured  on  the  entailed 
estate,  payable  in  fanuary  and  July.  R.,  the  next  heir,  al^  gave  a  jointure  to  his  wtdow, 
payable  at  Whitsunday  and  Martinmas  after  his  decease.   R.  ased  on  3,(ith  February. 


burden  on,  and  liable  to  be  deducted from,  the  Proportion  of  the  rents  due  to  R.'s  represen/a/rv^ 

for  the  period  preceding  idth  February.^ 

The  late  Robert  Anstruther,  heir  of  entail  of  the  estate  of  Caiplie  and  Thirdpart,  in  the 
county  of  Fife,  who  died  on  26th  February  1856,  was  succeeded  in  the  entailed  estate  by  the 
defender.  In  1 844  the  life  interest  of  Robert  Anstruther  in  the  estate  had  been  sold,  in  a  ranking- 
and  sale,  to  James  Stevenson,  commission  agent  in  Edinburgh,  who  thereafter  conveyed  it  to 
Mr.  Thomson  Paul,  W.S.,  who  again,  in  1858,  after  Mr.  Robert  Anstruther*s  death,  conveyed  to 
the  pursuer  all  his  claims,  which  remained  undischarged  out  of  the  rents  of  the  estate. 

The  rents  were,  under  the  leases,  postponed ;  and  the  rents  for  crop  1856  (from  Martinmas 

1855  to  Martinmas  1856)  were  not  paid  till  1857,  when  they  were  drawn  by  the  defender. 

This  action  was  raised  by  the  pursuer  (the  appellant)  for  payment  of  that  proportion  of  the 
crop  1856,  which  corresponded  to  the  period  between  Martinmas  1855  Febraary  1856, 

when  Robert  Anstruther  died ;  and  to  which,  under  the  Apportionment  Act,  4  and  5  WilL  iv.  g. 
23,  the  pursuer  was  entided  as  in  right  of  Robert  Anstruther. 

Under  the  settlements  of  the  estate,  Sir  Alexander  Anstruther,  the  father  of  Robert  Anstruther 
who  died  on  31st  July  of  a  year  not  stated  on  the  record,  had  provided  his  widow.  Lady  Anstruther' 
with  a  jointure  of /looo  per  annum.  This  annuity  had  been  paid  thereafter  half  yearly  in 
advance,  on  or  about  31st  January  and  31st  July  of  each  year ;  and  on  the  2d  February  1856, 
Mr.  Paul  had  paid  Lady  Anstruther  ^£500  (less  income  tax)  for  the  half  year  from  31st  lanuarv 

1856  to  31st  July  1856.  •*     i  J 
The  pursuer  now  insisted,  that  the  defender  should  pay  him  the  sum  of  ;^42o  \%s.  ^d.,  as  the 

proportion  of  the  ^£500  corresponding  to  the  period  from  26th  February  1856  to  31st  July  1856^ 
during  which  time  the  defender  had  been  in  possession  of  the  estate,  the  interest  of  Mr.  Paul  in 
the  estate  having  ceased  on  the  death  of  Robert  Anstruther. 


1  See  previous  reports  i  Macph.  14:  35  Sc.  Jur.  19.  S.  C  2  Macph.  H.  L.  i:  36  Sc,  Jur 
323. 


Digitized  by 


Google 


PAUL  V.  ANSTRUTHER. 


[S/atemmt.]  1213 


Tbe  pnrsaer  made  the  following  averment  as  to  Lady  Anstruther*s  annuity: — "Cond.  7. 
Under  the  sctdements  of  the  said  estate  executed  by  Sir  AlAander  Anstruther,  Knight,  then 
propfieUM^  thereof,  the  said  Dame  Sarah  Anstruther  was  secured  ina  jointure  or  annuity  of  ^1000 
sterling,  payable  half  yearly  in  advance,  upon  the  31st  January  and  31st  July.  By  the  charter 
of  sale  before  mentioned,  the  lands  were  granted  under  express  burden  of  this  annuity,  and  it 
has  been  invariably  paid  in  advance  at  Candlemas  and  Lammas  yearly." 

RdtKrt  Anstruther  also  provided  his  widow  in  a  jointure  out  of  the  lands.  Her  first  half  year's 
aimiiiiy  was  paid  by  the  defender  at  Whitsunday  1856.  The  terms  of  the  obligation  in  the  bond 
of  provision  were : — Therefore  I  hereby  bind  and  oblige  me,  my  heirs,  executors,  and  successors 
i-halsocver,tocontcnt,  pay,  and  deliver  to  the  said  Mrs.  Louisa  Elphinstone  or  Anstruther,  my  wife, 
a  free  annuity  of  £700  sterling  yearly  during  all  the  days  of  her  life  after  my  decease  in  case  she 
shall  survive  me,  at  two  terms  in  the  year,  Whitsunday  and  Martinmas,  by  equal  portions,  beginning 
die  first  term's  payment  thereof  at  the  iirst  term  of  Whitsunday  or  Martmmas  after  my  decease.' 
Vk  Court  of  Session  decided  in  the  terms  stated  in  the  reasons  of  appeal. 
The  pursuer  appealed— -(i)  against  the  interlocutor  of  the  Lord  Ordinary  of  3d  February  i860, 
eicept  as  regarded  the  first  nve  findings  thaeof,  and  excepting  in  so  far  as  it  found  the  appellant 
eoutled  under  the  first  conclusion  of  the  summons  to  payment  of  die  sum  of  £437  7s.  iia.,  with 
legal  interest  from  the  term  of  Whitsunday  1857.  (2)  Against  the  interlocutor  of  the  Second 
DirisiMi,  dated  14th  November  1862,  in  so  far  as  it  adhered  to  the  Lord  Ordinary's  interlocutor, 
acept  as  regarded  the  first  five  findings  thereof,  and  in  so  far  as  it  found,  that  the  sum  due  by 
tlu  respondent  to  the  appellant  as  at  Whitsunday  1857,  amounted  to  only  £S7S  2j.  4^.,  and  in 
so  &r  as  it  disallowed  the  claims  and  pleas  of  the  appdlant  as  set  forth  in  Mr.  Smith's  report, 
and  in  so  &r  as  it  did  not  find  the  appellant  entitled  to  expenses. 

The  questions  thus  involved  in  the  appeal  were — (i)  Whether  the  respondent  was  entitled  to 
dednct  from  the  proportion  of  the  rent  current  at  the  time  of  Robert  Anstruther's  death,  to 
vhicb  the  appellant  had  right,  any  portion  of  the  jointure  settled  by  Robert  Anstruther  on  his 
wlow?  The  Court  below  had  found,  that  the  respondent  was  so  entitled.  2.  Whether  the 
appdlaat  was  entitled  to  payment  from  the  respondent  of  the  proportion  of  tbe  half  year's 
jointure  to  Lady  Anstruther,  paid  by  the  appellant  on  31st  January  1856,  corresponding  to  the 
period  between  26th  February  1856,  when  Robert  Anstruther  died,  and  31st  July  1856,  when  the 
next  half  year's  annuity  became  payable  ?  The  Court  below  found,  that  the  appellant  was  not 
Mealed.  3.  Whether  the  appellant  ought  not  to  have  been  found  entitled  to  expenses  ?  The 
Court  found  neither  party  entitled. 

The  wpellant  submitted,  in  his  printed  case^  that  the  interlocutory  in  so  far  as  appealed 
against,  should  be  reversed  for  the  following  reasons : — i.  Because  the  jointure  of  the  widow  of 
a  heir  of  entail  is  a  burden  upon  the  heirs  of  entail  succeeding  to  the  estate,  and  no  proportion 
of  Mrs.  Robert  Anstruther's  jointure  was  payable  by  the  appellant,  as  in  right  of  Robert 
Aastmther,  her  husband,  by  whom  the  jointure  was  provided.  2.  Because  so  much  of  the  half 
fear's  jointure  or  annuity,  advanced  by  the  appellant  to  Lady  Anstruther  on  31st  January  1856, 
as  corresponded  with  the  period  from  26th  February  1856  to  31st  July  1856,  was  a  proper  burden 
on  the  respondent  as  heir  in  possession  of  the  estates,  and  in  receipt  of  the  rents  during  that 
period,  and  the  respondent  was  liable  to  relieve  the  appellant  of  the  said  jointure  to  that  extent. 
J.  BecaHse  it  was  irregular  and  incompetent  for  the  Court,  in  the  state  of  the  record,  to  sustain 
the  respmdent's  claim  for  a  proportion  of  Mrs.  Anstruther's  jointure  of  ^£425,  and  to  repel  the 
dwn  of  the  appellant  for  a  proportion  of  the  jointure  of  ^1000  of  Lady  Anstruther.  4.  Because 
i»  any  event  the  Court  ought  to  have  foimd  the  appellant  entitled  to  the  expenses  of  the  action. 

"Hie  respondent  in  YA^printid  case  supported  the  interlocutors  of  the  Court  below,  for  the 
yBwing  reasons : — i.  The  half  year's  annuity  paid  to  Lady  Anstruther  by  the  appellant  was  a 
wdoi  on  the  right  be  acquired  10  the  estate  of  Caiple  and  Thirdpart ;  in  paying  the  same  he 
paid  only  what  was  leigally  due  \y  himself  as  the  proper  debtor  therein,  and  he  is  not  entitled  to 
^petition  fiiom  tbe  respondent  of  any  part  of  the  sum  so  paid.  2.  The  annuity  to  Mrs.  Rob^t 
Anstruther  is  a  burden  and  char^  on  the  rents  of  the  estate,  and  the  respondent,  m  accounting 
to  the  appellant  for  his  share  of  the  rents  for  the  year  from  Martinmas  1855  to  Martinmas  185^ 
B  entitfed  to  deduct  the  proportion  efieiring  uiereto  of  the  annuity  paid  by  him  to  Mrs. 
Aumtber  for  that  year. 

^  Q.C,  and  Anderson  Q.C.,  for  the  appellant, — i.  As  to  the  proportion  of  Mrs.  Robert 
Anstnither's  jointure,  between  nth  November  1855  and  26th  February  1826.  The  burden 
nopoied  under  Lord  Aberdeen's  Act  is  a  burden  thereon  primarily  upon  the  heirs  of  entail 
^"ling  after  the  grantor.  The  annuity  does  not  begin  to  run  during  the  lifetime  of  the  granter, 
™  is  only  payable  at  the  first  term  after  his  death.  It  cannot  be  payable  as  for  a  period  during 
^°*otiire.  Therefore  it  was  wrong  to  deduct  this  proportion  or  such  jointure  between  nth 
Nomnber  1855  and  26th  February  1856  out  of  the  proportion  of  rents  payable  at  Whitsunday 
■8)6  to  Roben  Anstruther's  representatives.  The  rents  which  fell  due  at  Whitsunday  1856  were 
one  for  the  previous  half  year,  whereas  the  jointure  then  due  was  prospective,  viz.  due  in  respect 
of  the  half  year  succeedmg.   Consequently  it  was  erroneous  to  deduct  the  apportioned  jointure 
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from  the  apportioned  rent  due  to  Robert  Anstruther.  The  effect  is  to  make  the  granter  of  a 
jointure  pay  a  portion  of  such  jointure.  2.  As  to  the  portion  of  Lady  Anstruther's  jointure 
between  26th  February  1856  and  31st  July  1856.  The  payment  of  this  jointure  on  31st  January 
was  a  prospective  payment,  in  respect  of  the  period  between  31st  January  and  31st  July. 
Therefore,  the  portion  between  26th  February  and  31st  July  was  a  proper  burden  on  the  respond- 
ent, the  heir  in  possession.  Instead  of  so  holding,  the  Court  bdow  has  held  the  vhole  payment 
made  on  31st  January  as  a  proper  debt  of  Robert  Anstruther,  the  heir  then  in  possession.  The 
reason  vhy  the  heir  in  possession  pays  a  jointure  is  not  because  he  is  pencnally  liable,  bui 
because  the  jointure  is  a  debitum  fundi,  and  he  pa;^s  it  merely  as  representing  the  land — £rsk. 
iL  9,  4.3;  Stair,  iv.  35,  24.  It  follows,  that  if  the  jointure  of  Lady  Anstruther  was  a  dehitvm 
fundi,  each  term's  payment  of  the  jointure  was  payable  out  of  the  rents  of  the  same  term.  The 
rule  is  made  simply  by  treating  the  land  as  the  debtor.  As  the  jointure  is  due  in  respect  of  the 
term  next  following,  it  follows,  that  the  rents  of  that  term  only  must  bear  the  burden— Hrskine, 
ii.  9,  67.  3.  It  was  inconsistent  in  the  Court  below  to  make  the  appellant  bear  the  proportion  f>f 
Mrs.  Anstruther's  jointure  between  l  ith  November  and  26th  February  1856,  and  also  to  bear 
the  whole  payment  of  Lady  Anstruther's  jointure  between  26th  February  and  31st  July  1856.  At 
first  the  respondent  in  his  answers  judicially  admitted  the  point  as  to  Lady  Anstruther's  jointtire, 
yet  in  his  revised  answers  he  changed  that  ground  of  defence.  To  introduce  a  new  ground  ol 
defence  in  this  way  without  an  addition  regularly  made  to  the  defences  was  contrary  to  the 

Judicature  Act  6  Geo.  IV.  c.  120,  §  10.  4.  Notwithstanding  the  two  points  decided  in  the  Court 
elow  against  the  appellant,  he  substantially  succeeded ;  and  as  the  action  was  rendered  neces- 
sary by  the  respondent's  default,  and  his  claim  as  to  one  of  the  points  was  irregtilarly  raised,  ^ 
appellant  ought  to  have  had  his  costs  of  the  action. 

Tht  Attorney  General  (Palmer),  and  Mure,  for  the  respondent,  were  not  called  upon. 
Lord  Chancellor  Westbury. — My  Lords,  this  is  an  appeal  presented  from  the  decision  ol 
the  Court  of  Session ;  but  I  think  it  is  presented  under  circumstances  which  do  not  leave  mudi 
room  for  doubt  as  to  the  propriety  of  that  decision. 

It  is  necessary  to  recollect,  that  the  points  which  have  been  submitted  toyou  relate  wholly  and 
entirely  to  questions  arising  on  a  jointure  to  which  Lady  Anstruther  was  endded  upon  a  |artica- 
lar  estate ;  and  also  to  a  jointure  to  which  another  lady,  the  widow  of  the  last  proprietor,  is  also 
entitled  upon  that  estate. 

Mr.  Robert  Anstruther,  the  late  proprietor,  was  fiar  in  possession  of  the  estate  in  question. 
All  his  interest,  by  virtue  of  a  judicial  sale,  became  vested  in  the  appellant.  Mr.  Robert 
Anstruther's  estate  was  subject,  in  the  first  place,  to  a  jointure  of  ;£iooo  a  year,  charged  on  the 
estate  under  the  terms  of  an  antecedent  settlement  in  favour  of  Lady  Anstruther,  who  was  the 
widow  of  Sir  Alexander,  the  proprietor  who  preceded  Mr.  Robert  Anstruther.  Mr.  Robm 
Anstntfher  being  thus  seised  of  the  estate,  took  advantage  of  the  provisions  of  the  Act  of  Ceo. 
IV.,  commonly  called  Lord  Aberdeen's  Act,  and  granted  a  jointure  to  bis  wife,  Mary  Anstruther, 
of  £700  a  year,  charged  upon  the  same  estate,  and  upon  the  rents  and  profits  thereof.  The 
Jointure  rentcharge  that  was  payable  to  Lady  Anstruther  was  payaUe  on  the  31st  January  and 
the  3i5t  July;  the  jointure  rentcharge  that  was  payable  to  Mary  Anstruther  was  payaUe  at 
Martinmas  and  at  Whitsuntide. 
Now,  the  two  questions  which  have  been  argued  before  your  Lordships  arise  thus: — ^Tlie 

E resent  appellant,  Mr.  Paul,  as  assignee  of  the  estate  of  Mr.  Robert  Anstruther,  paid  over  a 
alf  year's  jointure  to  Lady  Anstruther  on  the  31st  January.  Mr.  Robert  Anstruther  died  on 
the  26th  of  February  following.  Pa>'ment  was  made  on  the  31st  of  January  1856.  The  fiar, 
whose  estate  Mr.  Paul,  the  present  appellant,  held,  died  on  the  26th  February  1856.  By  the  law 
of  Scotland  these  jointure  rentcharges,  being  alimentary  provisions,  are  always  payable,  not, 
strictly  speaking,  in  advance,  but  they  are  payable  from  the  day  on  which  they  take  effect.  The 
appellant  contends,  that,  inasmuch  as  the  jCs°°  P^i^  Lady  Anstruther  on  the  31st  January  was 
paid  in  respect.of  the  half  year  to  be  computed  from  the  31st  January  to  the  31st  July  1856,  he 
made  a  payment  in  advance,  and  that  he  therefore  exonerated  the  estate  of  the  succeeding  pro- 
prietor in  respect  of  so  much  of  the  payment  as  is  properly  to  be  attributed  to  the  period  of  time 
between  the  26th  February  and  the  31st  July  1856,  and  he  seeks,  as  it  were,  to  be  put  upon  the 
estate  as  a  species  of  creditor  or  encumbrancer  in  respect  of  so  much  of  the  payment  as* 
according  to  his  contention,  would  belong  to  the  period  which  I  have  mentioned,  namely,  the 
time  between  the  26th  February  and  the  31st  July. 

I  think  you  must  all  be  of  opinion,  that  there  is  no  ground  whatever  for  that  contention.  The 
payment  that  was  made  to  Laidy  Anstruther  on  the  31st  January  was  a  payment  of  a  demand 
then  legally  due.  It  was  a  payment  which  the  proprietor  of  the  estate  was  at  that  time  bound 
to  make,  and  there  is  no  ground  whatever  for  holding,  that  the  representative  of  the  proprietor 
is  entitled  to  claim  from  the  estate  any  portion  of  the  charge  affecting  that  estate,  which  charge^ 
having  become  payable  during  the  continuance  of  his  ownership,  has  been  paid  him  in 
discharge  of  the  legal  liability.  Upon  that  part  of  the  case,  therefore,  I' think  your  Lordshi|» 
will  not  hesitate  to  affirm  what  has  been  done  by  the  Court  below. 


PAUL  V.  ANSTRUTHER.       [Z.  Westbury  L.  C.\  1215 


The  Kcoid  portion  of  the  case  presented  to  your  Lordships  depends  entirely  upon  the 
«MS(racti<H)  ^  the  Apportionment  Act.  You  must  remember,  and  J  think  it  is  necessary  that 
ve  sbould  all  remember,  the  Jtate  of  the  law  prior  to  the  introduction  of  that  Statute.  Previously 
to  the  iotroduction  of  that  Statute,  the  beneficial  ownership  of  an  antecedent  proprietor  ceased 
altogetbs  npOD  his  death ;  and,  therefore,  if  he  died  but  one  day  befcn-e  the  half  yearly  or  yearly 
KBts  became  due,  his  estate  would  lose  the  whole  proportion  of  rents,  that  would  become  due 
the  period  of  time  that  elapsed  prior  to  his  decease,  between  the  last  day  of  payment  and 
Usdeccue:  To  remedy  that  evil  and  inconvenience,  the  Apportionment  Act  was  introduced. 
That  has  been  held  to  apply  to  Scotch  tenants  in  tail.  And,  therefore,  there  is  given  to  the 
refKcsentative  of  the  last  proprietor  so  much  only  as  the  Statute  confers  upon  him  of  the 
beneficial  interest  of  his  successor  by  virtue  of  the  dear  words  of  the  enactment  And  the 
qacitioD  is,  what  that  proportion  is. 

Not  the  second  section  is  expressed  at  very  great  length;  but  reading  it  concisely,  and 
omining  vords  of  mere  enlarged  description,  your  Lordships  I  think  will  find,  that  it  simply 
inKuots  to  this, — that  with  respect  to  all  rents  reserved  or  rentcharges  granted  after  the  passing 
of  this  Act,  by  any  person  having  a  limited  interest  or  a  determinable  interest,  upon  the  deter- 
minatioD  of  that  interest  the  executors,  administrators,  or  assigns  of  the  person  whose  interest  is 
determined  shall  be  entitled  to  a  proportionate  part  of  such  rents  or  rentcharges— all  just 
allovances  and  deductions  in  respect  of  charges  on  such  rents  being  first  made. 

Now  it  would  operate  in  this  manner:  Suppose  A  to  be  a  proprietor  whose  interest  has  deter- 
amed,  and  B  to  be  his  successor,  and  suppose  the  estate  is  subject  to  annuities  and  mori^ges, 
ud  that,  pending  the  current  half  year  or  year,  as  it  may  be  (I  speak  of  the  half  year  or  year 
coneot  at  the  time  of  the  decease  of  the  antecedent  proprietor) — suppose  that,  jpending  the 
cvRBCy  of  that  time,  his  successor  in  the  estate  paid  an  annuity,  or  the  interest  or  mortgages, 
at  the  times  when  they  legally  became  due,  such  successor  is  by  the  Act  entitled  to  deduct  out 
of  die  rents,  the  proportionate  part  of  which  he  is  to  pay,  the  amount  of  all  le^  charges  and 
dedacdons  which  have  been  paid  by  him.  That  is  nothing  more  than  what  one  might  reasonably 
expea  to  be  the  rule  of  law.  The  antecedent  proprietor  of  the  estate  is  entitled  to  claim  from 
die  successor  a  proportionate  part  of  the  enjoyment  of  the  estate ;  but  he  must  take  a  propor- 
tkaate  part  only  of  such  enjoyment,  as  the  successor  himself  would  be  entitled  to  by  virtue  of  the 
settled  ownership  of  the  estate,  at  tiie  time  when  the  interest  of  the  antecedent  proprietor  ceased, 
and  his  successor  came  to  enjoy  it. 

Nov,  if  that  be  so,  the  question  we  have  next  to  ask  is,  Was  Mary  Anstruther's  jointure  a 
ctu^  upon  the  estate,  and  upon  the  rents  and  profits  thereof?   Of  that  there  can  be  no 
possibility  of  doubt    It  is  by  virtue  of  the  Statute  expressly  made  a  charge  on  the  estate,  and 
oathc  tent  and  (Mrofits  thereof.   Then  the  next  point  of  inquiry  is,  Did  that  charge  accrue  and 
hecooie  doe  before  the  day  of  the  payment  of  the  rents,  to  the  proportionate  part  of  which  the 
ifpellant  seeks  to  be  entitled?   It  appears,  that  Ae  rentchar:^ — Uiat  is,  the  jointure — became 
dbe  iqxn  the  very  day  on  which  the  rents  became  due.   And  the  Court  of  Session  has  held,  and 
i  diink  very  properly  held,  that  that  charge,  becoming  due  simul  et  semel  with  the  rents,  was  a 
charge  vhich  the  respondent  was  entided  to  deduct,  having  actually  paid  it  out  of  the  rents 
vluch  <»  the  same  day  he  received.   The  result,  therefore,  of  this  examination  of  the  subject  is, 
that  there  would  be  no  title  in  the  present  appellant  to  be  repaid  any  portion  of  the  half  year's 
joatiffe,  which  he  paid  on  tbe  31st  January,  and  that  there  would  be  a  right  on  the  part  of  the 
tesptrndent  to  claim,  that  the  half  year's  jointure,  that  he  paid  to  Mary  Anstruther  at  Whitsuntide, 
*™ild  be  deducted  out  of  the  rents  which  he  received  at  the  same  time.   But  then  the  appellant 
raises  this  point :  he  contends,  that  it  was  not  competent  by  the  rules  of  pleading  in  Scotland,  as 
settled  by  the  Judicature  Act  ol  that  coimtry,  for  the  respondent  to  have  intrciluced  upon  the 
iKord  a  title  to  those  allowances  which  I  have  just  been  endeavouring  to  explain.   And  the 
'B'tter  appears  to  stand  thus,  though  from  some  neglect  or  want  of  accuracy  in  the  printing,  it 
■asat  first  somewhat  difficult  to  understand  the  matter.  It  appears  originally,  that  in  his  answer 
tt>the  CQodescendence  of  the  present  appellant,  the  present  respondent  put  in  a  distinct  admis- 
SM^  that  be  dut  not  deny  the  [vesent  ap^llant's  title  to  claim  a  proportion  of  the  jointure  rent- 
wrtewbich  be  paid  upon  the  31st  January.   That  was  the  state  in  which  the  pleadings  stood 
^  the  revised  condescendence.   But  it  su1»eqaa)tly  appears,  that  application  was  made  to 
|he  lard  Ordinary  for  leave  to  alter  the  record  in  that  respect.  And  leave  was  given  accordingly, 
an  interlocutor  of  the  Lord  Ordinary  which  was  made  on  the  4th  March  185^  and  the  revised 
^^idesccndence  was  then  readjusted,  and  instead  of  the  answer  to  the  8th  article  containing  the 
adnttuioQ  which  I  have  stated,  the  mesent  respondent  was  permitted  to  put  in  a  very  different 
■osier  to  that  article,  which  article  was  also,  by  virtue  of  tbe  same  liberty,  altered  by  the 
appdlant,  and  the  admission  which  the  revised  condescendence  and  answer  contained  was 
*toed  into  a  denial  of  the  liability  by  virtue  of  that  leave  given  to  readjust  the  record.  Now 
wth  parties  have  taken  advantage     that  hberty.    The  appellant  has  taken  advantage  of  it  to 
«er  the  leims  of  the  8th  article  of  his  condescendence.    He  has  also  taken  advantage  of  it  to 
ucr  tbe  terms  of  his  7th  plea  in  law.  He  has  also  taken  advantage  of  it  to  alter  the  terms  of 
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his  8th  plea  in  lav ;  and  he  has  founded  a  legal  argument  in  his  own  &vour  upon  the  fact  of  the 
altered  answer  to  Uie  8th  article  in  the  condescendence  introduced  by  the  present  reqKmdent 
into  the  readjusted  record.  Our  experience  has  taught  us  not  to  he  surprised  at  what  one  finds 
in  these  pleadings ;  but  if  it  were  not  for  that  experience,  one  would  he  surprised,  that  this  point 
should  be  attempted  to  be  raised,  having  regard  to  the  fact,  that  both  parties  have  equally 
availed  themselves  of  this  leave  to  readjust  the  record ;  and  having  regard  above  all  to  the  fact, 
that,  from  that  interlocutor  giving  leave  so  to  readjust  the  record,  the  present  appellant  has  not 
attempted  to  appeal ;  and  having  regard  also  to  the  fact,  that  there  is  not  the  smallest  trace,  that 
the  present  appellant  ever  raised  this  point  or  took  the  objection  in  the  Court  below.  The  Lord 
Ordinary  directed  the  respondent  to  pay  to  the  appellant  the  costs,  which  were  modified  to  the 
sum  of  four  guineas,  in  respect  of  the  liberty  so  given,  and  yet,  in  the  face  of  these  circamstances, 
the  appellant  attempts  to  found  one  part  of  bis  complaint  upon  the  circumstance  of  this  alteration 
having  been  made  in  the  record.  ]  think  you  will  agree  with  me,  that  is  a  most  unfounded  part 
of  the  appeal. 

The  result,  therefore,  is,  that  although  upon  the  grounds  which  I  have  endeavoured  to  explain, 
the  technical  point  to  which  1  have  referred  is  a  little  tnvdved  by  reason  of  the  language  of  the 
Act  of  Parliament,  I  think  your  Lordships  will  not  hesitate  to  concur  in  the  decision  of  the  Court 
below,  and  to  come  to  the  conclusion,  that  the  interlocutor  appealed  from  ought  to  be  affirmet^ 
and  that  this  appeal  ought  to  be  dismissed  with  costs. 

Lord  Cranworth.— My  Lords,  with  regard  to  what  my  noble  and  learned  friend  has  called 
the  technical  point,  I  tbink  it  is  very  important  to  observe,  that,  though  certainly  in  a  sense 
technical,  if  your  Lordships  could  have  listened  to  the  argument  which  nas  been  offered  on  the 
part  of  the  appellant,  it  would  indeed  have  had  the  effect  of  putting  the  proceedings  upon  these 
appeals  into  a  very  loose  and  dangerous  condition ;  because  if  there  be  one  principle  connected 
with  the  Scotch  appeals  more  sacred  than  another,  I  think  it  is,  that  all  that  this  House  has  the 
power  of  looking  at  is  the  record  which  coraes  up  of  the  interlocutors  which  are  complained  of. 
Now  it  is  not  pretended,  that  there  was  in  the  Court  below  any  complaint  of  what  has  been  done 
in  the  readjustment  of  the  record.  Perhaps  if  there  had  been,  there  might  have  been  good 
ground  to  have  objected  in  some  form,  in  the  Court  of  Session.  And  then  under  the  provisions 
of  the  Judicature  Act  as  to  not  letting  the  parties  alter  these  pleadings,  if  the  Court  of  Session 
had  not  listened  to  that  objection,  there  might  have  been  good  ground  for  an  appeal  to  this  House. 
At  present  there  is  no  such  appeal.  Therefore  we  can  only  look  at  the  record  as  it  has  come  up 
to  this  House,  under  which  record  the  question  is  contined  to  the  claim  as  to  these  two  annuities. 
Now,  with  regard  to  the  first,  Lady  Anstruther's  annuity,  the  whole  argument  is  founded  uf>on  a 
fallacy.  It  is  spoken  of  as  something  payable  by  anticipation  or  in  advance.  That  is  very  true. 
In  one  sense  it  is  payable  in  advance,  that  is,  the  law  or  the  contract  of  the  parties  having  con- 
templated, that  it  would  be  necessary  for  the  widow  to  have  money  in  order  to  maintain  herself, 
makes  the  money  payable  at  the  begiraiing  of  the  period  instead  of  at  the  end ;  it  is  then  payable 
— it  is  then  a  ch^ge  upon  the  estate.  But  you  would  no  more  say,  that  it  is  a  payment  in 
advance,  than  you  would  say,  that  a  conveyance  of  an  estate  on  the  ist  January  is  chargeable 
with  a  payment  to  be  made  on  the  1st  May.  It  is  to  all  intents  and  purposes  an  annuity  then 
payable.  With  regard  to  the  other  point  in  the  case,  I  confess,  that  in  the  course  of  the  ar^- 
ment  I  have  had  considerably  more  doubt— that  is,  as  to  the  construction  of  the  Apportionment 
Act.  But  it  must  be  borne  in  mind  here,  first,  that  the  claim  of  the  executors  or  assignee  of  a 
deceased  tenant  for  life  is  under  the  Apportionment  Act.  In  any  such  claim  be  is  not  claiming 
anything  that  by  common  law  is  his  right,  but  he  is  merely  claiming  the  benefit  of  the  boon  whicli 
that  Act  of  Parliament  gives  to  him.  And  that  Act  of  Parliament  gives  to  him  only  an  appor- 
tioned share  of  the  rents,  subject  to  all  the  deductions  and  charges  and  all  just  allowances. 

Now  here  the  dates  are  material  to  be  attended  to.  This  jointure  was  made  a  charge  by  Mr. 
Robert  Anstruther  in  the  ^ear  1834.  And  the  first  question  would  be,  supposing  there  had  been 
no  bankruptcy  and  no  assignment,  and  Mr.  Robert  Anstruther  being  dead,  this  claim  bad  been 
set  up  by  his  executors,  would  it  not  have  been  a  just  charge  upon  the  ren^  as  against  his  exe- 
cutors, as  being  a  charge  which  he  himself  had  made  and  promised  long  before  tfe«  claim  of  his 
executors  had  arisen,  because  that  could  only  arise  at  the  death  ?  Just  so  in  respect  ctf  the  fdaim 
of  the  assignee.  Long  before  any  such  claim  existed  on  the  part  of  Mr.  F^ul  or  the  gentleman 
whom  he  represents,  which  only  originated  I  think  in  the  proceedings  in  the  year  1838,  and  by 
the  assignment  in  1844,  this  had  become  a  charge  upon  the  rents,  which  accrued  after  his  death. 

I  concur,  therefore,  with  my  noble  and  learned  friend  upon  both  points.  I  think,  that  the 
Court  of  Session  were  quite  right,  and  that  ctmsequently  this  appeal  ought  to  be  dismissed. 

Lord  Chelusford. — I  agree  in  the  o^nnion  of  my  two  noble  and  learned  friends. 

Inierlocutors  affirmed  with  costs. 

AppellanVs  Agents,  Hope  and  Mackay,  W.S.;  Grahames  and  Wardlaw,  Westminster. — 
Respondenfs  Agents^  W.  Sime ;  Maitland  and  Graham,  Westminster. 
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Mary  Anne  Clephane  and  Others,  Appellants,  v.  The  Magistrates  and 

Town  Council  of  Edinburgh,  Respondents. 
The  Magistrates  of  Edinburgh,  Appellants,  v.  William  Forrester  and 

CHbers,  Respondents. 

Tnis— Cborcb — Hospital — Charter — Usage  —  Railway  Act — Compensation  —  Application  of 
Monejr  by  Trustees — Trinity  College  Church,  originally  a  monastic  insHtuOoH  founded  in  1462, 
km^  pecome^ property  0/ the  Crown,  was  granted  in  to  the  Corporation  of  Edinbut^h, 
as  tnuUes  for  /Af  Trinity  Hospital.  It  had  Seen  used  soon  after  and  ever  since  oy  the  inhaiit- 
Mts  of  th£  neighbourhood  as  a  parish  church,  the  inmates  of  the  hospital  not  requiring  the  whole 
amwmedaiion.  In  1846  the  North  British  Railway  Act  passed,  and  contained  a  section  prO' 
vidtMg,  that  the  company  should  not  make  the  railway  {which  was  to  be  made  upon  the  site  of 
tkecbtrck)  until  tkeyhMagreed  with  the  Corporation  on  a  plan  for  the  removal  and  rebuilding 
^tke  church  on  some  neignbouring  site  in  the  same  style  and  model;  but  it  should  be  competent 
to  the  company  to  pay  a  sum  as  compensation  in  lieu  of  the  foregoing  obligation.  The  company 
paid  ^17,000  as  compensation,  and  the  church  was  taken  for  the  use  of  the  railway. 

Held  (reversing  judgment),  That,  having  regard  to  the  ancient  usage  under  the  charter,  there 
had  been  a  dedication  of  the  building  to  the  use  of  the  neighbouring  parishioners  as  a  parish 
church,  concurrently  •unth  its  use  as  a  church  by  the  inmates  of  the  hospital. 

Held  (reversing  judgment),  2,  Thai  the  Corporation  was  not  bound  to  rebuild  the  church  in  the 
umt  style  and  nurdel  as  the  original  church,  but  it  was  sufficient  to  expend  pari  of  the  sum 
(£7000)  in  building  another  church  containing  similar  accommodation,  and  to  be  used  as  a 
fariik  datrck;  the  surplus  of  the  priu  to  be  allied  to  the  medntenance  of  the  charity.^ 

In  1642  Mary  of  Gueldres,  Queen  of  Scotland  and  relict  of  King  James  II.,  founded  and 
mlowed  in  Edmburgh  a  college  or  collegiate  church  and  hosfntal  of  the  Holy  Trinity.  This 
coQm  or  diurch  and  hospital  had  a  provost,  eight  prebendaries  or  priests,  and  two  choristers, 
besides  thirteen  poor  persons,  commonly  called  beidmen,  who  were  maintained  therein.  Various 
hsds  and  revenues  were  assigned  in  the  charter  for  the  maintenance  of  the  church  and  hospital, 
were  separate  subjects. 

These  benefactions  were  afterwards  confirmed  by  a  charter  from  the  Bishop  of  St.  Andrews, 
1st  Ai^st  1462.  The  college  or  collegiate  church  and  hospital  continued  on  the  same 
foodng  111!  the  Reformation  in  1 560,  when,  along  with  the  other  church  lands  and  benefices,  they 
fcD  to  the  Crown.  The  Magistrates  of  Edinburgh,  anxious  to  obtain  a  share  of  them  for  the 
iKKnt  of  the  reformed  clergy,  and  to  establish  schools  and  hospitals,  made  various  applications 
to  die  Grown,  and,  in  particular,  they  presented  a  petition  to  Queen  Mary  praying  for  a  grant  of 
"ye  sitaation  quhar  ye  blak  friers  war,  togidder  with  zair  yards,  to  beig  ane  hospitale  upoun  for 
ye  ponir,  and  als  caus  som  dress  be  maid,  yat  we  may  have  ye  place,  kirk,  chalmeris,  and  houses 
('ye  Knk  of  Fetd,  to  beig  ane  scule,  we  satisfiand  raisonablie  yairfore ;  and  als  yat  zour  Grace 
nlgif  and  dispone  to  us  for  sustening  of  ye  hospitale  and  scule  forsaid  ye  annueUis  of  chaplan- 
liei  md  freris,  being  presentlie  in  your  Grace's  nandis,  and  ye  remanent  of  the  samtn  quhen  yai 
bU  pmene  to  uare  Oc9iat,  and  becaus  owre  said  town  is  populous,  and  the  multitude  yairof 

,  Tbese  appeals  resulted  in  tbdr  obtaining  from  Queen  Mary  a  charter,  dated  i6th  March  1 562, 
jBwfaicIi  bcr  Majesty  granted  to  them  a  piece  of  ground  and  orchard  that  formerly  belonged  to 
«e  Biadtfriars,  for  the  purpose  Of  erecting  an  hospital  on  it.   The  place,  however,  did  not  suit, 
duner  or  dispensation  was  obtained  from  Regent  Moray  in  1566,  dispensing  with  the  con- 
annexed  to  the  charter  of  Queen  Mary — that  of  building  an  hospital  within  a  certain  time, 
^  iBovb^  the  magistrates  to  retain  the  gift,  or  to  sell  it ;  but  it  was  declared,  that  the  profits 
ttd  feu  daucs,  and,  in  the  event  of  a  sale,  the  price,  were  to  go  to  the  maintenance  of  the  Trinity 
and  few  no  other  purpose.    Down  to  1567,  however,  the  Trinity  Hospital  and  Church 
"^ed  by  Mary  of  Gueldres  remained  in  the  possession  of  the  Crown. 
Ml  lodi  November  1567  Sir  Simon  Preston  of  Craigmillar,  then  Provost  of  Edinburgh, 

".See  previous  report  23  D.  1322 :  33  Sc.  Jur.  $69.  S.  C  4  Macq.  Ap.  603 :  2  Macph.  H. 
^•;36Sc.Jur.  325. 
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obtained  ^tn  Regent  Moray  a  gift  of  the  Trinity  Colleze  Church,  houses,  biggings,  yards,  &C::., 
belonging  thereto,  "  to  be  biggit  and  upheld  by  the  good  town  and  tht  cleemosinars  to  be  placed 
thereinto  by  the  Provost,  Bailies,  and  Town  Council  for  the  lime  being ;"  and  he  then  transferred 
and  made  it  over  to  the  Magistrates,  who  thereupon  named  one  of  tu  bailies  to  be  master  of 
work  to  the  hospital. 

On  12th  November  thereafter  (1567),  a  charter  was  expede  tn  name  of  King  James  VI.,  with 
consent  of  the  Regent  and  the  Lords  of  the  Privy  Council,  in  favour  of  the  Provost,  Magistrates, 
Town  Council,  and  community  of  the  city,  whereby  they  conveyed  the  Collegiate  Church  and 
Hospital  of  the  Trinity  to  them.  This  charter  proceeded  cm  the  narrative  or  being  moved  by 
a  desire  to  assist  "such  poor  and  impotent  persons  as  may  stand  in  need  of  assistance,  so  that 
they  may  not  perish  and  die  through  extreme  hunger,  penury,  and  want  of  necessary  sustenance ;  * 
and  on  the  understanding,  that  Sir  Simon  Preston  intended  to  build  and  endow  an  hospital  for 
the  above  purposes. 

The  charter  reserved  the  right  of  patronage  belonging  to  the  wqvost  and  prebendaries  of  the 
College  Cburch  of  the  beidmen  then  placM  in  the  hospitaL  These  reserved  ri^ts,  howewer, 
were  afterwards  purchased  by  the  Council. 

The  Magistrates  and  Council,  in  virtue  of  this  charter,  thereafter  took  possession  of  the  collegi- 
ate church,  churchyard,  hospital,  and  various  other  buildings  adjoining,  and  erected  a  oew 
hospital  thereon,  but  the  church  was  allowed  to  remain,  and  they  continued  to  exist  till  acquired 
by  the  North  British  Railway  Company,  after  mentioned,  in  1846.  As  this  charter,  however, 
only  conveyed  the  old  buildings  themselves  without  the  revenues,  (which  consisted  of  the  lands 
conveyed  by  Queen  Mary's  charter  of  1^2  and  other  royal  grants,  remaining  in  the  hands  of 
the  provost  and  prebendaries,}  the  Magistrates  did  not  o'buin  possession  of  these  revenues  till 
1 585,  when  they  purchased  from  the  last  provost  of  Trinity  Hospital  the  benefice  of  the  provostry, 
"  with  all  and  sundry  kirks,  teind  sheaves,  and  other  teinds,  glebes,  manses,  orchards,  yards, 
annual  rents,  donations,  and  rights  of  patronage,  prebendaries,  and  other  offices  belonging  to 
the  said  provostry,  and  all  other  kirks  and  lands  annexed  thereto,"  which  the  provost  resiened 
into  the  king' s  hands  for  their  behoof.  This  purchase  was  completed  by  a  charter,  dated  3d  June 
1585,  from  King  James  VI.,  in  favour  of  the  Provost,  Bailies,  and  Council  of  Edinburgh,  whereby 
his  Majesty  granted,  and  perpetually  mortified,  disponed  and  confirmed,  to  them  and  their  pre- 
decessors, all  and  whole  the  benefice  of  the  provostry  of  the  Trinity  College  Kirk  above  men- 
tioned, with  the  patronages,  &c.,  belonging  thereto,  for  the  purpose  of  maintaining  the  poor  and 
sick  within  the  hospital,  and  poor  scholars  within  the  colleges  and  schools,  &c.  The  charters 
and  grants  before  mentioned  were  confirmed,  renewec^  and  ratified  by  several  other  charters, 
during  the  reign  of  King  James  VI.,  particularly  by  a  charter  of  15th  March  1603,01  favour*^ 
the  city,  commonly  called  "  The  Golden  Charter, '  and  1^  varions  other  charters  and  Acts  aS 
l^liament,  down  to  the  year  1636,  by  which  the  powers  of  die  Magistrates  were  considerably 
increased. 

The  Magistrates  and  Council  of  Edinburgh,  in  virtue  of  the  titles  and  charters  before  men- 
tioned, have,  since  1 567,  possessed  and  managed  the  whole  property  connected  with  the  Trinity 
Collegiate  Church  and  Hospital ;  and  the  revenues  and  funds  thereof  have  always  been  kept 
se}}arate  from  those  of  the  town  as  a  distinct  trust.  The  benefits  derived  by  the  inmates  of  the 
hospital  from  the  church  consisted  principally  in  their  receiving  free  accommodation  therein,  and 
the  hospital  funds  were  not  charged  with  the  repairing  of  the  church ;  while,  on  the  other  hand, 
the  Magistrates  drew  the  revenues  and  applied  them  to  the  support  of  the  church  and  minister. 
In  1584  they  divided  the  city  of  Edinburgh  into  four  parishes,  and  the  Trinity  College  Church 
was  allocated  by  them  to  one  of  these;  and  it  has  ever  since  remained  one  of  the  city  parishes^ 
under  the  name  of  Trinity  College  parish.  The  right  of  nomination  or  patronage  of  the  ministers 
has  also  been  exercised  1^  them  during  all  that  time. 

In  1848  the  North  British  Railway  Company,  being  desirous  of  procuring  ground  for  the  pur- 
pose  of  extending  their  station  in  Edinburgh,  applied  to  Parliament  for  an  Act  to  authorize  the 
acquisition  of  Trinity  College,  &c.  A  part  of  it  was  in  the  parish  of  Trinity  College,  and  on 
which  the  Trinity  CoUejge  Church  and  Hospital  were  erected.  The  bill  was  strenuously  opposed 
in  committee  by  the  citizens  of  Edinbui^h,  on  the  ground,  that  thechurdiwas  the  best  and  most 
perfect  specimen  of  the  order  of  architecture  to  which  it  belonged,  and  an  object  of  great 
archseological  interest.  The  consequence  of  this  opposition  was,  that  in  the  Act  9  and  10  Vict, 
c  74,  being  that  under  which  the  North  British  Railway  Company  obtained  their  powers,  a 
clause  was  inserted  to  the  elTect,  that,  before  the  railway  could  acquire  the  ground  and  buildings 
thereon,  they  must  agree  with  the  Magistrates  on  a  plan  for  the  removal  and  rebuilding,  at  the 
company's  expense,  of  a  church  of  the  same  style  and  model  in  all  respects,  with  equal  con- 
venience of  access  and  accommodation,  as  that  then  existing ;  and  in  the  event  of  any  difference  the 
Sheriff  of  Edinburgh  was  named  arbiter  between  the  parties.  This  clause  authorized  the  railway 
company  to  offer,  and  the  Magistrates  were  authorized  to  accept  of,  a  sum  in  lieu  of  the  oUigation 


^  In  carrying  out  this  clause,  the  parties  having  differed  in  regard  to  the  site  and  plans,  applied 
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to  tbe  SberilT,  who  approved  of  a  site,  and  also  of  certain  plans  under  a  report  from  Mr.  Rhind, 
archiiecL  The  railway  company  and  the  Magistrates  thereafter  entered  into  an  arrangement  on 
4th  May  184S,  whereby  they  were  relieved  from  the  condition  of  building  the  church  in  the  same 
style  by  paying  to  the  city  the  sum  of  ^£16,371  9J.  6d.,  being  the  estimated  cost  of  the  building, 
besides  a  sdeu  of  £,1^30  for  site,  &c.,  making  in  all,  ^£17,671  gj-.  dd.,  which  sum  was  accordingly 
paid  to  tbe  Magistrates  in  May  1848.  Tbe  building  occupied  as  the  Trinity  Hospital,  which 
flood  ^xut  from  the  church,  was  sold  to  the  North  British  Railway  Company  by  the  Magistrates 
aiidCoBiicil,aDd  the  price  was  applied  towardsthe  hospital  funds;  but  the  above  sum  of  ^17,671 
91: 6/,  bei^g:  the  price  of  the  church,  was  not  put  into  these  funds,  but  remained  in  the  hands  of 
tbe  Magistrates.  The  Trinity  College  Church  was  immediately  uken  down,  and  the  site  is  now 
occupied  by  the  North  British  Railway  Company  as  part  of  their  terminus. 

The  Lord  Provost  and  Magistrates  did  not  thereafter  proceed  to  erect  the  church,  in  conse- 
^QHice  of  various  conflicting  views  urged  in  the  Council;  and  after  some  years'  delay,  it  was 
rewhed  in  1856  to  apply  the  whole  sum  in  the  erection  of  the  church;  but  the  first  action  of 
dedaratw  after  mentioned  was  th^n  raised,  and  in  1858  it  was  proposed  and  carried  by  a  majority, 
(tbe  miiKvity  dissenting  as  after  mentioned,)  to  apply  about  £7000  in  building  a  new  Trinity 
Collegt  Church,  which  was  not  to  be  in  the  same  style  and  model  as  the  previous  one. 

Ib  1856,  Mary  Ann  Reid  and  Others,  members,  beneficiaries,  and  pensioners,  entitled  to  and 
enjoying  the  benefits  of  the  Trinity  Hospital  of  Edinburgh,  raised  the  first  action  of  declarator 
against  the  Lord  Provost,  Magistrates,  and  Town  Council  of  Edinburgh,  as  trustees  or  governors 
of  tbe  Trinity  Hospital  of  Edinburgh,  and  also  against  the  Presbytery  of  Edinburgh,  for  any 
iotmst  they  mi^ht  have,  concluding,  that  it  should  be  declared,  that  the  Trinity  College  Church 
and  Ho^ul,  with  the  ground  pertaining  thereto,  was  vested  in  the  Magistrates  and  Council,  as 
tnutees  and  administrators,  exclusively  for  the  uses  and  purposes  mentioned  in  the  charter  of 
King  Tunes  VI.,  of  12th  November  1567,  and  the  subsequent  ratifications  and  confirmations 
thoeor  by  charters  and  Acts  of  Parliament;  that  the  charter  of  12th  November  1567  was  still  a 
wbasting  grant ;  and  that  the  Magistrates  and  Council  were  not  entitled  to  apply  tbe  property 
coBTCye^  or  the  produce  thereof,  for  any  other  purposes  than  those  prescribed  in  the  charter ; 
aid,  in  particular,  ^kat  they  were  bound  to  apply  the  sum  of  ^^17,671  9J'.  received  by  them 
as  compensatioii,  and  interest,  solely  for  behoof  of  the  Trinity  Hospital  and  fur  the  building  and 
coastnicti(»  of  the  same;  and  that  tbey  should  be  interdicted  from  applying  any  part  of  the 
aoney  towards  the  erection  of  a  church  to  be  one  of  the  city  churches  of  Edinburgh. 

Tbe  pursuers  in  this  action  pleaded — (i.)  That  under  the  express  terms  of  the  charter  of  12th 
Noveinher  1567,  the  Trinity  College  Church  Hospital,  and  the  revenues  thereof,  were  vested  in 
Ae  Magistrates  solely  for  the  purposes  mentioned  therein,  which  they  alleged  was  solely  the 
nipport  of  the  hospital  and  the  inmates  thereof,  and  that  they  were  now  entitlwl  to  apply  the  sum 
Ribied  hy  them  ^om  the  church  for  the  maintenance  and  support  of  the  hospital,  and  not  in  the 
cnoion  o(  a  new  church ;  such  being  a  purpose  alien  to  the  objects  of  the  grant.  (2.)  That  the 
Uicistrates  were  not  entitled  to  found  upon  the  usage  of  the  church  as  one  of  the  city  churches 
hr  nch  a  number  of  years,  in  respect,  that  tbey  themselves,  being  the  trustees  for  the  hospital, 
codd  not  found  upon  the  said  usage  and  application  which  was  contrary  to  the  purposes  of  the 
Matter;  they  also  never  having,  by  any  deed  or  writing,  conveyed  the  property  of  the  cbarch 
from  JAmc  as  trustees  for  the  hc^Ul  to  the  city ;  that  such  usage  and  application  was  therefore 
il^l,  and  tmly  took  pfoce  by  toleration  or  sufferance. 

Tbe  second  attioH  m  declaratcHr  was  twought  at  the  instance  of  William  Forrester  and  Others, 
be  minority  of  the  council  dissenting  from  the  proposal  to  apply  ^£7000  of  the  money  received 
from  the  railway  company  in  the  erection  of  a  church,  and  a  number  of  citizens  and  gentlemen 
of  taste  residing  in  Edinburgh,  gainst  the  majority  of  the  Magistrates  and  Council,  concluding 
tohare  it  dedued,  that  the  ;£i7,67i  91.  (idy  received  by  them  under  the  Act  of  Parliament  and 
^Snemoi^  was  held  by  them  in  trust  for  the  erection  of^  a  new  church  within  the  parish  of  Trinity 
(College,  or  as  near  thereto  as  conveniently  might  be,  with  equal  convenience  of  access  and 
^^nnniDodation  to  that  which  formerly  existed,  and  of  the  same  style  and  model  in  all  respects ; 
*nd  to  prohibit  them  from  building  a  church  of  any  other  description,  style,  or  model,  and  from 
ttnployuig  the  funds  received  in  any  other  way  than  what  was  contemplated  by  tbe  Act.  The 
P^surs  contended,  that  the  chiu-ch  contemplated  by  the  Act  of  Parliament  to  be  erected,  and 
nrvhich  the  Magistrates  and  Town  Council  receivedthemoney  from  the  North  British  Railway 
C'»^y»  was  to  be  (me  strictly  the  same  in  style  with  that  which  formerly  existed ;  that  the 
<^nsibUity  of  erecting  it  had  been  transferred  from  the  railway  company  to  the  Magistrates 
>Bd  Council,  under  the  arrangement  already  mentioned;  and  that  the  application  of  onfy  a  part 
<"  sum  towards  the  erection  of  a  building  not  the  same  in  shrle  architecttu%  and  size 
K^pcwd  by  the  majority  of  the  Council,  was  contrary  to  the  terms  or  the  Act,  and  was  therefore 

Tbe  Court  of  Session  held,(i.)  That  the  beneficiaries  of  the  hospital  were  not  entitled  to  insist 
n  ^  nmiey  received  &om  the  Railway  Co.  being  applied  to  the  hospital ;  and,  (z.)  that  the 
^^ates  most  expend  the  whole  of  the  money  m  erecting  a  new  church  in  'tbe  same  style  and 
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The  pursuers  in  this  case  appealed  against  the  interlocutors,  and  in  their  printed  case  stated 
the  following  reasons:— i.  Because  Trinity  College  Church  was  held  by  the  respondents  ud 
their  predecessors  in  office  on  the  trusts  expressed  in  the  charter  of  12th  November  1567  for  tie 
benent  of  the  hospital.  2.  Because  the  beneficiaries  of  the  hospital  have  not  lost  their  rigbt  bf 
any  adverse  possession  of  the  community  of  the  city  of  Edinburgh,  and  there  has  been  no  use  or 
possession  of  the  Trinity  College  Church  which  can  afTect  the  trusts  of  the  charter  or  give  any 
different  meaning  to  it  from  that  which  the  language  thereof  clearly  imports.  3.  Because  iIk 
money  received  by  the  respondents  from  the  North  British  Railway  Company  as  the  value,  or  as 
co.npensation  for  the  loss,  of  the  old  church,  is  affected,  in  the  hands  of  the  respondents,  with  the 
same  trusts  as  the  church  itself  had  been,  and  because  it  was  no  part  of  the  duty  of  the  respKMid- 
ents  to  devote  or  appropriate  this  money  in  building  another  church  for  the  parish  or  district 
called  Trinity  College  Parish.  4.  Because  the  appellants  were  entitled  to  luive  a  decree  of 
declarator  in  terms  of  the  leading  conclusions  of  their  summons.  Because  the  appellants  were 
entitled  to  interdict  in  terms  of  the  consequential  conclusions  of  the  summons,  or,  if  these  con- 
clusions <went  too  far,  the  Court  ought  to  have  granted  an  interdict  to  such  an  extent  as  tbe 
appellants  were  entitled  to,  regard  being  had  to  the  trusts  of  the  charter  of  1567;  and  because,, 
although  the  appellants  were  not  entitled  to  this  interdict,  the  Court  ought  to  have  made  sucb' 
order  as  should  establish  the  rights  and  interests  of  the  beneficiaries  and  the  duties  of  the 
trustees,  and  should  secure  the  due  administration  of  the  charity  in  time  to  come. 

The  responcknts  (the  Magistrates  of  Edinburgh)  submitted  to  the  judgment  of  the  Hous^ 
referring  to  their  reasons  for  altering  tbe  interlocutors,  as  stated  in  next  case. 


In  this  case  the  appellants  (the  Mapistraies  of  Edinhtrf^  submitted,  that  the  interlocuton 
should  be  reversed  or  altered,  for  the  following  reasons :— r.  Because  the  Act  of  Parliament  9 
and  10  Vict.  c.  74does  not  impose  on  the  appellants  anyobligation  to  expend  the  money  received 
from  the  North  British  Railway  Company  in  the  erection  of  a  church  of  the  same  style  and  modd 
as  the  church  formerly  and  at  tbe  date  of  the  said  Act  existing.  2.  That,  apart  from  the  said 
Act  of  Parliament,  there  is  no  ground  in  law  on  which  any  such  obligation  rests  on  the  appellants. 
3.  That,  assuming  that  the  appellants  are  under  an  obligation  to  expend  the  money  as  directed 
by  the  interlocutor  of  28th  June  i860,  they  are  entitled  to  use  their  discretion  in  such  expenditure, 
they  always  complying  with  the  requirements  of  the  Act  of  Parliament  and  of  the  said  interlocutor. 

The  respondents  (Forrester  atui  others),  in  their  printed  case,  supported  the  interlocutors  for 
the  following  reasons ; — i.  Because,  upon  a  just  construction  of  the  Act  of  Parliament,  9  and  10 
Vict.  c.  74,  tbe  sum  received  by  the  appellants  from  the  railway  company  does  not  belong  abso- 
lutely to  the  Mi^strates  and  Council,  bntjs  held  by  tbem  in  trust  for  the  erection  of  a  church 
within  the  parish  of  Trinity  College,  or  as  near  thereto  as  cooveniently  may  be,  with  equal  con- 
venience or  access  and  accomnuMation,  and  of  the  same  style  and  model  as  the  church  whicb 
existed  in  that  parish  at  and  previous  to  the  date  of  the  said  AcL  -  3.  Because  the  sum  received 
by  the  appellants  was  received  by  them  on  the  trust,  that  the  same  should  be  applied  in  the 
erection  or  a  church  as  directed  by  the  said  Act.  3.  Because  it  was  the  right  and  duty  (rf  the 
Court  below  to  see,  that  the  ptu-poses  of  the  trust  were  properly  and  ^irly  carried  out  by  the 
appeUants,  and  because,  in  the  interlocutors  appealed  against,  the  proper  orders  were  pronounced 
for  carrying  these  purposes  into  effect.  4.  Because,  under  the  Act  of  Parliament  and  the  agree- 
ment with  the  railway  company,  the  appellants  have  not  and  had  not  an  absolute  and  uncon- 
trolled discretion  as  to  the  selection  of  a  site  for  the  new  church,  any  more  than  as  to  the  appli- 
cation of  the  money  received  from  the  railway  company.-  5.  Because  the  interlocutors  complained 
of  are  in  all  respects  well  founded. 

Anderson  Q.C.,  and  C.  Wotkerspoon,  for  the  appellants  Qephane. — The  interlocutors  of  the 
Lord  Ordinary  and  Inner  House  were  wrong.  Tbe  trusts  under  which  this  church  was  held  were 
those  declared  in  the  charter  of  1 567,  previous  to  which  the  property  in  the  church  was  in  the 
Crown.  That  was  a  grant  of  the  College  Church  as  its  primary  subject  for  the  support  of  tbe 
poor ;  along  with  the  church  were  given  other  subjects,  but  there  is  no  distinction  made  between 
the  hospital  and  the  church.  The  beneficiaries  of  the  charity  have  not  lost  their  right  by  adverse 
possession.  It  is  well  settled,  that  no  l«igth  of  time  will  avail  to  sanction  a  violation  of^the  trust 
— Ramsayv.  ColleeeofSt.  Andrews^^  D.  1366;  MagistraUs  of  Dundee^,  Presbytery  0/  Dundee, 
anUt  p.  1078 ;  4  Macq.  Ap.  228 ;  33  Sc.  Jur.  707 ;  Baird  v.  Magistrates  of  Dundee,  ante, 
p.  1156 :  35  Sc.  Jur.  305.  It  is  said  tbe  use  of  the  church  as  a  parish  church  was  an  aidverse 
user ;  but  such  user  was  not  inconsistent  with  user  by  the  pensioners,  and,  so  far  as  it  was,  it  vas 
a  Iveach  of  trust  The  recognition  of  this  misapplication  of  the  church  is  said  to  be  contained 
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naSbtDteof  15S7;  but  when  examined  there  is  no  such  recognition.  Nor  is  there  any  recog- 
aitiim  by  the  Court  of  Session  in  the  case  of  Clapperton  v,  Afa^istrtUes  of  Edinburgh,  2  D.  138$* 
which  dtd  not  decide  any  question  as  to  the  property  in  the  church.  The  church  being*  therefore, 
ininssed  with  certain  trusts  in  the  hands  of  the  Magistrates,  it  follows,  that  the  price  or  com- 
posttioD  recdved  in  lieu  the  same  is  impressed  with  the  same  trusts.  The  sole  object  of  the 
trost  was  the  benefit  of  the  poor  pensioners.  The  church  was  their  absolute  property,  and  the 
trustees  might  have,  immediately  after  the  grant  of  1567,  converted  the  church  into  an  hospital 
if  i[  was  for  the  benefit  of  the  charity.  The  governors  of  a  charity  may  sell  the  lands  for  the 
beoeft  of  the  charity — i  More's  Stair,  169,  note  T.  Frimd  faciei  therefore,  the  price  of  the 
chBTch  obtained  from  a  railway  company  would  not  require  to  be  applied  in  reproducing  the 
chtirtb  in  its  old  form ;  to  do  so  would  not  be  for  the  interests  of  the  charity.  Nor  does  the  lan- 
guage of  the  Railway  Act  impose  any  such  mode  of  applying  the  money.  The  whole  clause  is 
neivly  a  machinery  for  ascertaining  the  price,  but  the  Statute  does  not  deal  with  the  application 
of  the  (mce  when  obtained.  It  cannot  be  for  the  interest  of  the  charity  to  waste  its  funds  on 
baoM  architecture,  which  is  only  valuable  for  some  collateral  purpose.  Therefore  the  interlo* 
caton  of  the  Court  below  are  wrtmg  in  ordering  a  rebuilding  of  the  church  in  the  same  style  and 
mdel  as  the  old.  Even  if  it  be  held,  that  there  was  a  dedication  f>f  the  church  to  the  use  of  the 
K^Uxmring  mhabitants  for  the  purposes  of  a  parish  church,  die  utmost  that  can  be  ordered  is 
boildii^  of  another  church  giving  similar  accommodation  but  not  containing  fanciful  archi- 
itaure,  and  the  surplus  of  the  money  would  then  be  applicable  for  the  benefit  of  the  charity. 
The  appellants  were  entitled  to  interdict  in  terms  of  their  summons.  It  was  said  the  interdict 
toi^t  too  large  a  remedy,  by  prohibiting  the  building  of  any  church ;  but  even  if  it  did,  the 
Coifft  oujht  to  have  liberally  amended  the  prayer,  and  treated  that  part  as  surplusage.  Such  is 
die  coarse  of  practice  in  English  charity  %w\s-~-Att0mey  General  v.  Corporation  of  Rochester,  5 
De  G.  M.  &  G.  81 1 ;  and  the  law  of  Scotland  is  rather  more  liberal  than  that  of  England  in 
h7oar  of  charities — Crickton  v.  Grierson^  3  W.  S.  336;  Jack  v.  Burnett,  5  Bell's  Ap.  409; 
Xtgistrates  of  Dundee  v.  Morris,  3  Macq.  Ap.  134;  ante,  p.  747;  33  Sc.  Jur.  707  ;  \Baird 
T.Mt^istrates  of  Dundee,  ante,  p.  1 156;  35  Sc.  Jur.  305. 

AaAQ.C,  and  Sir  H.  Cairns,  Q.C.,  for  the  Lord  Provost  and  Magistrates -of  Edinburgh.— 
The  Ma^strates  of  Edinburgh  are  not  interested  in  this  litigation  except  as  trustees,  and  are 
^■tte  reuiy  to  submit  to  whatever  order  is  made.  But  they  submit,  that  they  are  not  bound  under 
Ae  Railway  Act  to  rebuild  the  church  in  Utie  same  style  and  model  as  has  been  ordered  by  the 
Covtbdow.  That  is  not  the  effect  of  the  8th  section  of  the  Act  That  section  merely  makes 
ii  oblnatory  on  the  Railway  Compwy  so  to  erect  the  church,  if  they  should  undertake  to  build 
ii  at  all ;  but  there  is  no  similar  obligation  thrown  on  the  Magistrates  as  trustees  of  iSae  charity. 
It  b  obvious  the  money  in  their  hands  would  be  impressed  with  the  purposes  of  the  trust ;  but  the 
tr«t  does  not  require  the  proceeds  to  be  wholly  spent  in  the  rebuilding  of  the  church,  stone  for 
Booc,  as  it  originally  stood.  The  8th  section  was  merely  a  machinery  tor  ascertaining  what  sum 
ihoold  be  paid  by  the  company  as  a  discharge  of  their  obligation,  for  it  was  deemed  unsafe  to 
Inst  to  the  Lands  Clauses  Act  for  compensation ;  but  when  the  sum  was  once  paid,  the  Statute 
^^nctus  officio,  and  the  proceeds  then  became  merged  in  the  general  funds  of  the  M^s- 
tiates  as  trustees.  Therefore  the  interlocutor  in  Forrester's  case  was  wrong.  What  then  were 
the  tmsts  on  which  the  Magistrates  held  the  proceeds  ?  They  have  a  discretion  as  to  the  kind 
flf  chmdi  to  be  built  with  the  pi*oceeds,  and  it  is  within  such  discretion  to  apply  a  sum  of  /7000 
toboilda  church  containing  similar  accommodation  to  the  old  church,  and  to  devote  the  rest  of 

fandj  to  the  uses  of  the  charity,  which  application  of  the  funds  is  that  which  is  most  con- 
futeu  with  the  history  and  position  of  the  charity.  But  as  to  the  precise  mode  of  applying  the 
mey,  the  Magistrates  are  indifferent,  and  will  obey  the  order  of  the  House. 

The  Attorney  General  (Palmer),  and  Selwyn  Q.C.,  for  Forrester.— The  grants,  coupled  with 
y^et^xuL  user,  shew  a  dedication  of  the  church  to  the  uses  of  the  charity  and  of  the  inhatntants 
l»t  to  be  used  as  a  church.  Ther^re,  whoever  mmey  was  to  be  paid  for  die  church 
most  coBtiiuie  to  be  impressed  with  the  same  trust  But  the  terms  of  the  8tb  section  of  the 
^Ivay  Aa  recognize  and  confirm  this  specific  appro[»riation  of  the  money.  By  that  section 
*e  Magistrates  are  bound  to  apply  the  whok  of  the  money  in  reproducing,  in  the  same  style,  the 
<™ch  as  it  was  originally.  The  Statute  did  not  deal  wUh  the  Magistrates  as  ordinary  pro- 
P^Kiors,  but  as  tmttees  bound  to  maintain  the  church  specifically.  Therefore  the  interlocutor 
■  Fwrester's  case  was  right. 

LOU*  Chancellor  Westbury.— My  Lords,  I  think  it  desirable  to  call  your  Lordship's 
J^Ottsi  particularly  to  this  case,  the  -ircumstances  of  which  I  will  carefully  review,  in  the  hope 
M  cnljr  the  grounds  of  your  Lordships'  decision  may  be  fully  stated  and  well  understood, 
M  aho  in  the  hope,  which  I  am  almost  afraid  to  entertain,  that  further  litigation  in  this  matter 
■»*  be  prercnted. 

TV  case  is  one  of  very  great  simplicity,  and  to  a  mind  acquainted  with  the  subject,  and  with 
ttcpnnciples  which  ou^ht  to  govern  the  administration  of  charities,  it  can  present  no  possible 
wftcuky.  The  material  facts  are  these :   Anterior  to  the  Reformation,  and  from  a  foundation 
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made  in  the  1 5th  century,  there  was  established  in  Scotland,  immediately  without  the  predncts 
of  the  city  of  Edinburgh,  but  now,  I  believe,  included  within  these  precincts,  a  college,  or,  as  «c 
should  call  it  in  England,  a  chantry  of  priests,  to  which  an  alms  bouse  or  hospital  was  annexed. 
It  appears  that  the  ecclesiastical  part  of  this  eleemosynary  foundation  consisted  of  a  provost, 
eight  prebendaries,  and  two  choristers.  The  purely  eleemosynary  part  of  it  consisted  apparently 
of  thirteen  headsmen,  poor  men.  There  was  attached  to  the  college  a  church  apparently  buik 
in  a  very  beautiful  manner,  and  presenting,  though  imperfect,  a  fine  specimen  of  the  order  of 
architecture  according  to  which  it  was  erected.  The  church  consisted  merely  of  a  choir  and  of 
what  is  called  in  Scotland  a  cross,  or  by  us  more  frequently  a  transept.  It  was  undoubtedly  of 
dimensions  far  beyond  what  was  required  by  the  priests  and  by  the  beadsmen,  and  therefore  it 
is  reasonable  to  infer,  that  it  afforded  accommodation  to  the  neighbouring  residents.  In  this  sute 
of  things,  the  Reformation  swept  over  Scotland.  The  priests  were  driven  out  of  the  place,  the 
beadsmen  apparently  were  pennitted  to  remain  there.  It  would  seem,  that  the  church  was 
disused  for  some  time  before  the  grant  of  the  charter  of  1567,  and  part  of  the  hospital  appean 
to  have  fallen  into  a  state  of  ruin. 

In  this  condition  of  things,  during  the  infancy  of  King  James  i.,  the  charter  of  1567  was 
granted.  It  is  unnecessary  to  call  your  Lordships'  attention  to  that  charter  in  any  considcraUe 
detail.  Your  Lordships  will  find,  that,  for  charitable  purposes,  a  grant  is  made  by  King  James 
to  Sir  Simon  Prestoun,  who  was  at  that  time  Provost  of  the  city  of  Edinburgh,  being  a  giant  of 
the  whole  of  the  church  called,  Collegiate  Church  of  the  Trinity,  with  the  churchyard,  building 
and  so  forth,  appertaining  thereto,  and  also  the  hospital,  at  that  time  denominated  Trinitj 
Hospital.  The  whole  )of  this  is  granted  to  the  Provost  and  Magistrates  of  Edinburgh.  The 
purposes  of  the  grant  appear  to  be  these :  An  obligation  is  thrown  upon  the  Magistrates  to  rebuild 
or  construct  the  hospital,  and  to  support  the  poor  and  the  sick,  who  were  the  objects  of  tbe 
charity  ;  and  it  is  provided  that  the  whole  of  the  property  so  granted  shall  be  devoted  to  these  uses 
and  to  none  other. 

It  would  seem  that  the  master  of  the  hospital,  that  is,  the  superintendent  of  the  poor  men, 
continued  to  reside  in  the  hospital  at  the  time  of  the  grant ;  and  accordingly  we  find  a  contract,tbat 
was  made  between  the  Magistrates  of  EUlinburgh  and  the  master  of  the  hospital,  a  person  of  the 
name  of  Robert  Pont,  which  it  is  material  tmly  to  advert  to  for  the  purpose  of  pointing  out,  that 
Mr.  F<Hit  surrendered  into  tbe  bands  of  the  Crown,  for  the  benefit  of  the  grantees,  namely,  tbe 
Mi^strates  of  Edinburgh,  the  benefice  of  Trinity  College,  and  all  the  things  appeitaining  to  it ; 
and  that,  in  consideration  of  this  transfer,  the  Magistrates  paid  to  Mr.  Pont  a  sum  of  money.aad 
the  Magistrates  also  contracted  to  pay  Mr.  Pont  the  sum  of  /160  Scots  yearly  durin|;  Ws  life- 
time. I  advert  to  this  only  for  the  purpose  of  pointing  out,  that  it  is  reasonable  to  infer,  that 
some  money  was  paid  by  the  Magistrates,  probably  out  of  their  own  funds,  for  the  purposes  of 
this  charity. 

In  that  state  of  things,  another  grant  was  made  by  King  James  i.  to  which  it  is  material  to 
refer.  It  appears  to  be  dated  in  the  month  of  June  1585.  Its  materiality  as  bearing  upon  the 
present  subject  of  inquiry  lies  in  the  fuller  description  which  it  contains  of  the  objects  of  the 
hospital.  After  a  more  full  and  ample  description  of  the  objects  of  the  grant,  it  is  declared,  that 
it  should  be  taken  and  held  by  the  Provost  and  Magistrates  of  the  city/r(»  susi^ntatiofu,  and  so 
forth;  for  the  maintenance  of  the  aged  decrepit  men,  orphans,  and  poor  within  the  hospital,  and 
poor  scholars  within  the  college  and  schools  at  all  times  thereafter.  The  charter  also  proceeded 
to  authorize  the  Magistrates  and  Council  to  rebuild  the  hospital,  which  was  then  in  a  ruinous 
condition,  in  a  more  convenient  situation  at  or  near  the  college. 

A  little  anterior  to  this  particular  grant,  in  the  year  1 584,  the  Magistrates  appear  to  have 
divided  the  town  or  city  of  Edinburgh  into  four  districts  or  parishes.  And  your  Lordships  mil 
find,  that  on  the  14th  October  1 584,  a  resolution  or  order  was  made  by  the  Town  Council,  by 
which  the  Trinity  College  Church,  that  is,  the  church  of  this  charity,  was  appropriated  for  the 
accommodation  of  the  north  east  parish  or  district.  I  wish  particularly,  therefore,  to  point  out, 
that  from  the  very  earliest  times,  and  as  soon  as  it  could  be  supposed  that  the  grantees  took 
possession  of  tbe  subject  of  the  CTant,  there  was  a  dedication  of  the  collegiate  church,  so  far  as 
It  could  be  applied  without  prejudice,to  the  use  of  the  hospital  for  the  accommodation  and  smice 
of  the  inhabitants  of  the  district. 

■  Your  Lordships  will  find,  from  tbe  subsequent  charter,  that  the  hospital  was  rebuilt  by  the 
Magistrates  of  Edinburgh,  and  then  come  two  important  charters  of  May  and  July  1 587,  to  which 
I  will  for  a  moment  direct  attention.  The  important  part  of  them  appears  to  be  a  statement  by 
the  King  in  the  charter  of  May  1857,  that  it  shall  be  lawful  for  the  Provost  and  Magistrates  and 
their  successors  to  use  the  old  hospital  in  order  that  they  may  be  able  (it  is  printed  very  inaccu- 
rately, but  your  Lordships  will  be  able  to  make  the  necessary  corrections,)  to  support  the  poor 
within  tbe  hospital,  which  has  been  recently  repaired  by  them,  by  means  (M  the  rents  of  the  said 
hospital,  in  a  convenient  manner. 

Then,  in  a  subsequent  charter,  your  Lordships  will  find  a  declaraticm  made,  that  the  grant  is 
for  the  support  of  the  ministers  and  the  poor,  and  for  the  entertainment  of  the  said  college,  (that, 
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I  sappOM^  means  for  the  preservation  or  the  maintaining  of  the  said  college,)  lately  erected  by 
Acfli^  dot  is,  the  Magistrates.  Then  follows  a  provision,  that  the  Provost  and  community,  and 
their  successn^,  shall  be  bound  to  support  the  ministers  serving  at  the  churches. 

To  that  may  be  added  an  Act  of  Parliament  which  was  passed  in  1593,  which  also  recognizes 
Ae  poMtion  of  the  Council  and  Magistrates  with  respect  to  the  charity. 

I  have  troubled  you  at  this  length  with  these  details  for  the  purpose  of  shewing,  that  at  that 
tim^  by  an  order  made  in  October  1 584,  the  church  had  been  dedicated  to  the  purposes  of  the 
distri:^,  so  far  as  it  was  not  required  for  the  hospital ;  that  that  use  of  the  church  which  must 
kan  been  then  perfectly  well  known,  is  nowhere  adverted  to  as  being  at  variance  with  the 
fHposes  of  the  charity,  and  must  therefore  be  taken  to  be  sanctioned  and  confirmed  by 
(be  sobsequent  grants  to  which  I  have  adverted. 

la  that  state  of  things,  your  Lordships  will  Snd  a  further  statement  which  is  material,  in  which 
it  is  stated  and  appears  to  have  been  admitted,  that  Trinity  College  parish,  or  Trinity  College 
district,  vas  well  known  as  one  of  the  districts  into  which  the  citjr  was  divided,  and  that  the 
bmldiiig  therein  used  as  the  church  has  been  constantly  treated  as  if  it  were  the  parish  church 
of  that  district. 

Now,  ^m  these  fact%  therefore,  I  sulnnit  to  yotn-  Lordships,  that  two  conclosions  may  with 
pn^iriety  be  drawn.  First,  that  the  permitting  Trinity  Church  to  be  used  as  a  place  of  wra-ship 
kt  the  inhabitants  of  the  district,  after  reserving  full  accommodation  for  the  poor  and  the  officers 
of  the  hospital,  was  not  a  breach  of  trust,  but  was  perfectly  consistent  with  the  purposes  of  the 
charitable  grant.  And  secondly,  that  inasmuch  as  such  user  has  continued  uninterruptedly  from 
the  foundation  of  the  charity  to  the  present  time,  it  must  be  considered,  that  the  maintenance  of 
the  church  for  the  use  of  the  hospital  and  of  the  inhabitants  of  the  adjoining  district  is  one  of 
tbe  lawful  purposes  of  this  charity.  These  being,  as  I  conceive,  just  conclusions  to  draw  from 
the  facts  to  which  1  have  referred,  I  now  pass  on  to  the  transactions  which  have  subsequently 
occtirred,  and  which  have  given  rise  to  this  litigation. 

The  North  British  Railway  Company  was  empowered  by  its  Act  of  Parliament  to  take  for  the 
Mtposes  of  its  railway  and  for  the  purpose  of  constructing  a  station  for  that  railway  the  piece  of 
and  on  which  this  colle^ate  church  stood,  and  of  course  it  was  a  matter  of  great  importance, 
that  the  terms  and  conditions  on  which  the  raihra]^  company  shoald  be  permitted  to  take  this 
hnd  shoald  be  accurately  and  clearly  defined  in  thnr  Act  of  Parliament.  I  desire  you  to  pause 
far  a  minute  to  consider  what  is  the  object  of  one  of  these  Railway  Acts  of  Parliament  The 
ol^ect  of  an  Act  of  Parliament  of  that  kind  is,  to  define  the  manner  in  which  the  railway  com- 
puf  shall  be  bound  to  make  compensation  to  the  owner  of  the  property  taken,  but  it  is  not  a 
pm  of  the  object  of  such  an  Act  of  Parliament  to  interfere  at  all  with  the  title  to  that  property, 
or  to  lay  down  any  rule  affecting  the  ownership  of  the  property,  or  the  manner  in  whioi  the 
mmey  to  be  given  to  the  owner  of  the  property  shall  be  employed.  To  do  any  such  thia^  woold 
be  greatly  beyond  the  jvoper  scope  and  limits  of  that  description  of  legislation. 

Now,  with  that  general  observation,  I  will  beg  attention  to  the  clause  in  the  North  British 
Railway  Act,  which  is  the  8th  section  of  the  9  and  10  Vict.  c.  74,  upon  the  particular  language  of 
which  a  great  part  of  this  legislation  is  founded.  And  indeed,  on  the  construction  proposed  to 
be  given  to  that  section,  the  whole  of  the  second  suit  brought  by  Forrester  and  Others  is 
cntirdy  based.  Now,  the  section  (reading  tt  shortly)  may  be  divided  into  three  parts.  The  first 
ponioo  of  it  enables  the  company  to  restore  and  rebuild  the  church,  which  they  purpose  to  take 
down,  and,  in  the  event  of  their  doing  that,  the  obligation  is  carefully  imposed  upon  the  company 
of  lestoring  and  rebuilding  it  exactly  as  they  found  it  at  the  time  when  they  took  possession  of 
it  And  in  order  to  meet  any  questions  that  might  arise  in  the  course  of  that  operation,  a 
tnbnul  or  arbiter  is  inrovided,  namely,  the  Sheriff  aS  Edinburgh,  to  whom  any  differences  of 
•fMBion  arinng  in  the  course  of  that  operation  might  be  referred.  Then  the  section  concludes 
liidi  an  alternative  which  it  is  put  in  the  power  of  the  railway  company  to  adopt,  namely,  that  in 
l>«  of  the  ohUgacicm  which  has  been  thus  carefully  described,  to  rebuild  the  church  thraiselves, 
they  may  give  to  the  Magistrates  and  Town  Council  a  sum  of  money  as  compensation  for  the 
cfauch.  And  by  a  species  of  refinement  and  subtle  construaion,  whidi  I  rM;ret  tlut  any  person 
has  been  found  to  entertain,  because  it  has  produced  years  of  litigation,  and  has  been  an  impedi- 
ment to  the  use  and  application  of  the  money  belonging  to  this  charity,  it  appe£u?  to  have  been 
dto^ht,  that  it  was  possible  to  construe  the  clause  in  such  a  manner  as  to  attach  to  the  money  to 
Wpd  by  the  railway  company  an  oUigation  of  application  [ffecisely  to  the  same  effect  as  that 
*hidi  the  railway  company  would  have  been  bound  to  observe,  in  tbe  event  oi  their  adopting  the 
fat  alternative  of  undertaking  to  restore  the  church. 

I  think  it  impossible  that  any  such  ingenious  subtlety  should  receive  any  kind  of  acceptance. 
One  of  your  Lordships  (Lord  Cranworth)  suggested  what  is  the  true  interpretation,  as  I 
iMi&bly  think,  of  these  words — in  lieu  of  the  said  obligation,  namely,  the  obligation  of  restora- 
lien,  which  is  describ:^  in  the  first  part  of  the  clause.  If  it  be  not  the  alternative  embraced  by 
^  OMnpany,  it  is  still  to  be  tbe  measure  of  the  amount  of  compensation,  so  that,  in  point  of  fact, 
ne  olijKt  of  the  clause  is  this,  that  if  the  company  did  not  undertake  to  restore  the  church 
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actually,  they  were  bound  to  pay  to  the  Magistrates,  as  trustees  of  the  charity,  such  a  sum  of 
mooey  as  they  would  have  required  to  expend,  if  the  first  alternative  had  been  embraced  hjr 
them.  That  is  a  reasonable  interpretation  to  give  to  the  clause,  and  it  gives  a  standard  of  tta 
compensation  ta  be  paid. 

It  appears  that  practically  this  was  the  construction  which  the  parties  put  upon  the  clause. 
For  proceedings  were  taken  for  the  purpose  of  ascertaining  what  ought  to  be  done  in  order  to 
restore  the  church,  and  they  were  prosecuted  so  far  as  to  enable  the  referee  to  determine  exactly 
the  sum  of  money  which  the  railway  company  would  have  to  expend,  if  they  had  entered  upcm 
and  completed  the  work  of  restoration.  The  railway  company  very  wisely  preferred  to  pay  the 
money,  rather  than  to  undertake  the  duty  of  seeing  to  its  expenditure,  and  presiding  over  the 
restoration  of  the  church ;  and  that  sum  of  money,  which  is  very  considerable,  amounting 
altogether,  1  think,  to  ^^17,000,  was  actually  paid  over  to  the  trustees  of  the  hospital  in  the 
month  of  May  1848. 

Now  that  money,  when  received  by  the  trustees  of  the  hospital,  was  part  of  the  general  tods 
of  the  charity,  a j^licable  for  the  purpose  of  re-instating  the  church  in  a  reasonable  time  precisely 
in  the  same  condition  in  which  it  stood  at  the  time,  when  the  church  was  taken  away  by  the 
railway  company.  But  it  would  be  ridiculous  to  suppose  for  a  moment,  that  it  was  the  object  d 
the  Act  of  Parliament,  or  that  there  can  be  any  principle  of  law  or  any  su|^^tion  of  reason  or 
common  sense,  that  would  lead  the  mind  to  the  conclusion,  that  this  money,  when  received  by 
the  Magistrates  and  Town  Council,  was  received  under  an  obligation  to  have  it  expended 
entirely,  or  the  i^ter  part  of  it,  in  the  actual  reproduction,  with  all  its  architectural  decorations, 
of  that  exact  building  which  was  taken  by  the  railway  company.  It  is  a  lamentable  thing,  tbat 
such  a  suggestion  was  ever  made  ;  it  is  as  unfounded  in  law  as  it  has  been  lamentable  in  its 
consequences.  I  hope  your  Lordships  will  not  yield  the  smallest  countenance  to  any  such 
contention,  which  ought  not  to  have  been  entertained  by  any  reasonable  mind,  and  which  wonid 
be  utterly  repudiated  by  any  one  knowing  well  the  pnnci[deB  upon  which  charities  ouglft  to 
be  administered. 

This  leads  at  once  to  the  conclusion,  that  the  whole  of  that  suit,  instituted  by  Forrester  and 
others,  and  which  was  brought  expressly  for  the  purpose  of  maintaining  the  proposition,  that  the 
whole  of  the  money  paid  by  the  railway  company  should  be  dedicated  to  the  purpose  of  an  exact 
reproduction  of  the  original  building,  is  founded  upon  an  entire  misconcef^ion  and  erroneooi 
construction  of  the  clause  of  the  Act  of  Parliament,  and,  thereftve,  I  have  not  the  smallest 
hesitation  in  advising  your  Lordships,  that  the  whole  of  the  interlocutors  in  that  suit  which  have 
been  appealed  from  should  be  reversed  ;  that  the  defenders  shall  be  absolved  from  the  coo- 
elusions  of  the  summons,  and  the  summons  itself  be  dismissed.  I  am  very  sorry  to  be  obliged 
to  add,  in  ccHisequence  of  the  countenance  tbat  hasbera  given  to  that  suit,  that  I  cannot 
individually  advise  your  Lordships  to  go  further  than  to  dismiss  it  without  expenses. 

Then  that  suit  having  been  cleared  away,  we  come  to  the  consideration  of  the  other  suit 
originally  instituted  by  persons  having  a  direct  interest  in  the  charity,  as  being  some  of  tbe 
objects  of  that  charity.  To  that  suit  the  M^istrates  and  Town  Council  of  Edinburgh  are  called 
as  defenders  in  their  capacity  of  trustees  of  this  hospital ;  and  although  there  has  been  a  good 
deal  of  criticism  upon  the  conclusions  of  that  summons,  and  although  it  is  true,  that  some  <n  the 
conclusions  are  rather  directed  to  an  end  that  would  be  inconsistent  with  the  re-erectitm  of  a 
church  sufficient  for  the  accommodation  of  the  inhabitants  who  would  resort  to  the  old  church, 
yet  I  think  the  conclusions  of  that  summons,  fairly  construed,  especially  in  a  charity  case,  might 
well  have  warranted  the  Court  of  Session  in  taking  upon  themselves  to  pronounce  in  tbat  suit  tbe 
order  which  I  think  common  sense  and  reason  imperatively  required  should  be  pronounced  is 
some  suit  or  otho*  directed  to  the  end  of  effecting  the  proper  administration  of  this  charity 
property,  and  the  proper  application  of  this  sum  of  mooey  which  has  been  allowed  to  remain  so 
iiong  unappropriated. 

"Dierefore  I  shall  not  hesitate  to  recommend  yoar  Lordships  to  reverse  the  interlocutors  wtudi 
are  appealed  from  in  that  suit,  and  further,  I  shall  recommend  your  Lordships  to  make  that  siut 
the  lasis  or  foundation  of  an  order  which  I  trust,  if  your  Lordships  approve  of  it,  will  be  fonnd 
to  comprehend  all  the  material  objects  that  are  now  required  to  oe  prwided  for  in  the  hofc  of 
securing  a  ju3t  and  reasonable  administration  of  the  charity. 

It  is  material  to  observe,  that  the  Magistrates  suggested,  that  asumof  j£7oooonly  was  required 
for  the  acquisition  of  a  site,  and  for  the  erection  of  a  new  church  of  sufficient  capacity  to  provide 
for  the  wants  of  tbe  inmates  of  the  hospital  in  the  enlarged  scale  on  which  I  hope  it  will  be 
established,  and  also  for  the  accommodation  of  the  neighbouring  inhabitants.  I  wish  I  could 
add  to  that  what  I  have  looked  for  with  anxiety,  a  clear  and  definite  expression  on  the  part  of  the 
Magistrates  of  their  willingness  to  have  this  fund  devoted  to  the  purpose  of  the  proper  augment- 
ation and  re-establishment  of  this  charity  after  deducting  so  much  as  should  be  required  Ut 
erecting  the  new  church.  But  what  I  have  found  not  so  clearly  expressed  in  the  pleadings  luu 
been  supplied  by  the  counsel  for  the  Magistrates  at  the  bar,  and  I  understand  from  their  coaaael, 
that  they  are  quite  willing,  as  it  is  their  duty  to  be,  that  the  whole  of  this  fund,  mititu  the  som 
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*  that  rintt  be  absolutely  required  for  the  rebuilding  of  die  church,  shall  be  at  once  applied  in  the 
VgBKntsdon  of  the  charity. 

is  the  hope,  therefore,  w  providing  for  these  ends,  which,  as  I  observed  during  the  argument, 
tt  the  first  bhish  of  the  thin^  must  have  presented  themselves  as  being  the  clear  objects  to  be 
aiaiiKd  by  a  Court  of  Justice  in  this  case,  I  have  at  some  length  perused  the  order  which  I  will 
sabmit  to  your  Lordships  as  the  proper  order  to  be  pronounced  under  the  circumstances  of  the 
case.  1  propose  that  the  order  of  your  Lordships'  House  in  both  appeals  should  run  thus : 
Rcnneall  the  interlocutors  in  the  second  suit,  that  is, the  suit  by  Forrester  and  Others;  assoilzie 
tlie  defenders  from  the  conclusions  of  the  summons,  and  dismiss  the  same,  but  without  expenses  ; 
and  in  the  iirst  suit,  that  of  Clephane  and  Others,  reverse  the  interlocutors  appealed  from,  and 
declare  that,  under  the  circumstances  of  the  case,  and  having  regard  to  the  usage  which  has 
imifonoly  prevailed  since  the  establishment  of  the  charity,  it  is  fit  and  proper,  that  so  much  of 
Ihe  money  received  by  the  defenders  from  the  North  British  Railway  Company  as  will  be 

'  siffident  for  the  purpose,  but  not  exceeding  £7000^  shall  be  applied  to  the  purchase  of  a  site  and 
in  Mding  a  churcti,  which,  after  reserving  full  accommodation  for  all  the  inmates  of  the 
Ho^tal  and  persons  connected  therewith,  wUl  afford  to  the  inhabitants  of  the  district  as  much 
•rrommodatioD  as  was  afforded  by  the  collegiate  church  which  has  been  removed ;  and  declare, 
tbat  soch  church  ought  to  be  built  in  connexion  with  the  Hospital,  or  on  a  site  as  near  thereto  as 
can  be  conveniently  obtained ;  and  declare,  that  the  doty  of  building  such  church  belongs  to  the 
defenders  as  trustees  of  the  charity,  and  that  they  will  not  be  under  any  obligation  to  observe  or 
fcUov  the  style  or  model  of  the  old  church  in  such  new  building  ;  and  declare,  that  such  church 
viQ  be  the  {^perty  of  the  chanty,  subject  to  its  being  used,  and  if  so  used,  then  to  its  being 
m  repair,  and  maintained  in  like  manner  as  the  old  church  was  before  its  removal  by  the 
oilvay  company,  and  let  the  defenders  forthwith  bring  in  and  lodge  with  the  Court  below  a 
Bumite  shewing  the  site  and  plan  of  the  building  of  such  new  church,  and  the  building  is  not  to 
proceed  until  such  plan  and  site  have  been  approved  of  by  the  Court ;  and  declare,  tbat  all  the 
R^doe  of  the  money  received  from  the  railway  company,  and  all  interest  thereon,  and  all  the 
rest  of  the  property  of  the  hospiul,  is  applicable  to  the  enlargement  and  maintenance  of  the 
daiity  as  declared  and  estabhshed  by  tbe  charter  of  May  1567  and  November  1587  according 
to  a  scheme  to  be  settled  for  tbat  purpose  (1  may  say  in  passing,  tbat  tbe  reason  in  my  mind  for 
tntiDdocing  both  chanei^  is  this,  that  your  Lordships  will  find  in  the  charter  of  November  1 587 
amber  more  full  description  of  tbe  objects  of  the  charity  than  is  contained  in  ^e  charter  of 
ijf>7} ;  and  refer  it  to  the  Court  below  to  settle  and  approve  of  such  scheme  accordingly ;  and 
at  Ae  Court  mquire  and  ascertain  of  what  the  property  of  the  hospital  consists,  and  in  what 

I  Baoiter  the  money  received  from  the  railway  company  has  been  invested  by  the  defenders,  and 
vfaen  such  investments  were  made,  and  what  sums  have  been  received  for  interest  thereon,  and 
\fl  iboni,  and  how  such  sums  have  been  applied ;  and  declare,  that  the  expenses  properly 
■cnrred  by  the  pursuers  and  defenders  in  the  suit  of  Clephane  and  Others  ought  to  be  paid  out 
of  ihe  fimds  of  the  charity,  and  let  the  same  be  duly  taxed  and  the  amounts  paid  out  of  such 
pms  ttf  the  funds  of  the  charity  as  the  Court  of  Session  shall  deem  most  fit  to  be  applied  for 
4at  purpose. 

I  hambly  submit  to  your  Lordships,  that  this  order  will,  as  far  as  we  can  now  foresee, 
poride  for  the  immediate  necessities  of  the  case,  and  I  trust,  that  there  will  be  found,  in 
cwying  this  order  into  effect,  a  conscientious  spirit  tbat  shall  recognize  the  religious  and  moral 
doty,  that  rests  upon  these  parties  no  longer  to  keep  tbe  charity  fund  in  abeyance,  but  to  apply 
it)  as  it  oi^bt  fifteen  or  sixteen  years  ago  to  have  been  applied,  to  the  purposes  of  this  useful 
charity. 

Lord  Cranworth. — My  Lords,  the  full  manner  in  which  my  noble  and  learned  friend  has 
P«e  througB  the  details  of  this  case,  I  feel,  has  absolved  me  from  the  necessity  of  adding  more 
^  a  single  word.  In  the  first  place,  the  long  usage  since  the  time  of  the  charter  seems  to  me 
pvfccdy  to  jnftify  this  Housie  in  saying  that  the  maintenance  of  the  church  as  coimected  with 
hospital  is  one  of  its  legitimate  objects.  That  being  so,  supposing  no  Acts  aS  Parliament 
had  paued  such  as  that  of  the  North  British  Railny  Company,  but  that  by  lapse  of  time  at  by 
accident  the  church  had  been  burnt  down  or  destroyed,  what  would  biave  been  the  duty  cS 
iVinistees?  Qeariy  their  duty  would  have  been  to  rebuild  the  cbiirch,  or  to  build  a  church 
*iAat  iKut  as  good  accommodation  as  that  which  existed  before.  But  I  take  it  to  be  perfectly 
dor,  that  there  would  have  been  no  duty  or  obligation  to  rebuild  it  in  the  particular  ornamental 
Syiein  vhich  the  old  building  had  been  constructed.  That  being  so,  it  is  impossible  to  suppose 
^  the  Legislature,  in  passing  a  railway  Act,  meant  to  alter  the  trusts  which  were  imposed 
^  tbe  trustees  of  adequately  discharging  the  duties  connected  with  this  charity.  It  is 
"■Tossible,  that  it  could  have  meant  to  impose  upon  them  the  duty  of  building  a  church  in  any 
f^KiUar  style.  The  -reason  why  that  obligation  was  imposed  upon  the  railway  company,  if 
*<y  rebuilt  the  church,  is  obvious.  Had  such  an  obligation  not  been  imposed  upon  them,  they 
iiiKbthaTe  built  the  church  in  a  very  imperfect  and  improper  style.  It  was  to  secure  the  public 
luut  that,  that  thb  provisicm  was  made.   But  if  the  alternative  was  adopted,  which  any  on« 
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looking  reasonably  at  the  subject  must  have  known  would  be  adapted,  namely,  for  the  company 
to  pay  the  price  or  the  value  instead  of  rebuilding  the  church  themselves,  then,  when  the  money 
comes  into  the  hands  of  the  trustees,  they  have  no  other  obligation  upon  them  with  reference  to 
that  money  than  would  have  been  imposed  upcm  them,  if  the  church  had  been  in  some  otherway 
destroyed  and  then  rebuilt  out  (tf  any  funds  which  they  might  have  in  their  hands  (atr  the  purpose 
of  rebuilding  it. 

I  think  that  the  provisions  which  have  been  proposed  by  my  noble  and  learned  friend 
exhaust  the  subject,  and  I  trust,  that  they  will  put  an  end  to  this  not  very  creditable  litigati<Hi« 
which  has  now  extended  over  a  period  of  15  or  16  years,  and  deprived  both  the  hospital  and 
neighbourhood  of  the  advantages  which  they  have  a  right  to  derive  from  the  use  of  the  church. 

LokD  Chelmsford. — My  Lords,  I  concur  in  the  view  which  has  been  taken  of  this  case  by 
my  two  noble  and  learned  friends,  and  I  can  state  the  grounds  of  my  opinion  in  a  very  few 
words.  In  order  to  ascertain  what  was  the  trust,  that  attached  upon  this  church,  and  the  conse- 
quent obli^tion  upon  the  Corporatioa  of  Edinburgh  at  the  time  of  the  passing  of  the  North 
Bn'tish  Railway  Company's  Act,  it  will  tmly  be  necessary  for  me  to  advert  very  shortly  to  the 
terms  of  the  charter  of  1567.  Now  what  was  the  object  (tf  that  charter  ?  It  is  expressed  very 
shortly  in  the  recital  to  be,  "  to  found  and  endow  a  hospital,"  and  for  that  purpose  certain 
property,  including  the  church  in  question,  called  the  Coll^tate  Chnrch  of  Trinity,  was  given  to 
the  Corporation  of  Edinburgh  for  the  building  and  construction  of  the  said  hospital,  for  the 
maintenance  of  the  poor  and  sick,  to  be  placed  by  them  thereon  for  no  other  use.  And  there  is 
subsequently  given  a  power  to  the  corporation  to  dispose  of  this  property  as  shall  seem  good, 
with  a  qualification,  that  they  shall  be  bound  to  apply  it  to  the  foresaid  use,  and  no  other.  Now 
whether  this  means,  that  they  were  to  apply  the  existing  subjects  of  the  grant  to  the  purposes  of 
the  hospital,  or  whether  they  were  entitled  to  sell  the  property  and  apply  all  the  proceeds  to  that 
use,  it  is  immaterial  to  consider.  Throughout  the  whole  of  this  charter,  there  is  nothing'  to  bind 
the  Corporation  to  maintain  this  church  ;  there  is  nothing  to  shew,  that,  either  as  a  work  of  art 
or  for  any  other  reason,  it  was  such  an  object  of  interest,  that  it  was  considered  desirable  to 
preserve  it.  I  apprehend,  that,  under  the  words  of  the  charter,  it  was  competent  to  the  Corpora- 
tion to  have  applied  the  building  itself,  the  church,  to  the  purposes  of  the  hospital ;  and  there  is 
nothing  whatever  to  prevent  their  doing  what  they  did,  namely,  applying  the  church  to  the  use 
for  which  it  was  fitted,  for  the  purposes  of  divine  worship.  Now  originally  for  about  17  years, 
the  church  appears  to  have  been  applied  exclusively  to  the  use  of  the  hospital,  but  in  1 584  and 
lufain  in  1635,  it  was  appropriated  to  one  of  the  jarishes  into  which  Edinbiugh  was  divided. 
Now,  whether  the  Corporation  had  a  right  to  appropriate  this  church  as  a  parish  church,  may 
perhaps  be  questioned.  But,  undoubtedly,  as  there  was  sufficient  accommodation,  not  only  for 
inmates  of  the  hospital,  but  beyond  what  was  necessary  for  them,  it  could  have  been  no  breach 
of  trust  on  the  part  of  the  Corporation  to  have  allowed  the  inhabitants  of  the  parish,  that  is,  the 
inhabitants  of  the  neighbourhood  of  the  hospital,  to  have  sittings  in  the  church.  Even  if  it  were 
objectionable,  there  were  no  persons  who  were  likely  to  object  to  it,  because  it  seems,  that  the 
inmates  of  the  hospital  were  invariably  provided  with  the  sittings,  and  the  other  persons,  the 
inhabitants  of  the  parish,  paid  for  the  sittmgs  which  they  occupied,  and  all  the  sums  received  in 
respect  of  those  payments  were  applied  to  the  maintenance  of  the  church,  and  therefore  so  far 
the  funds  of  the  hospital  were  relieved. 

Thus  matters  continued  from  the  year  1584  down  to  the  year  1846,  and  it  is  perfectly  clear,  I 
apprehend,  that  although  the  Corporation  had  applied  this  church  as  a  parish  church,  and  there- 
fore in  some  de^e  had  taken  it  from  the  hospital,  yet,  inasmuch  as  the  trusts  of  the  charts  are 
perfectly  clear,  it  was  not  competent  to  them  to  divert  that  church  from  the  uses  to  which  it  was 
applicable  under  the  charter. 

Therefore,  in  1846,  at  the  time  of  the  passing  of  the  North  British  Railway  Act,  the  state  of 
things  was  this,  that  the  church  was  applicable  to  the  uses  til  the  hospital,  and  had  to  be  main- 
tained by  the  Corporation,  and  maintained,  if  you  please,  to  the  extent  of  the  use  to  which  it  had 
been  applied  for  so  many  years,  nearly  three  centuries,  namely,  for  the  accommodation  beyond 
the  inmates  of  the  hospital  of  other  inhabitants  of  the  neighbourhood.  Therefore,  as  my  noble 
and  learned  friend  (Lord  Cranworth)  has  said,  the  obligadon  upon  the  Corp(»:ation,  at  the 
time  of  the  passing  of  the  North  British  Railway  Act,  in  case  the  church  had  been  burnt  down 
and  it  had  been  necessary  to  restore  it,  would  have  been  merely  to  provide  another  church  with 
equal  and  similar  accommodation  to  that  which  had  been  provided  for  the  long  period  I  have 
mentioned.  Then  it  appears  that  the  North  British  Railway  Company,  upon  the  introduction  of 
their  bill,  desired  to  obtain  powers  for  the  purpose  of  removing  this  church  for  the  constructioxi 
of  their  railway ;  and  if  the  question  of  compensation  between  them  and  the  Corporation  had 
been  left  to  the  ordinary  provisions  of  the  Lands  Clauses  Act,  (an  Act  which  passed,  I  think,  only 
the  year  before  this  North  British  Railway  Act,)  it  is  perfectly  clear,  that  all  that  the  Corporation 
would  have  been  entitled  to  receive  as  compensation  would  have  been  the  amount  which  was 
necessary  to  build  a  church  with  similar  accommodation  to  the  one  which  was  removed.  And. 
no  jury  would  ever  have  given  them  what  may  be  called  a  sentimental  value  for  the  church  whid^ 
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«u  to  be  removed,  however  great  its  architectural  beauty  might  have  been.  But  the  Corporatkm 
«e  de^n»5  of  obtaining  a  larger  sum  than  they  could  possibly  have  obtained  by  the  ordinary 
node  of  compensation,  and  ^e  company  vexe  not  unvilUng  to  give  them  the  advantage  alt  a 
la^  compensation  than  they  would  have  received  through  a  jury.  Therefore  1  consider  this 
SdisecDooof  their  Act  to  have  been  introduced  for  the  purpose  of  providing  machinery  to  enable 
the  Corporation  to  receive  a  larger  amount  of  compensation  than  they  would  otherwise  receive. 
No*  the  mode  which  was  adopted  for  that  purpose  was  very  plain.  The  Legislature  provides, 
that  tbc  company  shall  not  be  allowed  to  remove  the  existing  church  until  they  shall  have  agreed 
mb  the  Corporation  on  a  plan  for  the  rebuilding,  at  the  expense  of  the  company,  and  upon 
uodier  site  either  within  the  parish  or  as  near  thereto  as  conveniently  may  be,  of  a  new  church, 
and  that  in  such  agreement  provision  shaU  be  made  for  the  adoption  or  the  same  style  and  model 
ts  the  existing  church. 

Now  that,  as  I  apprehend,  was  the  mode  of  ascertaining  the  value  of  the  compensation  which 
was  to  be  paid  to  the  Corporation.  Plans,  of  course,  could  be  made,  and  a  suitable  site  would  be 
ascertained,  and  an  estimate  would  be  made  of  the  value  of  the  site  and  of  the  cost  of  the  building 
iccMdiDg  to  the  plans  which  were  agreed  upon,  and  if  there  was  any  difference  of  opinion 
between  the  parties,  the  Sheriff  was  to  settle  U.  But  in  that  mode  the  sum  of  money  was 
ucenaiaed  as  the  amount  of  compensation  which  the  C(H-poration  would  be  entitled  to  receive 
nder  this  clause  in  respect  of  the  church. 

And  thn,  in  order  to  provide  for  this  money  passing  into  the  hands  of  the  Corporation,  the 
Act  declares  that  the  company  shall  be  at  liberty  to  offer,  and  the  Corporation  to  accept  a  sum 
of  iBooey  as  compensation  for  the  said  church,  and  in  lieu  of  the  foregoing  oUigation.  It  is 
ijahe  dear,  that  the  contemplation  of  all  parties  was,  that  the  cost  of  the  erection  of  the  church, 
accofxling  to  the  plans,  upon  a  proper  site  having  been  ascertained, — that  that  sum  of  money 
should  be  the  amount  which  should  be  paid  over  by  the  railway  company  and  received  by  the 
Cnporation  as  the  amount  of  compensation  to  be  received  by  the  Corporation  in  lieu  of  the 
oUiguion  which  was  imposed  upon  the  railway  company.  There  was  not  the  slightest  intention, 
^tbere  should  be  any  new  obligation  imposed  upon  the  Corporation  to  erect  the  church  in  any 
difeent  manner  than  they  would  have  been  required  to  do,  supposing  it  had  been  left  to  the 
onlittary  mode  of  compensation.  There  was  not  the  least  intention,  that  this  obligation,  which 
vas  attached  upon  the  railway  company  merely  for  the  purpose  of  fixing  the  value,  should  be 
transferred  from  the  railway  company  to  the  Corporation  upon  the  payment  of  the  money.  If 
(hu  had  been  intended,  it  would  have  been  easy  to  add  just  a  few  words,  and  after  the  words  in 
In  of  the  foregoing  obligation,  to  have  said  "  which  obligation  shall  then  be  transferred  to  and 
fulfilled  by  the  Magistrates  and  Town  Council"  But  no  such  obligation  is  imposed  upon  the 
OiqxMation.  The  money  is  transferred  to  them  by  this  machinery  which  the  Act  has  provided, 
nd  then  the  Corporation  have  only  the  same  obli^tion  attaching  upon  them  which  they  would 
tave  had,  if  this  clause  had  never  been  introduced  into  the  Act,   They  are  bound  to  provide 

■  dnrch  with  the  same  accommodation  as  that  which  previously  existed,  and  that  being  so,  it  is 
qoite  dear,that  only  a  portion  of  the  sum  of  £17,000  would  be  applicable  to  that  purpose.  The 
smi  (rf  ^7000  seems  to  be  a  very  fair  limit  to  their  liability  in  that  respect.  The  other  j£iO|,oo(^ 
the  sorplns,  is  clearly  applicaUe  to  the  uses  of  the  hospital 

For  these  reasons,  I  entirely  agree  with  the  opinion  which  has  been  so  clearly  expressed  by 
noble  and  learned  friend. 

Sir  Hugh  Cairns. —Before  the  question  is  put,  will  your  Lordships  allow  me  to  submit  two 
Qoaderations  which  perhaps  your  Lordships  might  think  it  right  to  give  weight  to  in  your  order  ? 
The  first  relates  to  the  costs.  Your  Lordships  propose  (as  I  understood)  to  dismiss  Forrester's 
Mion  without  costs.  I  would  submit  to  your  Lordships,  that  provision  should  be  made  in  your 
otds'  for  the  costs  of  that  action,  and  of  the  appeal  of  the  Corporation,  and  also,  that  it  would  be 
Mc^ry  in  point  of  fonn,  that  provision  should  be  made  for  the  repetition  or  repayment  by 
fonester  of  the  costs  cndered  to  be  paid  to  him,  and  which  have  been  paid.   And  further,  that 

■  ClejAane^s  action,  in  which  the  order  which  has  been  read  by  the  Lord  Chancellor  pro- 

Cxi  to  poride  for  the  costs,  the  costs  provided  for  should  be  not  onlythe  costs  of  the  action, 
■bo  of  the  appeal,  which  would  not  follow  without  special  words.  The  other  point  I  should 
^nit  to  your  Lordships  is  one  which  has  not  been  referred  to  in  the  aigument  on  either  side, 
"K  which  1  may  perhaps  mention  as  one  which  your  Loidshtps  may  think  it  right  to  give  some 
'^ttion  to  in  the  order  that  goes  into  so  much  detail  An  Act  of  Parliament  passed  in  the  year 
'fe^  (called  the  Annuity  Tax  Abolition  Act,)  made,  in  §§  56  and  57,  certain  provisions  with 
J^d  to  the  city  and  town  churches  of  Edinburgh,  and  it  named  as  one  of  those  Trinity  College 
Clindi,  and  it  transferred  to  the  Commissioners  under  that  Act  such  rights  of  administration 
and  custody  as  were  then  vested  in  the  Town  Council  and  Corporation,  with  certain  provisions  as 
to  pew  rents.  As  I  understand  the  order  which  has  been  suggested  to  your  Lordships  as  the 
one  6t  to  be  made  in  this  case,  J  am  not  aware,  that  that  order  would  actually  conflict  with  any 
of  those  provisions ;  but  your  Lordships  might  think  it  proper,  that  I  should  now  mention  the 
Act,  in  nder  that,  if  your  Lordships  in  your  wisdom  thought  fit,  some  notice  should  be  taken  of 
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it  in  your  present  order,  with  a  view  to  prevent  it  appearing  to  conflict  vith  the  provisions  of  that 
Act  of  Parliamoit. 

Lord  Chancellor. — My  Lords,  with  regard  to  the  last  point  vhich  has  been  mentioned  at 
the  bar,  I  would  not  advise  your  Lordships,  that  it  is  either  necessary  to  advert  to  it,  or  that  it 
would  be  proper  to  do  so — ^not  necessary,  because  undoubtedly  whatever  may  be  the  provinons 
of  that  Act,  it  will  be  quite  competent  to  the  Court  of  Session,  in  carrying  your  Lordships' 
directions  into  effect,  to  take  the  provisions  of  that  Statute  into  consideration.  But  1  should 
particularly  object  to  mentioning  that  Act  in  the  present  ordn,  because,  although  we  approve  (A 
this  church,  as  the  property  of  the  charity,  being  used  for  the  benefits  of  the  district,  yet  I 
apprehend,  that  your  Lordships  by  no  means  mean  to  lay  it  down  as  law,  that  this  church  when 
rebuilt  will  become  a  parish  church.  With  regard  to  the  other  point,  1  must  confess,  that  1  feel 
somewhat  unwilling  to  go  so  far  as  to  give  the  Magistrates  of  Edinburgh  the  whole  of  the 
expenses  of  this  litigation,  because  I  cannot  but  think,  that  a  little  more  energy  and  diligence 
and  a  little  more  candour  in  these  proceedings  would  have  prevented  the  great  delay  that  has 
taken  place.  At  the  same  time,  I  am  glad  to  say,  that  the  conduct  of  the  Magistrates  in  the 
argument  of  this  appeal  has  been  everything  that  could  be  desired  by  your  Lord^ips.  And  if, 
therefore,  your  Lordships  desire  to  give  the  Magistrf^es  out  of  the  charity  fund  the  cos^  tbit 
they  have  been  put  to  by  reason  of  the  proceedings  in  the  suit  of  Forrester  and  Others,  I  shall 
entirely  concur  in  your  Lordships'  views  upon  that  matter.  I  think  it  will  be  necessar)*,  that  the 
order  should  be  so  expressed  as  to  give  to  the  Magistrates  and  to  the  appellants  in  Clephane^ 
suit,  if  your  Lordships  approve  of  it,  the  costs  of  the  appeal  1  would  thwefore  ask  your 
Lordships  to  intimate  your  opinion,  whether  you  think  that  the  expenses  of  the  Magistrates  in 
Clephane's  suit  should  come  out  of  the  funds  of  the  charity,  and  I  hope  your  Lordships  will 
approve  of  its  being  now  distinctly  stated,  that,  in  the  administration  of  this  fund  for  all  the 
objects  of  the  trusts,  the  parties  who  are  intrusted  with  the  carrying  out  of  these  trusts  are  not 
to  consider,  that  the  Court  will  be  justified  in  allowing  the  costs  of  any  proceedings,  except  those 
which  are  conscientiously  and  prdperly  directed  to  the  just  ends  of  administering  the  charity. 

Lord  Cranworth. — My  Lords,  I  concur  with  my  noble  and  learned  friend  in  all  that  he  bu 
said.  In  the  first  place,  I  certainly  concur  with  him  in  a  very  deep  regret  at  the  expenditure  of 
what  I  consider  a  very  unnecessary  amount  of  costs  in  a  matter  that  might  have  been  much 
more  speedily  and  cheaply  settled.  But  I  confess  I  do  not  feel,  that  the  case  is  strong  eoou^ 
to  require  me  to  say,  that  as  the  trustees  of  this  fund  the  Magistrates  ought  not  to  have  their  costs. 
And  therefore  I  shall  concur  in  my  noble  and  learned  friend's  proposal,  that  they  should  have 
their  costs  out  of  the  funds  of  the  charity. 

Lord  Chelhspord. — I  entirely  concur  with  my  noble  and  learned  friends. 

St'r  Jfu^A  Cairns. — With  regard  to  the  repayment  of  the  costs  paid  to  Forrester  ? 

LOKD  Chancellor.— That  would  follow  as  a  matter  of  course.  I  will  put  it  into  the  order, 
and  in  that  part  of  the  order  which  declares,  that  the  expenses  properly  incurred  by  the  pursuers 
and  defenders  in  the  suit  of  Clephane  and  Others  ought  to  be  paid  out  of  the  funds  of  the 
charity.  I  will  insert  the  words,  "including  the  appeal,"  and  also  the  defenders*  costs  in  the 
other  suit  and  appeal.  And  in  the  suit  of  Forrester  and  Others  I  will  make  this  addition  to  the 
order,  that  any  sums  paid  by  the  defenders  to  the  pursuers  under  the  interlocutors  hereby  revised 
be  repaid  by  the  pursuers  to  the  defenders. 

The  order  of  the  House,  as  ultimately  drawn  up,  was  as  follows : — "  It  is  ordered  and  adjudged 
by  the  Lords  Spiritual  and  Temporal  in  Parliament  assembled,  that  the  said  interlocutors,  so  far 
as  complained  of  in  the  said  appeal,  be,  and  the  same  are  hereby  reversed.  And  it  is  declared, 
that,  under  the  circumstances  of  the  case,  and  having  regard  to  the  usage  which  has  uniformljr 
prevailed  since  the  establishment  of  the  charity  in  the  proceedings  mentioned,  it  is  fit  and  proper, 
that  so  much  of  the  money  received  by  the  defenders  (respondents)  from  the  North  British 
Railway  Company  as  will  be  sufficient  for  the  purpose,  but  not  exceeding  j£7ooo,  sh<Hild  be  applied 
in  the  purchase  of  a  site,  and  in  building  a  church  which,  after  reserving  ftill  accommodaticHi  bx 
all  the  inmates  of  the  hospital  in  the  said  proceedings  mentioned,  and  perscns  connected  tboe- 
with,  will  afford  to  the  inhabitants  of  the  district  in  the  said  proceedings  mentioned  as  much 
accommodation  as  was  afforded  by  the  Collegiate  Church,  in  the  said  proceedings  mend<med, 
which  has  been  removed.  And  it  is  further  declared,  that  such  church  ought  to  be  built  in  con- 
nexion with  the  hospital,  (if  the  same  shall  be  rebuilt  under  the  scheme  hereinafter  described^  « 
on  a  site  as  near  thereto  as  can  be  conveniently  obtained:  And  it  is  further  declared,  that  the 
duty  of  building  such  church  belongs  to  the  defenders  (respondents),  as  trustees  of  the  said 
charity,  and  that  they  will  not  be  under  any  obligation  to  observe  or  follow  the  style  or  model  of 
the  old  church  in  the  said  proceedings  mentioned  in  such  new  building :  And  it  is  further  declared, 
that  such  new  church  will  be  the  property  of  the  said  charity,  subject  to  its  being  used,  and  if 
so  used,  then  to  its  being  kept  in  repair,  and  maintained  in  like  manner  as  the  said  old  church 
was  before  its  removal  by  the  said  railway  company :  And  it  is  further  ordered,  that  the  defenders 
(respondents)  do  forthwith  bring  in  and  lodge  with  the  Court  of  Session  a  minute,  shewing  the 
site  and  plan  of  building  of  such  new  church,  and  the  building  is  not  to  {voceed  until  such  plan 
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nd  ate  hawc  been  approved  of  by  the  said  Court :  And  it  is  further  declared,  that  all  the  residue 
of  die  money  received  from  the  said  railway  company,  and  all  interest  thereon,  and  the  rest  of 
die  pn^wrty  of  the  said  hospital,  is  applicable  to  the  enlargement  and  maintenance  of  the  said 
charity  u  declared  and  established  by  the  charters  dated  respectively  the  12th  November  1567 
and  26di  May  1587  in  the  said  proceedings  mentioned,  according  to  a  scheme  to  be  settled  for 
that  purpose  (including  therein  the  rebuilding  of  the  hospital  if  the  same  shall  be  deemed 
accessarf) :  And  it  is  further  ordered,  that  it  be  referred  to  the  said  Court  of  Session  to  settle  and 
ippnre  of  such  scheme  accordingly,  and  to  inquire  and  ascertain  of  what  the  property  of  the 
aid  hospital  cmisists,  and  in  what  manner  the  money  received  from  the  said  railway  company 
kas  been  iBTested  by  the  said  defmders  (respondents),  and  when  such  investments  were  made, 
ud  what  soms  have  been  received  for  interest  thereon,  and  by  vhom  and  how  snch  sums  have 
beei  wplied :  And  it  is  also  further  declared,  that  the  expenses  properly  incurred  by  the  pursuers 
and  defenders  in  this  cause  in  the  Court  below,  and  the  costs  properly  incurred  by  the  said 
•qipdUnts  and  respondents  in  this  appeal,  ought  to  be  paid  oi^  of  the  funds  of  the  charity ;  and 
it  is  tbereftne  further  ordered,  that  the  expenses  so  properly  incurred  by  the  said  pursuers  and 
defenders  in  this  cause  in  the  Court  below,  and  the  costs  so  pro[>erly  incurred  by  the  said 
appdUnts  and  respondents  in  the  said  appeal,  be  duly  taxed,  and  the  amount  of  such  taxed  costs 
in  the  said  cause  in  the  Court  below  and  the  amount  certified  by  the  Clerk  of  the  Parliaments  of 
neb  costs  of  the  said  appeal,  be  paid  out  of  such  parts  of  the  funds  of  the  said  charity  as  the 
said  Com  of  Session  shall  deem  most  fit  to  be  applied  for  that  purpose :  And  it  is  also  further 
onlered,  that  the  cause  be,  and  is  hereby,  remitted  back  to  the  Court  of  Session  in  Scotland,  to 
do  th»ctn  as  shall  be  just  and  consistent  with  these  declarations  and  direcdons,  and  this 
judgment." 

A/emii  for  Clephane  and  Others,  Deans  and  Stein,  Westminster ;  Wotherspoon  and  Mack, 
S,S,C— ^>r  Magistrates  0/  Edi^urgky  Maitland  and  Graham,  Westminster;  Graham  and 
Johnsuine,  \i.%.~For  Forrester^  Loch  and  Maclaurin,  Westminster;  J.  Webster,  S.S.C. 


Hugh  Tennent,  Appellant^  v.  The  Earl  of  Glasgow,  Respondent. 

ProcBS— Advocation — Sheriff  Court— Cause  exceeding ^£2 5— 16  and  17  VicL  cap.  %o—When  a 
(oue  is  advocated  from  the  Sheriff  Court  as  exceeding  the  value  of  j^2S,  the  value  is,  for  this 
Purpose,  to  be  computed  by  taking  the  amount  -which  would  have  been  recovered^  plus  interest^ 
ifliu  aUirlocutor  of  the  Sheriff  which  is  advocated  had found  for  the  pursuer. 

Rejaraiion— Culpa — Negligence — Fence — Extraordinary  fall  of  rain — Damnum  fatale— (7.  built 
a  itone  wall  in  lieu  of  a  thorn  fence  bounding  his  property.  A  stream  which  ran  through  such 
property  having  become  swollen  with  rain,  at  a  point  which  was  one  third  of  a  mile  distant 
Jnm  oe  wall,  burst  its  banks,  left  the  channel,  and  flowed  dovm  a  declivity  to  the  wall,  and 
Ihtre  accumulating  burst  the  wall,  and  crossing  the  turnpike  road,  flooded  the  grounds  of  T.  on 
the  other  side.  Before  the  wall  was  built,  surplus  water  found  a  vent  through  the  hedge. 
The  Court  found  thai  the  damage  was  caused  solely  by  an  unprecedented  fall  of  rain,  and  not 
ijG.'s  fault. 

HiLD  (affirming  judgment)^  That  the  damage  was  a  damnum  fatale,  and  thai     was  not  UableS 

Hk  action  commenced  with  a  summons,  dated  8th  June  1 860,  in  the  Sheriff  Court  of  Ayrshire, 
rffnrhidfd  for  payment.of  j£32  &r.  td.  for  damages  caused  by  a  wall  negligently  built,  and 
vmsiDg  flood^c 

After  condescendence  and  answers  the  record  was  closed,  and  proof  was  led.   On  9th  August 
4e  SberifT  substitute  iwonounced  an  interlocutor,  containing  various  findings,  concluding 
•*  Finds,  therefore,  the  defender  liable  to  the  pursuer  in  the  sum  sued  for,  and  in  the 
l*"hii  interest  thereon,  but  commencing  from  the  tlate  of  citation  to  the  action ;  also  with 
c^CBJes."  This  interlocutor  was  adhered  to  by  the  Sheriff  principal  on  4th  October  1861. 

The  ause  was  then  advocated  to  the  Court  of  Session,  and  after  argument  the  following 
"MWloottor was  pronounced  :—**  12/A  i?<rf<rOT*^r  1862.— The  Lords,"  etc. :  "Advocate  the  cause, 
the  inlerlocniM'  of  the  SberifT  substitute  and  Sheriff  principal  complained  of  :  Find,  that  it 


^  See  previoiu  leporc  i  Macph.  133;  35  Sc.  Jar.  78.      S.  C  i  Macph.  H.  L.  22;  36  Sc. 
II.  4  K 
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is  proved  as  matter  of  fact :  ist,  That  in  the  month  of  June  1858,  damage  was  done  to  the 
pursuer's  property  by  the  Booding  thereof  by  water,  which  had  accumulated  behind  a  fence  wall 
erected  by  the  defender  in  1856,  on  his  property  along  the  public  road  on  the  opposite  side  from 
the  pursuer's  property,  and  which  water  suddeiUy  escaped  in  a  great  body  througfa  a  gap  formed 
by  the  fall  of  part  of  the  said  wall,  and  rushed  across  the  public  road,  and  into  the  property  of 
the  pursuer ;  id^  That  the  said  fall  of  a  part  of  the  wall  was  caused,  not  by  any  defect  m  the 
structure  of  the  wall  at  that  part,  but  by  the  great  press^re  of  an  extraordinary  quantity  of  wals 
which  had  unexpectedly  accumulated  behind  it ;  3</,  Tliat  the  said  accumulation  of  water  lud 
taken  place  in  the  course  of  about  an  hour,  or  less  than  an  hour,  preceding  the  givii^  way  of  the 
wall,  during  which  time  there  was  an  unprecedented  fall  of  rain  in  that  partictuar  locality ;  4/1^ 
That  the  water  which  so  accumulated  had  escaped  from  a  bum  which  had  its  regular  course 
through  the  defender's  lands  to  a  conduit  through  which  it  passed  under  the  defenders  wall,  and 
under  the  parish  road  at  a  point  about  590  yards  distant  from  and  on  a  higher  level  than  ibe 
point  at  which  the  wall  gave  way;  5M,  That  at  a  point  about  90  yards  further  up  the  stream  dun 
the  said  conduit  there  is  a  bend  or  elbow  in  the  channel  of  the  said  bum,  and  on  the  occasion  in 
question  the  burn  burst  Its  banks  at  said  bend,  and  a  great  body  of  the  water,  instead  of  turning 
to  the  left  and  flowing  by  the  regular  channel  of  the  bum  to  the  conduit,  directed  its  course  in  1 
straight  line  from  the  bend  down  a  steep  declivity  to  the  point  at  which  the  wall  eventually  gaw 
way,  and  there  accumulated  and  rose  rapidly  till  it  attained  a  height  of  about  four  feet,  vbeat 
by  the  failing  of  the  said  portion  of  the  wall,  it  got  vent  and  rushed  in  a  body  across  the  pnUic 
(not  parish)  road,  and  to  the  property  of  the  ptursuer ;  hthy  That  another  portion  <rf  the  water  of 
the  bum  descended  by  the  ordinary  channel  to  the  said  conduit,  by  which  the  water  of  the  bun 
is  conducted  under  the  de^der's  wall  and  the  parish  road ;  That  the  said  conduit  had 
been  made  before  the  defender  built  his  wall  in  1856,  and  at  that  time  the  fence,  for  which  tbe 
said  wall  has  been  substituted,  (.ousisted  of  a  thom  hedge,  and  it  sometimes  happened  on  occa- 
sions of  heavy  rain,  and  especially  when  the  conduit  was  more  or  less  choked  witlt  rubbish,  that 
the  bum  overflowed  its  banks  at  the  conduit,  and  on  these  occasions  water  that  did  not  get 
through  the  conduit  passed  through  the  hedge  to  the  parish  road,  and  so  escaped ;  8/A,  That 
when  the  wall  was  erected  the  conduit  was  not  enlarged,  and  no  apertures  were  left  in  the  waB 
or  other  provision  made  for  the  escape,  as  formerly,  to  the  parish  road  of  any  water  which  could 
not  get  through  the  conduit,  and  thus  such  water  was  left  to  seek  its  way  along  the  side  of  the 
wall  towards  the  lower  ground  ;  9M,  That  the  bursting  of  the  bum  at  the  bend,  as  aforesaid, 
was  not  caused  by  any  regorging  or  damming  up  of  the  water  in  the  lower  part  of  the  stream,  or 
by  any  operation  of  the  defender,  but  was  caused  by  an  extraordinary  quantity  of  water  bong 
thrown  into  the  upper  part  of  the  stream  by  a  sudden  and  unprecedented  fall  of  rain :  Find,  that 
it  is  not  proved,  that  on  the  occasion  in  question  the  conduit  was  choked,  or  that  any  appreciable 
quantity  of  water  overflowed  at  the  conduit,  or  that  the  accumulation  of  water  behind  the  wall 
was  caused  or  was  in  anyway  material  or  appreciable  degree  increased  by  want  of  sufficient 
means  of  escape  at  the  conduit,  or  was  attributable  to  any  defect  in  the  construction  of  the  wall, 
or  to  any  operation  of  the  defender,  or  to  any  fault  or  neglect  on  tus  part :  Find,  in  point  of  bv, 
that  the  defender  is  not  liable  for  the  damage  caused  to  the  pursuer  by  the  extraordinary  occur- 
rence referred  to  :  Therefore  assoilzie  the  defender  from  the  whole  conclusions  of  the  UiH  uid 
decern :  Find  the  pursuer  liable  to  the  defender  in  the  expenses  incurred  bodi  in  the  mfericr 
Court  and  this  Court:  Allow  an  account,"  etc. 

The  appellant  in  his  printed  case  submitted  the  following  reasons  for  reversing : — i.  Because 
the  Court  of  Session  had  no  jurisdiction  in  the  cause.  2.  Because  the  interlocutors  of  Uw 
SherifT,  according  to  the  tme  intent  and  meaning  of  the  Sheriff  Court  Act,  were  final  and 
conclusive,  and  the  Court  of  Session  had  no  power  to  reverse  or  alter  the  same.  3.  Because  tbe 
interlocutor  of  the  Court  of  Session  does  not  specify  the  facts,  and  is  not  conclusive  as  to  the 
facts,  nor  does  it  express  how  far  the  judgment  proceeds  on  matter  of  fact,  or  on  matter  of  la», 
or  what  is  the  point  of  law  which  the  Court  meant  to  decide.  4.  Because  the  respondent  is 
liable  to  the  appellant  for  the  damage  and  injury  so  ..occasioned  to  the  lands  of  the  appellant, 
inasmuch  as  the  same  were  occasioned  by  the  respondent  having  substituted  a  stone  wall  witbol* 
any  openings  or  means  being  provided  for  the  escape  of  the  water  in  cases  of  flood,  instead  « 
the  old  Aom  hedge  or  fence,  through  which,  whilst  it  existed,  the  water  could  and  would  haW 
escaped  and  flowed  gradually  and  without  doing  damage  to  the  appellant's  grounds,  and  it  1^ 
the  duty  of  the  respondent  when  he  did  away  with  the  said  hedge  or  fence  and  substituted  tbe 
stone  wall,  to  have  provided  means  as  efTective  as  those  previously  afforded  by  the  hedge  or  face 
for  the  avoidance  and  prevention,  in  cases  of  flood,  of  such  damage  as  was  caused  to  tbe 
appellant  on  the  occasion  in  question.  5.  Because,  on  the  facts  of  the  case,  the  interlocutor  or 
the  Court  of  Session  is  erroneous,  and  the  interlocutors  of  the  Sheriff  are  well  founded^  in  point 
of  law. 

The  respondent  in  his  printed  case  supported  the  judgnaent  for  the  following  reasons 
1.  Because  the  case  of  the  appellant,  as  averred  on  record,  is  entirely  disproved.   2.  Bccanse 
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A»  diaiage  alleged  to  have  been  sustained  by  the  appellant  was  not  caused  by  any  fault  or 
o^geoce  of  the  lespoodeuL. 

An^rsm  Q.C.,  and  Honeyman,  for  the  appellant. — i.  The  decision  of  the  Sheriff  Court  was 
final,  and  could  not  be  advocated  to  the  Court  of  Session,  inasmuch  as  the  cause  did  not  exceed 
[hevalue  of  ^25:  16  and  17  Vict.  cap.  80.  This  objection  had  not  been  taken  in  the  Court 
below,  nevertheless  it  was  now  competent  to  take  it,  for  the  objection  to  the  jurisdiction  could 
aX  be  vaived.  No  consent  of  the  parties  could  give  jurisdiction  where,  according  to  Statute, 
nmeeiisted — Commissioners  0/ Forfeiied  Estates'^.  Drummond,  Robertson,  Ap.  290.  This  House 
tuLS  dianissed  an  appeal  on  a  similar  ground,  though  the  objection  had  not  been  taken  in  the 
Coutbelow;  and  the  House  has  itself  raised  the  objection— British  Railway  Company 
T.  Waatkope^  4  Macq.  352  ;  Off/tf,  p.  1 121. 

[LoKD  Chahcellor. — How  do  you  c<Mistrue  the  words  of  tl»  Statute,  "not  exceeding  the  falue 
<f  j£25;"doyou  add  the  costs  to  make  up  the  amount?] 

TIk  ny  to  ccnnpute  it  was  to  look  to  the  conclusions  of  the  summons  as  was  done  in  Hoptirk 
T.  WilaHf  18  D.  2991   The  conclusion  was  only  for  £%2  6x.,  and  interest  from  sist  June  1S58, 
but  die  intaest  up  to  the  date  of  the  summons  would  not  bring  the  total  up  to  £,2^. 
[Lord  Chancellor. — But  if  you  consented  to  the  advocation,  how  can  you  be  allowed  now  to 
tsn  nmnd  and  take  advantage  of  the  objection  ?] 

The  respondent  must  be  t^en  to  have  known  the  taw,  and  that  his  advocation  was  at  his  own 
periL  In  similar  cases  in  England,  where  a  Statute  gave  jurisdiction  to  the  Sheriff  to  try  a  cause 
(Bder  l^o,  it  was  held,  that  the  consent  of  parties  made  no  difference  and  did  not  give  jurisdic- 
tioo—Lismare  v.  Beadle,  l  Dowl.  N.  S.  566 ;  Smith  v.  Brown,  5  DowL  736. 
^LoRO  Chancellor. — We  will  hear  the  other  si^.e  on  this  preliminary  objection,  before  going 
Bto  [be  merits.] 

SirH.  Ccdms  Q.C.,  and  Mure,  for  the  respondent — The  Court  of  Session  had  jiu-isdiction  to 
oicnaiB  the  advocation.  It  was  well  established  in  Scotland,  that  litigants  could  prorogate  the 
pisdiction — Ersic  Prin.  p.  29.   That  had  been  done  here.    There  was  nothing  to  prevent  the 

i  nira  of  such  an  objection ;  there  was  no  rule  of  public  policy  to  prevent  it — Dudgeon  v. 
Tkamm,  i  Macq.  App.  714;  ante,  p.  403;  Craig  v.  Duffits,  6  Bell's  App^  30S.  The  words 

I  cf  the  Statute  did  not  declare  the  Court  incompetent,  nor  restrict  its  jurisoicticm,  but  merely 

I  t&abled  one  party  to  object ;  but  when  both  parties  consented,  the  jurisdiction  was  admitted. 

i  Btteren  supposing  there  could  be  no  prorogating  of  jurisdiction,  there  was  jurisdiction  without 
il.fortbecaa5e  did  exceed  the  value  of  ^£25.  The  action  was  brought  to  recover  ^22  ds.  6d., 
tj*'  iotnest,  from  June  1858  till  the  Sheriff  made  his  interlocutor,  and  the  interest  that  has 
snce  icaued  raises  the  value  above  £2$.   The  interest  is  calculated  not  merely  up  to  the  time 

,  *f  action  brought,  but  up  to  the  time  when  decree  was  made  for  payment,  and  this  interest  was 
pnoftbe  sum  sued  for — Mitchell  v.  Murray,  17  D.  682. 

Aadcrson  replied. — The  case  of  Mitchell  v.  Murray  was  not  welt  decided ;  the  Judges  in  the 
■Bwrity  of  the  Court  were  right  on  that  occasion. 

[U«D  Chancellor.— We  think  the  rule  laid  down  in  Mitchell  v.  Murray  ought  not  now  to  be 
o^uned  from,  and  therefcm  we  overrule  the  objection,  that  the  cause  could  not  be  advocated  to 
fte  Court  of  Session.] 

Then  the  interlocutor  of  the  Court  of  Session,  reviewing  that  of  the  Sheriff,  does  not  comply 
•OhtbeSttbite  6  Geo.  iv.  c.  120,  §  40,  for  it  does  not  clearly  separate  the  matter  of  fact  from 
^fatter  of  law,  and  state  on  what  ground  it  proceeds.  It  says  there  was  no  fault  of  the 
v'icndcr,  and  yet  it  does  not  say  whetlwr  there  was  any  legal  obligation  on  the  defender' s  part 
to  pravide  agamst  such  damage.  Lastly,  the  facts,  as  proved,  shew,  that  thedanu^was  caused 
■If  Aen^I^ence  of  the  respondent.  The  case  resembles  that  of  Kerr  v.  Lord  Orkney,  20  D. 
^  The  respKmdent  had  l>een  using  his  property  so  as  to  cause  damage  to  his  neighbour, 
wlndl  »as  contrary  to  the  maxim,  Sic  ntere  tuo  ut  alienum  non  ladas.  The  interlocutor 
■ttribnted  the  origin  of  the  damage  to  an  unprecedented  fall  of  rain.  That  is  a  loose  phrase.  It 
not  mean,  that  at  no  prior  time  had  such  a  fall  of  rain  ever  occurred.  It  had  been  said 
WBaion  Bramwell,  in  Ruck  v.  Williams,  3  H.  &  N.  308,  that  a  flood  which  occurred  once  in  a 
■"^red  years  could  not  be  held  extraordinary.  In  Great  Western  Canada  Railway  Company 
^■fawutt,  I  Moore,  P.C.,  N.S.  loi,  it  is  stated,  tliat  a  railway  embankment  fell  owing  to  an 
^wJinary  rainfall ;  but  in  that  case  provision  had  been  made  for  such  a  flow  of  water  as 
^P>t  be  reasonably  expected.  But  in  the  present  case  no  such  provision  had  been  made  at  all. 
Ml  die  cnlvert  was  inadequate  when  the  wall  was  built,  in  lieu  of  a  hedge,  and  was  not  enlarged 
^itwijbt  then  to  have  lieen.  The  whole  findings  of  the  interlocutor,  taken  together,  did  not 
•to  the  complexion  of  the  case,  nor  displace  iYi^rimd  fade  liability  of  the  respondent. 
;  yf^  Chancellor. — Surely  if  you  take  the  affirmative  findings  without  the  negative,  you  are 
booMl  band  and  foot  by  the  interlocutor  of  the  Court  of  Session.] 

Efcn  if  the  finding  of  no  neglect  in  the  zespondent  be  taken  as  conclusive,  it  did  not  follow, 
™t     re^cmdent  was  not  nable  for  die  damage  done  by  reason  of  his  ownership  of  the 
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property.   Thus,  in  the  case  of  the  owner  of  a  monkey  vhich  had  bitten  a  person,  the  owner 
was  held  liable,  though  no  negligence  on  his  part  was  all^d — May  v.  Burdettt  9  Q.  B.  loi. 
That  case  shewed  that,  if  the  respondent  caused  the  injury,  his  negligence  was  immaterial. 
[Lord  CHANCELLOR.--If  the  water  that  flowed  had  been  like  the  monkey,  it  would  have  caused 
the  mischief,  but  the  interlocutor  finds,  that  it  did  not  cause  the  mischief.} 

There  are  other  illustrations  of  the  rule,  that  liability  may  result,  though  no  negligence  could 
be  attributed  to  the  o-^iuet—yarkson  v.  Smitkson,  15  M.  &  W.  563;  Vau^aH  v.  Taff"  VaU 
Railway  Company,  5  H.  &  N.  679. 

Sir  H.  Cairtis  Q.C.,  and  Mure,  were  not  further  called  upon. 

Lord  Chancellor  Westburv.— My  Lords,  the  points  in  this  case  are,  I  think,  too  clear  to 
leave  any  doubt  upon  your  Lordships'  minds,  and  therefore  I  apprehend,  that  your  Lordships 
will  feel  it  your  duty  not  to  call  upon  the  respondents.  This  appeal  raised  for  your  consideration 
two  points  or  questions.  One  was,  that  the  subject  matter  in  controversy  was  not  sufficient  to 
admit  of  an  appeal  to  the  Court  of  Session  from  the  decision  of  the  Sheri^  Court.  I  think  your 
Lordships  have  already  given  your  opinion,  that,  in  conformity  with  general  practice,  as  it  has 
been  now  fixed  by  the  decisions  of  the  Scotch  tribunals,  the  value  of  the  cause  for  the  piunpose 
of  determining  the  right  of  appeal  must  be  assessed,  or  taken  at  the  date  of  the  interlocutor  from 
which  the  advocation  is  drawn,  and  if  the  amotmt  then  in  controversy,  exclusive  of  expenses,  Ije 
equal  to,  or  exceed,  the  sum  of  ;£25,  it  may  be  propeiiy  made  the  subject  of  an  advocation. 

Now,  in  this  case,  it  is  perfectly  clear,  that,  at  the  date  of  the  interlocutor,  if  the  judgment  had 
been  given  in  favour  of  the  present  appellant  for  the  sum  in  controversy,  with  interest  thereon, 
according  to  the  conclusion  of  the  summons,  that  sum  would  have  exceeded  ^25.  That 
therefore  determines  or  assesses  the  value  of  the  cause,  and  renders  the  interlocutor  liable  to 
advocation. 

The  other  point  in  this  case  is  one  on  which  I  regret  very  much  to  see,  that  the  parties  have 
thought  fit  to  bring  an  appeal  befdre  your  Lordships.  It  is  undoubtedly  true,  that  we  have  a 
former  instance  of  this  extraordinary  determination  in  litigation.  I  mean  the  instance  in  which, 
I  think,  actions  were  brou^'ht  for  the  loss  of  a  sheep  which  was  killed  by  a  dog,  {h'Uemingi/,  Orr^ 
ante,  p.  496:  2  Macq.  Ap.  14,)  the  value  of  the  sheep  being  the  sum  of  £,\  lor.  j  and  after 
the  cause  bad  gone  through  various  stages  in  Scotland,  it  was  finally  brought  to  your  Lordships* 
House,  and  the  amounts  spent  in  htigation  about  that  sheep  must  have  exceeded  a  great  many 
hundreds  of  pounds.  In  this  case,  the  sum  in  controversy  is  about  /22  ts.  btL^  and  it  arises 
tmder  circumstances  which  are  perfectly  clear,  and  upon  which,  I  thin^  no  question  of  law  can 
by  possibility  arise. 

I  may  mention,  that^  in  the  Judicature  Act  of  Scotland,  a  very  wise  proviuon  has  been 
inserted,  that  in  cases  of  this  description  of  advocation  from  the  Sheriff  Court,  it  shall  be  the 
duty  of  the  Court  of  Session  to  specify  in  their  interlocutor  the  several  facts  material  to  the  case 
which  they  find  to  bs  established  by  the  proof,  and  to  express  how  far  their  judgment  proceeds 
upon  the  matter  of  fact  as  distinguished  from  matter  of  law,  and  the  several  points  of  Ian 
which  they  mean  to  decide.  Then  the  judgment  thus  pronounced  may  be  appealed  to  yonx 
Lordships'  House,  in  so  far  only  as  the  same  depends  upon  or  is  affected  by  matter  of  law. 

I  think  it  unnecessary  for  you  to  take  anything  more  than  the  affirmative  findings  in  this 
interlocutor ;  and  upon  those  affirmative  findings  1  think  your  Lordships  will  a^ee  with  me,  that 
it  is  perfectly  clear,  that  if  any  question  of  law  arises,  it  must  be  found  in  favour  of  the 
respondent. 

The  facts  of  the  case  are  these:— the  noble  defender  is  the  owner  of  the  piece  of  land  of 
considerable  extent,  which  is  bounded  upon  one  side  by  a  public  road,  and  upon  another  side 
by  a  parish  road,  the  parish  road  entering  at  right  angles,  or  nearly  so,  into  the  public  road. 
The  land  slopes  with  a  considerable  declivity  towards  the  public  road,  and  at  some  distance 
upwards  from  the  public  road.  Along  the  slope  of  land  runs  an  ancient  bum  or  brook,  whicb 
finds  its  way  not  quite  in  a  straight  coivse,  but  making  an  elbow  in  the  course  of  its  channel 
along  the  slope  of  the  defender's  land,  and  then  enters  the  parish  road.  Previoudy  to  tlie 
erection  of  the  wall  of  the  defender,  both  the  parish  road  and  also  the  public  road  were  fenced 
off,  and  the  land  was  bounded  by  a  thorn  hedge.  But  from  the  point  where  the  bum  entered  clie 
parish  road,  it  was  conducted  by  a  conduit  beneath  the  pari^  road.  The  defender  thoug-lit 
proper  to  enclose  his  land,  as  he  had  a  perfect  right  to  do,  by  a  wall  running  along  the  pansli 
road,  and  also  along  the  public  road— the  wall,  of  course,  having  an  opening  to  admit  of  the  bora 
passing  under  it  into  the  conduit. 

It  might  have  been  a  very  material  thing  in  this  case,  if  the  injury,  or  the  wrong,  as  I  shouJd 
rather  call  it,  sustained  by  the  appellant  could  have  been  shewn  to  have  been  caused  by  a  state 
of  circumstances  directly  occasioned  by  the  building  of  the  wall  by  the  defender  over  the  conduit 
and  along  the  parish  road,  because  it  is  clear,  that  the  natural  course  of  the  stream  was  down 
the  parish  road,  and  that  the  conduit  provided  a  means  of  carrying  the  water  beneath  the  parish 
road.  If,  by  reason  of  the  taking  away  the  thorn  hedge  by  the  said  parish  road,  and  tbc 
substituting  a  wall  for  it  without  proper  apertures,  it  had  been  shewn,  that  the  flood  which  haxl 
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ocaired  had  bem  pent  by  means  of  that  substituted  wall,  and  consequently  the  water  kept  in 
asd  pncmiuied  down  the  declivity  against  ^e  wall  that  bounded  the  public  road,  the  state  of 
diings  befne  your  Lordships  might  have  admitted  of  a  different  result.  But,  on  the  contrary,  it 
is  foond  distinctly  in  this  case,  and  necessarily  results  from  the  facts  stated  in  the  interlocutor, 
dut  the  portion  of  the  wall  bounding  the  public  road  which  gave  way,  and  furnished  a  vent  to 
the  waier  which  it  invaded  the  appellant's  grounds  and  house,  so  gave  way  under  the  pressure 
cH  water  which  bad  accumiUated — not  water  which  overflowed  at  the  conduit — not  an  accuniula- 
tiiu  wliich  was  in  any  manner  occasioned  by  the  erection  of  the  wall  bounding  the  parish  road 
—\ni  an  accumulation  arising  from  another  circumstance,  namely,  that  the  descent  of  the  water 
dawn  tbe  channel  of  the  brook  to  the  point  where  the  channel  makes  a  natural  elbow  or  bend, 
was  so  great  in  consequence  of  a  fall  of  rain  found  to  have  been  unprecedented,  that  the  volume 
«  niih  of  water  at  tnat  spot  overpowered  the  banks  of  the  bum,  and  consequently  a  great 
Tdume  of  water  descended  directly  down  to  the  wall  bounding  the  public  road,  escaping  from 
tbe  point  of  that  elbow  where  the  rush  of  water  had  burst  the  natural  banks.  This  occurrence, 
Anetor^  was  a  natural  occurrence,  and  not  in  the  smallest  degree  occasioned  or  augmented  by 
Raam  of  anything  wliich  had  been  done  or  had  been  omitted  to  be  done  by  the  defender.  It 
was  a  thii^  cif  which,  so  £ar  as  the  facts  found  warrant  an  inference  of  the  kind,  there  had  been 
Boexaniplc  before,  nor  was  it  likely,  from  anything  that  had  previously  occurred,  that  any  such 
occurrence  could  have  been  anticipated. 

Ii  is  fiirther  material  to  observe  with  reference  to  the  argument,  that  it  is  not  found  in  this 
imeriocutxv,  nor  is  it  a  conclusion  to  be  drawn  from  any  of  the  findings  in  this  interlocutor,  that 
tlie  water  had  ever  been  in  the  habit  of  descending  down  the  hill  from  the  channel  of  the  bum, 
and  finding  its  escape  into  the  public  n>ad  through  the  thorn  hedge<  No  such  fact  is  established, 
ud that  is  a  material  circumstance;  because  if  it  had  been  a  common  occurrence,  either  a  daily 
ocameDce,  or  an  occurrence  happening  at  intervals,  tliat  water  escaped  from  the  bum,  descended 
dincttj  down  the  land,  and  found  an  exit  throi^h  the  hedge  into  the  public  road,  the  possibility 
of  sach  an  occurrence  might  possibly  have  thrown  upon  the  defender  the  obligation  of  guarding 
a^iinst  that  contingency.  But,  as  I  have  observed,  no  such  thing  is  found.  And,  on  the  con- 
trary, dat  it  might  have  been  reasonably  exjjected,  is  a  conclusion  which  is  altogether  precluded 
utd  prevented  from  being  implied  by  the  facts,  that  are  distinctly  found,  namely,  that  the 
bursiing  of  the  bum  at  the  elbow  was  the  result  of  a  great  pressure  or  an  extraordinary  quantity 

water,  which  had  unexpectedly  accumulated  by  reason  of  an  unprecedented  fall  of  ram.  It 
i3  plain,  therefore,  firom  these  facts,  that  nothing  was  done  by  the  defender  which  led,  directly 
or  indiitctly,  to  the  occurrence,  nor  was  anything  oraitted  to  be  done  by  the  defender,  that  could 
(npcrly,  or  by  possibility,  be  denominated  or  described  as  the  cause     the  occurrence. 

'nil  case  differs  very  much  horn,  those  which  have  been  cited  and  relied  upon  at  the  bar.  If 
■arlhii^  be  done  by  an  individual  which  interferes  with  natural  occurrences,  such  as,  for 
CBm^  in  Lord  Orkiu/s  casit  throwing  a  dam  across  the  course  of  a  stream,  it  is  undoubtedly 
tbe  day  of  that  individual  so  to  construct  the  work  as  to  provide,  in  an  efficient  manner,  not 
only  a^inst  usual  occurrences,  and  the  ordinary  state  of  things,  but  also  to  provide  against 
d>i>%s  wluch  are  unusual  and  extraordinary ;  and  therefore  the  decision  of  the  Court  in  the  Earl 
»/  Orknt/s  case,  where  a  dam  gave  way,  was  properly  referable  to  that  circumstance.  So  also, 
in  the  case  cited  as  having  been  decided  by  the  Privy  Council — tbe  case  of  the  Great  Weslern 
Railwtty  Company  of  Canada  v,  Fawcett,  i  Moore,  N.  S.  loi.  There,  it  was  clear,  that  the 
railway  company  intended  to  provide  against  an  occurrence  which  was  of  constant  repetition,  by 
taking  a  ditch  along  the  side  of  an  embankment ;  but  then  it  was  found,  that  that  ditch  was 
Ms&ncted  in  an  insufficient  and  improper  manner.  Therefore  it  was  plain,  that  the  obligation 
»^  they  had  admitted  by  constructing  the  embankment  was  an  obligation,  that  was  imper- 
fccdyand  msufficieotly  discharged.  But  there  was  nothing  which  the  defender  was  bound  to 
Suid  gainst  in  the  building  of  the  wall  along  the  public  road.  It  is  not  found,  as  I  have 
^^r^l  observed,  that  any  water  had  been  in  the  habit  of  escaping  in  that  way,  nor  was  the  wall 
^Kt^  for  the  purpose  ci  tnteaferin^  with  anything  like  that  which  has  been  called  at  the  bar 

tbe  codise  of  nature."  The  wall  is  found  to  have  been  erected  in  a  substantial  manner,  to 
nve  been  a  good  structure,  and  of  the  proper  kind  of  construction.  There  is,  therefore, 
■"^tUiig  at  all  found  here,  in  the  ^ts  stated  in  the  interlocutor,  which  could  be  conceived  as 
aoomii^  to  an  obligation  upon  the  defender  to  provide  for  anything  like  the  occurrence  which 
<««  place. 

Unda  these  circumstances,  what  has  occurred  is  one  of  those  things  which  do  not  involve  any 
*^  liability,  what  is  denominated  in  the  law  of  Scotland  damnum  fatale — occurrences  and  cir- 
^■'Waaces  which  no  bucnan  foresight  can  provide  against,  and  of  which  human  prudence  is 
Mc  bmid  to  recognire  the  possibility  ;  and  which,  when  they  do  occur,  therefore,  are  calamities 
^^do  not  involve  the  obligation  of  paying  for  the  consequences  that  may  result  firom 

Ij'ndcr  these  circumstances,  1  think  you  will  agree  with  me  in  the  conclusion,  that  this  appeal 
MSbt  to  be  dismissed,  and  that  it  must  be  dismissed  with  costs. 
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Lord  Cranworth. — My  Lords,  I  think  if  your  Lordships  should  come  to  any  other  conchi- 
sion  than  that  which  my  noble  and  learned  friend  has  Indicated,  you  would  he  laying  down 
doctrines  which  would  be  quite  startling  to  mankind.  For  the  proposition  contended  for  by  the 
appellant  is,  that  this  nobleman  having  built  a  wall  where  no  water  had  ever  been  in  the  habit  of 
flowing,  and  which  was  a  distance  of  a  third  of  a  mile,  or  rather  more  than  a  third  of  a  mile,  I 
think,  from  a  stream  running  parallel  to  the  wall  which  he  erected,  is  legally  responsible ; 
because  after  an  unprecedented  fall  of  water,  which,  even  if  the  word  be  taken  in  a  figurative 
sense,  must  mean  a  fall  of  water  such  as  no  living  memory  could  find  a  parallel  to,  had  happened, 
the  river  burst  the  natural  protection  of  its  banks,  and  that  naturally  shut  it  in,  and  the  water 
escaped  from  it  in  a  direction  in  which  it  had  never  escaped  before,  came  down  to  this  wall,  and 
knocked  it  down,  whereby  the  injury  in  question  was  occasioned. 

These  are  the  facts  which  appear  in  the  special  findings.  Now,  if  a  person  is  to  be  responsible 
for  damage  so  occasioned,  no  man  can  know  what  he  can  do  with  safety.  Suppose  that,  instead 
of  building  a  wall,  the  noble  defender  had  built  a  row  of  houses,  of  course  the  increase  of  water 
might  have  been  so  enormous  as  to  have  knocked  down  a  house,  in  that  case  would  he  be  re- 
sponsible for  that  i  Because  he  had  buih  a  house  in  a  [dace  where  there  never  was  water  flowing 
before,  but  where,  by  the  act  of  God,  or  what  is  called  damnum  /a/n&,  water  flows  at  a  particular 
time,  is  be  to  be  responsible  for  the  consequences  which  happen  ?  Now,  Oiat  damage  in  this 
case  did  arise  entirely  from  this  bursting  of^  water,  and  not  from  any  defect  in  the  foundation  of 
the  wall,  whereby  the  water  had  sometimes  escaped  previously  by  the  side  of  the  conduit,  is  per- 
fectly plain  ;  because  the  finding  is,  "  that  the  burn  burst  its  banks  at  said  bend,  and  that  a  great 
body  of  the  water,  instead  of  flowing  to  the  left,  and  flowing  by  the  regular  channel  of  the 
bum  to  the  conduit,  directed  its  course  in  a  straight  line  from  the  bend  down  a  steep  declivity," 
(that  is,  at  right  angles,  or  nearly  at  right  angles,  to  its  natural  course,)  "  to  the  point  at  which 
the  wall  eventually  gave  way,  and  there  accumulated  and  rose  rapidly."  Now,  my  Lords,  observe 
what  follows,  "  till  it "  (that  is,  the  water  which  had  so  flowed  down  the  bend)  "  attained  a  height 
of  about  four  feet,  when,  by  the  falling  of  the  said  portions  of  the  wall,  it"  (that  is,  the  water 
which  had  accumulated  from  the  bursting  of  the  hank)  "  got  vent  and  rushed  in  a  body  across 
the  public  (not  parish)  road," — then  it  goes  on  to  say  that  it  occasioned  injury  to  the  pursuer. 

It  appears  to  me  to  be  perfectly  clear,  that  this  was  a  contingency  against  which  no  human 
foresight  could  provide,  and  against  which  no  person  was  bound  to  provide.  Therefore,  I  quite 
concur  with  my  noble  and  learned  h-iend  in  thinking,  that  the  appeal  ought  to  he  dismissedf 
and  dismissed,  of  course  with  costs. 

With  regard  to  the  point  of  form,  I  can  only  add,  that  I  think  it  is  quite  clear,  that  with  regard 
to  a  question  of  that  sort,  as  to  whether  it  was  the  most  accurate  way  of  determining  the  value 
of  the  cause  to  say,  that  it  means  what  was  the  value  at  the  thne  when  the  appeal  or  the  advoca- 
tion takes  place,  it  would  be  improper  for  your  Lrodships  to  enter  into  such  a  question. .  That 
point  was  a  matter  of  doubt,  and  it  was  very  necessary,  that  a  rule  should  be  laid  down  upon  iL 
A  rule  has  been  laid  down  upon  it.  A  rule  has  been  laid  down  which  seems  to  be  a  very  reason- 
able rule,  perhaps  it  is  the  best ;  but  whether  it  is  the  best  or  not,  tt  is  a  rule  upon  the  poinL 
Under  these  circumstances,  I  think  your  Lordships  would  set  a  very  bad  precedent,  if  yon 
hesitated  in  every  such  case  in  adhering  to  it. 

Lord  Chelmsford. — My  Lords,  I  agree  with  my  noble  and  learned  friends,  that  the  inter- 
locutor appealed  from  ought  to  be  affirmed.  I  think  that  the  pursuer  was  not  entitled  to  recover 
against  the  defender  without  shewing  some  negligence  or  default  upon  his  part  which  occasioned 
the  injury.  It  is  not  at  all  like  the  case  of  May  v.  Burdatt,  with  regard  to  the  monkey,  because 
there  the  monkey  was  described  as  a  mischievous  and  ferocious  animal — ^an  animal  which  was 
dangerous  to  keep,  and  could  be  kept  only  upon  condition  of  its  doing  no  injury  to  any  person. 
Now,  in  the  present  case,  the  erection  of  the  wall  was  a  necessary  and  a  lawful  act ;  and,  there- 
fore, it  was  absolutely  necessary  for  the  pursuer  to  shew,  in  consequence,  some  negligence  eithex 
in  the  construction  or  the  wall  or  in  some  other  particular,  whereby  the  wall  had  faurs^  and  the 
injury  had  happened  to  him.  The  interlocutor  expressly  finds  as  a  fact,  that  the  pursuer  failed  to 
prove  those  circumstances  which  would  render  the  defender  liable ;  for  I  cannot  agree  with  Mr. 
Anderson,  that  the  portion  of  the  9th  paragraph  in  the  interlocutor  is  not  a  finding  in  point  of  <act. 
It  is  found  expressly,  that  the  pursuer  failed  to  prove,  that,  on  the  occasion  in  question,  the  con- 
duit was  choked,  or  that  any  appreciable  quantity  of  water  overflowed  at  the  conduit,  or  that  the 
accumulation  of  water  behind  the  wall  was  caused,  or  was  in  any  material  or  appreciable  degree 
increased  by  the  want  of  sufficient  means  of  escape  at  the  conduit,  or  was  attributable  to  any 
defect  in  the  construction  of  the  wall,  or  to  any  operation  of  the  defender,  or  to  any  fault  or 
neglect  on  his  part.  It  is  necessary  for  the  pursuer,  in  order  to  establish  his  case,  to  shew,  that 
there  was  negligence  in  one  or  other  of  these  respects,  and  he  failed  in  any  particular. 

This  case  is  not  at  all  like  the  case  of  Lord  Orkney— xhaX  is,  the  case  with  respect  to  the  dam; 
because,  as  I  have  already  intimated,  the  stream,  before  the  erection  of  the  dam,  flowed  harm- 
lessly  to  the  pursuer's  wall.  Lord  Orkney  erected  a  dam,  by  which  he  obstructed  the  course  of 
the  water.   He  was  bound,  therefore,  under  these  circumstances,  interfering  with  the  stream,  and 
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vith  another  person's  right  overthe  stream,  to  provide  against  every  contingency.  And  although 
it  vas  an  extraortlinary  flood  in  that  case  which  occasioned  the  bursting  of  the  dam.  it  was  one 
which  be  ought  to  have  provided  against.  He  ought  to  have  made  the  dam  capalMe  of  resisting 
anr  force  vhich  might  be  directed  against  it. 

that  being  so,  the  question  then  is,  whether  the  finding  in  point  of  law  is  correct,  that  there 
bH9g  no  proof  whatever  of  any  negligence  upon  the  part  of  the  defender,  he  is  not  liable  to  the 
pursier  for  the  injury  which  has  happened  ?  I  apprehend,  that  there  can  be  no  doubt  at  all,  that 
this  was  an  extraordinary  and  unprecedented  floods  as  it  is  called ;  nor  that  it  was  one  which  it 
is  impossible  for  any  person  merely  building  a  wall  to  enclose  his  grounds  to  provide  against, 
Bor  ^lich  it  was  necessary  for  him  to  provide  against. 

ITuder  these  circumstances,  therefore,  I  agree  entirely  with  my  noble  and  learned  Mends  that 
the  interiooitor  ajf^pealed  from  ought  to  be  affirmed. 

Interlocutors  affirmed,  with  costs. 

AppeUmfs  Agents^  Campbell  and  Smith,  S.S.C. ;  Uptons,  Johnson,  and  Upton,  Austin 
Fiiais,  London.  —  RespotuieHfs  Agents,  Tods,  Murray,  and  Jamieson,  W.S. ;  MaitUmd  and 
Gi^aiB,  Westminster. 


APBIL  6,  1864. 

Mrs.  Eleanor  Sutor  or  Pitt,  Appellant,  v.  The  Hon.  Horace  Pitt, 
Respondent, 

Husband  and  Wife — Divorce— Jurisdiction— Domicile— a  younger  son  of  an  English  peer, 
and  bom  in  En^land^  married  there  Mrs.  P.  in  1845.  Being  greatly  in  debt  in  1854,  and 
Waving  his  wife  tn  England,  where  she  ever  since  remained,  he  went  to  Scotland  to  avoid  his 
crtditars,  and  joined  a  friend  in  shooting  quarters  there.  In  1858  he  took  a  six  years'  shooting 
lease  of  a  place  in  Scotland,  and  remained  there  till  i860.  From  1854  to  i860,  he  resided 
an&uumsly  in  Scotland,  making  a  flying  visit  occasionally  to  England,  to  see  his  friends  and 
Mrs.  /*,  mth  whom  he  corresponded  all  that  time.  In  i860  he  raised,  in  the  Court  of  Session, 
anasHonof  divorce  against  Mrs.  P.  on  the  ground  of  her  adultery  in  England  in  1858. 

BiLD(rever«ng  judgment^  That  P.  had  net  acquired  a  domicile  in  Scotland,  his  main  object  in 
giing  t/ure  bang  to  hide  from  his  ^^<AV<7rx— (Dubitante  Lord  /Cingsdown), 

Question— fvtfii  rf  P.  had  acquired  a  domicile  in  Scotland,  whether  the  domicile  of  Mrs.  P. 
umld  be  deemed  constructively  to  be  in  Scotland,  so  as  to  give  jurisdiction  to  the  Scotch  Court— 
{Lord  Kingsdown  affirmative — Lord  Westbury  negative). 

QvvsVilH—Wkere  an  English  husband,  leaving  his  wife  in  England,  goes  to  Scotland  and 
rtddes  there,  but  not  so  as  to  acquire  a  Scotch  domicile,  and  even  though  his  object  was  not  to 
vuHtiitt  a  suit  0/  divorce  there,  the  Scotch  Court  has  no  jurisdiction  to  entertain  such  suit — 
Ftt  iMvi  Wes&ury  L.  C> 

Theporsuer  (the  respondent)  having  brought  an  action  of  divorce  in  i860  in  the  Court  of 
SessioQ  gainst  his  wife,  in  which  she,  inter  alia,  pleaded  "no  jurisdiction,"  the  Lord  Ordinary 
aBaved  "the  pursuer  a  proof  of  the  grounds  set  forth  in  the  record  on  which  he  founded 
jnrisdiction  in  this  Court,  and  the  defender  a  proof  of  her  allegations  on  that  head,  and  to  both 
acoajnnct  probation." 
The  Lord  Ordinary  thus  stated  the  outline  of  the  facts  after  hearing  the  evidence. 
**Tbe  iment  is  an  action  of  divorce  by  reason  of  adultery,  purporting  to  be  raised  by 
Honce  Ktt,  commonly  called  the  Honouralue  Horace  Pitt,  formerly  Lieutenant  Colonel  in  Her 
Uaiei^s  Royal  Regiment  of  Horse  Guards,  residing  at  Kilninver,  in  the  county  of  >Ugyle, 
>(nwr/  against  Mrs.  Eleanor  Sutor  or  Pitt,  wife  of  the  said  Horace  Pitt,  residing  at  the  Dell, 
Eiq^kl  Green,  in  the  parish  of  Egham,  in  the  county  of  Surrey,  England,  or  elsewhere 
mA,  dejeuder." 

"The  ifefender  objects  to  the  jurisdiction  of  the  Court,  on  the  ground,  that  the  pursuer  is  a 
drnkikd  Englishman.  The  pursuer  maintains,  that  his  domicile^  as  well  as  constructively  that 
of  Us  irife^  is  in  Scotland,  and  that  therefore  the  action  is  competent. 


*  See  previous  report  24  D.  1444;  i  Macph.  106 ;  35  Sc.  Jur.  59.  S.  C.  4  Macq.  Ap.  627 1 
aXacplL  H.  L.  38;  36  S&  Jur.  522. 
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"  The  pursuer  has  resided  in  Scotland,  vith  from  time  to  time  a  short  occasional  absence,  since 
the  year  1854.  He  has  been,  since  May  1858,  tenant  of  the  house  and  shootings  of  Kilninver, 
Dear  Oban,  on  a  lease  of  six  years  from  that  date.  He  has  resided  there  since  then,  was  residing 
there  at  the  date  of  the  present  action  in  December  i860,  and  still  resides  there.  But  the 
defender  maintains,  that  this  is  a  mere  temporary  residence,  assumed  for  the  purpose  of  being 
out  of  the  reach  of  English  creditors,  not  intended  to  last  bpymd  the  passing  exigency,  and 
incfTeaual  to  displace  the  original  domicile  in  England. 

''There  can  be  no  doubt  that,  at  the  time  of  ilie  pursuer's  coming  to  Scotland  in  1854,  be  was 
a  domiciled  Englishman.  England  was  his  domicile  of  Migin.  It  continued  to  be  that  of  his 
choice.  A  younger  son  of  an  English  peer.  Lord  Rivers,  De  held  a  commission  in  the  Royal 
Horse  Guards  Blue;  and  lived,  for  the  most  part,  in  barracks  in  England,  with  his  regiment. 
His  relatives  and  connexions  were  English.  In  England  were  at  once  his  avocations  and  his 
pleasures.    London  seems  to  have  been  his  favourite,  it  ma^  perhaps  be  added,  fatal  haunt. 

"  In  1845  was  married  to  the  defender,  Eleanor  Sutor,  m  circumstances  which  seem  to  have 
precluded  his  introduction  of  his  wife  into  general  society.  In  a  letter  to  her  of  date  2d  June 
1855,  he  says  with  reference  to  their  marriage — 'Your  great  complaint  against  me  was  my 
cowardice  for  not  better  braving  the  world  and  openly  living  with  you ;  and  I  admit  this  error, 
though  the  feeling  was  a  natural  one.'  After  his  marriage  he  continued  with  his  regiment  in 
barracks;  but  occasionally  lived  with  the  defender  in  a  house  in  Tilney  Street,  which  had  belonged 
to  her  before  the  marriage,  and  where  her  own  proof  shews  he  had  visited  her  before  marriage 
in  exactly  the  same  way  as  after.  The  defender  ultimately  occupied  a  country  house  of  her  own 
called  The  Dell,  in  the  county  (tf  Surr^,  and  there  the  pursuer  made  her  temporary  visits  of  a 
like  character. 

"  In  the  year  1854  the  pursuer  had  fellen  into  pecimiary  embarrassments,  of  a  character 
apparently  hopeless.  He  had  become  indebted  to  money  lenders,  chiefly  of  the  Jewish  persuasion, 
in  many  thousand  pounds.  Judgments  had  been  taken  out  for  large  sums  against  him,  and  the 
creditors  were  urgent.  He  had  apparently  no  means  of  satisfying,  or  even  of  pacifying  them. 
The  result  was,  that  in  that  year  he  was  compelled  to  sell  his  commission,  and  to  leave  England 
for  the  protection  of  his  personal  liberty. 

"He  came  to  Scotland  in  the  autumn  of  1854.  His  first  places  of  abode  were  the  shooting 
quarters  of  friends  whom  he  visited  in  the  islands  of  Harris  and  Lewis.  In  May  1855  he 
arranged  with  one  of  these  friends,  the  Rev.  Mr.  Hutchison,  to  board  with  him  at  his  shooting 
quarters  of  Soval,  in  Lewis,  paying  him  £100  per  annum  '  as  well  for  his  board  as  for  his  share 
in  the  sport.'  On  this  footing  he  continued  to  live  at  Soval  till  September  or  October  1857,  when 
he  went  on  a  visit  to  another  friend  at  Athline,  in  the  same  island,  and  with  him  he  ccmtinued 
till  near  the  time  when  he  took  the  house  and  shootings  of  Kilninver.  in  summer  1858. 

"  During  this  period  of  nearly  four  years,  he  appears  occasionally  to  have  gone  up  to  England 
for  a  week  or  two ;  chiefly  for  the  purpose  of  seeing  his  mother,  Lady  Rivers,  to  whom  be  seems 
to  have  been  much  attached.  A  more  important  absence  occunred  in  the  autumn  of  1855,  when 
he  went  to  the  Crimea  in  search  of  military  employment.  He  was  unsuccessful,  and  returned 
to  Soval,  in  i«wis.  His  absence,  even  on  this  occasion,  was  not  long.  He  left  the  country  in 
August  or  September  1855 ;  he  was  back  in  Soval  before  Christmas     that  year. 

"It  is  plain,  from  the  proof,  that  during  this  period  it  was  a  leading  object  with  Colonel  Pitt  to 
keep  himself  out  of  the  reach,  and  even  from  the  knowledge,  of  his  creditors.  His  arrangements 
for  this  purpose  were  chiefly  necessary  when  he  left  his  friendly  island  for  a  great  city  like 
Glasgow ;  or  ventured  into  England  to  meet  his  mother.  The  correspondence  produced  is  full 
of  his  plans  for  concealing  his  movements,  including  the  device  of  assuming  a  fictitious  name. 
He  was  at  one  time  Parsons,  at  another  Percival,  at  a  third  Philips.  On  one  occasion  of  his 
meeting  his  mother  in  Lancashire,  it  was  proposed,  that  she  should  be  Mrs.  Parsons, '  and 
dispose  of  her  coronets ; '  but  he  afterwards  writes,  '  we  decided  on  her  being  herself  her^  and 
I  am  Mr.  Parsons,  her  nephew,  who  has  lived  with  her  quite  like  a  son.' 

"  In  May  1858  occurred  the  circumstance  already  adverted  to,  and  which  cannot  but  bethought 
of  great  consequence  in  the  present  question:  he  became  the  tenant  of  the  house  and  shootings 
of  Kilninver,  on  a  lease  of  six  years  from  that  date.  These  were  at  that  time  in  the  occupancy 
of  Captain  Me^ell,  who  held  them  from  Lord  Breadalbane,  the  proprietor,  on  a  lease  of  twenty- 
one  years,  expiring  in  1872.  The  pursuer,  in  May  1S58,  became  subtenant  of  Captain  Meynell 
for  six  years  from  that  date,  at  a  rent  of  ^300  per  annum  for  the  furnished  house  and  ^ootmgs. 
It  would  appear,  that  the  pursuer  received  an  allowance  to  this  amount  from  his  brother,  heard. 
Rivers ;  and  he  avowedly  proposed  to  add  to  his  income  from  the  produce  of  his  rod  and  gun. 
Captain  Meynell  states  in  the  proof—'  I  think  it  was  agreed,  at  the  first  taking  in  1858,  that  he 
might  renew  his  tenancy  at  the  end  of  the  six  years,  if  I  had  no  objection.  Our  understanding 
was,  that  after  the  six  years  he  should  take  the  remainder  of  my  lease,  with  the  consent  of  Lord 
Breadalbane,  if  I  did  not  wish  to  return  myself.' 

"  Since  this  date  of  May  1858  the  pursuer  has  maintained  a  residence  at  Kilninver,  possessed* 
at  least  ostensibly,  of  all  the  attributes  of  a  settled  dwelling  place.   He  lived  there  throughout 
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tlw  Tear,  vitb  the  short  intervals  of  absence  already  alluded  to.  He  made  some  additions  to  the 
fmniture.  He  kept  an  establishment  of  servants,  both  within  doors  and  -without.  He  paid  the 
taxes  of  an  occupant.  He  visited  the  country  gentlemen  around.  He  received  visits  from  his 
rebtires  and  friends.  So  as  his  immediate  neighbourhood  was  concerned,  he  practised  no 
disguise  or  ctmcealment.  He  became,  to  appearance,  what  he  calls  himaelf  in  one  of  his  letters, 
'Colonel  Pitt  of  Argyleshire,  to  aU  intents  and  purposes.' 

The  Lord  Ordinary  afterwards  referred  to  other  matters  bearing  on  the*pursuer*s  own  intentions 
^MB  he  resided  in  Scotland. 

TheCnirt  of  Session  held,  that  it  had  jurisdiction  to  entertain  the  divorce,  and  that  Scotland 
ns  the  matrimonial  domicil^  whether  it  was  the  principal  domicile  or  not. 

This  was  an  appeal  from  two  interlocutors. — i.  The  Lord  Ordinary's  interlocutor,  r6th  July 
ii62,  satining  the  jurisdiction  on  the  ground,  that  the  pursuer  was  domiciled  in  Scotland ; 
2.  The  interlocutor  of  the  Second  Division,  5th  December  1862,  sustaining  the  jurisdiction,  and 
idhering  to  ifae  Lord  Oniinary' s  interlocutor  on  the  ground,  that  there  was  a  sufficient  matrimonial 
doffltcile  of  the  parties  in  Scotland. 

The  appellant  ^defender),  in  her  printed  east  stated  the  following  reasons  for  a  reversal : — 
I.  Because  on  the  20th  Dec.  i860,  when  the  summons  in  the  present  action  of  divorce  was 
raised  before  the  Court  of  Session  in  Scotland,  the  respondent,  Horace  Pitt,  had  his  principal 
domicile  in  England.  2.  Because  at  the  date  of  raising  the  summons  in  the  present  action,  the 
proper  domicile  of  the  respondent  being  in  England,  the  appellant  had  not  a  constructive 
domiciie  in  Scotland,  and  was  not  liable  to  the  jurisdiction  of  the  Courts  of  that  country  in  an 
laioa  fordivorce  a  ■vinculo  matrimonii.  3.  Because  even  on  the  assumption,  that  in  the  ordinary 
case  the  appellant  would  have  been  rightly  held  to  have  a  constructive  domicile  in  Scotland,  she 
ti  aot  liable  to  the  jurisdiction  of  the  Court  Session,  in  the  present  action,  in  respect,  that  her 
donidle  did  not  in  the  circumstances  of  the  present  case  follow  that  of  the  respoident 
4.  Because,  apart  from  the  principle  of  constructive  domicile,  Uiere  exist  no  grounds  for  sub- 
jectiag  the  appellant  to  the  jurisdiction  of  ttw  Courts  of  Scotland  in  the  matter  of  the  {vesent 
actioQ. 

The  respondent  in  his  printed  case,  supported  the  interlocutors  for  the  following  reasons  ;— 
I.  Because  the  domicile  of  the  respondent  for  the  purposes  of  this  suit  was  in  Scotland. 
1.  Because  the  domicile  of  the  appellant  is  that  of  her  husband,  the  respondent. 

The  Attorney  General  (Sir  R.  Palmer^  and  Fleming  Q.C.,  fw  the  appellant. — Both  the 
imcriocutors  of  the  Court  below  are  wrong,  i.  As  to  the  ground  taken  by  the  Lord  Ordinary, 
dtat  the  domicile  of  Colonel  Pitt  was  in  Scotland  :  It  is  apparent  from  the  whole  circumstances, 
that  the  husband  went  to  Scotland  solely  because  his  creditors  were  pressing  him,  and  be  wanted 
to  secure  a  hiding  place.  The  Lord  Chancellor,  in  Bempdev.  'Johnson^  3  Ves.  202,  expressly 
stated,  that  in  cases  were  a  man  was  driven  by  necessity  of  bis  anairs  to  a  foreign  country,  no 
dcmidle  was  acquired  by  foreign  residence — and  because  the  character  of  permanency  was 
mtliDg;  The  letters  here  shew  the  constant  and  overruling  motive  to  be  to  get  rid  of  the 
oeditors.  There  ms  nothing  voluntary  in  his  Scotch  residence.  He  was  in  the  position  of  an 
ctOe,  whidi  Sir  H.  Fust  said  in  De  Bennetfal  v.  De  Bonnevalj  i  Curt.  864,  was  no  evidence  of 
the  acquisition  of  a  forngn  domicile. 

[LoKD  Chancellor. — Suppose  the  case  of  a  political  exile,  who  leaves  his  coantry  voluntarily, 
bu  from  motives  of  perscmal  safety,  would  you  say  he  would  not  acquire  a  foreign  domicile  Y] 

That  might  be  a  caseof  difficulty.  But  many  cases  assume^  that  if  there  is  merely  a  temporary 
potpose  in  view,  which  might  be  accomplished  soon,  and  after  which  the  party  would  at  once 
return,  that  does  not  amount  to  a  domicile  abroad — Moorkouse  v.  Lord,  10  H.  L.  Cas.  282 ; 
Hta^-v.  Sampson,  14  Beav.  441.    Thus  the  case  of  an  invalid  going  to  a  wanner  climate  was 

St  in  Moorkouse  v.  Lord,  as  an  instance  where  no  foreign  domicile  would  be  acquired, 
ere  the  sole  object  of  going  and  living  in  Scotland  was  to  avoid  the  creditors.  If  at  any 
iMoKnt  be  bad  got  rid  of  his  debts,  he  would  have  at  once  returned  to  England.  2.  But  even 
if  the  domicile  be  Scotch,  it  did  not  follow,  that  the  Court  of  Session  would  have  jurisdiction. 
The  eridence  shewed,  that  the  husband  had  in  eflfect  deserted  the  wife,  or  at  the  utmost,  that 
Aey  were  living  apart  by  mutual  consent.  There  was,  therefore,  no  duty  in  the  wife  to  be  with 
Ae  ho^iand,  nor  could  it  be  assumed,  in  point  of  law,  that  she  was  constructively  residing  with 
^  There  were  some  cases  where  the  wife's  domicile  was  taken  to  be  that  of  the  husband  ; 
">  tius  fiction  has  no  place  where  the  husband  has  gone  abroad,  leaving  the  wife  by  mutual 
nacat  in  thur  original  domicile  and,  moreover,  where  the  object  of  the  husband  in  the  foreign 
<<M  was  to  dissolve  the  marriage.  The  cases  of  IVammder  v.  WarrmdeTf  2  S.  &  Ml*  1 54, 
ttdAV^T.  CAurMIlf  2  D.  307,  shew,  that  where  the  wife  is  not  living  in  Ae  foreign  country, 
"(re  is  no  jurisdiction  In  the  foreign  court,  and  a  residence  of  forty  days  is  of  no  use. 

In  dw  cases  of  French  v.  Pikher,  13  June  1800^  F.C„  and  Lindsay  v.  Tovey,  26  Jan.  1807, 
F.C,  tbot^  the  Court  assumed  jurisdiction,  these  were  cases  where  the  husband  was  a  domiciled 
"Wdunan,  or  assumed  to  be  so.   The  other  cases  in  Scotland  confirm  the  doctrine,  that  the 
most  be  resident  in  Scotland,  when  sued  in  an  action  of  divorce — Forrester  v.  Watson, 
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6  D.  1358  ;  Christian  v.  Christian,  13  D.  1149;  Shieids  v.  Shields,  15  D.  142;  Tttlloh  v.  TuUok, 
23  D.  639.  The  first  case  where  the  contrary  doctrine  was  adopted,  that  the  husbwd's  residence 
in  Scotland  for  a  period  short  of  domicile  will  suffice  to  give  juriwliction  to  the  Scotch  court  in 
an  action  of  divorce,  was  fack  v.  fack,  34  D.  467.  But  that  case  was  different  from  the  present, 
for  the  marriage  there  was  Scotch,  the  wife  was  residing  in  Scotland,  and  the  locus  delicti  was 
Scotch.  The  only  mode  of  supporting  the  present  judgment  was  by  holding,  that  the  wife  was 
constructively  in  Soitland.   How  was  a  wife  to  be  served  with  the  summons,  if  this  ficdoa  be 

>ushed  to  the  full  extent,  especially  when  in  Scotland  personal  service  is  not  required  to  fbuDd 

urisdiction  ? 

;Lord  Chancellor.— It  would  lead  to  this,  that  the  wife  miglit  be  served  by  the  husband 

aying  the  summons  on  his  dressing  table.] 

What  would  be  the  use  of  a  judgment  of  the  Scotch  Court  pronoimced  in  a  case  like  this, 
where  the  party  never  was  in  Scotland,  nor  was  bound  to  be  in  Scotland  ?  No  Court  in  Enriand 
would  pay  any  attention  to  it,  for  it  would  be  contrary  to  the  first  principles  of  justice — BMcAanm 
v.  Rutter,  I  Carap.  63.  In  Dol^fun  v.  Robins,  7  H.  L.  C.  390,  it  was  obsoved,  that  the  doaudk 
of  a  married  woman,  who  is  livmg  apart  by  mutual  consent  cannot  be  taken  to  be  constmctively 
the  domicile  of  the  husband. 

The  QfteetCs  Advocate  (Phillimore),  and  Sir  H.  Cairns,  Q.C.,  for  the  respondent — We  do  not 
propose  to  found  our  argument  on  the  ground  taken  by  the  Inner  House,  viz.  that  a  residence, 
le^s  than  what  would  suffice  to  create  a  domicile  in  Scotland,  will  give  jurisdiction  to  the  Scottish 
Court  in  an  action  to  dissolve  the  marri^e.  We  rest  the  argument  solely  on  the  ground,  that 
here  the  domicile  of  Colonel  Pitt  was  Scotch.  It  cannot  be  said  there  was  desertion  1^  the 
husband  when  he  went  to  Scotland,  for  the  evidence  shews,  that  he  asked  the  wife  to  accompanj 
him,  but  she  refused.  The  letters  and  conduct  of  the  reqxmdoit  shew,  that  whatever  may  have 
been  the  original  motive  that  led  him  to  Scotland,  he  at  last  became  attached  to  the  country,  and 
chose  it  for  his  home.  If,  then,  the  domicile  was  Scotch,  the  domicile  of  the  husband  attracts 
that  of  the  wife,  and  she  must  be  taken  to  be  domiciled  in  Scotland  also.  The  case  differs  from 
IVarrender  v.  Warrender  only  in  the  fact,  that  here  the  parties  were  English,  while  in  that  case 
they  were  originally  Scotch. 

[Lord  Chancellor. — No,  that  was  substantially  a  Scotch  marriage,  for  it  was  the  marriage  of 
Scotch  persons  in  England,  while  in  itinere  to  Scotland.] 

That  was  not  the  ratio  decidendi,  and  that  case  supports  the  present  judgment.  The  doctrine 
that  the  wife's  domicile  is  that  of  the  husband  has  always  been  acted  on  in  the  Ecclesiastical 
Courts  of  England,  and  the  wife  has  been  often  served  while  abroad  in  suits  of  nullity  commenced 
in  England. 

[Lord  Chancellor. — Then,  if  that  is  the  case,  what  is  there  to  prevent  an  English  husband 
going  abroad,  say  to  Beriin,  and  there  commencing  a  suit  of  divorce,  where  he  would  succeed 
on  grounds  which  would  be  inadmissible  in  the  English  Court  of  Divorce.  Would  an  English 
Court  recognitt  such  foreign  divorce  ?] 

That  is  the  old  question  alluded  to  in  Lolly  s  ceue,  Russ.  &  Ry.  237,  which  is  still  the  law.  There 
is  nothing  remarkable  in  the  circumstance,  that  a  man  may  be  deemed  manied  in  one  country, 
and  not  married  in  another,  and  this  legal  result  often  happens.  The  Judges  alhided  to  that  anonnly 
as  unavoidable  in  Warrender  v.  Warrender,  2  Sh.  &  M'L.  154 ;  Tovey  v.  Lindsay,  i  Dow,  137. 
The  English  Courts  allow  a  wife  to  be  served  with  notice  of  the  suit  though  living  abroad— 
Whitcomie-v.  Whiteomie, 2  Curt.  351;  Chichestery.M.  Donegal,  i  Addams,  s;  Brot^ m. Btvdie, 
3  Sw.  &  T.  3S9.  It  may  be  said,  that  the  Scotch  Court  ought  not  to  entertain  jurisdiction  where 
the  parties  are  foreigners,  and  where  the  Scotch  decree  would  not  be  acted  on.  The  law  which 
was  acted  on  in  Lolly's  case,  however,  seems  now  to  be  changed,  seeing  that  it  is  no  longer  the 
doctrine  of  the  law  of  England,  that  an  English  marriage  is  indissoluble  except  by  Act  of 
Parliament.  In  Conway  v.  Beasley,  3  Hagg.  644,  Dr.  Lusbington  said  it  had  never  yet  been 
held,  that  an  English  marriage  could  not  be  dissolved  by  a  foreign  court.  Here,  at  all  events, 
there  were  no  circumstances  to  take  the  present  case  out  of  the  general  rule,  that  the  wife's 
domicile  Follows  that  of  the  husband,  always  assuming  the  husband's  domicile  to  be  Scotch. 

Fleming  replied. — The  domicile  cannot  be  seriously  disputed  to  be  still  in  England.  Besides 
it  is  a  general  principle  of  international  law,  that  a  husband  has  no  power  to  change  the  domidte 
(vf  his  wife  to  a  country,  in  which  she  has  never  been,  and  is  under  no  duty  to  be,  and  thereby  to 
affect  her  status.   The  proper  jurisdiction  here  was  in  the  Eng^h  Court  of  Divorce.   The  only 


Lord  Chancellor  Westbury. — My  Lords,  this  is  an  appeal  from  an  interlocutor  pro- 
nounced by  the  Lord  Ordinary  in  the  Court  of  Session,  and  also  ctmfirmed  and  adhered  to  by 
the  Inner  House.  The  suit  was  instituted  in  Scotland  by  Colonel  Pitt  agaUist  the  {vesMt 
a|^>ellant,  Mrd.  Pitt,  for  a  divorce.   The  preliminary  defences  were  put  in,  uid  among  them  a 
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pleatotbe  jurisdictioD  of  the  Court,  and  on  that  plea  to  the  jurisdiction  of  the  Court  the  issues 
rabed  were  tried,  and  determined,  as  I  have  already  said,  in  favour  of  that  jurisdictitHi.  It  was 
admitted  by  the  Lord  Ordinary,  and  also  by  the  Court  of  Session,  that  the  jurisdiction  of  the 
CoQTt  depended  upon  the  question  of  the  domicile  of  Colonel  Pitt,  the  present  respondent,  the 
parsuer  in  the  action  in  the  Court  below.  The  Lord  Ordinary  was  of  opinion,  that  Colonel  Pitt's 
domicile  was  in  Scotland,  and  that  he  had  not  merely  acquired  in  Scotland  a  sufficient  domicile 
Idr  the  purposes  of  the  jurisdiction  of  the  Courts  of  Scotland.  The  Inner  House  did  not  quite 
agree  vith  the  Lord  Ordinary  in  that  conclusion.  A  majority  seem  to  have  been  of  opinion,  that 
Cdooel  Pitt  was  not  absolutely  domiciled  in  Scotland  ;  but  they  seem  to  have  thought,  that  some 
damidk  short  of  the  absolute  and  complete  domicile  would  have  been  a  sufficient  forensic 
domicile  to  ccmfer  jurisdiction  on  the  Court,and  therefore  they  adhered  to  the  intertocutoi'  tA  the 
Lord  Ordinary. 

At  the  bar  it  was  admitted  by  the  counsel  for  the  respondent,  that  the  proper  view  of  the  case, 
ad  indeed  the  only  view  jvhich  they  seemed  disposed  to  maintain,  was  that  taken  by  the  Lord 
Ordinary,  that  Colonel  Pitt  had  acquired  a  complete  domicile  in  Scotland,  and  had  thereby  put 
off  and  lost  his  original  domicile  in  England.  It  becomes  unnecessary,  therefore,  to  consider 
die  very  important  question,  that  mi^t  be  involved  in  this  case,  if  your  Lordships  came  to  the 
condusioQ,  that  Colonel  Pitt  had  not  an  absolute  and  complete  domicile  in  Scotland.  If  he  was 
not  draniciled  in  Scotland  to  all  intents  and  puiposes,  having  relinquished  his  original  domicile 
and  acquired  a  domicile  in  Scotland,  then,  by  the  concession  of  the  counsel  at  the  bar — a 
omcession  which  is,  I  trust,  in  the  opinion  ^  your  Lordships,  quite  in  accordance  with  the  law 
of  the  case — it  will  be  impossible  to  maintain  the  order  which  has  been  pronounced  in  the  Court 
below. 

.Nov  all  the  facts  are  extremely  simple,  and  there  is  very  fortunately  about  them  no  discrepancy 
or  cmtradiction  in  point  of  evidence.  Colonel  Pitt  being  in  a  state  of  the  greatest  pecuniary 
embairassment,  was  obliged  to  quit  England,  and  to  flee  the  country  by  reason  of  the  demands 
of  his  creditors  in  the  year  1854.  He  vent  to  Scotland  in  the  autumn  of  1854.  His  object  in 
going  to  Scotland  was  to  find  a  secure  and  convenient  hiding  place.  He  endeavoured  to  accom- 
plish that  end  by  assuming  different  denominations,  and  at  a  late  period  after  he  had  been 
visiting  Scotland  three  or  four  years,  he  very  graphically  and  correctly  describes  himself  as  tired 
of  the  life  he  led  there,  and  that  he  was  "  weary  of  dodging  about  as  Parsons  or  Philips,"  those 
beiag the  d/«u«f  which  he  at  different  times  assumed.  The  Lord  Oidinarycame  to  the  conclusion, 
tliat  there  was  no  ground  for  imputing  to  Colonel  Pitt  a  final  intention  to  relinquish  his  English 
doaiidle  until  the  month  of  May  1858,  when  he  took  from  a  gentleman  of  the  name  Meynell 
1  lease  fa-  the  term  of  six  years  of  a  shooting  lodge  at  Kilninver  in  the  neighboorbood  of  Oban, 
to  the  western  coast  of  Scotland,  and  which  be  took,  as  I  have  already  mentioned,  for  a  period 
f&  six  years.  The  Lord  Ordinary  appears  to  have  arrived  at  the  conclusion,  that,  immediately 
npon  his  acquiring  this  settled  place  of  residence  by  way  of  contrast  to  the  mode  in  which  he  had 
spent  his  time  at  different  places  of  residence  during  the  three  antecedent  years,  he  most  be 
properly  considered  to  have  a  settled  dwelling  place.  But  I  cannot  at  all  concur  in  that  conclu- 
sion. Colonel  Pitt  left  England  (as  he  himself  says  in  one  of  his  letters)  from  necessity,  and  not 
from  choice.  He  speaks  of  the  whole  of  his  residence  in  Scotland  as  a  residence  still  under  the 
influence  of  that  necessity  ;  and  the  intentions  of  Colonel  Pitt,  and  the  real  objects  he  had  in 
view,  are  abundantly  illustrated  by  his  own  declaration  in  letters  written  both  at  the  time  of  his 
acquiring  this  settled  residence  at  Kilninver,  and  also  subsequently,  down  to  the  period  at  which 
it  is  mateiial  to  ascertain  his  position,  namely,  in  the  month  of  December  i&6o>  when  the  suit 
far  the  purpose  of  obtaining  the  divorce  was  instituted  in  the  Court  of  Session. 

Now,  frmn  those  letters,  it  is  apparent,  that  Colonel  Pitt  was,  both  befiwe  he  took  the  lease  of 
tins  sporting  lodge,  and  suteequeiuly,  in  c<mstant  commtinication  with  his  solicitor  and  his  friends 
for  the  purpose  of  ascertaining  in  what  manner  he  could  be  released  from  his  debts  and  liabilities. 
On  one  occasion,  as  I  will  presently  shew  by  reference  to  one  of  his  letters,  he  had  formed  a 
de^n,  about  which  he  corresponds  with  his  solicitors,  of  first  of  all  making  an  assurance — a 
cmreyance  of  a  reversionary  interest  or  remainder  which  he  bad  in  the  estates  of  his  brother, 
after  the  title  of  the  purchaser  of  that  remainder  was  secured  by  the  lapse  of  time,  and  then  after- 
wards of  taking  the  benefit  of  the  Insolvent  Act,  and  ptassing  through  the  insolvent  courts.  Now, 
«K  of  the  letters  which  refer  to  that  is  of  the  date  of  May  1 858,  and  that  is  followed  by  another 
ktlcr  of  the  9th  May  1858.  This  was  after  the  time  when  he  had  treated,  and  had  concluded 
the  treaty  of  Kilninver.  The  letter  of  the  9th  May  1858  is  very  material,  because  the  expressions 
Acre  are  ;  "  1  care  very  little  where  I  live,  and  shall  probably  never  feeJ  as  much  at  home  as  in 
4e  island,  (that  is  a  reference  to  the  isle  of  Lewis,)  although  the  two  will  not  bear  a  comparison ; 
nd  if  I  get  free,  and  have  not  this  place  on  my  hands,  I  might  more  easily  have  managed  to  live 
nth  mother  in  some  other  place."  That  refers  to  an  anxious  correspondence  which  he  had  at 
that  time  with  his  solicitor,  that  if  even  he  took  Kilninver  Lodge  for  six  years,  he  should  be  still 
tt  liberty  to  suUet  so  that  he  might  not  be  obliged,  whenever  he  got  free  of  his  liabilities,  still 
to  noain  tenant  of  Uiat  place  of  abode. 
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At  a  subsequent  time  we  find  htm  expressing  great  joy  in  prospect  of  being  able  to  get  released 
from  his  debts  through  the  medium  of  the  provisions  of  the  bill  chat  was  brought  in  for  the  con- 
solidation of  the  Bankruptcy  Laws  in  the  year  i860.  At  a  subsequent  period  of  time  in  the  year 
i860,  he  expressed  his  determination  to  get  rid  of  his  debts  tl^rough  the  medium  of  the  Scotch 
Bankruptcy  Act,  a  proceeding  which  at  that  time  was  a  very  common  one,  but  upon  which  some 
restraint  was  put  by  the  provisions  of  the  Bankruptcy  Act  of  1S61.  I  Rnd,  therefore,  Colonel 
Pitt,  throughout  the  whole  of  this  period  of  time,  chafing  under  the  necessity  of  his  abode  ia 
Scotland,  anxiously  meditating  a  mode  of  finding  some  escape  from  his  debts  and  liabilities,  and 
evincing  throughout  the  whole  of  this  correspondence  the  greatest  possible  anxiety  to  return  to 
his  old  habits  of  life  in  England,  and  to  return  to  En^and  in  such  a  manner,  that  he  might  have 
free  and  unrestrained  intercourse  with  the  members  of  his  fomily,  for  vhom  he  appears  to  hare 
entertained  the  varmeat  affection. 

Now,  under  these  circumstances,  is  it  possible  to  attribute  to  this  gentleman  both  de  facto  H 
ex  ammo  the  intention  of  quitting  altogether  his  English  domicile,  and  acquiring  a  Scotch 
domicile  with  the  intention  or  permanently  remaining  there  by  way  of  preference  to  a  return  to 
his  original  domicile  ?  I  think  every  letter  contradicts  that  feeling  and  that  rnipression,  and  that, 
taking  the  evidence  of  Colonel  Pitt's  letters,  the  evidence  of  his  desire  and  intention  as  to  what 
he  would  do  if  he  could  obtain  freedom  from  his  debts  by  means  which  he  had  various  hopes  of 
acquiring,  there  can  be  no  possibility  of  doubt  that  he  would  have  quitted  Scotland  instantl^,  and 
wim  Uie  greatest  possible  alacrity,  and  would  have  returned  immediately  to  the  place  of  his  onginal 
domicile. 

Under  these  circumstances,  it  is  impossible  to  say,  as  I  humbly  conceive,  that  there  was  an 
animus  of  acquiring  deliberately  a  new  domicile,  and  altogether  cutting  off  the  old  domicile  that 
he  had  possessed  in  England.  If  that  cannot  be  imputed  to  Colonel  Pitt  under  these  circum- 
stances, then  it  is  impossible  to  hold,  according  to  the  just  rule  of  law,  as  embodied  in  the  admis- 
sion of  the  respondent's  counsel,  that  the  Court  of  Session  had  jurisdiction.  If  it  had  been 
necessary,  as  I  trust  it  will  not  be,  to  arrive  at  a  different  concluuon  as  to  the  fact  of  the  domicile, 
I  should  still  have  had  the  greatest  possible  difficulty  in  holding,  that  the  domicile  of  the  husband 
was,  in  a  case  of  this  kind,  to  be  r^arded  in  law  as  the  domicite  of  the  wife  by  cottstructi<u  or 
by  attraction,  so  as  to  compel  the  wife  to  ftrilow  the  husband,  and  to  become  subject,  for  the 
purposes  of  divorce,  to  the  jurisdiction  of  the  tribunals  of  any  country  which  the  husband  might 
choose,  even  for  that  purpose  alone,  to  fix  upon,  and  to  declare  that  he  intended  to  acquire  a 
domicile. 

But  it  will  be  unnecessary  to  enter  upon  that  question,  for  I  trust  your  Lordships  will  agree 
with  me  in  the  conclusion,  that  there  is  nothing  here  to  warrant  the  inference  that  Colonel  Pitt 
had  put  off  his  English  domicile,  and  had  deliberately,  as  I  have  said,  facto  et  ex  attimo, 
acquired  and  put  on  a  Scotch  domicile ;  and  if  that  is  the  conclusion  arrived  at,  it  will  be,  as  I 
humWy  conceive,  our  duty  to  reverse  the  order  of  the  Court  below,  and  to  absolve  the  present 
appellant,  as  defender  in  that  action,  firom  the  conclusions  of  law. 

Lord  Chelmsford. — My  I-ords,  the  question  to  be  decided  upon  this  appeal  is,  whether  the 
appellant  is  amenable  to  the  jurisdiction  of  the  Court  of  Session  in  Scotland,  in  an  action  of 
divorce  raised  against  her  by  the  respondent,  her  husband.  The  Lord  Ordinary  and  the  Court 
of  the  Second  Division  upon  a  reclaiming  note  sustained  the  jurisdiction,  but  upon  different 
grounds.  The  Lturd  Ordmary  was  of  opinion,  that  nothing  short  of  an  actual  domicile  in  Scot- 
kuid  by  the  husband  would  give  the  Court  jurisdiction  in  an  action  of  divorce  at  his  instance 
against  bis  wife  resident  abroad,  but  thought,  that  the  facts  of  the  case  proved  such  a  domicile 
The  Court  of  Session  held,  that  there  m^ht  be  a  domicile  short  of  the  domicile  regulating  the 
succession  which  would  found  a  consistonal  jurisdiction,  and  that  the  residence  of  the  husband  in 
Scotland,  not  being  of  a  mere  passing  temporary  character,  was  sufficient  to  constitute  the 
matrimonial  domicile,  where  it  would  be  the  duty  of  the  uife  to  reside.  It  is  unnecessary  to  decide 
between  these  confitcttng  opinions,  because  the  counsel  for  the  respondent  distinctly  disclaimed 
the  idea  of  supporting  his  case  upon  any  other  ground  thui  that  or  the  acquisition  oy  him  of  a 
legal  and  complete  domicile  in  Scotland. 

In  the  observations  which  I  have  to  make,  I  shall  therefore  confine  myself  entirely  to  this 
point.  A  disputed  question  of  domicile  is  always  one  of  difficulty,  on  account  of  the  impossibility 
of  arriving  at  a  satisfactory  definition  which  wiU  meet  every  case  that  can  arise,  and  also  because 
it  generally  presents  a  conflict  of  evidence  as  to  acts  and  declarations  of  intention  upon  which  it 
depends.  Where  the  contest  arises  upon  a  supposed  change  of  domicile,  I  do  not  see  how  less 
evidence  can  be  accepted  than  will  shew  a  fixed  intention  of  abandoning  one  domicile  and  per- 
manently adopting  another.  The  opinion  which  I  recently  expressed  upon  this  subject  in  the 
case  of  Moorhottse  v.  Lord  appears  to  me  to  be  correct,  and  to  be  so  applicable  to  the  present 
occasion  that  1  will  venture  to  repeat  it.  I  there  said,  "  A  present  intention  of  making  a  place 
a  person's  permanent  home  can  exist  only,  where  he  has  no  other  idea  than  to  continue  then 
without  looking  forward  to  any  event  certain  or  uncertain  which  mig^t  induce  him  to  change  his 
residence.   If  he  has  in  his  contemplation  some  event,  upon  the  happening  of  which  his  residence 
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cease,  it  is  not  correct  to  call  this  even  a  present  intention  of  making  it  a  i>ennanent  home. 

It '»  rather  a  present  intention  of  making  it  a  tempOTary  home,  though  for  a  period  indefinite  and 
coBtinjienE ;  and  even  if  such  residence  should  continue  for  years,  the  same  intention  to  terminate 
b  bong  contiaually  present  to  the  mind,  there  is  no  moment  of  time  at  which  it  can  be  fvedicated, 
dat  there  has  been  a  deliberate  chcnce  of  a  permanent  home.**  Trying  the  present  case  by  this 
mfe,  can  it  be  said,  that  there  is  any  sufficient  proof  that  the  respondent  had  entirely  given  up 
hb  domtcUe  of  origin,  and  had  manifested  his  intention  to  fix  his  abode  permanently  in  Scotland  ? 
Coloael  Pitt  is  the  brother  of  Lord  Rivers,  and  only  one  weakly  boy  stands  between  him  and 
the  soccession  to  the  title.  We  find  him  occasionally  speculating  upon  the  arrival  of  the  time 
viieii  be  would  become  the  heir  preiu^nptive.  Whether  the  happening  of  this  event  would  bring 
him  back  to  England  it  is  impossible  to  say  ;  but  if  he  ever  become  Lord  Rivers,  it  is  not  very 
probable  that  he  will  continue  to  hide  himself  in  a  remote  part  of  Scotland.  The  expectation,  or 
at  least  the  possibility,  of  this  change  in  his  station  and  fortunes,  must  have  kept  his  mind  in  such 
a  stale  of  oQcertainty  as  to  the  future  as  would  tend  to  prevent  any  fixed  determination  of  aban- 
doomg  England  altogether.  But  his  residence  in  Scotland  can  hardly  be  considered  the  act  of 
I  free  agent.  He  originally  fied  to  avoid  the  pursuit  of  bis  creditors,  and  he  continued  there  for 
some  time  in  studied  concealment,  indulging  uie  hope  that  his  aflairs  might  be  managed  through 
ftieodly  assistance,  and  that  he  might  then  be  able  to  choose  a  way  of  life  and  a  place  of  resid- 
ence more  wreeable  to  him.  This  state  of  things  continued  from  the  year  1854  dovn  to  1858^ 
vbea  he  to(£  the  lease  of  Kilninver  Lodge,  upon  which  the  proof  of  his  abaoidonment  of  the 
donurile  of  origin  and  the  acquisition  f>f  a  Scotch  domicile  pnnclpally  rests.  This  lease,  which 
the  respondent  calls  a  shooting  lease,  was  only  for  the  term  ci  six  years ;  and  that  he  had  not, 
at  die  time  he  took  it,  any  fixed  intention  of  occupying  it  even  during  this  short  time,  appears 
from  his  anxiety  to  secure  the  right  of  subletting,  upon  the  refusal  of  which  by  the  landlord  he 
amplains  that  unless  an  exigency  arises,"  whidi  means  (he  says)  "going  to  quod,"  "  he  is  held 
bard  and  fast  for  six  years." 

These  facts  in  themselves  are  wholly  insufficient  to  establish  a  case  of  domicile.  But  it  is  con- 
tended, that  abundant  proof  of  the  respondent' s  intention  to  take  up  his  permanent  abode  in 
Scotland  is  to  be  found  in  his  letters  which  have  been  produced  in  evidence.  The  impression, 
however,  which  these  have  left  in  my  mind  is  against  the  notion  of  the  respondent  having  any 
sa:h  settled  intention.  All  the  earlier  letters  exhibit  his  disposition  to  make  the  best  of  his 
sitaation  under  the  necessity  of  keeping  out  of  the  reach  of  his  creditors.  They  generally  con- 
tain alhistons  to  his  desperate  affairs,  and  to  his  hopes  and  disappointments  as  to  their  setde- 
ment,  and  seem  to  speak  of  each  residence  which  he  selects  as  simply  a  temporary  one.  Even 
vben  the  l^ise  of  Kilninver  Lodge  has  been  taken,  notwithstanding  his  previous  efforts  to  get 
lid  of  h  alte^her,  he  never  appears  to  contemplate  a  residence  there  beyond  the  term ;  and  in 
akttertrfhu,  I  thinly  written  on  the  iith  June  1858,  he  says,  "One  must  live  somewhere,  and 
I  and  my  friend  can  manage  to  pay  the  rent,  and  the  rod  and  gun  pretty  nearly  keep  the  table; 
bd  somehow  or  other  it  does  not  quite  please  me  to  think  of  myself  settled  here  on  a  lease, 
dungfa  as  I  did  it  more  from  the  wishes  of  my  family  than  any  fancy  of  my  own,  I  am  sure  I 
did  the  right  thing."  Again,  in  a  letter  to  his  sister,  Mrs.  Bruce,  after  everything  had  been 
settled  about  the  lease,  hie  writes : — "  The  place  is  very  charming,  and  will  do  very  well ;  hut 
since  I  became  aware  of  my  mother's  future  life,  and  that  I  can  in  a  short  time  effect  my  liberty 
\if  means  of  the  Court,  it  was  but  the  belief  that  I  could  occupy  this  place  as  a  home  without 
tnwUe  or  ris';  to  any  one,  that  made  me  the  least  anxious  about  it.  Now  that  I  find  I  have 
been  misinformed,  I  would  rather  not  have  it,  and  be  more  free  to  act  for  the  future  with  reference 
lotDinber." 

It  is  unnecessary  to  refer  to  other  letters,  and  particularly  to  those  written  as  late  as  the  year 
i860,  to  shew,  that  the  respondent  had  all  along  in  his  mind  the  desire  to  get  rid  of  his  creditors, 
and  to  be  able  to  select  a  place  of  residence  for  himself,  instead  of  being  forced  to  continue  in 
CMCcalment,  as  a  matter  of  necessity  rather  than  of  choice.  Great  stress  was  laid  by  the 
counsel  for  the  respondent  upon  one  of  his  letters  dated  3d  September  1859,  in  which  he  says, — 
"I  am  Odonel  Pitt  of  Argyleshire  to  all  intents  and  purposes,"  from  which  they  infer,  that  his 
l^an  of  life  for  the  future  was  finally  settled,  and  that  he  intended  thenceforth  to  make  Scotland 
us  permanent  residence.  But  that  ai^Mars  to  me  to  ^ve  undue  force  to,  and  even  to  put  a 
VRAg  interpretation  upon,  those  etpressions.  It  is  evident  from  the  letter  immediately  pre- 
tediug  that  down  to  that  time  the  respondent  (as  he  writes)  "  never  saw  any  one  but  the  few  who 
came  to  him  by  stealth."  He  declares  life  not  to  be  worth  having  on  those  terms  ;  and  so,  in 
*e  letter  in  question,  he  says,  "  I  have  seen  several  old  Londoners  at  Oban,  and  made  other 
aev  country  acquaintances,  and  am  Colonel  Pitt  of  Argyleshire  to  all  intents  and  purposes.** 
^  anything  more  be  meant  by  this  than  that  he  had  thrown  off  all  disguise,  bad  appeared  in  his 
real  character,  and  was  known  and  visited  by  his  friends  and  neighbours,  without  any  further 

attempt  at  concealment  ?   The  Lord  Justice  Clerk  might,  under  all  the  circumstances,  well  say,  

"The  poTiuer's  domicile  of  origin  was  unquestionably  English,  and  if  it  were  necessary  to  deter- 
■nine  whether  he  tost  his  domicile  of  origin,  to  all  effects,  and  acquired  a  Scotch  domicile  which 
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Tould  lead  to  his  succession  in  the  event  of  his  death  being  regulated  by  the  lav  of  this  comitry, 
I  should  have  greater  difficulty  in  forming  an  opinion."  The  respondent's  case,  however, 
depends,  as  his  counsel  admit,  upon  the  establishment  of  this  complete  legal  domicile,  in  which 
they  appear  to  me  to  have  completely  failed,  and  1  therefore  agree  with  my  noble  and  learned 
friend  on  the  woolsack,  that  the  interlocutor  appealed  from  ought  to  be  reversed. 

Lord  Kingsdown. — I  do  not  at  all  regret,  that  your  Lordships  have  arrived  at  the  conclusion 
which  you  have  arrived  at  with  respect  to  this  appeal,  and  I  believe  the  result  is  equally  for  the 
benefit  of  both  parties.  With  respect  to  the  question  of  domicile,  I  must  confess,  that  I  enter- 
tain much  more  doubt  upon  that  point  than  has  been  felt  by  either  of  your  lordships  who  have 
addressed  the  House,  and  I  was  very  much  struck  not  only  with  the  able  judgment  of  the  Lord 
Ordinary,  but  with  the  powerful  arguments  which  were  addressed  by  the  respondent's  counsel  at 
your  Lordships'  bar.  Having,  however,  expressed  those  doubts  to  your  Lordships,  and  not 
meeting  with  any  support  from  your  Lordships,  of  course  I  very  readily  yield  my  own  opmioa 
upon  that  point,  which,  I  dare  say,  is  erroneous. 

With  resMct  to  the  last  point  adverted  to  by  my  noble  and  learned  ^iend  on  the  woolsack,  I 
confess  I  think  it  necessary  to  enter  my  humble  protest  against  being  considered  to  concur  in 
the  doubts  which  my  noble  and  learned  friend  has  expressed  upon  that  point.  It  is  not  necessary 
to  decide  it,  and  therefore  I  do  not  think  it  necessary  to  express  any  decided  opinion  upon  the 
poin^  but  I  confess,  if  it  were  so,  I  should  not  be  prepared  to  hold,  that  if  the  domicile  vere 
estafcdished,  as  the  Lord  Ordinary  held  it  to  be  established,  the  jurisdiction  might  not  probably 
be  maintained.  I  mention  this  only  in  order  that  it  may  not  be  supposed,  that  the  domicile  of 
the  wife  would  not  follow  the  actual  domicile  of  the  husband. 

The  Attorney  Gefterai.~\ yttsixiae  your  Lordships'  order  will  be  to  reverse  the  interlocutor, 
and  to  remit  the  case  to  the  Court  below,  with  the  directim  that  the  appellant  be  assoiUied  vith 
expenses. 

Lord  Chancellor. — We  have  pronounced  the  order  which  in  our  opinion  the  Court  below 
ought  to  have  pronounced,  and  that  is,  that  the  appellant  ought  to  be  assoOzied  from  the 
coDclusioDS  of  the  action  with  expenses. 

Interlocutor  reversed. 

Appellants  Agents,  C  and  A.  S.  Douglas,  W.S.  ;  Rogers  and  Jull,  40,  Jermyn  Street 
London. — Respondents  Agents^  Macrae  and  Ross,  W.S. ;  Tennant  and  Darley,  Gray's  Inn. 


MAY  37,  1864. 

Charles  William  Campbell,  Appellant,  v.  John  Alexander  Gavin  Camp- 
bell, Respondent.  ^ 

Succession— Competition  of  Heirs— Status  of  Legitimacy— Presumption  of  I -iw— Sequestration 
of  Entailed  Estates— Judicial  Factor— W  claimed  to  be  heir  apparent  of  Af,  the  last  ktir  0/ 
entail  in  certain  estates,  having  for  fifty  years  been  treated  by  all  interested  parties  as  next  k^irt 
and  been  cited  as  such  by  Af,  in  proceedings  under  the  Montgomery  and  Ruikerfurd  Acts.  Four 
months  after  M's  death,  be/ore  A  was  served  heir,  B,  the  heir  next  in  succession  to  A, petition^ 
the  Sheriff  of  Chancery  to  be  served  heir  to  M,on  the  ground,  that  the  father  of  A,ami  througA 
whom  A  claimed,  was  illegitimate,  owing  to  tlu  mother  of  A's  father  being  already  married 
lo  another  man  alive  at  the  time  of  her  marriage  to  A's  grandfather.  The  petitions  of  A  and 
B  for  service  being  cottjoined^  B  then  petitioned  the  Court  of  Session  to  appoint  a  judicial factor 
till  the  question  ^competition  in  the  succession  should  be  settled.  ' 

Held  (affirming  judgment),  That  A  having  long  enjoyed  the  status  of  leptinuuy,  and  the  case  set 
up  by  B  not  being  strong  enough  to  displace  the  priml  facie  ri^t  of  the  Court  ought  not  to 
appoint  a  factor— {Lord  Wensleydale  dissentientey 

The  appellant,  Charles  William  Campbell,  younger,  of  Boreland,  and  John  Alexander  Gavin 
Campbell  of  Glenfalloch,  were  both  claimants  to  the  succession  of  the  Breadalbane  estates.  The 
late  Marquis  of  Breadalbane  died  on  8th  NovenU>er  1862,  and  the  deeds  of  entail  under  which 
his  estates  were  held,  described  the  next  successor  to  be  "the  heir  male  of  the  body  of  William 


1  See  previous  reports  1  Macph.  991 :  35  Sc  Jur.  577.  S.  C.  4  Macq.  Ap  711 :  2  Macph. 
H.  L.  41 :  36  Sc.  Jut,  538. 
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CunpbeU  of  Glen^och."  It  was  adoiitted,  that  John  Alexander  Gavin  Campbell  would  be  the 
beir  endtted  under  that  destination,  provided  his  father  had  been  legitimate.  On  the  other 
band,  ihe  appellant,  in  the  event  of  such  illegitimacy,  would  be  the  next  heir  entitled.  Both 
parties  had  presented  petitions  to  the  Sheriff  of  Chancery  to  be  served  heir,  the  respondent  on 
4th  MiU'ch,  and  the  appellant  on  25th  March,  but  the  appellant  bad  presented  a  previous  petition 
on  27tb  February.  The  petitions  were  conjoined,  and  advocated  to  the  Court  of  Session,  and 
had  Dot  yet  come  on  for  hearing.  Meanwhile  the  appellant  had  petitioned  the  Court  of  Session 
to  appoint  a  judicial  factor  for  the  Breadalbane  estates,  pending  the  competition  of  brieves.  The 
esciies  Tcre  valued  at  ^£50,000  a  year. 

The  petitioner  in  his  petition  alleged,  that  he  was  the  son  of  Charles  William  Campbell  of 
Borcland,  who  was  the  eldest  son  of  John  Campbell,  who  was  the  sixth  son  of  the  William 
CampbeU  of  Glenfalloch  already  mentioned.  With  respect  to  his  opponent's  genealogy,  the 
pttiiiniier  set  forth,  that  the  respondrait  was  the  son  of  WiUiam  John  Lambe  Campbell,  who  was 
the  ilksitiniate  son  ttf  James  Campbell,  who  was  the  second  son  of  the  William  Campbell  of 
Glea&lioch  before  mentioned.  The  mode  in  which  he  proposed  to  prove  the  illegitimacy 
of  the  Tespondent' s  father  was  as  fcdlows : — The  respMident' s  giandfatber,  James  Campbell,  in 
1781  married  one  Eliza  Maria  Blanchard,  and  died  in  1806.  This  Eliza  Maria  Blanchard  was 
afleged  to  be  in  1782  the  wife  of  one  Christopher  Ludlow,  whom  she  had  married  in  1776.  In 
proof  of  this,  the  petitioner  produced  the  following  certificate  from  the  marriage  register  of 
Cbipping  Sodbury,  in  Gloucestershire: — "Christopher  Ludlow  of  this  parish,  and  Elizabeth 
Maria  Blanchard,  of  the  same  parish,  were  married  in  this  church,  by  license,  this  5th  day  of 
Jane  1776,  by  R.  Coates,  curate."  Shortly  after  the  birth  of  their  first  child,  Mrs.  Ludlow 
doped  from  her  husband,  which  event  caused  her  husband  such  distress,  that  he  gave  up  his 
practice  as  a  medical  man  at  Sodbury,  and  went  to  America,  where  he  became  a  garrison 
mrgeon  in  New  York.  He  returned  to  England  in  1783,  and  died  in  1784.  In  proof  of  which 
in  (^tuary  notice  from  a  Bristol  newspaper  of  the  time  was  produced : — "  Tuesday  se'ennight, 
died  at  Portsmouth,  Mr.  C.  Ludlow,  son  of  Dr.  D.  Ludlow,  senior,  of  Sodbury,  in  Gloucester- 
shire." In  further  proof  of  the  date  of  Ludlow's  death,  his  will  was  produced,  which  was  dated 
in  June  1783,  and  proved  in  the  Prerogative  Court  of  Canterbury  on  26th  February  1784,  so 
that  it  was  inferred  he  must  have  died  in  the  interval,  as  recorded  in  the  newspaper.  In  furdier 
proof  of  his  statement,  the  petitioner  produced  a  letter  from  the  War  Office  from  the  widow  of 
Junes  Campbdl,  dated  1807,  stating,  that  she  was  in  great  distress,  and  requesting  pecuniary 
idief;  diat  she  had  been  married  by  a  Gaelic  minister  to  Mr.  Campbell  in  17S2,  and  next  year 
ibey  went  to  America;  and  that  he  died  insolvent  in  1806,  leaving  three  children.  And  she 
added  to  her  letter — J  beg,  sir,  you  will  excuse  my  being  thus  particular,  as  my  motive  is  to 
obviate  any  doubts  of  my  being  Mr.  Campbell's  lawful  wife."  The  petitiimer,  in  reference  to 
Eliia  Maria  Blanchard's  marriage  to  James  Campbell  in  1782,  and  the  death  of  Ludlow,  her  first 
bn^band,  in  1784,  said — **  It  is,  of  course,  unnecessary  to  say,  that^  in  these  circumstances,  the 
alleged  marriage  of  James  Campbell  and  Elizabeth  Maria  Blanchard  was  null,  and  their  offspring 
iHegitiinate." 

In  answer  to  the  above  statement,  the  respondent  set  forth,  after  stating  his  genealogy,  as 
foUows:— During  the  life  of  the  said  William  John  Lambe  Campbell,  (the  respondent's  father,) 
his  legitimacy  was  imquestioned  and  undoubted.  As  the  nearest  and  lawful  heir  male  of  his 
father  and  grandfather,  he  inherited,  and  for  nearly  forty  years  enjoyed,  the  estate  of  Clenf  aliocb, 
and  the  respondent  has,  since  his  father' s  death,  also  enjoyed  the  same.  That  James  Campbell, 
tbesca  of  William  Campbell  of  Glenfalloch,  died  in  1806.  In  1812  the  estate  of  Glenfalloch 
der  Jved  on  the  heir  male  of  the  said  James  Campbell,  and  thereupon  William  John  Lambe 
Campb^  as  his  only  son,  was  duly  served  heir,  and  continued  in  possession  till  his  death  in 
iSja  "  That  the  statements  in  the  petition  with  respect  to  the  respondent's  grandfather,  James 
Campbell,  and,  in  particular,  the  statements  to  the  effect,  or  importing,  that  he  married  or 
pnfesed  to  marry  a  lady  who  had  a  husband  alive  at  the  time,  and  that  his  offspring  are 
lUegitimuc,  are  denied.*'  That  in  1812,  when  the  respondent's  father  succeeded  to  Glenfalloch 
^i  avfol  son  of  James  Campbell,  the  appellant's  gnmdfather  was  alive ;  and  had  the  respondent's 
hlber  been  iUegitimate,  the  appellant's  grandfather  would  have  been  entitled  to  succeed  to 
Glenfalloch.  Yet  no  attempt  to  claim  such  succession  was  ever  made.  That  during  his  life  the 
Ive  Marquis  of  Breadalbane  had  treated  the  respondent  as  the  legitimate  heir  of  James  Camp- 
bcn,and  in  his  will  described  him  as  his  (the  Marquis's)  heir  and  successor  to  the  entailed 
estates;  that  on  the  Marquis's  death,  the  trustees  and  executors  also  treated  the  respondeat  as 
Aebeir  apparent,  and  as  such  the  respondent  had  been  in  possession  of  Taymoutb  Castle  by 
>nai^ment  mth  the  late  Marquis's  servants ;  and  that  the  respondent  was  also  in  course  of 
Kocwing  leases  and  doing  similar  acts  as  the  heir  apparent,  when  the  present  appellant  first  set 
op  his  claim.  The  respondent  further  produced  various  letters  tending  to  shew,  that  the 
lU^dmacy  of  his  father  was  never  suspected  during  his  life,  even  by  the  appellant's  family,  nor 
bad  the  statanent  now  set  up  by  the  appellant  been  heard  of  until  very  recently. 
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The  First  Division  rdiued  the  abdication  for  a  judicial  factor,  Lord  Deas  dissenting ;  where- 
npon  the  presmt  appesd  was  brought. 

The  appellant  in  his ^nUd  case  prayed  a  reversal  for  the  following  reascms: — i.  Because  the 
interests  of  justice  require,  that  the  subjects  in  dispute,  and  regarding  which  the  competition  has 
arisen,  shaU  be  preserved  until  the  rights  of  the  competitors  shall  be  detennlned.  2.  Because, 
by  the  uniform  practice  of  the  Court  of  Session  as  the  Court  of  Equity,  sequestraticm  of  the 
estates  has  been  awarded,  and  a  factor  appointed,  wherever  neither  of  the  competing  parties  has 
attained  possession.  3.  Because  in  the  present  case  neither  the  appellant  nor  respondent  has 
obtained  possession  of  the  estates  in  dispute,  so  as  to  be  entitled  to  claim  any  preference  or 
privilege  over  the  other.  4.  Because,  looking  primd  ^acie  to  the  evidence  which  the  parties  have 
prodaced  along  with  the  petition  and  answers,  there  is  a  primd  facie  case  against  the  respondent, 
and  in  favour  of  the  appellant  5.  Because,  if  a  judicial  factor  is  not  appointed,  there  will  really 
be  no  one  who,  while  the  competition  is  undecided,  will  be  entitled,  in  point  of  law,  to  draw  the 
rents,  to  remove  tenants,  to  grant  leases,  and  generally  to  administer  and  manage  effectually  the 
large  estates  in  question.  0.  Because,  without  a  judicial  factor,  serious  disputes  and  ccmAicts 
will  arise  between  the  appellant  and  respondent,  serious  embarrassment  will  be  caased  to  the 
tenants  and  occupants,  and  serious  loss  to  the  estates.  7.  The  appointment  of  a  factor  can  be 
prejudicial  to  neither  part^.  The  refusal  to  appoint  a  factor  may  be  productive  of  the  most 
flWant  and  irreparable  injustice. 

The  respondent  in  his  printed  case  supported  the  judgment  of  the  Court  of  Session  for  die 
following  reasons : — Because  for  upwards  of  fifty  years  the  legitimacy  of  William  John  Lambe 
CampbeU,  the  fath«'  of  the  respondent,  has  been  recognized  and  acted  on  by  the  ramily  of  the 
appellant  and  respondent,  and  the  said  William  John  Lambe  Campbell  and  the  respondent 
have,  on  the  footing  of  that  legitimacy,  been  in  the  possession  of  the  family  estate  of  Glenfalloch, 
under  a  title  the  same  as  that  which  must  govern  the  succession  to  the  estates  now  in  dispute, 
and  such  recognition  and  possession  have  in  the  most  unequivocal  manner  proceeded  from  and 
been  assented  to  by  the  appellant,  and  his  father  and  grandfather :  Because  the  respondent, 
moreover,  was,  during  the  life  of  the  late  Marquis  of  Breadalbane,  recognized  and  treated  as  his 
heir  and  successor  in  the  Breadalbane  estates,  and  upon  the  death  of  the  late  Marquis  entered 
into  and  now  is  in  the  possession  of  the  estates  ;  and  because  for  the  Court  to  interfere  &revi 
moHu  with  the  possession  of  the  estates  under  such  circumstances,  and  on  averments  and  evi- 
dence wholly  unworthy  of  bdng  weighed  against  the  legal  juresumption  of  legitimacy,  vould  be 
contrary  to  principle  and  authority. 

Lard  Advocate  (Moncreiff),  Rait  Q.C.,  and  AndtrsoK  Q.C.,  for  the  appellant— The  Court  of 
Session  ought  to  have  appointed  a  judicial  factor  in  pursuance  of  the  appellant's'petittOD.  There 
is  a  ^hA ^e  dispute  between  the  parties  as  to  who  is  the  heir-male  of  William  Campbell  ctf 
Glenfalloch,  and  as  yet  there  is  nothing  but  assertion  on  both  sides,  for  the  time  for  proving  the 
allegation  has  not  yet  arrived.  Therefore,  there  is  no  reason  why  the  Court  should  give  more 
weight  to  one  side  than  the  other.  Neither  party  has  yet  obtained  possession,  for  though  the 
respondent  alleges  he  obtained  partial  possession,  this  is  denied,  and  there  is  no  reliance  placed 
on  that  assertion  in  the  Court  below.  At  most,  there  was  here  only  a  scramble  for  possession, 
but  no  peaceable  possession  obtained  by  either  party,  and  therefore  it  ought  not  to  be  regarded — 
Re  Innes  and  Kerr,  13  F.  C.  643  (23d  June  1807);  Brown  v.  Robertson,  7  D.  745  ;  Elliott  v. 
Scott,  5  D.  1075,  There  is  less  possession  here  than  there  was  in  the  Roidfurgk  case.  It  beings 
admitted,  therefore,  that  there  is  a  bond  fide  dispute  as  to  the  succession,  and  that  there  has  been 
no  peaceable  possession  obtained  by  either  side,  the  Court  has  power  to  appoint  a  judicial  factor. 
The  power  of  the  Court  is  undoubted  to  appoint  a  factor  in  these  circumstances— Ersk.  ii.  tz,  55. 
There  is  no  ground  for  saying,  that  the  respondent  is  the  heir  apparent,  for  that  is  the  very  matter 
disputed,  and  therefore  be  is  not  entitled  as  such  to  any  rights  whatever  connected  with  the 
succession,  for  such  rights  only  attach  to  one  who  is  an  undisputed  heir  apparent — Bellas  Prin. 
§  1^7-8 ;  Ersk.  iii.  8,  54 ;  Geddes  v.  BulU  M.  12,641. 

[Lord  Chancellor.— -Suppose  here  that  there  had  been  no  allegation  of  illegitimacy  of  the 
respondent's  father,  then  the  respondent  would  be  the  heir  apparent,  and  as  such  entitled  to 
possession  as  one  of  the  incidents  of  that  character.  Then  is  he  to  be  deprived  of  his  status  and 
rights  incidental  thereto  on  the  mere  allegation  of  illegitimacy  of  the  father  ?] 

It  would,  perhaps,  not  be  sufficient  to  make  a  general  allegation  of  illegitimacy,  for  that  might  be 
treated  as  frivolous.  But  when  a  case  like  that  of  the  appellant  is  stated,  not  at  random  but  with 
circumstantial) tjr  and  detail,  and  colourably  sustained  by  documents,  it  sufficiently  rebuts  the  case 
of  the  respondent,  so  as  to  raise  the  issue  and  make  the  matter  doubtful.  Even  if  there  were  no 
allegation  of  illegitimacy,  still  it  would  be  necessary  to  give  some  evidence  of  the  apparency — 
More's  Stair,  321,  394  (Notes) ;  Boyd  v,  Gibb,  M.  3989. 

S,ORD  Chancellor. — Even  if  every  word  of  your  petition  is  proved,  yet  it  does  not  follow  that 
e  respondent  may  not  be  the  lawful  heir.    There  is  no  statement  of  the  time  of  his  birth.] 
The  case  of  the  appellant  is  stated  with  as  much  detail  as  is  necessary.  Alle^tions  alone  are  in 
question  at  the  present  stage,  and  if  the  all^tions  on  both  sides  are  equally  likely  to  be  proved* 
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aad  the  omtrary  cannot  be  said,  then  there  is  enough  to  justify  the  appointment  of  a  judicial 
fictor.  It  sufficiently  appears  from  the  petition  of  the  appellant,  that  the  respondent  is  alleged 
»  be  not  die  legitimate  heir  by  reason  of  his  father  being  illegitimate.  It  is  not  necessary  to  set 
oat  every  step  of  the  proof  of  that  fact.  It  is  enough  that  it  is  snbstantially  alleged.  While  the 
icfosal  to  appoint  a  judicial  factor  will  give  a  great  advantage  to  the  respondent,  the  appointment 
will  do  oeither  party  any  harm.  If  the  respondent  be  able  to  draw  the  rents,  he  may  consume 
tbcm  before  the  dispute  is  ended,  and  then  it  may  be  impossible  for  the  appellant  to  recover  them 
hack,  if  be  should  be  ultimately  found  the  legitimate  heir.  The  appellant's  petition  is  founded 
CO  a  rule  of  universal  justice,  which  is  also  acted  on  in  England,  viz.  that  where  the  property  Is 
m  danger,  and  there  is  a  dispute  as  to  the  right  to  it,  the  Court  will  appoint  a  receiver — 
Bamhrigge  v.  Baddeley,  3  Mac.  &  G.  413;  Wood  v.  Hitching,  2  Beav.  289;  AtkinsoH  v. 
Bashaw,  2  V.  &  B.  85  ;  Rutherford  v.  Douglas^  r  Sim.  &  St.  1 1 1. 

The  Attorn^  General  (Palmer),  and  Solicitor  General  (Young),  and  Sir  H.  Cairns  Q.C.,  for 
Ibe  respondent. — It  is  a  mistake  to  represent  this  as  a  case  of  mere  assertion  on  both  sides  which 
the  CcKirt  must  treat  as  evenly  balanced,  until  the  trial  takes  place.  On  the  contrary,  it  is 
admitted  by  the  appellant,  that  the  respondent  is  the  apparent  heir  but  for  the  assertion  made  by 
the  appellant,  that  the  resptudent's  father  was  ille^timate.  The  status  of  legitimacy  has  been 
esjoycd  by  the  respondent  and  his  father  for  half  a  century,  and  on  the  death  of  the  Marquis  the 
le^Modent  assumed,  as  a  matter  of  course,  the  status  of  apparent  heir,  and  as  soch  obtained 
possessMMi  in  a  peaceable  and  orderly  manner.  There  was  no  race  or  scramble  for  possession, 
iir  the  respondent,  without  any  objection  until  27th  February,  four  months  after  the  Marquis's 
death,  acted  as  ai^>areat  heir. 

[Lord  Chancellor. — You  can  scarcely  call  it  a  peaceable  possession,  for  before  any  rent 
Konied  the  adverse  claim  of  the  appellant  was  set  up.] 

Alallevents,  the  appellant  was  bound  to  set  forth  in  his  petition  all  that  was  necessary  to  found 
his  daim.  Now,  nothing  was  relied  upon  in  that  petition  except  the  respondent's  want  of  service, 
and  the  fact  of  competition.  The  appellant  did  not  allege  the  fact,  that  there  had  been  no  pos- 
ses^ acquired  by  the  respondent.  It  is  admitted,  that  the  respondent  was  always  treated  as 
apparent  Iwir  by  the  Marquis  personally,  and  also  by  the  proceedings  under  the  Montgomery 
Act  and  the  Rutherfurd  Act.  The  respondent's  father  was  served  heir  to  the  estate  of  Glenfal- 
lodi  wben  the  appellant  might  have,  according  to  his  present  case,  disputed  the  service,  but  did 
not  do  SOL  That  service  established  the  fact  of  propinquity  to  the  Manjuis.  Therefore,  the 
rciprnden^s  status  is  cleariy  admitted,  and  he  ought  not  to  be  deprived  of  it  on  mere  assertions. 
The  case  of  the  a^wUant  does  not  answer  H^zprimd  fade  case  of  the  respondent  It  is  not 
s&icd  when  the  discovery  of  the  illegitimacy  ofthe  respondent's  father  was  made.  He  says,  one 
Uanchard  was  married  to  one  Christopher  Ludlow,  but  be  does  not  shew  the  identity  of 
(bat  person  with  the  wife  of  James  Campbell.  Nor  is  the  identity  of  Christopho'  Ludlow  clear. 
Ncr  does  it  follow,  even  if  the  identity  is  made  out,  that  the  respondent's  father  must  necessarily 
luve  been  illegitimate,  for  the  date  of  birth  of  the  respondent's  father  is  not  asserted,  nor  the  date 

Lnllow's  death.  Therefore,  the  case  of  the  appellant  amounts  to  little  more  than  a  general 
assertion  of  iUegitimacy,  which  any  one  may  make.  No  case  is  cited  where  the  Comt  below  has 
■Uerilered  to  appoiot  a  judicial  factor,  though  it  is  not  denied,  that  the  Court  has  a  discretion. 
Tliis  is  Dot  the  case  of  an  estate  falling  into  ruin  for  want  some  fme  to  take  care  of  it,  as  it  was 
'^BajKbrigge'w.  Baddeley. 

[LoKD  Chancellor.— Must  it  appear  from  the  statements  of  the  petition,  that  it  is  more  than 
pobable  that  they  are  true,  before  the  Court  will  interfere  ?] 

What  most  appear  must,  at  all  events,  be  more  than  mere  assertion. 
[Lord  Wenslevdale.— What  more  can  a  man  do  in  the  circumstances  than  assert,  seeing  that 
be  has  00  oppfxtunity  of  proving  his  case  at  the  present  stage  ?] 

The  burden  lies  on  the  petitioner  to  set  up  a  good  primA  facie  case,  which  he  has  not  done. 
I'hoQgh  the  ai^Uant  has  produ<xd  no  case  in  his  favour,  there  is  a  clear  authority  for  the 
K^xtBdent  in  Munro  v.  Graham,  1 1  D.  1202,  where  the  next  heir  of  entail,  after  the  child  ofthe 
hst  h^ir,  set  up  a  claim  on  the  ground  that  the  child  was  supposititious,  but  the  Court  refused,  on 
an  assertion,  to  appoint  a  factor.    In  Hawarden  v.  Dunlop,  24  D.  1267,  though  the  parties 
W  both  aslted  for  a  judicial  factor,  it  was  indicated,  that  in  the  first  instance  the  heir  apparent 
wdl  have  resisted  su:h  an  appointment. 
Advocate  replied. — There  was  nothing  like  peaceable  possession  here,  and  therefore  the 
C«tn  has  jurisdiction  to  interfere.   As  to  the  status  of  apparent  heir,  all  that  is  said  on  that  point 
*{^>feioaly  where  his  character  is  admitted ;  but  when  that  radical  title  is  the  sole  point  in  dis- 
pme,  his  legal  rights  are  nil  at  the  present  stage.   The  allegations  of  the  iUegitimacy  of  the 
'wpoodent's  father  are  sufficiently  set  out,  at  least  in  substance,  and  the  respondent  does  not 
aaiver  that  allegation,  except  by  a  vague  general  denial    He  ought  to  have  stated  that  the 
P>"wts  were  subsequently  married  before  his  father's  birth.   As  to  the  service  of  the  respond- 
*n's  father  as  heir  in  the  Glenfallocb  estate,  that  was  a  proceeding  in  absence,  and  so  not  bind- 
Bg  on  the  appellant,  and,  therefore,  it  does  not  prove  the  fact  of  propinquity.  The  assertions 
«.  4  l 
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on  the  one  side  are  therefore  met  by  assertions  on  the  other,  and  the  Court  should  ^voarnotba 
side,  and  appoint  a  judicial  factor. 

Cur.  adv.  vait. 

Lord  Chancellor  Westbury. — My  Lords,  the  late  Marquis  of  Breadalbane  was  tenant  in 
tail  of  very  large  estates  in  Scotland,  under  two  deeds  of  entail,  one  dated  the  5th  May  177s,  and 
the  other  dated  7th  March  1S39.  In  both  these  deeds  of  entail  the  destination  vas  the  saox; 
The  late  Marquis  died  in  November  1862.  He  left  no  lawful  issue  oa  his  death,  and  by  reason 
of  the  failure  of  certain  intermediate  substitutions,  the  succession  opened  to  the  next  substitutes 
called  in  the  deeds  of  entail,  viz.  to  William  Campbell  of  Glenfalloch,  and  the  heirs  male  of  bis 
.body.  This  William  Campbell  had  seven  sons,  but  the  issue  of  his  eldest  scm  failed  before  the 
deam  of  the  late  Marqtlis.  The  resipondent  alleges,  that  he  is  the  grandson  and  heir  of  James 
■Campbell,  the  second  son  of  Glenfalloch,  and  therefore  nearer  in  the  substitution  than  the 
appellant,  who  claims  as  the  grandson  and  heir  of  John  Campbell,  who  was  the  sixth  son  of 
Glenfalloch. 

The  contest  between  the  parties  arises  from  the  appellant  alle^ng,  that  James  Campbell,  die 
natural  grandfather  of  the  respondent,  was  never  lawfully  married  to  the  respondent  s  grand* 
mother,  and  that  therefore  the  respondent's  father  was  an  illegitimate  son  of  James  Campb^ 
and  consequently,  that  the  respondent  is  not  entided  to  the  succession.  The  competition  arises 
by  both  parties  having  presented  petitions  under  the  Statute  of  the  toth  and  nth  Vict.  cap.  47, 
entitled  "  An  Act  to  amend  the  law  and  practice  of  Scotland  as  to  the  Service  of  Heirs."  Tbe 
respondent's  petitions  were  presented  on  the  4th  March  1863;  the  appellant's  petititHis  veie 
presented  on  the  25tb  March  following.  There  had  been  an  earlier  but  informal  petition 
presented  by  the  appellant  on  the  27th  February  1863. 

The  Sheriff  having  conjoined  the  petitions,  the  proceedings  were  advocated  to  the  Couit  of 
Session,  where  the  case  will  proceed  to  a  jury  trial,  and  the  concluding  claims  of  the  appdlaai 
and  respondent  will  be  adjudicated  upon. 

In  the  mean  time,  the  appellant  made  an  application  to  the  Court  of  Session,  that  a  judicial 
factor  or  receiver  might  be  appointed  to  receive  the  rents,  and  administer  the  estate  during  ibe 
pendency  of  the  litigation,  and  the  present  appeal  is  {nresented  from  an  interlocutor  ^  the 
Court  or  Session,  by  which  that  application  was  refused. 

The  application  for  a  judicial  factor  or  receiver,  pendenU  Utt,  is  an  appeal  to  the  prscttMian  or 
equitable  jurisdiction  of  the  Court  of  Session,  and  it  does  not  appear  to  me  to  be  possible  Vt 
extract  from  the  decided  cases,  or  to  lay  down  upon  principle,  any  general  rule  that  should  goven 
such  applications.  The  decision  of  each  case  must,  in  my  opmion,  depeaid  on  its  own  peculiar 
circumstances. 

By  the  law  of  England,  if  on  the  death  of  an  owner  of  land  in  fee  simple,  a  controversy  arises 
between  the  heir  at  law  and  alleged  devisee,  the  former  denying  the  vahdity  of  the  alleged  •ill, 
power  is  given  by  the  recent  Statute  of  the  20th  and  21st  Vict  cap.  77,  to  appoint  a  receiver  of 
the  real  estate  of  the  deceased  owner,  but  no  such  power  existed  anterior  to  that  Statute,  nor  has 
any  Court  in  England  power  to  interfere  by  the  appointment  of  a  receiver  of  real  estate,  vbcie 
the  ownership  is  disputed  by  two  persons,  each  claiming  to  be  heir  at  law  of  a  deceased  owner; 
or,  where  the  dispute  lies  between  two  perscais  claiming  under  successive  limitations  in  a  settle 
ment  of  real  estate,  the  more  remote  remainderman,  for  example,  alleging  that  tbe  prior 
remainderman  is  illegitimate,  there  is  no  power  in  any  Court  in  England  to  appomt  a  receinr 
of  real  estates  pending  the  litigation.  No  examine  or  analogy,  therefore,  can  be  derived  from 
the  law  of  England  which  is  applicable  to  the  subject  of  the  present  appeal.  Some  few  genoal 
principles  ma^  be  collected  from  the  cases  decided  by  the  Court  of  Sjesston  on  this  subject 

First,  a  judicial  factor  will  not  be  appointed  by  the  Court  as  against  competing  parties,  where 
one  of  such  parties  has  already  obtamed  possession.  Such  possession,  however,  must  be  un* 
equivocal  and  peaceable,  that  is  to  say,  possession  must  have  been  clearly  attained  befne  ibe 
competition  arose.  Such  does  not  appear  to  have  been  the  case  in  the  present  instancy  the 
petitions  for  service  being  so  nearly  contemporaneous. 

Secondly,  it  may  be  deduced  from  the  cases,  particularly  tbe  case  of  Munro  v.  CruMam,  that 
the  Court  will  not  act  upon  mere  allegation. 

Here  the  case  of  the  appellant  rests  entirely  on  the  averment,  that  the  respondent* sfother  ms 
illegitimate.  He  has  undoubtedly  stated  a  circumstantial  case,  but  it  at  present  rests  entirely  on 
allegation.  All  presumptions  and  probabilities  are  in  iavour  of  the  apparent  prior  title  of  die 
respondent.  For  fifty  years  preceding  the  present  claim  of  the  appellant,  the  Intimacy  of  the 
respondent's  father  was  recognized  and  treated  as  an  undisputed  uurt  Tlie  lands  and  barooyof 
GwnfallDch  are  held  under  an  entail  containing  the  same  limitaticm  to  James  Campbell,  and  Ite 
heirs  male  of  bis  body,  as  is  contained  in  the  entail  of  the  Breadalbane  estates,  and  underwhidi 
those  estates  are  now  claimed,  both  by  tbe  appellant  and  respondent  If  tbe  appellant,  there- 
fore,  is  entitled  to  the  Breadalbane  estates,  he  would  also  claim,  in  the  same  risht  thebuoayof 
GlenfeUoch. 
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Bat  on  the  death  of  William  Campbell,  tbe  common  ancestor  of  the  appellant  and  respondent, 
in  the  year  1812,  William  John  Lambe  Campbell,  the  father  of  the  respondent,  who  is  now 
alleged  by  the  ai»pellant  to  have  been  illegitimate,  was  duly  served  nearest  and  lawful  heir  of 
tuHk  and  provision  in  the  lands  and  barony  of  Gtenfalloch,  and  was  afterwards  infeft  in  the 
SUN  hods  and  barcmy.  He  continued  in  the  undisputed  possession  and  enjoyment  of  the  Glen- 
fallodi  esute  as  heir  of  the  body  of  William  Campbell  until  his  death  in  1850 ;  and  upon  hds 
decease,  the  respondent  was  in  1850  served  nearest  and  lawful  heir  of  taiUie  and  provision  to 
his  said  father,  and  in  that  right  completed  his  title  to  the  said  land  and  barony,  and  has  ever 
BDce  had  the  undisputed  enjoyment  thereof. 

PracticaDy,  therefore,  there  has  been  for  the  last  50  years  an  assertion  of  right  by  the  respond- 
ent and  his  father  a4verse  to  the  title  which  is  now  set  up  by  the  appellant.  To  this  must  be 
added  the  fact,  which  is  not  disputed,  that  the  respondent's  father  was  throughout  his  life  recog- 
niad  and  treated  as  being  without  question  the  legitimate  son  of  his  father,  James  CampbeU, 
and  that,  in  several  legal  proceedings,  he  was  called  by  the  late  Marquis  of  Breadalbane  as  the 
beir  next  entitled  to  succeed  to  him  in  the  estates  in  question.  These  are  undisputed  facts,  and  they 
nnstitiite  a  strong  primA  facie  title  in  the  respondent.  They  are  met  by  a  statement  of  circum- 
aances  iriiicb,  to  adopt  the  words  of  the  Lord  President,  are  at  present  mere  matters  of  assertion. 
Bat  the  uncontested  &cts  which  I  have  stated  furnish  strong  primd  facie  evidence,  that  the 
it^mdent  is  the  heir  apparent  of  the  late  Marquis,  and  he  ot^ht  not  to  be  deprived  of  any  rights 
Thidi  bdoi^  to  that  character,  until  some  stronger  proof  to  wa  contrary  has  been  addacea  on 
the  part  of  the  appellant  The  appellant  and  respondent  are  not  on  an  equal  footing  before  the 
Comt  The  respondent,  if  bis  father  was  legitimate,  is  confessedly  the  person  entitled,  and  the 
faa  of  that  legitimacy  is  not  at  present  brought  into  any  reasonable  doubt  It  is  on  this  ground, 
and  not  OQ  the  ground  of  the  insufficiency  of  the  averments  of  the  appellant,  that  1  concur  with 
Ok  majnity  <^  the  Judges  in  the  Court  below,  and  am  of  opinion,  that  the  interlocutor  should  be 
afimed,  and  the  appeal  dismissed,  with  costs. 

Lord  Wemsleydale. — My  Lords,  the  rule  of  law  on  this  subject,  as  explained  by  Mr.  Erskine, 
is,  that  "sequestration  of  lands,  under  which  may  be  comprehended  heritable  subjects,  is  a 
judicial  act  of  the  Court  of  Session,  whereby  the  management  of  the  subject  sequestrated  is  taken 
tnim  the  forma-  possessor,  and  intrusted  to  the  care  of  a  factor  or  steward  named  by  the  Court, 
»ho  gives  security  for  his  administration,  and  is  by  his  commission  accountable  for  the  rents  to 
d  having  interest.  This  diligence  is  competent  where  it  is  doubtful  in  whom  the  property  of 
the  lands  is  vested,  if  sequestration  be  demanded  before  either  of  the  competitors  has  attained 
P«sie8Binii."— Hi.  12,  55. 

I  take  it  to  be  dear,  that  there  is  m  this  case  no  possession  ctf  such  a  nature  as  to  deprive  the 
Cmh  of  its  ririit  to  exercise  its  pr»torian  jurisdiction.  Alt  the  Judges  have  concurred  in  that 
opnioB,  that  nwre  is  no  undisputed  possession.  There  is  some  possession  in  the  respondent, 
■0  doubt,  which,  as  evidence  m  title,  I  will  afterwards  notice,  but  that  is  not  enough. 

Under  the  circumstances  of  this  case,  ought  the  Court  to  interfere  ?  Is  there  a  fair,  disputable 
^esdoa  between  the  competitors  as  die  case  now  stands,  on  which  either  may  succeed  ?  If 
uKFc  is,  it  is  certainly  most  desirable  to  put  an  end  ta  the  inconvenience  that  arises  from  the 
Wr  of  entail,  whoever  he  is,  being  incapable  of  giving  valid  discharges  for  rent.  Payment  by 
ttte  tenant  to  one  may  be  questioned  by  the  other  hereafto' ;  no  leases  in  renewal  can  be  granted ; 
no  rights  of  a  landlord  can  be  exercised  by  either  competitor  so  as  to  be  valid  ;  no  improvements 
on  take  place  until  the  question  is  decided.  This  is  a  great  evil.  If  sequestration  is  granted, 
that  vill  be  ultimately  no  misdiief  whatever.  The  rrats  may  be  received,  and  all  proper 
■nsores  uken  for  the  good  of  the  tenancy,  and  when  the  question  is  decided  the  real  party 
cMtded  iriU  have  all  his  rights. 

r  diiiA  there  is  a  fair  disputable  question  between  the  appellant  and  respondent.  The 
'c^aadest  has  a  very  goodMmd  fitcU  case  and  a  strong  one,  on  which,  if  unanswered,  he  must 
^Binly  pnnfl.  He  nas  been  always  reputed  a  legitimate  hdr.  He  was  so  treated  by  Lord 
^odaUttDe  in  bis  lifetime.  His  Either  was  cited  by  Lord  Breadalbane  under  the  Montgomery 
Act  10  Geoi  ill.  as  heir  of  entail.  He  succeeded  to  the  entail  of  Glenfalloch  as  heir  of  entail  to 
■B  father  and  grandfather,  and  was  in  possession  many  years.    Lord  Breadalbane's  executors 

Klnm  in  possession  of  port  of  the  estate  on  his  death.  He  is  alleged  to  have  granted  leases, 
also  recognized  as  his  heir  io  the  will  of  the  late  Marquis. 
]t  is,  bovever,  to  be  noticed,  that  some  of  the  acts  done  by  nim  after  the  late  Marquis's  death 
■ly  have  been  dcme  when  the  estate  was  in  contest  after  caveat.  But  even  allowing,  that  a  case 
'^nade  out  on  the  part  of  the  respondent,  amply  sufficient  to  constitute  \vm\,prim& /acie,he\T 
"  entail  to  the  late  Lord  Breadalbane,  (and  if  unanswered,  that  case  must  unquestionably 
P*^)  yet,  on  the  part  of  the  petitioner,  by  way  of  answer  to  this  case,  it  is  averred,  that  the 
™n  of  the  respondent  was  illegitimate,  being  the  son  of  a  marriage  contracted  with  his  grand- 
■oAerwheosbewas  already  married  to  another  man  who  was  living  at  the  time  of  that  marriage, 
"ifctt  fea  is  sufficiently  averred,  and  it,  being  denied  by  the  respondent,  should  be  proved  on 
<w  trial  in  competition,  the  respoiideDt's  primd  facte  case  would  be  entirely  done  away  with,  and 
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be  of  no  avail  wherever  the  respcmdent's  lather  may  happen  to  have  been  horn.  Unless  the 
respondeat  could  prove  a  subsequent  marriage  between  his  grandfather  and  grandmother  after 
the  first  husband's  death,  he  would  most  certainly  be  illegitimate.  The  respondent  has  not 
alleged  or  suggested  that  there  was  any  subsequent  marriage  of  any  sort,  regular  or  irregular, 
after  the  first  husband's  death  ;  but  suppose,  that  he  can  on  the  trial  give  evidence  of  an  irregular 
marriage,  very  nice  and  difficult  questions  would  arise  as  to  its  validity. 

There  is  a  preliminary  question  made,  whether  the  fact  of  the  previous  mzuxiage  has  been 
sufficiently  averred.  I  had  some  doubt  at  one  time,  but  now  I  think  sufficient  facts,  or  evidence 
of  facts,  are  stated,  which,  if  true,  establish  that  previous  marriage.  It  is  alleged,  that  the  com- 
peting claimants'  grandmother  herself  stated  that  she  was  married  to  Captain  James  CaropbeU^ 
m  September  1782,  which  is  clearly  admissible  evidence  as  to  the  period  of  her  marriage^  The 
non-production  of  a  regular  register  of  that  marriage  is  accounted  for. 

It  is  averred,  that  at  the  time  of  this  alleged  marriage  in  1782,  die  was  a  married  woman,  and 
her  husband  did  not  die  until  some  time  ^terwards ;  that  her  husband  was  Christopher  Ludlow, 
of  Chipping-Sodbury,  to  whom  she  was  married  on  the  5th  June  1776,  the  roister  of  which  is 
stated.    It  was  averred  that  the  real  husband  died  in  January  1784. 

The  fact  of  that  previous  marriage  is  denied  by  the  respondent  in  very  loose  and  general  terms, 
but  whether  it  be  true  or  not,  is  the  principal  and  may  be  the  sole  question.  The  case,  upcm  the 
present  allegations  of  both  parties,  depends  entirely  upon  its  truth,  and  the  only  method  of  trying 
the  truth  is  oy  the  trial  in  competition. 

Surely,  therefore,  the  truth  of  the  fact  ought,  in  proper  course,  to  be  ascertained  by  proceeding 
to  proof ;  and  the  respondent  ought  not  to  be  allowed  to  uplift  the  rents,  and  to  attempt  to  act  as 
owner  in  all  respects  to  the  great  inconvenience  of  the  tenants  and  their  possible  injury,  whilst 
the  question,  upon  which  all  at  present  appears  to  depend,  remains  undecided.  If  the  fact  alleged 
of  the  previous  marriage  is  true,  the  appellant  ought  not  to  have  any  profit  by  wrongfully  deny- 
ing it ;  he  ought  not  to  have  alt  the  advantage  of  taking  possession  and  receiving  the  enormoos 
rents  pending  the  litigation  of  that  question  which  he  has  improperly  put  in  issue.  His  denial  ttf 
the  allegation  of  a  previous  marriage,  therefore,  seems  to  me  to  be  wholly  immaterial  with  respect 
to  the  question  of  appointing  a  judicial  factor.  Had  he  admitted  the  previous  marriage  01  bis 
grandmother,  and  not  alleged  a  previous  valid  marriage  after  the  death  of  the  first  husband,  be 
would  have  been  out  of  Court.  This  important  c|uestion  oS  the  previous  marriage  on  which  ail 
at  present  appears  to  turn,  ought  to  be  regularly  tned ;  and,  in  the  mean  time,  I  feel  very  strongly 
that  a  judicial  factor  should  be  appointed,  and  the  trial  jnoceed. 

Lord  Chelmsford. — My  Lords,  the  question  which  the  House  is  called  upon  to  detCTonme 
is  of  some  nicety  and  difficulty.  It  is  appealed  to,  to  supersede  the  exercise  of  a  judicial  discretion 
by  a  majority  of  the  Judges  of  the  First  Division  of  the  Court  of  Session,  in  refusing  to  seques- 
trate and  place  under  the  management  of  a  judicial  factor  estates  of  considerable  valo^  which 
are  the  subject  of  a  pending  litigation. 

The  discretion  which  is  vested  in  the  Court  upon  applications  of  this  description  is  not  an 
arbitrary  discretion,  but  one  that  ought  to  be  guided  by  a  careful  consideration  of  the  circum- 
stances of  each  particular  case,  of  the  respective  positions  of  the  litigant  parties,  of  the  nature  of 
the  claim  of  the  competitor  who  invokes  its  interposition,  and  of  the  necessity  of  intermediately 
protecting  the  property  in  dispute  for  the  common  security.  The  exercise  of  such  a  discreticmary 
jurisdiction  ought  not  to  be  disturbed,  unless  it  can  be  clearly  made  to  appear,  either  that  it  pro- 
ceeded upon  erroneous  principles,  or  that  the  evidence  upon  which  the  discretion  of  the  Court 
was  founded  should  have  conducted  a  correct  and  reasonable  judgment  to  the  opposite  conclusion. 

Upon  a  careful  consideration  of  the  case,  and  of  the  able  arguments  at  the  bar,  I  cannot  find 
any  sufficient  reason  why  your  Lordships  should  overrule  the  discretion  of  the  Court  ctf  Session, 
and  direct  a  sequestration  of  the  estates  in  controversy. 

The  competency  of  the  application  for  the  appointment  of  a  judicial  factor  with  reference  to 
the  character  of  the  respondent's  possession  of  the  estate  is  asserted  by  all  the  Judges,  and  upon 
this  ground  there  is  no  impediment  to  the  appellant's  right  to  invoke  the  intervention  of  the  Court. 
By  his  petition  he  stated  certain  facts  as  the  ground  of  his  claim  to  have  the  property  placed  in 
security  until  the  contest  for  it  shall  be  decid^.  He  alleged  that  the  respondent  is  not  the  lawful 
heir  of  entail  of  the  estates  in  dispute,  because  his  father  was  the  illegitimate  offspring  of  bis 
grandfather  and  grandmother,  whose  marriage  took  place  at  a  time  when  his  grandmother's 
former  husband  was  still  living,  and  he  produced  cerum  documents  in  support  of  his  allegation, 
which,  he  contended,  raised  a  sufficient  primd  facie  case  to  entitle  him,  if  imanswered,  to  the 
interposition  of  the  Court. 

It  must  be  observed,  that  there  is  a  great  deal  wanting  in  the  statements  in  the  petition  and  in 
the  documents  to  establish  a  complete /r;mii facie  case,  or  anything  more  than  a  probability,  that 
upon  a  future  occasion  a  case  of  tne  description  su^ested  will  be  forthcoming.  The  allegations 
of  ^ts  and  circumstances  are  so  loosely  and  imperiecdy  made,  that  the  appelant  seems  to  have 
considered  it  necessaiy  to  do  nothing  more  in  support  of  his  application  than  to  give  the  Court  a 
general  description  or  the  nature  or  the  case  with  which  he  proptned  at  the  proper  time  to 
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ncoBnter  tbe  claim  of  the  respondent.  He  did  not  establish,  nor  profess  to  establish,  any  such 
title  as  vonld  call  upon  the  respondent  for  the  same  sort  of  ansver  as  may  be  hereafter  necessary 
vjfon  tbe  competition  of  brieves. 

Id  this  incidental  {n-oceeding  the  respondent,  in  my  opinion,  is  not  called  upon  to  do  more  than 
lebntthe  incomplete  and  presumptive  case  of  the  appellant,  by  shewing  a  state  of  things  utterly 
inconsisteat  with  the  supposed  illegitimacy  of  his  father.  This  he  appears  to  me  to  have  fully 
doDC  by  the  facts  and  circumstances  which  he  has  presented  to  the  Court.  He  is  legally  clothed 
widt  the  character  of  heir  apparent,  and  entitled  to  the  enjoyment  and  exercise  of  all  the  rights 
which  belong  to  that  character.  His  father  lived  and  died  not  only  with  his  legitimacy 
imchallcnged,  but  with  a  solemn  and  deliberate  recognition  of  it  on  many  important  occasions. 
The  event  which  is  supposed  to  impeach  that  legitima'y  occurred  more  than  80  years  ago,  and 
daring  this  long  period  all  the  acts  of  the  family,  which  sfieak  more  strongly  than  declarations, 
are  nothing  but  repeated  admissions  of  the  legitimate  claims  of  the  respondent's  line  of 
soccession. 

The  ciicomstances  connected  with  the  lands  and  barony  of  Glenfalloch  are  peculiarly  striking^ 
bee  use  the  destination  in  the  deeds  of  entail  of  those  estates  in  question  are  the  same,  and  it 
vas  u  heir  male  of  the  body  of  James  Campbell  that  the  respondent's  father  succeeded  to  the 
hois  of  Glenfallocb,  and  it  is  in  the  same  character  that  the  respondent  has  now  become  the 
apparent  heir  of  the  Breadalbane  estates.  The  service  of  tbe  respondent's  father  as  heir  of  taillie 
and  provision  to  the  lands  of  Glen&Uoch,  was  carried  through  by  the  grandfather  of  the  appellant, 
vho  would  himself  have  been  entitled  to  the  property  if  the  respondent's  father  had  been 
ille^tiinateL  For  38  years  the  respondent's  father  held  these  estates  to  which  it  is  now  alleged 
he  had  not  a  shadow  of  title,  and  was  succeeded  peaceably  in  1850  by  the  respondent  who  has 
been  in  possession  ever  since.  More  than  half  a  century  has  therefore  elapsed  since  the  title 
which  is  now  in  competition  has  been  acquiesced  in  by  the  family  of  the  appellant,  whose-right 
it  displaced. 

The  proceedings  of  the  late  Marquis  of  Breadalbane,  under  the  Montgomery  and  the  Ruther- 
fard  Acts,  in  which  the  respondentia  father  at  first,  and  himself  and  his  sons  afterwards,  were 
called  as  the  heirs  of  entail  next  in  order  of  succession  to  the  Marquis,  are  very  important.  In 
aK  Ae  petitions  under  the  Rutherfurd  Act,  in  which  the  consent  of  tbe  three  next  heirs  of  entail 
is  required,  the  ^her  of  the  appellant  was  cited  as  next  in  succession  to  the  respondoit  and  his 
mna,  and  was  thereby  almost  challenged  to  dispute  the  right  of  the  respondent  to  the  position 
was  given  him,  and  by  which  he  was  recognized  as  having  a  voice  in  the  burdening  an 
otate  to  which  it  is  now  said  he  had  no  sort  of  title. 

So  in  the  proceedings  for  the  purchase  of  the  portion  of  the  entailed  estates  sought  to  be 
Kqwstiated  under  the  power  contained  in  the  deed  of  entail,  which  required,  that  the  purchase 
should  be  made  at  the  sight  and  by  the  authority  of  the  Court  of  Session,  or  of  the  Judge  Ordinary, 
upon  citing  the  two  nearest  heirs  of  entail  to  the  estate  of  Breadalbane,  a  species  of  judicial 
laoaion  seems  to  be  given  to  tbe  same  order  of  succession. 

I  quite  ^ee,  that  all  these  recognitions,  however  strong,  will  be  of  no  avail  against  clear  and 
satimctory  proof,  that  the  respondent's  grandmother  was  married  to  his  grandfather  at  the  time 
•hen  the  former  husband  was  living ;  and  that  if  such  proof  should  hereafter  be  giver,  it  will  be 
xcessaiy  for  the  respondent  to  shew  a  subsequent  lawful  marriage  between  them.  But  the 
pRSCDt  question  is,  whether,  as  an  answer  to  the  application  for  a  sequestration  based  upon  the 
■Btoials  {Kesented  to  the  Court,  the  circumstances  stated  by  the  respondent  are  not  abundantly 
snfficint  to  rebut  tbe  presumption  raised  by  the  appellant's  statement,  and  to  warrant  tbe  Court 
in  refitui^  to  dispbux  the  respondent  from  his  position  of  apparent  heir,  and  to  deprive  him  of 
of  die  rights  which  bdong  to  him  in  that  chaTacta*.  The  Judges  who  decided  against  the 
st<I(iestration  {voceeded  entirdy  upon  the  case  as  it  then  stood  ;  and  all  of  them  expressly  stated 
^  the  ai^ication  of  the  petitioner  might  be  renewed,  if,  in  the  course  of  the  competition  of 
Inms,  Us  aspect  should  be  changed,  and  the  statements  of  the  appellant  receive  fiirther  confir- 
■Btion.  And,  accordingly,  the  interlocutor  reserves  to  the  petitioner  leave  to  present  another 
*W>licatioo  in  the  event  of  any  such  change  in  the  state  of  the  proceedings  or  circumstances  as 
Bay  make  the  appointment  of  a  judicial  factor  proper.  I  think  the  discretion  exercised  by  the 
Comt,  more  especially  with  this  reservation,  was  a  sound  one,  and  I  agree  with  my  noble  and 
le»nied  Mend  on  the  woolsack,  that  the  interlocutor  ought  to  be  affirmed. 

loKD  Wensleydale. — My  Lords,  I  wish  to  inquire  whether  it  is  usual  to  give  costs  where 
tliere  is  a  difference  of  opinion  between  the  Judges  in  the  Court  below.  Of  course,  I  wish  to 
Montana  exactly  to  usage,  and  I  know  that  the  general  rule  is,  that  the  costs  should  follow  the 
resBlt ;  but  as  here  the  learned  Judges  have  been  divided  in  opinion,  surely  there  was  ground  for 
At  pmoQ,  against  whom  a  majority  of  the  Judges  have  pronounced,  coming  to  the  Court  of 
AnbL 

LOU)  Chelmsford. — My  Lords,  I  believe  there  is  no  doubt  whatever,  that  the  invariable 
come  is,  that  unless  there  are  some  very  peculiar  circumstances,  the  costs  should  be  given  to  the 
wydent,  if  the  successful  party. 
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Lord  Wensleydale. — The  general  rule  is  so,  undoubtedly ;  but  there  have  been  two  or 
three  instances  since  1  have  sat  in  the  House,  in  which  exceptions  have  been  made. 

Lord  Chancellor. — My  Lords,  I  should  be  extremely  sorry  if  any  sanction  were  given  by 
your  Lordships  to  the  suggestion  now  made  by  my  noble  and  learned  friend.  There  is  hardly 
an  appeal  from  Scotland  in  which  there  is  not  some  difference  of  opinion  between  the  leaj^ed 
Judges.  Having  regard  to  that  fact,  and  to  the  smallness  of  the  amount  of  pnM>wty  frequently 
involved  in  these  cases,  it  would  be  productive  of  the  greatest  possible  mlschi^i  ir^ your  Lordships 
were  to  abstain  from  abiding  by  the  rule,  which  is  the  only  wholesome  one,  namely,  that, 
save  under  particular  circumstances,  the  costs  should  follow  the  decision  when  the  appeal  is 

Lord  Chelmsford.— My  Lords,  I  entirely  agree  with  my  noble  and  learned  Mend  upon  the 
woolsack.  The  general  rule  unquestionably  is  to  give  the  costs  to  the  respondent  wneo  the 
successful  party  ;  but  there  have  been  particular  cases  in  which,  under  peculiar  ciicumstances, 
that  rule  has  been  departed  from.  1  see  nothing  peculiar  in  this  case,  except  a  difference  of 
opinion  amongst  the  learned  Judges  of  the  Court  of  Session,  which,  as  my  noble  and  learned 
friend  upon  the  woolsack  says,  fre<}uently  occurs,  and  I  therefore  think  that  there  is  no  ground 
for  departing  from  the  general  rule  m  this  case. 

Lord  Wensleydale.— 1  will  not  press  it  further ;  but,  certainly,  there  have  been  cases 
within  my  recollection  in  which,  where  there  has  been  a  difference  of  opinion  between  your 
Lordships  and  also  in  the  Court  below,  the  costs  have  not  been  insisted  upcn  ;  but,  of  course,  I 
acquiesce  in  the  decision  of  your  Lordships. 

Interiocttiors  affirmed^  and  appeai  dismissed  with  costs. 

AMtUanesAgenU^  H.  Buchan,  S.S.C. ;  Martinand Leslie,  Vit%\xskva.z\^,—Respondet^sA^!enis^ 
Adam,  Kirk,  and  Robertson,  W.S. ;  Loch  and  Maclaurin,  Westminster. 


MAY  27,  1864. 

Cathcart  Boycott  Wight,  and  his  Tutors  and  Curators,  Appellants^  v.  The 
>   Earl  of  Hopetoun,  Respondent 

Landlord  and  Tenant — Demand  of  Renewal  of  Lease — Entry  at  Whitsunday— Entryas  to  Arable 
Land — H.,  in  1842,  granted  a  lease  of  a  farm  to  IV,  for  nineteen  years^  the  time  of  entry  as  to 
houses  and  grass  to  be  IVkitsuuday,  and  as  to  arable  land  at  separation  of  the  crop  of  1 842.  M. 
bound  himself  to  renew  the  lease  on  a  demand  made  "  at  least  twelve  months  before  th£  exr^iry 
of  the  above  term  of  nineteen  years/  The  demand  of  renewal  was  mad*  oh  ist  August  1  S6o^ 
the  lease  expiring  in  1861. 

Held  (affirming  judgment).  That  the  "twelve  months  befari  expiry"  were  to  he  computeti  as 
ending  on  Whitsunday  1861,  and,  therefore,  the  demand  being  too  late,  the  landlord  mas  not 
bound  to  renew?- 

This  action  of  declarator  was  raised  by  the  Earl  of  Hopetoun  against  Cathcart  Boycott  Wigh^ 
tenant  of  the  Mains  of  Ormiston,  seeking  to  have  it  declared,  that  the  pursuer  was  not  bound  to 
renew  a  lease  which  expired  at  Whitsunday  1861,  and  that  the  defender  was  bound  to  remove. 

The  original  lease  was  granted  in  1747  by  George  Cockbum,  Esq.,  now  represented  by  the 
pursuer,  to  Alexander  Wight,  now  representCKl  by  the  defender.  The  time  of  entry  was  declared 
tobe,as  to  the  grass  and  houses,  at  Whitsunday  i747,andas  to  the  arable  Iand,at  the  separation  of 
the  crop  1747.  The  lease  contained  the  following  stipulation:—-"  Upon  the  said  Alexander 
(Wight)  and  bis  foresaids,  their  tendering  and  paying  to  him,  the  said  George  (Cockburn)  or  his 
foresaids,  the  sum  of  thirty  two  pound  sterling  money  as  a  year's  rent  of  the  subjects  hereby- 
set  by  way  of  fine  and  consideration  to  the  said  George  and  his  foresaids,  over  and  above  the 
yearly  rent  after  mentioned,  and  demanding  a  renewal  of  this  lease  from  the  said  George  and  his 
foresaids,  in  a  legal  manner,  before  a  notary  and  two  witnesses,  at  least  twelvemonths  before  the 
expiry  of  the  above  term  of  nineteen  years,  that  then,  upon  the  said  Alexander  and  his  foresaids 
making  such  tender,  payment,  and  demand,  the  said  GeoiEe  and  his  foresaids  shall  reiterate  and 
renew  this  lease  in  favours  of  the  said  Alexandn'  andliis  foresaids,  upon  their  own  proper 
charges  and  expenses,  for  other  nineteen  years  longer  for  payment  t£  the  same  yearly  rent,  att 


■  See  previous  reports  i  Macph.  1097 :  3$  Sc.  Jur.  613,  623.  S.  C.  4  Maeq.  Ap.  739: 
3  Macph.  H.  L.  35:  36  Sc.  Jur.  543. 
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tbe  same  tenns^  and  with  and  under  the  same  coDditions,  provisions,  and  qualifications  contained 
n  present  tack,  and  so  furth  thersifter  the  said  tack  of  tbe  saids  lands  and  others  hereby 
set  shall  be  renewaUe  hy  the  said  Alexander  and  his  foresaids  from  nineteen  years  to  nineteen 
years  for  ever,  upon  their  making  the  like  tender,  payment,  and  demand,  att  the  end  of  every 
nineteen  years,  io  tbe  terms  above  mentioned,  and  observing  and  performing  the  randitions, 
prorisbDS,  and  prestations  contained  in  this  present  lease." 

The  lease  was  duly  demanded  and  renewed  until  that  which  ended  in  1 842,  when  the  Earl  of 
Hopetoim,  the  landlord,  declined  to  renew.  But  by  a  decree  of  the  Court  of  Session,  dated  in 
1858,  the  tenant  was  declared  entitled  to  another  renewal  of  a  term  of  nineteen  years  from  1842. 
liat  lease  was  never  granted,  but  if  granted  would  have  ended  in  1861.  The  defender  had,  on 
1st  AogQst  i860,  draunded  another  renewal,  when  the  pursuer  declined  to  grant  on  the  ground, 
diat  die  demand  should  have  been  made  on  Whitsunday  i86a 

Tbe  Lord  Ordinary  (Kinloch),  bv  his  interlocutor  of  aoth  June  1862,  held,  that  the  demand  at 
RMwal  was  too  late.   The  Second  Division  adhered. 

The  defender,  having  appealed  to  the  House  of  Lords,  contended,  in  bis  printed  case,  for  a 
Rfcnal  OD  the  following  grounds : — i.  Because,  even  supposing,  that  a  renewed  tack  had  been 
pamed  in  terms  of  the  requisition  of  loth  May  1841,  such  renewed  tack  would  not  have  expired 
till  the  separation  of  crop  1861  from  the  ground,  (Michaelmas  1861,)  and  the  appellant's  notice, 
tender,  and  requisitiim  of  1st  August  i860,  was  made  more  than  a  year  before  such  tack  would 
have  eqnred.  3.  Because  the  respondent,  having  wrongfully  failed  to  grant  the  renewed  lease 
Thich  tbe  tenant  demanded  in  1841,  is  barred,  by  his  own  wrongful  failure,  from  obtaining  decree 
in  tbe  present  process.  3.  Because  tbe  farm  in  question,  being  in  reality  held  under  perpetual 
lease,  and  the  termly  renewals  beir^  required  onl^  to  perpetuate  the  title,  the  landlord  is  not 
eatiiled  to  found  on  accidental  delay  in  the  requisition  for  renewal  as  a  ground  for  forfeiting  the 
tease,  where  he  cannot  qualify  actual  damage  by  such  delay,  and  where  it  is  not  pretended,  that 
the  tenants  did  not  intend  to  continue  the  lease. 

Tbe  pursuer  {resporuieH/),  in  his  printed  case,  supported  the  interlocutors  On  the  following 
groo^:  I.  The  lease,  dated  13th  and  24th  June  1747,  and  the  successive  renewals  thereof^ 
ud,  ID  particular,  the  lease  of  14th  May  1825,  require,  that  at  least  twelve  months  before  the 
apiry  or  nineteen  years,  being  the  term  of  endurance  of  the  current  lease,  the  tenant  shall  make 
a  tender,  payment,  and  demand,  as  provided  in  these  leases,  as  a  condition  of  his  right  to  obtain 
a  renewal  of  his  lease.  2.  The  lease  of  24th  June  1747  and  the  successive  renewals,  were  leases 
for  luoeteen  years,  with  Whitsunday  entries,  the  term  of  each  of  which  commenced  to  run  at 
iis  Whitsunday  term  of  entry,  and  expired  at  the  Whitsimday  term  nineteen  years  thereafter,  and 
the  provisions  that  the  tender,  payment,  and  demand  for  a  new  lease  should  be  made  at  least 
tvdve  months  bi^ore  the  expiry  of  the  said  term  of  nineteen  years,  imported  and  required,  that 
soch  tender,  payment,  and  demand  should  be  made  on  or  before  the  term  of  Whitsunday  of  the 
jear  preceding  the  last  year  of  the  lease.  3.  The  true  construction  of  the  lease,  and  the  intention 
of  die  parties,  was,  that  the  tender,  payment,  and  demand  should  be  made  at  or  prior  to  the  said 
Whitsonday  term  ;  and  the  clause  in  question  duly  expresses  that  intention.  4.  The  clause 
Fforides,  that  a  new  lease  shall  be  granted  on  the  expiry  of  the  previous  lease,  and  that  the 
tender,  payment,  and  demand  shall  be  made  at  least  twelve  months  previously  ;  and,  as  the  new 
Icue  BDdeir  their  provision  would  fall  to  be  granted  at  the  term  of  Whitsunday  of  the  last  year 
of  the  prior  lease,  so  the  tender,  payment,  and  demand  fell  to  be  made  at  the  latest,  on  the 
FRvioQs  Whitsunday  term.  5.  According  to  the  true  constnictifMi  of  the  clause,  and  the  intention 
of  the  parties,  the  tender,  payment,  and  ctemand  fell  to  be  made  at  least  twelve  months  before 
the  hit  Whitsunday  term  of  the  lease  current  from  Whitsunday  1842. 

The  Attorney  General  (Palmer),  and  Lord  Advocate  (Moncreiff,)  for  the  appellant — The 
deiaand  for  r&ewal  of  the  lease  was  made  in  time.  Assuming  that  tbe  last  lease  had  been  duly 
leoeved,  in  1842,  as  the  decree  of  the  Court  ordered,  and  what  ought  to  have  been  done  maybe 
takes  to  have  been  in  fact  done,  it  would  have  ended  at  the  separation  of  the  crop  of  1861.  As 
the  present  demand  wasmadeon  1st  At^st  i860,  it  was  more  than  a  year  before  such  separation. 
The  tnie  constiuction  of  the  clause  of  renewal  was  to  fix  the  end  of  the  lease  at  the  separation  of 
tbe  crop,  and  not  at  Whitsunday.  In  one  sense  there  were  two  terms  of  expiry  ;  but  as  the  clause 
in  the  lease  speaks  only  of  one,  it  must  refer  to  the  latter,  and,  therefore,  the  word  "expiry" 
■nst  mean  "  complete  expiry."  This  is  proper,  because  if  one  of  Ae  two  periods  is  to  be  selected, 
tka  which  relates  to  the  important  part  of  tbe  farm,  viz.  the  arable  land,  should  govern,  the 
iMBe  and  grass  bnng  mere  accessories  trf'  the  arable  land.  If  the  lease  be  taken  to  end  at 
^'''UtaDday,  then  there  would  not  have  been  nineteen  years'  possesnon  of  the  arable  land,  but  only 
"^^[fateen  years'  and  a  half.  That  the  lease  continued  as  to  die  arable  land  until  the  separation 
(tf  the  crop  in  1S61  is  obvious  from  ibis,  that  the  tenant  was  entitled  to  the  exclusive  possession 
ap  to  tbe  last  day,  and  could  bring  an  action  of  trespass  against  any  third  party  who  went  on  the 
bad— A'oM  v.  I^gi^s  Heirty  4  S.  267.  The  lease  expressly  says,  that  the  tenant  is  to  hold  the 
waMeland  fnr  nineteen  years  from  tbe  separation  or  the  crop  of  1842.  This  construction  is 
""ftiaed  by  tbe  odier  clauses  of  the  lease,  as,  for  example^  the  clause  as  to  fences,  enclosurest 
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etc.,  all  of  whicb  the  tenant  would  have  to  keep  up  not  merely  till  Whitsunday  1861,  but  till  tbe 
separation  of  the  crop.  But  even  assuming  the  appellant  was  too  late  in  demanding  renewal,  it 
does  not  lie  in  the  mouth  of  the  respondent  to  object,  seeing  that  he  is  himself  barred  by  the 
wrongful  refusal  to  grant  the  lease  commencing  from  1842.  Therefore  strict  law  cannot  or  ought 
noc  to  be  enforced  between  the  parties.  So  long  as  the  renewed  lease  was  withheld,  the  appellant 
in  effect  held  from  year  to  year  on  tacit  relocation.  Moreover,  this  being  in  the  nature  of  a 
forfeiture,  and  the  object  of  the  twelve  months'  notice  being  merely  to  secure  the  payment 
of  the  fine  or  grassum,  the  condition  ought  not  to  be  enforced,  seeing  that  no  special  damage  is 
alleged. 

Sir  F.  Kelly  Q.C.,  zxA  Anderson  Q.C.,  for  the  respondents.— The  Couit.of  Session  was  right 
in  holding,  that  the  twelve  months  must  be  counted  from  Whitsunday.  The' common  law  is,  that 
the  tenant  who  sows  the  crop  is  entitled  to  reap  it,  and  he  has  in  all  leases  which  end  at 
Whitsunday  the  right  to  do  all  things  necessary  towards  reaping  the  last  crop  sown — Bell's  Pr., 
§  1262.  But  this  right  is  not  possession  qua  tenant,  but  merely  a  reserved  power  to  go  on 
tne  arable  land  between  the  last  Whitsunday  and  the  time  of  separating  the  crop,  by  virtue  of 
hii  having  sown  that  crop.  The  lease  continues  for  nineteen  years  till  Whitsunday,  plus  a  power 
of  entry  to  reap  the  crop.  That  during  the  extended  time  beyond  Whitsunday  there  is  not 
complete  possession  of  the  outgoing  tenant  is  clear  from  this,  that  he  is  not  entitled  after 
Whitsunday  to  the  use  of  the  barns.  The  new  tenant  gets  legal  possession  at  Whitsunday  d 
both  houses  and  arable  land.  Therefore  the  lease  in  substance  only  expands  the  conunon  law, 
and  does  not  alter  the  legal  result,  being  in  legal  effect  a  lease  from  Whitsunday  to  Whitsunday — 
Bruce  v.  Kinloch,  9  S.  831.  If  it  were  otherwise,  then  the  separation  of  the  crop  being  an 
uncertain  time,  tbe  twelve  months  could  never  be  known  with  certainty  till  the  last  day,  and  the 
landlord  could  never  tell,  whethei  he  is  bound  to  renew  the  lease,  or  is  free  from  it.  Both  parties 
have  a  dear  right  to  know,  whether  they  are  to  look  out  during  the  last  year  for  a  new  landlord 
or  new  tenant  respectively.  It  is  plain  the  lease  meant  only  one  period,  and  not  two  periods 
from  which  to  calculate  the  twelve  months.  Even  if  there  were  an  option  of  two  poiods,  as  the 
stipulation  was  for  the  benefit  of  the  landlord,  that  construction  ought  to  be  adopted  which  is  most 
favourable  to  him.  It  is  said,  that,  because  the  lease  from  1842  was  not  actually  granted,  the 
landlord  is  now  barred  from  relying  on  this  objection  ;  but  that  is  not  so,  for  equity  supposes 
that  to  be  done  which  ought  to  be  done.  The  compliance  with  the  stipulation  as  to  the  twelve 
months'  notice  was  a  condition  precedent  to  the  renewal  of  the  lease,  and  not  being  complied 
with,  the  respondent  was  not  bound  to  renew. 

Lord  Advocate  replied. — The  objection  as  to  the  uncertainty  of  the  period  from  which  to 
compute  the  twelve  months,  if  the  separation  of  the  crop  be  the  datum,  is  answered  by  this,  that 
the  date  at  which  the  lease  of  the  arable  land  commenced  in  1842  was  well  known,  and  all  that 
is  to  be  done  is  to  compute  nineteen  years  from  that  date,  and  so  ascertain  when  tbe  lease  was 
to  end  in  J86i.  There  is  no  mystery  or  importance  attached  to  Whitsunday  any  more  than  to 
any  other  part  of  the  year,  if  the  lease  distinctly  says  when  the  time  of  entry  is  to  be.  Under 
the  present  lease,  the  appellant  was  tenant  in  aU  respects  quoad  the  anu>le  land  up  to  the 
separation  of  the  crop,  and  had  all  the  rights  of  a  tenant  as  to  that  part  of  the  form. 


Lord  Chancellor  WESTBtTRV.— My  Lords,  according  to  the  common  law  or  custom  of  Scot- 
land, if  a  lease  be  granted  to  a  new  tenant  of  a  farm,  consisting  partly  of  arable  land,  and  partly  of 
meadow  or  pasture  lands,  for  a  term  of  years,  to  commence  ^m  Whitsunday,  such  tenant  is 
entitled  to  enter  on  the  grass  or  meadow  land  immediately  on  the  commencement  of  the  tack ;  *but 
the  outgoing  tenant  is  entitled  to  continue  in  possession  of  such  arable  lands  as  are  sown  until  the 
separation  of  the  crop  from  the  ground.  '  Still  the  lease  commences,  and  the  term  hf  years  runs, 
and  is  computed  in  law  from  Whitsunday  both  as  to  grass  and  arable,  although  the  common  law 
or  custom  allows  the  outgoing  tenant  to  reap  and  carry  away  the  otf-going  crop,  and  gives  him 
a  limited  right  of  entry  and  occupation  for  that  purpose.  Hence,  in  common  parlance,  the  new 
tenant  is  said  to  enter  on  the  arable  lands  at  the  separation  of  tbe  crop  of  tbe  outgoing  tenant, 
although  in  law  his  occupation  began  at  the  commencement.  The  new  or  incoming  tenant,  at 
the  expiration  of  the  lease,  has  in  his  turn  a  corresponding  privilege  of  a  limited  |nrol(»iged 

Kssession  of  tbe  arable  lands  until  the  actual  separation  t>f  the  crop,  although  the  term  or  tack 
s  actually  expired  on  the  preceding  Whitsunday. 

The  supposed  difficultjr  in  the  jx'esent  case  appears  to  have  arisen  from  the  fact  of  the  framer 
of  the  lease  having  described  the  entry  of  the  new  tenant  according  to  what  such  eaxry  would  in 
fact  be,  by  the  common  law  fn*  custom  already  described,  but  which  is  perfectly  consistent  widi 
the  lease,  commencing  as  to  all  the  lands  on  Whttsnnday  after  the  expiration  of  the  term  of  years 
expressed  to  be  granted. 

No  one  could  reasonably  bemisled  by  the  form  of  expression,  for  it  is  admitted  on  all  bands,  that 
only  one  lease,  not  two  leases,  and  one  term  of  nineteen  years,  not  two  terms,  can  be  required 


Cur.  adv.  tmit. 
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to  be  gnnted  under  the  obligation  to  renew.  On  the  other  hand,  one  notice  only,  not  two 
notkts,  are  necessary  to  be  given. 

If,  however,  the  renewed  lease  is  to  have  its  commencement  as  to  the  grass  lands  at 
\^'hit5aiiday,  and  its  ish  or  end  on  Whitsunday  nineteen  years  afterwards,  but  its  commencement  as 
to  the  arable  lands  not  at  Whitsunday,  but  at  the  separation  of  the  crop,  and  its  ish  or  end  at 
tlx  like  separation  of  the  crop  nineteen  years  afterwards,  it  is  plain,  that  there  are  two  distinct 
leases  and  two  separate  terms,  having  difTerent  beginnings  and  endings,  and  that  the  clause 
icquiriDg  notice  of  renewal  to  be  given  at  least  twelve  months  before  the  expiry  of  the  above  term 
of  nineteen  years,  must  be  construed  not  with  reference  to  one  term,  but  with  reference  to  two 
tenu,  which  wouJd  therefore  render  necessary  two  separate  notices,  with  this  further  difBculty, 
dot  the  notice  as  to  the  araUe  lands  would  be  uncertain  as  to  when  it  would  end,  and  therefore, 
as  it  must  be  a  notice  for  twelve  months,  the  time  when  it  ought  to  be  given  would  be  equally 


The  Lord  Ordinaiy  justly  observes,  the  separation  of  the  crop  is  not  the  legal  ish.  Indeed, 
die  phrase  is  not  in  its  nature  expressive  of  a  proper  term  of  expiry.  For,  independently  of  its 
leoeral  uncertainty,  it  indicates  a  right  to  enter,  and  a  correspondmg  obligation  to  leave,  in  the 
case  of  each  field,  so  soon  as  that  neld  is  cleared,  and  so  may  comprehend  not  one,  but  many 
lenns.  The  lease,  therefore,  if  its  ish  be  at  ihe  separation  of  the  crop,  would  not  have  a  certain 
and  definite  termination,  but  separate  endings  as  to  different  and  unknown  portions  of  the  arable 
hods  at  different  and  uncertain  periods,  and  consequently,  there  would  be  no  possibility  of 
computii^  either  the  beginning  or  the  ending  of  the  last  year  of  the  tack,  and  no  certainty  as  to 
die  day  when  the  notice  of  renewal  ought  to  be  given,  or  when  it  would  expire. 

These  are  some  of  the  absurd  consequences  which  must  follow  from  that  construction  of  the 
lease  which  is  contended  for  by  the  appellants ;  but  they  do  not  exist  if  that  natural  and 
obvious  interpretation  <d  the  words  of  the  lease  be  adopted,  which  has  been  already  stated,  and 
vbkh  agrees  with  the  crastant  practice  of  the  parties  since  the  date  dl  the  first  lease  in  ^e 
rear  1747- 

Anotber  objection  was  raised,  founded  on  the  fact,  that  Lord  Hopetoun,  baring  refused  to  grant 
a  new  lease  on  the  last  occasion  of  renewal,  was  decreed  to  do  so  in  conformity  with  the  terms 
of  the  covenant,  but  that  no  new  lease  has  been  actually  granted,  both  parties  apparently  being 
cootent  to  rest  on  the  decree.  It  is  plain,  that  there  is  no  foundation  for  this  objection.  The 
case  must  be  treated  as  if  the  lease  had  been  actually  executed  in  conformity  with  that 
jtH^menL 

I  am  therefore  of  opinion,  that  the  interlocutor  appealed  from  is  right  and  just,  and  that  the 
appeal  must  be  dismissed  with  costs. 


Lord  Wensleydale. — -My  Lords,  the  question  in  this  case  is,  whether  the  appellants  are 
euitled  to  a  renewal  by  the  respondent  of  the  lease  of  the  farm  of  the  Mains  of  Ormiston  for 
nineteen  years,  from  Whitsunday  1861  as  to  the  houses  and  grass,  and  from  the  separation  of 
the  crops  of  1S61  from  the  ground  as  to  the  araUe  land,  pursuant  to  a  covenant  in  the  lease,  of 
^date  of  1747,  bytbe  original  owner,  to  whom  the  predecessor  of  the  present  respondent,  the 
Eart  of  Hopetoun,  succeeded,  and  the  covenant  in  the  lease  of  anothor  Earl  of  Hopetoun,  a 
pitdecessOT  of  pursuer. 

The  question  depiends  entirdy  upon  the  terms  of  the  covenant  for  renewal  of  the  lease.  The 
amnant  in  the  lease  f^m  Lord  Hopetoun  in  1825  (and  that  in  1747  is  similar)  is  to  renew  the 
tack  to  the  tenant  for  the  term  of  nin^een  years  from  and  after  his  entering  thereto,  which  is 
declared  to  he  and  begin  to  the  hous^  and  grass  at  the  term  of  Whitsunday  1823,  and  to  the 
arable  land  at  the  separation  of  the  crops  of  1823  from  the  ground.  And  further,  the  Earl  binds 
ad  obliges  himself,  his  heirs  and  successors,  that  upon  the  expiry  of  the  said  term  of  nineteen 
Tears,  and  upon  the  tenant  tendering  and  paying  him  or  bis  heirs  the  sum  of  ;^32  by  way  of  fine, 
and  demanding  a  renewal  of  the  lease  in  a  l^al  manner  from  the  Earl  and  his  foresaids  before  a 
iKKaty  and  two  witnesses,  at  least  twelve  months  before  the  e]q>iry  of  the  term  of  nineteen  years, 
dm  then,  upon  the  tenant  making  such  tender,  paymcnt9>  and  demand,  the  Earl  and  his  foresaids 
dwoki  reiterate  and  renew  the  lease,  with  certain  exceptions  immaterial  to  refer  to,  for  other 
Btoeteai  years  longer  at  the  charge  of  the  tenant. 

Various  demands  for  renewal  for  sucttssive  terms  of  nineteen  years  were  made,  five  in 
■nber,  all  terminating  before  Whitsunday,  in  the  year  of  expiry ;  the  last  was  made  on  the  loth 
Haj  1847.   Whitsunday  is  constantly  in  Scotland  considered  as  the  i  Sth  May,  a  fi»d  time. 

URd  Hopetoun  refused  to  comply  with  the  last  mentioned  demuid  for  reasons  immaterial  to 
diepresent  question.  A  suit  followed  by  the  tenant,  and  it  was  decerned,  that  Lord  Hopetoun 
*ai  to  renew,  on  the  same  terms,  for  nineteen  years  from  Whitsunday  1842,  as  to  the  nouses 
ud  grass,  and  from  the  separation  of  that  year's  crop  from  the  ground  as  to  the  araUe  land. 

The  tenant  continued  to  occupy,  and  made  a  formal  demand  before  a  notary  and  two 
viiaesses,  for  a  renewal  of  the  lease  for  nineteen  years  on  the  ist  August  i860,  and  the  tmly 
jiestkiD  in  Ae  case  is,  whether  demand  was  made  in  due  time, — one  year  before  the  expiry  <a 


mcertain. 
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I  entirely  agree  in  tbe  opinion  of  the  majority  of  the  Judges  of  the  Second  Division  of  the 
Court  of  Session,  and  have  not  been  able  to  entertain  a:iy  doubt  upon  that  question. 

I  consider  it  to  be  clear,  that  the  refusal  of  Lord  Hopetoun  to  grant  a  new  lease,  both  before 
and  after  decree  of  the  Court  of  Session  decerning  that,  should  put  him  in  no  worse  condition 
than  if  he  had  done  what  in  equity  he  ought  to  have  done,  granted  a  lease  for  nineteen  years, 
expirinf[,  as  to  the  houses  and  grass  land,  on  the  15th  May  i&6i,and  as  to  the  arable  luid  on  the 
separation  of  the  crop  of  1861. 

Was  a  demand  on  the  ist  August  i86c^  in  due  form,  a  demand  effectual  for  a  new  lease  for 
nineteen  years  within  the  naeaning  of  the  original  lease  7  Was  it  made  in  due  time,  one  year 
Arom  the  expiry  of  that  lease?   I  think  it  was  not. 

Two  constructions  are  put  upon  the  original  lease,  ij-/,  that  it  was  nothing  but  a  lease  from 
Whitsunday  to  Whitsunday,  with  the  privilege  expressed,  which  would  otherwise  have  been 
implied,  of  retaining  what  in  England  is  called  a  right  to  a  waygoing  cro]^  till  the  crop  is 
separated  after  the  end  of  the  term ;  and  2d,  That  if  it  is  one  tease  with  two  endings,  so  as  to 
give  a  real  interest  in  the  land,  the  one  as  to  the  houses  and  grass  at  Whitsunday,  and  the  other 
as  to  the  arable  land  at  tbe  uncertain  period  of  the  separation  of  the  crop,  the  making  a  demand 
twelve  months  before  the  expiry  of  the  term  must  mean  before  the  douUe  e>q>iiy  of  the  term,  or, 
in  other  words,  before  any  expiry  of  the  term,  from  the  dearand  obvious  meaning  of  the  parties 
to  be  collected  from  the  other  part  of  the  instrument. 

After  considering  the  arguments  of  the  majority  of  the  Judges  of  &e  Second  Division  of  the 
Court  of  Session,  I  cannot  help  thinking,  that  this  lease  is  really  and  in  truth  no  more  than  a 
lease  from  Whitsunday  to  Whitsunday,  with  a  privilege  to  keep  the  possession  of  tbe  growing 
crops  on  the  araUe  land  iox  tbe  purpose  fA  lookmg  after  them,  and  reaping  them  in  due  time  as 
a  sort  of  excrescence  00  the  term,  and,  in  that  view  of  tbe  case,  there  is  not  tbe  slightest  doubt, 
that  a  formal  demand,  and  before  a  notary  and  witnesses,  on  the  ist  August  i86a^  not  tv^ve 
months  before  the  15th  May,  was  too  late. 

But  thirdly,  supposing  that  viewjis  incorrect,  and  that  this  lease  is  a  lease  giving  an  interest  for 
nineteen  years  in  tbe  bouses  and  grass  from  Whitsunday,  and  in  the  arable  land  from  the 
separation  of  the  crop,  a  lease  with  a  double  termination  or  expiry — Whitsunday  as  to  the  first, 
houses  and  grass,  and  the  uncertain  separation  of  the  crop  as  to  the  arable  land — I  think  the 
context  clearly  shews,  that  the  demand  is  to  be  made  twelve  months  before  either  of  the  double 
events  on  which  the  expiry  depends,  that  is,  before  both  Whitsunday  and  the  date  of  separation. 

It  may  be,  that  if  a  condition  of  a  general  nature,  unconnected  with  the  tenancy  of  tbe  land, 
was  covenanted  to  be  performed  at  the  expiry  of  the  tenancy,  it  might  be  rightly  ctmstnied  as 
the  last  or  final  expiry  or  ending.  But  if  connected  with  the  land,  it  would  be  oth^wis^  as,  for 
instance,  if  there  was  a  covenant  to  leave  the  fences  of  the  grass,  or  the  fences  <A  the  arable  land, 
in  good  repair  at  the  expiry  of  the  term,  it  would  be  constraed  as  a  covenant  to  leave  one  in 
repair  at  Whitsunday,  and  the  other  when  the  crop  was  takoi  away  later  in  the  year. 

Looking  at  the  object  of  this  provision,  that  the  owner  should  renew  on  a  demand  given  twelve 
months'  time  before  the  expiry  of  tbe  term,  I  cannot  feel  a  doubt,  that  the  true  meaning-  is,  that 
the  landlord  should  have  twelve  months  to  look  out  for  another  tenant  to  whom  he  naay  give 
possession  of  the  house  and  grass  at  Whitsunday,  and  the  arable  land  when  the  previous  crop  is 
taken  away,  and  that  must  be  before  the  first  of  the  double  endings,  before  the  beginning  of  the 
expiry,  not  before  the  latter  end  of  it. 

If  it  were  for  twelve  months  before  the  final  consummation  of  the  lease,  the  beginning  of  that 
period  could  never  be  ascertained  before  the  end  was  known,  that  is,  before  actual  separation  of 
the  crop,  and  the  landlord  would  not  until  that  event  know  when  the  twelve  months  would  com- 
mence which  he  was  to  have  to  look  out  for  a  new  tenant  so  as  to  put  him  in  possessitm  of  tbe 
houses  and  grass  at  Whitsunday. 

If  this  be  a  holding  from  Whitsuntide  to  Whitsuntide,  with  a  privilege  of  taking  the  off  going 
crop  only,  as  I  think,  then  it  is  clear,  that  the  demand  was  insufficient. 

If  it  is  a  lease  with  a  double  termination,  one  for  the  houses  and  grass  land,  and  the  other  for 
the  arable,  I  am  clearly  of  opinion,  that  the  majority  of  the  Judges  have  come  to  a  right  oiaclusion, 
that  the  demand  ought  to  have  been  at  least  twelve  months  before  eithn-  expiry  el  the  lease.  I 
do  not  rely  upon  the  circumstan^^  that  all  the  previous  renewals  were  on  demands  made  more 
than  twelve  months  before  Whitsunday,  because  such  a  mactice  could  not  alter  the  terms  of  the 
original  contract ;  but  it  is  a  satisfaction  to  think,  that  the  parties  have  understood  the  ccmtract 
in  the  sense  which  has  been  held  to  be  the  proper  one. 

Lord  Chelmsford. — My  Lords,  I  agree  with  my  two  noble  and  learned  friends^  that  the 
opinion  of  the  Lord  Ordinary  and  of  the  majority  of  the  Court  of  the  Second  Division  is  correct, 
and  that  their  interlocutors  ought  to  be  affirmed. 

The  question  to  be  determined  is,  whether  the  applicant  has  performed  a  condition  precedent 
to  entitle  him  to  the  renewal  of  a  lease  for  nineteen  years  renewable  for  ever  by  demanding  such 
renewal  in  manner  prescribed  at  least  twelve  months  before  the  expiry  of  the  term  of  nineteen 
years  then  subsisting.   I  add  the  words  "then  subsisting,"  because  I  diink,that  the  rights  of  the 
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parties  stood  upon  the  same  footing  as  if  Lord  Hopetoon  had  executed  the  lease  from  1843  in 
tenns  iA  the  judgment  pronouncea  against  him.  By  Lord  Hopetoun's  default  the  parties  were 
Bot  released  trom  their  rights  and  obligations.  The  right  of  the  tenant  to  demand  a  renewal 
MXofdiiig  to  the  terras  of  the  original  lease  could  be  enforced  according  to  the  stipulations  of  the 
coiitiact,and  could  not  be  left  at  large  to  be  exercised  at  an^  other  time,  or  in  any  other  manner. 
On  the  other  hand,  as  the  claim  to  a  renewal  depended  entirely  upon  the  contract,  Lord  Hope- 
tom  was  Dot  precluded  by  bis  own  default  from  insistmg  upon  a  strict  compliance  with  the 
coDdition  to  entitle  his  tenant  to  demand  the  renewal. 

The  single  question  therefore  is,  whether  the  demand  for  a  renewal  made  on  the  1st  August 
i860  was  a  sufficient  demand  upon  the  landlord  in  the  terms  of  the  lease ;  in  other  words,  Was 
it  nude  at  least  twelve  months  before  the  expiry  of  the  lease  ?  If  the  lease  had  been  executed  as 
it  ought  to  have  been  in  1 842,  the  holding  would  have  been  for  the  space  of  nineteen  years  from 
die  tenant's  entry,  which  would  have  been  declared  to  begin»  as  to  the  grass  and  houses,  at 
WhiiSBnday  iZ^z,  and  as  to  the  arable  land  at  the  separation  of  the  crop  1842  from  the  ground. 

The  respondent  contends,  that  such  a  lease  is  a  lease  from  Whitsunoay  to  Whitsunday,  and, 
therefore,  that  the  nineteen  years  expired  at  Whitsunday  1861.  The  appellant  insists,  that  the 
Itast  continued  till  the  separation  of  the  crop  1861  from  the  ground,  or,  at  all  events,  until  the 
apiratioQ  of  nineteen  years  from  the  period  or  the  separation  from  the  ground  of  the  crop  of  1842. 

In  forming  a  judgment  as  to  which  of  the  constructions  ought  to  prevail,  tt  must  be  borne  in 
iittnd,that  it  is  a  general  rule  in  Scotland  as  to  leases  with  Whitsunday  entries,  that  the  tenant  is 
entitled  to  a  waygoing  crop  from  the  arable  lands  which  have  been  sown  before  the  period  of 
icmonl,  and  to  the  possession  of  the  lands  for  the  purpose  of  reaping  the  crop.  Every  lease 
widi  a  Whitsunday  entry  must  always  be  understood  to  be  made  with  reference  to  this  right  And 
the  possession  of  the  arable  lands  cannot  be  given  at  the  commencement  of  the  lease  until  the 
separation  of  the  crop  by  the  preceding  tenant.  So,  although  the  term  of  the  lease  may  have 
oqxied,  the  right  of  possession  will  continue  in  the  lessee  as  against  any  succeeding  tenant  for 
the  purpose  of  enabling  him  to  reap  the  crop  which  had  been  sown  before  the  term  of  his 
leooral. 

The  lease  in  question,  therefore,  in  declaring,  that  the  entry  as  to  the  arable  lands  should 
bepB  at  the  separation  c£  the  crop  from  the  ground,  recognizes  the  right  of  the  preceding  tenant 
10  the  possessim  down  to  diat  time,  and  the  words,  "  to  be  thencefbrm  peaceably  possessed  and 
^oyed  during  the  space  aforesaid,"  merely  cover  the  period  during  which,  after  the  end  of  the 
tern,  the  lessee  would  be  entitled  to  reap  his  waygoing  crop.  It  is  evidentiy  framed  with 
nfsence  to  the  law  as  to  a  waygoing  crop  upon  a  Whitsunday  entry.  It  seems  to  be  impossible 
to  adopt  the  suggestion  of  the  Lord  Advocate,  that  the  term  as  to  the  arable  lands  must  be  takoi 
to  bare  begun  mtm  the  separation  of  the  crop  of  1842,  and  to  continue  for  nineteen  years  from 
that  time.  If  there  is  anything  clearer  than  another  to  my  mind  in  the  terms  of  this  lease,  it  is, 
tliat  the  intention  of  the  parties  was  to  secure  to  the  tenant  his  waygoing  crop.  And  this 
istention  might  be  frustrated  by  fixing  the  expiration  of  the  nineteen  years  to  a  day  certain,  in 
tbe  manner  supposed  ;  as,  in  the  case  of  a  late  harvest,  the  terms  might  expire  before  reaping 
tinie.  The  tenant  would  then  only  have  eighteen  crops  from  the  arable  lands  during  his  nineteen 
tenn.  It  appears  to  me,  that  the  term  of  nineteen  years  expired  at  Whitsunday  1861,  that 
the  period  betweea  Whitsunday  and  the  separation  of  the  crop  from  the  ground  was  not  a  con- 
tiunnce  of  the  term,  but  only  a  continuance  of  the  possession,  and,  consequently,  that  the 
deaaQd  of  a  renewal  of  the  lease  ou^t  to  have  been  made  twelve  months  before  Whitsunday 
1861,  iriiidb  was  the  true  and  mly  expiry  of  the  term  of  nineteen  years ;  and  that  the  appellant 
has  lost  bis  right  to  a  renewal  by  non-pmonnance  of  the  condition  precedent. 

I  ceitainiy  am  strengthened  in  this  opinicHi  by  the  construction  which  the  acts  of  the  parties 
bare  put  upon  this  stipulation  for  renewal.  In  all  the  four  instances  in  which  reneirals  have 
beea  made,  the  tenant  has  evidentiy  regarded  his  right  as  one  depending  upon  a  demand  being 
duly  nnde  twelve  months  before  Whitsunday.  And  that  these  acts  of  the  tenants  of  the  estate 
■Rerideoce,  appears  from  the  case  <^  Sadlurand  Anotfury.  Big^s,  4  H.L.C.  436,  where,  upon 
a  covenant  Utc  renewal  of  a  lease  for  lives,  renewable  for  ever,  this  House  held,  that  tbe  acts  of 
3ixes3ive  tenants  of  the  estate,  though  not  evidence  to  prove  the  existence  of  the  covenant, 'yet 
beame,  whm  the  covenant  had  been  otherwise  proved,  evidence  of  the  construction  which  the 
puties  interested  had  put  upon  it. 
Upon  these  grounds  I  am  satisfied,  that  the  interlocutors  ou^t  to  be  affirmed,  and  the  appeal 

miaed  inth  costs. 


AfpdUmti  Agents^  J.  W.  and  J.  Mackenzie,  W.S. ;  Grahames  and  Wardlaw,  Westminster. — 
Itt^n^ufs  AgmtSf  J.  and  J.  Hope^  W.S. ;  Connell  and  Hope,  Westminster. 


Interlocutors  affirmedy  with  costs. 
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JULY  28,  1864. 


The  Hon.  William  Charles  Yelverton  (Major  in  the  Royal  Artillery), 
AppellanttV.  MARIA  THERESA  LONGWORTH  or  Yelverton,  Res^ndent. 

Marriage — Declarator— Contract  /r^j«n/r~AcknoTledgment — Promise  iubsequente  cofiulA — 
Evidence  of  Promise — Locality  of  Promise — Lex  loci — K,  in  course  of  a  correspondence  Tvith 
Miss  L.t  OH  suddenly  hearing,  and  while  under  the  impression  that  she  Mad  Just  tmuTied 
another  Person,  wrote  that  he  ( K.)  was  grateful  to  her^**for  he  found  he  had  promised  to  herto 

\  do  more  than  he  could  perform.''^  At  a  later  period  V.,  after  having  cohabited  with  Z.  in 
Ireland,  and  gone  through  a  secret  ceremony  of  marriage  with  her  there,  and  when  she  was 
pre^ant,  wrote,  ih  reference  to  her  proposing,  in  certain  events,  to  disclose  something-  affecting 
their  position,  "  /  have  already  done  more  than  I  promised,  at  great  risk"  During-  the  same 
correspondence  L.  wrote  to  him,  after,  as  she  alleged,  their  mutual  exchanged  matrimonial  con- 
sent, out  before  cohabitation,  "  /,  who  have  lain  at  your  heart,  and  in  sight  of  Hecet'en  been 
called  yours."  Again  L.,  after,  as  she  alleged^  he  had  legally  declared  her  to  be  his  wife,  but 
before  cohabitation,  and  before  he  had  gone  through  a  ceremony  in  presence  of  a  priest,  which 
she  fitrther  requirid  to  satisfy  her  afnscience  as  a  Roman  Catholic,  wrote  to  y.  in  reference  to 
some  coolness  on  his  part,  "Do  not  say  it  is  a  comfort  to  be  rid  of  me:  if  it  is,  you  kno-w  you 
are,  you  always  have  been,  free?  While  the  parties  were  travelling  together,  Y.  /reguently 
called  L.  by  the  name  of  Mrs.  K,  in  presence  of  hotel  keepers  and  lodging  house  hewers. 

Held  {by  Lords  Wensleydale,  Chelmsford,  and  Kingsdown,  reversing  the  judgment  of 
the  Court  of  Session),  That  these  writings  and  acknowledgments  were  too  vague  to  esta^ish 
a  marriage  de  present!  in  Swtland  between  Y.  and  L.  {diss^y  Lord  Chancellor  Westburv, 
and  Lord  Brougham). 

Held  further  {by  Lords  Wensleydale,  Chelmsford,  a?ui  Kingsdown),  That  the  above 
letters  of  Y.  were  too  vague  to  establish  a  promise  of  marriage  de  futuro  with  L.  {  diss..  Lord 
Westbury,  L.  C). 

Assuming  Y.  had  made  in  Scotland  a  promise  to  marry  L.,  and  thai  they,  before  cohabitation, 
then  went  to  Ireland,  and  there  a  marriage  was  celebrated  by  a  Roman  Catholic  priest  between 
them,  which  turned  out  invalid,  that  they  then  cohabited  in  Ireland  some  tuiysj  and  then 
continued  the  cohabitation  in  Scotland: 

Held  Lords  Chelmsford  and  KingsdownX  Thai  the  cohabitation  in  Scotland  would  be 
attributable  to  the  Irish  ceremony,  and  not  to  any  previous  promise  in  Scotland,  and  therefore 
could  not  be  connected  with  such  promise  so  as  to  constitute  marrtage  (diss..  Lord  Westbury, 
L.  C.) 

Under  the  Statute  19  Geo.  U.  c.  13,  which  made  it  an  offence  for  a  Popish  priest  to  celebrate  a 
marriage  in  Ireland  between  a  Protestant  and  Roman  Catholic,  if  one  of  the  parties  has  been 
bom  and  bred  a  Protestant,  and  has  not  professed  to  be  a  Roman  Catholic,  he  is  a  Protestant 
in  the  sense  of  the  Statute ;  and  even  his  own  statement,  that  he  was  a  Roman  Catholic,  would 
have  no  effect,  ^f  opposed  to  the  tenor  of  his  conduct— {Per  LoROS  Wensleydale  and 
Chelmsford). 

These  were  conjoined  actions  of  declarator  of  freedom  and  putting  to  silence,  and  of  declara- 
tor of  marriage,  brought  respectively  at  the  instance  of  Major  Yelverton  and  of  Maria  Theresa 
Longvrorth  or  Yelverton.    Throughout  the  following  statement,  the  pursuer  in  the  declarator  of , 
marriage  is  uniformly  spoken  of  as  the  pursuer,  and  the  defender  in  that  action  as  the  defender. 

The  pursuer  was  a  daughter  of  the  late  Thomas  Longworth  of  Smedley  Park,  Lancashire,  at 
one  time  a  merchant  and  silk  manufocturer  in  Manchester,  She  lost  her  mother  at  an  early- 
age,  and  was  sent  for  her  education  to  a  convent  in  Boulogne,  vbere  she  was  brought  up  as  a 
Roman  Catholic.  Most  of  her  life  was  sprat  in  France  and  on  the  Continent  The  defender,  a 
younger  son  of  Viscount  Avonmore  of  Belle  Isle  and  Hazle  Rock,  Ireland,  was,  at  the  date  of 
his  first  acquaintance  with  the  pursuer,  a  Captain  in  the  Royal  Artillery.  They  made  each  other's 
acQuaintance  on  board  a  steamer,  in  travelling  from  Boulogne  to  London  in  the  summer  of  1852, 
and  became  mutually  interested  by  each  other's  conversation  during  the  passive.    The  pursuer 


^  See  previous  reports  i  Macph.  161 :  35  Sc.  Jur.  loi.  S.  C  4  Macq.  Ap.  74.5  :  2  Macph. 
H.  L.  49 :  36  Sc.  Jur.  716. 
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m  It  this  tune,  according  to  ber  own  statement,  on  her  way  to  visit  the  Marchioness  de 
Bdbay,  Baker  Street,  Portman  Square.  The  defender  alleged,  that  on  their  airival  in  London, 
dKinvUed  him  to  her  lodgings,  where  he  remained  for  several  hours.  Of  this  allegation,  which 
wii  deoied  by  the  pursuer,  no  proof  was  offered.  After  this  first  meeting,  the  parties  did  not  see 
evh  other  again  for  three  years. 

In  the  spring  of  1853,  the  pursuer  was  at  Naples,  and  hearing  that  the  defender  was  in  Malta, 
she  sent  a  letter  nnder  cover  to  him  to  be  forwarded  to  a  friend  of  hers  at  Monastir  in  Turkey. 
The  defender  replied,  and  requested  the  pursuer  to  write  again  and  let  htm  know  of  her  move* 
fflCDts.  A  correspondence  ensued,  which  lasted  for  several  years,  and  afforded  the  chief 
evidaice  oat  of  which  the  relations  and  intentions  of  the  parties  towards  each  other  were 
subsequently  deduced. 

la  the  autumn  of  1854,  the  defender  went  on  military  duty  to  the  Crimea,  returned  to  England 
in  the  spring  oS  1855,  and  went  back  again  to  the  seat  of  war  in  the  autumn  of  that  year.  The 
|iBisaer  returned  to  England  in  tbe  summer  or  autumn  of  1854,  and,  in  the  spring  of  18^5,  went 
oat  with  a  party  of  French  Sisters  of  Charity,  to  Constantinople,  and  acted  as  a  nurse  with  them 
«  the  Galata  Hospital  She  averred,  that  the  defender  had  returned  to  England  before  she 
sailed ;  that  he  wrote  to  her  requesting  an  interview,  which  took  place  on  his  way  out  at  Galata ; 
that  he  thai  pud  bis  addresses  to  her,  and  courted  her  for  his  wife  :  and  that  an  engagement 
to  intermany,  on  the  termination  of  hostilities,  was  then  entered  into  between  them.  The 
defender  avOTcd,  that  the  pursuer  bad  invited  him  to  call  on  her  at  Constantinople ;  that  tbe 
interriew  was  short,  but  that,  "in  consequence  of  the  advances  made  by  the  pursuer,  great 
baiiliarities  ensued ; "  and  that  there  was  "  no  marriage  engagement  or  {Bximise  of  marriage 
b^veen  them,  nor  did  be  lead  ber  to  expect  marriage." 

la  March  1856,  after  the  termination  of  hostilities  in  the  Crimea,  the  pursuer  went  there  on  a 
nsii  to  Mrs.  {afterwards  Lady)  Straubenzee,  wife  of  General  Straubenzee,  commander  of  the 
Bntiih  Light  Division,  and  lived  for  about  a  month  as  the  guest  of  General  and  Mrs.  Strau- 
beniee,  in  a  but  adjoining  theirs.  They  invited  the  defender  to  visit  them,  under  the  belief  that 
there  was  a  mutual  engagement  between  him  and  tbe  pursuer,  and  he  frequently  availed  himself 
of  dieir  invitations.  On  29tb  March  General  Straubouee,  accompanied  by  tbe  defender,  drove 
the  ponuer  down  to  Balaclava,  and  pttt  her  on  board  the  steamer  there  for  Constantinople.  The 
denider  remained  on  deck  with  her  for  some  time  that  evening ;  and  he  averred  that  ''great 
familiarities  again  ensued  "  on  this  occasion. 

The  pursuer  averred,  that  during  one  of  their  conversations  in  the  Crimea  the  defender  for  the 
fint  tioie  informed  her  that  he  was  in  great  pecuniary  embarrassment,  and  under  a  bond  to  an 
nade,  vho  would  give  him  no  further  assistance  if  he  married  ;  that  she  then  proposed  to  break 
cB  die  engagement,  but  that  the  defender  would  not  agree  to  this,  and  proposed  a  secret 
■uniage ;  tlut  she  would  not  consent  to  this,  and  left  the  Crimea  without  any  definite  arrange- 
neni  iuving  been  made  as  to  the  time  of  their  marriage.  These  averments  were  denied  by  the 
defender,  who  explained,  that  any  allusions  made  to  pecuniary  advances  were  not  serious,  and 
thai  "though  the  person  who  gave  the  loans  may  have  been  described  as  an  uncle,  he  was  not, 
ud  was  not  said  to  be,  a  relation." 

After  the  pursuer's  return  to  Constantinople,  the  correspondence  was  kept  up  on  the  same 
ttnns  as  before,  and  she  averred,  that,  fearing  the  miscraistruction  to  which  iter  conduct  might 
be  eiposed  on  the  part  of  her  firiends  by  the  subsistence  of  an  eng^ement  without  any  definite 
Jtospta  of  tbe  obstacles  to  a  puUic  marriage  beii^  removed,  she  nreauently  offered  to  break  it 
^  and  retire  to  a  convent  in  me  Rue  de  Bac,  Paris  ;  but  that  tbe  defender  would  not  consent 
to  chat  proposal,  and  continued  to  correspond  with  her  on  the  same  terms  as  before. 

Some  time  after  his  return  to  England^  in  1856,  having  travelled  home  by  the  Danube,  for  the 
express  purpose,  as  he  averred,  or  avoiding  the  pursuer,  the  defender  was  appointed  to  the 
coouaand  (h  the  company  of  artillery  at  Leith  Fort,  and  was  quartered  there  till  August  1859. 

In  jaaaary  1857,  the  pursuer  came  to  Edinburgh,  accompanied  by  a  friend.  Miss  Macfarlane, 
ud  toc^  lodgings  with  her  in  Mrs.  Gemble's,  No.  i,  St.  Vincent  Street.  The  defender  renewed 
his  acquaintance  with  her  immediately  on  her  arrival,  and  visited  her  at  her  lodgings  almost 
daily. 

Mn.  Gemble  in  her  evidence  deponed,  that  the  pursuer  and  Miss  Macfarlane  occupied  the 
ttne  bedroom,  and  bad  a  sitting  parlour  which  opened  into  it ;  that  the  pursuer  assisted  Miss 
Macftflane  in  her  studies,  and  occupied  her  time  with  reading,  painting,  and  music  ;  that  Miss 
ll^cMaDe  was  invariably  in  the  room  when  the  defender  called  ;  that  the  piu^uer  and  defender 
'''■IDCQtlyxode  and  drove  out  together  ;  that  the  pursuer's  conduct  and  demeanour  were  always 
■Meien^Iary,  and  that  die  would  not  have  allowed  the  visits  of  the  defender  to  the  house  if 
■he  had  not  believed  that  he  was  the  pursuer's  suitor.  Miss  Macfarlane  deponed,  that  she 
^ccotDpooied  the  pursuer  to  Edinburgh  by  permission  of  her  father,  who  thought  highly  of  the 
PBnuer's  character  ;  that  sbe  regarded  the  defender  as  the  pursuer's  suitor;  that  his  manner 
tovardi  ber  was  respectful  and  attentive ;  that  he  visited  her  almost  daily,  generally  coming 
about  three,  and  remaining  till  six  ;  and  that  she  always  accompanied  them  when  they  drove  out 
ttvnber. 
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The  pursuer  averred,  that  on  12th  April  1857,  in  Mrs.  Gemble's  house,  she  and  the  defeader 
solemnly  aclmowledged  and  declared  each  other  to  be  husband  and  wife  ;  that  they  read 
through  the  Church  of  England  marriage  service  together,  and  that,  at  the  conclu^on  of  it,  the 
defender  said,  "  Iliis  makes  you  my  wife  according  to  the  law  of  Scotland,"  or  words  to  that 
effect  The  only  proof  in  support  of  this  statement  was  the  evidence  of  Mrs.  Gemhle,  who 
deponed,  that  one  afternoon  she  heard  from  a  closet  in  the  lobby  the  defender,  who  was  in  the 
parlour  with  the  pursuer,  reading  in  an  earnest  and  religious  tone  for  several  minutes.  The 
defender  averred,  that  the  pursuer  had  come  to  Scotland  "uninvited,  unsolicited,  and  un- 
expected ; "  that  she  wrote  to  him  on  her  arrival^  in  consequence  of  which  he  called  on  her  at  the 
Ship  Hotel,  Leith,  and  continued  to  visit  her  at  her  lodgings ;  that  in  February  1857,  sexual 
intercourse  between  them  was  begun,  and  was  repeated  as  opportunity  offered  during  her  stayat 
Mrs.  Gemble's  house.   No  dates  were  specified,  and  no  proof  was  offered  of  this  auction. 

The  pursuer  stated,  that  being  a  Roman  Catholic,  she  entert^ned  conscientious  scruplesabmt 
the  propriety  of  a  marriage  not  celeln'ated  by  a  priest,  and  refused  to  cohabit  with  the  defender 
without  haviiw  gone  throi^h  a  ceremony  so  celebrated  ;  and  that  the  defender's  solicitations 
that  they  sho^  cohabit  as  man  and  wife,  became  so  pressing,  that  she  left  Edinburgh  aboat  ten 
days  after  the  acknowledgment  and  declaration  above  mentioned.  She  went  first  to  Hull,  and 
afterwards  to  Abergavenny  Castle,  Monmouthshire,  the  residence  of  her  sister,  Mrs.  Bellamy, 
where  she  remained  tiU  about  the  end  of  July  1857. 

The  defender  was  at  this  time  in  Dublin,  and  it  was  arranged  between  him  and  the  pursuer, 
that  she  should  come  to  Ireland  for  the  purpose  of  having  a  private  marriage  ceremony  perfonned 
by  a  Roman  Catholic  priest.  The  defender  averred,  that  she  came  "on  her  own  sugg^tion," 
and  that  *'  be  found  her  at  Waterford."  The  pursuer  averred,  that  she  came  on  his  invitation ; 
and  it  was  proved,  that  the  defender  purchased  a  wedding  ring  at  Dublin  some  days  before  their 
meeting,  which  took  place  at  Waterford,  about  the  beginning  of  August.  They  travelled  together 
for  about  a  fortnight,  during  which  time  they  occupied  the  same  rooms  at  the  hotels  where  thty 
put  up.  The  defender  avnred,  that  illicit  intercourse  was  kept  up  between  them  during  the 
whole  of  this  journey,  and  that  his  consent  to  appear  with  the  pursuer  before  a  priest  was  onlj 
to  appease  her  scruples.  The  pursuer  denied  the  ^t  of  intercourse  previcnis  to  the  marTiage 
ceremony,  and  explained  the  delay  in  its  celebration  by  the  difficulty  experienced  in  ohtainins 
the  services  of  a  priest  to  perform  It  without  previous  proclamation  of  banns.  She  ultimatdy 
obtained  a  dispensation  of  the  prodatnation  of  banns  from  the  right  Rev.  Dr.  Leahy,  Roman 
Catholic  Bishop  of  Dromore,  and  the  marriage  ceremony  was  celebrated  on  15th  August  i8j7i 
within  the  chapel  of  Killownen,  near  Rostrevor,  by  the  Rev.  Bernard  Mooney,  parish  priest 

Mr.  Mooney  deponed,  that  the  pursuer  bad  previously  led  him  to  understand,  that  an  irregular 
marriage  had  taken  place  between  them  in  Scotland  ;  that  the  defender,  on  entering  the  chapel, 
said — "  Mr.  Mooney,  there  is  no  necessity  for  this  ;  it  has  all  been  previously  setUed  or  arranged, 
but  I  will  do  it  to  satisfy  the  lady's  conscience,"  or  words  to  that  effect ;  that  he  understood 
these  words  to  refer  to  a  previous  marriage  in  Scotland,  and  that,  in  performing  the  ceremony, 
he  was  only  receiving  from  the  parties  a  renewal  of  the  previous  matrimonial  consent ;  that  he 
administered  a  short  exhortation  to  them,  after  which  they  knelt  before  the  altar,  and  repealed 
after  him,  their  hands  being  united,  such  portions  of  the  Romish  marriage  ritual  as  are  required 
in  the  case  of  a  renewal  of  consent,  including  these  word^  "I  *  take  you  *  to  be  my  u«ful 
wedded  wife,  to  have  and  to  hold  from  this  day  forward,  for  better,  for  worse,  for  richer,  for 
poorer,  in  sickness  and  in  health,  till  death  us  do  part,  if  Holy  Church  will  permit  and  thereto  I 
plight  thee  my  troth."  The  defender  averred,  that  this  ceremony  was  only  gone  through  for  dw 
purpose  of  satisfying  the  conscience  of  the  pursuer,  and  on  the  understanding  that  he  was  to 
continue  free ;  that  there  was  no  marriage  service  or  marriage  ;  and  that  from  first  to  last  the 
connexion  between  them  was  illicit.  The  Very  Rev.  Dean  Ramsay,  in  bis  evidence,  deponed, 
that  the  defender,  on  being  questioned  by  him  as  to  the  Irish  mamage,  said  it  was  all  a  false- 
hood ;  that  "  he  and  Miss  Longworth  went  into  a  schoolroom  ;  that  the  priest  held  up  his  hands, 
and  said,  '  God  bless  you,  my  children  ;'  and  that  that  was  all  that  had  taken  place.** 

After  the  marriage  ceremony,  the  pursuer  and  defender  travelled  together  in  Ireland  for  sorne 
time  as  husband  and  wife.  Tlie  pursuer  then  came  to  Edinburgh,  and  took  lodgings,  along  with 
her  friend,  Miss  Macfarlane,  in  the  house  of  Mrs.  Stalker,  Albany  Street,  where  she  was  soon  after 
joined  by  the  defender.  They  cohabited  together  there,  and  were  understood  to  be  husband  and 
wife  by  the  people  in  the  house,  and  by  Mr.  and  Mrs.  Thelwall  of  Hull,  who  visited  them  there. 
About  the  end  of  September,  they  went  on  horseback  on  a  tour  as  far  as  Callander,  passing  as 
married  persons  at  the  various  hotels  where  they  put  up.  At  Doune  Castle  the  defendo*  wrote 
their  names  in  the  visitors*  book  as  Mr.  and  Mrs.  Yelverton."  Cn  their  return  to  Edinburgh, 
they  again  put  up  at  Mrs.  Stalker's  house,  and  resided  there  till  the  beginning  of  Decembn*, 
cohabiting  together  at  bed  and  board,  and  reputed  by  the  landlady  and  servants  as  husband  and 
wife.  In  the  month  of  October,  they  visited  Craigmillar  Castle,  where  the  defender  spoke  of  the 
pursuer  as  his  wife  to  the  person  in  charge  of  the  castle.  The  attendant  at  Seafield  Baths,  Leith, 
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nihiljr  deponed,  that  aa  the  occasion  of  a  visit,  in  the  autumn  of  1857,  to  the  baths  by  the 
pDsner,  and  defender,  he  inquired,  "  Is  my  Tifer^tdy?" 

Abntt  the  be^nning  of  I>ecember  1857,  the  pursuer  sailed  from  Letth  to  Hull,  on  boatd  the 
iteuiKr  "BrilUanL"  She  was  accompanied  on  board  by  the  defender,  who  spoke  of  her  as  bis 
We  ta  the  stewardess,  in  inquiring  for  a  berth.  At  Hull  the  pursuer  went  to  reside  with  Mr. 
iod  Mrs.  Th  el  wall,  where  she  was  joined  by  the  defender  on  31st  December.  He  returned  to 
Leith  after  a  week  or  two,  soon  after  again  came  to  Hull,  and  resided  in  Mr.  TbelwaO's  house. 
Mr.  Thdwall  deponed  that,  during  the  time  of  their  residence  together  there,  the  pursuer  and 
defender  cohabited  together  as  man  and  wife,  and  were  so  believed  and  reputed  to  be  by  him 
aod  Mrs.  ThelwaU  ;  but  that  the  relation  between  them  was  kept  secret  from  others  to  prevent 
the  ^  of.  the  marriage  from  coming  to  the  knowledge  of  the  defender's  relatives.  Before  the 
defender  came  to  Hull,  the  pursuer  wrote  to  him,  intimating  that  she  believed  herself  to  be 
pregnant ;  and  that,  in  the  evoit  of  her  having  a  child,  she  could  no  longer  keep  their  marriage 
sectcL  In  his  TCfAy,  35th  December  1857,  the  defender  said,  "If  you  do  feel  any  love  for  me, 
jnM  must  change  that  resolution.   Jf  I  depart  this  life,  you  may  speak,  or  if  you  do,  you  may 

leaTc  a  l^;acy  of  the  facts  ;  but  whilst  we  both  live,  you  must  trust  me,  and  I  must  trust  you  

vnr  doty  lies  this  way,  not  that"  In  January  1858,  the  defender  accompanied  the  pursuer  to 
FnoK^  where  they  travelled  together  tiU  April,  and  passed  for  married  persons.  In  the  pass- 
poft  obtained  for  her  by  him  before  starting,  the  nanke  directed  by  him  to  be  inserted  was 
"Mrs.  Theresa  Yelverton."  In  April  1858,  the  defender  returned  to  his  military  duties,  leaving 
the  pursuer  ill  at  Bordeaux.  The  result  of  her  illness,  as  averred  by  her,  was  a  miscarriage, 
after  recovering  from  which  she  was  removed  by  her  sister,  Madame  Lefebvre,  to  Boulogne. 
At  Bordeaux  the  pursuer  received  three  letters  from  the  defender,  addressed  to  her  as  "  Madame 
Vdrerton." 

With  reference  to  the  comparative  position  of  the  parties  in  respect  of  fortune,  the  pursuer 
arerred,  that  the  whole  costs  of  the  journey  to  and  in  Ireland,  of  the  Highland  tour,  the  house- 
keeping  in  Edinburgh,  the  visit  to  England  and  the  Continent,  and  the  residence  there,  were 
borne  her. 

The  pursuer  returned  to  Edinburgh  about  the  end  of  June  1858,  and  at  her  first  interview  with 
(be  defender,  he  urged  her  to  save  him  from  an  exposure  of  the  connexion  between  them  by 
ougrating  to  Australia,  or  New  Zealand.  The  pursier  spumed  the  proposal,  and  on  its  being 
RMwed  hy  the  defenders  brother,  at  his  request,  declined  to  enter  into  any  arrangement,  with- 
ott  fiicther  information  as  to  the  defender  s  intentions  and  positim,  which,  however,  was  not 
tma,  save  to  the  effect  that  their  connexion  was  now  irrevocably  ended. 

On  Saturday,  26th  June  1858,  the  defender  was  married,  after  proclamation  of  banns  in  St 
Cdhbert's  parish  church,  to  Mrs.  Emily  Ashworth  or  Forbes,  widow  of  the  late  Professor  Edward 
Forbes.  The  ceremony  was  performed  in  the  Episcopal  Chapel  at  Trinity,  near  Newhaven,  by 
iIk  Very  Rev.  E.  B.  Ramsay,  Dean  of  the  Scottish  Episcopal  Church,  Edinburgh.  A  few  days 
ilmafter  a  Roman  Catholic  clergyman  called  on  the  Dean,  and  exhibited  to  him  a  document 
purporting  to  be  a  regular  certificate  in  Latin,  from  the  parish  register  of  Kilroney,  of  a 
muriage  between  the  defender  and  the  pursuer.  The  defender,  on  being  informed  of  this  by 
the  D^,  made  the  statement  already  quoted.  The  pursuer  was  first  informed  of  the  marriage 
of  the  de^nder  to  Mrs.  Forbes,  on  the  Tuesday  following.  Shortly  after  she  lodged  information 
•iih  the  Procuratco-  Fiscal  of  Edioburgh,  charging  the  defender  with  bigamy,  on  which  charge 
k  «as  kxlged  in  the  Edinburgh  prison,  where  he  was  detained  till  the  close  of  the  investigation 
bjf  the  aath(»^ities,  which  terminated  in  the  abandonment  of  proceedings  against  him.  The 
pnnte  Scottish  nuuriage  was  not  mentioned  in  the  complaint,  which  was  founded  on  the  Irish 
cercnony. 

Oa  Tth  Aiq:ust  185^  the  pursuer  raised  an  action  of  dedarator  of  marriage  against  the 
Mender,  but  the  Scotti^  mani^  was  not  averred  in  her  condescendence,  owing,  as  eitplained 
by  her  in  the  jn^sent  process,  to  her  advisers  havio|:  considered  it  expedient  to  found  exclusively 
on  the  Irish  marriage,  as  more  easy  of  proof.  This  action  was  not  proceeded  in ;  and  on  8th 
Jane  1859^  the  defender  raised  the  present  action  of  freedom  and  putting  to  silence,  which  was 
foUowed  on  13th  January  i860,  by  the  action  of  declarator  of  marriage  at  the  instance  of  the 
pmner.  On  i8th  July  i860,  of  consent,  both  actions  were  conjoined,  and  the  record  wasclosed 
«n  tbeitvised  c<mdescendences  and  defences.  The  pursuer's  pleas  in  law  (of  which  the  first  and 
ifcird  only  were  insisted  in  in  the  Inner  House)  were — "  i.  The  defender  and  pursuer  were  law- 
^y  named  to  each  other  according  to  the  law  of  Scotland,  by  consent  depresentiy  to  become 
"shand  and  wife  ;  or  otherwise,  the  pursuer  was  married  to  the  defender,  by  the  declarations 
*Bd  acknowledgments  of  her  as  his  wife  above  condescended  on.  2.  In  the  circumstances  of 
the  case,  a  vaLd  marriage  had  been  constituted  between  the  parties,  as  proved  by  cohabitation 
»i  husband  and  wife,  and  habit  and  reputt.  3.  ^  all  events,  marriage  had  been  constituted 
hctweea  the  parties,  by  the  promises  of  the  defender  and  pursuer,  to  become  husband  and  wife, 
wOoved  by  carnal  connexion  between  them,  on  the  ^th  of  such  promises.   4.  In  the  event  (rf 
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the  pursuer  failing  to  establish  a  marriage  in  Scotland,  then  the  marriage  vhich  took  place  in 
Ireland,  on  15th  August  1857,  being  in  all  respects  a  valid  and  legal  marriage  according  to  tbe 
law  of  Ireland,  the  pursuer  was  entitled  to  decree  in  terms  of  the  conclusions  of  the  libel" 

The  defender  pleaded — "  The  averments  of  the  pursuer  being  false  in  fact,  and  her  picas 
being  untenable  in  law,  the  defender  oi^ht  to  be  assoilzied  from  tbe  conclusions  of  her  acdoo, 
with  expenses." 

The  Lord  Ordinary  having  on  igth  November  1859,  granted  commission  and  diligence  for 
the  recovery  of  all  letters  which  had  passed  between  the  parties  between  August  1852,  and  26th 
une  1S58,  it  was  agreed  by  the  agents,  that  they  should  produce  all  the  letters  put  into  their 
ands  by  their  respective  clients,  to  avoid  the  expense  of  executing  tbe  diligence,  reserving  the 
ri^tit  of  execution  at  any  future  time.  Of  122  letters  so  recovered  and  put  in  process,  66  wm 
written  by  the  defender,  and  56  by  the  pursuer.  Both  parties  averred  on  record,  that  many 
important  letters  had  been  kept  back  or  destroyed  on  the  other  side. 

An  extensive  woof  for  both  parties  was  taken  by  commission  in  the  three  Idngdoms. 
Numerous  appeals  were  taken,  during  the  course  of  the  proof,  against  the  comnussioner^ 
decisions  with  regard  to  the  competency  of  certain  evidence. . 

Ultimately  the  Court  of  Session  held,  that  the  facts  proved  a  valid  marriage  (i)  by  promise 
subseguente  copulA,  (2)  by  interchange  of  present  consent. 

The  appellant,  William  Charles  Yelverton,  appealed  against  the  interlocutor  of  the  First 
Division,  dated  19th  December  1862,  which  found  in  the  action  of  declarator  of  marriage  at  the 
instance  of  Maria  Theresa  Longworth,  that  she  had  instructed,  that  she  was  the  win  of  tbe 
appellant,  and  which,  in  the  action  of  declaratw  of  freedom  and  putting  to  silence  at  the  instance 
of  the  appellant,  assoilzied  the  respondent. 

The  appellant  in  his  printed  case,  set  forth  the  following  reason  for  reversing  the  inters 
locutor  : — Because  no  marriage  was  ever  contracted  between  the  appellant  and  respondent. 

The  respondent  in  her  printed  case^  set  forth  the  following  reasons  :— i.  Because  the  acts  and 
acknowledgments  and  conduct  of  the  appellant  and  respondent  prove,  that  they  had  entered  into 
the  contract  of  marriage  according  to  the  law  of  Scotland,  and  are  adequate  to  prove  an  inttr- 
changed  consent  to  marry,  and  are  incapable  of  reasonable  explanation  on  any  wsax  hypothesis 
than  that  the  pardes  had  entered  into  the  relation  of  husband  and  wife.  2.  Because  the  cwidact 
of  parties  was  such,  during  their  residence  in  Scotland,  as  to  render  them  habit  and  repute 
married  persons ;  and  to  give  rise  to  a  belief,  that  they  were  so  married  in  the  minds  of  all 
persons  who  knew  of  the  existence  of  both,  and  of  their  relations  to  each  other,  while  it  did  not 
mduce  in  the  mind  of  any  one  a  belief  that  they  were  living  In  concubinage.  3.  Because  the 
parties  havmg  promised  to  marry  each  other,  and  copula  having  followed  that  promise,  /jtfJf* 
matrimonium  was  constituted  thereby.  4.  Because  the  celebration  of  marriage  in  the  Roman 
Catholic  chapel  at  Kilroney,  near  Rostrevor,  being  clearly  proved,  though  denied  by  the 
appellant,  and  being  primd  facit  in  law  a  valid  marriage,  the  onus  of  proving  its  nullity  is  laid 
upon  him,  and  he  has  failed  to  prove,  as  required  by  19  Geo.  11.  c  13,  §  i,  that  at  any  time 
within  a  year  before  the  isth  August  1857,  on  which  day  the  said  marriage  was  celebrated,  he 
had  been  and  had  professed  himself  to  be  a  Protestant ;  and  in  particular,  be  has  failed  to  prove, 
that  prior  to  that  date  he  had  been  christened  or  confirmed,  or  had  communicated,  or  had  per- 
formed any  of  those  acts  of  religion  that  are  performed  by  professing  Protestants  alone^  and  an 
not  performed  by  professors  of  other  religions,  or  of  no  religion.  5.  Because  the  appellant 
having  professed  hmiself  to  be  a  Catholic,  at  the  time  of  the  ceremony,  by  inducing  that  belier 
in  the  mind  of  the  officiating  priest,  he  is  pei^onally  barred  from  pleading  contrary  to  his  pro- 
fession on  that  occasion,  that  he  had  during  the  immediately  preceding  year  been  and  pnrfesseo 
to  be  a  Protestant. 

Rolt  Q.C.,  Anderson  Q.C.,  Sir  H.  Cairns  Q.C,  and  W.  Clark,  for  the  appellanL— It  is  nrt 
disputed,  that  marriage  may  be  constituted  by  mutual  serious  and  deliberate  consent  alone,  and 
that  such  consent  may  be  proved  by  writings  or  acknowledgments  subsequently  made.  There  is 
here,  however,  admittedly  no  direct  evidence  by  any  witness  of  the  mutual  consent  de  prestntt, 
for  Miss  Macfarlane  did  not  hear  it,  nor  did  Mrs.  Gemhle  at  the  time  alleged.  The  ody 
acknowledgment  relied  on  in  writing  is  the  letters,  in  which  these  words  occurred,  "  I  had  pro- 
mised to  do  more  than  I  could  have  performed  when  the  time  came."  *'  I  have  already  aone 
more  than  I  promised,  at  great  risk."  These  were,  if  anything,  evidence  of  a  promise,  not  of  » 
consent  de  preseniij  but  the  promise  was  vague  and  ambiguous,  and  need  not  be  construed  as 
referring  to  marriage.  Her  letter,  which  says,  "  I  who  have  lain  at  your  heart,  and  in  sight  of 
Heaven  been  called  yours,"  does  not  prove  any  consent,  but  merely  some  immoral  connexion. 
A  subsequent  letta*  of  hers  which  said  he  knew  he  was  and  always  had  been  free,  was  inconsist- 
ent with  the  notion  of  |any  binding  promise  at  that  time  made  and  a  fortiori  of  any  contract  di 
presenti.  The  respondrat  ^ege^  two  incwisisteat  modes  of  constituting  the  marriage  for  if 
there  was  a  contract  de  presenti,  that  could  not  be  a  promise  de  Jitturo  ansing  out  of  the  same 
facts.  ,  , 

As  to  proof  of  marriage  by  proving  a  ivomise  de /Hturv,  and  copula  on  fbt  ^th  of  it,  it  u 
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abntadf  necessary,  that  tfae  promise  be  proved  by  some  writing  of  the  party  charged.  The 
wwng  must  also  prov^  that  the  promise  was  made  in  Scotland.  If  the  promise  be  made  out  of 
ScodAod,  and  the  copula  take  place  in  Scotland,  or  vice  versd,  that  will  not  do.  Applying  that 
doctriK  to  this  case,  if  nothing  be  proved  by  writing  but  a  promise  at  Galata  or  in  the  Crimea, 
ud  a  oi/iiAt  afterwards  in  Scotland,  that  will  not  be  sufficient.  In  interpreting,  therefore,  the 
vntings  thai  passed  between  the  parties,  it  is  to  be  remembered,  that  both  parties  were  foreigners, 
aad  bad  lived  only  three  months  tn  Scotland,  and  therefore,  even  if  a  writing  allude  to  a  previous 
praniic  vithout  fixing  any  date,  there  is  no  reason  for  assuming,  but  rather  the  rererse,  that  the 
promise  had  been  made  within  Scotland.  It  is  far  more  reasonable  to  infer,  that  the  promise 
had  been  made  out  of  Scotland. 

[Lord  Chancellor. — Suppose  an  Englishman  in  Vienna  meets  with  a  Scotswoman  there,  and 
k  there  promises  in  writing  to  marry  her  as  soon  as  they  get  to  Scotland,  and  on  arriving  in 
Scadaod  a  copuia  take  pl»»  on  the  faith  of  that  promise,  would  that  be  a  Scotch  marriage?] 

N(v  because  the  promise  was  not  made  in  Scotland. 
[Lord  Brougham^ — Do  I  understand  you  to  say,  that  not  only  must  the  promise  de  fitturo  be 
made  in  Sq^Ud^  but  the  writing  which  is  the  evidence  <tf  it  must  also  be  made  in  Scotland  T\ 

Thai  is  not  dear,  llie  writing  itself  need  not  perhaps  be  made  in  Scotland,  but  the  promise 
mast  be  so. 

[LoKD  Chancellor. — Suppose  a  man  in  England  write  to  a  woman  in  England,  saying,  "  I 
noi  1  {vomised  in  Edinburgh  to  marry  you,  and  that  we  had  afterwards  connexion  in  Glasgow, 
but  I  Ibund  out  you  were  not  a  modest  woman,  and  I  will  not  carry  out  the  marriage,"  would  that 
prove  a  Scotch  marriage  ?] 

It  is  difficult  to  say.  That  is  not  this  case.  Another  remark  as  to  the  promise  de  futuro  is, 
thai  promise  cum  copulA  does  not  ipso  facto  amount  to  marriage,  but  is  merely  a  ground  of  action 
of  dedaratOT ;  and  hence,  if  one  of  the  parties  die  before  the  declarator  of  marriage,  it  will  have 
no  rfecL  And  even  if  one  of  the  parties  before  declarator  marries  another  person,  it  is  a  moot 
poiM,  whether  that  does  not  annul  the  effect  of  the  promise  cum  copuld—\  Eraser,  Dom.  Rel. 
i8i.  Stair  (i,  4,  6)  says  the  reason  why  promise  cum  capu/d  Amoants  to  marriage  is,  that  present 
tonacDt  is  supposed  to  precede  the  copuia,  and  hence,  if  it  can  be  shewn,  that  the  copula  did  not 
folkw  00  the  raith  of  the  promise,  that  will  take  away  the  legal  effect.  However,  acknowledg- 
nnts  made  lot  a  collateral  purpose  are  not  sufficient  to  prove  marriage—  Campbell  v.  Sassen,  2 
W.S.  309;  Kelh  V.  Taylor^  3  Paton,  57;  Jolfy  v.  Macgreger,  3  W.  S.  85;  Cunittg^mev. 
CwBMgkame,  Hume,  376;  2  Dow,  482.  And  cohabitation  abroad  goes  for  nothing — Macculloch 
%Mmulloch,  2  Paton,  35.  It  was  said  in  Honeymarfs  ease,  5  W.  S.  92 ;  2  Dow  &  Q.  265,  that 
if  the  promise  was  ambiguous,  the  surrounding  circumstances  would  be  looked  at,  so  as  to  give 
pndsioD  to  the  promise.  But  even  if  that  be  so,  the  surrounding  circumstances  here  do  not 
shew  honourable  courtship,  but  an  immoral  rdation.  When  an  immoral  connexion  has  existed, 
^h^mU  wiU  not  suffice  to  constitute  marriage,  without  a  decided  change  in  the  relations  of  the 
Wot^Lapsley  v.  Grierson,  1  H.  L.  C.  498.  And  LORD  CAMPBELL  in  R,  y.  MilUs  (10  CL  & 
F.  781)  s^d  the  copula  must  be  with  a  view  to  marriage. 

pjOiiD  Brougham. — I  see  Lord  Campbell  is  reported  to  have  said  so — that  the  copula  must 
be  with  the  intention  of  constituting  marriage.    I  do  not  believe  he  ever  said  any  such  thing.] 

Then  ii  was  said,  that  the  contract  de  presenti  was  acknowledged  subsequently  on  various 
occasiais,  such  as  when  the  parties  went  to  hotels,  on  board  steamers,  to  visit  sights,  and,  in  one 

to  a  travelling  acquaintance  he  met  at  Boulogne.  These,  however,  were  too  frivolous  to  be 

upon,  for  they  were  obviously  made  for  the  collateral  purpose  of  getting  access  to  places 
ud  to  society  while  travelling  togethn*.  As  to  the  acknowledgment  before  Fanier  Mooney,  that 
*^  not  reliable,  owing  to  the  [nrevarication  and  admitted  &uehood  of  tiiat  priesf  s  represent- 
VKns  is  other  matters ;  and  what  was  said  by  the  respondent  to  the  priest  behind  the  appellant's 

onoot  be  used  against  him  as  an  admission.  Nor  are  the  alle^tions  of  the  respondent  to 
« relied  opoo,  for  she  deliberately  alleged  and  insisted  npon  assertmg,  that  no  connexion  took 
place  between  the  parties  in  Ireland  until  the  Irish  ceremony,  whereas  all  the  Judges  below 
d'^beiieved  this  assertion,  and  held,  that  the  evidence  proved  the  contrary, 
^^wther  matter  was,  that  the  c^ula  here  was  disconnected  with  the  promise.  Between  the 
^^f^  promise  and  the  copula  a  ceremony  of  marriage  took  place  in  Ireland^  and  therefore  the 
was  referable  to  such  ceremony,  and  not  to  any  antecedent  promise  m  Scotland.  The 

ceremony  was  a  medium  impedimentum. 
As  to  ibe  Irish  marriage,  which  is  also  an  issue  in  this  case,  the  question  turned  on  the  con- 
**"tiion  of  the  Statute  19  Geo.  n.  c.  13,  §  i.   The  marriage  would  be  null,  if  one  of  the  parties 
'^aProtcstant   If  he  was  de  facto  a  Protestant,  it  was  immaterial  what  he  professed  to  be; 

he  was  not  bound  to  shew  he  had  been  a  Protestant  for  a  year  previous.  The  words  "pro- 
"'si'^tobea  Protestant"  had  no  application  to  one  who  was  by  birth  and  education  a  Protest- 
W-^wTpasv.  .Ari>w<z«,  Batty* s  Rep.,7i2;  O'Connorv.  J/'C(i««,  Milward's  EccLRep.  204: 
Y^Jt^s  Infants,  11  Ir.  C.  L.  Rep.  298;  A  v.  OrgUl,  9  C.  &  P.  80;  Thelwally.  Yelverton,  14 
"t-LR^  188. 
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The  Attorney  General  (Palmer),  Lord  Advocatt  (MoDCteiff)>  The  Q^eeri s  Advtfcaie  (PhilUiDOR 
Whiteside  Q.C.»  J.  Campbell  Smith,  Z>.  Bruce,  and  Hennessey,  for  the  respondent — Thepnt; 
tice  in  pleading  a  marriage  did  not  require  the  evidence  to  be  set  out ;  and  even  if  a  pann 
mode  of  constituting  the  marriage  be  alleged,  that  is  not  bindii^  and  does  not  restrict  the  m. 
No  particularity  of  circumstance  is  required,  for  otherwise  itwowd  bediflficnltta  letintheni^: 
forms  of  acknowledgment  which  are  held  good  evidence. 

[Lord  Chancellor. — Would  you  say,  for  example,  that  an  allegatioit  of  apromiae  of  imD% 
at  Edinburgh  woitld  let  in  evidence  of  a  promise  at  Glas^w  F] 

It  WCHlld.  1. 

[Lord  Brougham.— Would  you  say,  that  a  letter  like  this— I  pnHiiise  to  mairy  yon  lAaJi 
fgA  to  Scotland,"  would  be  e^enoe  of  a  promise  ?]  i 
Yes,  and  a  similar  case  has  occurred ;  Brash  (i  i  Sc.  Jar.  92)1  In  Hoggan  r.  Crmpe,  HI 
Rob.  965,  marriage  was  alleged  to  have  been  contracted  either  hy  verba de^eseniiot  byim 
cum  a)Puld,  one  or  other,  not  stating  which,  and  yet  the  Court  h^d  a  mamage  was  to  be  infa 
from  the  conduct  of  the  parties.  That  is  the  common  case,  for  seldom  is  it  possible  to  prove 
express  words  of  mutual  consraL '  In a  mutual  exchange  of  consent  wasalk 
but  not  proved,  yet  the  marriage  was  proved  in  another  way  by  an  implied  promise  containi 
the  letters  sent  to  the  lady,  followed  by  copula. 

[Lord  Chancellor. — In  short,  the  nile  is,  that  if  there  is  a  plea  of  contract,  and  certain  th 
are  pleaded  as  evidence  of  it,  you  are  not  precluded  from  proving  other  things  not  pleaded.^ 

In  this  case,  therefore,  there  was  a  sufficient  allegaticm  of  the  constitution  or  a  maini| 
though  it  was  laid  in  two  ways.  Another  circumstance,  which  was  quite  unimportant,  was  l| 
that  one  of  the  parties  should  seem  not  to  be  aware  of  the  legal  effect  of  what  had  taken  pU 
This  was  not  to  be  wondered  at,  seeing  that  the  parties  were  foreigners.  And  the  same  dii 
was  totally  disregarded,  and  not  allowed  to  detract  from  the  cogency  of  the  other  evidene 
the  cases  of  Honeyman  and  Dalrymple  and  Sim,  Another  circumstance  was  inunatoial, 
that  a  r^ular  marriage  ccrem<Hiy  was  performed  after  the  irregular  contract ;  indeed,  this  ii 
ancommmi  case.  Moreover,  the  same  evidence  uliich  proved  a  marriaee  d*  presenHt  was  x 
able  as  evidence  of  the  promise  preceding  copula — Hoggan  v.  Craigie;  Raid  v.  Lairu^,  i  SL 
451.  As  to  the  coimexion  between  the  promise  and  copula,  it  waslield  in  Sim  t.  MtleSt  8Si 
that  though  there  was  at  first  illicit  connexion,  and  then  a  promise  of  marriage,  and  thei 
copula  till  eight  months  later,  nevertheless  the  promise  and  a^ula  were  si^dently  coonee 
In  the  cases  of  Cunmngham  and  Lapsley,  referred  to  by  the  other  side^  dwre  was  nothing  n 
upon  but  habit  and  repute,  and  therefore  the  illicit  connexion,  which  was  the  origin  of  aU,i 
have  been  important.  Assuming  there  was  evidence  here  of  a  promise  of  marri^e,  there* 
nothing  in  the  circumstances  to  disconnect  the  copula  which  followed  in  Scotland.  The  a 
fact  of  intermediate  intercourse  in  Ireland  could  not  of  itself  disomnect  the  two  ingrediem 
the  marriage.  If  two  parties  promised  marriage  in  Scotland,  then  went  into  England  and  a 
bited,  and  then  returned  and  continued  the  c<mabitation,  the  latter  would  not  the  less  foUoi 
the  Scotch  promise.  The  whole  were  one  connected  series  of  acts,  all  naturally  flowing  from 
Scotch  promise.  Supposingthe  invalid  ceremony  had  taken  place  in  Scotland  instead  of  Irell 
could  it  be  said  the  promise  and  copula  were  disconnetded  ?  The  Iri^  ceremony  was  ratk 
confirmation  than  otherwise  ci&  the  Scotch  [vomise,  and  therefore  could  not  take  away  ten 
legitimate  connexiiHi  between  the  promise  and  a^ula, 

[Lord  Broughau. — Suppose  a  woman,  after  receivingtbe  promise, cootracted  a  marriigei 
another  man,  and  then  had  connexion  with  die  one  who  gave  the  prcsnise  ?]  1 

In  that  case  the  regular  roarria^  to  another  man  would  clearly  oe  a  bar,  J 
[Lord  Broughau.— Suppose  the  second  man  died,  and  dienthe  ^pula  took  ^ace  with  the! 
man.]  J 

Tbat  would  not  be  an  instance  an  impedimentum  dirimens.  The  principle  on  whicfaj 
theory  of  marriage  by  promise  su&se^uetilt  eopuld  rests,  is,  that  at  die  eapmla  there  had  bcM 
prior  exchange  of  consent.  Stair  says,  tlutt  Ae  c^itla  presumes,  (batfuU  ooiijngal  conseM 
presenti  has  been  exchanged.  J 
[Lord  Chancellor.— Is  the  theory  not  this,  that  theo^^wfo  isfiilfiliiieBtof  the  promts^ so ■ 
the  promise  is  no  longer  executory  ?]  j 
[Lord  Chelmsford. — At  what  period  of  time  is  this  consent  presumed  ?]  j 

Lord  Stair  avoids  saying  at  what  precise  moment  of  time  the  consent  is  presumed,  bat  tfll 
the  copula  as  evidence  of  continuing  consent.  None  of  the  cases  decides  to  what  momeBti 
consent  relates  back.  The  old  practice  <Mf  the  Church  was  to  ordain  the  parties,  who  hsdfl 
mised  each  other  marriagi^  to  celebrate  the  marriage  in  facie  ecclesia,  but  latterly  tlie  pradl 
was  discontinued,  because  it  had  the  appearance  (rf*  compelling  the  parties  to  marry  against  tBj 
vilL  It  was  said  a  promise  of  marriage  suhsequente  ot^dA  did  not  P«r  u  constitute  man^ 
but  merely  was  a  ground  for  the  Court  declaring  a  mamage.  Mr.  Fraser  stated  so^  but  his  bfll 
was  no  authority,  f<H:  the  author  was  alive. 
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(loiD  CHEuisroKD. — Jt  is  a  very  singular  thing,  is  it  not,  to  say,  tliat  an  author's  voric 
«  ^  law  15  DO  authority  while  be  is  alive,  but  that  the  moment  he  dies,  it  becomes  an 
adnitvf] 

AoU)  Chancellor. — It  is  often  so  said,  bat  vithout  reason.  The  proper  way  to  look  at  it  is 
Vr-fS  are  always  entitled  to  read  part  of  a  work,  whether  the  author  is  dead  or  alive,  as  part 
if  fovaiKimenL  It  may  always  be  useful  and  available  as  evidence  of  what  19  coisidered  by 
Scinfasioi  to  be  law ;  but,  of  course,  it  is  no  authority.] 
at  Faier  doubts  the  law  as  laid  down  by  Stair,  because  there  were  no  decisions  which  saj^ 
4  Sim.  But  it  appeared  in  Dalryn^Us  castf  that  Stur*  s  doctrine  was  then  held  to  be  sound 
Tbe  common  law  adopts  the  doctrine,  that  a  promise  of  marriage  subs^enU  c^uldf  is 
an  indissoluble  pre-contract  of  marriage  as  not  only  was  ground  for  enforcu^  performance 
tbc  poblic  ceremony,  but  barred  either  party  from  contracting  any  subsequent  marriage  with 
■  periWL  The  doctrine,  that  promise  dt future,  subseguenU  copuld  was  not  ipsum  matri- 
bat  merely  a  ground  of  action,  was  modern,  and  perhaps  took  its  rise  from  Lord 
"^s  remaiks  in  LawrU  v.  Mercer^  2  D.  953. 
KiNGSDOWM. — It  was  also  said  by  the  other  side,  that  if  after  a  promise  and  subsequent 
one  of  the  parties  dies  before  anactiraofdedantor  is  brought  oerewiUbenomainage: 
iatioi] 

IWr  is  no  anthority  whatever  for  that,  thou^  the  consequence  of  such  a  state  ai  things  has 
auk  matter  of  a  standing  doubL 

ED  Bkoughah. — Do  you  say,  that  the  evidence  of  the  promise  dt  Jithuv  most  be  in  writii^, 
lk[nniise  itself  must  be  in  writing?] 
Jt  aid  settled,  that  it  is  not  the  promise  itself  that  requires  to  be  in  writmg,  but  all  that  is 
ts,  that  there  be  some  writing  of  the  parties,  which  acknowledges  or  admits  the  promise, 
it  migfat  even  be  dixibted,  whethn  the  general  conduct  of  parties  might  not  be  equivalent 
iaidoue  of  a  promise ;  and  the  case  of  Smith  v.  Grierstm,  M.  12,391,  countenances  that  view, 
•tcesaty  of  written  evidence  of  the  promise  did  not  arise  out  of  anything  peculiar  to  the 
tofmnriag^  but  was  a  rule  appUeable  to  other  obligaticms. 

CunceujOR. — Supposing  a  i^omise  is  made  out  of  Scotland,  but  while  tbe  parties  are 
Tt  to  Scotland,  would  tiiat  satisfy  the  rule  of  Scotch  law  ?] 
■igtit  be  well  contended,  that  if  two  parties  come  into  Scotland  under  a  mutual  promise  of 
previoasly  made,  and  that  promise  rests  upon  them  imfulfilled,  and  then  intercourse 
|hce  m  Scotland  on  the  foith  of  it,  that  would  be  as  effectually  a  mairiage  as  if  the  promise 
Mn  originally  made  in  Scotland. 

s  Brougham. — And  if  the  wridng  was  made  out  of  Scotland,  that  might  be  evidence  of  a 
'  E  oiaile  in  Scotland  ?] 

if  the  writing,  wherever  made,  refers  to  a  promise  which  had  been  made  in  Scotland,  that 
Ite  is  necessary.    Such  was  the  case  of  HontymoH,  two  of  ihe  letters  chiefly  relied  upon 
'  been  written  in  England.    In  diat  case  it  was  laid  down,  that  no  positive  proof  of  the 
between  the  promise  and  the  copula  was  necessary,  but  that  it  lay  on  the  <^p»nent  to 
me  disconnedon  in  coQS«itience  at  a  medium  iti^edimmtum.    In  H^vam  v.  Cratgie, 
BnccaAH  said,  that  even  if  a  promise  of  marriage  had  been  renmmixd  before  copula^ 
woold  revive  the  promise. 
WPCHiMctLLOR.    That  was  a  dicium:  have  you  any  direct  authority  for  it  ?] 
■hue  ii  DO  direct  authority ;  but  it  follows  ttom  the  nature  of  the  case. 
As  to  ^  Irish  marriage,  under  the  Statute  19  Geo.  ii.,  there  must  be  positive  evidence  of  a 
lyp  ^Kiag  a  Protestant :  it  was  not  enough  to  rely  rai  the  negative  evidence  of  bis  being  bom 
■«  hot  a  Protestant  and  not  being  a  Roman  Catholic.   The  best  evidence  as  to  wliat  he  was, 
~^>^nt    himself  to  Father  Mooney,  when  he  said  he  was  not  much  of  anything, 
nemdace  on  which  the  respondmt  relies  as  to  the  consent  de  presenti  is  the  letters  and 
its  subsequent  to  the  first  residence  of  the  parties  in  Edinburgh.   As  to  the  pro- 
tke  lune  letters  sufficiently  proved  it,  and  the  copula  was  so  ctmnected  with  the  promise 
*wisfr tbe  rrauirements  of"^ the  law. 

in  iqily.— There  is  no  satisfactory  and  definite  evidence  in  the  lettei-s  of  a  contract  de 
A  m  Edinborgfa,  and  tbe  subsequent  acknowledgments  were  all  capable  of  explanation,  as 
^oAt  for  a  collateral  purpose.  As  to  the  promise,  it  was  abscdutely  necessary,  that  both 
^II^Ke  and  die  copula  shwld  have  taken  place  in  Scotland.  The  okus  oi  pnx^  lay  on  the 
^Mnt,  for  in  all  secrrt  marriages  it  is  incumbent  on  «ie  of  tbe  parties  to  preserve  evidence 
2*^Uicd  Eldoa  in  CuHimgHamo  v.  CunAtgAamet  a  Dow,  504.  The  theory  of  the  law  of 
^Nnd  was,  that  the  consent  was  exchanged  at  the  time  of  the  ccpula~per  Lora  Moncrieff  in 
ifaw.  If  it  did  not  relate  to  that  punctum  temporis,  there  was  no  other  resting 
Ii  at  tbe  time  of  the  copula  it  can  be  shewn,  that  there  was  no  intention  to  consummate 
"'"^bot  meiely  to  commit  an  act  of  fornication,  then  the  ^pula  was  valueless  as  evidence 
■■«»|6-ArLoni  Campbell,  A  v.  3filks,  10  a  &  F.  781. 
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[Lord  Broughau. — I  do  not  believe  Jjcad  Campbell  ever  said  what  he  is  reported  to  hare  said 
there,  that  the  copula  must  be  mth  the  intention  of  consimunatbg  marriag&J 

It  was  sound  law,  whether  Lord  Campbell  laid  it  down  or  not.  Again,  it  seemed  to  be  assomed 
by  the  respondent,  that  facts  and  circumstances  can  be  resorted  to,  in  older  to  prove  the  promise. 
That  is  not  so ;  the  utmost  use  that  can  he  made  of  ^cts  and  circumstances  is  not  to  supfdy  Ac 
want  of  writing,  but  to  put  one  in  a  situation  to  construe  the  writing. 

[Lord  Chancellor. — According  to  your  theory,  that  the  matrimonial  <»m5ent  is  presumed  to 
be  exchanged  at  the  time  of  the  copula,  it  would  not  matter  where  the  promise  was  made  ?J 

It  would  not  in  point  of  morality;  but  in  point  of  law  every  ingredient  of  the  contract  must 
exist  in  Scotland.  As  the  copula  was  not  with  the  view  of  mairiage,  no  matrimonial  consent  can 
be  extracted  from  it 

Cur.  adv.  vuli. 

Lord  Chancellor  Westbury. — My  Lords,  in  offering  my  opinion  on  this  very  painful  case^ 
it  is  my  desire  to  make  no  observation  that  is  not  necessary  for  decision  of  the  legal  riglits 
of  the  (>arties. 

The  respondent  sou^t  to  establish  the  fact  of  a  marriage  between  herself  and  the  appellant, 
first,  on  the  ground  of  a  present  engagement  to  become  husband  and  wife  mutually  exchanged 
between  the  parties  when  in  Scotland;  secondly,  in  the  altomative,  if  the  evidence  be  not 
sufficient  to  prove  an  immediate  present  contract,  the  respcmdent  pleads,  that  there  was  a 
marriage  by  a  promise  to  marry  ^ven  in  Scotland,  followed  by  cohabitation  on  the  faith  of  that 
promise. 

The  respondent  also  afHrras  on  the  recca-d,  that  a  religious  ceremony  took  place  between  the 
parties  in  Ireland,  which  amounted  to  a  marriage  if  there  was  none  before,  but  she  was  content 
in  the  Court  below  to  have  it  assumed,  that  this  ceremony  did  not  per  se  constitute  a  valid 
marriage,  and  having  so  submitted,  it  is  not  competent  to  her  to  maintain  a  different  view  of  the 
case  before  this  House  as  a  Court  of  Appeal. 

I  shall  therefore  give  no  opinion  on  the  question,  whether  what  passed  between  the  parties  in 
Ireland  was  sufficient  of  itself  to  constitute  a  marriage,  it  being  plain,  that  the  point  was  with- 
drawn by  the  respondent  from  the  consideration  of  the  Courts  below.  In  this  all  the  judges 
agree.  I  shall  regard  the  acts  of  the  parties  in  Ireland  merely  as  part  of  the  res  gesia,  which 
may  or  may  not  tend  to  prove  or  disprove  the  case  of  a  Scotch  contract  of  marriage.  The  case 
of  the  respondent,  therefore,  is  reduced  to  the  two  propositions  already  stated ;  the  first  of  which 
is,  that  there  was  an  immediate  present  contract  of  marriage  by  tike  interchange  of  mutual 
consent  made  at  Edinburgh  during  the  month  of  April  1857. 

As  to  the  nature  of  the  consent  which  is  to  constitute  marria|;e,  I  accept  the  observaticm  of  the 
Lord  President,  that  it  must  be  deliberate  and  serious,  and  given  mutually,  with  the  view  and 
for  the  purpose  of  creating  thenceforth  the  relation  of  husband  and  wife.  It  is  not  necessary, 
that  a  contract  so  made  should  be  followed  by  cohabitation. 

With  respect  to  the  evidence,  that  shall  be  sufBcient  to  prove  a  marriage  so  constitated,  great 
latitude  is  allowed  by  the  law  of  Scotland.  It  was  said  in  this  House  by  Lord  Cottienra]^ 
then  Lord  Chancellor,  in  the  case  of  Hoggan  v.  Craigie:  "  It  is  not  necessary  to  prove  the 
contract  itself,  it  is  sufficient  if  the  facts  of  the  case  are  such  as  to  lead  to  satisfactory  evidence 
of  such  a  contract  having  taken  place..  Upon  this  principle  the  acknowledgment  of  the  parties, 
their  conduct  towards  each  other,  and  the  repute  consequent  upon  it,  may  be  sufficient  to  prove 
a  marriage."  And,  again,  the  rule  is  stated  more  fuUy  by  LORD  BROUGHAM  when  advising 
this  House  in  the  case  of  Honeyman,  a  case  which  in  many  respects  is  similar  to  the  present. 

When  a  marriage  is  alleged  to  be  constituted  by  deliberate  consent  mutually  exchanged,  it  is 
reasonable,  that  there  should  be  some  certainty  in  the  allegation  as  to  the  time  and  place  when 
the  contract  was  made,  and  in  this  case  such  certainty  is  found  in  the  pleadings  of  the  respond- 
ent. But  I  cannot  agree  with  the  Lord  President  in  what  seems  to  have  been  his  opinion,  that^ 
if  the  respondent' s  evidence  fails  to  substantiate  the  exchange  of  preset  consent  at  the  particular 
time  and  place  which  are  assigned,  but  is  sufficient  to  warrant  the  conclosion,  that  there  was  a 
deliberate  interchan^  of  consent  in  Scotland,  without  proving  the  time  and  [dace  that  are 
assigned,  the  Court  ts  not  warranted  in  declaring,  that  a  manria^  was  contracts  between  the 
parties.  In  my  judgment,  when  a  marriage  is  pleaded  as  having  been  contracted  by  psuties  in 
Scotland  by  means  of  the  interchange  of  deliberate  present  consent,  it  is  not  necessary  to  allege 
the  particular  place  in  Scotland,  or  the  exact  day,  where  and  when  such  consent  was  exchanged; 
and  further,  if  the  particular  time  and  place  are  alleged,  such  allegation  will  not  detract  from  the 
sufficiency  of  evidence,  that  proves  a  marriage  by  the  deliberate  interchange  of  present  consent 
made  in  Scotland,  although  it  does  not  extend  to  prove  the  particular  time  and  place  which  are 
pleaded.  Tbe  strict  rule  applied  by  the  Lord  President  in  this  respect  appears  to  me  to  weakai 
very  much  the  force  of  his  judgment  upon  this  part  of  the  case. 

The  respondent  has  pleaded,  that  there  was  a  solemn  interchange  of  consent  to  become 
husband  and  wife  on  Sunday,  12th  April  1857,  at  the  bouse  of  Mrs.  Gemble  in  Edinburgh.  The 
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fare)  ail^ited  ms,  the  respondent  states,  the  reading  aloud  by  the  appellant  from  a  printed  book 
of  the  marriage  service  used  by  the  Church  of  England. 

Tbe  XitA  I^ident  casts  discredit  on  this  statement,  because  it  is  neither  said  nor  proved  by 
Ac  leipondent,  that  there  was  any  writing  interchanged,  or  that  there  was  any  person  present  at 
Aisalkged  interchange  of  consent  The  Lord  President  insists  on  the  fact,  that  persons  even 
in  a  hamble  sphere  of  life,  when  contracting  marriage  in  such  a  manner,  rarely  omit  to  preserve 
eridaice  of  it  by  exchange  of  writings,  or  the  presence  of  confidential  witnesses ;  and  he  dwells 
on  the  omission  to  do  so  as  inconsistent  with  the  intelligence  and  foresight  of  the  respondenL 
It  isrme,  that  this  omission  has  very  much  weakened  the  respondent's  power  and  means  of 
proving  her  case,  but  the  omission  itself  is  entirely  fn  accordance  with  the  truth  and  consistency 
ot  ber  case.  Her  case  is,  and  it  is  proved  by  various  parts  of  the  correspondence,  that  the 
mamage  between  herself  and  the  appellant  was  to  be  kept  secret,  and  not  even  avowed  in  their 
mnai  letters  for  fear  of  accident — a  caution  which  seems  to  have  beoi  observed  until  their  visit 
to  the  Continent  in  1858,  when  we  find  the  appellant  for  the  first  time  writing  to  the  respondent 
ai  "Madsume  Yelvertrai.*'  It  would  have  been  inconsistent  with  the  case  on  both  sides,  if  either 
had  [VOTed  that,  the  vant  of  which  is  made  so  great  an  objection  by  the  Lord  President 

But  there  occurs  in  the  subsequent  correspondence  a  remarkable  confirmation  of  the  statement, 
Hut  some  engagement  or  promise  relating  to  marriage  took  place  on  the  12th  April,  and  tnas- 
nucli  as  it  arises  from  an  undesigned  coincidence,  it  is  the  more  convincing.  In  a  letter  written 
the  respondent  to  the  appellant  on  the  12th  July,  being  exactly  three  months  after  the  alleged 
ei^;ageinent  on  the  i2th  April  in  Edinburgh,  the  respondent  uses  the  words,  "  My  ears  ache  to 
bartbemit,  (that  is, to  hear  the  words  'my  own,'}  though  I  am  convinced  you  might  say  it  with 
pcrfea  truth  now,  and  for  exactly  three  months  past;"  that  is  to  say,  the  respondent  reminds 
tbe  appellant,  that  his  right  to  call  her  his  own  commenced  exactly  three  months  ago,  namely, 
00  the  i2th  ApriL  I  regard  this  letter  of  12th  July  as  full  proof  of  the  truth  of  the  respondent's 
chief  allegations,  namely,  that  there  had  been  a  marriage  by  mutual  consent,  or  at  all  events  a 
deliberate  mutual  sacred  promise  to  marry,  entered  into  at  Edinburgh  on  the  12th  April  1857; 
bat  tbat  there  had  not  been  cohabitation,  in  consequence  of  the  refusal  of  the  respondent  to 
CDDscnt  to  cohabitation  until  a  religious  ceremony  had  been  performed.  The  appellant,  indeed, 
afirin%  that  there  was  sexual  intercourse  between  himself  and  the  respondent  before  she  quitted 
Edinbv^  in  Aiml  1857,  an  allegation  which  the  Judges  in  the  Court  below  refiised  to  give  credit 
to;  and  it  is  to  me  a  stronepFOof  of  the  truth  and  honour  of  the  respondent,  that  she  has  denied 
Aa  which  the  appellant  unrms,  for  it  was  plainly  her  interest  to  have  admitted  that  cohabitation 
did  ake  place  before  she  left  Scotland  in  1857,  inasmuch  as  it  appears  to  me,  (and  such,  I  infn*, 
fron  his  judgment,  would  have  been  the  opinion  of  the  Lord  President,)  that  there  would  then 
tiave  been  no  difficulty  in  arriving  at  the  conclusion  upon  the  evidence  of  the  appellant's  snbse- 
qomt  letters,  that  there  had  been  a  promise  to  marry  given  in  Scotland,  on  the  £uth  of  which 
coluhitatioD  also  had  taken  place  between  the  parties. 

Befwe  examining  further  in  detail  the  evidence  for  and  against  the  conclusion,  that  there  was 
a  nianiage  by  present  consent  in  Scotland,  it  is  necessary  to  advert  to  the  arguments  so  much 
iressed  <hi  the  part  of  the  appellant,  tbat  it  is  in  the  highest  degree  improbable  that  any 
pBtrimooial  omnexion  would  be  formed  between  the  respondent  and  the  appellant,  inasmuch  as 
it  is  erident  from  the  correspondence  which  took  place  between  himself  and  the  respondent  for 
three  or  four  years  anterior  to  the  arrival  of  the  respwndent  in  Edinbiu-gh,  that  the  respondent 
had  made  the  most  indelicate  advances  to  the  appellant,  and  was  willing  to  become  his  mistress 
vnlioat  Rqniring  any  promise  of  mamage.  Many  hours  were  spent  by  the  appellant's  counsel 
in  the  Monpt  to  give  this  colour  to  the  correspondence.  I  abstain  from  making  any  other 
obsemtioB  uptm  this,  the  more  laboured  part  of  Uie  appellant's  contention,  than  that  it  is  in  my 
deliberate  jodgmeat  most  ttnwairantable  and  unjust 

An  amatory  character  is  first  given  to  this  correspondence  by  the  letters  of  the  appellant  In 
his  third  letter  to  the  respondent  he  addressed  her  as  "  My  dear  Theresa."  When  the  lady  pro- 
PMcSithuAe  correspondence  should  terminate,  the  appellant  insists,  that  it  should  be  continued, 
•ad  die  character  which  the  respondent  gave  to  it,  and  her  expectation  and  belief  of  the  appel- 
lant's meaning  and  purpose,  cannot  be  more  justly  or  more  seriously  expressed  than  by  the 
"wpoodent  in  her  letter  before  leaving  the  Bosphorus :  "  So  when  I  tell  you  the  curtain  is  about 
lofall  between  us,  you  hasten  to  avert  its  fall  by  inspiring  me  with  hopes  which,  you  must  have 
and  felt,  could  only  be  construed  in  one  way  by  me.  You  knew,  that  to  secure  my 
?fetioo5  there  was  only  one  way ;  therefore,  at  that  time,  you  could  not  have  seen  the  utter 
"■pOHibility  of  the  realization  of  those  hopes ;  then  you  lose  me  again,  and  when  you  begin  to 
«c,  that  I  am  really  gone,  which  you  do  at  the  expiration  of  five  months,  you  leave  no  stone 
■■tMtoed  to  find  me;  instead  of  once  in  three  months,  it  is  three  times  in  as  many  weeks  you 
'We.  1  cannot  mistake  you  any  longer;  you  warn  me  of  obstacles,  but  encourage  me  not  to  be 
"■oted  by  tbem.  'Tis  but  a  rock,  and  the  ocean  is  not  far  distant  where  the  two  streams  must 
■<ei,  and  we  may  be  again  fellow  travellers.  Again,  you  say,  *  If  your  lucidity  can  make  out 
I^ot,  I  have  mly  to  say,  Amra,  so  be  it*    It  is  not  possible,  dear  Carlo,  you  could  have 
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coolly  written  this  to  me,  knowing  it  to  be  vain  and  fake?  You  could  not  so  wantonly  cheat  roe 
even  on  the  supposition,  that  you  were  a  very  wicked  man  (which  I  know  you  are  not).  Such  a 
measure  would  have  proved  quite  absurd  and  useless,  as  I  was  entirely  beyond  your  reach  in  a 
convent,  and  quite  d  Pabri  de  tout  ipreuve.  You  come  to  Galata  and  renew  vivd  voce  what  yon 
have  written.  It  was  no  effect  of  impulsive  feeling.  You  came  with  the  intention  as  far  as  it 
was  then  possible  of  binding  me  to  ^oiir  fate,  and  had  I  had  a  brother  or  a  father  to  have 
consulted,  I  think  he  would  have  considered  it  so." 

I  feel  bound,  in  justice  to  the  respondent  in  giving  my  opinion  on  this  the  most  earnest  part 
of  the  appellant's  argument,  to  cite  two  short  passages  from  subsequent  letters.  In  a  letter 
written  at  an  advanced  stage  of  the  correspondence,  ^e  says :  "All  these  reflectioas  lead  me  to 
surmise,  that  there  is  something  more  than  the  money  difficulty  which  you  have  not  had  the 
courage  to  tell  me.  Mio  Cario,  I  cannot  doubt  your  feelii^  towards  m&  but  there  may  be 
family  feelings  and  considerations,  pride  <tf  birth^  etc.  If  so,  I  have  only  three  words  to  say— 
for  God*s  sake  let  this  be  the  end.  I  am  (tf  an  old  and  good  fiimily,  that  is  all,  and  will  never 
be  a  firebrand  in  any  family.  If  it  is  so,  we  must  not  meet  again.  It  would  be  too  painful,  and 
as  I  know  your  former  weakness,  let  me  know,  that  I  may  get  out  of  your  way  in  time.  1  told 
you  nothing  in  the  shape  of  money  obstacles  could  appal  m^  and  I  cannot  thinlE,  that  your  uncle 
can  entmain  the  absurd  notion,  that  you  will  not  marry.  You  are  certain  to  do  so  sooner  or 
later.  In  your  position  it  is  the  simplest  thing  in  the  world  to  find  a  woman  ready  to  pay  your 
debts,  if  you  choose  to  set  about  iL  And  again  in  a  letter  of  2d  July  1856  the  respondent 
writes  to  the  appellant:  "  If  you  vish  the  curuin  here  to  fall  between  us  for  ever,  you  have  but 
to  say  so :  all  my  arrangements  are  made  for  entering  the  moment  I  receive  your  intimation^  and 
I  pledge  you  my  sacred  word,  that  it  shall  be  decisive,  and  no  murmur  shall  escape  me." 

I  concur  in  the  judgment  of  Lord  Curriehill,  that  it  was  at  the  request,  or  on  encouragement 
from  the  appellant,  that  the  respondent  came  to  Edinburgh  in  the  mraitb  of  February  1 857 ;  that 
there  had  not  then  been  any  formal  agreement  or  promise  to  marry,  but  there  had  been  pending  for 
years  an  honourable  courtship  and  treaty  of  marriage,  and  that  they  met  to.  consider  the  mode 
m  which  this  treaty  could  be  carried  into  effect  withoiu  injury  to  the  prospects  of  Ae  appellant. 

In  my  judgment,  therefore,  there  is  nothing  in  the  antecedents  of  these  parties  to  render 
improbable,  but  on  the  contrary  much  to  render  probable,  the  allegation  of  a  secret  marriage 
having  taken  place,  or,  at  all  events,  a  final  and  absolute  pnmiise  to  marry  having  been  mutually 
given  during  their  residence  in  Scotland. 

I  return  to  the  inquiry,  whether  the  respondent  has  given  sufficient  legal  evidence  of  a  marriage 
in  Scotland  by  the  exchange  of  a  depreesenii  matrimonial  consent. 

The  assertion  of  the  appellant  is,  that  illicit  mtercourse  commenced  between  himself  and  the 
respondent  shortly  after  her  arrival  in  Edinburgh  in  February  1857,  and  that  it  ccmtinued  on 
every  opportunity  during  her  stay  there.  The  appellant  has  not  even  attempted  to  sustain  this 
charge  by  any  evidence.  It  was,  as  I  have  already  stated,  disbelieved  by  the  Judges  in  the 
Court  below ;  and  it  appears  to  me  to  be  wholly  unjustifiable. 

The  falsehood  of  this  defence  should  not  be  entirely  laid  aside  in  considering  the  case  of  the 
respondent  During  the  respondent's  stay  in  Edinburgh  she  resided  in  a  very  respectable  house 
belonging  to  a  widow  lady  named  Gemble,  and  she  was  accompanied  by  a  Miss  Macfarlan^  a 
lady  St  unquestimahle  character,  as  a  companion.  The  respondent  has  examined  Mrs.  Gemble 
and  Miss  Macfarlane  in  support  of  her  case ;  hut  they  fail,  in  my  opinion,  to  prove  the  aUegatitm 
<^  the  respondent,  or  any  drcumstances  from  which  the  fact  the  interchai^  of  present 
matrimonial  consent  can  be  inferred.  They  prove  only,  that  the  appellant  was  a  onstant  visitor 
at  the  house  where  the  respondent  resided,  and  was  regaled  by  the  persons  who  were  acquainted 
with  the  parties,  as  the  respondent's  avowed  and  accepted  suitor. 

The  proof,  therefwe,  of  an  actual  marriage  by  the  exchange  of  present  consent  must,  if  it 
exists,  be  found  in  the  subsequent  acts,  conduct,  and  conespondence  of  the  parties. 

I  take  first  the  correspondence  between  the  time  of  the  respondent's  leaving  Edinburgh,  about 
the  i6ih  or  17th  of  April  1857,  and  her  joining  the  appellant  at  Waterford  at  the  end  of  July 
following.  In  considering  these  letters,  it  is  most  material  to  bear  in  mind  the  fact  ckF  which  I 
am  fully  convinced,  in  common  with  all  the  Judges  of  the  Court  below,  viz.  that  no  sexual 
intercourse  had  taken  place  between  the  appellant  and  respondent  during  the  residence  the 
respondent  In  Edinburgh.  The  respondent  alleges,  that  she  left  Edmbut^h  to  avoid  the 
importunities  of  the  appellant  for  the  consununation  of  the  marriage.  She  appears  to  have  been 
resolved,  that  this  should  not  take  place  until  there  had  been  some  leligtous  ceremony  at  a 
Roman  Catholic  place  of  worship  which  would  be  satis&ctory  to  her  conscience ;  and  the  desire 
to  have  this  object  accomplished,  together  with  the  fact,  diat  there  had  hitherto  been  no 
consummati(Mi,  appears  to  me  to  interprtt  and  render  intelUgiUe  the  whole  of  the  subsequeitt 
correspondence  up  to  the  meeting  in  Irdand.  But  in  examhimg  the  subsequent  correspondence 
with  a  view  to  collect  evidence  w  what  had  passed  on  the  subject  of  marriage,  mudi  difitculty 
arises  from  the  &ct  of  many  of  the  letters  having  been  destroyec^  or  at  least  not  being  produced, 
and  also  from  the  circumstance  Chat  the  letters  being  eiqireued,  as  they  natuially  i^iold  in 
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pgoaltenns,  it  is  difficult  to  say,  that  particular  ex[H-e$sions  mean  more  than  a  solemn  engage- 
aeot  or  {xomise  to  marry.  -  In  the  letter  written  about  the  beginning  of  May  1857,  the 
R^otdeatt  after  an  offer  to  supply  the  appellant  with  money,  writes  thus  in  reference  to  their 
sepuadoa:— *M  cannot  bear  it;  you  know  it  is  not  in  nature,  and  you  swore  before  God,  and 
«iU  not  perjure  yourself:  but  I'll  go  if  you  wish  it words  which  certainly  point  to  the  fact 
ofasotemn  engagement.    On  receiving  a  letter  from  the  respondent,  which  contained  the 
veddiag  cards  of  two  persons,  Mr.  and  Mrs.  Shears,  who  had  been  lately  married,  the  appellant 
afoed  to  believe,  that  the  respondent  had  married  Mr.  Shears,  and  in  a  letter  of  May  1857,  he 
ues  dKse  T<Hds :  "  By  your  marriage  you  have  earned  my  lasting  gratitude,  as,  on  reflection,  I 
find,  tint  I  bad  placed  myself  in  a  false  position  with  r^ard  to  you,  and  one  of  all  others  the 
■OR  puoful  to  me,  vix.  that  I  had  promised  to  yon  to  do  vaan  than  I  could  have  performed 
vkn  tbe  time  came."   I  am  unwilling  to  found  much  on  these  «xpTessions>  because  I  think  it 
dev,  that  ibe  letter  was  not  sincere^  bat  a  piece  of  affectation  written  probably  under  some 
Ma%fi  initabUity  as  the  respondent  left  Sdinlnugh.   The  words,  however,  appear  to  me  to 
■eaa  dearly,  Aat  a  promise  had  been  given  in  relation  to  marriage,  and  that  it  must  have  been 
cittiera  promise  of  marri^  dSr fiUuro^  or  else  a  promise  to  meet  the  wishes  of  die  respoadent 
bf  ctBscaiting  to  a  rdigioos  ceremony  in  a  Roman  Catholic  place  of  worship. 

It  is  urged  by  the  appellant's  counsel,  that  the  answer  to  this  letter  is  not  such  as  would  have 
Ilea  written  by  the  respondent  if  there  had  been  a  marriage.  I  cannot  concur  in  that  remark. 
Reaembering  always,  that  the  respondent  had  refused  cohabitation,  that,  in  tbe  language  of  one 
of  ber  letters  of  this  date,  she  was  shrinking  from  the  things  he  yearned  for,  it  might  weU  be 
&u ibe  did  not  know  or  believe,  that  what  had  passed  was  in  law  a  binding  finalmarriage.  The 
sune  tbtug  has  occurred  in  several  of  the  reported  cases. 

Bat  wtulst  I  cmsider  the  language  of  the  respondent's  answer  as  consistent  with  either 
bnratbesis  ctf  an  actual  marriage  or  mial  promise  to  marry,  I  construe  it  as  more  in  accordance 
rith  a  state  of  things  that  can  no  longer  be  altered  than  with  an  engagement  that  might  be 
(dcued  or  abuidoned  by  both  the  parties  to  it,  or  broken  by  either.  The  words  are :  "  I 
■hoK  very  ^  is  ebbing  away  for  you.  I  who  have  sacrificea  all  but  God  to  you.  I  who 
bare  bin  at  your  bear^  uid  in  si^t  of  Heaven  been  called  yours.  It  Is  too  late  to  take  you  at 
f»  and  word."  T^ese  expreHims  exactly  agree  with  the  respondmt's  nesfot  altegation. 
Tbey  ider  to  sane  atdemn  occasion  when  they  had  plighted  their  troth  to  each  other  hi  the  sight 
Heaven,  bat  which  in  the  mind  of  the  lady  still  required  the  sanction  of  a  religious  ceremony. 
I^respcaiden^  therefore,  might  well  write  these  words  in  her  letters,  which  have  been  most  relied 
nbythei^ipellant.  "Don't  say  it  isa  comfort  for  you  to  be  rid  of  me  ;  if  it  is,  you  know  you  are, 
Toiahrays  have  been,  free."  As  the  final  step  to  cohabitation  bad  not  been  taken,  she  supposes, 
ad  is  wflling,  that  if  he  repented  of  what  bad  passed,  be  should,  and  with  her  consent  would,  be 
free.  Bat  a  subseqoent  sentence  shews  clearly  her  sense  of  their  relative  position :  "  Oh,  Carlo, 
vehan  been  too  dear  to  part  now,  we  must  try  and  make  the  best  of  our  lot  All  I  have  borne 
I  mtBtstm  bear.  God  knows  best  how  much  I  can  ;  but  be  you  a  very  devil,  I  feel  I  am  &st  to 
rnfar  some  good  end,  no  doubt,  in  the  far  off  future."  This  is  the  language  of  natural  emotion 
-ippreineditated,  undesigned— no  word  of  which  could  have  been  written  with  the  view  to  the 
ve  vticb  b  sow  made  of  it ;  but  as  truth  is  always  consistent,  so  these  words  naturally  fit  and 
sqnie  with  du  oue  now  made  Iqr  the  writer,  and  are  utteriy  iirecoDcilable  with  the  case  of  the 
^■pdbat. 

Tbn  letter  was  mach  inritted  <m  by  the  couiud  on  both  rides,  and  was  rightly  made  cne  of 
aecudiMt  points  in  tibecase.  It  a]^ears  to  me  fiiU  of  confirination  of  the  present  statements 
c^AeieipcnlenL 

It  seem  to  have  been  answered  in  an  affectionate  manner  by  the  appellant,  and  matters  were 

lestored  to  ^dr  former  footing.  Many  of  the  letters  that  passed  between  the  parties  previoasly 
■0  Ae  KspoBdent  meeting  the  appellant  at  Waterford  on  the  29th  or  30th  July  1857  are  aUeged 
^  tbe  icspoodent  to  have  been  destroyed  at  the  instance  of  the  appellant  That  there  were 
BnyodKT  ktteis  is  admitted ;  but  tA  this  destruction  there  is  no  proof.  In  the  letters  which 
"Eiuin,  there  are  some  expressions  which  are  in  accordance  with  the  present  case  of  the 
winwden^  and  particulariy  the  letter  dated  Snnday,  on  which  I  have  already  commented. 
From  the  whole,  with  the  light  derived  from  the  subsequent  acts  of  the  parties,  I  have  drawn 
oadnaoa,  that  the  respondent,  aftar  a  strug^e,  consented  to  cohabit  with  the  appellant^ 
Mhswife,  and  to  meet  him  in  Ireland  for  that  purpose,  depending  on  the  promise  of  the  appel- 
jw'.that  a  religious  ceremony  should  be  gone  through  in  a  Roman  Catholic  chapel  in  that 
'^oviy.  In  confirmation  of  this,  I  may  refer  to  the  circumstance,  that  the  appellant  purchased 
sstdoBg  ring  in  Dublin  when  cq  his  way  to  meet  the  respondent  ^  Waterford,  and  this  brings 
*  to  die  most  important  part  of  tbe  case,  viz.|what  was  said  and  done  by  the  parties  in  tbe 
ospdatiUwtreror. 

BrfoK  ennuning  the  eridenoe  on  this  subject,  I  am  obliged  to  say,  that  I  cannot  give  credit 
to  tbe  respondent  when  she  affirms,  tiiat  no  mtercoarse  to^  place  between  them  previouriy  to 
vccRBMny ;  It  is,  I  think,  the  nsolt     tbe  evidaice  that  immediately  on  thc^  meeting  at . 
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Waterford  they  cohabited  as  man  and  wife,  and  passed  and  were  accepted  as  such.  In  my 
judgment,  the  respondent  instead  of  denying  the  fact,  had  a  right  to  say,  that  she  consented  to 
this  cohabitation  on  the  faith  of  the  contract  or  promise  of  marriage  that  took  place  in  Edinbnigh, 
and  of  the  appellant's  assurance,  that  he  would  no  longer  object  to  a  marriage  ceremony  is  a 
Roman  Catholic  place  of  worship. 

In  examining  the  evidence  respecting  the  ceremony,  the  first,  and  a  very  material  part  of  it,  is 
the  testimony  of  a  Roman  Catholic  bishop.  What  passed  between  the  respondent  and  the 
bishop,  is  not  evidence  against  the  appellant,  who  was  not  present ;  but  on  the  very  material 
inquiry,  to  which  I  shall  presently  come,  whether  the  respondent,  in  cohabiting  with  the  appel- 
lant, relied  on  the  Scotch  contract  or  promise,  or  on  the  Irish  ceremony,  the  respondent  is  endded 
to  the  benefit  of  this  fact^  that  she  stated  to  the  bishop,  either  by  herself  or  by  Mr.  Mooney, 
what  had  passed  between  her  and  the  appellant  in  Scotland^  and  was  told  by  thebishcm,  that  it 
was  a  valid  marriage  in  the  sight  of  the  Catholic  Church,  and,  that  he  saw  no  use  or  aovantage 
in  any  other  marriage  ceremony  ;  but  upon  being  pressed  by  the  lady,  the  bishop  consented, 
that  a  religious  ceremony  should  be  performed,  considmng,  that  it  would  be  a  renewal  only  c£ 
the  marriage  consent.  This  is  plain  from  that  portion  of  the  bishop's  testimony  in  which  besaj-s, 
that  he  told  Mr.  Mooney  it  was  not  necessary  to  grant  a  dispensation  with  the  publication  of 
banns,  as  there  had  already  been  a  valid  marriage  between  the  parties. 

The  evidence  of  Mr,  Mooney  as  to  what  took  place  in  the  chapel  is  in  accordance  with  the 
testimony  of  the  bishop.  Mr.  Mooney  states  very  distinctly,  that  he  believed  the  parties,  from 
statements  made  by  both,  to  appear  before  him  as  man  and  wife  from  a  previous  maniage  in 
Scotland,  and  that  the  ceremony  he  jierformed  was  a  renewal  of  the  matrimonial  consent,  several 
points  of  the  regular  ceremonial  of  marriage  being  omitted. 

Much  observation  was 'made,  and  justly,  on  the  conduct  of  Mr.  Mooney  in  sending  to  the 
respondent,  in  the  following  year,  a  certificate  which  purported  to  be  the  copy  of  an  entry  in  the 
marriage  register  of  the  parish  of  Killroney,  but  in  which  register  there  was  no  such  entry; 
and  also  to  be  a  certificate  of  marriage,  and  not  of  renewal  of  consent,  in  the  presence  of  two 
witnesses,  although  it  would  seem,  that  no  sach  witnesses  were  present.  It  is  said,  by  way  d 
excuse,  that  this  certificate  was  given,  not  for  the  purpose  of  being  used  as  between  the  appellant 
and  respondent,  but  to  be  exhibited  abroad  on  the  occasion  of  the  baptism  of  the  child  whidi 
the  respondent  represented  she  would  soon  give  birth  to,  and  the  baptism  of  which  abroad 
could  not  be  otherwise  obtained.  Whatever  excuse  may  be  pleaded,  the  giving  of  the  certificale 
of  marriage  by  Father  Mooney  was  undoubtedly  a  most  reprehensible  thing,  and  if  proper 
questions  had  been  put  to  Mr.  Mooney,  (which  was  not  done,)  and  he  had  failed  to  e]q>lain  it,  1 
certainly  should  have  refused  to  attach  any  value  to  Mr.  Moone/s  evidence  on  any  point  oa 
which  he  was  not  distinctly  confirmed  by  other  testimony  ;  but  the  clear  and  positive  testimony 
of  Mr.  Mooney  is,  that  there  was  a  religious  ceremony  performed,  differing  from  the  ordinary 
ceremonial  of  marriage,  so  as  to  amount  to  a  renewal  of  marriage  consent,  and  that  this  was 
done  in  consequence  of  the  parties  stating,  that  they  were  already,  by  reason  of  pre-contract, 
made  in  a  Protestant  country,  in  the  relation  of  husband  and  wife  ;'and  thus  far  his  evidence  is 
confirmed  by  the  testimony  of  the  bishop,  and  in  some  degree  by  the  admission  made  by  tH 
appellant,  that  there  was  an  imperfect  religious  ceremony ;  and  1  find  it  stated,  in  the  judgment 
of  Lord  Curriehill,  that  it  was,  as  he  understood,  fully  admitted  by  the  appellant  at  the  debate 
in  the  Court  below,  that  the  proceeding  did  actually  take  place  as  stated  by  Mr.  Mooney. 

This  being  so,  I  cannot  find  that  any  element  is  wanting  to  constitute  a  deliberate  admisaon 
by  the  parties  of  the  foct  of  a  previously  existing  marriage  contract,  and  I  entirely  adopt  the 
remarks  of  Lord  Curriehill : — "In none  of  the  cases  in  which  marriage  has  bens  held  to  be 
established  by  posi  facto  has  acknowledgment  been  so  clear  and  so  solemn  as  tbe  one  io 
question." 

It  appears  to  me  to  be  clear,  that  each  party  knew  and  felt,  that  tbe  ceremony  wa»  of  no  avail 
as  a  le^  solenmtzation  of  marriage  ;  but  it  was  done,  as  the  appellant  truly  said,  to  sati^  tbe 
lady'  3  conscience,  and  for  that  purpose  he  acknowledged  her  as  nis  wife  in  the  church,  and  before 
a  clergyman  of  her  own  religion. 

On  their  return  to  Scotland,  shortly  after  this  ceremony,  the  appellant  and  the  respondent  lived 
openly  as  husband  and  wife.  The  various  acknowledgments  and  declarations  of  the  appellant, 
that  the  respondent  was  his  wife,  are  carefully  enumerated  by  Lord  Curriehill  in  his  judgment ; 
but  I  think  It  unnecessary  to  detail  them,  and  1  will  advert  only  to  the  argument  of  title  ^pellant, 
that  both  parties  knew  them  to  be  insincere  pretences,  intended  only  to  conceal  an  illicit 
intercourse,  and  that  they  have  therefore  no  effect  or  validity  in  law. 

The  answer  to  this  seems  to  be  furnished  by  some  of  the  letters  of  Major  Yelverton  to  the  lady 
when,  believing  herself  to  be  pregnant,  she  had  declared  her  resolution  to  make  the  fact  of  their 
marriage  publicly  known.  The  nature  <tf  these  communications  by  the  respondent  cannot, 
indeed,  be  collected  otherwise  than  from  the  citations  and  statements  in  the  letters  of  the  appel- 
lant ;  for  it  is  a  significant  fac^  that  the  appellant  has  not  produced  a  sinf^e  letta  of  tbe 
respondent  addressed  to  him  since  the  ceremony  at.  Rostrevor,  in  Ireland.   In  a  letter  vrktto. 
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aboiB  Noranber  1S57,  by  the  appellant  to  the  respondent  when  at  Hull  are  these  expressions  : 
—"1  think  there  will  be  an  advantage  in  remaining  until  the  time  I  said,  as  the  fact  is,  there 
liD  be  DO  ctftaiaty  of  an  enemy  until  that  time,  as  raise  alarms  often  do  not  declare  their  false- 
hood before  a  period  which  is,  1  calculate  in  your  case,  about  that  time.  I  cannot  quite  compre- 
head  jmr  wii^  to  be  alone.  The  &ct  of  an  unexpected  responsibility  and  '  chance  of  a  row '  do 
Dot  nukeme  wish  to  be  away  from  you,  but  more  anxious  to  stand  by  you  and  assist  you  through 
the  emergency.    The  cat  must  be  kept  in  the  bag  just  now,  for  if  the  fiery  devil  gets  out  now 

sheB  eipJode  a  precious  magazine  and  blow  us  all  to  the  d  1.    In  the  future  there  is  hope  of 

beii^able  to  loosen  the  strings.  If  there  is  danger  to  you,  in  the  natural  course  of  things,  that 
cnrsemust  be  hastened.  What  is  the  necessity  for  letting  the  mine  explode?  Can  you  not 
get  abroad  ?  I  have  every  reason  to  believe  that  next  June  will  see  you  through  the  scrape,  but 
of  thai  more  when  we  meet.  Till  then  penso  a  te."  And  in  another  letter  written  by  the  appel- 
hot  to  the  respondent,  and  dated  Christmas  day  1857,  are  these  psissages  : — "  You  say,  '  I  told 
jron  my  resolution  in  case  certain  events  did  occur.  You  were  very  angry ;  but  it  would  be  my 
duty,  and  if  I  live  I  must  do  it.'  Now  the  fact  is,  that  it  is  not  a  question  of  mere  anger  on  my 
pan;  but  your  resolution  is  founded  on  false  views.  Where  is  your  duty  of  keeping  foi^  wiA 
I  hare  never  intentionally  deceived  you,  and  have  done  more  thw  I  promised  (at  great 
rii).  1  told  you  the  event  we  fear  could  be  avoided,  and  you  certainly  cannot  doubt,  that  it  is 
cqnaUr  unwelcome  to  me  as  it  can  be  to  you ;  but  if  the  future  proves,  that  I  have  been  deceived 
by  odiers,  that  will  n<^  absolve  you  from  your  faith,  the  which  if  you  break  with  me  you  will 
nevff  frwa  that  moment  have  one  moment  of  even  tolerable  content  during  the  re^  of  your  life. 
If  yoQ  do  feel  any  love  for  me,  you  must  change  that  resolution.  If  1  depart  this  life  you  may 
spol,  or  if  you  do,  you  may  leave  a  legacy  of  the  facts.  But  while  we  both  live,  you  must  trust 
me  and  I  must  trust  you.  When  I  find  my  trust  misplaced,  if  you  have  any  affection  for  me,  I 
do  oot  ea%7  you  the  future.    Your  duty  lies  this  way,  not  that." 

Myoobleand  learned  friend.  Lord  Brougham,  who  has  been  compelled  to  leave  London, 
has  desired  me  to  state,  that  after  a  laborious  examination  of  the  case,  he  is  satisfied,  that  there 
had  been  in  Scotland  that  exchange  of  consent  which  constitutes  marriage  per  verba  de  prasentij 
and  he  has  desired  me  to  state  to  your  Lordships  the  principal  reasons  or  Lord  Curriehill  and 
Lord  Deas  as  adopted  by  my  noble  and  learned  friend  in  support  of  this  opinion.  I  have 
cdncted  those  reasons  as  part  of  my  address  to  your  Lordships — 

Lord  Chelmsford. — My  Lords,  I  must  object  to  my  noble  and  learned  friend  reading  to 
yov  Lofdships  the  opinion  of  an  al»ent  peer,  which  ou^ht  to  have  been  expressed  by  himself.  It 
OBit  be  recollected,  that  the  judgment  to  be  now  given  is  the  judgment  of  the  House  as  expressed 
h)'  the  soUe  and  learned  Lords  present ;  and  though  in  similar  cases,  I  have  heard  the  opinion 
of  a  noble  Lord  who  concurred^  but  was  accidentally  absent  at  the  judgment,  referred  to,  yet  I 
ncftr  knew  a  cas^  where  the  opmion  of  any  noble  Lord  who  differed  from  the  House  was  allowed 
to  be  read  iot  him. 

LoKD  Chancellor. — My  Lords,  in  my  personal  experience  I  have  often  seen  this  done,  but 
of  cnqne  that  will  not  sanction  a  practice  tf  it  is  not  regular.  A  noble  Lord,  who  is  absent, 
■uy,  by  another  who  is  present,  state  the  reason  of  his  judgment.  Of  course,  his  vote  cannot 
be  taken  and  counted.  However,  1  will  make  no  controversy  about  this  matter ;  it  is  certainly 
a  novel  objection  which  is  now  taken.  Every  noble  and  learned  Lord,  who  quits  the  House 
^Kfon  judgment  is  actually  delivered,  ought  certainly  to  have  an  opportunity  of  stating  the 
iwosof  the  judgment  which  he  has  formed  in  the  case.  Though  it  cannot  weigh  wi^  the 
Hook,  it  is  always  satisfactory  to  know  his  reasons  for  or  against  the  ultimate  decision.  No 
ooe,  indeed,  can  tell  what  the  decision  of  the  House  will  be,  till  it  is  pronounced.  I  am  sure  I 
have  beard  the  reasons  of  an  absent  Lord  given,  by  one  of  your  Lordships  who  was  present, 
("eoty  or  thiny  times ;  but  since  objection  has  been  taken  to  this  being  done,  I  will  pass  over 
what  I  have  stated  as  the  reasons  of  my  Lord  Brougham,'  and  resume  my  own  judgment 

I  |Bss  CD  to  consider  the  ronaining  portion  of  this  case,  viz.  that  if  the  evidence  fails  to 
cMojish  a  marriage  by  the  mutual  interchan|;e  of  present  consent,  there  is  sufficient  to  prove  a 
promise  to  marry  followed  by  copula  on  the  faith  of  that  promise,  and  both  given  and  occurring 
aScDdand. 

It  is  oli^ted,  that  these  alternative  modes  of  stating  the  case  by  the  respondent  are  incon- 
■Seat  and  even  c<mtradictory  ;  but  I  concur  entirely  with  the  opinion  of  the  Lord  President, 
tl»t  this  objection  is  wholly  unfounded,  and  that  nothing  is  more  common  than  this  mode  of 
*W«>f  a  case  in  consistorial  actions — in  fact,  it  is  not  in  law  the  statement  of  a  different  contract 
cause  of  action,  but  a  different  mode  of  proving  the  fact  of  marriage;  there  is  but  one 
pnsople  (rf  law,  viz.  consensus  facit  connubium.  This  may  be  proved  by  evidence  of  the  actual 
c^duve  of  consent,  or  it  may  be  proved  by  the  aid  of  a  presumption  of  law,  for  where  there  is 
l>wf«ananteced^t  promiseof  marria^  followed  by  sexual  intercourse  which  can  berefored 


'  Tbot^  the  opinion  of  Lord  Brougham  was,  for  technical  reasons,  not  read  to  the  House, 
)ct  it  will  be  given  in  its  r^ular  order,  in  confor  Jiity  with  the  practice  of  other  Courts  (tf  Justice.. 
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to  the  invmise,  the  Scotch  lav  (if  the  thing  be  done  in  Scotland)  fiunishes  ^presumptio  Juris 
and  Mjure,  that  at  the  time  of  the  copula  there  was  an  interchange  of  matrimonial  consent  in 
fulfilment,  and  thus,  on  the  same  groimd  of  consensus,  declares  that  which  has  passed  to  be 
^sum  matrimonium.  This,  therefore,  is  another  mode  of  proving  matrimonial  consent, 
and  the  only  difference  is  in  the  rule  of  evidence,  the  law  requiring  in  the  case  of  a  promise 
suiseguente  copula,  that  there  should  be  evidence  of  it  either  in  writing  under  the  hand  of  the 
party  who  is  statra  to  have  made  it,  or  by  his  admission  on  reference  to  his  oath.  It  is  not 
necessary  that  the  promise  itself  should  be  in  writing,  but  there  must  be  some  acknowt^gmoit 
in  writing  of  the  fact  that  a  promise  has  been  made  or  given. 

The  words  in  which  the  judgment  of  this  House  was  given  in  the  case  of  Honeyman  are  here 
again  necessary  to  be  referred  to.  "  A  promise,  like  all  other  acts,  may  be  proved  by  two  sevenl 
ways — either  by  direct  evidence  or  circumstantial  evidence.  There  may  be  direct  evidence  by 
the  testimony  of  witnesses  who  heard  the  promise  given  ;  there  may  be  direct  evidence  in 
writing  proved  to  be  of  the  hand  of  the  p^y  giving  it ;  tmt,  litce  all  other  facts,  these  things 
ma^  be  ^oved  wtthcHit  either  witnesses  to  support  it  or  the  handwriting  to  remain  of  lecord 
against  the  party  promising.  Circumstances  may  be  [voved  by  evidence ;  circumstances  dit 
be  proved  by  the  testimony  of  witnesses,  or  by  written  evidence  proving  those  circumstances,  ud 
if  those  circumstances  are  sufficient  to  oonnnce  the  Court  trying  the  fact  as  a  matter  of  fetc^  tfut 
a  promise  did  take  place,  the  promise  must  be  taken  to  have  happetied  as  much  as  if  it  had 
been  proved  by  other  more  direct  and  immediate  and  satisfactory  proof,  though  somfftim« 
(indeed  the  law  very  much  in  its  practice  proceeds  an  that  assumption)  circumstantial  cridence 
is  more  clear  and  stronger,  and  even  less  liable  to  doubt,  than  direct  evidence,  inasmuch  as  it  is 
more  difficult  to  make  out  a  circumstantial  case  by  curiously  contrived  perjury  than  it  is  to  make 
out  a  direct  case  by  one  or  two  witnesses,  who  may  easily  swallow,  as  it  were,  an  oath  false  to 
the  fact. 

Tried  by  this  rule,  the  letters  of  the  appellant,  to  which  I  have  already  reffcned  on  the  other 
branch  of  the  case,  do,  in  my  opinion,  when  taken  in  connexion  with  the  acts  and  conduct  of  die 
parties,  prove  concltisive  acknowledgments  by  the  appellant  tihat  he  had  promised  to  marry  die 
respondent 

The  same  conclusion  is  to  be  derived  from  the  letter  of  the  appellant  written  on  Christmas 
of  1857.  If  this  last  letter  stood  alone,  it  woukl  satisfy  the  rule  of  law  requiring  evidence  in 
writing  from  which  the  alleged  promise  may  be  inferred.  The  Lord  President  says,  that  the 
promise  referred  to  might  be  not  a  promise  of  marriage,  but  a  promise  relating  to  marriage ; 
possibly  not  an  actual  promise,  but  a  promise  qualified  with  concUtions.  I  confess  I  see  nolhii^ 
to  warrant  a  judicial  hypothesis  of  any  subtle  disthiction,  nor  is  there  any  suggestion  of  the 
kind  to  be  found  in  the  pleadings  of  the  appellant. 

Such  a  hypothesis,  if  it  ccmld  be  juaicially  suggested,  would  be  entirely  refuted  by  the 
appellant's  letter  to  the  respondent,  wherein  he  combats  her  resolution  to  disclose  their  real 
situation  in  the  event  of  her  proving  to  be  with  child. 

One  difficulty  remains,  viz.  that  to  establish  marriage  on  this  ground  there  must  be  not  (nly 

?roof  of  a  promise,  but  also  proof  of  sexual  connexion  in  Scotland  attributable  to  that  prmnise. 
'he  Lord  President  says,  that  the  sexual  intercourse  in  Ireland  cannot  be  attributable  to  die 
promise  in  Scotland.  De  lege  it  cannot,  so  as  to  give  rise  to  that  presvmptio  legis  which  makes 
copula  in  Scotland  evidence  of  consent ;  but  lU  facto  it  may,  so  as  to  exclude  the  supposition  of 
the  connexion  having  arisen  from  any  other  cause ;  and  I  think,  that  in  this  cause  it  cleariy 
appears,  that  the  respondent,  in  consenting  to  cohabitation  in  Ireland,  relied  on  what  had  passed 
in  Scotland,  although  she  desired  it  to  be  hallowed  by  a  religious  ceremony. 

The  Lord  President,  if  I  understand  his  judgment,  EK>pears  to  be  Of  opinion,  that,  even  if 
there  was  a  promise  to  marry  given  in  Scotland,  followed  a^bitadon  in  Ireland,  wluch  is 
renewed  and  continued  in  Scouand,  such  cohabitation  cannot  be  attributed  to  the  {xomise.  No 
direct  authority  is  cited  for  this  proposition ;  and  it  appears  to  me  to  lead  directly  to  unreasonaUe 
consequences.  For  instance,  suppose  a  promise  of  marriage  givoi  per  ver^  A  Juturo  in 
Scotland,  and  that  the  parties  having  crossed  the  border  for  a  day,  have  sexual  intu'course  for 
the  Brst  time  in  England,  returning  immediately,  and  cohabiting  as  man  and  wife  in  ScoUand, 
the  Lord  Presidents  doctrine  would  of  necessity  invtdve  the  denial  tX.  its  being  in  that  case 
supposed  a  valid  marriage,  which  I  cannot  but  think  is  a  conclusion  «^ch  the  law  does  not 
render  necessary. 

FinaUy,  the  Lord  President  seems  to  think,  that  the  religions  ceremony  in  Ireland  interposes 
an  insuperable  barrier  between  the  antecedent  Scotch  promise,  (assuming  that  there  was  Mie,) 
and  a  subsequent  cohabitation  in  Scotland ;  but  I  think  it  clear,  that  neither  of  the  parties 
regarded  what  passed  in  the  Roman  Catholic  chapel  as  a  valid  legal  solemnization  of  marriage 
and  it  would  be  as  unreasonable  to  interpose  it  between  the  Scotch  promise  and  cohalutation  as 
it  would  be  to  refer  the  marriage  of  the  parties  to  a  Gretna  Green  ceremony  as  its  date,  because 
they  had  subsequently  gone  through  the  ceremony  of  marriage  in  a  parish  church  in  England. 
U  the  ceremony  was  a  form  of  rdigious  sanctiM  not  entering  into  or  constitiuing  a  contraa  of 
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mira^  dK  case  is  redused  to  the  question  vhether  the  cohabitation  in  Scotland  cannot  be 
icfarred  to  the  antecedent  Scotch  promise  by  reason  of  its  havine  had  its  commencement  tiiere, 
adqxnduspohit  I  concur  with  the  majority  of  the  Judges  in  the  Court  belov. 

Upoo  die  vhole»  1  must  give  it  to  your  Lordships  as  the  conchision  of  my  exanrination  of  this 
ose,  thai  there  vas  and  is  now  a  relation  of  marriage  adequately  constituted  by  the  Scotch  law 
betwieen  die  appellant  and  the  respondent,  and  that  they  are  now  legally  man  and  wife. 

Lord  Brougham. — Putting  together  all  the  unequivocal  acknowledgments  of  marnage  id 
Iretaod,  Scotland,  England,  and  France,  I  am  of  opinion,  that  they  are  sufficient  to  satisfy  the 
rale  of  the  bw  <rf=  Scotland,  and  that  the  marriage  is  established.    That  rule,  as  already  stated, 
it,  Uot  the  interchange  of  matrimonial  consent,  which  constitutes  marriage,  is  held  to  be  proved 
by  the  acknowledgment  of  the  parties ;  that  such  acknowledgments  have  this  effect,  whether 
made  at  the  time  or  ex  post  facto,  and  .whether  made  verbally  or  in  writing,  or  by  the  subsequent 
cohabitation  of  the  parties  avowedly  as  husband  and  wife.    The  soundness  of  this  doctrine  was 
lecogniied  by  the  House  of  Lords,  affirming  the  judgment  of  this  Court  in  the  case  of  Inglis  v. 
Ratalwt,  in  1786,  3  Paton,  53,  and  it  was  recognized  and  acted  upon  in  a  series  of  other  cases 
dim  to  that  of  Leslie  in  i860,  22  D.  293,  already  referred  to.    Nor  is  it  necessary,  that  the 
pfecise  time  when  the  marriage  so  acknowledged  shall  be  ivoved,  as  is  well  stated  .1^  your 
Lofdslups  in  your  opinion  in  that  case  of  Leme,  The  defender  says^  that  such  acknowledg- 
netts  lure  not  such  effect  when  they  are  mere  disguises  for  illicit  iotocourse.  That  Is  quite 
nt  But  the  onus  of  proving  that  they  were  such  disuses  was  incumbent  upon  him.  And 
'rtnis  his  evidence?   I  can  find  none.'  The  cohabitation  commence  in  Ireland  in  July  1857, 
tod  ns  continued  there,  in  Scotland,  in  England,  and  in  France,  until  the  spring  oF  1858,  but 
fma  b^inning  to  end  on  the  avowed  footing  of  the  parties  being  husband  and  wife.    In  the 
pPDof  1  find  no  evideiice  of  any  cohabitation  by  them  on  any  other  footing.    How,  then,  does 
defender  attempt  to  deprive  the  acknowledged  cohabitation  as  husb^d  and  wife  of  its 
legidmaK  effect  ?    All  he  alleges  in  the  record  is,  that  before  it  commenced  the  pursuer  had 
apced  with  him  to  be  his  mistress.    The  question,  then,  is,  where  is  the  evidence  of  that  allega- 
tkn  ?  After  sifting  the  evidence  with  the  most  anxious  care,  1  have  found  nothing  to  support 
,    tlui  aUegadtni,  and  have  been  compelled  to  the  belief,  that  it  is  disingenuous,  as  well  as  ground- 
I    kss.  On  the  contrary,  it  appears  to  me,  that  such  a  marriage  as  is  established  by  the  ex  post 
fttto  acknowledgments  we  have  been  considering  was  quite  in  conformity  with  the  arrangement 
nuder  which  the  pursuer  met  the  defender  in  Edinburgh  in  February  1857,  in  respect  that  for 
faa  years  before  there  had  been  going  on  between  them  a  correspondence,  which,  although  an 
iapnden^  was  an  honourable  courtship,  with  a  view  to  niarriage,  so  far  as  the  defender's 
■eunng  was  therein  disclosed ;  ai^  tha^  although  the  marriage  had  been  delayed  for  a  con- 
ndenble  dme  from  diffictilties,  according  to  the  deodar's  statement,  arising  from  complications 
YKh  an  nude,  yet  these  difficidties  were  obriated,  or  rather  evaded,  by  the  parties  agreeing,  that 
tbe  nurriage  should  be  a  secret  one ;  and  that  it  was  for  the  very  purpose  of  setuing  such  an 
ine^hr  marriage  the  pursuer  came  to  ScMland  in  1857.  The  greatest  difficulty,  indeed,  I  have 
ia  the  case  arises  from  the  htct  which,  as  I  think,  is  clearly  proven,  that  the  cohabitation 
did  Dot  commence  in  Scotland  at  the  first  wtnt  in  the  spring  of  1857.    But  I  have  become 
satisfied,  that  this  arose  firom  the  pursuer,  in  consequence  of  her  religious  notioils  as  to  the 
sacnmeatal  character  of  marriage,  having  for  some  time  religious  scruples  against  allowing  the 
mniage  to  be  consummated  without  a  sacerdotal  solemnity.    When  she  first  hinted  at  the 
concessko  she  was  willing  to  make,  she  expressly  stated,  that  it  would  be  one  which  would 
bcr  omscience ;  and  then,  when  the  sacerdotal  solemnity  was  about  to  be  performed,  the 
defcDder  himself  told  the  priest,  that  such  a  solemnity  was  quite  unnecessary,  and  that  the 
pnnx*^  it  Tas  to  serve  was  only  to  satisfy  her  conscience.   The  only  other  thing  which  I  have 
had  any  difficulty  in  reconciling  with  the  conclusions  to  which  I  have  come  is,  that  in  the 
wne^wdentx  between  the  parties  afier  they  left  Edinburgh  in  April  1857,  there  are  expressions 
M«utl]r  reconcilable  with  the  consciousness  of  the  parties,  that  they  were  there  irrevocably 
ywd.  ^it,  in  the  first  place,  there  are  other  passages,  to  some  c/t  which  I  have  already 
nfenct^  which  indicate  the  reverse ;  and  the  true  explanation  appears  to  be,  that  the  parties, 
>Ukk^  they  |Hivately  interchaii^ged  matrimonial  consent,  may  not  have  been  aware  of  the  le^ 
efta  of  wtiat  they  had  done,   "nils  is  often  the  case,  even  among  natives  of  Scotland  who  are 
so  Hnpnident  as  to  eng^;e  in  such  proceedings.    Still  more  may  this  be  so,  wbra,  as  in  the 
ptneitt  case,  the  parties  were  strangers  in  Scotland,  and  probably  not  informed  as  to  its  marriage 
h«.  But  even  if  they  wefe  in  such  ignorance,  and  were  led  inconsequence  to  use  the  expressions 
i  kne  referred  to,  the  marriage  would  not  be  the  less  binding.    Id  the  case  of  DtUrympie  Lord 
w»dl  stated  the  law  on  the  subject  thus :  "  Supposing,  that  Miss  Gordon  really  did  entertain 
gl"^  with  respect  to  the  validity  of  her  marriage,  what  could  be  the  effect  of  such  doubts  ? 
I  to  annul  the  marriage,  if  it  were  otherwise  unimpeached.   We  are  at  this  moment 

I     ^^Hf"?*'  assistance  of  the  learned  professors  of^  law  in  that  country,  among  whom 

ftere  b  a  great  discordance  of  opinion,  what  is  the  effect  of  such  contracts.  That  private 
pnons,  conq)dled  to  the  necessity  of  a  secret  marriage,  might  entertain  doubts  whether  they 
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liad  satisfied  the  demands  of  the  law,  which  had  been  rendered  so  doubtful^  vill  not  affect  Ute 
real  sufficiency  of  the  measures  they  had  taken."  In  the  case  of  Honeyman^  again.  Lord 
Brougham,  referring  to  acts  of  the  pursuer  in  that  case,  indicatmg  her  want  of  confidence  in 
her  being  married,  says :  "  She  may  have  been  ignorant  of  the  law,  and  ignorant  of  her  rights, 
as  she  says  herself ;  and  her  ignorance  of  her  legal  rights  does  not  impeach  them,  nor  impede 
her  in  the  (ourse  she  takes  to  have  them  established."  And  several  cases  in  Scotland  have  been 
decided  on  that  principle.  It  only  remains  to  be  stated,  as  to  the  marriage  which  was  so 
acknowledged,  that  if  it  did  take  place,  it  was  in  Scotland  it  took  place.  For,  on  the  one  hand, 
the  correspondence  proves  very  clearly,  that,  when  the  pursuer  first  left  Scotland  in  February 
1857,  there  had  been  no  marriage,  nor  anything  but  an  unsettled  treaty  for  a  marriage ;  and,  on 
the  other  hand,  after  the  pursuer  came  to  Scotland  in  April  ig57,and  while  she  was  in  Cngland, 
the  parties  never  met  again  until  they  went  to  Ireland ;  and  hence  it  was  not  in  England  the 
acknowledged  marriage  took  i^ce.  And  thus  the  marriage  which  was  so  acknowledged,  as  it 
did  not  take  place  either  before  the  parties  met  in  Scotland  or  after  they  left  it  in  the  spring  of 

1857,  necessarily  took  place  while  they  were  both  residing  in  Scotland  On  these  groimds, 

I  am  of  opinion,  that  the  pursuer  has  made  out  her  case^  And  if  I  am  right  in  this  view,  it  is 
not  necessary  to  consider  the  other  ground  of  action. 

Lord  Wensleydale. — This  inquiry,  which  has  occuined  your  Lordships  for  an  extraordinary, 
may  I  not  add  with  truth  an  unnecessary  length  of  time,  nas  now  concluded,  and  the  true  questifm 
to  be  decided  lies  in  a  very  small  compass. 

We  have  heard  a  long  narrative  of  the  first  accidental  acquaintance  of  the  parties,  its  progress, 
and  its  results ;  and  it  is  impossible  to  have  heard  it  without  painful  interest,  and  not  to  have 
formed  an  opinion  as  to  the  propriety  of  the  conduct  of  both  the  parties  in  many  particulars. 
We  are  not  called  upon  to  express  that  opinion,  nor  to  decide  a  question  of  morals,  and  pro- 
nounce to  whom  and  in  what  degree  the  greater  share  of  blame  is  to  be  attributed.  Our  province 
is  to  decide  a  simple  question  of  fact— whether  you  are  satisfied,  that  the  appellant  was  nirt 
married  to  the  respondent  at  the  time  of  the  commencement  of  his  suit  for  declarator  of  freedom 
and  putting  to  silence,  which  was  instituted  on  the  8th  June  1859. 

The  summons  on  the  part  of  the  respondent  of  declarator  of  marriage  was  signeted  on  the 
13th  June  i860;  but  as  there  is  no  attempt  to  say,  that  a  marriage  took  pkce  between  the  first 
and  second  proceeding,  the  question  is,  whether  a  marriage  had  taken  place  before  the  first- 
mentioned  davj  and  this  we  are  to  decide  as  a  simple  question  of  fact,  bringing  our  minds 
unbiassed  to  the  consideration  of  that  question  by  any  other  feelings  than  Ae  desire  to  do  justice 
and  act  according  to  the  rules  of  the  law. 

As  we  have  to  decide  whether  a  legal  marriage  has  taken  place,  we  must  first  clearly  ascertain 
what  constitutes  a  legal  marriage  in  this  case.    There  is  no  doubt,  that  in  Scotland,  according  to 
the  ancient  law  prevalent  in  most  of  Europe  from  a  very  early  period,  a  marriage  between  two 
parties  per  verba  de  prcesenti,  serious,  deliberate,  and  mutual,  constitutes  a  valid  and  binding 
marriage.    Secondly,  a  promise  per  verba  de  Juturo  subsequente  copuld  connected  with  that 
promise,  and  taking  place  on  the  faith  of  it,  constitutes  a  valid  marriage.  To  prove  that  promise 
the  evidence  must  be  in  writing,  or  it  must  be  proved  on  the  oath  of  the  party  against  whom  the 
proceeding  takes  place.  The  promise  must  be  made  in  Scotland  ;  but  the  proof  of  it  may  be  in 
the  writing  of  the  party  promising,  made  anywhere.   Thirdly,  in  all  cases,  the  fact  of  a  marriage 
per  verba  de  prasenti  may  be  proved  either  by  a  person  present  at  the  time,  or  any  other  legal 
evidence,  that  satisfactorily  shews  the  fact,  and  under  this  head  may  he  included  that  of  habit 
and  repute,  by  which  without  any  other  evidence,  a  marriage  in  Scotland  maybe  established.  It 
is  admitted  by  all  the  Judges,  and  not  denied  in  the  argument  before  us,  that  there  was  not 
sufficient  evidence  of  an  acknowledgment  amongst  the  members  of  the  family  and  those  con- 
nected with  them,  to  constitute  a  proof  of  marriage  by  habit  and  repute.   The  fiuther  consider- 
ation of  that  part  of  the  case  may  therefore  be  dismissed  altogether.   FeMrthfy^  if  a  valid 
marriage  had  taken  place  anywhere,  though  the  suit  is  in  Scodand,  that,  no  doubt,  would 
constitute  a  sufficient  answer  to  the  suit  for  declarator  of  freedom  and  putting  to  silence  ;  and  it 
is  made  a  part  of  the  respondent's  case,  that  such  a  marriage  took  place  by  a  Roman  Cathtdic 
priest  at  Rostrevor  in  Ireland  on  the  15th  August  1857.    But  it  appears,  that  there  was  in  force 
la  that  country  an  Act  of  the  Irish  Parliament  of  the  19  Geo.  II.  c  13,  §  I,  which  provides,  that 
every  marriage,  if  celebrated  by  a  Popish  priest,  between  a  Papist  and  any  person,  that  hath  been 
or  hath  professed  himself  to  be  a  Protestant  at  any  time  within  twelve  months  before  such 
celebration,  shall  be  null  and  void  to  all  intents.  J  cannot  feel  any  doubt,  that,  according  to  that 
law,  this  marriage  was  void.    The  appellant,  having  been  bom  and  bred  a  Protestant,  of  a 
Protestant  family,  and  always  treated  as  such,  must  be  deemed  to  have  continued  so,  unless  he 
had  done  something  to  denote  a  change  of  his  religious  persuasion,  and  nothing  of  that  sort 
appears.    I  have  no  doubt,  that  he  was  a  Protestant  within  the  meaning  of  that  Act,  and  am 
fully  supported  in  that  opinion  by  those  of  the  learned  J  udges  Christian  and  Keogh,  which  I  have 
read  since  the  hearing  of  the  case,  and  which  are  extremely  full,  able,  and  satisiactory.  They 
are  reported  in  the  case  of  Thelwall  v.  Yelverton,  14  Ir.  Ch.  &  Com.  L.  Reps.  188.    He  did  not 
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ay  he  was  a  Roman  Catholic  to  the  priest,  but  that  he  vas  a  **  Protestant  Catholic."  Had  he 
sud  be  was  a  Roman  Catholic,  it  would  have  raised  the  questifui  reported  to  have  been  decided 
bf.MAemtm,  B.  in  Jtejr*  v.  OrreU,  in  1839  (9  Car.  &  P.  80),  whether  he  was  not  estopped  by  bis 
deduation,  that  he  was  a  Roman  Catholic.  I  must  say,  that  I  doubt  greatly  of  the  propriety  of 
that  decision,  and  agree  with  an  opinion  of  Monahan,  C.  J.,  to  tbat  effect,  referred  to  in  the 
aignnKnt  Tbat  bis  statement  in  that  case  would  be  evidence  against  him  is  undoulMed ;  but 
that  it  operates  a^  an  estoppel  is  a  very  different  proposition ;  but  it  is  not  necessary  now  to  be 
diidssed  and  decided. 

I  thjiik  it  clear,  that  there  was  no  valid  marriage  in  Ireland.  The  preparations  for  tbat 
manage,  which  had  been  arranged  and  agreed  upon  before  by  the  appellant  purchasing  a  ring 
at  DnMn  on  the  25th  July  1857,  clearly  carry  the  case  no  further  than  the  marriage  itself  on  the 
ifih  August  Whether  what  passed  between  the  appellant  and  Father  Bernard  Mooney  prior  to 
themaiiiage  operates  as  an  admission  of  a  prior  marriage  between  the  appellant  and  respondent 
b  to  be  relied  upon  as  proof  of  it  is  a  different  qu^tion,  and  must  be  fully  considered. 

The  two  important  questions  to  be  c<»isidered,  upon  which  the  case  depends  altogetber,  are 
diese^-Whether  there  is  sofficient  pnxtf  of  a  marrn^re  per  vsrba  de prasmtiy  and  that  in  Scot- 
hnd ;  and, secondly,  is  there  stifficimt  pnxtf^ a  marriage  fierveria  de fitiitre'm  writmg  written 
myvhcr^  and  of  a  copula  connected  with  that  promise  in  Scotland  ?  It  is  admitted  on  the  part 
of  the  appdlant,  that  the  writing  need  not  be  in  Scodand,  if  the  promise  which  it  {voves,  ano^ 
afda  which  followed,  were  both  in  Scotland. 

After  the  most  careful  attention  to  the  evidence,  1  do  not  feel  any  doubt,  that  there  is  no  proof 
of  1  naniage  per  verba  de  prasenti  in  Scotland,  none  of  a  promise  to  marry  in  futuro^  with  a 
subsequent  copula  connected  with  it  anywhere.  I  agree  with  the  Lord  President  and  Lord 
ArdmiDan  entirely  in  the  view  they  have  taken  of  the  case. 

Upon  the  first  question  I  have  to  say  there  is  clearly  no  direct  proof  of  the  actual  fact  of  a 
OisTo^  per  verba  de  prasenti.  The  respondent  states  in  her  condescendence  in  the  action  of 
dectaratw  of  marriage,  that  on  or  about  the  12th  April  1857  she  and  the  appellant  acknowledged 
and  declared  each  other  to  be  husband  and  wife  at  Mrs.  Gemble's  lodgings  in  Edinburgh,  and 
read  through  the  marriage  service  in  an  English  Prayerbook  ;  but  the  proof  did  not  make  out 
tbat  foct,  it  &iled  altogether ;  and  it  is  the  less  to  be  believed,  because  it  was  not  mentioned  in 
dte  defence  to  the  first  suit  for  declarator  of  freedom  and  putting  to  silence  at  alL 

But  diough  the  direct  proof  oif  marriage  in  Soo^iasid  per  verba  de  prasenii  ia\\s,ii\%  said  there 
ispioof  of  acknowledgment  by  both  parties,  which,  if  sufficient,  no  doubt  will  establish  such  a 
Diani^*e. 

h  b  ^  to  think,  that  in  the  ninetemth  century  die  law  d  marriage  in  Scotland  should  be 
Wt  in  sDch  a  state,  that  the  proof  of  tbat  most  important  relation  in  life  should  be  sometimes  left 
to  depend  upon  the  loose  recoUectioi  of  witnesses  of  conversations  so  <rfiten  misunderstood  and 
ia^emcdy  remembered,  and  sometimes  on  the  meaning  of  an  amatt»ry  expression  in  impusioned 
lRt»s.  We  must,  however,  take  the  law  as  we  find  it ;  but,  in  dealing  with  these  questions,  I 
diink,  that  evidence  of  this  character  should  be  closely  examined,  and  shotdd  not  be  acted  upon 
unless  no  reasonable  doubt  is  left  as  to  the  truth  of  the  facts  to  be  proved  on  the  minds  of  those 
who  are  to  decide  such  an  important  question,  and  can  any  one  say,  that  there  is  any  such  evidence 
in  tiiis  case  of  a  prior  completed  contract  of  marriage  in  Scotland  ? 

The  tircumstances  of  representing  each  other  in  their  tour  in  Scotland  at  inns  and  lodgings 
'here  they  otherwise  would  not  have  been  admitted,  or  at  villas  which  they  were  permitted  to 
see,  are  of  BO  weight.  As  they  do  not  in  any  way  establish  a  marriage  by  habit  and  repute,  they 
are  of  no  weight  to  prove  the  actual  fact.  The  same  may  be  said  of  his  subsequently  representing 
her  as  his  wife  at  the  Hotel  of  the  Chapeau  Rouge,  at  Dunkirk.  The  statement  to  Mr.  Goodliffe 
Untsd^  when  he  met  him  at  the  same  mn,  goes  further,  for  he  stated,  that  she  really  was  his  wife, 
btf  that  be  had  been  married  secretly  or  [nivately,  and  diat  he  wished  Mr.  Goodliffe  not  to 
acBttoB  it  m  society,  that  be  had  met  him  and  his  wif^  lest  it  should  come  to  the  ears  of  his 
bnily;  hut  it  is  perfectly  unc^tain,  whether  th^  statement  refers  toa  marriage  that  had  ali«ady 
taken  jfiaet  in  Scotland,  to  one  elsewhere,  and  it  may  just  as  well  relate  to  that  marriage, 
i4idi  vodoabtedly  had  taken  place  in  Ireland  in  August  1857,  and  which  he  did  no  doubt  wish 
to  keep  secret  To  establish  a  marriage  in  Scotland,  evidence  pointing  more  clearly  to  that 
vmrf  ought  to  have  been  woduced. 

Laos  consider  Uie  rest  or  the  evidence  by  which  that  proposition  is  sought  to  be  suj^rted. 
IV  main  evidence  on  which  reliance  is  placed  is  the  declaration  to  Mooney,  the  Roman  Catholic 
pKs ;  and  some  mention  is  also  made,  but  not  much  relied  upon,  of  a  statement  made  by  her 
m  the  appellant  presence,  and  not  at  once  contradicted  by  hiin,  that  she  had  been  "  twice 
married." 

It  ^)pears  to  me,  that  this  evidence  is  entirely  insufficient  to  form  a  serious  and  credible 
Kknovkdgment  on  the  part  of  the  appellant  of  a  previous  marriage  anywhere,  so  that  we  could 
Wieve  that  it  actually  took  place.  There  still  would  be  defects  in  the  proof,  that  the  marriage 
■0  adnowledged  took  j^e  in  Scotland ;  but  if  the  evidence  amounted  clearly  to  a  statement, 
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that  he  had  been  married  before  the  Irish  Roman  Catholic  marriage  took  place,  by  a  valid 
marriage  in  another  coimtry,  it  might  be  sufficient  to  enable  us  to  refer  it  to  Scodand,  as  he  bad 
made  no  promise  before  he  came  to  Scotland,  and  had  been  but  a  short  time  in  Ireland  ;  but,  as 
neither  of  the  parties  were  Scotch,  such  promise  must,  to  be  valid,  be  made  in  Scotland  after  one  of 
the  parties  had  been  there  for  tventy-one  days  next  preceding  the  marriage,  by  the  Statute  19  and 
20  Vict.  c.  96.  But  the  evidence  of  Mooney  seems  to  me  to  be  quite  onsatislacKn^,  and  vhoUy 
insufficient  to  prove,  that  the  appellant  acknowledged  a  previous  marriage  anywhere.  When 
closely  examined,  all  that  is  really  proved  by  Mooney  amounts  to  no  more  than  this,  that  the 
Bj^llant said,  that  there  was  no  necessity  for  this  ceremony  ;  "it  had  beenall  previously  settled 
or  arranged;  but  I  will  do  it  to  satisfy  the  lady's  conscience."  That  statement  made  by  the 
appellant  is  all  that  can  be  used  as  evidence  against  him.  What  the  fuiest  understood  from  his 
in-evious  cmversation  with  the  respondent  is  of  no  weight ;  and  it  is  oat  of  the  question,  that  what 
(he  appellant  said  amounts  to  any  acknowled^neDt  of  a  uevious  marriage  anywhore. 

As  little  can  any  reliance  be  placed  on  the  su[^K»ed  acknowledgment  by  his  not  Cfmtiadicting 
her  in  some  conversation  in  the  presence  of  Mr.  Thelwall,  in  which  she  said  she  had  been  twice 
christened  and  twice  married,  aiul  it  was  very  possible  that  she  might  be  twice  buried^  at  vbich 
the  appdlant  laughed.  He  said  nothing  of  importance.  It  is  impossible  to  attribute  the  slightest 
weight  to  such  an  occurrence  as  serious  adtnowledgment  of  a  previous  marriage.  Indeed^  little 
or  no  reliance  was  placed  on  that  circumstance  in  the  argument  before  us. 

It  seems  to  me,  therefore,  that  there  is  no  sufficient  proof,  or  anything  approaching  to  it,  by 
the  acknowledgment  of  the  parties,  of  any  previous  marriage  at  any  tinw  anywhere,  still  less  in 
Scotland,  so  as  to  prove  a  regular  Scotch  marriage  per  verba  deprasenti.  I  concur  in  the 
observations  of  Lord  Ardmillan,  that  it  is  remarkable,  that  throughout  the  whole  correspondence 
between  the  parties  there  is  not  one  letter  in  which  the  appellant  addresses  her  as  his  wife  and 
the  respondent  addresses  him  as  her  husband,  save  one,  which  contains  words  written  on  an 
erasure,  "  petting  sposa  bella  mia,"  which  I  doubt  not  were  originally  some  "  petting  possibil^ 
mente."  It  is  impossible,  at  all  events,  to  say,  that  there  is  any  satisfaaory  proctf  by  circumstantial 
evidence  of  a  complete  contractor  verba  tUprastnti. 

It  was,  however,  principally  contended,  that  there  was  a  promise  of  marriage  per  veria  dt 
future  in  Scotland,  evidenced  writing,  in  Scotland  or  ont  of  it,  followed  by  a  connected 
with  that  promise  in  that  country. 

I  am  clearly  of  opinion,  that  this  pn^wsitim  also  is  not  made  out  in  the  evidence. 

In  the  argument  before  us  I  may,  I  think,  say,  that  some  days  were  consumed  in  stating  and 
f»mmenting  on  the  first  acquaintance  in  September  1852,  their  respective  conditions  in  life,  their 
subsequent  conduct  when  the  appellant  was  at  Malta  and  the  respondent  at  Na[^ ;  afterwards 
their  meeting  at  Galata  in  1855  and  in  the  Crimea ;  his  return  by  the  Danube,  and  her  coming 
to  England.  That  she  then  went  into  Scotland,  and  they  were  both  there  and  in  Ireland,  and 
each  of  the  letters  that  passed  between  them  was  made  the  subject  of  a  long  comment.  Whether 
she  was  the  more  active  party  in  beginning  and  continuing  the  correspondence  ;  whether  the 
ambiguous  expressions  in  some  of  her  lively  and  impassioned  letters  were  always  directed  to  a 
fiitiu'e  regular  marriage,  or  to  a  different  relation  between  them,  was  discussed  at  great  length  ; 
whether  he  was  desirous  of  discontinuing  the  correspondence  at  one  time,  and  endeavoured  to 

Eut  an  end  to  their  intercourse  by  coining  to  England  by  Vienna,  and  abstaining  from  answering 
er  letters  for  long  periods ;  whether  b»  invited  her  on  her  return  to  this  country  to  come  to 
Scotland,  where  he  was  quartered,  or  she  came  without  invitation,  in  order  to  carry  her  plans 
into  effect :  these  difiierent  matters  were  made  the  snbject  of  very  long  aiMl  elaborate  discussion 
on  both  sides. 

It  seems  to  me,  I  omfess,  wholly  osdess  to  decide  these  various  quesdms.  Upon  a  carcfol 
consideration  of  Uie  wh(^e  evidence,  it  is  impossible  not  to  come  to  the  ctmclusion,  that  wdiatever 
had  been  said  or  thought  or  designed  by  either  of  the  parties,  the  appellant  and  respondent  had 
never  made  a  complete  and  unconditional  promise  of  marri^  to  each  other  befure  bis  return 
into  Scotland  and  her  arrival  there  in  the  beginning  of  1857. 

Up  to  this  period,  it  is  impossible  to  contend,  that  there  was  any  promise  of  marriage  proved 
by  the  correspondence  or  other  direct  evidence perverba  de  fuivro.  Indeed,  it  is  perfectly  clear 
that  any  marriage,  if  contemplated  at  any  time,  was  put  an  end  to,  as  appears  by  his  letter  of  the 
16th  August  1856,  and  her  letter  of  August  1856.  Besides,  if  the  correspondence  contained 
evidence  of  a  promise  anywhere,  it  was  of  a  promise  out  of  Scotland.  Indeed,  the  Lord  Advocate, 
in  his  very  able  address  to  your  Lordships,  was  obliged  to  admit,  that  upon  that  previous 
Ctvrespondence  he  could  not  rely,  and  must  shew  that  promise  by  the  evidence  of  that  which 
occurred  afterwards. 

The  great  question  is,  Whether  there  is  to  be  found  in  the  subsequent  correspondence  any 
promise  made  in  Scotland  of  a  future  marriage,  or  any  written  acknowledgment  of  any  previous 

r-omise  of  marriage  in  Scotland,  by  him  to  her,  or,  I  may  say,  indeed,  of  a  promise  anywhere, 
most  say,  that  I  think  then  is  no  satislactory  proctf  of  any  such  juomise  or  acknowledgment — 
ihere  are  some  ambiguous  statcmeots  which  must  be  caref"Uy  conudered.   I  think  their  meaniiig 
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■^beamjectiued  with  great  probaUlity  of  the  tnttli  of  that  Cfn^ecture,  vithout  attributing  to 
them  the  meaning  of  being  a  promise  <u  marriage,  or  die  acknowledgment  of  one ;  bui^  at  all 
emu,  Aey  are  much  too  ambiguous  and  obscure  to  ctHistitute  a  step  to  to  important  a  itiation 
uihmnl  hniband  and  wife. 

la  aasnr  to  a  letter  of  hers,  which  was  probably  sent  from  DuUin  in  May  1S57,  containing 
the  auffiage  cards  of  Mr.  and  Mrs.  Shears,  he  congratulates  her  onhtf  supposed  marriage  with 
Ur.  Sbev^  and  says,  that  by  that  marriage  she  had  earned  his  lasting  gratitude,  as,  on  reflection, 
be  End  placed  himself  in  a  false  and  painful  positicHi  with  regard  to  her,  that  he  bad  promised 
Id  do  mm  than  he  could  have  performed  when  the  time  came. 

It  seems  to  me,  that  it  is  impossible  to  hold  this  to  be  satisfactory  evidaice  of  any  prior 
motndidonal  pcDmise  of  marriage,  which  he  was  then  bound  to  perform.  It  may  be  reascHiably 
sqipued  to  refer  to  a  promise  of  marria^  of  some  sort  somewhere  made,  because  the  occasion 
of  nitiag  the  letter  is  her  supposed  marriage  to  Mr.  Shears.  He  congratulated  himself  up<m 
bein^ideased  from  a  false  position ;  but  it  may  be  a  refereiKe  to  a  promise  of  marriage  upon 
amdniaas  iriiich  he  could  not  have  perfimned,  as  the  sufficiency  of  bU  tortun^  or  the  consent 
flfbisiebtifes ;  and  her  anamr  shews,  tb^  she  bad  no  promise  that  she  could  inai^  upon,  for 
des&yi,  Oat  "he  knew  he  was,  and  always  had  been,  free."  The  precise  date  of  that  letter  is 
ao^  so  Car  as  r  can  leant,  ascert^ned,  but  it  mast  have  bem  soon  after  the  receipt  of  that  to  which 
knsan  answer,  written  in  May  1857. 

B«  the  greatest  reliance  was  placed  by  the  respondent's  counsel  on  the  letter  written  by  the 
appcAut  00  Christmas  day  1857,  in  which  he  sa^  he  had  nerer  intentionally  deceived  her,  and 
mu  done  more  than  he  had  promised  at  great  risk."  It  is  certainly  omjectural  what  that  promise 
vu ;  certainly  it  was  not  a  promise  of  marriage  in  fiituro^  for  the  promise  referred  to  had  been 
alieidy  performed.  It  would  be  quite  unsafe  to  rely  upon  it  as  an  admission  of  a  marriage  already 
vn^KSK  per  verba  de  prasetUi.  It  must,  in  that  case,  have  been  a  marriage  agreed  upon  and 
onied  into  efifect  since  the  dates  of  the  letters  last  referred  to,  at  which  time  slw  acknowledged 
tbt  he  was  entirely  free.  It  is  a  mere  conjecture  what  promise  is  referred  to.  It  may  be 
MMtthing  that  was  connected  with  her  then  present  condition  wbi<ji  he  was  desirous  to  conceal, 
and  ^lidi  she  wished  to  disclose,  an  event  "  which  could  be  avoided,  and  which  would  be  equally 
BvcluvDc  to  him  and  to  her ; "  and  he  strongly  urges  upon  her  her  duty  to  keep  it  secret.  He 
sin  dot  the  letter  referred  to  her  threat  to  disclose  the  illicit  intttcourse,  if  she  had  4 

If  we  are  to  treat  the  statement  of  that  letter  as  an  acknoiriedement  of  a  previotts  marriage, 
it  nay  possiUy  refer  to  the  maniage  at  Rostrevor,  which  he  bad  concurred  in  at  her  request, 
and  vluch  had  caused  him  to  incur  a  great-risk  by  the  danger  of  offending  his  relations,  and 
Bqmtghis  pecuniary  prospects.  But  as  to  a  promise  to  marry  0i/«/«fv,the  fetter  seems  tome 
vkoly  insufficient  to  prove  iL 

li  the  abscDce  of  any  [voofs  of  a  promise  v&  marriage  evidenced  by  writing,  it  beccvnes 
mecessuy,  in  my  mind,  to  consider  whether  any  c^la  leferabfe  to  it,  and  so  conneoed  as  to 
mke  it  valid,  ever  took  place  in  Scotland . 

There  is  no  proof  of  ofPula  in  Scotland  prior  to  August  1857,  which  can  be  judicially  relied 
^Do ;  she  denies  it  altogether,  and  the  proof  of  it  by  some  expressions  in  a  letter  of  hers  as  to 
nut  ocanred  in  the  fifth  story  of  Mrs.  Gemble's  house,  and  which  the  appellant  insists  upon 
as  proof  of  a  copula — these  cannot,  I  think,  be  considered  as  proof  of  that  fttet. 

la  Jnly  at  die  beginning  of  Ai^st  1857  they  met  at  Waterford,  in.  Ireland,  and  at  Malahide, 
Ne«Ty,aDd  Rostrevor:  from  that  time  to  the  15th  August,  on  which  day  the  Roman  Catholic 
narr^  took  place,  they  unquestionably  cohabited  together  as  man  and  wife.  Any  promise  subse- 
3^  to  tke  fint  of  these  days  in  Scotland— which  it  must  be  in  order  to  constitute  a  step  towards  a 
Sootck  nania^e— conkl  not  be  a  compfete  marriage  by  a  subsequent  A^fte^  in  Scotland,  forming 
a  pan  of  a  senes  in  an  iUidt  ctmcubii^e  b^ua  and  continued  rora  cmisiderable  period  of  time 
Maf  .Scothnd.  I  do  not  di^te,  that,  acccniding  to  the  authorities,  such  a  previous  balnt  of 
"Bg  ifidt  ittercoors^  if  lud  aude  and  repented  of,  migfit  render  a  promise,  with  a  subsequent 
o^a2>  00  the  fiuth  of^  it,  a  sufficient  marriage  acceding  to  the  law  of  Scotland,  as  explained 
hf  Lord  Glnlee  and  Lord  Pitmilly  in  the  case  of  Sim  v.  MileSf  8  S.  97.  The  same  question  is 
^  discussed  in  the  case  of  Heggan  v.  Craigie,  M'L.  &  Rob.  943-971.  I  do  not  think  it 
■tnnry,  however,  to  discuss  this  question,  as  no  promise  to  marry  in  future  can  be  proved ; 
a  it  accessary  to  consider  the  very  important  question,  whether,  tf  there  was  a  marriage  by 
futuro  in  Sc(ttland  and  subsequent  copula  there,  it  was  anything  more  than  a  binding 
^ccncDt,  not  an  actual  marriage,  and  was  put  an  end  to  by  the  subsequent  regular  marriage  to 
Mn.  Forbes  in  the  mondi  of  June  1858. 

My  opinion  in  diis  case,  which  I  have  formed  after  due  care,  and  so  as  to  entntain  ultimately 
■Bdoabt  upiMi  it,  is  founded  entirely  upon  the  dry  and  simple  question  of  fact,  that  there  was 
••^Mlike  satis&ctory  proof  of  a  marriage  in  Scotland  per  verba  de  prasenti,  nor  of  any  by  an 
l^cnnmional  promise  or  future  marriage  there,  or  indeed  anywhere,  with  a  subsequent  copula 
■ttatoontiy  counected  with  it;  and, ther^ore,  I  am  bound  to  give  my  .advic^  that  your 
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Lordships  should  reverse  the  judgment  of  the  Court  of  Sessirai,  and  confinn  the  sentence  ol 
declarator  of  freedom  and  putting  to  silence. 

Lord  Chelmsford. — in  these  conjoint  actions  of  declarator  of  freedom  and  putting  to  silence 
and  of  declarator  of  marriage,  the  question  to  be  decided  is  the  same,  viz.  whether  the  appeUani 
and  respondent  are  lawfully  married  persons. 

The  onus  of  establishing  a  lawful  marriage  rests  in  each  case  upon  the  respondent,  and  it  can 
<MiIy  be  satisfied  by  clear  and  satisfactory  proof  of  the  fact. 

The  respondent  asserts,  that  she  became  the  wife  of  the  appellant  either  by  reason  of  a  contract 
of  marriage  by  interchange  of  consent  ptr  verba  de  preesenti,  or  by  a  promise  of  marriage 
subsequenU  copuld,  or  by  a  regular  marriage  with  due  religious  ceremony  in  Ireland.  It  is  to  be 
observed,  that  the  first  two  grounds  upon  which  the  existence  of  a  marriage  is  relied  upon  are  to 
a  certain  degree  inconsistent  with  each  other.  It  does  not  seem  very  probable,  that  there  should 
exist  at  the  same  time  an  actual  marriage  per  verba  de praxHti  and  a  marriage  resulting  frcan  a 
promise  followed  by  copula^  whichever  of  the  two  is  supposed  to  have  preceded  the  other  ;  and 
It  is  not  a  circumstance  favourable  to  the  respondent,  that  at  the  close  of  theaivument  her  counsel 
have  not  been  disposed  to  rest  her  case  upon  any  one  ground,  but  have  contended,  that  in  this,  or 
that,  or  the  other  way,  a  marriage  is  proved  to  have  taken  place.  Even  with  regard  to  the 
aclmowledgments  supposed  to  be  derived  from  tbe  correspondence  between  the  parties,  they 
have  been  unable  to  adopt  a  decided  line,  and  say  whether  they  must  be  taken  to  relate  to  an 
actual  marriage,  or  to  a  mere  promise  of  marriage ;  and  with  respect  to  the  marriage  in  Ireland, 
they  have  used  it  either  as  vahd  in  itself,  or  as  proof  of  the  recognition  of  a  previous  marriage. 
The  wh<^e  of  the  voluminous  evidence  is  thus  thrown  loosely  before  your  Lordships,  in  order 
that  you  may  extract  from  it  proof  of  a  marriage  in  one  or  the  other  of  the  ways  insisted  upon  by 
the  respondent. 

It  appears  to  me,  that  there  was  a  great  deal  of  preliminary  matter  dwelt  upon  at  considerable 
length  in  the  course  of  the  argument  on  both  sides,  which  is  not  very  material  to  the  question  to 
be  decided.    For  instance,  it  could  hardly  be  necessary  to  occupy  time  in  ascertaining  the  exact 
condition  in  life  of  the  parents  of  the  respondent,  which  at  best  could  have  only  a  remote  bearing 
on  the  probability  or  improbability  of  a  marri^e  taking  place  between  the  parties.    If  tbe  bjA 
of  the  marriage  is  proved,  the  question  of  antecedent  probability  or  improbability  is  entirely  pot 
aside,  and  if  it  is  not  proved,  ail  previous  speculations  about  it  are  useless.   So,  and  for  the  same 
reason,  I  think  it  unimportant  to  settle  the  exact  mode  m  which  the  parties  originally  became 
acquainted  when  they  met  on  board  tbe  Boulogne  steamer.  Nor  is  it  necessary  to  enter  into  any 
consideration  of  the  propriety  of  the  respondent's  conduct,  or  the  object  she  had  in  view  in 
renewing  a  single  day's  acquaintance  after  an  interval  of  ten  months  by  means  of  a  letter  vrbich 
it  may  be  supposed  could  as  easily  have  reached  her  cousin  tbroi^h  the  regular  channel  as  through 
a  private  and  unknown  hand.  There  seems  also  to  be  no  occasion  to  dwell  upon  the  correspondence 
immediately  after  its  commencement,  or  to  ascertain  with  any  accuracy  which  of  the  two,  the 
appellant  or  the  respondent,  was  more  forward  to  adopt  a  familiar  and  intimate  style  of  address 
to  the  other.    The  character  of  the  early  part  of  the  correspondence  b  certainly  unusual,  and  not 
exactly  what  might  have  been  expected  between  persons  who  when  it  began  had  been  only  once 
in  each  other's  company  ten  months  before,  and  who  continue  to  write  in  the  same  strain  for  more 
than  two  years  without  having  met  a^in.    It  must  be  admitted,  whatever  opinion  may  be 
entertained  of  their  ultimate  objects  and  intentions,  that  both  parlies  were  indulging  in  rather  a 
hazardous  interchange  of  sentiment  and  feeling.    Whether  from  the  beginning  there  was  a 
preconceived  design  on  the  part  of  the  respondent  to  entangle  the  appellant  in  a  matrimonial 
engagement,  and  the  appellant  (as  his  counsel  alleges)  was  not  unwilling  to  amuse  his  leisure 
hours  in  this  imaginative  and  romantic  intacourse,  but  without  any  ulterior  views,  I  will  not  stop  to 
consider.   The  only  use  made  of  the  earlier  correspondence  is  to  endeavour,  from  the  tone  and 
character  of  it,  to  establish  the  great  probability,  that  if  the  parties  ever  met  again  a  more  intimate 
relation  would  be  establi^ed  between ^them.    All  that  has  a  direct  and  immediate  bearing  upon 
the  question  of  marriage  will  be  found  aftor  the  period  when  the  parties  met  in  Edinburgh  in 
February  1857.    I  should  therefore  have  omitted  all  notice  of  the  previous  conduct  and 
correspondence  of  the  parties,  if  they  had  not  been  r^arded  by  one  of  the  learned  judges  of  the 
Court  of  Session,  Lord  Curriehill,  as  serving  "  to  indicate  the  purpose  for  which  the  meeting  in 
Scotland  took  place."   But  the  remarks  which  I  shall  make  upon  the  early  imercourse  between 
the  parties  must  be  considered  rather  as  an  introduction  to  the  case  than  as  any  substantial  part 
of  it    Whether  the  object  of  the  respondent  in  joining  the  Soeurs  de  la  Charit^  and  going  to 
Constantinople  was  in  order  to  be  nearer  the  appellant,  and  whether  she  availed  herself  of  the 
invitation  of  Lady  Straubeniee  too  forwardly  and  eagerly,  that  she  might  have  an  oppormnity  of 
meeting  him,  are  circumstances  which  may  be  dismissed  from  consideration  as  having  no  bearing 
upon  the  question  of  a  subsequent  contract  or  promise  of  marriage.   The  occasion  of  their 
meeting  at  Galata  seems  to  have  been  produced  by  the  appellant  himself.   The  respondent  says 
he  sought  her  out,  and  met  with  her  there.   The  appellant  alleges,  that  she  fiimishied  him  with 
her  address,  and  asked  him  to  call.   But  it  clearly  appears  that  her  address  was  communicated 
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10  tta  OD  his  anival  in  the  Bosphonis  at  his  own  request.   It  is  at  Galata^  the  respondent  asserts, 
tktttbe  first  mutual  promise  and  engagement  to  many  took  place.   This  assertion  is  doiied  by 
tbeappeUant ;  and  there  is  not  only  no  proof  of  it,  but  subsequent  circumstances  render  it  highly 
ia^HMublc:   And  one  can  hardly  avoid  an  observation  in  passing  upon  the  way  in  which  the 
icspoodent  iavariably  alleges  upon  every  occasion  when  she  meets  the  appellant,  that  he  proniiised 
ber  mairiaFe.    If  any  such  promise  was  made  at  Galata,  it  is  utterly  unaccountable,  that  when 
the  respoDdient  availed  herself  of  Lady  Straubenzee's  invitation  to  the  Crimea,  she  should  have 
arrired  there,  and  been  near  the  appellant  for  several  days,  without  his  taking  any  notice  of  her. 
The  ba  appears  from  one  of  her  own  letters  written  after  she  had  left  the  Crimea,  in  which  she 
says,  "  it  is  useless  to  tell  you  what  attracted  me  to  the  Crimea,  at  the  risk  of  being  frozen  to 
dcuh.  It  is  to  no  purpose  recapitulating  what  secret  instinct  pointed  out  to  me  your  little  hut ; 
fcow  ia  spirit  I  begged  and  prayed  to  be  let  in  for  mercy's  sake — for  pit/s  sake.    No,  you  were 
ianthierable  for  a  whole  fortnight ;  you  resisted  the  small  plaintive  voice."  The  respondent  alleges, 
Ikai  daring  her  stay  in  the  Crimea  the  appellant  told  her  he  was  in  great  pecuniary  embarrassment 
and  dependent  upon  an  uncle,  who  did  not  wish  him  to  marry  ;  that  she  proposed  to  him  to  break 
off  the  engagement  which  1^  been  entered  into  at  Galata,  to  which  he  would  not  agree,  and 
cndearonred  to  persuade  her  to  a  secret  marriage,  and,  amoitf  other  suggestions,  proposed,  that 
titer  should  be  privately  married  in  the  Greek  chapel  at  BaUklara.   All  this  is  denied  by  the 
appdUDt,  but  he  asserts,  that  in  their  interviews  in  the  Crimea  "  great  &miliarities  ensued  between 
them."  What  actually  happened  there  may  be  in  some  degree  collected  from  the  correspondence 
vhidi  afterwards  passed  between  the  parties.    It  appears  to  me  to  be  clear  from  a  letta  written 
die  respondent  after  they  parted  in  the  Crimea,  that  there  must  have  been  some  talk  (at  least) 
about  marriage,  and  that  the  appellant  had  interposed  a  difficulty  with  respect  to  money  matters 
aiul  bis  obligations  to  his  uncle.   All  these  things  are  alluded  to  in  this  letter,  and  it  has  never 
been  alleged  by  the  appellant,  that  they  were  the  mere  imagination  of  the  respondent  Whether 
tbedrcomstances  connected  with  the  debt  and  the  promise  to  the  uncle 'were  true,  or  were  a 
Qiere  pretence  and  excuse  for  putting  off  a  marriage,  is  another  question. 

With  respect  to  the  appellant's  assertion  of  familiarities  in  the  Crimea,  it  is  sufficient  to  say, 
dial  there  is  no  evidence  on  the  subject.  The  conclusion  which  1  draw  from  the  correspondence 
U  this  period  is,  that  the  interviews  at  Galata  and  in  the  Crimea,  but  more  especially  at  the  latter 
pbce,  had  raised  an  assurance  in  the  mind  of  the  respondent,  that  the  appellant  was  willing  to 
mny  her,  if  the  suggested  obstacle  which  he  had  interposed  could  be  removed ;  and  that  ber 
ftdii^  not  to  say  her  passions,  had  been  highly  excited  b^  the  expectation  which  had  been  thus 
created,  and  that  ber  mind  dwelt  stron^fly,  and  expressed  itself  pusionately,  upon  the  prospect 
cf  Ae  anticipated  gratification  c£  her  wishes. 

The  letters  of  the  appellant,  on  the  other  band,  were  at  a  character  to  elicit  from  the  respond- 
cit  heqoent  complaints  of  their  coldness, — whether  their  tone  and  manner  were  designedly 
wkfKed  1^  the  appellant  for  the  purpose  of  checking  the  hopes  which  he  had  previously  raised, 
vindicated  the  real  state  of  his  reelings  towards  her.  Certainly,  nothing  could  have  occasioned 
peatcr  discouragement  to  the  respondent  than  the  non-fulfilment  of  the  appellant's  promise  to 
n^itber  at  BebM:k  on  his  way  home  from  the  Crimea,  and  his  returning  by  the  Danube  and 
Vienna  for  the  avowed  purpose  of  avoiding  a  meeting.  Whatever  engagement  may  have  been 
cntoed  into  at  this  period  is  of  small  importance,  as  it  was  entirely  at  an  end  when  the  respond- 
ent left  the  Crimea,  a  fact  which  appears  from  the  evidence  of  Lady  Straubenzee,  and  which  was 
distinctly  admitted  by  the  Lord  Advocate  in  his  able  argument  for  the  respondent  Lord  Currie- 
hi&  hinMlf  says,  that  on  the  parties  meeting  in  Scotland  in  February  1857,  there  had  not  been 
a  coudaded  agreement  or  promise  to  marry ;  so  little  foundation  does  there  appear  to  be  for  his 
QHidasioa,  that  the  meeting  in  Scotland  was  for  a  purpose  indicated  by  anything  which  had 
pRnouilf  passed,  or  for  supposing,  that  it  had  been  arranged  beforehand. 

Tbe  early  period  of  the  history  of  the  parties  having  been  thus  shewn  to  have  a  very  slight 
>BAKnce(if  any)  upon  the  important  part  of  the  case  upon  which  I  am  entering,  I  shall  dismiss 
•&  that  bas  been  urged  in  argument  with  respect  to  the  appellant's  coirespondence  with  Mrs. 
Bdiaiay,  the  respm^nt's  sister,  in  whidi  it  is  said  he  intimated  to  her,  ^t  no  marriage  could 
"cr  t^e  place  between  them,  with  this  single  observation,  that  the  purport  of  the  letter  may 
bate  been  exaaly  what  the  appellant  asserts,  and  yet  that,  having  been  written  in  the  year  1854 
it  is  not  inconsistent  with  the  fact  of  the  alleged  subsequent  contract  or  promise  of  marriage  in 
£<tinbiirgh  in  the  year  1857.  To  this  period,  then,  when  the  material  part  of  tbe  case  really 
concneQces,  I  now  proceed. 

1  collect  from  the  condescendence  of  the  respondent  and  from  tbe  evidence,  that  the  respond- 
ent vent  to  Scotland,  not  upon  any  invitation  of  the  appellant,  but  that  having  heard,  that  the 
appell3Dt  was  stationed  at  Leith  Fort,  she  proceeded  to  Edinburgh  with  her  friend  Miss  Macfar- 
for  the  sole  purpose  of  having  an  opportunity  of  meeting  the  appellant  again.  Be  this  as  it 
may,  the  parties  are  now  brought  together  in  a  pbce  where  alone  the  Scotch  marriage  could  have 
been  contracted,  and  where  the  evidence  therefore  becomes  of  essential  importance. 
Befofe  entering  upon  the  case  as  applicable  to  this  period,  it  may  be  useful  to  consider  shordy 
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the  two  modes  by  which  irregular  marriages  may  be  contracted  in  Scotland.  The  one  is  by  a 
deliberate  expression  of  mutual  consent  de  prasenti,  which  may  be  proved  by  wimesses  who  were 
present  at  the  time,  or  by  the  subsequent  serious  and  intentional  acknowledgment  of  the  parties^ 
whether  verbal  or  otherwise.  The  other  is  by  a  written  promise  of  marriage  followed  by  a  copula 
occurring  in  consequence  of  the  preceding  promise.  This  species  of  marriage  may,  like  the 
other,  be  proved  by  subsequent  acknowledgment,  but  only  by  an  acknowledgment  in  writing. 

It  was  argued  on  the  part  of  the  appellant,  that  a  promise  suhequenie  copuld  does  not  amount 
to  a  contract  of  marriage,  but  is  only  evidence  of  it.  I  collect,  however,  from  the  text  writers 
upon  the  subject,  that  a  promise  of  marriage  followed  by  copula  together  constitute  marriage, 
from  a  presumption  or  fiction,  that  the  consent  de  prasentiy  which  ts  essential  to  marriage,  was 
at  the  moment  of  the  copula  mutually  given  by  the  parties  in  consequence  of  the  anterior  promise. 
It  would  seem,  therefore,  that  the  contract  cannot  be  referred  back  to  the  antecedent  promise, 
but  can  be  dated  only  from  the  time  when  the  mutual  interchange  of  present  consoit  is  supposed 
to  be  given.  As  this  description  of  marriage  is  peculiar  to  Scotland,  it  is  obvious,  that  ev^ything 
which  is  essential  to  the  contract,  viz.  both  the  promise  and  the  copula  must  have  taken  place 
there,  and  must  be  distinctly  proved,  either  directly  or  by  written  acknowledgment,  to  lu.ve  each 
cmT  them  this  local  requisite.  These  being  the  two  kinds  of  irregular  marriages  in  Scotland,  with 
their  modes  of  proof,  I  proceed  to  examine  the  evidence  by  which  the  respondent  endeavours  to 
establish,  that  in  one  or  other  of  these  ways  she  became  and  is  the  lawful  wife  uf  the  appellant. 

The  respondent  went  to  Edinburgh  in  January  or  February  1857,  and  took  lodgings  at  Mrs. 
Gemble's  m  St.  Vincent  Street.  The  appellant  was  in  the  habit  of  visiting  her  there,  but  Mrs. 
Gemble  says,  that  "  Miss  Macfarlane  was  always  present  when  he  called,  either  in  the  room 
itself  or  in  an  adjoining  room,  from  which  everythmg  that  passed  could  be  overheard."  Under 
these  circumstances,  it  is  alleged  by  the  respondent,  in  her  condescendence,  that  on  or  about  tbe 
I2th  of  April  1857,  in  this  bouse  in  St  Vmcent  Street,  the  appellant  and  respondent  solemnly 
acknowledged  and  declared  each  other  to  be  husband  and  wife ;  that  they  read  throug'h  the 
marriage  service  of  the  Church  of  England  together,  and  at  the  conclusion  of  it  the  appellant 
said  to  the  respondent — "  This  makes  you  my  wife  according;  to  the  law  of  Scotland,"  or  used 
words  of  similar  import.  If  clear  and  satisfactory  evidence  or  this  solemn  acknowledgment  and 
declaration  could  have  been  adduced,  it  wouM  not  be  very  material,  that  the  respondent  happens 
to  have  stated  it  to  have  occurred  on  the  12th  of  April,  which  (on  turning  to  the  Alraanac  for  the 
year  1857)  appears  to  have  been  Easter  Sunday,  Mrs.  Gemble  having  deposed,  that  the  appel- 
lant "  visited  the  respondent  every  day,  Saturdays  and  Sundays  excepted,  on  which  days,*'  she 
adds,  "he  never  called." 

But  the  only  evidence  in  support  of  this  important  allegation  of  the  respondent  is  derived  from 
this  witness,  Mrs.  Gemble,  who  says,  that  "  she  recollects  one  afternoon  of  hearing  Major 
Yelverton  reading  in  the  room  where  the  pursuer  was.    She  did  not  take  notice  how  long  tbe 
reading  continued.    It  appeared  to  be  earnest  reading,  and  in  a  religious  tone."    It  is  unneces- 
sary to  say,  that  such  a  statement  as  this  is  wholly  insufficient  to  establish  tbe  truth  of  the 
respondent's  allegation.  And,  all  circumstances  considered,  it  seems  highly  improbable,  (even  if 
Mrs.  Gemble  heard  the  appellant  reading  in  a  solemn  tone  at  any  time,)  that  it  could  have  been 
what  the  respondent  describes.    It  has  already  been  proved  by  this  same  witness,  that,  during 
the  appellant's  visits  at  her  house,  Miss  Macfarlane  was  always  in  the  room  with  them,  or  in 
another  apartment  which  opened  into  it,  "  from  which  she  could  hear  all  that  was  said.*'  But 
Miss  Macfarlane,  upon  being  rather  boldly  interrogated  by  the  appellant's  counsel "  whether  she 
ever,  during  her  stay  at  Mrs.  Gemble's,  heard  the  defender,  or  the  pursuer  and  defender,  read 
over  the  Church  of  England  marriage  service,"  distinctly  answered  "No."  Now,if  this  s^emn 
dedaration  and  acknomedgment  had  been  previously  arranged  and  was  seriously  intended,  but 
was  not  meant  to  be  divul^d  until  some  future  occasion,  it  is  unaccountable,  that  it  should  have 
been  made  in  a  place  where  it  was  certain- to  be  overheard  by  Miss  Macfarlane ;  and  if  it  were 
not  intended  to  be  kept  secret,  and  was  the  result  of  a  deliberate  purpose  of  matrimony,  it  is 
difficult  to  understand  why  she  was  not  called  in  to  witness  it.  According  to  Mrs.  Gemble,  there 
had  been  a  previous  distinct  avowal  on  the  part  of  the  appellant  of  his  matrimonial  intentions 
towards  the  respondent,  for  he  said  to  her  on  one  occasion,  "  If  I  marry  Miss  Longworth,  I  will 
marry  the  cleverest  girl  in  Edinburgh."   These  words  she  afterwards  changed  to,  "When  I 
marry,"  &c.  making  them  amount  to  a  declaration  by  the  appellant,  that  a  marriage  had  been 
agreed  upon.    I  own,  that  I  am  always  suspicious  of  the  accuracy  of  a  witness  who  undertakes, 
after  a  great  lapse  of  time,  to  speak  to  expressions  which  (as  appears  by  this  instance)  may  be 
turned  to  a  different  meaning  by  the  alteration  of  a  single  word ;  and  I  am  compelled  to  doubt, 
whether  the  appellant  made  the  remark  to  Mrs.  Gemble  either  in  the  one  form  or  the  other,  when 
I  find  that  Miss  Macfarlane,  when  questioned  upon  the  subject,  and  having  the  very  words  put 
to  her,  has  no  recollection  of  having  beard  them,  and  when  they  ar^  inconsistent  with  the 
respondent's  whole  case  as  to  the  secrecy  of  their  matrimonial  engagenmits.   There  appears, 
therefore,  to  be  an  entire  want  of  direct  evidence  of  this  alleged  mutual  interchange  of  present 
consent,  and  the  allegation  itself  is  attended  with  great  imiwobabilitiesi  but  the  deficiency  of 


YELVERTON  v.  LONGWORTH.   [Z.  Chelmsjords  opinion.]  1279 


pvi,  aod  all  the  difficulties  suggested  by  the  circumstances,  may  of  course  be  removed  by 
sobsetjiiait  distinct  and  unequivocal  acknowledgments  of  its  having  taken  place. 

More  i»>ceeding,  however,  to  consider  the  letters  immediately  following  the  respondent's 
deisnurefrom  Edinburgh,  which  are  relied  upon  as  furnishing  evidence  to  this  effect,  it  is  neces- 
sary to  advert  to  the  other  ground  of  marriage,  which  also  belongs  to  this  period,  viz.  a  promise 
of  naniage  in  Scotland,  followed  by  copuia  there,  because  the  supposed  acknowledgments  are 
indiaiiininately  and  indifTerently  applied  both  to  the  actual  contract  of  marriage  in  Edinburgh, 
wfaich  ve  have  been  considering,  and  to  a  promise  of  marriage  alleged  to  have  been  there  made. 
Tbcre  is  no  distinct  allegation  of  the  exact  time  to  which  this  promise  is  to  be  assigned,  but  I 
usom^  that  it  must  be  referred  to  a  period  before  the  alleged  solemn  acknowledgment  and 
declmtioo,  as  there  would  seem  to  be  no  reason  or  occasion  for  it  afterwards.  A  promise  of  this 
tind  must  (as  has  been  already  stated)  be  in  writing.   It  is  not  pretended,  that  there  is  any 
dimt  evidence  of  the  requisite  descriptioQ,  and  the  proof  that  any  such  promise  was  made  in 
Scodand  must,  therefore,  be  found,  if  at  all,  in  the  letters  subsequently  written  by  the  parties.  It 
mts  be  bame  in  mind,  that  it  is  a  part  of  the  respcmdent's  case,  that  this  supposed  promise  was 
DK  inmediately  followed  by  copulas  for  she  alleges  in  her  condescendence  that  she  ^entertained 
oonsdratious  scruples  about  the  propriety  of  a  marriage  not  celebrated  by  a  priest,  and,  accord- 
inglf,  reused  to  cohabit  with  the  appellajit  without  having  gone  through  a  ceremony  of  marriage 
b;  X  [ffiest  of  her  own  faith,  and  that  the  appellant  became  so  pressing  in  his  solicitations  that 
^  ^Kxild  cohabit  tc^^ether  as  husband  and  wife,  that  she  left  Edinburgh  about  ten  days  (in 
bet,  tvo  days)  after  the  acknowledgment  and  declaration  before  mentioned." 

lie  appdllant,  on  the  other  hand,  asserts  that  secret  and  illicit  sexual  intercourse  with  the 
icspondeiit  occurred  during  her  residence  at  Mrs.  Gemble's ;  and  it  is  one  of  the  many  strange 
ditiirastances  connected  with  this  extraordinary  case,  that  the  fact  of  copula  at  this  period,  which 
woold  be  ^vourable  to  the  respondent,  so  far  as  she  relies  upon  a  mere  promise  of  marriage,  and 
tiwnfore  |»ejadicial  to  the  appellant  to  the  same  extent,  should  be  denied  by  her  and  asserted 
by  him.  It  is  sufficient,  upon  their  contradictory  allegations,  to  say,  that,  although  some  stress 
has  been  laid  upon  an  unexplained  expression  in  one  of  the  respondent's  letters,  reminding  the 
amllant  of  the  little  room,  five  stories  high,  where  they  had  been  so  happy,  (the  respondent's 
todpi^  at  Mrs.  Gemble's  being  a  flat  uptm  the  third  floor,)  there  is  nothing  beyond  the  as- 
I  sertiao  of  the  appellant  to  prove,  that  there  was  any  sexual  intercourse  between  them  at  this 
)  period. 

The  re^xmdent  then  leaves  Edinburgh,  having  (as  she  alleges)  not  only  received  the  appel- 
iot's  pnunise  to  marry  her,  but  having  actually  become  his  wife  by  a  solemn  and  binding  con- 
tun  «■  marriage  into  which  they  had  both  deliberately  entered.  Direct  evidence  of  either  the 
(nnise  or  the  contract  is  wholly  wanting;  but  the  respondent  contends,  that  they  are  both 
nWDvocally  proved  by  the  letters  which  afterwards  passed  between  her  and  the  appellant. 

Tk  most  convenient  mode,  perhaps,  of  examining  this  part  of  the  case  will  be  to  consider  the 
efitct  of  the  correspondence  down  to  this  period,  in  which,  if  acknowledgments  are  found,  they 
refer  only  to  the  alleged  marriage,  or  promise  of  marriage,  in  Scotland  separately  from  the 
ktters  vritten  after  the  religious  ceremony  in  Ireland. 

It  was  reasonably  to  be  expected,  that  the  greatest  tight  will  be  thrown  upon  the  doubtful 
Veaioos  of  the  Scotch  marriage,  upon  which  the  parties  are  at  issue,  by  the  earliest  letters 
vlucb  passed  after  they  separated  in  Edinbui^h.  According  to  the  respondent's  case,  the  object 
«f  btr  k»g  cherished  hopes  and  aims  had  been  attained,  so  far,  at  least,  as  that  the  appellant 
bad  betonw  irrevocably  bound  to  her  by  the  sacred  tie  of  marriage.  In  the  very  first  of  her 
liters  after  this  event  we  should  naturally  look  for  some  expression  of  satisfacticm,  if  not  of  hap- 
PiKss,  that  so  for  her  wishes  had  been  accomplished,  and  such  language  as  the  following  could 
bvdly  kiK  been  anticipated :— "  I  am  like  unto  the  woman  in  the  Gospel,  troubled  about  many 
^i>^;  troubled  not  to  see  you,  with  unspeakable  longings  for  an  absent  loved  one ;  doubts  and 
>MK  about  the  durability  of  requitement;  misgivings  Test  the  ardency  of  attachment  was  merely 
MC  efiect  of  proximity— lest  a  two  months'  trial  will  not  prove  its  emptmess."  And,  again: — 
"What  is  the  use  of  their  saying,  *  You  must  keep  quiet,'  when  I  cannot  trust,— when  by  trust- 
^1  may  kse  both  life  and  life  hereafter  (or,  at  least,  the  fruits  of  a  life  of  patient  suffering) ; 
w  if  yoQ  did  deceive  me  again  in  that  last  not  to  be  remedied  point,  the  physical  part  would  five 
On  the  other  hand,  my  whole  nature  demands  the  risk — the  trial  to  be  made ;  it  has 
^(■id  itself  too  closely  about  you  to  give  you  up  now;  even  writing  about  it  1  have  little  sharp 
pains  at  my  heart.  If  I  made  my  hand  write  a  farewell  I  should  have  a  palpitation  there 
"wiben.  I  shall  die  without  you.   Is  it  worse  to  die  with  you  ?" 

hmay  be  observed,  once  for  all,  that  the  enigmatical  character  of  the  correspondence,  which 
"jpc  be  intelligible  to  the  parties  themselves,  renders  it  extremely  difficult  for  a  third  person  to 
« cmain  that  be  has  put  a  correct  interpretation  upon  it.  It,  however,  appears  to  me,  that  the 
Phages  to  which  I  have  just  referred  are  wholly  irreconcilable  with  the  idea  of  the  respondent 
recently  become  ttie  lawful  wife  of  the  appellant,  even  if  we  adopt  the  suggestion,  that 
ueiuasincss  of  mind  which  it  describes  arose  from  the  respondent  having  denied  herself  all 
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connubial  intercourse  vitta  the  appellant  until  their  union  had  received  the  sanction  of  same 
religious  ceremony.  * 

It  is  a  circumstance  worthy  of  remaric*  that  in  all  the  correspondence  there  is  no  allunon  by 
either  party  to  the  alleged  ceremony  at  Mrs.  Gamble's,  nor  is  the  name  of  husband  and  ■win 
ever  given  by  one  to  the  other.  Lord  Deas  accounts  for  this  by  saying,  that  they  could  not 
write  plainly  as  husband  and  wife  lest  their  letters  might  be  seen,  and  betray  what  the  defender 
deemed  it  vital  to  conceal."  But  this  supposed  continual  care  to  avoid  detection  is  hanUy 
consistent  with  his  view  of  the  unguarded  expressions  contained  in  some  of  the  letters,  which  he 
thinks  furnish  evidence  in  themselves  that  this  relation  existed  between  the  parties.  The  tone 
of  the  correspondence  during  this  period  seems  to  me  to  be  strongly  opposed  to  the  probability 
of  the  existence  of  any  marriage  or  any  binding  promise  of  marriage  when  the  respondent  left 
Edinburgh.  I  cannot  bring  my  mind  to  look  at  the  letters  which  passed  upon  the  subject  of  the 
wedding  cards  of  Mr.  and  Mrs.  Shears  in  the  same  light  in  which  they  are  viewed  by  Lord  Deas. 
His  Lordship  thinks,  that  the  appellant's  letter,  written  upon  this  occasion,  "must  either  mean 
simply,  that  the  defender  had  promised  to  marry  the  pursuer,  or,  that  he  had  promised  to  avow 
a  marriage  with  her  already  xnade  at  some  future  time,  or  upon  the  occurrence  of  some  fixture 
event."  It  may  here^  again,  be  remarked  what  perplexity  and  uncertainty  are  produced  by  this 
dou^ful  and  alternative  mode  of  applying  the  supposed  acknowledgments  contained  in  the 
letters.  The  passage  relied  upon  by  the  learned  Judge  seems  to  me  not  to  be  susceptiUe  of 
either  of  the  interpretations  which  he  has  suggested.  The  words  are — "  By  your  marriage  yoa 
have  earned  my  lasting  gratitude,  as,  on  reflection,  I  found,  that  I  had  placed  myself  in  a  false 
position  with  regard  to  you,  and  one  of  all  others  the  most  painful  to  me,  viz.  that  I  had 
promised  to  you  to  do  more  than  1  could  have  performed  when  the  time  came."  These  words 
evidently  point,  not  to  an  absolute  promise  of  marriage,  but  to  some  unexplained  promise  with  a 
condition  which  the  appellant  had  [previously  made  at  some  time  and  place  which  are  left 
altogether  uncertain,  and  which  promise  he  then  found  he  would  have  been  unable  to  perform  if 
the  time  of  performance  had  arrived.  The  other  interpretation  of  Lord  Deas  is  much  less  to  be 
accepted,  for  the  language  is  wholly  inapplicable  to  an  existing  marriage,  and  to  a  promise  to  avow 
it  at  some  future  time  or  upon  some  future  event.  But  I  do  not  consider  it  so  important  to  determine 
the  exact  meaning  of  the  appellant' s  words  on  this  occasion  as  to  observe  the  way  in  which  the 
respondent  answers  him.  It  must  always  be  borne  in  mind,  that  the  respondent's  case  is,  that  at 
this  time  she  was  actually  married  to  the  man  who  is  congratulating  her  upon  her  becoming  the  wife 
of  another.  It  is  not  difficult  to  imagine  the  indignation  which  a  wife  would  feel  at  the  degrading 
idea  thus  entertained  and  expressed  of  her  conduct  and  character.  It  is  difficult  to  gather  any 
distinct  meaning  ^m  the  impassioned  language  of  the  respondent ;  but  these  do  not  appear  to 
me  to  be  the  natural  expressions  of  a  wife  exposed  to  such  serious  and  unjust  imputations  from 
her  husband : — **  Oh  [  Carlo,  to  suspect  me  of  such  a  thing  !  I,  whose  very  life  is  ebbing  away 
for  you  !  I,  who  have  sacrificed  all  but  God  to  you  !  I,  who  have  lain  at  your  heart,  and  in  sight 
of  Heaven  been  called  yours !  I,  .whose  very  soul  is  yours,  to  be  so  mistaken  ] "  And  a.gaiii, 
"  That  you  should  judge  me  guilty  of  such  an  infamous  thing,  God  help  me  !  I  do  not  know 
how  to  bear  this  last  blow.  Oh,  that  he  would  take  me ;  and  you  seem  to  be  glad  of  it.  Oh 
no  !  no  !  don't  say  that ;  don't  say  it  is  a  comfort  for  you  to  be  rid  of  me.  If  it  is,  you  know 
you  are,  you  always  have  been,  free."  My  noble  and  learned  friend  on  the  woolsack,  thinks,  that 
this  letter  is  consistent  with  the  respondent's  case,  as  he  considers,  that  there  had  been  a  promise 
of  marriage  given,  which  had  not  been  followed  by  copula.  But  he  overlooked  the  fact,  that, 
according  to  the  respondent's  case,  there  subsisted,  at  this  very  time,  an  actual  marriage,  which 
had  taken  place  in  Edinburgh,  which  bound  the  appellant  to  her  irrevocably,  and  how  the 
words  "you  are,  you  always  have  been,  free,"  can  be  reconciled  with  the  existence  of  this 
maiii^e,  it  is  dif»:ult  to  understand. 

It  is  not  necessary  to  dwell  upon  other  parts  of  this  portion  of  the  correspondence,  which 
throughout  is  certainly  not  in  the  usual  style  of  epistolary  intercourse  between  husband  and  wife  ; 
but  I  must  not  omit  to  notice  the  letter  relating  to  the  cathedral  at  Manchester,  to  which  great 
importance  has  been  attached  on  both  sides.  I  do  not  think,  after  all  the  consideratimi  whicli 
has  been  bestowed  upon  it,  that  we  have  arrived  at  thereal  object  which  was  to  be  accomplished 
by  the  proposed  meeting  at  this  place.  But  I  cannot  agree  in  the  view  of  this  letter  which 
appears  to  have  been  taken  by  my  noble  and  learned  friend  on  the  woolsack.  It  appears,  that, 
so  early  as  May  1856,  the  respondent  had  darkly  hinted  at  some  scheme  which  might  gratify  the 
appellant's  wishes  and  satisfy  her  own  conscience,  but  which  she  says  she  has  not  the  courage 
to  propose.  She  seems  to  refer  to  this  again  in  a  subsequent  letter,  in  October  1856,  in  which 
she  says,  "  If,  for  yourself,  you  have  any  definite  wishes  with  regard  to  me,  one  desire  might 
have  been  fulfilled  which  would  have  been  a  gleam  of  sunshine  on  my  dismal  life,  and  would  not 
have  interfered  with  your  liberty,  present  position,  or  future  prospects."  No  further  allusion 
seems  to  have  been  made  to  this  scheme,  nor  do  I  find  any  proposal  or  suggestion  afterwards 
for  a  meeting  for  any  purpose  connected  with  a  religious  ceremony.  But  the  parties,  a  month 
■  before  the  letter  which  we  are  about  to  consider,  had  evidently  arranged  a  plan  for  proceedins 
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togetbff  upon  some  expedition,  for  on  the  loth  of  June  1857,  the  respondent,  writing  from  Wales, 
sip,  "If  I  do  not  get  rid  of  my  cough,  shall  I  go  to  France/and  you  come  when  you  feel 
disposed,  and  then  can  ve  go  tibe  Hi^iland  expedition  ?   After  which  I  can  either  settle  in 
Edinburgfa  or  Hull,  until  we  can  go  to  Germany."    It  appears  to  me  that  Manchester  was  only 
btadcd  to  be  a  place  of  rendezvous  to  carry  out  the  proposed  expedition,  for  in  the  letter  in 
qocitkn  she  says,  "  We  are  going  to  Manchester  in  a  week  or  ten  days,  and  shall  probably. 
iE3uin  there  about  that  time.    You  can  fetch  me  from  there  if  you  choose,  after  the  return  home 
hen."  Having  thus  resolved  to  leave  her  friends  for  the  society  of  the  appellant,  she  seems  to 
have  ima^ned  a  mode  of  giving  some  solemnity  to  a  step  which  would  so  seriously  compromise 
ber  by  suggestiog,  that  he  might  prefer  meeting  her  in  the  old  cathedral,  where  her  forefathers 
Vt,  to  tiwtr  other  project.  That  this  was  not  to  be  the  occasion  of  any  religious  ceremony  appears 
frMn  the  respondent  telling  the  appellant,  that  be  would  have  "nothing  to  say  or  do,"  and  that 
"if  safety  was  his  object,  what  slw  suggested  was  merely  the  same  as  being  present  at  mass 
makiiig  him  a  Catholic. " 

What,  then,  can  be  fairly  and  reastmably  conjectured  to  have  been  the  respondent's  intentions  ? 
It  amwars  to  me  to  be  at  least  probable,  that  what  she  intended  was,  that  before  proceeding 
■poR  the  proposed  expedition,  the  necessary  result  of  which  may  be  anticipated  by  what  aiter- 
nrds  occurred  in  Ireland,  she  wished  to  bind  the  appellant  closer  to  her  by  a  solemn  vow  of 
Bddtty  pledged  to  her  in  some  consecrated  place,  which  mig:ht  "  satisfy  her  conscience,"  to  use 
ha  own  expressions  in  the  letter  of  May  1S56,  and  would  not,  in  the  words  of  the  letter  of  October 
■836, mterfere  with  the  appellant's  "liberty,  present  position,  or  future  prospects,"  and  would 
clothe  their  intercourse  with  the  appearance,  at  least,  of  a  religious  sanction.  That  it  had  nothing 
ia  fiev  of  a  more  binding  obligation  is  apparent  from  the  ease  and  tranquility  with  which  the 
rc^Modent,  when  this  plan  is  defeated,  turns  almost  flippantly  in  her  next  letter  to  another. 
"Mandiester  scheme,"  she  says,  "all  over.  Do  not  know  when  they  will  go.  The  steamer,  I 
bdsre,  calls  at  Belfast ;  would  that  do  better  for  you?  If  so,  say,  and  arrange  everything  for 
me  10  da" 

The  meeting  in  Ireland  is  stated  by  the  respondent  to  have  been  the  result  of  a  proposal 
couuned  ia  letters  of  the  appellant,  who  was  in  Dublin,  saying,  that  he  was  now  prepared  to 
agree  to  her  demand,  that  the  marriage  should  be  celebrated  formally  by  a  priest  of  the  Roman 
fidwfc  Church,  and  inviting  to  come  to  Ireland,  that  this  might  be  dtme.  Letters  of  this 
description  have  been  produced ;  but  that  an  arrangement  had  been  made  for  their  meeting  at 
Waterford,  I  think  appears  clearly  from  a  tetter  of  the  respondent,  in  which  she  says,  "  I  will 
vnte  you  again  directly  I  get  off;  and  should  you  not  meet  me  at  the  steamer  on  my  arrival  in 
Watoford,  I  will  write  you  to  Gay6eld,  letting  you  know  where  I  am."  I  cannot,  however,  find 
the  least  trace  of  the  proposed  meeting  in  Ireland  being  intended  to  afford  an  opportunity  for 
goii^  through  a  religiotis  ceremony.  On  the  contrary,  the  letter  which  the  respondent  wrote 
opoo  aniviag  at  Waterfxird  and  not  finding  the  appellant  there,  leads  me  to  the  conclusion,  that 
■0  iurh  object  was  then  in  the  contemplation  of  the  parties.  She  there  says,  "  If  you  cannot 
coBe,  will  you  send  me  a  telegraphic  message  where  I  am  to  go  ?  I  shall  never  return  home  ; 
it  b  all  over  there,"  But  why,  it  may  be  asked,  should  it  be  all  over  at  home,  and  why  should 
iheaerer  return  there,  if  her  visit  to  Ireland  was  for  the  purpose  of  obtaining  a  religious  sanction 
toanarriage  which  had  legally  existed  before  ?  And  it  seems  to  me,  that  the  most  complete 
K^vuioD  qS  the  respondent's  allegation  upon  the  subject  is  to  be  found  in  the  fact,  that  upon  the 
puties  meedng  in  Ireland  sexual  intercourse  immediately  took  place,  and  they  began  to  cohabit 
togetbet  as  man  and  wife. 

Having  brought  the  case  to  the  point  at  which  a  new  scene  is  opened,  and  a  new  ground  laid 
w  estabUshing  the  reqxmdent's  allegation,  that  she  is  the  lawfiil  wife  of  the  appellant,  it  may  be 
as  veil  to  pause  for  a  moment,  and  to  observe  again,  that  hitherto  there  is  no  evidence  of  any 
5^™ge  or  promise  of  marriage  in  Scotland  ;  and  this  is  the  more  important  to  be  noticed, 
it  renders  it  in  the  highest  d^ree  improbable^  that  any  expressions  contained  in  the 
"tters  written  after  the  religious  ceremony  at  Rostrevor  were  meant  to  af^Iy  to  this  antecedent 
period. 

The  absence  of  that  species  of  evidence  which  might  be  expected  to  be  derived  from  the  letters 
][|itteii  after  the  supposed  marriage  in  Scotland  seems  to  have  struck  Lord  Curriehill,  who  says : 

The  wily  other  Uiing  which  I  have  had  any  difficulty  in  reconciling  with  the  conclusion  to 
yoA  I  have  come,  is,  that  in  the  correspondence  between  the  parties  after  they  left  Edinburgh 
^^piil  1857,  there  are  expressions  not  easily  reconcilable  with  a  consciousness  of  the  parties 
they  were  irrevocably  married."  But  his  Lordship,  after  stating,  that  there  are  other 
^"ys  in  the  letters  which  indicate  the  reverse,  (which  I  confess  my  inability  to  discover,) 
«^«s  as  an  explanation  "  that  the  parlies,  although  they  privately  interchangwi  matrimonial 
f**n^  may  not  have  been  aware  of  the  legal  effects  of  what  they  had  done."  But  is  there  any 
**a»n  foe  supposing,  that  the  respondent  would  not  have  been  perfectly  aware  of  the  effect  of 
"Kb  an  acknowledgment  and  declaration  as  that  which  she  alleges  in  her  condescendence  to 
Mt  taken  place  at  Edinbu^h,  if  it  had  really  taken  place  ? 


Digitized  by 


1282 


REPORTS  OF  SCOTCH  APPEALS. 


Retuining,  then,  to  the  meeting  of  the  parties  in  Ireland,  the  respondent  feels  that  the  inter- 
course  between  her  and  the  appeUant  before  tbe  ceremony  at  Rostrevor  is  almost  destructive  of 
her  case.  She  therefore  labours  bard  to  disprove  it.  She  alleges  in  her  condescendence,  that 
sexual  intercourse  was  not  b^fun  until  tbe  1 5th  August,  the  day  of  the  ceremony  at  Rostrevor,  and 
she  endeavours  to  baffle  and  perplex  tbe  persons  who  were  likely  to  be  called  as  witnesses  to 
prove  tbe  earlier  intercourse  by  procuring  Miss  Crabbe  to  personate  her  to  them.  Bat  whatever 
denial  may  be  made  of  this  intercourse,  or  whatever  contrivance  may  have  been  resorted  to,  to 
prevent  the  evidence  of  it,  it  is  too  clearly  and  distinctly  proved  by  many  disinterested  witnesses 
to  admit  of  the  slightest  doubt.  It  is  impossible  to  deny,  that  tbe  cohabitation  of  the  parties  at 
this  period  has  the  most  important  bearing  upon  the  whole  of  the  respondent's  case.  It  entirely 
disposes  of  tbe  reason  alleged  for  the  absence  of  intercourse  after  the  supposed  marriage  in 
Kdmburgh,  and  throws  an  additional  doubt  on  the  existence  of  such  marriage.  It  tends  very 
strongly  to  shew,  that  the  object  of  the  meeting  in  Ireland  was  not  to  remove  an  impediment  to 
cohabitation  by  giving  a  religious  sanction  to  a  previous  marriage,  but  that  the  ceremony  at 
Rostrevor  was  the  reswt  of  an  after  arrangement. 

The  purchase  of  the  wedding  ring  on  the  2Stb  July  does  not  at  all  militate  ^unst  this  suppo- 
sition, because,  as  tbe  parties  were  to  travel  together  as  man  and  wifie,  it  was  necessary  to 
provide  the  respondent  with  this  indication  of  the  relation  which  they  were  to  assume. 

These  observations  bring  me  to  the  considenUion  of  the  last  ground  upon  which  the  respondent 
rests  her  case,  the  effect  of  the  religious  ceremony  at  Rostrevor,  either  as  a  valid  marriage,  or 
as  an  acknowledgment  of  a  previous  marriage  or  promise  of  marriage  subsisting  between  die 
parties. 

In  considering  this  question,  it  appears  to  me,  that  tbe  evidence  of  Bishop  Leahy  may  be  alto- 
gether put  aside,  except  as  to  his  opinion  of  what  is  necessary  to  constitute  marriage  by  the  laws 
of  the  Roman  Catholic  Church.  What  passed  between  him  and  Father  Mooney,  or  between 
him  and  the  respondent  in  the  absence  of  the  appellant,  cannot  possibly  be  used  as  evidence 
against  him. 

With  respect  to  Father  Mooney,  I  am  reluctant  to  dwell  on  tbe  part  he  played  in  this  trans- 
action, except  so  far  as  it  may  be  necessary  to  suggest  caution  with  respect  to  his  testimony  as 
to  the  prior  declarations  of  the  appeUant.  It  seems  very  strange,  that,  having  been  led  by  the 
respondent  to  understand  that  the  appellant  was  a  Protestant,  Father  Mooney  should  have 
thouriit  it  necessary  just  before  the  ceremony  to  ask  him  whether  he  was  a  Roman  Catholic^  and 
should  have  been  satisfied  with  his  answer,  tliat  he  was  a  Protestant  Catholic,  and  then  think 
himself  at  liberty  to  proceed  at  once  to  celebmte  a  marriage  which  he  must  have  known  to  be 
void  if  the  appellant  was  a  Protestant,  and  which  was  attended  with  the  unusual  condititm  of 
having  his  surname  confided  to  him  only  under  the  seal  of  confession. 

It  is  unnecessary  to  say  much  upon  this  marriage,  which  clearly  has  no  validity.  The  Act, 
19  Geo.  II.  c.  1 3,  draws  a  strong  line  of  demarcation  betwe«i  Papists  and  persons  who  have  been 
or  who  have  professed  themselves  to  be  Protestants  within  twelve  months  before  tbe  celebration 
of  a  marriage.  The  Act  says  nothing  about  a  person  professing  himself  to  be  a  Roman  CathoUc, 
and  therefore,  if  the  appetbtnt  had  in  the  strongest  and  most  unequivocal  language  told  Father 
Mooney  before  the  ceremony,  that  he  was  of  that  religious  persuasion,  it  would  not  have  had  ibe 
slightest  effect  upon  the  validity  of  the  marriage.  I  think  it  is  abundantly  proved,  that  the 
appellant  was  a  Protestant  within  the  meaning  oif  tbe  Act.  He  was  bom  of  Protestant  parents, 
and  was  brought  up  by  them.  Whenever  proof  is  given  of  his  attending  any  religious  service  it 
is  always  in  a  Protestant  place  of  worship. 

But  this  ceremony  at  Rostrevor,  and  the  circumstances  attending  it,  are  pressed  into  tbe  service 
of  the  respondent' s  case  as  proof  of  the  existence  of  a  previous  marriage  in  Scotland.  Even  what 
pa»ed  in  the  ceremony  itself  has  been  insisted  upon  as  amounUng  to  an  acknowledgment,  that 
such  a  marriage  existed;  but  looking  to  the  words  said  to  be  used  by  the  parties  from  the 
marri^e  ritual  of  the  Roman  Catholic  Church,  the  position  can  hardly  be  seriously  maintained. 
It  is  upon  die  previous  declarations^  alleged  to  have  been  made  to  Father  Mooney,  that  the 
principal  reliance  of  the  respondent  is  placed.  This  renders  it  necessary  to  consider  the  degree 
of  credit  to  which  Father  Moone/s  testimony  in  this  respect  is  entitled.  If  the  marriage  the 
parties  depended  merely  upon  the  ceremony  which  he  had  poformed,  he  must  have  known, 
that  it  was  utterly  void ;  but  if  it  were  the  religious  complement  of  a  previous  marriage,  it  was 
not  without  its  emcacy.  The  respondent  in  her  tetter  asking  for  a  certificate,  appeals  to  Father 
Mooney  by  the  strongest  motives,  that  would  be  likely  to  influence  him.  She  first  appeals  to  his 
feeling^  upon  a  false  statement  of  the  expected  birth  of  a  child,  as  to  whose  baptism  abroad  she 
expects  to  have  some  difficulty.  She  then  assures  him,  that  he  will  find,  when  the  time  comes 
to  proclaim  the  marriage,  that  he  has  not  only  saved  two  individual  souls,  but  rendered  an 
incalculable  service  to  the  Catholic  Church  ;  and  she  adds  an  additional  motive  by  telling  him, 
that  she  has  "much  hopes  of  her  husband."  Father  Mooney  yielded  too  readily  to  her  solicit- 
ations, and  gave  a  c^tificate,  the  purport  of  which  he  knew  to  be  false,  as  it  never  was  extracted 
from  any  roister  and  no  witnesses  at  all  were  present  at  the  ceremony.  He  had  so  fwt,  ther^ore. 
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eonauted  himself  to  an  act  (tf  great  impropriety  before  he  was  examined  as  a  witness.  At  that 
one  be  bad  also  been  informed  by  another  letter  from  the  respondent,  that  her  object  was  to 
«t2bliih  the  existence  of  a  previous  Scotch  marriage  at  the  time  of  the  Irish  ceremony. 

L'ader  ibese  circumstances,  I  cannot  help  looking  at  any  statement  made  by  Father  Mooney 
of  the  appellant's  declarations  with  some  suspicion.  His  evidence  is,  that  the  appellant  said, 
"Mr.  Mooney,  there  is  no  necessity  for  this  ;  it  has  all  been  previously  settled  or  arranged  ;  but 
1  will  do  it  to  satisfy  the  lady' s  conscience,"  or  words  to  that  eflfect. 

UpoD  this  statement,  it  may  be  observed,  that  a  very  slight  alteration  in  the  words  attributed 
to  iju appellant  would  make  the  whole  difference  in  their  meaning.  Then,  the  understanding  of 
Father  Mooney,  that  the  observation  referred  to  a  Scotch  marriage  is,  of  course,  no  evidence  ; 
ind  i[  appears,  upon  his  cross-examination,  that  the  appellant  never  used  the  words  "  Scotch 
mafiiagc*  I  think,  therefore,  that  much  reliance  cannot  be  placed  upon  the  accuracy  of  Father 
110006/$  recollection  of  the  appellant's  expressions.  But  assuming  his  correctness  to  the  letter, 
and  that  the  appellant  intended  to  refer  to  &  previous  Scotch  marriage,  the  words  could  only 
h»e  been  used  as  an  inducement  to  Father  Mooney  to  perform  the  coemonyin  order  to  satisfy 
ibe  R^Hodent's  conscience,  and  being  made  with  this  object  they  cannot  he  regarded  as  such  a 
deliberate  and  intenti<«al  acknowledgment  of  the  previous  marriage  as  the  law  requires. 

Hnbg  satis&ed  myself,  upon  a  careful  and  anxious  consideration  of  all  the  evidence  that 
dm  to  tbe  time  of  the  ceremony  at  Rostrevor  there  is  neither  proof  nor  acknowledgment  of 
deeditenoe  of  a  marriage  in  Scotland,  and  that  the  copuia  whk:h  took  place  in  Irel^d  was  not 
cnmected  with  any  supposed  previous  promise,  I  proceed  to  consider  whether  the  latter  corre- 
^OBdenoe  can  he  fairly  apfdied  to  any  other  relation  between  the  parties,  except  that  which  arose 
M  of  the  circtmistances  occurring  in  Ireland.  The  respondent' s  counsel  laid  considerable  stress 
uxn  a  letter  of  the  appellant  said  to  be  written  in  the  month  of  November  1857,  in  which  an 
ailssioo  is  made  to  the  respondent's  probably  being  in  the  family  way,  and  to  the  necessity  of 
keepii^  "  the  cat  in  the  bag  just  now ; "  and  they  contended,  that  the  language  of  the  appellant 
ns  exfvessive  of  his  apprehension,  that  the  secret  marriage  which  had  taken  place  might  be 
discovered.  I  see  no  reason  to  doubt  that  their  view  in  this  respect  is  perfectly  correct.  There 
is  Dotbiog  in  the  evidence  to  shew,  that  the  appellant  knew  precisely  the  effect  of  the  ceremony 
u  Rostrevor ;  but,  whether  it  constituted  a  tunding  marriage  or  not,  he  might  be  and  probably 
wu  equally  anxious  at  this  period  that  it  should  not  be  disclosed.  His  expressions,  therefore, 
mid  naturally  be  applicable  to  the  apprehended  consequences  (Suiting  from  the  intercourse  in 
Mxad ;  and  they  do  not  require,  even  if  they  admit  of,  any  further  reference. 

Ibe  greatest  stress,  however,  is  laid  by  the  learned  Judges  of  the  Court  of  Session,  whose 
jn^ment  was  in  favour  of  the  respondent,  and  by  hei  counsel  at  your  Lordships'  bar,  and  also 
b]r  my  noble  and  learned  friend  on  the  woolsack,  upon  the  letter  of  Christmas  1857,  as  amounting 
to  a  dear  and  distinct  acknowledgment  either  that  a  marriage,  or  a  promise  of  marriage,  had 
taken  place  between  the  parties  in  Scotland.  The  passage  of  the  letter  which  is  considered  to 
be  deosive  upon  this  point  is  the  following  "  I  have  never  intentionally  deceived  you,  and  I 
b»e  done  more  than  I  promised,  at  great  risk."  Lord  Deas  says,  "  I  think  the  natural 
coastnicdon  of  this  letter  is,  that  the  defender  had  promised  to  the  pursuer  a  secret  marriage, 
and  that  he  had  done  more  than  this  promise  implied,  by  submitting  to  the  Irish  ceremony,  at 
great  risk  of  its  being  known  ; "  and  Lord  Curriehill  speaks  to  the  same  effect. 

But  vby  should  the  promise  to  which  the  appellant  refers  be  tnarria^e  F  Why  should  it  mean 
anythmg  else  than  that  he  had  done  more  than  he  had  promised  by  going  through  the  ceremony 
It  RusucTor?  At  the  best,  the  meaning  ascribed  to  this  passage  is  entirely  conjectural,  and  in 
mopBuoo  is  far  too  uncertain  to  form  the  foundation  of  a  sufficient  acknowledgment  of  a  [ff'omise 
ot  DMDri^  made  in  Scotland.  I  Use  the  words  here  "  promise  of  marriage,"  because  neither 
Lonl  Gimehill  nor  Ltird  Deas  considers  the  language  of  the  letter  as  amounting  to  an  admission 
of  as  actual  marriage,  but  only  of  a  promise,  which,  of  course,  would  be  incomplete  without 
wfecqueat  copula  in  Scotland. 

Upon  tbe  snbiect  of  acknowledgment  it  is  impossible  to  overlook  the  attempt  of  the  respondent 
to  aqiply  their  deficiency  by  tampering  with  one  of  the  appellant's  letters,  and  changing  the  word 
"posutMltfmente"  into  "sposa  bella  mia."  ThisactnottMuy  throws  suspicion  on  the  re^ondent's 
case,  but  indicates  her  impression  that  it  wants  the  support  which  is  supplied  by  the  fraud,  and 
Rwkrs  more  striking  the  observation  which  must  be  repeated  upon  this  later  stage  of  the 
cvrespondence — that  there  is  no  interchange  of  the  title  of  husband  and  wife  to  be  found  in  it, 
Mr  any  express  mention  of  marriage,  except  in  the  concluding  letter  of  the  respondent.  This 
Lad  Deas  himself  will  not  dwell  upon,  "  because,"  as  he  says,  "  it  may  be  open  to  the  observ- 
UioD  that  it  may  have  been  written  after  a  breach  was  anticipated."  And  the  less  weight  should 
l>e  given  to  it,  because  the  answer  which  the  appellant  returned  to  it,  in  which  it  may  £airly  be 
penuoed,  that  he  either  admitted  or  denied  the  existence  of  marriage,  has  not  been  produced, 
W  only  the  envelope  in  which  it  was  contained. 

It  most  be  quite  unnecessary  to  consider  in  detail  the  various  recognitions  by  the  appellant  of 
Ae  respondent  as  his  wife,  both  before  and  after  the  ceremony  at  Rostrevor.   It  was  obviously 


1284 


REPORTS  OF  SCOTCH  APPEALS. 


impossible  for  them  to  travel  together,  either  in  Scotland  or  on  the  Continent,  with  the  semblance 
of  respectability,  without  his  giving  her  nominally  that  character,  and  any  number  of  acknowledg- 
ments niade  for  this  purpose  would  be  quite  insufficient  to  constitute  or  to  prove  a  marriage. 

The  respondent  has,  however,  one  more  ground  upon  which  she  rests  her  claim  to  ^ve  it 
declared,  that  she  is  the  lawful  wife  of  the  appellant.  She  contends,  that  haviag,  after  the  cere- 
mony at  Rostrevor,  returned  with  the  appellant  to  Edinburgh,  and  having  there  cohabited  together 
as  husband  and  wife,  this  copula,  coupled  with  the  preceding  promise  made  in  Scotland,  is 
sufficient  to  constitute  marriage.  I  have  already  observed,  that  the  proof  of  any  such  proouse  in 
Scotland  as  that  which  is  here  assumed  is  wholly  wanting  ;  and  I  am  unable  to  adopt  the 
reasoning  of  the  Lord  Advocate,  that  a  promise  made  anywhere  out  of  Scotland,  and  not  broken 
off,  is  a  ccmtinued  promise,  and  must  be  taken  to  have  been  renewed  when  the  parties  came  to 
Edinburgh.  No  doubt,  a  promise  is  in  general  transitory,  but  a  promise  which,  being  foUoved 
by  fiet^Wd,  constitutes  a  Scotch  marriage,  is  essentially  local,  as  all  that  i?  requisite  tothemairi^ 
must  take  place  in  Scotland.  Even  if  such  a  promise  is  proved  by  writing,  (which  is  essential  to 
its  validity,)  it  cannot  in  anyintell^ible  sense  be  supposwl  to  have  been  made  in  Scotland  merdy 
by  the  parties  afterwards  cotqing  mto  the  jurisdiction,  widi  the  {womise  unfulfilled,  but  without 
any  express  renewal  of  it. 

But,  supposing  this  difficulty  to  be  overcome,  and  that  it  should  be  admitted,  that  a  suiBdent 
promise  of  marriage  had  been  in  some  manner  proved,  what  copula,  it  may  be  asked,  has  there 
iwen  in  Scotland  which  can  possibly  be  connected  with  this  promise,  so  as  to  be  considered  as 
the  fulfilment  and  completion  of  it  P  It  cannot  be  disputed,  that,  in  order  to  constitute  a  marriage 
by  the  combination  of  a  promise  with  a  subsequent  copula,  the  copula  must  be  clearly  and 
distinctly  referable  to  the  promise.  If  the  copula  has  taken  place  before  the  promise,  and  is 
merely  continued  afterwards,  it  is  of  no  avail.  So  if,  after  the  promise,  the  copula  commences 
out  of  Scotland,  and  is  afterwards  continued  without  interruption  when  the  parties  come  into 
Scotland,  it  is  difficult  to  understand  how  the  character  of  the  copula,  which  at  its  commencement 
was  only  illicit  connexion,  the  moment  it  occurred  in  a  place  where,  if  it  had  originally  b^un,  it 
would  have  had  a  legal  effect,  could  be  at  once  and  entirely  changed.  In  the  present  case  it 
appears  to  me,  that  to  connect  Ihe  copula  in  Edinburgh  with  any  antecedent  pnmiise  supposed  to 
have  been  given  there  would  be  utterly  opposed  to  the  resprodent's  whole  case.  She  alleges,  dial 
after  the  contract  of  marriage  at  Mrs.  Gemble's,  she  refused,  from  conscientious  semises,  to 
cohabit  with  the  appellant  without  having  gone  through  a  ceremony  of  marriage  by  a  priest  of 
her  own  Caith.  When  the  connexion,  therefore,  began  in  Ireland  it  could  not  have  been  t^reasoB 
'  and  in  ccmsequence  of  what  had  antecedently  passed,  but  {looking  at  the  circumstances  most 
favourably  for  the  respondent's  character)  she  must  have  yielded  to  it  in  anticipation  of  the 
religious  ceremony  which  she  expected  would  shordy  take  place.  It  seems,  therefore,  impossible 
to  refer  the  cohabitation  which  continued  after  this  ceremony  back  to  any  promise  in  Edinborgli, 
when  the  respondent  has  expressly  stated,  that  she  never  would  have  consented  to  it  on  the  footing 
of  the  promise  itself. 

I  entirely  agree  in  the  view  taken  by  the  Lord  President  on  this  point  of  the  respondent's  case, 
that,  *'  when  the  parties,  not  having  had  intercourse  on  the  faith  of  the  promise,  entered  upon  a 
course  of  carnal  intercourse  clearly  not  attributable  to  the  promise,  the  continuance  of  the  carnal 
intercourse,  so  commenced,  without  any  renewed  promise,  cannot  be  referred  back  to  the  antecedttt 
promise."  And  I  consider  with  him,  that  it  is  far  more  reasonable  to  refer  the  contunied 
cohabitation  of  the  parties  when  they  arrived  in  Scotland  to  a  positive  celebration  of  mairisge, 
accompanied  by  cohabitation,  than  to  refer  it  to  a  supposed  promise  at  some  antecedent  pcrioi 

At  the  close  of  this  long  examination  of  the  circumstances  of  this  case,  one  more  obsemtioD 
must  be  made  to  complete  the  view  of  the  body  of  negative  evidence  against  the  existence  of  > 
Scotch  marriage  in  either  of  the  modes  founded  upon  by  the  respondent.  It  appears,  that  soon 
after  she  had  armed  herself  with  the  false  certificate  of  Father  Mooney,  the  respondent  com- 
menced an  action  of  declarator  of  marriage,  which  she  afterwards  abandoned.  In  this  fint 
declarator  the  respondent  rdied  entirelyujpon  the  ceremony  in  Ireland,  never  making  the  slightest 
suggestion  of  any  marriage  or  promise  of  marriage  in  Scotland.  And  this  is  the  more  strikiDg, 
as  in  her  condescendence  in  this  declarator  she  expressly  mentions  proposals  of  marriage  piade 
to  her  by  the  appellant  at  Constantinople,  and  alleges,  that  the  appellant  subsequendy  continued 
his  attentions  while  she  was  in  Edinburgh,  thereby  shewing,  that  the  omission  to  set  up  the  coQtracf 
of  marriage  upon  which  she  now  relies  cannot  be  attributed  to  mere  oversight.  The  absence  o 
this  first  proceeding  of  all  allusion  to  her  right  to  a  declarator  of  marriage  founded  upon  a  contract 
or  promise  in  Scotland  strikes  me  as  furnishing  a  strong  additional  presumption  against  the  case 
subsequently  advanced,  and  which  appears  to  me  to  be  utterly  destitute  of  proof. 

I  have  examined  the  whole  of  the  evidence  of  this  case  with  the  utmost  anxiety,  and  luve 
weighed  as  carefiilly  as  I  was  able  the  elaborate  and  able  urguments  which  were  preMnted  to  ^ 
House  for  several  days  by  the  counsel  on  both  sides,  knowing  what  serious  interests  are  invuved 
in  the  issue  of  the  inquiry.  Whatever  opinion  I  havefonned  has  been  the  result  of  my  o"" 
impartial  judgment,  founded  upon  a  consideration  of  the  whole  of  the  case,  and  without 
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jrepdice  or  even  a  wish  in  favour  of  dther  of  the  parties.  There  is  much  to  re^et  and  much  to 
cowom  ID  the  conduct  of  both  of  them,  but  it  is  no  part  of  my  duty,  and  it  is  far  f^m  my  desirei 
to  (ukaraar  to  adjust  the  balance  of  culpability  between  them. 

I  fane  <nly  Co  proocmnce  my  opinion  judicially,  that  the  respondent  has  wholly  failed  in 
fy^i«'«'"g  the  fact  of  her  lawful  marriage  with  the  appellant,  and  that  the  interlocutor  of  the 
CooR  of  the  First  Division  ought  to  be  reversed,  and  that  of  the  Lord  Ordinary  afBrmed. 

LOKD  KiifGSDOWN. — The  question  which  we  have  to  decide  is  one  of  law  only ;  not  of  honour 
or  «'  morals.  Has  the  Court  below  rightly  determined,  that  the  respondent  has  proved  herself 
to  be  the  lawful  wife  of  the  appellant  ?  The  onus  is  upon  her.  The  Irish  njarriage  as  a  legal 
mni^  may  be  laid  out  of  the  case.  As  a  promise  of  future  marriage  it  is  equally  out  of  the 
cue.  If  it  can  operate  at  alt,  it  is  only  as  evidence  of  a  preceding  legal  marriage.  The 
respondeat  must  rely  upon  a  marriage  in  Scotland,  either  by  agreement  de  prasenti. 

or  b)'  promise  subseqvmte  copuld.  Both  the  promise  and  the  copula  must  be  in  Scotlandj  and 
ibct^Hla  must  be  connected  with  the  promise. 

Ai  to  the  correspondence  between  the  parties  before  the  meeting  at  Galata,  on  the  one  hand, 
1  cu  see  nothing  of  serious  courtship,  with  a  view  to  matrimony,  on  the  part  of  the  appellant ; 
oa  the  other  hand,  though  it  is  quite  clear,  that  the  respondent  was  anxious  for  a  marriage  with 
die  ai^ieUant,  there  is  nothing  which  indicates,  that  she  coDtem|^ated  any  other  than  a  lan^ul  and 
hoDDDnbie  connexion.   They  met  at  Galata  in  August  1855. 

HeraUegation  on  the  two  records  is,  that  at  G>nstantinople  (£.  e.  at  Galata)  the  appellant  sought 
out  the  respondent,  courted  her  for  his  wife,  gained  her  anections,  and  promised  and  engaged  to 
mairjr  her,  and  she  promised  to  intermarry  with  him,  and  to  accept  him  for  her  husband  ;  and 
she  says,  that  these  promises  were  firequently  renewed,  but  that  she  insisted,  that  the  marriage 
i^ioM  Dot  take  place  till  the  termination  of  hostilities,  and  upon  this  footing  an  engagement  to 
dehy  the  marriage  was  entered  into  between  the  appellant  and  the  respondent.  This  statement 
is  ootTcry consistent  with  the  admitted  fact,  that  at  this  time  there  was  only  one  meetmg  between 
tbeappeliant  and  the  respondent.  At  this  interview  nothing  is  suggested  by  the  respondent  to 
hare  been  said  by  the  appellant  as  to  the  marriage  being  secret. 

Daring  the  visit  to  Lady  Straubenzee  she  says,  that  the  difficulties  as  to  the  uncle  were  stated, 
ud  Ihe  appellant  ui^d  her  to  consent  to  a  secret  marriage,  which  she  refused  to  do. 

Now,  all  agreement  or  propxisal  of  marriage  is  positively  denied  by  the  appellant,  and  there  is 
H  direct  evidence  to  prove  it.    The  question  is,  whether  it  is  to  be  inferred  from  the  corre- 
9B<^eiK&  The  letters  shew  very  clearly,  that  the  subject  of  marriage  had  been  discussed  between 
Ban,ind  that  he  had  raised  obstacles  to  it,  and  that  she  was  endeavouring  to  remove  them  ;  but 
(be  question  is,  Do  they  shew,  that  he  had  pressed  or  proposed  a  marriage  of  any  sort,  public  or 
pintc,  at  Anew  Mily,  that  he  had  stated  reasons,  true  or  false,  why  he  could  not  marry  ?  The 
htter  seems  to  me  to  be  the  natural  inference,  as  well  from  what  was  written  as  fitim  what  was 
^  by  the  parties.    I  cannot  find  anywhere  in  this  part  of  the  correspondence  any  allusions  to 
ofajecdons  on  his  part  to  a  public  marriage,  or  desire  for  a  private  one.    All  her  arguments  are 
xUressed  to  removing  obstacles  to  any  marriage.  He  had  represented,  (as  he  now  asserts  untruly.) 
that  one  (rf  his  difficulties  was  an  engagement  with  his  uncle  not  to  contract  a  marriage,  which 
nnj^tt  bare  the  effect  of  excluding  the  uncle's  son  from  the  succession  to  the  title  of  Avonmore. 
Sbtbeticvcd  this  objection  to  be  serious,  for  she  argues  against  its  obligation  at  great  length.  But 
tlwsobjectioci  would  have  been  just  as  fatal  to  a  secret  marriage  as  to  a  public  one.    Is  it  likely, 
that  tiie  same  man  who  was  urging  this  objection  should  at  the  same  time  be  pressing  her  Co 
coHent  to  a  secret  marriage  ;  and  that  if  the  question  had  been  between  a  public  marriage,  which 
uenqoired,  and  a  private  marriage,  which  he  required,  this  should  never  once  have  been  adverted 
10  in  fiain  terms  ?    I  think  from  the  tone  of  her  letters,  that  she  would  gladly  have  agreed  to  any 
Jj^^isge,  and  from  the  Cone  of  his,  that  he  would  not  have  agreed  to  any  marriage  which  would 
Kleg^y  landing  upon  him,  either  public  or  private.    In  her  letter  h'om  Bebek,  of  the  6th  May 
"{■^she  ays: — **]  ctmdude  yon  will  not  entertain  my  plans.    I  have  another  which  might 
yoor  wishes  and  satisfy  my  conscience,  but  I  have  not  now  the  courage  to  propose  it.'*  It 
B  said,  that  this  means  a  secret  marriage.   How  could  she  irant  courage  to  i»ppose  a  secret 
if  that  were,  as  she  alleges  that  it  was,  the  very  thing  which  he  was  urging? 
ItiidearFrom  her  letters  at  this  time,  ^t  he  was  writing  to  her  in  terms  of  coldness,  with  a 
K  she  thought,  if  possible,  to  alienate  her  afTection  from  him.    He  had  seen  the  danger  of 
^  cotuse  that  he  was  pursuing,  and  he  determined  Co.  stop  before  ic  was  too  late.    She  had 
Fosed  him  ^in  and  again  in  the  most  warm  and  passionate  language,  to  visit  her  at  Bebek. 
««>ltttcr,  of  which  only  a  portion  is  produced,  25th  May  1856,  he  clearly  indicates,  that  he  is 
?''*'iiined  not  to  indulge  again  in  the  dangerous  familiarities  which  had  taken  place  at  the  last 
nterricw  between  them.    "  1  fear  ray  self-command  when  we  do  meet  will  almost  annoy  you  as 
"Wh  as  my  want  of  it  when  we  last  met." 

On  the  id  July  she  writes  a  letter,  which  can  hardly  have  been  an  answer  to  this,  but  in  which 
»*  refers  to  his  having  talked  of  fraternal  affection  for  her,  and  at  Che  same  time,  in  very  pas- 
Mate  language,  suggests,-  that  if  they  cannot  enjoy  happiness  straight,  it  might  be  wisdtHU  to 


Digitized  by 


1286 


REPORTS  OF  SCOTCH  APPEALS. 


enjoy  it  crooked.  This  is  the  letter  which  refers  to  dangeroas  iHoximity,  odic  force,  andoti 
matter  not  necessary  to  be  further  alluded  to.  He  receives  this,  and  determines  not  to  ir 
himself  to  another  interrieT,  and  therefore  goes  baclc  to  England  by  the  Danube,  avoii 
Constantinople. 

From  Vienna,  on  the  13th  July  1856,  he  tells  her  vhat  he  had  done,  explaining  at  the  » 
time  that  the  fraternal  scheme  was  a  physical  impossibility.  This  letter,  coupled  with  that  of.t 
25th  May,  distinctly  informed  her  of  the  reasons  for  his  conduct — that  he  could  not  trust  tuaw 
Before  he  wrote  again  he  had  received  two  letters  from  her,  but  what  they  were  does  not  distiai 
appear.   On  the  16th  August,  he  wrote  again  from  Dublin  much  to  the  same  purpose. 

The  effect  of  these  letters,  1  think,  is  :  "  I  cannot  marry  you;  if  we  meet  ^ain,  the  result  i 
probably  be  your  ruin.  To  avoid  this  I  came  round  by  the  Danube.  Knowing  this  you  m 
decide  for  yourself  whether  we  are  to  meet  again  or  not."  In  answer  to  this  she  writes  a  ■ 
passionate  letter,  pressing  in  the  most  urgent  terms  for  another  meeting,  and  says:  "If. 
yourself  you  have  any  definite  wishes  with  regard  to  me,  one  desire  might  have  bem  fiiMl 
which  would  have  been  a  gleam  of  sunshine  on  my  dismal  life,  and  would  not  have  interfi 
with  your  liberty,  present  position,  or  future  prospects."  This  was  the  3d  October  1856.  j 
says  in  this  letter,  that  she  desires  his  exact  address,  that  she  might  not  waste  time  in  huntiif 
him.  He  did  not  therefore  either  seek  to  see  her  himself,  or  spontaneously  offer  her  an  oppoctn 
of  seeing  him.  It  does  not  appear  that  they  met  at  this  time,  and  she  soon  afterwards  veot 
a  yachting  ezpeditioii  for  seroral  weeks  with  a  family  named  Close,  without  having  leant 
address. 

On  her  return  in  December  she  writes  from  Valetta,  sending  him  her  address  at 
Marchioness  de  Betenay,  in  London,  and  begging  him  to  write  to  her  there. 

In  answer  to  that  letter  he  writes  to  her  the  note  now  torn,  in  which  he  says,  "  Knovii 
cannot  gain  on  your  terms,  I  will  not  try  on  mine  (necessity  made)."  This  must  havefe 
written  on  the  29th  December  1856,  and  was  apparently  received  by  her  on  her  airivd 
England.  He  wrote  again  a  short  Italian  note  on  the  5th  January  1857.  She  then  wcM 
Abergavenny,  he  being  quartered  in  Scotland. 

At  this  time  it  seems  to  me  quite  dear,  not  only  that  he  was  not  urging  a  secret  macrii^' 
that  there  was  no  subsisting  jvomise  of  marriage,  and  that  he  had  <tone  what  he  could  to  «l 
further  personal  intercourse  with  her,  teUing  her  why  he  did  so.  Yet  after  this  she  goes  doM 
Scotland  in  order  to  be  with  him. 

I  have  gone  into  this  part  of  the  case  so  fully,  partly  out  of  respect  to  the  argumoli 
counsel,  of  which  so  large  a  portion  was  addressed  to  it,  and  [tartly  because  the  relation  in  i4 
the  parties  stood  towards  each  other  at  this  time  has  a  strong  bearing  upon  the  probabtUt| 
improbability  of  what  is  alleged  to  have  taken  place  afterwards.  The  examination,  I  tb 
shews,  that  it  is  in  a  very  high  degree  improbable,  that  the  appellant  should  either  actually  na 
the  respondent  in  Scotland,  or  enter  into  any  engagement  to  do  so. 

She  alleges,  that,  during  this  visit  to  Scotland,  he  promised  again  to  marry  her,  and  propof 
a  private  marriage,  and  also  actually  did  marry  her ;  but  that  she  refused  to  cohabit  till  A 
was  a  religious  celebration  of  the  marriage.  This  appears  to  me,  having  regard  to  the  fettt 
and  opinions  of  the  lady,  as  they  are  to  be  gathered  from  her  letters,  utterly  incredible. 

As  to  the  Irish  marriage,  it  is  not  necessary  to  suppose,  that  she,  or  even  he,  held  it  a  ^ 
mockery.  But  did  either  of  them  intend  or  suppose,  that  it  was  to  be  a  marriage  in  law,  OM 
them  legally  Husband  and  wife?  I  think  certainly  not  She  was  a  Roman  Catholic.  Shed 
sidered,  that  the  marriage  by  a  priest  of  her  church,  though  not  making  her  in  point  of  IM 
wife,  would  in  a  reli^ous  point  of  view  justify  or  excuse  their  cohabitation.  She  thou^^  i 
she  might  become  his  wife  in  the  eyes  of  God,  thoi^h  not  in  the  eyes  of  man.  Something  v 
to  be  done  which  might  satisfy  her  conscience,  and  leave  him  firee.  As  early  as  May  185^ ) 
had  alluded  to  some  plan  which  might  gratify  his  wishes,  and  satisfy  her  conscience,  but  m 
she  luid  not  then  the  courage  to  propose.  This  must  have  referred  to  some  scheme  of  il 
description. 

On  the  loth  July  1857,  she  wrote  referring  to  some  project  which  they  had  in  view,  a 
suggesting,  that  they  might  meet  in  the  old  Cathedral  at  Manchester.  "  You  have  nothiif 
say  or  do.  If  safety  is  your  object,  what  I  suggest  is  merely  the  same  as  being  present  at  nH 
making  you  a  Catholic."  What  was  to  be  done  there  is,  no  doubt,  left  in  great  doubt;  but 
think  it  can  only  mean,  that  whatever  passed  there  would  no  more  make  him  a  husband  th 
being  present  at  mass  would  make  him  a  Roman  Catholic.  When  this  scheme  was  abandonf 
she  wrote  on  the  5th  July,  and  said,  "  I  have  said  the  word,  will  do  all  you  ask  me,  and  nai 
the  time  and  place  as  soon  as  I  am  abl&" 

She  afterwards  went  over  to  Ireland,  met  him,  on  the  2^fa  July,  at  Wataford,  and  A 
travelled  together  through  Ireland  ^om  south  to  nn'tfa,  cohabiting  as  man  and  wife,  widiont  a 
cnemony  l^vii^  been  gone  through  till  they  reached  Rostrevor,  in  the  county  of  Down.  H 
allegation  is,  that  she  refused  to  cohatrit  till  the  solemnixation  of  a  mairiage  before  a  priest  ai 
that  he  invited  her  to  come  over  to  Ireland,  that  this  might  be  done. 
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Wliat  passed  at  the  marriage  ceremony  is  quite  consistent  vith  his  statement,  that  it  was 
■ntcnded  to  have  no  legal  eflect;  that  he  went  through  it  to  satisfy  her  ccmscience.  It  is 
coBsistat  also^  no  douU*  with  her  statement,  that  there  had  been  a  previous  legal  marriage. 
Hec  alJ^^oD  on  the  record  is,  that  this  was  a  legal  mamage,  and  that  the  appellant  then  was 
«r  jnkssed  himself  of  the  Roman  Catholic  religion ;  and  that  he  stated  this  to  the  priest  by 
wfaom  the  marriage  was  celebrated  at  the  time  of  the  ceremony.  The  statement  of  the  witness 
is  in  direct  contradiction  to  this  allegation  of  the  respondent. 

TV  whole  importance  of  Father  Moone/s  evidence  rests  on  the  words  which  he  alleges  the 
ippeViat  to  have  used: — There  is  no  necessity  for  this ;  it  has  all  been  previously  settled  or 
inanged;  but  I  will  do  it  to  satisfy  the  lady's  conscience."  In  the  first  place,  these  expressions 
are  in  themselves  ambiguous ;  and  it  is  impossible  to  rely  on  the  memory  of  the  witness  for  the 
{Kectse  language  used,  even  if  there  were  not  other  serious  reasons  for  refusing  to  place  full 
idtuce  on  his  testimony. 

The  only  evidence  in  support  of  the  respondent's  case  of  any  value  seems  to  be  contained  in 
the  tro  letters  of  the  appellant,  so  forcibly  commented  upon  by  the  Lord  Advocate.  First,  the 
lettaof  Hay  1S57,  addressed  to  the  respondent  on  the  supposed  marriage,  in  which  he  says,  "  I 
faosd,  on  rmection,  that'  I  had  promised  to  you  to  do  more  than  I  could  have  performed  when 
ibe  dme  came."  Secondly,  the  letter  of  Christmas  day  18^7:  "1  have  never  intentionally 
deemed  you,  and  have  done  more  than  I  pronused  at  great  nsk."  The  first,  I  think,  must  in 
iS  probalnlity  refer  to  marriage,  but  at  what  time  or  under  what  contingencies  or  conditions  does 
aat  appear;  or  it  may  mean,  as  the  Lord  President  suggests,  that  he  had  promised  to  take  steps 
to  ficititate  a  marriage.  It  may  have  been  a  promise  to  marry  after  the  death  of  the  fother  or 
onde,  or  in  the  case  of  the  marriage  of  his  elder  brother  or  any  other  contingency.  At  all  events, 
it  doa  not  prove  aoy  promise  in  Scotland.  It  may  refer  to  a  promise  at  G^ta  or  at  Balaldava, 
or  to  a  promise  contained  in  srane  of  the  letters  not  produced. 

The  second  refers,  I  think,  clearly,  to  the  ceremony  at  Rostrevor.  Supposing  that  an  absolute 
■Dcooditional  promise  in  Scotland  to  marry  could  be  inferred,  which  I  think  it  cannot,  there 
mas^  in  order  to  constitute  a  valid  marriage,  be  copula  in  Scotland,  founded  on  the  promise. 
Hoe  the  parties  cohabited  for  some  weeks  in  Ireland  before  any  copula  in  Scotland.  After  the 
cohatHtatim  in  Ireland  he  went  to  visit  his  relations  in  that  country,  and  she  went  to  Scotland  to 
viit  for  him.  But  Scotland  was  not  the  domicile  nor  the  home  of  either.  They  went  afterwards 
OQ  2  tour  to  the  Highlands,  and  then,  after  remaining  some  time  in  Edinburgh,  they  separated, 
slie  returning  either  to  Hull  or  Abergaveny,  and  he  remaining  with  his  regiment.  Can  it  be  said, 
thu  ttis  is  a  copula  connected  with  the  promise  in  Scotland^  if  any  was  made  there  ?  I  tiiink 
aoL 

Upon  the  yAisAtf  I  am  satisfied,  that  the  respondent  has  failed  to  prove,  that  she  is  the  lawftil 
life  of  the  aroellant,  and  I  thinly  therefore;,  that  the  judgment  must  be  revmed  in  bodi  cases. 

Athnuy  WMcra/.— My  Lords,  before  the  question  is  put  to  the  House,  I  desire  to  submit  an 
ifcwimiuo  as  to  the  form  of  the  judgment.  By  the  law  of  Scotland,  after  a  decision,  even  by  a 
j»T,  it  is  competent  for  the  Court  to  refer  a  question  of  this  sort  to  the  oath  of  the  parties.  There 
vere  DQiQerous  instances  where  such  a  course  had  been  adopted,  even  after  your  Lordships  had 
reterscd  a  judgment,  and  had  remitted  it  to  the  Court  below.  Therefore  the  proper  decree  for 
your  Lordships  to  make  would  be  to  reverse  the  interlocutors  appealed  from,  and  remit  the  case, 
*ititt  a  declaration,  that  the  respondent  had  failed  to  prove  any  valid  marriage  between  herself 
ud  the  ^ipeUant  according  to  the  law  of  Scotland,  such  declaration  to  be  without  prejudice  to 
the  qoestioD,  whether  the  respondent  should  be  allowed,  if  she  should  wish  to  do  so,  to  refer  the 
matter  to  the  oath  of  the  appellant. 

LOM)  Cbanceixor. — I  do  not  think  it  possible  for  your  Lordships  to  accede  to  any  such 
nqnest  What  1  have  now  to  do  is  to  defer  to  the  opinion  of  the  majority  of  the  House,  and  to 
*foe  }tiiir  Loffdships  to  give  a  decision  to  the  effect,  that  the  interlocutor  appealed  from  be 
Rnned,  and  to  deoare,  that  in  the  acticm  of  declarator  (tf  marriage,  the  appeUant  is  assoilzied 
nam  all  die  conchisions  of  the  summons,  and  that,  in  the  action  of  freedom  and  putting  to 
dence^  a  decree  oi^t  to  be  made  in  accordance  widi  the  cimchisims  of  the  summoos:  in  both 
Qn^  however,  without  expensn. 


A^dlaxts  Agmts.  Tippetts  and  Son,  London ;  Sang  and  Adam,  V^.S.—Respondenfs  Agents, 
Minn,  Trail,  and  Wakefoid,  Westminster;  J.  Somerville,  S.S.C. 


Interlocutors  reversed. 
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FEBRUARY  lo,  1805. 

William  Anderson  and  Others,  Appellants,  v.  The  Incorporation  of 
Wrights  of  Glasgow,  Respondents. 

Charity— Incoiporation— PiuT»ses  of  T>ust— Misapplication— Education  of  Children — An  incor- 
poration of  a  trade  was  empowered  to  raise  funds  to  he  Stowed  en  the  common  charges  ef 
thecraftt  and  to  the  support  0/ the  ^oor  decayed  bretkren  thereof.^'  A  testator  having  bequeiUhed 
funds  to  assist  in  founeUng  an  inaustrial  school  for  boys  not  crippled  or  deformed^  tAe  incorpor- 
ation subscribed  £too  towards  the  institution,  the  boys  of  members  bein^  eligible  to  the  school. 

Held  (aflfirming  judgment),  That  this  ^plication  of  &te  funds  was  not  ultra  vires  and  illegai,for 
the  education  and  support  of  the  boys  were  a  relief  to  the  parents  and  for  the  benefit  0/  the 
brethren  generally. 

In  administering  the  funds  of  a  charity,  care  must  be  taken,  that  they  be  not  applied  to  a  differemi 
form  of  charuy;  that  they  be  not  used  for  devolving  the  duty  of  administration  upon  another 
body;  that  the  sum  otherwise  c^lied  be  not  so  large  as  to  trench  on  the  necessary  expenses; 
that  established  modes  of  distribution  be  not  lightly  departed  from.  And  in  a  trust_fi>r  decayed 
brethren  it  is  not  necessary,  that  each  should  receive  precisely  the  same  benefit.^ 

The  Incorporation  of  Wrights  of  Glasgow  is  one  of  the  fourteen  incorporated  trades  or  crafts 
in  that  city.  It  has  three  represenutives  in  the  Trades'  House  of  Glas^w,  a  body  composed  of 
representatives,  varying  in  number  from  five  to  two,  from  each  of  the  mcOTportUed  trades,  and 
of  a  deacon,  convener,  ete.  elected  by  the  House. 

By  seal  of  cause  dated  3d  May  1600,  and  ^nted  by  the  Provost  and  Magistrates  of  GU^ow, 
the  Wright  craft  of  that  city,  which  had  previously  been  united  in  one  "  Letter  of  Deaconry  "  or 
seal  of  cause,  vith  the  coopers  and  masons,  was  separated  from  these  bodies,  and  obtained  a 
grant  or  ratification  of  certain  articles  of  incorporation.  This  seal  of  cause  proceeded  on  a 
narrative  (rf  a  supplication  by  the  brethren  of  craft  to  the  Provost  and  Magistrates,  and  set  forth, 
inter  alia — 

"  Therefore,  following  forth  your  Lordships  mterlocutor  for  the  causes  above  written,  and  for 
the  loving  of  God  Almighty,  Father,  Son,  and  Holy  Ghost,  the  common  weal  of  this  good  town, 
and  the  profit  of  all  and  sundry  our  Sovereign  Lord's  lieges  repairing  thereto,  and  for  the  support 
and  help  of  our  poor  decayed  brethren  of  craft,  failed  in  goods,  both  present  and  to  come,  and 
for  relief  and  sustaining  of  a  part  of  our  common  charges,  laid  and  to  be  laid,  upon  our  said  craft, 
we  desire,  that  we  may  have  these  articles,  statutes,  and  rules  following  given  and  granted  to  us 
by  your  Lordships'  authority,  whereby  good  rule  and  guiding  may  be  among  us  and  our  success- 
ors of  the  said  craft,  both  masters  and  servants,  in  time  to  come,  for  the  common  weal  of  the 
town,  and  setting  forward  of  us  and  our  said  brethren,  and  avoiding  of  confusion  and  inconve- 
niences which  in  times  bypast  have  been  to  our  disprofit,  namely,  by  sumptuous  banquets,  which 
each  freeman  of  our  craft  was  wont  to  make  at  their  entry  and  upset  oi  their  booth^  which,  we 
are  willing  to  remit  and  dis^r^e  as  unprofitable  in  time  coming,  and  alter  the  same  into  money, 
which  will  be  less  than  they  spended  before,  to  be  bestowed  upon  our  common  charges,  and  for 
support  of  our  poor  decayed  brethren  of  craft,  and  to  avoid  plurality  and  multitude,  which  create 
confusion. . . .  Item,  In  the  first,  that  it  shall  be  lawful  to  the  whole  brethren  of  the  said  craft  to 
choose  a  deacon,  most  qualified  and  worthy,  yearly,  once  in  the  year.  .  .  .  Item,  That  no  persons 
of  the  said  craft,  conuined  in  this  present  letter,  set  up  booth  to  work  within  this  city,  until  he 
be  first  made  burgess  and  freeman  of  the  same,  and  be  examined,  etc. . .  .  And  thereafter,  befne 
he  be  admitted  to  set  up  booth,  shall  pay  for  his  upset  as  follows,  viz. — Gif  he  be  a  burgess  and 
freeman's  son  of  the  said  city,  and  apprentice  within  the  same,  shall  pay  of  upset  the  sum  of  five 
merks  money  ;  and  if  he  be  a  burgess*  son  of  the  town,  and  was  apprentice  not  within  but  without 
the  same ;  or  if  he  be  a  stranger's  son,  and  apprentice  within  the  town,  each  one  of  them  shaH 
pay  of  upset  the  sum  of  ten  merks  money  ;  and  if  he  be  a  stranger  and  unfreeman,  not  beine 
apprentice  nor  freeman's  son  within  the  town,  shall  pay  the  sum  of  twenty  pounds  money  <rf 
upset  All  to  be  paid  incontinent  to  the  box  of  the  said  craft,  to  be  bestowed  upon  the  comnu» 
charges  of  their  craft,  and  to  the  support  of  the  poor  decayed  brethren  tbereot.   Which  sums 

1  See  previous  report  i  Macph.  152 :  35  Sc.  Jur.  89.  S.  C  31  Macph.  H.  L.  i :  37  Sc.  Jar. 
336. 
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bene  coniparcd  irith  the  banquet  of  old,  and  now  in  tyme  coming  discharged,  are  of  less  value 
thaa  thejr  were  before,  but  redounds  more  to  the  profit  of  the  said  crans.  //mr,  That  every 
affratice  at  his  entry  to  tbe  said  craft,  if  he  be  a  freeman's  son  of  the  said  city,  shall  pay  the 
snm  of  trenty  shiUings  money ;  and  if  he  be  an  un^eeman's  son,  he  shall  pay  the  sum  of  fivty 
shillings  money  to  the  said  box,  to  be  bestowed  as  said  is."  . . . 

^//fl*,  It  is  statute  and  ordained,  .  ■ .  that  the  said  deacon  and  masters  of  craft,  with  the  advice 
of  the  best  and  worthiest  of  the  same  craft,  shall  have  power  to  make  acts  and  sututes  for  their 
own  craft,  for  the  common  weal  and  profit  of  the  said  burgh  and  city,  and  support  of  their  poor 
deca)^  Iwethren  in  all  time  coming,  as  behoves  and  becomes  them  to  do.  .  . . 

"  Which  statutes,  articles,  and  rules  above  written,  being  frequently  heard,  read,  understood, 
and  maturely  advised  with  and  considered,  they  found  first,  to  the  glory  of  God,  the  common 
weal  of  our  Sovereign  Lord's  lieges,  and  also  or  the  said  but^h  and  city,  and  for  good  order  in 
time  coming  to  be  had  among  the  said  craftsmen,  and  to  the  profit  of  them  and  their  poor  decayed 
brethren  of  craft  and  relief  of  a  part  of  their  common  charges,  we,  the  said  Provost,  Bailies,  and 
Council,  have  ratified,  approved,  granted,  and  confinned,"  etc 

By  certain  bye  laws,  stated  to  have  been  passed  in  September  1849,  it  was  provided,  inter 
aE*—**  I.  The  fumls  of  the  Incorporation  of  Wrights  shall  be  exclusively  appropriated  to 
charitable  and  benevolent  purposes,  and  pruncii^lly  in  giving  pecuniary  aid  to  indigent  members, 
and  the  widows  and  orphans  of  members ;  and  it  shall  not  be  lawful  to  break  up  or  dissolve  this 
iocorpwation,  or  to  divert  its  funds  from  these  their  legitimate  objects.  3.  The  funds  shall  be 
mvested  in  the  purchase  of  lands,  houses,  ...  3.  No  sum  exceeding  two  guineas  shall  be 
Bvesied  in  purchases,  or  granted  to  any  benevolent  institution,  unless  the  proposal  be  made  and 
secimded  at  one  meeting  of  the  master  court,  and  approved  of  and  confirmed  by  a  majority  of 
the  Court  at  a  subsequent  meeting,  in  calling  which  the  nature  of  the .  proposed  investment  or 
graot  shall  be  specially  intimated.  No  permanent  investment  of  any  sum  exceeding  ^500  shall 
be  made  without  the  consent  of  the  trade.  4.  The  annual  expenditure  shall  be  so  regulated  as 
not  to  exceed  the  revenue ;  but  should  it  happen  to  do  so  in  any  one  year,  the  expenditure  must 
be  gradually  diminished  during  the  three  following  years,  to  make  up  the  deficiency,  so  that  the 
capital  may  remain  entire.  5.  The  affairs  of  the  incorporation  shall  be  managed  as  heretofore 
by  the  master  court,  consisting  of  the  deacon,  collector,  late  deacon,  and  late  collector,  ten 
tndes'  masters,  and  two  key  keepers,  of  whom  nine  shall  be  a  quorum.  The  master  court  shall 
kare  the  assistance  of  a  clerk  and  an  officer. ...  9.  The  deacon  shall  call  a  general  meeting  of 
the  incorporation,  for  the  Lammas  court,  on  the  first  Friday  after  the  1 5th  day  of  August ;  and 
aaodier  on  the  first  Friday  after  the  1 5tb  day  of  September,  for  the  election  of  deacon  and  other 
office  bearers,  and  for  any  other  business.  He  shaU  also  be  bound  to  c^  a  general  meeting  for 
(be  consifieration  of  any  subject  that  may  be  supposed  to  affect  the  interests  3[  the  incorporation, 
«a  Rceiving  a  written  requisition  to  that  effect,  signed  by  not  fewer  than  twdve  qualified 
members,  setting  forth  the  particular  object  of  the  meeting.  .  . . 

"  30.  Any  proposal  for  altering  these  rules  must  be  made  in  writing,  signed  by  twelve  qualified 
nanbers,  and  delivered  to  the  deacon  ;  after  which  the  same  must  be  read  at  the  next  meeting 
of  the  master  court ;  and  thereafter,  at  the  next  staled  meeting  of  the  incorporation  ;  after  which, 
a  special  general  meeting  of  the  incorporation  shall  be  held  for  the  purpose  of  disposing  of  such 
proposal,  not  sooner  than  two  months  after  the  said  stated  general  meeting ;  and  unless  such  pro- 
posal shall  be  carried  by  a  majority  equal  to  two  thirds  of  the  qualified  members  present  at  such 
meetii^  the  same  shall  not  be  adopted.  Further,  it  shall  be  incompetent  to  alter  any  rule,  or 
make  any  new  rule  or  r^ulation,  having  in  view  the  dissolution  of  the  incorporation,  or  the 
^mgra^  of  its  fund^  ot  any  part  thereof,  to  other  purposes  tlum  those  hereinbefore 

At  a  meeting  of  tbe  master  court  on  27th  December  1858,  it  was  resolved— "That  the  court 
sbouU  KDomunend  the  trade  to  give  ;£ioo  towards  the  expense  of  the  buildings  in  connexion  with 
tltt  bequest  of  tbe  late  James  Buchanan,  Esquire,  to  the  city,  for  mainuining,  educating,  and 
iBstracting  destitute  bo^s  in  Glasgow  ;  and  the  clerk  was  ordered  to  call  a  general  meeting  of 
fte  trader  to  be  held  m  the  Trades'  Hall,  on  Friday  the  7th  day  of  January  neiU,  at  three 
o'dock,  for  the  purpose  of  considering  the  matter,  and  to  decide  thereon. ' 

At  the  meeting  of  the  incorporation  on  7th  January  1859,  a  motion  to  approve  of  the  above 
ncsmmendation  of  the  master  court  was  tost  by  a  majority  of  one,  seventeen  voting  in  favour  of 
B,  and  eighteen  against  it.  At  a  subsequent  meeting  held  8th  April  1859,  for  the  purpose  of 
na)Qsid«ing  the  vote  of  last  meeting,  it  was  rescinded  by  a  majority  ot  fifty  two  to  twenty  three 
udtbe  motion  to  give  j^ioo  to  the  Buchanan  Institution  being  renewed,  was  carried  by  forty 
three  to  twenty. 

W.  Anderson  and  others,  part  of  the  minority  at  the  meeting  of  8th  April  1859^  took  the  present 
pnKcedings  to  interdict  the  Incorporation  of  Wrights  from  applying  thdr  funds  towards  the 
Bochanan  Institution. 

Tbe  Court  of  Session  held,  that  the  contribution  in  question  was  not  illegal.  The  pursuers 
AttcqMD  ^)ealed  from  the  interlocut(«s  to  tbe  House  of  Lords. 
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The  appellants,  in  their  printed  case,  submitted  that  the  interlocutors  should  be  revened 
I.  Because  the  resolution  of  the  Incorporation  of  Wrights  was  illegal,  in  re^ct,  that  the  to 
wore  thereby  diverted  to  an  object  not  sanctioned  by  the  seal  of  cause  or  charter  of  the  iin 
poration.  a.  The  bye  law  of  1849  was  ultra  vires  and  illegal,  in  so  far  as  it  authOTized  t 
appropriation  of  the  funds  to  charitable  and  benevolent  purposes  generally ;  at  all  events,  it« 
illegal  to  authorize  the  appropriation  of  the  funds  to  any  other  than  to  the  support  ctf  dnaj 
brethren  when  the  funds  are  not  sufficient  to  afford  adequate  support  to  the  decayed  hrethrai 
the  roll.  3.  The  bye  laws  illegal  and  not  binding  on  the  incorporation,  in  respect,  thattt 
were  never  agreed  to,  duty  made,  passed,  or  authenticated  in  terms  of  the  seal  (tf  cans^t 
were  not  sanctioned  by  the  magistrates  of  Glasgow  or  the  Court  of  Session. 

RoU  Q.C.,  AHderson  Q.C.,  and  IVpthrrspoon,  for  the  appellants. — This  applicadon  oft 
funds  was  illegal  and  ultra  vires*  The  sole  legitimate  objects  of  the  trust,  as  declared  byl 
seal  <^  cause,  were  the  common  charges,  and  mt  support  of  poor  decayed  brethren  <rf  the  « 
Though  the  Buchanan  Institution  may  be  a  laudanle  institatton,  yet  it  did  not  benefit  p 
decayed  brethren  but  only  their  children,  and  not  even  all  their  children,  but  onlyhoy^i 
those  who  were  noi  crippled  or  deformed.  Instead  of  benefiting  the  brethren  generally,  it  1 
prejudice  them,  for  it  will  reduce  their  weekly  allowance.  The  Courts  in  Scotland  bold  tnub 
of  charities  as  strictly  withio  the  purposes  of  their  charity  as  the  Court  of  Chancery  doei 
England — Ellis  v.  Henderson^  3  Bell's  App.  i.  It  had  been  said,  that  the  present  applicatia 
the  funds  was  in  conformity  with  usage ;  but  usage,  unless  it  amount  to  contemporaoeous 
position,  goes  for  nothing,  being  merelya  series  of  repeated  breaches- of  tnisL  ItmtghtbeM 
that  the  diversion  of  funds  here  was  slight,  but  in  such  cases  it  was  the  duty  of  the  CourttoA 
the  line  strictly,  otherwise  abuses  would  inevitably  creep  in. 

The  Attorney  Genemi  (Palmer),  and  Sir  H.  Cairns  Q*  C,  for  the  respondent^  were  wt  cA 
upon. 

Lord  Chancellor  Westbury. — My  Lords,  although  I  regret  the  consequences  of  t 
appeal  to  the  appellant,  yet  I  desire  to  speak  with  respect  of  the  motive  that  has  prompted  I 
in  this  litigation.  It  is  quite  clear,  that  he  has  proceeded  upon  a  conscientious  conviction,  C 
this  proceeding  on  the  part  of  the  guild  is  at  variance  with  the  charitable  purpose  for  wl^d 
was  originally  constituted.  My  Loras,  in  that  conclusion,  I  think  that  the  ai^Uant  is  entit 
wrong.  It  unquestionably  is  a  matter  of  great  regret,  that  there  should  have  been  founded  % 
the  appropriation  of  this  small  sum  of  money  a  litigation  extending  to  two  actions,  and  tot 
appeals,  including  this  appeal  to  your  Lordships'  House,  expensive  as  these  proceedings  a 
have  been.  My  Lords,  the  question  before  the  House  is  simply  this :  Does  this  appnnni 
of  the  sum  of  £\oo  fall  within  the  compass  of  the  charity  trust  contained  in  the  deed 
constitution  of  this  guild,  denominated  in  Scotland  "The  Seal  of  Cause"? 

I  reject  entirely  from  my  consideration  of  the  matter  the  bye  laws ;  I  think  it  unnecessaij 
take  mem  into  consideration.  If  the  bye  law  be  not  in  conformity  with  the  trust,  it  xaxf 
disregarded,  and  if  it  be  in  conformity  with  the  trust,  it  is  nothing  more  than  an  expresaa 
the  purpose  of  the  trust,  which  I  would  rather  take  from  the  language  of  the  trust  itself. 

Now  this  original  Guild  or  Society  of  Wrights  was  established  a  great  many  years  ago— I  n 
in  the  year  1600.  And  in  conformity  with  the  general  purpose  which  is  found  in  the  constitirf 
of  most  of  those  societies,  provision  is  made  for  the  accumulation  of  the  funds  to  be  derived  At 
fees  paid  on  the  entrance  of  members,  and  from  other  sources,  and  ttwre  is  a  dedication  of  ^ 
funds,  first,  to  the  common  charges  of  maiatainiog  the  society,  and  then  "  to  the  support  of  i 
poor  decayed  brethren  thereof." 

Now,  these  words,  "  the  support  of  the  poor  decayed  brethrw  thereof,"  are  expressive  of  i 
general  purpose  of  the  charity,  which  may  be  carried  out  in  a  variety  of  forms  of  admiaiAnA 
llu»e  words  define  no  particular  mode  of  applying  that  fund ;  they  admit  of  variatioa  accordi 
to  (he  circumstances  <w  the  case.  The  particular  ouestion,  ihat  we  have  before  us  now 
whether  the  application  of  a  part  of  those  funds  for  toe  education  of  the  s(his  of  poor  deaf 
memb«s  of  the  society  would  or  would  not  be  an  application  falling  within  the  general 
and  ambit  of  those  expressions  that  indicate  the  general  purpose.  Upon  that  point  I  tbink  ^ 
cannot  be  any  possibility  of  doubt  If  one  were  to  select  a  form  of  ^plication  of  a  charita 
fund  for  the  oeneiit  of  a  poor  man,  one  could  probably  select  none  that  would  be  more  adn 
tageous  than  the  application  of  the  fund  to  the  education  of  his  children.  It  is  not  onlyarti 
to  the  parent,  but  it  is  a  direct  and  positive  benefit  to  the  child,  and  in  such  a  mode  of  apph 
tion,  therefore,  you  have  the  advanti^  of  combining  two  objects.  While  the  parent  is  reiier 
by  the  money  spent,  it  is  not  in  a  mode  which  ends  with  the  occasion,  .but  in  a  mode  which 
beneficial  and  productive  of  profit  during  the  whole  life  of  the  child. 

I  quite  agree,  that  we  are  not  to  be  so  liberal  in  our  construction  of  words  of  this  descriptv 
as  to  permit,  under  the  guise  of  thon,  the  application  of  funds  given  to  one  form  of  charity 
another.  Neither  should  we  admit  of  charitable  bodies  denuding  themselves  of  the  duty 
administering  the  whole  of  their  funds,  and  transferring  that  duty  and  that  obligation  to  ti 
shoulders  01  some  other  persona,  or  some  other  body  of  men*  Again,  in  determining  ai 
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jnttkdirfonn  of  administration,  as  being  one  of  the  fonns  coming  within  the  general  scope 
ud  object  of  the  charity,  ve  must  take  care  that  the  money  applied  to  it  is  not  so  large  as  that 
thit  pamctilar  form  of  application  shall  trench  unduly  upon  other  forms  of  necessary  application. 
Ketbcr,  there  has  \>etxi  an  established  mode  of  administration,  giving  rise  to  expectations  and 
dcfoiB^cItaDDds  in  which  the  funds  of  the  charity  have  flowed  for  a  considerable  time,  is  that 
to  be  ligtitly  departed  ^m,  and  the  money  taken  out  of  the  channel  of  existing  charitaUe 
&tr3iBiiaii5,  id  order  to  be  applied  to  another  and  a  different  form  of  charitable  distribution, 
alihOD^  the  latter  equally  wim  the  former  may  come  within  (be  scope  of  the  charity. 

BuHvanilying  all  those  precautions  and  all  those  restrictions  to  the  case  before  your 
Lnfahips  I  apjveheod,  that  your  Lordships  will  agree  with  me,  that  the  thing  here  proposed  to 
kdoMiiqiuteamsisteDt  with  attention  to  every  one  of  those  cautionary  rules.  It  appears, 
ttu^GmU  of  Wr^hts  are  in  possession  of  a  fund  which,  having  n^fard  to  what  the  society 
ii|lmjdaioaiinate  a  considerable  income.  There  appears  to  be  no  indication  of  the  income 
■ring  b»i  otherwise  tlran  duly  managed  at  the  time  when  the  gift  was  made.  It  appears  to 
■e,  tbat  dtey  had  a  sum  at  their  disposal,  without  the  necessity  of  detracting  from  any  one  of 
Ac  existing  fotias  of  charitaUe  distribution  and  bounty  which  had  been  observed  by  them  up  to 
tjuipartioilartinie.  I  am  not  at  all  satisfied,  that  the  application  of  this  sum  of  ;^ioo  would, 
B  ifae  smallest  degree,  take  away  anything  from  any  existing  charitable  object,  or  at  all  interfere 
nk  the  power  of  the  corporation  to  continue  the  charitable  benefit,  which  up  to  that  time  they 
U  dispensed  oitf  of  their  property. 

In  diat  sate  of  things,  therefore,  having  the  power  to  apply  a  sum  of  ;£ioo  without  injury, 
dRyitre  called  upon  by  the  city  of  Glasgow  to  contribute  according  to  their  proportion  of 
ml)  to  a  very  noble  charity  which  had  been  founded  in  the  city  of  Glasgow  in  this  manner. 
A  gotlemaii  of  the  name  of  Buchanan  had  given  a  very  large  fund  to  be  applied  to  the  education 
tf  destitate  children  in  Glasgow,  but  be  accompanied  that  gift  with  the  condition,  that  the  City 
if  Gh^w  should  find  the  requisite  and  appropriate  buildings  for  the  establishment  of  that 
Aifity.  The  dty  of  Glasgow  responded  to  that  appeal  by  providing  a  considerable  sum ;  but 
fttrhife  ^ipealed  to  the  different  guilds  of  trades  within  die  city  to  contribute  also  to  this 
■bjccL  Now  in  contributing  to  the  establishment  of  this  charity,  in  the  mana^ment  and 
tdauiistratioo  of  which  (as  I  find  it  stated)  every  one  of  the  |;uilds  wUl  have  a  voice  after  the 
wntioa  has  been  founded,  the  guild  will  he  supp(»rting  an  institution  in  which  the  sons  of  their 
KCifed  and  poorer  members  will  immediately  have  a  direct  benefit,  all  of  them  being  admissible 
tothe  adrantages  of  that  educational  institution.  And  the  question  then  is  simply  this,  whether 
aaQtributioo  to  an  educational  charity  of  that  description,  embracing,  as  it  were,  not  only 
^fsomt  bo]^  in  Glasgow  generally,  but  embracing  also  the  sons  of  the  poorer  members  of  this 
*oaj,  be  not  an  object  coming  direcdy  within  the  general  purpose  which  is  here  expressed,  of 
littanis  being  applied  to  the  support  of  the  poor  decayed  brethren  of  this  guild.  That  is  a 
^fSm  to  which  common  sense  and  good  feeling  will  not  hesitate  to  give  an  answer  in  the 
•^niMwe.  When  that  question  can  be  answered  in  the  affirmative  without  violating  any  of  the 
"fawvliieh  1  have  adverted  as  being  necessary  to  be  observed  in  order  to  keep  each  charity 
■niaiteovn  channel,  and  not  permit  of  its  being  entirely  diverted  into  another  channel,  it  is 
jU^wr  which  not  only  every  Court  of  Justice  is  bound  to  give,  hut  which  it  would  be  a  very 
■■oaibb tiling,  having  regard  to  the  principles  which  regulate  the  administration  of  charity, 
■  levcROHnpeUed  upon  any  technical  ground  to  refuse  to  give  to  the  question  raised  by  this 


i%efise,^rour  Lordships  are  asked  whether  this  appropriation  is  consistent  with  the 
P>poK  of  Ais  guild,  I  have  no  doubt,  that  you  wiU  answer  the  question,  that,  although  you 
liie  motive  which  has  led  the  appellant  to  exercise  this  caution  and  care  over  the 
""^'"i^'niioD  of  the  charity,  yet  the  result  must  be,  that  neithn-  the  charity  nor  the  respondents 
pu^usvetforbis  error  in  judgment,  and  his  appeal  must  therefore  I  submit  to  your  Lordships, 
be  dianisstd  with  costs.  ■ 

J-W)  Crakworth. — My  Lords,  it  has  not  been  suggested  at  the  bar,  that  the  directors  of 
^raiiitytbo  voted  this  iioo  were  actuated  by  anything  but  the  purest  motives — by  anything 
ilie  desire  of  doing  that  which  they  thought  best  for  the  corporation,  whose  funds  and 
"•^WJ  rcre  intrusted  to  them.   Therefore,  the  case  is  reduced  to  the  naked  dry  question,  as 
"J'^byMr.  Anderson,  Has  the  act  which  they  did  been  an  act  ultra  vires  of  the  parties  who 
* Not,  that  depends  solely  upon  the  question  whether,  what  they  have  done  has  been  a 
'''**"''Me  application  of  the  ;£ioo  towards  the  support  of  the  poor  decayed  brethren  of  the 
f™*-  Now  can  there  be  any  doubt  that  it  is  so  ?   If,  instead  of  being  so  applied,  it  had  been 
■"W^it  loold,  1  will  assume,  have  produced,  at  five  per  cent.,  one  hundred  shillings  per 
■■wi,  which,  as  there  are  ninety-eight — you  may  caJI  them  in  round  numbers  one  hundred 
p'n^upoor  brethren — would  have  added  one  shilling  in  the  year  to  the  receipts  of  each. 
^"J^  is  best  for  the  corporation?  That  the  recipients  of  the  charity  should  each  receive 
year  more  than  they  now  receive  or  that  there  shotfld  be  an  establishment  in  the 
Qi^^  to  which  the  sons  of  decayed  members  of  the  body  may  resort,  and  whm  they 
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may  obtain  a  very  excellent  sort  of  education.  Can  anybody  doubt  vbich  is  Ibe  most  adi 
tageous  ?  It  was  said,  that  there  may  be  many  decayed  members  who  have  no  sons — many 
have  no  children  at  all,  and  will  not  be  benefited  by  it ;  but  there  is  nothing  which  says,  th^ 
trustees  in  their  discretion  must  benefit  every  decayed  brother  to  the  same  extent:  how  they  t 
be  benefited  is  left  entirely  to  their  discretion.  A  very  fair  test  as  to  whether  this  would  be« 
vires  may  be  arrived  at  in  this  way.  I  do  not  suppose,  that  any  member  of  this  guild  in 
really  think,  that  it  was  not  a  very  great  benefit  to  them  as  inhabitants  of  the  city,  that 
Buchanan  charity  should  be  established.  Now,  suppose  Mr.  Buchanan  had  said  by  his' 
Provided  always,  that  no  poor  decayed  brethren  of  the  Guild  of  Wrights  shall  receive  anybe 
from  this  charity  unless  that  cwporation  subscribes  J[fioo  towards  the  endowment :  can  anyt 
doubt,  that  there  would  be  no  hesitation  in  saying,  that  it  would  be  gr^tly  to  the  advantq 
the  charity,  that  that  should  be  done?  But  Mr.  Buchanan  could  give  no  aathority  to 
guild  so  to  apply  their  funds.  It  must,  therefore,  be  presumed,  if  you  say  it  ought  in  tbatt 
to  have  been  done,  that  there  was  inherent  in  the  guild  a  power  to  do  it 

My  Lords,  I  shall  not  add  anything  more  to  what  has  been  said  by  my  noble  and  lea 
friend,  the  Lord  CHANCELtx>R.  I  regret  with  him,  that  this  will  fall  very  hardly  on  those 
have  raised  this  litigation,  but  it  is  one  of  the  unfortunate  instances  too  common  in  this  Ho 
in  which  we  see  parties  from  that  part  of  the  country  north  of  the  Tweed,  incurring  such  e 
mous  expenses  of  litigation  for  a  very  small  object ;  and  one  cannot  but  deeply  regret,  that  i 
cases  should  be  so  continually  brought  before  us.  I  quite  concur  with  my  nobfe  and  les 
friend,  that  this  appeal  must  be  dismissed  with  costs. 

Interlocutors  affirmed,  with  costs. 

Appellants^  Agents,  T.  Deans,  Westminster ;  A.  Morison,  Edinburgh. — Respondent^  Agi 
Grahames  and  Wardlaw,  Westminster;  Hamilton  and  Kinnear,  W.S.,  Edinburgh;  W.  Rea 
and  Son,  Glasgow. 


MARCH  9,  1865. 

Angus  Mackintosh,  Appellant,  v.  John  Smith  and  Others,  RespondaU, 

Lunatic— Issue— Detention  in  a  Madhouse— Illegal  Detention— Evidence— Issue  controlle 
Record— Declarator  of  Sanity— Judicata— Ih  an  action  byAf.far  Ulegal  andrnvm 
detention  in  a  madhouse  kept  by  S.,  an  issue    whether  M.  was  tUegally  and  wnm£j 

detained"  was  settled.  .....         -j  ^    wj    j   ■  i  u  , 

Held  (afifirming  judgment^  Thai  such  issue  did  not  admtt  evidence  as  toalle^d  vudatums^ 

Statute  in  the  mode  of  his  treatmetU  while  in  the  madhouse.  .  ^  .  .  ,  c 

Held  further.  That  a  decree  in  an  action  of  declarator  of  sanity  raised  by  Af.  against 

which  decree  passed  in  absence,  was  not  admissible  evidence  to  prove  illegal  detention. 
Question,  How  far  an  issue  sent  to  tHal  is  controlled  by  the  record,  so  far  as  regards  adm 

bility  of  evidence  under  such  issue  A 

This  was  an  appeal  against  interlocutors  refusing  a  new  trial. 

The  action  was  raised  in  May  1863,  to  recover  damages  from  Dr.  Smith  and  Dr.  Lowe,kM 
of  the  Saughton  Hall  Lunatic  Asylum,  for  having  wrongfuUy  and  illegally  detamed  theappel 
(the  pursuer)  in  their  private  madhouse.'  j_t„j-, 

The  issue  finally  approved  and  sent  to  a  jury  was  as  foUows :—"  Whether  the  defende^ 
either  of  them,  and  which  of  them,  did  illegally  and  wrongfuUy  detain  the  pursuer  in  the 
madhouse  kept  by  them  at  Saughton  Hall,  in  the  parish  of  St  Cuthbert's  and  county  of  B 
burgh,  from  the  13th  June  1852  untU  the  21st  July  1852,  or  during  any  part  of  said  penod,» 
loss,  injury,  and  damage  of  the  pursuer  ?   Damages  laid  at  £}ooo. 

The  case  was  tried  Wore  Lord  Kinloch  and  a  jury  on  5th  February  1864;  and  on  the  1 
the  jury,  by  a  majority  of  nine  to  three,  found  for  the  defenders.  Durmg  the  proceedu 
exceptions  were  taken  by  the  pursuer's  counsel  The  first  and  fourth  were  directed  against 
refusid  of  the  Judge  to  admit  in  evidence  the  extract  decree  in  absence  pronounced  on  the  1 
December  1861,  as  weU  as  the  summons,  proof,  and  interlocutor  in  the  action  of  deciaratoi 

I  See  previous  report,  2  Macph.  1261 :  36  Sc.  Jur.  189, 631.      S.  C.  4  Macq.  Ap.  913;  3  M« 
H.  L.6;  37  Sc.  Jur.  318. 
*  See  a  previous  appeal  between  the  same  partis,  enie^  p.  1 184- 


Digitized  by 


Google 


MACKINTOSH  v.  SMITH. 


[^r^menf.]  129S 


auatf  at  die  instance  of  the  pursoer.  The  second  and  third  exceptions  taken  were  against  the 
cnEr«niiiuiation  of  the  pursuer,  and  the  examination  of  other  witnesses  as  to  details  of  the 
pBsaa'i  cmduct  in  particular  transactions.  Thus,  it  was  proposed  to  ask  the  pursuer  about  the 
deuils  of  a  visit  he  made  to  Richmond  in  the  spring  of  1852.  His  counsel  objected  to  going 
ina  such  details;  but  the  Judge  allowed  the  questions  to  be  put,  and  hence'  the  second  and  third 
dceptioDS.  The  fifth  exception  was  abandoned.  The  sixth  exception  was  directed  against  the 
Jadge  directing  the  jury,  that  the  issue  sent  for  trial  by  the  Court  did  not  raise  the  question 
vhedier,  supposing  tbe  pursuer  rightly,  detained  in  the  asylum,  there  was  an  illegality  in  the  mode 
of  his  amfioement,  and  did  not  raise  any  question  of  breach  of  Statute  or  of  regulations  made 
Bderambohty  of  Statute  in  regard  to  the  registers  of  the  asylum,  or  the  manner  of  keeping 
Ikn. 

Tbei^nlationsasto  the  management  of  snch  houses  tendered  as  evidence  by  the  pursuer 
■ere  10  the  efiect,  that  there  should  be  at  least  one  or  more  cells  of  sufBcimt  size,  according  to 
die  nomber  of  lunatics,  properly  wanned  and  ventilated.  And  that  tbe  keeper  of  the  house 
sboold  ewer  in  the  register  directed  to  be  knit  b;^  the  Statute  9  Geo.  iv.  c.  34,  §  3,  all  cases 
IB  Thid  a  patient  has  been  confined  in  any  of  the  said  cells  for  a  period  exceeding  twelve  hours, 
togedter  with  the  reasons  for  such  confinement.  The  Statute  also  required,  that  the  resident  or 
tisitiiig  physician  should  report  to  the  keeper,  and  enter  particulars  in  the  book  to  be  kept.  But 
Ae  veeUj  raster  produced  at  the  trial  ccmtained  no  such  particulars,  but  merely  the  name  and 
dale  of  the  pursuer's  admittance. 

Hk  First  Division  unanimously  disallowed  all  the  exceptions. 

Tbe  tppelUutt  thereupon  appealed,  and  in  his  printed  case  contended,  that  the  interlocutors 
sboold  be  reversed  for  the  following  reasons : — As  to  the  sixth  exception — i.  Because  the  ques- 
boBs  riiich,  by  the  direction  excepted  to,  were  ruled  not  to  be  within  the  issue  sent  to  trial,  were 
nisedby  the  issue,  and  ought  not  to  have  been  withdrawn  from  the  consideration  of  the  jury. 
1.  Beanse  the  judgment  of  the  First  Division,  disallowing  the  said  exception,  and  sustaining 
Hk  diarge,  proceeded  upon  grounds  different  from  those  upon  which  the  direction  of  the  Judge 
pesii&i^  at  the  trial  was  rested.  3.  Because  the  scope  or  the  issue  sent  for  trial  by  the  Court 
*ii  tot  controlled  or  linuted  by  tbe  closed  record  in  the  cause.  4.  Because  the  closed  record  is 
KK  vithin  the  bill  of  exceptions,  and  it  was  incompetent  for  the  Court,  in  disposing  of  tbe  excep- 
ts, to  give  any  effect  to  the  record  as  controlling  or  limiting  the  issue  under  which  the  cause 
ns  tried.  5.  Because^  even  on  tbe  assumption,  t&t  tbe  scope  of  the  issue  could  be  limited  by 
At  ){^llant's  averments  in  the  fdeadings,  the  condescendence  contained  statements  sufficient  to 
otile  him  to  have  the  questions,  which  by  the  charge  excepted  to  were  withdrawn  from  the 
tosderatiM  of  the  jury,  tried  under  the  issue. 

Ai  to  die  first  and  fourth  exceptions — i.  Because  the  decree  of  declarator  tendered  as  evidence 
■  bdialf  of  tbe  appellant,  was,  until  reduced  or  set  aside  by  the  judgment  of  a  court  of  compe- 
ttBtjiffisfUction,  res  judicata  in  any  question  arising  between  the  appellant  and  the  respondents; 
■I  iQ  events,  it  was  admissible  in  evidence.  2.  Because  the  refusal  of  the  presiding  Judge  to 
Wme  the  decree  in  question  as  evidence,  necessarily  affected  the  result  at  which  the  jury  by 
*Hr  verdict  have  arrived. 

hird  Advocaie  (Moncreiff),  Rolt  Q.C.,  Anderson  Q.C.,  and  Sir  H.  Cairns  Q.C.,  for  the 
jPdlant— Tbe  interlocutor  disallowing  the  exceptions  was  wrong.  As  to  the  third  exception, 
wStatntes  55  Geo.  III.  c.  69,  9  Geo.  iv.  c.  34,  and  4  and  5  Vict,  a  60,  made  it  imperative,  that 
■•party  cammed  should  be  confined  and  treated  in  a  particular  manner,  and  any  deviation  from 
(kowsc  panted  out  was  a  cause  of  action.  It  is  not  enough  to  receive  a  patient  properly;  he 
jBiK  also  be  kept  in  the  way  specified  by  these  Statutes.  Tm  issue  allowed  proof  of  the  violation 
of  Ae  StUDle  as  regards  the  specific  regulations  which  ought  to  have  been  followed,  for  if  these 
•Wt  oot  followed  it  was  impossible  for  the  jury  to  say  the  pursuer  was  not  illegally  and  wrong- 
UrdetaiiKd.  Detention  consisted  of  a  series  of  acts,  and  comprehended  the  mode  as  well  as 
^faa  of  detention. 

li»ai  said,  that  evidence  of  violations  of  the  Statute  could  not  be  given,  because  the  record 
*^  tot  contain  specific  averments  of  such  violations.  But  if  the  terms  of  the  issue  admitted  the 
"Jbce,  nodiing  stated  or  omitted  to  be  stated  in  the  record  could  shut  out  such  evidence,  for 
wwae  mnst  be  the  sole  test  as  to  what  is  or  is  not  admissible  evidence  under  it.  That  was 
*">iedby  Lord  Brougham  in  Leys,  Masson,  and  Co.  v.  Forbes,  5  W.  S.  402,  and  by  other 
j«iiin  Morgan  v.  Morris,  3  Macq.  Ap.  323,  ante,  p.  806;  Robertson  v.  Fleming,  4  Macq. 
l^^aHtt,  p.  1053.  It  was  true  there  was  a  con\x7iry  dictum  of  Lord  Campbell  in  Househill 
w^C».v.  Neitsen,  2  Bell's  Ap.  i  ;  but  it  was  irreconcilable  with  the  better  authorities.  The 
quite  general,  whether  the  pursuer  was  legally  and  wrongfully  detained,  and  lets  in  all 
**&cts,  whether  alleged  in  the  record  or  not,  which  go  to  prove  the  illegality  of  the  detention. 

the  first  and  fourth  objections  :    The  decree  in  the  action  of  declarator  of  sanity  ought 
^we  been  received  in  evidence.    It  was  competent  to  raise  such  an  action  when  it  affects 
ri^ts,  even  though  it  is  an  abstract  question — Stair,  iv.  3, 47 ;  Ersk,  iv.  i,  46.  It 
"Vt  gftes  be  of  great  importance  for  a  person  to  establish  the  fact  of  bis  own  sanity,  if  his 
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deeds  and  acts  be  challenged.  There  must  ao  doubt  be  a  proper  defender,  and  the  respondents 
here  were  proper  defenders.  There  was  no  objection  to  the  admissibility  of  the  denee  meivly 
because  it  was  a  decree  in  absence,  Ux  such  a  decree  has  precisely  die  same  ^ects  as  a.  decree 

in  foro  contentioso. 

[Lord  Chancellor. — How  can  you  say  the  subject  matter  of  that  decree  was  eadent  coMsa^  for 
that  decree  might  stand,  and  yet  it  would  not  follow,  that  the  pursuer  was  illegally  detained  Y\ 

We  say,  that  if  the  pursuer  was  sane  at  the  time,  nothing  could  justify  his  detention.  7he  decree^ 
therefore,  went  to  prove  the  issue  of  legal  or  illegal  detention.  And  while  the  decree  stands^  it 
is  entitled  to  be  received  as  evidence  of  the  fact  of  sanity. 

The  Attorney  General  (Palmer),  Mellish  Q.C ,  and  Will^  for  the  respondents,  were  not 
called  upon. 

Lord  Chancellor  Westbury.— My  Lords,  in  this  case  I  think  yoor  Lordships  will  agree 
with  me  in  coming  to  the  conclusion,  that  this  interlocutor  ought  to  be  affirmed.  Your  Lordships 
will  have  observed  in  the  histmry  of  this  case,  that  the  summons  in  this  cause  appears  to  have 
been  issued  on  the  20th  May  1863.  The  cause  of  action  is  the  alleged  illegal  detentum  of  the 
appellant,  from  the  13th  June  1853,  to  the  31st  July  1852.  The  action,  ther^brey  for  ^s 
personal  wrong  appears  to  have  been  conomenced  eleven  years  s^ter  the  occurrence  of  die 
alleged  cause  of  action. 

In  dealing  with  the  exceptions  which  are  now  before  your  Lordships,  I  will  first  express  my 
opinion,  that  I  thinic  your  Lordships  must  be  confined  to  that  which  is  found  within  the  four 
corners  of  the  bill  of  exceptions  alone.  You  are  well  aware,  that  when  an  issue  has  been  framed* 
it  may  be  the  subject  of  an  appeal  to  the  Court  of  Session  itself,  and  it  may  be  finally  determined 
by  that  Court  as  to  what  should  be  the  form  of  the  issue. 

Having  regard  to  the  proceedings  in  Scotland,  and  to  the  form  of  the  bill  of  exceptions  ther^ 
(which  is  not  like  the  bill  of  exceptions  in  England,  appended  to  the  posiea,  that  is,  to  the  whole 
record  of  the  action  and  trial,)  I  think  your  Lordships  will  agree  with  me,  that  it  is  the  better 
course  to  confine  the  inquiry  to  that  which  is  found  upon  the  bill  of  exceptions  alone. 

Nov,  in  this  i^ticular  case  the  issue  which  was  settled  for  the  trial  of  the  cause  was  this, 
whether  the  defenders  or  either  them,  and  which  oS  them,  did  wron^ully  and  iUegrally  detain 
the  pursuer  in  the  private  madhouse,  kept  by  them  at  Saughton  Hall,  in  ttie  parish  of  St.  Cutb- 
bcrt  s,  and  county  of  Edinburgh,  from  the  13th  of  June  1853,  until  the  21st  July  1852,  or  during 
any  part  of  the  said  period.  It  certainly  appears  to  me  rather  strange,  that  an  issue  which  ought 
to  be  an  issue  of  fact,  (for  upon  that  alone  the  jury  would  be  called  upon  to  give  their  verdict,) 
should  have  been  framed  in  this  manner,  "did  wrongfully  and  illegally  detain."  The  questiw 
of  legality  depends  upon  the  defenders  having  or  not  having  complied  with  the  requisition  of  the 
Statutes,  which  governed  this  subject  in  Scotland,  namely,  the  confinement  of  a  person  stq>posed 
to  be  a  lunatic,  and  they  are  fully  stated  in  the  bill  of  exceptions,  and  also  the  proceedings  that 
were  taken  under  them,  and  they  appear  to  have  been  given  in  evidence  on  the  part  of  the 
defenders. 

It  seems,  that  there  are  three  Statutes  which  principally  regulate  the  proceedings  in  Scotland, 
with  regard  to  lunatic  persons.  Those  Statutes  are  the  55th  of  George  III.  c.  69,  the  9th  George 
IV.  c.  34,  and  the  4th  and  5th  Vict.  c.  60  ;  and  the  course  of  proceeding  prescribed  by  these 
Statutes,  appears  to  be  this,  that  a  petition  is  presented  to  the  Sheriff  of  the  county,  accompanied 
by  certificates  of  the  medical  practitioners,  and  thereupon  the  Sheriff,  if  he  thinks  proper  so  to 
do,  grants  a  warrant  for  the  confinement  or  the  alleged  lunatic,  and  also  a  licence  addressed  to  . 
the  keeper  of  the  asylum,  in  which  it  is  desired  that  the  lunatic  should  be  confined.  The  whole 
of  these  documents  were  ^ven  m  evidence  on  the  part  of  the  defenders. 

Nov  these  Acts  of  Parhament  provide  for  resident  or  visiting  physicians  regularly  to  examine 
the  patients.  They  appoint  also  an  inspector  of  asylums,  and  the  Sheriff  has  power  to  discharge 
any  person  who  is  improperly  detained.  The  licence  which  is  issued  by  the  Sheriff,  is  a  licence  to 
the  proprietors  of  the  asylum,  to  receive  and  detain  the  subject  of  the  licence  according  to  lav. 
It  is  not  pretended  that  there  has  been  any  defect,  any  insufficiency,  or  any  uregularity  in  any 
of  these  proceedings. 

The  manner  in  which  this  question  arises  before  your  Lordships  is  this  :  At  the  trial  of  this 
issue,  the  fir:it  thing  that  was  proposed  to  be  given  in  evidence  on  the  part  of  the  pursoer,  the 
present  appellant,  was  a  decree  obtained  by  him  in  an  action  of  declarator,  the  summons  in 
which  appears  to  have  been  dated  in  the  year  1861,  more  than  two  years  antecedently  to  the 
date  of  the  summons  in  the  present  action.  That  action  of  declarator  convened  the  keepers  of  . 
the  asylum  and  several  other  persons  for  the  purpose  of  having  it  declared,  that  the  pursuer  was  ^ 
of  sound  mind  in  the  months  of  June  and  July  1852,  during  part  of  which  time  he  was  confiaed 
in  the  asylum  in  the  maimer  that  I  have  already  stated. 

Now,  the  first  thing  to  be  observed  is,  that  the  persons  so  convened,  so^r  as  they  consisted 
of  the  present  respondents,  had  no  interest  or  concern  whatever  in  the  subject  of  that  proposed 
^clarator,  because,  even  if  the  present  appellant  vas  a  sane  person,  if  they  had  reeved  him 
under  the  authority  oi  a  warrant,  and  by  vhtue  ctf  a  licence  rightly  granted  in  the  manner  I  hare 
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akcady  described,  they  were  warranted  in  detaining  him.  Accordingly  it  appears,  that,  inasmuch 
as  tbe  question  raised  in  that  action  of  declarator  was  an  abstrai^  question  with  which,  as  I  have 
iw^  diey  had  Dotbing  to  do,  and  inasmuch  as  it  vas  not  made  mcideotal,  or  auxiliary,  to  any 
other  iwooeedii^,  the  defenders  treated  it  as  an  immaterial  matter,  and  did  not  appear.  The 
couseqiience  that  a  decree  was  takea  i^inst  them  in  absence,  declaring,  that  during  the 
rtole  months  of  June  and  July  1852,  the  pursuer  was  compos  mentis,  and  of  sound  and  dis- 
posiiig  ndnd — in  other  worda,  it  was,  I  dare  say,  a  decree  following  the  conclusions  of  the 
samiDons  of  declarator. 

^'ov,  it  was  proposed  to  give  that  decree  in  evidoice  upon  the  trial  of  this  issue.  I  take  it 
that  the  first  and  conclusive  objection  to  that  was,  that  it  was  a  wholly  inmuiterial  matter  to  the 
trial  of  the  issue  in  this  cause.  But  if  it  could  be  regarded  in  any  sense  as  material,  tbe  next 
observation  would  be  this  :  It  is,  I  believe,  quite  new  as  a  proposition  in  jurisprudence,  that  a 
decree  pronoonced  in  absmce  can  be  at  all  given  in  evidence  as  amounting  to  proof  of  the 
satyect  matter,  of  the  second  action  having  been  res  judicata.  I  entirely  agree  with  the  learned 
Jm^es  in  the  Court  below,  that  that  would  be  contrary  to  the  first  principles  of  jurisprudence. 

l^ere  is  a  Statute  to  facilitate  procedure  in  the  Court  of  Session  in  Scotland,  the  13  and  14 
Vict,  c  3,6j  by  the  46th  section  of  which  it  is  enacted,  that  the  rejection  of  any  evidence  which 
tons  oat  upon  inquiry  to  be  such  as  would  be  immaterial,  or  such  as  ought  not  to  have  affected 
Ae  result  of  the  trial,  cannot  be  made  the  subjttt  of  a  bill  of  exceptions.  I  think,  therefore, 
Attjmtr  Lardslups  will  not  hesitate  to  say,  in  conformity  with  tbe  opinion  of  the  Court  below, 
dm  the  extract  of  this  decree  in  absence  pronounced  in  that  action  of  declarator  was  rightly 
i^Kted  by  the  learned  Judges. 

The  same  observations  apply  also  to  the  4th  exception,  which  is  immediately  connected  with 
the  first.  Tbe  2d  and  3d  exceptions  were,  as  I  think  your  Lordships  will  agree,  very  properly 
abudoaed  by  the  Lord  Advocate  in  his  argument 

Tbe  6th  exception  then  alone  remains  to  be  considered,  and  I  think  that  will  be  found  to  be 
coDdaded  by  Uie  observations  which  I  have  already  taken  the  liberty  of  submitting  to  your 
^■finiships.  The  exception  is  to  a  certain  portion  of  the  charge  of  the  learned  Judge.  The 
kamed  Judge,  in  bis  charge  to  the  jury,  amongst  other  things,  directed  them,  "  that  the  issue 
•oit  for  trial  by  the  Court,  did  not  raise  the  question  whether,  supposing  the  pursuer  rightly 
teaioed  in  an  asylum,  there  was  any  illegality  in  the  mode  of  his  craifinement,  and  did  not  raise 
*iT  question  of  breach  of  Statute,  or  of  Regulations  made  under  authority  of  Statute  in  regard 
to  the  registers  of  the  asylum  or  the  manner  of  keeping  them.' ' 

It  appears  from  the  bill  of  exceptions,  that  evidence  was  tendered,  on  the  part  of  the  pursuer, 
f<*  the  purpose  of  proving,  that  his  treatment  during  his  confinement  in  the  asylum  was 
wessarily  severe,  and  that  the  severity  to  which  he  was  subjected  was  not  resorted  to  in  the 
BnoDcr  required  by  the  Act  of  ParUameat  The  complaint,  therefore,  was,  that^/vj-  the  illegal 
ofinement,  he  had  been  treated  in  an  improper  manner  during  that  confinement. 

I  think,  upon  that  question,  the  learned  Judge  was  quite  right  in  his  conclusion,  namely,  that 
■pposing  the  pursuer  to  have  been  rightly  detained  in  the  asylum,  which  the  very  tendering  of 
the  evidence  of  necessity  admitted,  the  issue  did  not  involve  any  question  as  to  his  mode  of 
treatment  during  that  illegal  detention.  The  issue  that  was  sent  down  to  be  tried  by  the  jury 
*asdus:  whether  he  had  been  wrongfully  and  illegally  detained  or  not  P  whether  he  had  been 
treated  in  an  illegal  manner  during  that  detention  ?  The  answer  to  be  given  by  the  jury  would 
be  smply  aye  or  no  to  the  question  of  wrongful  detention  ;  but  if  the  wrongful  detention  be 
f'l'Ditted,  then,  for  the  purpose  of  aggravating  the  cause  of  complaint  by  proving  some  further 
iioproper  treatment,  the  answer  would  be  very  material.  But  here  the  additional  cause  of  com- 
be}-ODd  tbe  illegal  detention  did  not  arise  up<m  the  issue.  It  was  not  to  be  found  within 
(Ik  amlu  of  that  particular  question  which  was  sulunitted  to  the  jury  to  answer  in  the  affirmatira 
» in  flic  oegative. 

tjpon  thme  plain  principles,  thus  shortly  stated,  I  think  that  your  Lordships  will  agree  with 
ia  tbe  conclusion,  that  all  these  exertions  were,  in  point  of  fact,  wholly  unfotmded,  and  that 
^  Onrt  did  quite  right  in  overruling  them,  and  in  renising  a  new  trial 

toKD  Cranworth. — My  Lords,  the  question  on  the  record  is  reduced,  in  truth,  to  sub- 
^■tiiBy  two  tmestions.  1  will  take  the  last  first,  namely,  as  to  the  directions  which  the  learned 
/■^gave  to  uie  jury,  in  which  he  directed  them,  that, "  the  issue  sent  for  trial  did  not  raise  the 
<pBtion  whether,  siqiposing  the  pursuer  rightly  detained  in  an  asylum,  there  was  any  illegality 
■  4e  mode  of  his  cmfinement,  and  did  not  raise  any  question  of  breach  of  Statute,  or  of 
regibtkms  made  under  authority  of  Statute."  It  appears  to  me,  that  that  was  a  perfectly  right 
ittKoao,  and  tbe  only  direction  which  the  learned  Judge  could  give.  The  langtiageof  tbe  issue 
w.*iiether  they  did  wrongfully  and  illegally  detain,  by  which  I  imderstand,  whether  they  did 
'IctaiQ  without  having  any  lawnil  warrant  to  detain.  That  is  all  that  is  raised  ;  and  it  would  be 
indeed,  if  the  mode  in  which  the  party  was  dealt  with,  supposing  him  to  be  dealt  with  in 
■Of  way  which  would  give  him  a  right  of  action,  should  enable  the  jury  to  say,  "  You  did  wrong- 
^^  detain  him,"  the  meaning  of  which  would  be,  "  You  ought  not  to  have  detained  him."  It 
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might  be,  that  either  their  misconduct  tovards  the  person  detained,  or  their  non-obserraoo 
the  reg^tions  of  the  Statute,  t^ght  give  rise  to  valid  proceedings  against  the  detaining  paiti 
but  neither  of  those  things  could  by  any  possible  construction  be  made  to  lead  to  the  c 
sequence,  that  he  ought  not  to  have  been  detained ;  and  I  think,  that,  unless  he  ought  uM 
have  been  detained,  the  learned  Judge  properly  directed,  that  the  issue  mutt  be  found  foe 
defenders. 

Then  comes  the  question  of  admissibility  of  that  decree  in  absence.  Now,  really  that  i 
matter  which  I  think/ when  looked  at,  admits  of  no  doubt  whatever.  The  question  decided 
that  decree,  as  far  as  it  could  be  decided,  was,  that  at  a  certain  time  the  pursuer  was  of  so 
mind.  Well,  what  then  ?  What  the  defenders  had  to  prove  was  not,  whether  he  was  of  so 
mind,  but  whether  there  were  documents  before  them  that  warranted  and  compelled  then 
take  him  into  confinement,  and  detain  him.  Therefore  the  two  points  were  not  at  all  u 
But  fkr  beyond  that,  although  it  is  true,  that,  as  between  the  same  parties,  a  decree  or  a  judge 
in  England,  may  be  given  in  evidence  as  res  judicata^  it  is  not  because  there  is  one  link  i 
chain  of  evidence  which  parties  are  giving  in  order  to  arrive  at  a  particular  conclusion  which  i 
have  been  estaUisfaed,  that,  therefore,  you  can  give  in  evidence  a  decree  or  judgment  in  snpi 
of  that  one  Unk  in  the  chain  of  evidence.  No  such  doctrine  has  ever  been  {Mopounded,  ori 
can  be  contended  for.  I  think,  therefore,  with  my  noble  and  learned  friend,  that  on  neitbc 
these  grounds  can  these  exceptions  be  supported,  and  that  the  interlocutor  ought  to  be  affirm 

Lord  Chelmsford. — My  Lords,  since  the  first  opening  of  this  case  at  the  bar,  I  never  li 
been  able  to  bring  my  mind  to  entertain  the  smallest  doubt  upon  the  questicms  that  havek 
raised ;  and  I  shall  not  think  it  necessary  to  trespass  upon  your  Lordships  with  many  obsa 
tions  in  addition  to  those  which  have  been  made  by  my  two  noble  and  learned  friends. 

It  is  important  to  bear  in  mind  what  are  the  nature  and  the  character  of  a  bill  of  excejdii 
There  can  be  no  doubt,  that  it  is  a  proceeding  which  must  be  construed  with  the  utmost  sa 
ness.  It  is  the  statement  of  the  ruling  of  a  Judge  upon  a  point  of  law  arising  upon  a  trial 
the  opinion  of  a  Judge  is  not  stated  accurately,  if  he  is  not  faithfully  represented,  he  may  m 
to  si^  the  bill  of  exceptions,  and  his  signature  to  the  bill  of  ^exceptions  is  the  acknowledga 
of  its  accuracy. 

Now  what  were  the  exceptions  in  this  case?  I  will  take  the  sixth  exception  first.  ' 
exception  to  the  ruling  of  the  learned  Judge  was,  that  he  directed  the  jury,  that  the  issue  sort 
trial  Dy  the  Court,  did  not  raise  a  certain  question  which  is  specifically  stated  in  the  excepti 
Now  your  Lordships  will  observe,  that  the  exception  does  not  raise  any  question  with  r^M 
the  right  of  looking  to  the  record  for  the  purpose  of  explaining  the  issue.  It  is  a  questiu  ^ 
the  issue  alone,  what  that  issue  raises  for  the  consideration  of  the  jury. 

I  am  not  disposed  to  enter  at  all  upon  the  controverted  question  how  far  your  Lordships  h 
been  right  on  former  occasions  in  saying,  that  when  issues  have  been  framed  you  cannot  re 
to  the  record  for  the  purpose  of  explaining  them.  I  would  just  point  out  to  your  Lordships* 
is  the  mode  of  framing  issues  in  Scotland.  The  whole  record  is  looked  to,  and  from  that  tcc 
there  is  extracted  a  substantial  question  or  questions  which  are  intended  to  be  raised  by 
parties.  Upon  the  examination  of  the  record  in  that  manner,  issues  are  framed,  and  if  eitbe 
the  parties  consider,  that  those  issues  do  not  raise  either  the  question  substantially,  or  all 
questions  which  were  proposed  to  be  raised,  your  Lordships  are  aware,  that  there  may  be 
appeal  to  the  Court  of  Session  in  the  first  place,  and  ultimately  to  your  Lordships'  House  iq 
the  framing  of  these  issues.  Then  one  would  think,  that  the  moment  those  issues  so  framed  b 
been  agreed  upon  between  the  parties,  they  contain  the  only  essmtial  question  which  is  n 
submitted  to  the  jury,  and  that  they  do  not  require,  nor  can  Uiey  receive,  explanatiwis  front  i 
other  quarter. 

Now  what  was  the  issue  in  this  Case  which  was  extracted  from  the  record,  and  whidi  i 
proposed  to  be  tried  by  the  jury  ?  It  was  this  :  Whether  the  defendo*^  or  eitho*  of  them,  i 
which  of  them,  did  wron|;fuUy  and  illegally  detain  the  pursuer  in  the  private  madhouse  kept 
them  at  Saughton  Hall,  m  the  parish  of  St.  Cuthbert's  and  county  of  Edinburgh,  from  the  i. 
June  1852  until  21st  July  1852? 

I  may  be  permitted  to  say,  with  very  great  respect  to  my  noble  and  learned  iriend  m ' 
woolsack,  that  I  do  not  think  there  is  any  objection  to  the  form  of  this  issue,  by  reason,  as 
supposed,  of  its  submitting  questions  of  law  to  the  jury,  because  in  every  action  for  & 
imprisonment,  the  question  is  upon  the  plea  of  not  guilty.  The  question  whidi  is  submitted 
the  jury  ultimately,  is,  whether  the  imprisonment  was  lawful  or  noL  That.may  be  a  quesu 
partly  to  be  decided  by  the  Judge,  and  partly  by  the  jury,  but  you  could  not  have  the  vh 
([uestion  raised  for  consideration  of  the  legality  of  the  imjaisonment,  without  framing  the  ia 
in  this  form. 

What  then  is  the  meaning  of  this  issue,  and  has  the  learned  Judge  submitted  the  lff<4 
construction  of  it  to  the  jury  ?  It  appears  to  me,  that  nothing  whatever  can  possibly  be  invol' 
in  this  issue  but  the  Hxx  of  the  detention,  and  the  question,  whether  Uiat  detention  was  wnii0 
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ud  or,  in  other  words,  whether  the  defenders  were  justified  in  detaining  the  pursuer  in 
Aelnucasyhiin. 

X(w,itns  submitted  several  times  at  the  bar,  that  there  is  a  distinction  between  detention 

ad  treatment.   I  must  confess  it  appeared  to  me,  that  distinction  was  hardly  suffi:iently  appre- 

daied  in  the  course  the  ailment.  It  was  su^ested,  that  the  question  whether  the  party 
ns  of  souod  mind  or  not,  might  determine,  and  was  necessarily  and  essentially  the  matter  that 
mast  determine,  whether  the  detention  was  wrongful  and  illegal  ornot ;  but  I  think  there  is  great 
misq)prehensi(Hi  there,  because  assuming,  that  the  pursuer  was  of  sound  mind  when  he  was 
cnrtTcd  to  the  lunadc  asylum,  yet,  as  he  was  conveyed  there  under  proper  medical  certificates, 
aad  vith  the  proper  warrants,  it  would  not  he  illegal  on  the  part  of  the  defenders  to  detain  him 
)ibhoii([h  he  was  of  sound  mind,  unless  they  had  had  a  proper  authority  for  his  discharge.  In 
ba,  Sty  would  have  had  no  right  to  discharge  him,  unless  they  had  bad  that  authority,  which  is 
prorided  for,  1  think,  in  the  9th  of  Geo.  iv. 

.^gain,  it  was  said,  supposing  that  the  keepers  of  the  asylum,  during  the  time  that  the  pursuer 
V3S  an  inmate  of  their  asylum,  were  satisfied,  that  he  had  become  of  sound  mind,  and  did  not 
onmmiucate  that  fact  to  the  proper  authorities  in  order  to  obtain  his  discharge,  that  would  be 
aoaDiawfal  detention.  I  must  confess,  that  I  differ  entirely  from  that  proposition,  and  I  doubt 
IB7  moch  whether  any  action  at  all  could  have  been  maintained  for  .ttie  keepers  of  the  asylum 
M  hifing  cotnoumicated  the  &ct  oi  his  restored  sanity,  unless  that  coune  was  taken  by  them 
wBcioaily.  Then  it  nught  consdtnte  a  cause  of  action,  but  it  would  not  be  the  cause  of  action 
■nhcd  in  Ais  case  which  is  raised  by  the  issue,  whether  the  detention  was  wrongful  and  illegal. 

Tic  question,  then,  is — confming  the  issue  entirely  as  it  appears  to  me  it  ought  to  be  confined, 
to  6e  question  of  whether  the  detention  was  wrongful  or  illegal,  and  it  being  perfectly  clear,  that 
i>  fhttmr  mode  the  supposed  lunatic  was  treated  during  the  time  that  he  was  in  the  asylum, 
ttnt  is  not  iavohred  in  the  specific  words  of  the  issue,  the  question  really  is— whether  the  learned 
iolgepn^ty  stated  to  the  jury,  that  if  the  pursuer  was  rightfully  detained  in  the  lunatic  asylum, 
tin  there  was  no  question  as  to  illegality  in  the  mode  of  his  confinement,  and  that  it  did  not 
nise  uy  question  of  breach  of  Statute  or  of  regulations  made  under  authority  of  Statute  in 
regard  to  the  registers  of  the  asylum,  or  the  manner  of  keeping  them. 

I  ttun)c,that  you  may  bring  the  learned  Judge's  ruling  to  a  satisfactory  test  in  this  way : 
Aanming,  that  the  pursuer  had  been  improperly  put  into  the  strong  room,  and  assuming,  that 
r^^sters  were  not  duly  and  properly  kept  under  the  provisions  of  the  Act  of  Parliament, 
wmld  those  circumstances  have  entitled  the  pursuer  to  his  discbarge?  If  they  would  not,  and 
it  can  hardly  be  contended  that  they  would,  then  it  is  impossible  to  say,  that  either  the  act  of 
coofinhig  him  in  the  strong  room,  or  the  omission  to  enter  upon  the  registers  ceruin  things  which 
» required  by  the  Act  of  Parliament,  could  constitutt  an  illegal  detention. 

The  oolydrcomstances  which  would  go  to  e^blish  an  iltegal  detention  would  be  these  :  either. 
4k  thcR  were  not  proper  medical  certificates,  or,  that  there  was  no  warrant  from  the  Sheriflf, 
^  Alt  he  was  detained  after  there  had  been  a  proper  authority  for  his  discharge,  or,  that  the 
fface  mb)  which  he  was  received  was  not  a  legallY  licensed  asylum.  I  know  of  no  other  circum- 
itatces  whatever  which  couki  have  constituted  thiis  detention  a  wrongful  one,  and  unlawful :  and 
tboefore,  inasmuch  as  none  of  those  circumstances  existed  in  this  case,  I  am  of  opinion,  that  the 
'j^of  the  learned  Judge  was  perfectly  correct,  that  the  issue  between  the  parties  was  confined 
to  the  detention  ;  and  althoi^h  there  might  by  possibility  be  a  cause  of  action  on  the  part 

'I'thepBniier  supposing  he  was  improperly  treated  in  the  lunatic  asylum,  yet,  that  was  a  distinct 

>Bd  nbttntive  ground  of  complaint  and  cause  of  action,  and  is  not  in  the  smallest  degree 

mind io  the  issue  between  the  i>arties. 
I  ffS  dnrefore  proceed  to  the  other  question  which  is  raised  by  the  other  exception,  whether 

hk  cdnct  ctf  the  decree  in  absence  in  the  action  of  declarator  was  admissible  evidence  against 

Aeddbders. 

Novyoiff  Lordships  have  already  had  pointed  out  to  you  by  my  noble  and  learned  friend  on 
WDHiacIc,  the  extraordinary  character,  as  I  must  call  it,  of  this  action  of  declarator.  It  is  a 
'wnoni  is  an  action  in  the  year  1861  pn^sine  that  it  be  decreed,  that  the  pursuer  was  of 
vvd  Dtad  in  the  month  of  July  1852.  It  is  said,  that  the  defenders  were  called  upon  to  appear, 
n  Ad  Bot  anwar.  One  would  naturally  sav,  why  should  they  appear  ?  How  could  they  be 
'"■ili^  interested  in  an  abstract  questicm  or  this  kind,  or  how  could  they  suppose  that  they 
"■(lit  KGome  interested  in  an  abstract  question  of  this  kind,  whether  the  pursuer  was  of  sound 
"■Iwie  yean  before  the  period  when  this  action  of  declarator  was  brought  ? 

"ov,  I  must  say,  that  I  am  not  disposed  to  go  the  length  of  my  noble  and  learned  friend  upon 
toe  tix^k,  that  because  this  was  a  decree  in  absence,  therefore  it  would  not  be  evidence 
"pioa  the  defender  under  proper  circumstances.  Because,  supposing  the  very  same  question 
*«e  between  the  parties  m  another  suit,  and  it  was  directly  in  issue  between  them,  then  it 
^IPtustoiDejthat  notwithstanding  it  was  a  decree  in  absence,  and  notwithstanding  the  extra- 
*™t7diancter  of  this  proceeding  yet  still,  according  to  the  authorities,  it  would  have  been 
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evidence  against  the  defenders.  But  this  is  not  a  case  of  that  description  ;  this  is  a  case  in  whic 
the  sanity  of  the  pursuer  vas  not  a  matter  directly  in  issue  in  the  present  suit.  And  there  is 
distinction  which  has  not  been  sufficiratly  adverted  to  at  the  bar,  between  the  judgment  of  cour 
of  concurrent  and  of  exclusive  jurisdiction.  The  judgments  of  the  courts  erf* concurrent  jorisdictic 
are  evidence  only  vhere  the  very  same  matter  comes  directly  in  issue  between  the  same  putie 
The  judgments  of  courts  of  exclusive  jurisdiction  are  evidence  where  the  matter  arises  incidra 
ally,  or  is  the  matter  directly  in  issue.  Now  your  Lordships  will  observe,  that  this  is  the  case 
the  judgment  of  a  court  of  concurrent  jurisdiction,  not  ttf  exclusive  jurisdiction,  and  the  matte 
to  say  the  most  of  it,  clearly  is  not  the  matter  directly  in  issue  in  the  suit  It  is  a  matter  win 
arises  only  incidentally  if  it  arises  at  all,  because  the  question  which  was  in  issue  in  the  suit  wi 
whether  the  defenders  wrongfully  and  unjustly  detainoi  the  pursuer  in  the  asylum  P  It  might ' 
a  matter  which  incidentally  arose  in  that  suit,  whether  the  pursuer  was  of  sound  mind  at  the  til 
or  not ;  but  then,  that  being  a  matter  merely  incidentally  arising,  and  this  being  a  suit  in  a  coi 
of  concurrent  jurisdiction,  according  to  all  the  authorities,  that  decree  cannot  be  admissible 
evidence.  But  I  must  say,  that  1  think,  so  far  as  the  defenders  are  concerned,  the  matter  4 
not  even  incidentally  arise  in  this  suit.  I  do  not  mean  to  say,  that  it  was  not  a  part,  and  probal 
a  very  important  pajt,  <tf  the  pursuer's  case,  but  so  far  as  respects  the  defenders,  it  did  not  cir 
incidentally  arise  so  as  to  afiiect  the  defence.  Because,  supposii^  that  the  pursuer  was  of  so* 
mind  at  the  time  he  was  taken  to  the  asyhim  of  the  defenders,  if  there  were  the  proper  me^ 
certificates,  and  if  there  was  the  proper  warrant  of  the  Sheriff  to  the  defenders  to  receive  4 
pursuer  into  their  asylum,  and  if  he  was  of  sound  mind,  and  if  it  was  proved  that  he  -was  of  sal . 
mind,  as  against  them,  their  detention  of  him  would  not  be  wrongful  and  illegal,  but  woaldl 
perfectly  lawful,  and  only  that  which  was  their  bounden  duty.  Under  these  circumstances,!^ 
can  it  be  said^  that  such  a  decree  as  this  becomes  evidence  in  the  case,  when  without  advor* 
again  to  the  circumstance  of  its  being  a  decree  in  absence,  which  I  think  would  be  no  objecB! 
to  it,  it  can  only  be  at  the  utmost  a  matter  incidentally  arising ;  and,  according  to  my  view  oC~ 
so  far  as  the  defence  is  concerned,  it  is  a  matter  which  does  not  even  incidentally  arise  in  t 
course  of  this  suit.  f 

For  these  reasons  I  have  never  been  able  to  entertain  the  slightest  doubt  upoa  the  quest 
which  have  been  submitted  to  your  Lordships,  and  1  concur  in  the  (pinion  of  my  noble 
learned  friends. 

Lord  Chancellor. — My  Lords,  I  may  say  in  explanation  of  what  fell  from  me,  that  I 
not  intend  to  express  any  surprise  at  finding  the  words  "  wrongfiilly  and  illegally  "  in  the  is 
But  what  I  did  intend  to  express  was,  that  seeing  there  was  no  complaint,  that  the  defenders 
offered  as  to  anything  prescribed  by  tbe  Statute,  in  respect  either  of  the  certificate^  or  the  wan 
or  the  licence,  the  pursuer  not  having  made  any  such  chuge,  it  was  strange  thai  the  ii 
should  have  bMn  directed  in  this  fonn. 

With  regard  to  the  decree  in  absence,  my  observation  was  this,  that  a  decree  {M-on ounce 
absence  cannot  be  given  in  evidence  as  proof  of  the  subject  matter  of  the  second  action  b( 
res  judicata^  althou^  undoubtedly,  if  it  had  been  material  to  the  issue,  it  might  have  been  prd 
in  evidence.  But  we  all  concur  in  tlw  opinion,  that  the  qtiestton  raised  in  that  action  of  deaan 
was  a  question  wholly  immaterial  to  the  question  raised  by  this  suit. 

\Interlocutors  affirmed^  and  appeal  dismissed  with  costs. 

For  Appellant,  Simpson  and  Wakeford,  Westminster ;  Jas.  Somerville,  S.S.C.,  Edinburf;! 
For  Re^ndentf  Bircham,  Dalrymple,  and  Co.,  Westminster ;  JoUie,  Strong  and  Henry,  VM 
Edinhu^h. 
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The  Trinity  House  of  Leith,  and  the  Incorporation  of  Merchan 
OF  Leith,  Appdhnts^  v.  Rev.  H.  Duff,  Resp&ndent. 

Church — Ancient  Chapelry — Stipend — Augmentations — Statutory  Compromise — Are  ant 
chapelry  came,  at  the  Reformation^  into  the  possession  of  some  corporations,  who  theret. 
jointly  appointed  the  ministery  drew  the  pew  rents,  paid  tht  stipend  of  the  minister ^  ateei 
time  to  time  made  augmentations.   Dilutes  having  latterly  arisen  as  to  the  liabUiiy  to  re^. 
the  chtrth.  and  as  to  the  amount  of  st^end  extgioie,  a  Statute  was  passed  to  provide  Jhr  . 

:  repair  and for  the  administration  of  the  property  and  revenues  of  the  church. 
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Held  (imrsing  judgmemX  Thai  such  Statute  was  a  final  compromise  of  all  the  existing  disputes^ 
eairttieved  Ikt  corporations  of  liabiliiy  to  pay  future  s Upends 

TUs  actioii  vas  raised  by  the  Rev.  H.  Dnff,  minister  of  Uie  second  charge  of  South  Leith, 
cboiiDgarieaisof  stipend  ;  and  the  questions  raised  were,  vhether  the  appellants,  the  Trinity 
HooM  of  Leith,  were  to  any  extent  liable  as  corpOTations  for  the  defender's  stipend,  and  if  so, 
wtui  was  the  extent  of  liability  ?  The  defenders  ccmtended,  that  they  were  not  liable  at  all,  and 
if  liable,  then  only  to  a  limited  extent 

Thrrecord  being  dosed,  Lord  Ordinary  Jerviswoode  found  by  his  interlocutor,  that  the  Trinity 
UoDse  was  still  liable  in  an  annual  payment  of  f^^^  stipend,  and  the  Merchant  Company  of 
/77;  hot  that  the  corporations  were  not  liable  jointly  and  severally;  that  the  augmentations 
tiid  had  been  made  in  1805  and  iSizvere  irrevocable,  and  that  their  liability  was  not  dependent 
OB,  or  measnred  by,  their  receipt  of  seat  rents,  and  that  the  Statute  did  not  extinguish  the  liability 
of  tbc  ovporations.  On  reclaiming  note  to  the  Inner  House,  the  First  Division  adhered  to  this 
iBieriarator.  There  were  various  other  incidental  interlocutors,  and  all  these  were  now  included 
ii  the  appeal  to  the  House  of  l^rds  brought  by  the  two  incorporations. 

The  appeUaots  in  their  printed  case  contended,  that  the  interlocutors  ought  to  be  reversed  and 
Acred  hn-  the  following  reasms: — i.  Because  the  respondent  has  not  called  as  defenders  in  the 
•BioDihe  Incoiporation  of  Maltmen,  atid  the  Incorporated  Trades  of  Leith ;  and  therefore  he  can- 
Ht  Bast  against  the  appellants  as  ooajunctly  and  severally  liable  with  them.  The  action  cannot 
pnmdmUiout  joinder  of  co-obligants,  and  alleged  co-oUigants  not  being  called,  the  respondent 
n  faraed  fram  demandinE  from  each  appellant,  in  any  view,  more  than  one  fourth  of  the  alleged 
defidcKy.  3.  The  appeuants  are  not  liable  for  the  stipend  of  the  minister  of  the  second  charge 
of  South  Leith,  because  the  Act  9  and  10  Vict,  c  214,  put  an  end  to  all  liability  which  attached 
cidier  to  the  appellants  or  to  the  other  incorporations  of  Leith  for  the  stipend  in  question,  and 
ponded  for  the  payment  of  the  stipend  by  the  constitution  of  a  statutory  trust  m  which  the 
vbole  funds  and  revenues  from  which  the  stipend  had  formerly  been  paid  were  vested.  3.  Even 
if  the  appellants  are  liable  to  any  extent,  neither  they  nor  the  other  incorporations  are  liable 
aajoBctly  and  severally  with  or  for  each  other,  and  in  no  view  can  each  incorporation  be  made 
iMie  for  more  than  the  proportion  of  stipend  by  law  or  custom  imposed  upon  it.  4.  In  no  view 
^cre  the  appellants  liable  for  a  larger  proportion  of  the  respondent's  stipend  than  they  had  been 
i"  BSC  rc^Jectively  to  contribute  for  the  prescriptive  period  prior  to  2d  January  1844,  the  date  of 
tteii  fonnal  notarial  protests,  that  they  would  no  longer  be  liable  for  the  respondent's  stipend. 
S  The^ptdgments  complained  of  ought  to  be  reversed,  because,  to  a  large  extent,  their  effect  is 
iinihe  the  appellants  liable  conjunctly  and  severally  with  each  other  and  with  the  other  incor- 
l>n>icMU  for  tbe  second  minist^s  stipend,  or  for  the  alleged  deficiency  thereof.  6.  The 
*pptlbiits  cannot  be  made  Kable  for  the  defidency  of  stipend  due  to  the  respondent  so  lon^  as 
fee  are  Itmds  in  the  hands  of  the  statutory  trustees,  and  in  pardculari  so  long  as  there  is  a 
■■bigfimd  onexhausted  in  the  hands  of  the  trustees. 

The  respondent  in  his  printed  case  contended,  that  the  interlocutors  were  right,  for  the 
^nlbiing reasons: — i.  Because  the  oUigation  of  the  Incoiporations  of  Leith  for  the  stipend  ot 
the  nmister  erf  the  second  chai^  of  the  church  and  parish  of  South  Leith  having  never  been 
^I'tiQgmshed  or  discjiarged,  but,  on  the  contrary,  up  to  the  present  moment,  having  been  recog- 
™«d  and  acted  on,  the  respondent  is  entitled,  when  necessary,  to  have  that  obligation  enforced 
asagaimt  the  appellants.   2.  Because  the  augmentations  made  from  time  to  time  by  the  incor- 
pmatioDs  ,  appellants,  having  been  augmentations  granted  by  parties  who  were  the  patrons  of  the 
''^'Kfitt,  and  were  imder  obligation  for  the  stipend  of  the  incumbent,  were  not  revocable  at 
Pi^^fii  but  became  part  of  the  stipend  of  the  minister  filling  the  incumbency.    3.  Because  the 
'^T^odat  having  accepted  the  incumbency  on  the  faith  of  the  stipend  being  continued  to  him, 
ai  it  had  been  enjoyed  by  his  predecessors,  cannot  now  be  deprived  of  any  portion  of  that 
^■pndbytbeTolnntaryact  of  the  am)eIlants,more  particularly  as  such  augmentations  have  beoi 
for  the  prescriptive  period  or  forty  years. 
"^Amm^  Gemerai  (Pafaner^  and  Anderson  Q.C.,  far  the  appellants. 
^  (^C,  and  Neisk^  far  the  respondent. 

JThea^mieiMs  turned  entirely  on  the  terms  of  thr  local  Statute^  9  and  10  VicL  c  214,  the 
of  oieetinn  of  the  Tiintty  House,  and  the  decree  arbitral  and  augmentations  in  former 

tunes, 

^  CkancxlLOR  Wbstbitry.— My  Lords,  in  moving  your  Lordships  to  come  to  a  decision 
'VOB  the  present  appral,  I  must  confess,  that  I  should  have  been  better  pleased  if  I  could  have 
^nd^tnnds  for  moving  your  Lordships  to  affirm  the  interlocutors  of  the  Court  below.    But  I 
dtit,  iqioin  an  examination  of  all  the  &cts  and  circumstances  of  the  case,  your  Lordships 
^i"  a^  widt  me  in  thinking,  that  the  whole  questi<Mi  which  is  now  agitated  was  intended  to  be 


'  See  previoDS  report  34  Sc.  Jur.  548.       .S.  C.  4  Macq.  Ap.  926 ;  3  Macph.  H.  L.  15 ;  37 
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settled,  and  -was  settled  in  a  very  equitable  and  proper  manner,  by  the  Act  (tf  Patiiamcnt,  wh. 
was  passed  in  the  year  1846,  and  tne  present  difficulty  appears  to  have  arisen  from  a  state 
circumstances  which  prolmbly  was  never  contemplated  or  thought  of  as  likely  to  occur,  1 
which  has  occurred,  and  has,  in  point  of  fact,  therefore  rendered  that  amngement  less  ad* 
tageous  and  beneficial  to  the  present  respondent  than  at  Che  time  of  the  pasting^  of  the  Ac 
was  supposed  that  it  would  certoinly  bt 

It  is  not  necessary,  that  one  should  enter  into  an  examination  of  the  circumstances  wh 
existed  in  early  times  with  regard  to  this  church.  It  is  quite  enough  to  start  with  the  positioi 
the  parties  as  they  clearly  and  unquestionably  stood  at  the  time  when  the  Act  of  Parliament  1 
passed.  But  although  it  is  unnecessary,  your  Lordships  will  forgive  me,  if  out  of  respect  to 
argument,  I  advert  for  a  moment  to  one  or  two  of  the  earlier  facts. 

It  appears,  that  this  particular  church,  as  far  as  we  can  ascertain,  was  built  by  an  and 
incorporation  by  means  of  a  tax  or  impost  which  they  were  authorized  to  levy  upon  the  pal 
Lcith,  and  it  seems,  that,  after  it  was  built  in  Roman  Catholic  times,  and  received  the  dea* 
nation  of  the  Church  of  the  Vu^n,  the  incorporation  were  permitted  to  erect  altars  in  thecln 
and  to  have  chapels  there  dedicated  to  thdr  particular  patron  saint,  and  in  that  manner  to  beet 
the  owners,  or  at  least  the  occupiers  for  the  purposes  of  worship,  of  a  portifn  of  the  area  of* 
church.  It  was  not  tfa«  parish  church.  The  parish  church  was  at  Restalrig,  but  it  was  in  a  ai 
a  proprietary  chapel 

It  appears  from  some  proceedings  before  us,  that  the  incorporations  were  bound  to  suj^df 
minister  of  this  church  with  a  proportionate  amount  of  stipend  for  his  support  and  maintenai 
The  next  thing  that  we  find  is,  that  at  the  time  of  the  Reformation,  or  shortly  afterwardl 
consequence  of  the  General  Assembly  having  directed,  that  the  parish  church  should  be  pi 
down,  which  they  regarded  as  a  monument  of  idolatry,  an  Act  of  Parliament  was  passed  ia 
vear  1609,  by  which  this  particular  church  was  made  the  parish  church,  and  about  that  tin4 
state  of  things  appears  to  have  been  established  which  existed  down  to  the  time  of  the  pa^ 
of  the  Act  of  Parliament  in  the  year  1846,  namely,  that  when  seat  rents  became  payabl 
respect  of  this  church,  those  seat  rents  were  received  by  the  four  incorporations  who  were  bd 
to  contribute  to  the  support  of  the  minister,  and  therefore  we  find,  from  very  early  times  iam 
that  the  liability  to  contribute  to  the  support  of  the  minister  and  ownership  of  seat  ■ 
accompanied  one  another  and  were  vested  in  the  same  persons,  namely,  in  these  four  incon 

tions.  1 

The  liability  to  contribute  to  the  support  of  the  minister  was  settled  by  a  decreet  aiH 
which  was  made  in  the  year  1650,  bat  that  decreet  arbitral  proceeded  upon  the  basis  m 
assumption,  that  the  four  incorporations  were  already  bound  to  cmitribute  to  the  support  (4 
minister  a  stipend  of  1200  trwrks,  and  proceeding  upon  that  basis  the  controversy,  that  ( 
determined  by  that  arbitration,  was  a  controversy  among  the  foiu*  incMporations  themsdv«| 
what  proportions  they  should  contribute  to  that  stipend.    It  is  a  material  thing  to  mark,  thi 
that  time  they  were  in  possession  of  the  area  of  uie  church,  and  of  the  benefits  arising  di 
from.   And  it  is  also  a  material  thing  to  observe,  that  their  legal  hability  to  contribute  M 
support  of  the  second  minister  at  the  chapel  was  an  admitted  fact.  And  accordingly  the  Act 
arbitral  proceeding  upon  that  basis  distributes  the  ^1200  among  them  in  equal  pn^KMli 
Each  one  of  the  incorporations,  therefore,  became  UaUe  to  contribute,  upon  tbe  footing  of 
decreet  arbitral  the  sum  of  £300. 

At  a  later  date,  the  incorporations  disputed  their  liability  to  the  £tioo  in  this  sense  :  tbeyl 
that  the  decreet  arbitral  assumed  the  sum  of  ;j)i200  improperly,  and  that  it  was  not  jCi^m^ 
1200  merks,  and  they  appear  to  have  succeeded  in  that  contention,  and  their  fixe^d  liafai 
therefore,  was  to  contribute  each  of  them  one  fourth  part  of  1200  merks. 

So  the  mjitter  appears  to  have  rested,  down  to  the  year  1804,  at  which  time  it  would  seent,1 
the  incorporation  made  an  order,  directing  the  stipend  of  the  minister  to  be  augmented  col 
sums  of  money  which  they  agreed  or  resolved  to  pa^  him,  and  by  means  of  those  augmenlatl 
as  to  which  it  is  a  question  whether  they  were  bindmg  or  voluntary,  the  laoo  merks  ccmtinna 
be  paid  until,  at  the  time  of  the  passing  of  the  Act  of  Parliament  in  1846,  the  minister,  foaoA 
himself  upon  die  original  stipend  and  upon  those  different  augmentations  which  varid] 
amount,  claimed  to  be  entitled' to  receive  m>m  the  four  incorpcnrations  the  sum  of  ^£347  iaI 
and  contributions  to  make  up  this  £247  i'-  3^  were  daimed  from  the  four  incorporated  boJ 
in  different  {u-oportions. 

Now,  bearing  in  mind  that  state  of  things,  and  remembering,  that  the  right  of  the  minister 
that  augmented  stipend  was  matter  of  controversy,  I  beg  of  your  Lordships  to  observe  the  ess 
status  of  the  several  parties,  and  also  the  facts  of  the  case  as  we  collect  them  from  the  preaml 
of  the  Act  of  Parliament  of  1846.  It  would  appear,  that  the  four  incorporations  were  entit] 
to  receive,  and  did  receive,  all  the  rents  and  revenues  resulting  from  the  sittings  in  the  cbtm 
as  their  own  proper  fimds  and  estate.  It  appears  also,  that  they  derived  some  benefit  fromt 
burial  fees,  in  portions  of  the  churchyard,  and  for  the  use  of  mortcloths,  and  dues  in  respect 
tbe  same,  with  reference  to  the  burials  which  took  place  in  that  churchyard.   It  also  appei 
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frmi  the  preamble,  that  the  incorporations  stood  in  this  position,  that  they  were  entitled  to  the 
patronage  or  right  of  presentation  of  the  second  minister  of  the  church,  and  it  also  appears,  that 
tfaey  weie  subject  to  the  obligation  of  paying  the  stipend  of  that  minister.  It  is  also  to  be 
coBeded  from  the  Act  of  Parliament,  that  the  chtirch  at  that  time  vas  in  a  state  of  great  decay 
ud  not  of  repair.  The  dilapidations  (tf  the  church  must  have  been  very  consido'able,  because 
k  upears  that  Ae  oipense  or  restoring  it  is  estimated  by  the  Act  of  Parliament  as  amotmting 
to  biV^  I  think,  therefore,  that  your  Lordships  are  warranted  in  inferring^  that  the  church  had 
gone  very  much  into  a  state  of  decay. 

Tbeie  is  also  another  fact  which  is  material,  to  be  collected  from  the  preamble,  and  it  is,  that 
die  corporations  themselves,  as  corporate  bodies,  were  likely  to  fall  into  decay.  That  is  a  fact 
stated  ID  the  preamble  of  the  Act  of  Parliament,  and  unijuestionably  it  was  a  circumstance  of 
{Teat  importance  Ust  the  second  minister  to  consider  with  reference  to  the  security  of  his 
stipend. 

It  appears,  that  there  were  great  controversies  as  to  who  were  liable  to  the  repair  of  the  church 
—whether  heritors  were  liable,  or  whether  the  incorporations  were  liable.  And  in  that  state  of 
things  the  Legislature  had  to  determine  what  was  best  to  be  done  with  reference  to  the  interests 
fk  all  parties^— with  reference  to  the  interest  and  the  Uabtlity  of  the  incorporation,  and  also  the 
interest  of  heritors  with  respect  to  this  parish  church.  The  fact  is  particularly  mentioned,  that 
the  minister  was  likely  to  be  in  the  position,  that  he  would  be  compelled  to  take  legal  proceedings 
for  the  purpose  of  having  it  determmed  what  amount  of  stipend  was  legally  exigible  by  him  from 
fle  iocorpontiotts. 

Nov  what  the  Legislature  did  was  this:  They  appear  to  have  required  the  heritors  to  agree  to 
a  complete  restoration  and  repair  of  the  church,  and  they  l^d  upon  them  the  necessary  burthen 
for  that  purpose,  namely,  the  sum  of  ^3500.  By  the  fulfilment  of  that  obligation,  me  parish 
church  was  placed  in  a  state  of  complete  repair,  and  of  course  the  amount  of  revenue  derivable 
ipm  it  by  the  letting  of  seat  rents  was  likely  to  be  greatly  augmented.  The  Legislature  then 
took  away  firom  the  incorporations  the  right  of  patronage  tor  the  church,  which  they  vested  iu 
the  male  communicants  of  the  parish.  That  was  in  effect,  I  suppose,  giving  it  to  the  parishioners. 
The  L^slature  also  took  away  from  the  incorporations  their  ownership  of  the  church,  their  title 
to  exclusive  possession  of  the  sittings  therein,  and  their  right  to  the  rents  and  revenues  which 
tbejrhad  been  in  the  habit  of  deriving  therefrom.  And  then  the  Legislature  did  this ;  They  took 
4c  restored  church  and  vested  it  in  the  possession  of  trustees,  upon  which  trustees  they  imposed 
tkis  duty,  namely,  that  they  shall  let  the  seats  and  receive  all  the  pew  rents,  and  deduct  from  the 
amount  the  necessary  expenses  of  keeping  in  repair,  and  insuring  it  against  fire,  and  then  they 
bvtbeoed  the  income,  which  the  trustees  would  receive,  with  the  payment  of  the  stipend  of  the 
second  minister,  fixing  that  stipend  at  ;£247  is.  yi.  And  there  follows  a  material  provision,  as 
bdicating  what  were  the  views,  probably  the  sanguine  views,  at  that  time  entertained.  It  is 
livrided  fiirtiier,  that  the  whole  of  the  surplus  pew  rents  should  he  invested  and  accumulated  in 
Olds  to  raise  a  sinking  fund,  until  the  same  was  found  e^ial  to  yield  an  income  sufficient  to 
py  the  amount  of  stipend,  that  is,  an  income  equal  to  £247  is.  3</.;  and  contemplating  the 
pnbability,  and  almost  certainty,  that  that  would  take  place,  the  Legislature,  by  a  subsequent 
KctioD,  namdy,  the  i  ith  section,  provided-,  that  on  the  fulfilment  of  that  purpose,  when  the  trust 
was  thereby  completed,  the  property  and  ownership  of  the  church  should  vest  in  and  belong  to 
theberitors  of  the  parish,  but  that  the  right  to  levy  seat  rents  should  oe  limited  to  that  sum  of 
Miey  which  the  necessity  of  keeping  the  church  m  repair  might  require. 

We  have  here,  therefor^  1  think,  all  the  evidence  which  constitutes  a  final  arrangement  and 
*cttlen>ent  of  this  matter.  The  propierty  is  taken  away  from  the  incorporations  absolutely.  The 
pn^wtf  is  placed  in  the  best  possible  state  of  repair  at  the  expense  of  the  heritors.  It  is  handed 
<'w  to  the  trustees,  in  order  to  provide  for  the  minister  out  of^  the  proceeds  the  stipend  which  he 
^DM.  It  is  then  subjected  to  a  trust,  in  order  to  afTord  security  that  the  minister' s  stipend  shall 
be  independent  of  the  revenue  derived  from  the  seat  rents  ;  and  by  way  of  compensation  to  the 
kritors,  the  patronage  is  disposed  of  for  their  benefit,  and  the  ownership  of  the  church  is  given 
to  tbem,  and  the  trust  is  to  he  determined  when  and  as  soon  as  the  fund  shsUl  be  adequate  for 
titttparposc 

If  die  nutter  rested  tlwre,  therefor^  the  reasMiaUe  prestmintiaa  undoubtedly  would  have  been, 
ibt  iBasmach  as  the  incotpwations  were  divested  of  the  whole  of  their  property,  and  their  rights 
ad  interest  in  the  church,  it  would  be  reasonable  to  infer,  that  their  liability,  in  respect  of  that 
pnperty,  was  also  intended  to  be  determined.  But  we  are  not  left,  I  think,  to  conjecture  merely 
■pn  that  subject,  because  your  Lordihips  will  find,  that,  by  the  loth  section,  the  amount  of  the 
'"Mity  of  the  incorporations  is  expressly  declared,  that  they  shall  be  bound,  (your  Lordships  will 
I*  good  enough  to  observe  the  futurity  of  the  expressions,)  and  they  are  hereby  taken  bound  to 
the  stipend  up  to  the  term  of  Martinmas  1846,  and  they  are  also  placed  under  the  obligation 
of  paying  all  the  arrears  or  bygone  demands  at  that  date. 

Nov,  here  is  a  definite  declaration  of  the  extent  of  their  liability,  because,  from  and  after 
wtuBu,  the  incone  of  the  trust  fund  was  to  be  handed  over  to  the  minister  if  it  did  not 
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exceed  his  stipend ;  and,  accordingly,  the  first  halfyearly  payment  to  the  minister  is  directed  to 
be  made  on  Whitsmiday  1847. 

I  forgot  to  observe,  that  it  is  not  an  immaterial  thing,  that,  for  the  benefit  of  the  minister,  this 
further  thing  is  done,  namely,  that  the  Legislature  found  a  sum  of  £$70  in  the  possession  of  the 
kirk  session  of  South  Leith,  and  they  hand  over  that  sum  to  the  trustees  of  the  fund  as  the  com- 
mencement of  a  fund  to  be  derived  from  the  accumulation  of  the  seat  rents  for  the  benefit  of  tb« 
minister. 

Then  the  loth  section  following  what  I  have  already  at  some  length  stated  to  your  Lordships 
appears  to  me,  with  submission,  to  be  a  declaration  of  the  future  extent  and  limits  of  the  liability 
of  the  incorporations,  but  that  conclusion  is  very  much  strengthened,  if  your  Lordships  willtmly 
observe  the  effect  of  the  i6th  section,  and  also,  as  incidental  to  the  i6th,  the  6th  section,  for  both 
are  to  be  taken  together.  Now  the  i6th  section  has  this  operation  :  the  Legislature  found,  thai 
the  proportionate  parts  in  which  the  incorporated  bodies  contributed  to  the  payment  of  the  stipeod 
were  unequal,  and  they  also  found,  that  the  income  derivable  from  the  seat  rents  by  those  itm 
incorporated  bodies  was  unequal  One  or  two  of  them  who  paid  a  considerable  ponton  of  the 
stipend  received  less  than  their  payments  from  the  seat  mts ;  others  paying  a  certain  proportian 
of  the  stipend  received  from  the  seat  rents  a  greater  amount ;  and  thereibre  the  LegislaMre 
havii^  emancipated  the  companies,  according  to  my  construction  the  Act,  determined  to  wmd 
up  the  account  of  the  matter  by  settling  the  whole  question  as  between  the  companies  thm> 
selves.  The  machinery  of  the  loth  section,  though  somewhat  obscurely  expressed,  is  a  machineiy 
plainly  designed  for  the  purpose  of  producing  equality  of  burthen  among  the  companies.  The 
Legislature,  reasoning  in  this  way,  addressing  itself  to  one  company,  would  say — "  You  con* 
tribute  to  the  minister  so  much,  but  you  receive  from  the  seat  rents  a  much  greater  proportion. 
You  therefore  now  will  lose  by  this  arrangement,  because  you  will  be  deprived  of  the  surplus 
income."  But  addressing  itself  to  another  of  the  four  incorporations,  it  would  say — "  You  receive 
from  the  seat  rents  less  than  what  you  are  bound  to  pay,  therefore  you  shall  be  relieved  bm 
that  excess  of  liability."  And  in  that  way  the  matter  is  settled  by  taidng  the  ratio  in  which  each 
incorporation  stands  with  respect  to  the  amount  of  the  seat  rents  received,  and  the  amount  of 
contribution  paid  to  the  minister' s  stipend. 

That  was  the  arrangement  in  the  loth  section,  and  there  was  a  similar  arrangement  in  the6di 
section  with  respect  to  the  minor  incorporations  which  constituted  the  one  aggregate  incorpora- 
tion. This  arrangement  for  the  purpose  of  winding  up  the  accounts  among  the  incorporatioas 
seems  to  me  to  prove  most  plainly,  that  it  was  the  mtention  of  the  Legislature,  by  this  Act  d 
Parliament,  to  close  the  account  once  and  for  ever.  For  it  is  impossible  to  arrive  at  the  con- 
clusion, for  which  the  respcmdent  contends,  that  the  incorporations  were  still  to  continue  liable  as 
before.  If  they  were  to  continue  liable  as  m«viously  to  the  passing  of  that  Act,  they  were  liable 
in  unequal  proportions,  but  that  amount  of  liability  in  unequal  proportions  could  not  possibly  be 
claimed  as  continuing  after  the  i6th  section  came  into  operation,  for  there  is  nowhere  the  slightest 
indication  of  an  intention  that  the  incorpwations  are,  after  the  passing  of  the  Act  of  iS^ta 
remain  liable  upon  the  different  basis  which  existed  previously  to  the  Act  of  1846. 

With  a  great  desire  to  support  the  decision  of  the  Court  below,  and  with  a  natural  desire,  that 
the  minister  should  not  be  deprived  of  his  stipend,  I  yet  find  it  impossible  to  accede  to  the  viev 
taken  by  the  Court  below,  without  entirely  running  counter  to  what  appears  to  have  been  the 
spirit  and  object  of  the  Legislature  in  this  final  adjustment  effected  by  the  Act  of  i846~an 
adjustment  which  I  think  was  intended  to  be  beneficial  to  the  minister,  and  was  highly  beneficial 
to  the  minister,  and  which  all  parties  were  willing  to  accept,  and  did  accept  as  the  final  settle- 
ment  of  that  painful  state  of  controversy  and  litigation  which  previously  existed,  and  which  all 
parties  appear  to  have  thought  would  answer  their  reasonable  hopes  and  expectations,  and  wbich 
the  accident  of  subsequent  events  alone  has  unfortunately  disturbied.  I  am  compelled,  therefoR^ 
to  move  your  Lordships,  that  the  interlocutors  of  the  Court  below  be  reversed,  and  that,  m  lin 
th^eof  a  decree  of  absolvitor  of  the  defenders  be  substituted. 

Lord  Cranworth. — My  Lords,  after  the  very  full  manner  in  wbich  my  noble  and  learned 
friend  has  gone  into  this  case,  it  is  unnecesssary  for  me  to  trouble  your  Lordships  with  more  than 
one  or  two  short  observations.  In  the  first  place,  there  is  another  advantage  which  I  think  the 
minister  gains  beyond  those  which  have  been  adverted  to  by  my  noble  and  learned  friend, 
namely,  that  the  amount  of  his  salary  was  fixed.  The  preamble  of  the  Act  states,  that  the  amooot 
of  the  minister's  stipend  was  a  mattM*  in  controversy  at  the  time  of  the  passing  of  the  Act  It 
was  fixed  by  the  Statute  at  the  highest  sum  that  had  ever  been  demanded.  Therefore,  that  was 
one  benefit  which  he  got.  The  other  observation  which  occurs  to  me  is,  with  reference  to  the 
argument  of  the  respondent,  that  the  16th  clause  was  not  a  part  of  what  the  Legislature  did,  but 
an  arrangement  of  the  parties  inter  se.  I  cannot  assent  to  such  a  proposition,  but  I  think,  that 
if  it  were  so,  it  would  be  almost  stronger  in  favour  of  the  appellant,  because  to  suppose  that 
these  parties,  not  being  forced  so  to  do  by  the  Legislature,  voluntarily  entered  into  an  agreemeat 
wbich  they  were  not  bound  to  enter  into,  that  those  who  derived  more  benefit  from  the  change 
than  others  should  make  good  the  difference  in  respect  of  bygone  transactions,  and  bygone  trans- 
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acdoas  only,  seems  to  me  to  impate  to  them  an  intention  which  is  as  ahsurd  as  it  is  undiscover- 
able  apOD  the  ^e  of  the  proceedings.  On  the  whole,  therefore,  I  quite  think  with  my  noble  and 
leaned  friaui,  that  these  interlocutors  cannot  stand,  and  that  the  defenders  in  the  action  ought 
to  hare  been  absolved. 

Lord  Kingsdown. — My  Lords,  I  am  of  the  same  opinion  as  my  two  noble  and  learned 
£rieods,  and  I  thinlc  that  it  is  unnecessary  to  jsay  anything  further. 

Mr.  Anderson.—  My  Lords,  we  have  paid  money  over  under  an  ad  interim  execution.  We 
shall  get  an  order  that  the  money  so  paid  shall  be  returned,  so  that  we  may  get  back  what  we 
hav-e  paid  ?  1  do  not  ask  the  expenses. 

Lo&D  CuANCELZiOiL — You  Cannot  have  expenses,  but  you  will  get  back  what  you  have 
pii 

Interlocutors  reversed. 

Appdlaali  Agenis^  Loch  and  Maclaurin,  Westminster  ;  Scarth  and  Scott,  W.S.,  Leith. — 
Se^mdenes  Agents,  Dodds  and  Greig,  Westminster ;  W.  Peacock,  S.S.C.,  Edinburgh. 


MARCH  24,  1865. 

John  Pursell  and  Others,  Appellants,  v,  William   Elder  and  Others, 

,  Thst— Undisposed  of  Income — Trust  for  Accimiulation—  fV.,  fy  trust  sett/ement,  gave  kis  tukole 
tOaie,  heritable  and  nun/able,  to  trustees  on  trust  to  pay  debts  and  annuities,  and  at  a  certain 
eitni,  -which  occurred  2  5  years  after  his  death,  disponed  the  residue  to  P.  There  was  no  express 
Hiposilion  of  the  intermediate  income. 

Held  (afBrming  judgment),  That  the  testator  having  united  the  whole  property  in  one  mass,  the 
ixam  Jvas  to  be  accumulated  and  to  go  tvith  the  residue  as  an  accessory  thereof. 

Held  (fimhcr),  Thai  the  Thelusson  Act  having  restricted  the  power  0/  accumulation  to  21  years, 
At  tHcame  for  four  years  was  undisposed  of,  and  went  to  the  next  of  kin. 

Ufercnt  by  Implication — Trust — Construction — W.^  by  trust  disposition^  gave  the  interest  of 
lyxo  to  G.,  and  the  residue  of  his  estate  to  P.,  and  then  said,  "  and  failing  G.  and  P.,  without 
,    ckHdren  of  one  or  other  of  them,  the  property  hereby  conveyed  to  them  shall  devolve  on  S." 

Hhj>,  That  the  words  "property  hereby  conveyed  to  them**  did  not  confer  by  implication  a  liferent 
s]tn  G.  in  the  residue  given  to  P. 

Ficohy— Liferent  with  Power  of  Disposal — Ownership— Married  Woman — W.,  in  his  trust 
iupeation,gave  to  G.,  then  unmarried,  the  liferent  of £2000 ;  whom  failing,  to  her  dU/dren  at 
ktr  dioth;  whom  failing,  to  P.  Some  years  afterwards  G.  having  then  b^en  married,  but 
^smng  HO  issue  nor  the  brospect  of  any,  W.,  by  codicil,  said,  **  I  reverse  that  clause,  and  commit 
to  G.'j  discretion  the  sole  and  ultimate  disposal  of  the  ^2000." 

Held,  Tkai  though,  if  G,  had  been  sui  juris,  this  would  have  been  an  absolute  gift  of  the  owner^ 
*bip,  ytt  as  she  was  a  married  woman,  and  the  alteration  was  made  to  meet  the  case  of  her 
^^"i^i  no  children,  she  did  not  acquire  the  ownership,  but  merely  had  the  faculty  of  appomting 

Appeal— Competency — Appeal  without  Reclaiming  to  Inner  House— C^rtoiff  interlocutors  pro^ 

nonuxdby  the  Lord  Ordinary  not  having  been  reclaimed  to  the  Inner  House  : 
Held  inam^tent  to  appeal  against  them  to  the  House  of  Lords. 

"Powes— Success  of  Appeal  on  Small  Point — An  appeal  to  the  House  fy  the  claimant  on  a 
fftd  estate  was  successful  in  one  small  point  not  raised  in  the  Court  below j  but  as  the  appel- 
^  aur  indited  to  the  trust  estate,  and  in  any  event  this  debt  must  have  exceeded  the  aaim, 
nd  the  Court  below  had  ordered  the  claimant  to  pay  expenses. 

The  order  of  the  Court  below  as  to  expenses  ought  not  to  be  distw^ed.^ 

This  was  an  appeal  from  various  interlocutors  of  the  Second  Division  as  to  the  constniction  of 
the  tnist  disposition  of  James  Warroch. 
The  trust  disposition  and  settlement,  dated  1805,  (after  giving  all  his  estate,  heritable  and 


^  See  previous  reports  19  D.  71 :  29  Sc.  Jur.  34.  S.  C  4  Macq.  Ap.  992 :  3  Macph.  H.  L. 
»:37ScjBr.  394. 
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movable,  to  bis  nepbew,  Dr.  John  Wanodi  Pursell,  physician  in  Liverpool,  in  trust— (i)  To  pay 
his  debts;  (a)  to  pay  a  sum  of  jCsOi)  proceeded  as  follows:— "TW-^,  For  payment  trf  die 
following  annuities,  viz.  ^£50  sterling  yearly  to  Ann  Warroch,  my  eldest  sister,  spouse  to  John 
Pursell,  some  time  baker  in  Canongate,  now  in  Prestcmpans,  during  all  the  days  of  her  life,  and 
£yj  sterling  yearly  to  the  said  John  Pursell,  during  all  the  days  of  bis  life ;  to  my  siSer, 
Euphemia  Warroch,  £50  yearly,  during  all  the  days  of  her  life ;  to  Catherine  Paxton  PuneH 
my  niece,  /50  sterling  yearly  while  unmarried,  and  if  married  with  the  approbation  of  her  pareMS 
and  brother,  to  be  paid  £1000  sterling  of  dowry,  and  j^ioo  for  clothing  and  trinkets,  and  the 
annuity  above  granted  to  cease  and  terminate,  but  reserving  to  her  such  other  provision  as  mj 
hereafter  be  directed  by  this  deed ;  to  Dr.  John  Warroch  Pursell,  my  nephew  and  trustee,  ^130 
sterling  yearly  during  the  existence  of  the  annuities  hereby  granted ;  .  .  .  and  upon  the  decease 
of  Ann  and  Euphemia  Warroch,  my  sisters,  and  of  John  Pursell,  my  brother-in-law,  I  hereby 
give  and  grant  to  Catherine  Paxton  Pursell,  my  niece,  an  increase  of  £$0  annually,  luaking  ber 
annuity  thereafter  j^too  sterling  annually,  if  not  married,  but  if  clothed  with  a  husband,  sbe 
shall  remain  in  the  precise  situation  in  which  she  is  placed  by  a  prior  clause  of  this  deed,  muil 
the  deaths  of  Sarah  Gee,  Barbara,  Elizabeth,  and  Catherine  Wan-ochs,  my  cousins  gennan, 
when  the  annuities  will  be  reduced  to  £20  sterling  annually  at  the  utmost  by  the  survivancy  of 
Sarah  Hunter  and  Margaret  Steel,  my  second  cousins :  Therefore,  upon  that  event,  I  hatbf 
dispone  and  make  over  my  whole  real  and  personal  estate  to  my  nephew,  Dr.  John  Wanod 
Pursell,  physician  in  Liverpool,  under  burden  of  the  remaining  £20  annually  of  annuities,  or  of 
such  sum  as  it  may  happen  to  be  at  the  time,  together  with  payment  to  Catherine  Paxton  PurseD, 
his  sister,  my  niece,  of  the  legal  interest  on  ^3000  sterling  annually,  at  two  terms  in  the  year,  if 
unmarried,  or  if  married,  and  that  no  dowry  was  given  with  her,  but  if  j^iooohas  beoi  paid,!! 
allowed  by  a  former  clause  in  this  deed,  then  and  in  that  case,  she  is  only  to  receive  the  interest 
of  j^200o  sterling,  or  such  other  sum  as  shall,  with  the  money  given  with  her,  amount  to  ^^3000 
sterling  as  here  destined  to  her  use,  and  fur  the  t>enefit  of  her  offspring ;  but  declaring  hereby, 
and  excluding  herefrom,  the  Jus  mariti  of  any  husband  the  said  Catherine  Paxton  PurseU  nuy 
marry,  from  any  concern  with  the  said  money,  or  with  the  interest  arising  therefrom,  hereby  pro- 
viding and  declaring,  that  the  same  shall  not  be  attachable  for  the  debts  of  ber  husbana  or 
otherways  than  for  her  own  particular  debts,  debts  contracted  for  her  support  and  clothing,  tbe 
same  being  destined  by  me  to  secure  to  her  the  necessaries  of  life^  under  proper  management  on 
her  part ;  and  for  that  purpose  it  is  herebv  declared,  that  no  other  receipt  than  one  by  heneir 
singly,  shall  be  a  sufficient  aojuittaiice  for  the  interest  of  the  money  hereby  assigned  to  hex  fiir 
her  necessary  subsistence  during  her  life,  and  at  her  death  the  principal  sum  shall  devdve  iipa 
ber  children  in  wedlock,  share  and  share  alike ;  whom  ^tiling,  it  shall  &11  to  and  belong  to  the 
said  Dr.  John  Warroch  Pursell;  and  in  regard  his  legal  heirs  are  not  my  natural  heirs, it  ii 
hereby  provided  and  declared,  that  failing  the  said  Dr.  John  Warroch  Pursell  and  Cathoioe 
Paxton  Pursell,  who  are  equally  near  to  me,  without  leaving  legitimate  children  by  one  or  other 
of  them,  the  property  hereby  conveyed  to  them  shall  devolve  upon,  and  belong  to  the  cbildrea  of 
my  cousins  german,  Sarah  Gee,  Barbara,  and  Catherine  Warrochs  above  designed,  in  tbe  man- 
ner following,  viz. : — That  to  the  number  of  persons  remaining  in  life  at  the  time  there  shall  be 
added  one,  in  order  to  bestow  upon  Sarah  Hunter,  my  second  cousin,  of  whom  I  have  a  b^ 
opinion,  and  entertain  a  deep  regard,  a  portion  double  to  that  of  any  of  the  others.  For  exam[^ 
suppose  the  number  remaining  in  life  to  be  seventeen,  by  adding  one  it  is  made  eighteen,  into 
which  number  of  parts  my  whole  estate  shall  be  divided,  and  the  said  Sarah  Hunter  be  entitled 
to  two  eighteenth  parts  or  shares,  leaving  one  eighteenth  share  to  each  of  the  other  persons, 
without  distinction  of  sex ;  and  in  regard  that  great  doubts  and  difHculties  might  arise  betwea 
my  heirs  above  described  and  the  legal  heirs  of  ray  said  nephew  and  niece  by  their  father's  side, 
in  the  event  of  their  deaths  at  a  distant  period  without  leaving  legitimate  children,  which  to 
prevent,  I  do  hereby  order,  direct,  and  obliee  my  said  nephew  and  niece,  and  the  survivor  of 
them,  to  preserve  my  account  book  in  the  oraer  it  shall  haf^n  to  be  at  the  time  cS  my  death,  ia 
order  to  ascertain  the  amount  of  my  personal  estate,  which  shall  be  estimated  at  the  value  put  on 
it  by  me  at  my  last  balance,  after  deduction  of  my  lawful  debts,  funeral  expenses,and  thesevend 
sums  above  disponed  or  assigned  by  me>  but  in  which  none  of  tiie  annuities  are  meant  to  he 
comprehended." 

The  testator  executed  a  codicil,  dated  1812,  as  follows: — "  I,  James  Warroch,  author  of  the 
foregoing  deed,  having  taken  the  same  under  my  revisal,  and  considering  that  my  niece, 
Catherine  Paxton  Pursell,  now  Gowan,  has,  since  the  date  thereof,  been  comfortably  married, 
but  without  issue,  under  which  circumstance  that  part  of  my  fortune  destined  to  her  use  is  by 
said  deed  to  devolve  ultimately  upon  my  heirs  at  law  upon  her  decease,  but  in  consideration  of 
the  bountiful  provision  made  for  her  by  her  husband,  in  the  event  of  his  death,  and  his  tender 
affection  towards  her,  I  reverse  that  clause,  and  hereby  commit  to  her  discretion  alone,  as  she 
may  hereafter  see  cause,  the  sole  and  ultimate  disposal  of  ^£2000  sterling,  as  by  the  foresaid  deed 
provided,"  &c. 

James  Warroch,  the  testator,  died  1814.   Dr.  Pursell  died  1835.   Sarah  Gee  Wairoch, 
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Barfaan  Wairodi,  and  Catherine  Warroch  all  predeceased  Dr.  Pursell.  EUxabeth  Wartoch, 
the  somrar  of  the  four  annuitants,  died  1837.  Euphecnia  Warroch,  sister  of  testator^  died  1839. 
Ifo.  Catherine  Paxton  Pursell  or  Gowan  died  intestate  1849,  and  the  appellants  were  her  next 
ttkm.  The  respondents  were  the  children  of  Sarah  Gee>  Barbara,  and  Catherine  Warroch. 

The  Court  of  Session  pronounced  various  interlocutors  as  to  the  constnictioo  the  trust 
dispositioa. 

The  appellants,  in  their  printed  case^  contended  for  a  reversal  of  the  interlocutors,  for  the 
fniJoTii^  reasons : — I.  Because  according  to  the  sound  construction  of  the  testamentary  writings 
of  James  Warroch,  the  beneficial  interest  in  his  estate  vested  in  Mrs.  Catherine  Paxton  Pursell 
or  Gonn.  2.  Because  the  estate  never  devolved  upon  and  belonged  to  qr  became  vested  in 
ttiechiUien  of  the  testator's  cousins,  Sarah  Gee,  Barbara,  and  Catherine  Warroch,  now  repre- 
sented by  the  respondents.  3.  Because  the  free  surplus  income  of  the  trust  estate  from  the  date 
of  testator's  death  until  the  term  of  vesting  formed  no  part  of  the  residue.  4,  Because  assuming, 
that  the  children  of  the  testator's  cousins  german  took  the  general  estate,  heritable  and  movable, 
flf  die  testator,  their  interest  did  not  become  vested  till  the  death  of  Mrs.  Gowan  in  1849,  and  the 
ncome  of  the  estate  undisposed  of  so  far  as  not  applied  in  payment  d  the  annuities  was  the 
aKome  from  the  death  of  the  testator  in  1814  till  that  event  5.  Because,  on  the  assumption, 
dot  die  income  was  not  undisposed  of  from  the  testator's  death,  but  was  Uie  subject  of  accumu- 
litoi  until  the  right  to  the  corpus  became  vested,  the  income,  from  the  period  of  twenty  one 
Rus  after  the  testator's  death,  belongs  to  the  testator's  next  of  kin.  6.  Because  even  if  it  should 
Khdd,  that  Mrs.  Gowan  had  no  beneficial  interest  in  the  general  residue  of  the  estate,  the  sum 
rf  £]O0O  mentimied  ia  the  settlement  vested  in  her  as  a  special  legacy,  and  belonged  to  her  in 
protxny,  with  interest  from  the  death  of  the  testator.  7.  Because  an  absolute  power  of  disposal 
vttboQt  any  destination  over  constitutes,  by  the  law  of  Scotland,  a  right  of  property  even  though 
it  beaaoexed  to  a  right  of  liferent.  8.  Because  it  is  consistent  with  the  settlement  and  with 
die  law  (rf*  Scotland  to  bold,  that  Dr.  Pursell  had  obtained  a  vested  Interest  in  the  testator's 
estate. 

The  respondents  in  their  printed  case  contended,  that  the  interlocutors  were  right,  and  ought 
to  he  affirmed — I.  Because  the  appeal  was  incompetent — 48  Geo.  iii.  c.  151  ;  hunter  v.  DuJ''^ 
4  W.  S.  212  ;  dyne's  Trustees  v.  Dunnet,  M'L.  &  Rob.  39  ;  6  Geo.  iv.  c.  120,  §  15  ;  13  and  14 
Via.c  36^  §  II.  2.  Even  if  there  be  now  a  right  to  appeal,  the  Lord  Ordinary  was  right  in 
Uding,  that  the  residue  of  the  estate  did  not  vest  either  in  Dr.  Pursell  or  Mrs.  Gowan,  but,  at 
Enphttiua  Warroch's  death  in  i839»  vested  in  the  dijldren  of  Sarah  Gee,  Catherine,  and 
Barbara  Warroch.  3.  That  Mrs.  Gowan  had  no  right  to  the  surplus  income  accruing  prico' 
to  die  resting,  which  income  fell  to  be  added  to  the  residue.  4.  That  Mrs.  Gowan  had  only 
a  ^oent  interest  in  the  provision  of  ^£2000^  with  a  further  faculty  of  mortis  causd  disposal  of 
diefec. 

JEW  Q.C.,  and  Anderson  Q.C.,  for  the  appellants. — i.  According  to  the  construction  of  the 
«tH  the  beneficial  interest  in  James  Warroch  s  estate  vested  in  Mrs.  Gowan,  and  never  became 
vested  in  the  children  of  the  testator's  cousin  german  Sarah  Gee.  The  clear  intention  of  the 
testator  was  to  devise  his  estate  to  Mrs.  Gowan  in  failure  of  her  brother.  Dr.  Pursell,  that  family 
king  [referred  above  the  rest.  The  language  of  the  gift  of  ^2000  to  Mrs.  Gowan' s  issue,  whom 
fe>^  to  Dr.  Pursell,  implied,  that  she,  as  well  as  Dr.  Pursell,  was  to  take  the  fee  of  the  estate. 
The  noids  "  property  hereby  conveyed,"  can  only  mean  the  whole  real  and  personal  estate,  for 
nooiberhad  been  conveyed  ;  and,  therefore,  the  testator  recites  as  having  done  by  a  prior  part 
of  tbe  deed,  that  which  he  supposed  himself  to  have  done,  viz.  instituted  Mrs.  Gowan  condition- 
ally on  her  surviving  her  brother,  Dr.  PurselL  If  the  general  intention  is  clear,  the  law  will 
•Bqdy  words  to  comfilete  the  sense — Adams  v.  Adams,  i  Hare,  540 ;  Grant  v.  Grant,  13  D.  805. 
I.  The  fiee  surplus  income,  from  the  time  of  testatcH-'s  death  tiU  tbe  term  of  vesting,  formed  no 
pvt  of  die  residue.  The  trust  deed  contains  no  direction  as  to  this  income.  It  is  not  enough, 
that  the  whole  estate  has  been  conveyed  to  a  trustee,  if  no  direction  is  given  as  to  die  disposal 
of  the  lesidoe.  There  was  no  direction  as  to  the  income  except  only  to  hold  it  for  annuities,  but 
he  Derer  ooatemplated  the  fact,  that  the  annuities  would  not  absorb  the  income.  Moreover,  tbe 
VDoj '  residue '  is  not  used  in  the  will,  so  that  the  income  could  not  be  conveyed  under  that  head 
^TuraM/  v.  Cowan,  6  Bell's  Ap.  222.  In  Graham  v.  Templar,  3  W.  S.  4^  intermediate  rents 
■at  being  disposed  of  were  held  not  to  pass  as  accessories  of  the  lands,  and  so  went  to  the  heir 
1  h«.  It  coold  not  be  said  here,  that  the  will  blended  the  heritable  and  movable  estate  together. 
5-  Ai  to  the  period  of  vesting,  assuming,  that  Mrs.  Gowan  was  not  entitled  as  conditional 
""•itate  <m  die  death  of  Dr.  Pursell,  the  time  of  such  vesting  of  the  estate  in  the  chil(^en  of 
Saiah  Gee  was  not  the  death  of  Euphemia  Warroch  in  1839,  but  the  death  of  Mrs.  Gowan  in 
>%  The  will  says,  "  failing  Dr.  Pursell  and  Mrs.  Gowan  without  leaving  legitimate  children 
i^one  or  other  of  them."  This  must  mean  the  death  of  Mrs.  Gowan,  if  she  had  no  children. 
Thesurplus  income  between  1814  and  1849  was  therefore  undisposed  of.  Even  if  the  income 
to  be  accumulated,  the  Thelusson  Act,  which  applies  to  Scotland,  {Lord  v.  Colvin,  23  D. 
">i)  would  prevent  more  than  twenty  one  years*  income  being  acciuuulated,  and  therefore  tai 
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years*  income  would  be  undisposed  of  if  the  period  of  vesting  was  1849,  or  four  years'  incoo 
the  period  of  vesting  was  at  1839.  4.  Even  if  Mrs.  Gowan  had  no  beneficial  interest  in 
gena'al  residue,  she  was  entitled  to  the  sum  of  ;£2ooo,  for  an  absolute  power  of  disposal  wit 
any  destination  over  amounts  to  an  abst^ute  gift  even  tboi^[h  amiexed  to  a  liferent — Hut 
Trustees^  9  D.  639 ;  Ralston  v.  HamiltoH,  72  D.  1442  ;  4  Macq.  Ap.  397,  aMtt,  p.  i 
A  liferent  with  absolute  power  of  disposal  is  fuU  property — Baillie  v.  Clark,  23d  Feb.  1 809,  F 
Hyslt^  V.  Maxwell^  12  S.  413 ;  /iallo  v.  /folio,  5  D.  455  i  AJves  v.  Alves,  23  D.  7i2-  The  s 
is  the  law  of  England — Hai^  v.  Swiney,  i  S.  &  St.  487  ;  Soutkouse  v.  BeUe,  16  Beav.  ] 
NowloK  v.  Waish,  4  De  G.  &  Sm.  584 ;  Re  Maxwelfs  will,  24  Beav.  246. 

Sir  H.  Caims  Q.  C. ,  and  Neisk,  for  the  respondents. — Part  of  this  appeal  is  incompetent,  i 
much  as  the  interlocutors  of  the  Lord  Ordinary  had  not  been  reclaimed  against  to  the  Ii 
House — 48  Geo.  iii.  c.  151,  §§  I5i  16  ;  BartmskiU  Coal  Co.  v.  M'Guire,  3  Macq.  App.  300^^ 
p.  785  ;  Gemmelt  v.  M*AUist»r,  4  Macq.  449,  <utff,  p.  1 150;  6  Geo.  iv.  c.  120^  §  15;  13  an 
Vict.  c.  36,  §  II. 

Therefore  it  most  be  taken  as  correct,  that  the  estate  of  the  testatw  never  vested  either  in 
Pursell  or  Mrs.  Gowan,  hut  only  in  the  children  of  Sarah  Gee  at  the  date  of  Euphemia.  Warn 
death  In  183^ 

But  assuming  the  questions  to  be  open,  then  the  estate  never  vested  in  Dr.  Pursell  or  1 
Gowan.  It  was  only  after  the  death  m  the  annuitants,  that  the  property  was  disponed  to 
Pursell,  and  as  he  predeceased  Euphemia  Warrocb,  there  was  no  vesting.  The  same  is  tm 
to  Mrs.  Gowan.  As  to  the  surplus  income,  it  is  well  settled,  that  when  heritable  and  mo« 
property  is  put  into  one  mass,  the  income  goes  with  the  principal  That  is  the  law  ai  £1^ 
since  FUsgerald  v.  FitagereUd,  Jacob,  468,  and  is  also  the  law  of  Scotland. 

Mrs.  Gowan  had  not  the  absolute  property  of  the  ^2000,  but  merely  a  faculty  to  appoin 
which  she  did  not  exercise.   The  whole  language  is  consistent  only  wiUi  the  construction,  ttu 
was  a  faculty,  and  not  the  praperty  itself,  that  was  conferred—^^rrxr  v.  Temumtt  1 5  D.  7t 
Alves  V.  Alves,  23  D.  712. 

Lord  Chancellor  Westburv.— My  Lords,  this  appeal,  which  has  been  presented  to  j 
Lordships  in  a  case  1  am  sony  to  say  of  great  complexity,  and  much  protracted  litigation,  n 
several  quetfions  which  require  to  be  determined  upon  the  true  construction  of  the  will  of 
testator,  or  (adopting  the  language  oif  the  Scotch  Law,  in  iriiich  it  is  right  to  speak,)  upon 
deed  of  settlement  of  the  truster. 

Now  the  first  question,  that  arises  upon  the  construction  of  that  ifeed,  relates  to  what  is  a 
the  free  income,  that  is,  the  surplus  income  of  the  real  and  personal  estate  of  the  truster  from 
time  dL  his  death  down  to  a  particular  period,  at  which  the  whole  corpus  tjit  the  real  and  persoi 
estate  is  given  over  by  the  terms  of  the  deed.  ! 

The  scheme  of  the  disposition  of  the  trust  deed  is  this,  that  the  uttiversitas  of  the  estate,  1 
entirety  of  tlie  real  and  personal  estate,  is  first  vested  in  a  trustee  absolutely.  Then  folio* 
variety  of  lunited  purposes  to  which  portions  of  the  income  of  the  trust  estate  are  to  be  appi 
by  the  trustee — annuities,  and  other  sums  of  money  which  would  have  a  limited  duratioiL  i 
the  truster  then  goes  on  to  declare,  that  when  the  annuities  are  reduced  to  two,  amounting 
the  whole  to  I  think  ^20  per  annum,  then,  upon  that  event,  he  dispones  and  makes  overl 
whole  of  his  real  and  personal  estate  to  his  nephew,  whom  he  had  already  named  as  his  truri 
It  is  material  to  observe,  that  in  the  gift  of  the  corpus  of  the  estate  to  trustees,  in  the  commea 
ment  of  the  deed,  it  is  given  to  him  in  trust  for  the  ends  and  purposes  after  mentioned.  1 
effect  of  that  disposition  is,  that  he  is  to  hold  the  entirety  of  the  estate,  and  all  the  income  resuH 
therefrom,  for  mt  trusts  and  purposes  subsequently  declared  by  the  deed.  There  is  undoubta 
a  gift  of  ^e  mtirety  of  the  estate  for  the  puriwse  of  dispositions  which  are  the  subject  of  ■ 


Now  the  e%ct  of  that,  according  to  the  natural  and  ordinary  rule  of  interpretation,  would  -I 
this,  that  whatever  portion  of  the  income  of  the  trust  estate  is  n<M  required  for  those  limil 
purposes,  which  are  declared  up  to  the  event  on  which  the  trustee  is  to  be  denuded  of  the  wholt 
the  real  and  personal  estate,  would  remain  in  the  hands  of  the  trustee  for  the  ultimate  purpoi 
that  is,  the  purpose  of  being  given  over  together  with  the  corpus  of  the  real  and  personal  estsi 
Now  there  is  nothing  that  I  am  more  unwilling  to  do  than  to  apply  English  decisions  as  t 
guides  or  authorities  for  the  interfH-etation  of  the  Scotch  law.  But  yet  when  there  is  in  Englai 
a  principle  established,  which  is  exactly  correspondent  and  analogous  to  the  principle  (»  tl 
Scotch  Uw  equally  established  with  regard  to  the  same  description  of  deed  of  settlement,  thd 
may  be  much  oenefit,  certainly  no  prejudice,  but  probably  much  assistance,  derived  from  ob^rvitf 
how  that  principle  has  been  applied  to  the  analogous  purpose  of  construing  a  will  in  Englan 
and  from  using  those  English  decisions  as  analogous  cases  for  the  purpose  of  deriving  then 
from  some  assistance  in  the  application  of  the  same  principles  to  the  same  kind  of  instrnmen 
namely,  a  will  made  in  Scotland. 

Now,  if  this  deed  of  settlement  had  been  an  English  will,  I  apprehend  that,  from  the  period  < 
the  decision  of  Gentry  v.  FitMgerald^  by  Lord  Eldon,  Jac  468,  and  which  occurred,  if  I  recoUei 
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T^a^^fi^BaA  the  year  1819  or  1820  (1822X  down  to  the  present  time,  the  whole  tenor  of  the 
Enjfah  deciiioDs  upon  wills  of  that  description  has  been,  that  the  intermediate  income  both  of 
Ac  leal  and  pencmal  estate  follows  the  capital  as  an  accessory,  and  is  given  over  to  the  individual 
tfl  wkm  that  capital  is  given  at  a  subsequent  time.  The  rule  with  regard  to  persona!  estate 
has  been  always  of  that  character. 

Wi^  regard  to  real  estate  originally,  it  was  supposed,  that  that  was  subject  to  a  different  rule, 
bavinff  r^rd  to  the  rights  of  the  heir,  and  that  the  intermediate  income,  if  not  expressly  given 
iny,  sboald  not  be  taken  away  from  the  heir.  Lord  Eldon,  however,  asks  this  most  pertinent 
qoestioa,  whether,  if  the  testator  has  united  the  real  estate  and  the  personal  estate  in  one  mass, 
amajganBting  the  two  together,  thereby  declaring  his  intention  that  they  shall  not  be  separated, 
and  bts  given  that  united  mass  subsequently  to  a  particular  individual,  that  ought  not  to  be 
accqxed  as  evidence  of  an  intention,  that  the  intermediate  income  of  the  real  estate  should  go  in 
Ac  same  manner  in  which  confessedly  the  intermediate  income  of  the  personal  estate  would  go, 
Foikiwii^r,  therefore,  the  principle  of  the  law  of  England,  and  taking  the  same  rule  to  prevail  in 
Scoriand,  aamely,  that  yoa  are  to  follow  out  the  intention  of  the  truster,  I  have  no  difficulty  in 
fiodii^  ^om  the  introducbwy  w<Hrds  of  the  will  and  the  language  of  the  will  in  the  gift  over,  that 
it  «as  the  true  intent  and  meaning  of  this  truster,  as  that  intention  is  to  be  collected  from  the 
•ads  he  has  used  and  the  dispositions  he  has  made,  that  the  whole  intermediate  surplus  income 
of  the  aggr^te  mass  of  real  and  personal  estate  should  accompany  the  parincipal  when  the  gift 
sfer  of  liiat  principal  took  effect,  and  that  all  the  surplus  rents  and  profits,  not  required  for  the 
iminediate  purposes  declared  by  the  will,  should  be  added  to  the  corpus^  and  go  along  with  it  to 

That  Would  undoubtedly  be  the  rule  in  England,  and  upon  the  same  principle  it  seems  to  have 
been  held  to  be  the  rule  in  Scotland,  and  I  think  it  is  plain,  that  it  is  to  be  applied  to  the  inter- 
pretatioD  of  this  trust  deed  upon  the  ordinary  principles  of  construction.  But  then,  that  is 
nended  with  the  consequence,  that  of  course  the  surplus  income  remaining  in  the  hands  of  the 
trimee  antil  the  ultimate  disposition  takes  effect  must  be  invested  by  the  trustee,  and  if  invested 
tlie  tnistee,  the  proceeds  and  dividends  of  that  investment  must  follow  the  principal  And, 
thertfore,  of  necessity,  from  the  character  of  the  gift,  there  will  result  in  law,  though  it  be  not 
declared  in  the  deed,  a  trust  for  accumulation. 

Now,  it  appears,  that  by  the  effect  of  subsequent  legislation  the  Thelusson  Act  has  been  made 
apfiliable  to  Scotland,  but  it  would  not  be  applicable  with  regard  to  this  will,  which  took  effect  before 
the  period  when  that  Act  was  made  ap^dicable  to  real  estate  in  Scotland.  But  it  is  applicable 
nb  regard  to  future  personal  ivoperty,  and  the  consequence,  therefore,  is  this,  that  masmuch 
as  the  testator  died  in  the  year  i8i4,and  as  the  event  upon  which  this  disposition  over  took 
elect,  did  not  occur  until  1839,  there  would  occur  a  period the  time  allowed  by  the  Thelus* 
UQ  Aa  with  respect  to  all  the  income  accruing  during  that  period  of  excess.  It  would  follow 
from  the  operation  of  the  Thelusson  Act,  that  there  would  be  an  intestacy,  and  consequently  a 
fKxltii^  trust  for  the  next  of  kin  of  the  truster.  The  operation  and  ^ect  of  that  upon  the 
iiitalocators,  I  will  endeavour  to  state  to  your  Lordships  presently,  when  I  come  to  the  question 
rfetpenses  which  has  been  raised  by  the  counsel  for  the  appellant 

The  practical  result,  therefore,  of  this  view  of  the  case  will  be  to  affirm  the  interlocutors  of  the 
Coon  bdow  so  far  as  they  have  declared  that  the  income  of  the  estate  accompanied  the  principal, 
with  that  deduction  only  which  I  have  already  mentioned  which  is  made  by  the  application  of 
die  Thelusson  Act.  It  is  due  to  the  Court  below  to  say,  that  this  point  connected  with  the 
^hdtusoo  Act  was  not  raised  there.  It  appears  to  have  been  entirely  overlooked  until  the  case 
■as  bnogfat  by  way  of  appeal  to  your  Lordships'  House. 

The  neit  point  raised  by  the  appellant  is  this,  that  granting,  that  the  free  income  accompanied 
tbeprincmaJ,  yet  it  is  contended,  that  upon  the  even^  which  occurred  in  the  year  1839,  namely, 
the  girt  whidi  was  then  to  take  »ect  in  favour  of  Dr.  Pursell,  that  in  reality  Dr.  Pursell  being 
deM^  Mrs.  Gowan,  iriio  is  the  sister  of  Dr.  PurseU,  was  entitled  under  the  will  to  a  life  estate  by 
o^icatioii,  and  the  contention  accordingly  is,  that,  it  b«ng  granted,  that  this  event  was  the 
period  of  time  at  which  the  disposition  over  took  effect,  yet,  m  the  events  which  have  happened, 
it  took  effect  in  favour  of  Mrs.  Gowan  and  not  in  favour  of  the  children  of  the  cousins  of  the 
toutor,  in  whose  favour  the  Court  below  have  found  the  disposition  to  take  effect. 

That  introduces  an  intricato  question,  because  it  was  contended  by  the  respondents  at  thejbar, 
dnt  th^  point  was  not  open  upon  the  pleadings,  inasmuch  as  it  was  said,  that  the  reclaiming  note 
Pt^MDted  to  the  Inner  House  from  the  interlocutors  of  the  Lord  Ordinary  did  not  embrace  this 
point,  and,  that,  consequently,  that  part  of  the  decision  of  the  Lord  Ordinary  had  been  submitted 
1^  and  was  finally  res  judicata. 

I  will  endeavour  to  explain  to  your  Lordships  as  concisely  as  I  can  the  manner  in  which  that 
9*>cstioo  stands.  It  appears  to  stand  thus :  Several  interlocutors  had  been  pronounced  in  the 
y«r  1855,  which  declared  two  things— that  the  period  when  the  disposition  over  took  effect 
^  ti>e  death  of  Euphemia  Warroch ;  and  the  interlocutor  also  declared,  that  on  that  event 
"^ttiiig  the  estate  vested  in  the  children  of  the  cousins  german  of  the  testator.   It  was 
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afterwards  discovered,  that  previously  to  the  pronounciog  of  those  interlocutors  oneof  thepaiticf 
interested  in  the  estate  had  died  abroad,  and,  that  consequently  there  was  a  defect  of  parties, 
which  rendered  those  interlocutors  objectionable  on  that  account.  It  became  necessary,  there- 
fore, to  cite  other  parties  in  lieu  of  the  individual  who  was  dead.  And  then  the  interlocutors  wot 
all  completed  by  three  interlocutors  pronounced  on  one  and  the  same  dayby  theLordOntinary, 
aU  of  which  bear  date  on  the  14th  June  1856. 

Now,  of  these  three  interlocutors,  which  were  nothing  but  repeated  orders,  the  first  which  ii 
set  out  declared,  that  the  estate  vested  upon  the  death  of  Euphemia  Warroch,  and  then  it  declared, 
that  the  bmeficial  interest  in  the  residue  of  the  trust  estate  devolved  upon  and  belonged  to  and 
became  vested  in  the  children  of  the  testator's  cousins  german,  Sarah  Gee,  and  Barbara  and 
Catherine  Wairoch. 

The  third  interlocutor  of  that  date,  namely,  of  the  14th  Ttme  1S56,  finds,  that  the  beneficial 
interest  in  the  residue  of  the  trust  estate  of  James  Wairoch  which  by  final  interlocutor  has  alread; 
been  found  to  have  devolved  upon  and  belong  to  the  children  of  the  truster's  cousins  gennao, 
Sarah  Gee,  and  Barbara  and  Catherine  Warroch,  became  vested  in  them  at  the  death  of  Eupbemii 
Warroch,  who  died  on  or  about  the  15th  of  February  1839. 

Your  Lordships  will  therefore  do  me  the  favour  to  observe,  that  these  two  interlocutors  involved 
and  included  these  two  determinations — first,  that  when  the  disposition  over  took  effect,  it  took 
effect  immediately  in  favour  of  the  children  of  the  cousins  german,  and  secondly,  that  it  did  take 
effect  upon  the  death  of  Euphemia  Warroch. 

Now  we  find,  that  a  reclaiming  note  had  been  presented  by  the  present  appellant  in  the  month 
of  November  1855,  and  that  reclaiming  note  did  not  quarrel  with  the  two  findings  that  I  have 
mentioned  to  your  Lordships.  But  after  the  pronouncing  of  the  order,  which  I  have  just  men- 
tioned, of  the  14th  June  1856,  another  reclaiming  note  was  presented,  which  went  further  than 
the  original  reclaiming  note  of  November  i8s5,  and  your  Lordships  will  find  it  thus  stated :  Tbe 
appellant  |>resented,  tnat  is  to  say,  he  presented  on  3d  July  tSp  a  reclaiming  note  against  the 
first  and  third  of  the  interlocutors  of  date  14th  June  1856.  And  uen.  upcm  advising  that  reclaim- 
ing note,  the  Lords  of  the  Inner  House  find,  tbai  the  recUuming  note  for  William  Elder  and  otbet^ 
dated  12th  June  1855,  has  been  withdrawn ;  and  they  find  also,  that  the  reclaiming  note  fw  Jobs 
Pursell,  the  present  appellant  and  others,  dated  3d  Juljr  last,  has  been  departed  from,  in  so  far 
as  relates  to  the  question  of  vesting,  and  is  only  insisted  in  as  to  the  question  of  free  income  aai 
of  the  provision  of  /2000. 

Now  the  question  of  vesting,  as  I  have  shewn  from  the  first  and  third  interlocutors  reclaimed 
against,  involved  two  things,  first,  the  time  of  vesting,  and  secondly,  the  i>ersons  in  whom  ihe 
estate  became  vested.  And  it  appears,  that  when  the  appellant  presented  his  second  reclaiming 
note  against  what  I  will  call  the  revised  interlocutors,  he  withdrew  from  the  consideration  of  tbe 
Court  so  much  of  that  reclaiming  note  as  complained  of  anything  affecting  the  question  of  vesting. 
And  inasmuch  as  those  two  interlocutors  had  dealt  with  that  question  of  vesting  almost  entireljr, 
your  Lordships  will  find,  that  both  those  interlocutors  were  withdrawn  from  tbe  consideration  of 
the  Inner  House.  That  being  the  state  of  the  case,  1  have  no  difficulty  in  advising  your  Lordships, 
that  it  would  not  be  competent  to  the  appellant  at  the  bar  to  raise  the  question  which  he  no* 
seeks  to  raise,  namely,  that,  at  tbe  time  when  the  estate  vested,  it  did  not  vest,  as  the  Lord 
Ordinary  declared  it  did,  in  the  children  of  the  testator's  cousins  german,  but  that  it  vested  is 
Mrs.  Gowan  by  virtue  of  the  life  estate  which  she  took  by  implication. 

But  it  may  be  more  satisfactory  to  tbe  appellant  and  c^amly  will  be  to  your  Lordships— lot 
there  should  be  any  possibility  of  misapprehension  with  regard  to  the  meanii^  of  the  words  ia 
this  interlocutor,  or  with  regard  to  the  contention  of  the  appellants — it  may  be  more  satisfactory 
on  that  very  ground  if  I  examine  for  a  moment  the  argument  upon  which  this  allegation  of  an 
estate  for  life  by  implication  in  Mrs.  Gowan  is  rested,  and  if  your  Lordships  shall  concur  with 
me  in  thinking,  that  those  arguments  are  without  any  foundation. 

Now,  in  order  to  understand  that  argument,  I  must  remind  your  Lordships,  that  the  whole  maas 
of  real  and  personal  estate  is  given  over  in  the  event  of  the  death  of  Euphemia  Warroch,  that  1^ 
on  an  event  which  is  answered  by  her  death — it  is  given  over  to  Dr.  Pursell,  but  under  certain 
burdens,  first,  the  burden  of  the  remaining  annuitants,  and  then,  secondly,  subject  to  the  burden 
of  payment  to  his  sister  Catherine,  who  afterwards  was  Mrs.  Gowan,  of  the  legal  interest  00 
£3000  sterling,  subject  to  a  reduction  of  that  sum  in  the  event  of  £1000  having  been  given  asa 
dowry  to  Mrs.  Gowan  previously  to  this  event  And  then  it  went  on  to  declare,  that  she  show 
receive  the  interest  on  that  sum  of  .£2000,  with  a  clause  excluding  the  Jus  mariti  of  any  husbMd 
whom  she  might  mairy.  And  after  giving  her  a  power  to  give  discharges  for  the  tncom^ 
truster  by  Uiis  deed  declares,  that  at  her  death  the  principal  sum  shall  devolve  upon  her  cbildicD 
in  wedlock,  share  and  share  alike,  whom  foiling,  it  shall  fall  to  and  belong  to  Dr.  Pursell, per 
iH-other,  And  then  he  goes  on  with  a  clause  which  is  ai^icable  to  both  the  subjects  of  disposition, 
namely,  the  ^£2000,  of  which  the  interest  is  givm  to  her,  and  the  residue  of  the  entire  of  the  real 
and  personal  estate,  which  is  another  subject,  and  ^  words  are  these  :  "  And  in  regard  his  1^ 
heirs  (that  is,  the  heirs  of  Dr.  Pursell)  are  iwt  my  natural  heirs,  it  is  hereby  provided  and  declared, 
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dat  biDrng  Dr.  Pursell  and  Catherine  Pursell,  who  are  equally  near  to  me,  without  having^ 
l^ianuie  children  by  one  or  other  of  them,  the  property  hereby  conveyed  to  them  " — (now  I 
thmk  fonr  L(»dships  will  pause  for  a  moment  on  those  words,  to  ask  what  property  bad  been 
coBTeytd  to  them)—"  conveyed  to  them  jointly  " — nothing  had  been  conveyed  to  them  respect- 
irdf:  two  subjects  had  been,  namely,  the  subject  of  the  ;^20oo  given  to  Mrs.  Gowan,  and  the 
sal^  of  tbe  whole  residue  of  the  real  and  personal  estate  to  Dr.  Pursell.  Therefore  the  property 
beitbjr  coave)-ed  to  them  is  a  short  mode  of  describing  the  two  subjects,  and  the  words  must  be 
midtrsioad  on  the  principle  reddendo  sintula  singtilis.    He  goes  on :  "the  property  hereby 
caavritA  to  them  shall  devolve  upon  and  belong  to  the  children  of  my  cousins  german,  Sarah 
Gee  ud  Barbara  and  Catherine  Warroch."    It  would  be  impossible  to  raise  any  sound  or 
nasnable  doubt  upon  the  interpretation  of  those  words.    Nothing  is  there  given  by  any  kind 
«f  imfdication  to  Mrs.  Gowan.   These  are  words,  the  import  of  which  is  abundandy  answered  by 
bkio;  them  to  denote  the  thing  which  is  actually  given  to  Mrs.  Gowan  ;  and  if  the  words 
kre  a  proper  subject  which  exhausts  their  meaning,  it  would  be  contrary  to  all  prmciple  to  give 
Aen    implication  a  meaning  beyond  that  subject  which  they  properly  denote  and  to  vldch, 
ibereforc,  they  ought  to  be  properly  applied. 

I  cannot  therefore  advise  your  Lordships,  that  there  is  any  foundation  whatever  for  the 
KgumcDt,  that  by  the  operation  of  these  words,  Mrs.  Gowan  took  uitra  the  ^£3000  or  the  ;^2cx>o, 
as  tbe  case  might  be,  an  estate  for  life  by  implication  in  the  whole  corpus  of  the  real  and  personal 
tnate.  Whether,  therefore,  you  rely  upon  the  fact,  that  it  has  been  finally  decided,  and  th^ 
Ibmfm  the  question  cannot  now  be  brought  up  by  appeal,  or  whether  you  concede  the  possi- 
IditTot  again  reagitating  tbe  question,  I  think  wearriveeouallyby  both  courses  at  this  conclusion, 
■uuIt,^  Mrs.  Gowan  is  not  entitled,and  cannot  now  be  heard  to  contend  that  she  is  entitled, 
to  any  estate  for  life  in  the  property. 

.Another  question  now  remains  upon  the  will,  which  is  the  question  as  to  the  ultimate  ownership 
if  tbe  sum  of  /2000 — the  events  that  have  happened  being  these,  that  Mrs.  Gowan  married,  and 
Allied  subsequently  without  having  had  any  children.  Your  Lordships  will  observe  upon  the 
hat  of  tbe  will,  that  the  gift  to  Mrs.  Gowan  could  be  thus  rendered — shortly  adopting  for  a 
Qt,  as  more  habitual  to  our  use,  English  phraseolo^ — a  grant  to  Mrs.  Gowan  for  her 
le  use  for  lif^  with  remainder  to  her  children.  But  u  she  had  no  children,  then  there  is  a 
1  arcT  ultimately  to  the  heirs  of  the  testator,  that  is  to  say,  to  the  children  of  his  cousins  german. 
1  :bu  state  of  thing^  the  testator  makes  his  codicil. 
I  be;  your  Lordships'  pardon  foe  having  omitted  to  refer  to  one  argument  which  was  used  by 
tbe  appellant  upon  the  estate  by  implication  of  Mrs.  Gowan ;  and  with  the  permission  of  your 
Lotdibips  I  will  advert  to  it  for  a  moment,  interrupting  for  the  present  the  course  of  my  obser- 
mico^  In  addition  to  what  I  read  to  your  Lordships,  some  argument  was  rested  by  the  appellant 
40  &  hct,  that  the  testator,  in  the  later  part  of  his  will,  gives  a  directory  provision  to  this  effect, 
Aatbii  nephew  and  niece,  that  is,  Dr.  Pursell  and  Mrs.  Gowan,  should  preserve  his  account  book 
i»tbt  state  it  should  happen  to  be  in  at  the  time  of  his  death,  in  order  to  ascertain  the  amount  of 
Bit  personal  estate,  which  should  be  estimated  at  the  value  put  upon  it  by  him  at  his  last  balance, 
rfter  deduction  of  his  lawful  debts,  etc.  The  argument  founded  upon  that,  which  is  a  very  slight 
«>e  in  UfX,  was  this,  that  inasmuch  as  he  directed  this  to  be  done  by  his  nephew  and  niece, 
yae^,  to  keep  an  account  of  the  entirety  of  the  estate,  the  niece  must  be  inferred  from  that 
Unction  to  bave  had  in  tbe  mind  of  the  testator  some  interest  in  the  corpus  of  his  personal  estate 
"Wdibedied  seised  of,  or  else  she  would  not  have  been  included  in  this  direction  to  keep  an 
vcoDDt  I  could  not  advise  your  Lordships  to  infer  anything  like  a  gift  to  tbe  oiece  from  such 
a  dnaioD.  The  purpose  of  that  direction  is  quite  answered  by  reference  to  the  ^t,  that  the 
Biece  ns  lo  have  £2000  charged  upon  tbe  entirety  of  the  estate.  And,  It  being  an  encumbrance 
the  entirety  or  the  estate,  she  had  an  interest,  no  doubt,  as  well  as  the  disponee  of  that 
IB  keq>ing  the  accounts  of  what  the  entirety  of  the  estate  consisted,  seeing  that  her 
was  a  charge  thereon. 

\  nov  reven  again  to  the  ^£2000^  and  having  stated  to  your  Lordships  the  disposition  made  of 
»>t  by  the  will,  the  manner  in  which  the  question  now  arises  as  to  the  ownership  of  the  ;£2O0O 
^pean  upon  the  codicil.    The  codicil  appears  to  have  been  made  by  the  truster  after  Mrs. 
Conn  bad  married.    By  his  will  he  had  guarded  her  against  her  husband,  excluding  altogether 
mariti.   He  now  adverts  in  the  codicil  to  the  fact,  that  she  has  been  comfortably  married, 
ta  is  without  issue,  and  he  says,  "  under  which  circumstance  that  part  of  my  fortune  destined  to 
™we  is  by  said  deed  to  devolve  ultimately  upon  my  heirs  at  law  upon  her  decease,  but  in  con- 
of  the  bountiful  provision  made  for  her  by  her  husband  in  the  event  of  his  death,  and 
OS  tesdet  affection  towards  her,  I  reverse  that  clause,  and  hereby  commit  to  her  discretion  aJone, 
•Sihemay  see  cause,  the  sole  and  ultimate  disposal  of  ;^2ooo  sterling."  The  question  that  arises 
^^these  vrards  is  shortly  this,  whether  the  words  "placing  the  ^£2000  at  the  sole  and  uhimate 
^l'^  ^  Mrs.  Gowan,"  are  words  that  give  her  an  estate,  in  the  sense  of  declaring,  that  she 
H>u  be  the  absohite  owner,  or  whether  they  are  words  that  confer  upon  her  a  faculty  only,  or  a 
Vnti  disposing  of  that  property  in  the  sum  of  £2000^  to  whomsoever  she  shall  think  fiL 
lU  4  P 
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Then^  inasmuch  as  she  died  not  leaving  a  family,  not  having  any  children,  and  without  having 
exercised  that  faculty,  it  becomes  a  material  Question,  whether  the  words  can  be  regarded  u 
indicative  of  ownership,  and  not  of  a  power  of  disposition — an  estate  and  not  a  faculty.  I  confess 
I  was  at  first  very  much  struck  with  the  fact,  that  the  ultimate  disposition  to  the  heirs  or  next  of 
kin  of  the  testator  was  reversed,  and  as  that  was  reversed  it  would  almost  seem  to  follor,  that 
the  words  which  frimd  fade  import  a  faculty  must  from  the  reversal  of  the  interest  of  the  next  of 
kin  be  understood  as  conferring  an  estate  or  absolute  ownership.  But  upon  further  examinatHn 
of  that  subject  I  do  not  think  that  the  reversal  of  that  clause  warrants  any  such  inference,  because 
Mrs.  Gowan  might  have  died  withcut  children  as  Dr.  Pursell  did.  And  then  the  j£2ocm -would 
have  sunk  into  the  estate,  not  for  the  benefit  of  the  heirs,  the  gift  to  whom  was  reversed,  but  kr 
the  immediate  benefit  of  Dr.  Pursell.  But  again,  on  examination  of  the  whole  matter,  vift 
reference  also  as  well  to  Scotch  authority  as  to  English  authority,  I  apprehend  the  disttnctics 
will  be  found  to  be  this :  If  an  estate  or  a  sum  or  money  be  given  to  an  individual  who  is  m 
^uris,  without  words  of  limitation  or  a  declaration  of  the  extent  of  his  ownership>  but  wiA  wordi 
indicative  of  the  intention  of  the  testator,  that  he  should  have  the  absolute  jus  di^onendi,  Ae^ 
in  any  case,  those  words  are  to  be  taken  as  indicating  an  intention,  that  he  should  betheabsdnK 
owner.  Thus,  if  I  give  an  estate  to  A  B  to  do  therewith  as  be  pleases,  to  give  to  such  pen« 
as  he  shall  think  fit,  and  to  deal  with  it  at  his  will  and  pleasure,  all  those  expressions  are  DOtlnaf 
more  than  a  form  of  denoting  absolute  ownership  and  the  intention  to  give  absolute  ownei5hi[k 
But  if  a  gift  is  made  to  a  feme  covert  and  provision  is  made  for  her  children,  and  then  these  wvdi 
are  annexed  to  the  gift,  that  in  the  event  of  her  having  no  children  the  property  is  committed  tt 
her  discretion  alone,  as  she  may  thereafter  think  fit  to  deal  with  it,  those  are  words  which,  havnf 
regard  to  the  reference  to  her  discretion,  and  to  the  cause  for  the  exercise  of  that  discretion,  aiw 
to  the  fact,  that  they  are  annexed  to  a  gift  made  to  a  feme  covert  who  is  not  sui  juris,  must,  I 
think,  in  conformity  with  every  principle,  and,  so  far  as  I  know,  in  conformity  with  evay 
authority,  be  held  to  amount  only  to  an  intlication  of  intention,  that  the  feme  covert  shall  havei 
power  of  appointment  or  of  disposition,  and  not  to  be  indicative  of  an  intention,  that  the/m 
covert  shall  become  the  absolute  owner;  and  the  reason  of  that  appears  to  be  derived  from  tl« 
order  and  the  character  of  the  bequest,  as  well  as  from  the  particular  language,  because  the  lO; 
tator  appears  in  the  words  be  has  used  to  have  reference  to  this,  that  if  sue  bad  no  chikiren,ye^ 
as  she  was  well  and  comfortably  married,  he  gives  her  a  power  to  be  exercised  according  to  bs 
discretion  of  dealing  with  the  propo'ty,  leaving  it  to  her  will  and  pleasure,  and  to  her  discretion 
whether  she  will  give  it  to  her  husKind  or  to  any  other  person  that  she  might  think  proper.  BdI 
the  words  appear  to  me,  in  conformity  with  the  opinion  of  the  majority  of  the  Judges  belov,  ta 
be  indicative  of  the  gift  of  a  power  of  disposition,  and  that  they  are  not  to  be  taken  as  ejjuivaletf 
to  the  expression  of  absolute  ownership.  With  regard,  therefore,  to  that  sum  of  ;^2O00,  inasmud 
as  there  was  no  disposition  of  it  upon  Mrs.  Gowan  dying  without  having  any  child,  it  sunk  oM 
the  corpus  of  the  trust  estate  for  the  benefit  of  the  persons  to  whom  that  corpus  was  given. 

I  have  yet  further  to  deal  with  another  point  which  was  raised  at  the  bar,  namely,  the  questioi 
as  to  the  expenses,  and  that  arises  in  the  following  way :  There  is  an  interlocutor  which  refuse 
expenses,  so  far  as  the  claim  related  to  the  question  of  vesting,  and  it  refused  expenses  also  so 
far  as  it  related  to  the  claim  by  the  personal  representative  of  Mrs.  Gowan  to  her  interest  in  the 
personal  estate. 

Now  it  was  contended  at  the  bar — firsts  that  it  was  wrong,  in  a  case  of  this  nature,  where  the 
Court  had  to  construe  a  will  of  some  difficulty  of  construction,  to  give  expenses  at  all ;  secvi^ 
it  was  argued,  that  as  the  Court  was  wrong  in  part  of  its  decision  with  regard  to  the  interest* 
Mrs.  Cowan's  representatives,  the  question  of  expenses  ought  not  to  have  been  decided  against 
tbem.  On  the  other  side,  it  was  said,  and  said  I  believe  very  correctly,  that  in  reality  Mn 
Cowan's  estate  was  found  to  be  indebted  to  the  trust  estate  or  the  truster  in  a  sum  of  mxKf 
which,  whatever  the  result  of  the  claim  of  the  present  representative  might  be,  would  more  tbii 
equal  any  fruit  or  proceeds  of  that  claim,  even  if  the  claim  were  successful ;  and  the  respondents 
carried  that  point  to  such  an  extent,  that  even  if  I  could  have  advised  your  Lordships  to  baft 
upheld  the  appellants'  title  to  the  corpus  of  the  /2000,  yet  that  probably  would  not  have  tumed 
the  balance  in  the  present  case  against  Mrs.  Gowan  in  favour  of  her  personal  representatives. 
But  the  question  of  expenses  is  only  legitimately  before  your  Lordships  as  incidental  to  the  mdiB 
of  the  case.  It  is  undoubtedly  true,  as  I  have  already  observed,  that  to  a  certain  extent  ytns 
Lordships  will  be  prepared,  I  think,  to  declare,  that  the  personal  representatives  of  Mrs.  Go«i 
are  entitled  to  take  something  more  than  they  have  yet  got.  Because,  if  the  operation  of  tlK 
Thelusson  Act  be  that  which  I  have  described,  then  the  income  of  the  personal  estate,  diirin( 
the  four  years  of  excess  beyond  the  legal  period  of  accumulation,  will  be  divisible  into  two  partu 
and  to  one  of  those  parts  the  present  appellant  will  be  entitled.  But  at  the  outside  it  is  imp* 
sible,  that  that  can  amount  to  more  than  two  or  three  hundred  pounds.  And  tlierefore  it  is  atttilj 
impossible,  having  regard  to  the  figures  here,  that  that  can  have  the  effect  of  turning  the  balano 
against  Mrs.  Cowan's  representatives. 

I  cannot,  thtfefbre,  advise  your  Lordships  to  alter  in  any  respect  the  interioeutor  upoo  At 
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qKitun  of  expenses ;  and  coDsidering  that  this  point,  vith  respect  to  the  Accumttlation  Act,  vas 
M  broof^  to  the  notice  of  the  Court  below,  but  was  mooted  here  for  the  first  tim^  althoug^h  it 
be  McnaH  inasimtch  as  that  success  is  so  very  small,  that  it  can  have  no  practical  efiect  upon 
Ae  me  of  tbe  claims  between  the  parties,  I  do  not  think,  that  that  trifling  alteration  of  the 
fatadscinr  sboohl  at  all  induce  your  Lordships  to  treat  this  appeal  upon  any  other  principle  than 
tte  ordinary  principle  in  such  a  case  of  dismissing  it  with  costs. 

I  then^  move  your  Lordships,  that  the  interlocutors  of  the  Court  below  be  affirmed,  with 
tUs  TariatioD,  namely,  a  declaration,  that,  in  respect  of  the  income  of  the  personal  estate  from 
Ae  eqiintioD  of  21  years  after  the  death  of  the  testator  down  to  the  time  when  Euphemia 
WsTOch  died,  the  same,  and  the  trust  for  the  accumulation  thereof,  was  in  excess  by  the 
tfeaicm  of  the  Statute,  and  that  the  income  falls  to  the  next  of  kin  of  the  testator;  and  that  the 
llppelluu  would  be  entitled  to  the  one  half  of  that  income  in  the  account  to  be  hereafter  taken 
k  the  cause.  With  that  variation,  or  rather  with  that  addition,  I  must  humUy  advise  your 
iMhhips  to  alGrin  the  interlocutors,  and  to  dismiss  the  appeal,  with  costs, 
i  Lord  Cranworth, — I  will  only  say,  that  I  entirely  concur  with  the  whole  of  what  has  fallen 
in  my  noble  and  learned  friend  on  the  woolsack,  and  that  1  think  I  should  be  only  wasting 
wr  Lordships'  time  if  I  said  more  upon  the  subject, 
F  Lord  Kencsdown.— I  entirely  concur. 

Initrloattors  affirmed,  with  a  variatioH  and  a^UHorit  and  appeal  dismissed  with  costs. 

.  Tatiedaratien  in  the  order  of  the  House  was  as  follows :  Declared,  that  in  respect  of  the 
fenneof  the  personal  estate  from  the  expiration  of  zt  years  from  and  after  the  death  of  the 
MET,  James  Warroch,  down  to  the  death  of  Euphemia  Warroch,  the  same  and  the  trust  for  the 
petnmiiation  thereof  was  in  excess  by  the  operation  of  the  Statute  39  and  40  Geo.  ill.  c.  98,  and 
patheincoaie  falls  to  the  next  of  kin  of  the  said  truster,  and  that  the  appellant  is  entitled  to 
■eoDebalf  of  that  income  in  the  account  to  be  hereafter  taken  in  this  cause." 

Appeliant^  AgentSy  W.  Officer,  S,S.C.,  Edinburgh;  Grahames  and  Wardlaw,  Westminster. 
■fip^KdtHts'  Agents,  L,  M.  Macara,  W.S.,  Edinburgh;  Holmes,  Antoiv  Turnbnll,  and 
huitey,  Westminster. 


MARCH  31,  1865. 

toBCRT  Addie  and  Others,  Appellants^  v.  HENDERSON  and  DiMMACK  and 
Odiers,  Respondents. 

Use  of  Rulway — Servitude — Feu  Contract — OwnOThip — the  superior,  iti  his  feu 
\  urtraet  ftUk  his  vassal  A,  granted  a  perpetual  servitude  ana  privilege  of  using  a  railway, 
■4k*  lay  OH  ffs  lands,  to  A  for  the  use  of  his  feu.  B  reserved  the  minerals,  stipulated  that  A 
^atUlaydinim  and  maintain  the  rails,  and  empowered  A  to  double  the  rails,  with  a  proviso, 
^i/B  ntetl  the  railway,  the  rent  paid  by  A  should  be  reduced,  and  if  B^s  tenants  used  it, 
^  thauU  contribute  to  the  expense  of  maintaining  the  line. 
"^'^^nnine  judgment),  That  B  was  not  divested  of  his  ordinary  rigkt  of  ownership  of  the 
etdOtat  he  could  grant  liberty  to  third  parties  to  use  the  raUway^ 

Bjr  fn  contract,  executed  in  1 840,  Mr.  Buchanan  of  Dnimpeller,  &ther  of,  and  represented  by, 
■e  deftnder,  Mr.  Bocbanan,  feued  to  Addie,  Miller,  and  Rankin,  ironmasters,  represented  by 
wpnnaer,  Robert  Addie,  23  acres  of  land  or  thereby,  "but  excepting  always  from  this  disposi- 
'■■laulreserriDg  to  the  said  Robert  Carrick  Buchanan,  and  his  heirs  and  successors  whomso- 
the  whole  coal,  ironstone,  and  fireclay  connected  therewith,  and  other  metals  and  minerals 
*t5!  ^  lands,"  for  payment  of  a  certain  feu  duty  to  Mr.  Buchanan  "  and  his  foresaids." 
^■epirsuer  averred,  that  Addie,  Miller,  and  Rankin  took  this  feu  for  the  ptUT)ose  of  carrying  on 
•■Ktbdr  business  as  ironmasters,  which  was  extensive,  and  requured  facilities  of  transit  for  the 
'"'Duterial  on  the  one  hand,  and  the  manufactured  pig  iron  on  the  other,  and,  accordingly, 
WputatiOTs  were  made  in  the  feu  contract  with  the  view  of  securing  means  of  transit  by 
^^or  railways  to  the  Monkland  Canal  on  the  north  of  the  feu,  and  to  the  Monkland  and 
JJ*™illoch  Railway  on  the  east  of  the  feu,  through  Mr.  Buchanan's  lands,  which  intervened 
nUvRo  die  pursuer's  feu  and  the  canal,  and  between  the  feu  and  the  Monkland  and  Kirkintilloch 
fcilny. 


'See pRvious report  2  Macph.  41 ;  35  Sc.  Jur.  i&       S,  &  3  Macph.  H.  L.  30:  37  Sc.  Jur. 
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There  existed  at  the  date  of  the  feu  contract  a  mineral  railway,  vith  a  line  of  rails,  i 
worked  by  horsepower,  called  the  Drumpeller  Coal  Company's  Railway;  which  railway  exten 
from  near  the  pureuer's  feu  to  the  Monkland  and  Kirkintilloch  Railway,  and  had,  l^or  to 
feu  contract,  been  used  for  conveyance  of  the  minerals  raised  out  of  the  lands  ai  Dranqid 
There  was  only  one  pit  on  the  lands  of  Drumpeller,  at  which,  at  that  time^  there  was  any  < 
put  of  minerals.   This  pic  was  called,  in  the  feu  contract,  pit  No.  4. 

The  question  raised  in  the  present  action  regarded  tiie  right  conferred  on  the  feuars,  Mes 
Addle,  Miller,  and  Rankin,  and  now  vested  in  the  pursuer,  under  the  9th  head  of  the 
contract,  which  referred  to  the  feu  contract  plan,  and  conferred  on  the  feuars  a  right  of  raSh 
from  a  point  on  the  Drumpeller  Coal  Company's  Railway,  marked  X  on  the  feu  ccntract  ff 
at  the  eastern  extremity  or  the  feu,  and  at  a  distance  of  between  600  and  700  yards  bam 
Monkland  and  Kirkintilloch  Railway. 

By  this  head  of  the  feu  contract,  Mr.  Buchanan  granted  to  Addie,  Miller,  and  Rankiii,i 
their  foresaids,  a  perpetual  servitude  and  privilege  of  using  the  Drumpeller  Coal  Cbmpi 
Railway,  and  also  the  use  and  servitude  of  ground  necessary  for  enabling  them  to  doul^ 
said  railway  from  the  point  X  marked  on  the  said  plan,  eastward  to  the  Monklaod- 
KirkintillocQ  Railway,  and  for  which  servitude  and  privilege  the  said  Robert  Addie,  Ri 
Miller,  and  Patrick  Rankin,  and  their  foresaids,  shaU  make  payment  to  the  said  Robert  Qi 
Buchanan  or  his  foresaids,  of  the  yearly  rent  or  sum  of  £50  steiiing,  provided  tbe  said  lb 
Carrick  Buchanan,  or  bis  foresaids,  do  not  themselves  make  use  of  the  said  railway ;  but  I 
event  of  the  said  Robert  Carrick  Buchanan,  or  his  foresaids,  making  use  thereof,  the  saiA 
or  yearly  payment  of  ^^50  shall  be  reduced  to  £2$  during  any  one  year  in  which  the  said  z4 
shall  be  so  used ;  and  if  tbe  said  railway  shallbe  used  by  the  said  Robert  Carrick  Buchanl 
his  foresaids,  for  a  less  period  than  a  year,  a  deduction  of  two  guineas  for  each  month  ths 
way  is  so  used  by  the  said  Robert  Carrick  Buchanan,  or  his  foresaids,  or  the  Drumpyelltf 
Company,  shall  be  made  from  the  said  rent  of    50.  And  the  said  Robert  Addie,  Robert  M 
and  Patrick  Rankin,  and  their  foresaids,  shall  be  obliged,  as  they  hereby  bind  and  • 
themselves,  to  cut  down  or  lower  the  said  Drumpeller  Coal  Company's  Railway  to  the  lei 
the  Monkland  and  Kirkintilloch  Railway,  and  to  lay  a  double  line  of  rails,  partly  on  the  pil 
line  of  the  said  Drumpeller  Railway,  and  partly  on  the  space  of  thirty  feet  reserved  by  the 
Robert  Carrick  Buchanan  on  the  south  side  of  the  railway,  and  north  side  of  a  piece  of  gi 
sold  by  him  to  John  Wilson,  Esq.  of  Dundyvan  works,  which  operations  of  cutting  da4 
lowering  the  said  railway,  and  laying  the  said  double  line  of  rails,  shall  be  performed  entuM 
the  expense  of  the  said  Robert  Addie,  Robert  Miller,  and  Patrick  Rankin,  and  their  foi<4 
besides  their  paying  to  the  said  Robert  Carrick  Buchanan,  and  his  foresaids,  a  price  or  vaM 
to  be  fixed  mutually  by  men,  to  be  mutually  chosen,  for  the  present  rails,  chain,  and  bloc^ 
bein^  allowed  to  lift  and  remove  the  same,  and  to  relay  the  present  line  of  the  said  raUws|[ 
heavier  rails.  .  .  .  And  further,  it  is  expressly  provided  and  stipulated,  that  the  said  i| 
Carrick  Buchanan,  and  his  foresaids,  and  his  coal  tenants,  or  the  Drumpeller  Coal  Com 
tepants  during  their  lease,  shall  be  entitled  to  pass  toll  free  along  the  said  railway  in  al 
coming,  excepting  that  there  shall  be  deducted  from  the  said  rent  of  ^^50  the  sum  of  ^£25  i 
for  each  year  the  railway  shall  be  so  used,  or  two  guineas  for  each  calendar  month,  if  usee 
shorter  period  than  a  year,  as  the  time  may  be,  as  before  mentioned ;  and  the  said  Robert  J 
Robert  Miller,  and  Patrick  Rankin,  and  their  foresaids,  shall  be  at  the  sole  expense  of  ke 
the  said  railway  in  repair;  but  should  any  other  parties  than  the  said  Robert  Carrick  Bach 
or  his  foresaids,  or  his  coal  tenants  of  Drumpeller,  or  elsewhere  in  the  parish  of  Old  Moo] 
use  the  said  railway,  the  said  second  parties  and  their  foresaids  shall  be  paid,  by  such 
parties,  a  fair  proportion  of  the  expense  of  maintaining  the  said  railway;  and,  lastly,  it  is  h 
stipulated  and  agreed,  that  should  the  said  railway  be  disposed  of  by  the  said  Robert  Ci 
Buchanan,  or  his  foresaids,  to  any  public  railway  company,  the  said  Robert  Addie,  R 
Miller,  and  Patrick  Rankin,  and  their  foresaids,  shall  be  paid  the  full  value  for  the  railra 
the  time  in  its  working  state,  and  shall  in  all  time  thereafter  he  freed  from  the  payment  < 
said  rent  of  /50  a  year,  and  besides,  shall  have  full  power  and  liberty  guaranteed  to  then 
to  their  foresaids,  to  pass  and  repass  along  the  said  railway  from  the  bnds  hereby  feued 
the  said  second  party's  works  thereon,  east  to  the  Monkland  and  Kirkintilloch  Railway, 
time  coming,  without  payment  of  any  tolls  or  tonnage,  as  fully  and  freely  as  if  the  said  road 
the  said  second  party's  own  private  property." 

In  the  present  action  the  pursuer  averred,  that  Addie,  Miller,  and  Rankin  were  infeft  o 
precept  in  the  feu  contract,  the  above  stipulations  being,  in  accordance  with  the  conditic 
the  feu  contract,  set  forth  in  the  instrument  of  sastne ;  that  they  erected  the  works,  furnace 
building[s,  called  the  Langloan  Iron  Works,  on  the  feus,  and  that  there  they,  and  subseqi 
the  pursuer,  carried  on  the  manufacture  of  pig  iron;  that  in  conformity  with  tbe  9th  head  1 
feu  contract  above  quoted,  they  removed  tbe  Drumpeller  Coal  Company  Railway  from  the 
X  to  the  Monkland  and  Kirkintilloch  Railway,  and  constructed  on  the  site  of  it,  an 
additimal  land  alongside  of  it,  a  railway  with  a  double  line  of  rails*  the  rails  laid  down 
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adapted  far  traffic  carried  by  locomotive  engines;  and  that,  since  constructing  the  railway,  they 
bad  had  the  eTclusive  use  and  possession  of  it,  except  that  for  a  short  time  it  had  been  used  by 
Mr.  Buchanan's  coal  tenants  in  Old  Monkiand.  That,  however,  the  defenders,  Henderson  and 
Diainack,  had  feued  land  from  the  other  defender,  Mr.  Buchanan,  in  the  immediate  neighbour- 
hood of  the  pursuer's  feu  and  of  the  railway ;  that  they  had  erected  on  the  feu  wcffks  for  the 
BBntifactare  of  malleable  iron ;  and  that,  contrary  to  the  wish  of  the  pursuer,  they  had  used  the 
lailny  from  the  point  X  eastward  to  the  Monkiand  and  Kirlcintilloch  Railway.  This  they 
ilf  »ed  they  did  by  virtue  of  a  right  granted  by  the  other  defender,  Mr.  Buchanan. 

The  pursuer  averred,  that  the  traffic  of  the  defenders,  Henderson  and  Dimmack,  along  the 
nilny  was  great  and  incessant,  and  that  they  refused  to  be  subject  to  any  control  on  the  part 
af  the  poritter.  Their  use  of  the  railway  caused  the  pursuer  great  inconvenience,  and  caused 
pe3t  and  injurious  interruption  to  the  pursuer's  traffic. 

The  onclusions  of  the  summons  were,  that  Henderson  and  Dimmack  had  no  right  to  use  the 
inkay  in  question  for  the  transport  or  cairiage  of  goods  or  materials,  whether  manufactured  or 
'lit,  for  the  purposes  of  or  in  connncion  with  their  trade  or  business  of  malleable  iron 
ctnrer^  to  or  from  their  wwks  at  Dnimpeller  Iron  Works,  eastward  to  the  juncticm  ckF 
railway  with  the  railway  sometime  called  the  Monkiand  and  Kirkintilloch  Railway,  now 
in  cr  forming  part  of  the  Monkiand  Railways;  and  they  should  be  interdicted  from 
the  railway,  to  the  extent  aforesaid,  for  the  purposes  aforesaid  in  time  coming. 
The  Court  of  Session  held,  that  the  right  of  the  feuars  to  the  railway  was  not  exclusive,  and 
MthcHiperior  could  validly  confer  on  others  the  right  to  use  it. 

The  pursuers  appealed  against  the  interlocutors,  and  in  their  printed  case  contended,  that  the 
^Woeaws  should  be  reversed,  for  the  following  reasons : — i.  The  respondents,  Henderson 
■d  Dimmack,  can  only  maintain  their  position  in  the  right  of  the  respondeat,  Mr.  Buchanan. 
1  Mr.  Buchanan  cannot  maintain  bis  right  to  confer  the  use  of  the  railway  on  Henderson  and 
iamack  unless  he  can  maintain,  that  he  has  an  unrestricted  power  to  confer  a  right  to  use  it 
zin'  po'son  or  class  of  persons,  because  Henderson  and  Dimmack  are  not  among  those 
cified  in  the  feu  contract.    3.  The  general  nature  of  the  deed  being,  as  regards  Mr. 
chanan,  a  feu  contract  reserving  his  minerals,  the  deed,  considered  in  its  general  character, 
Mt  imply  a  power  in  him  to  grant  right  to  use  the  railway  to  Henderson  and  Dimmack, 
hm  no  concern  with  the  mineral  produce  of  his  estate.   But  the  general  character  of  the 
iinqiies^  that  be  has  no  power.   4.  The  deed  is  framed  on  the  plan  of  expressing  the  ri^ts 
I  Mr.  Buchanan  as  well  as  of  Messrs.  Addie,  Miller,  and  Rankin,  from  which  it  follows^  that 
BAer  party  has  any  right  which  is  not  expressed.   The  deed  is  anxious  and  foil,  and  it  is  not 
jpcttPt  to  sopply  clauses  on  the  notion,  that  they  have  been  omitted  by  mistake ;  neUher  is  it 
■"petent  to  add  words  to  a  clause  which  is  intelligible  without  them,  merely  on  the  ground, 
^»ithottt  these  words  the  clause,  though  intell^ble,  is  superfluous.    5.  The  right  vested  in 
■ppdiaiit  under  the  contract  is  not  a  servitude,  oerause  the  appellant  is  put  in  possession  of 
^  _  railway.   6.  Seeing  that,  except  by  pre-arrangement,  a  railway  can  be  used  by  one  person 
a  ri^t  to  use  a  railway yliiiiV  means  an  exclusive  right  to  use.    7.  The  right  vested 
I  the  appellant  is  a  right  to  occupy  or  possess,  and  to  use  the  railway,  and  that  necessarily 
^"lies  an  exclusive  right  unless  to  the  extent  to  which  it  is  expressly  qualified.    8.  Since  the 
to  the  appellant,  no  right  of  Mr.  Buchanan  to  use  them  is  inherent  in  him,  or  can  be 
l3^^  9.  The  contract,  accordmg  to  the  appellant's  construction,  is  in  accordance  with  the 
■•  wHUs  and  requirements  of  the  contracting  parties.    It  is  not  so  according  to  the  construction 
coueaded  ftw  by  the  respondents.    la  Considering  that  the  appellant  and  his  predecessors 
.  udetherailTay,  and  considering  the  large  rent  payable  for  it,  it  is  contrary  to  equity,  and  to 
■  ■"^meaning  and  good  feith  of  the  contract,  to  liold,  that  the  appellant's  right  is  so  elusory 
!  ^>tK  respondeois'  argument  implies.    1 1.  The  last  paragraph  of  the  9th  head  of  the  contract 
:  *Kw^  that  the  right  of  Addie,  Miller,  and  Rankin,  was  more  than  a  right  of  free  passage,  and 
™  they  were  regarded  as  having  the  whole  substantial  interest  in  the  railwa^^  and  it  is  con- 
daiive  ^ost  the  respmidents*  argument  and  in  favour  of  the  argument  of  the  appellant. 
!!■  Regard  shmild  be  had,  in  construing  the  contract,  to  the  objects  which  the  parties  had  in 
^>  ttd  to  the  possession  which  followed  on  it.    1 3.  The  clause  especially  founded  on  by  the 
^wdents  cannot  bear  the  meaning  which  has  been  put  on  it  in  the  Court  of  Session,  and 
*wi  r^;anl  is  had  to  the  facts,  it  is  quite  in  harmony  with  the  appellant's  construction.  14.  The 
<>^claases  of  Uie  deed  support  the  appellant's  a^ment    15.  The  Court  were  bound,  at  all 
to  allow  the  proof  with  regard  to  the  nature      the  intmerence  and  intenuption  of  his 
if  which  the  appellant  complains. 
The  Attorney  General  (Palmer),  Sir  H.  Cairns  Q.C.,  and  IV.  E.  Gloag,  for  the  appellants.— 
inietiocutor  was  wrong.   The  true  construction  of  the  contract  was,  that  the  appellants  got 
we  exclusive  use  of  Ae  railway,  a  reservation  being  made  in  favour  only  of  Mr.  Buchanan  and 
^  foresuds,  and  his  cckiI  tenants.   The  respondents  do  not  come  under  the  description  in  these 
If,  then,  Mr.  Buchanan  can  grant  the  use  of  the  railway  to  the  respondents,  this  must  be 
"Kaaie  he  can  grant  the  use  to  anybody.  To  hold  that  would  be  absurd.   The  r^ht  conferred 
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on  the  appellants  vas  cot  a  servitude  strictly  so  called,  but  more  resembled  a  lease.  Bat  it 
not  necessary  to  reduce  the  right  under  either  classification ;  it  was  enough  to  construe  it  act 
ing  to  the  special  stipulations  of  the  contract.  The  other  clauses  of  the  contract  were  inconsti 
with  the  notion,  that  the  superior  was  entitled  to  grant  the  use  to  anybody,  otherwise  there* 
not  be  an  express  clause  to  entitle  him  to  pass  toll  free  when  be  used  the  railway  himself.  ' 
ever  beard  of  an  owner  stipulating  to  pass  toll  free  along  his  own  way  P  If  his  entire  riglit 
not  been  given  away,  that  provision  would  have  been  superfluous.  Then,  again,  the  ram  I 
the  property  of  the  appellants,  this  shews,  thsx^rimd  facie  their  exclusive  use  belonged  ti 
appellants.  But  even  if  there  is  only  a  j<^t  use  in  the  appellants,  then  the  respcudents  nsa 
railway  in  excess. 

[Lord  Cuanc£LLOIi.— You  have  not  raised  that  point  by  your  pleadings.] 

It  results  from  the  construction  of  the  contract  that  such  limited  user  only  was  intended 
we  say,  that  the  whole  question  of  construction  is  open  upon  the  pleadings. 

RoU  Q.C.,  and  Selwyn  Q.C.,  for  the  respondents,  were  not  called  upon. 

Lord  Chancellor  Westbury. — I  think,  my  Lords,  it  will  be  the  unanimous  opinionof 
Lordships,  that  the  Lord  Ordinary,  and  the  Judges  of  the  Court  below,  arrived  at  a  oo 
conclusion  in  this  case,  and  that  the  interlocutor  appealer}  from  ought  not  to  be  disturbed. 

The  present  appellant  claims  under  a  feu  contract  made  by  a  gentleman  named  Buchaai 
184XX  The  appellant's  6rm  are  large  iron  masters,  living  in  the  neighbourhood  of  the  pn 
included  in  the  feu  contract,  and  the  object  of  that  feu  contract  was,  that  they  should  to) 
lands  comprised  in  it  for  the  purpose  of  extending,  and  more  conveniently  carrying  on,  tbci 
works.  The  lands  in  question  were  part  of  a  large  estate  belonging  to  Mr.  Buchanan,  aai 
Buchanan  was  also  the  owner  of  other  portions  of  land  not  comprised  in  the  feu  contnd 
among  others,  of  a  private  railway,  which  communicated  with  a  public  railway,  and  he  gr. 
accordingly  to  the  appellants  the  user  of  that  railway,  under  certain  conditions.  He  also  gr 
to  them  the  right  of  passing^  over  other  parts  of  the  land,  and  those  two  rights  of  commuDK 
and  trannt  are  granted  obviously  for  the  benefit  of  the  appellants  with  reference  to  their  adji 
works. 

Now  the  proposition  which  is  maintained  by  the  appellants  is  this  :  That  under  the  fen  col 
the  grant  of  the  right  to  use  this  railway  is  made  in  such  terms,  and  tn  so  stringent  a  ma 
that  with  the  exception  of  certain  persons  who  are  specified  in  the  grant,  and  vhose  r^litt 
the  railway  conjointlif  with  the  appellants  is  therein  expressly  reserved,  Mr.  Buchanan  h 
power  to  grant  a  similar  right  to  any  ottier  person  whatever.  That  is  the  proposition,  and 
on  that  proposition  that  the  whole  of  the  action  rests. 

I  must  beg  your  Lordships  to  observe  carefully  the  distinction  that  exists  here  between 
proposition,  which  denies  in  the  first  place  to  Mr.  Buchanan  the  right  of  making  anyotberj 
of  liberty  to  use  the  railway,  and,  secondly,  denies  to  Mr.  Buchanan  the  right  of  making  anyi 
to  use  the  railway  which  would  interfere  with  the  appellants'  rights.  That  case  must  be  « 
guished  altogether  from  another  case  which  might  exist  and  might  have  been  stated,  att 
that  Mr.  Buchanan  having  the  right  so  to  do,  had  subsec[uently  made  other  grants  of  a  d 
liberty  and  user,  and  that  his  grantees  were  using  the  railway  injuriously  to  the  appellant^ 
excluding  them  from  their  fair  right  of  participation  in  the  enjoyment  of  that  railway, 
second  proposition  would  be  raising  a  question  of  fact  only  as  lietween  the  appellants  umI  i 
grantees.  The  first  proposition,  which  is  the  only  one  to  be  found  in  this  record,  is  one  thtfl 
entirely  upon  the  capacity  of  Mr.  Buchanan  to  make  any  grant  at  all,  or  at  all  events  to  I 
any  grant  which  should  in  any  way  interfere  with  the  enjoym«t  of  the  railway  bf 
appeUants. 

I  think  your  Lcndships  will  agree  with  me,  that  the  Court  of  Sesuon  was  quite  ri^tin  tM 
this  matter  as  one  that  was  intended  to  be  rested  only  on  the  construction  of  Uie  cootnut 
that  the  action  being  brought  with  that  view,  it  ought  not  to  be  sustained  by  the  defendir  I 
allowed  to  introduce  into  the  record  any  ground  ofaction  altogether  dtversi  generis ^  foundd 
different  facts,  and  raising  a  different  issue  from  that  issue  which  alone  can  Ik  raised  by  this i 
of  summons.  The  question  depends  entirely  on  the  construction  of  the  feu  contract  I» 
Buchanan  disqualified  in  the  manner  which  the  appellants  have  averred .''  They  have  avert 
effect  that  Mr.  Buchanan,  being  the  unquestioned  dominus  or  owner  of  the  soil  of  the  railn 
question,  has  denuded  himself  by  this  feu  contract  of  the  ordinary  right  of  ownership,  ail 
the  right  to  grant  to  any  other  persons  a  similar  power  to  that  which  was  granted  to  the  appelli 
that  is  to  say,  the  power  to  use  this  TRilway. 

The  appellants'  chief  argument,  which  includes,  in  fact,  the  material  part  of  the  feu  coot 
is  founded  on  the  9th  clause  of  that  feu  contract  In  the  ninth  place,  the  said  Robert  Cai 
Buchanan  hereby  grants  to  the  said  Robert  Addie,  Robert  Miller,  and  Patrick  Rankm,  or  i 
foresaids,  a  perpetual  servitude  and  [xivilege  of  using  the  Drumpeller  Coal  Cominny  Kaili 
and  also  the  use  and  servitude  of  ground  necessary  for  enabling  them  to  double  the  said  rail 
from  the  point  X,  marked  on  the  said  plan  eastward  to  the  Monkland  and  Kirkintilloch  Rail* 
and  for  which  servitude  and  privilege  the  said  Robert  Addie,  Robert  MillaiUid  Patrick  Ran 
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aaddisrlbresaids,  shall  make  payment  to  the  said  Robert  Carrick  Buchanan  or  his  foresaids  of 
rte  fculjr  rent  or  sum  of  jfso  sterling,  provided  the  said  Robert  Carrick  Buchanan  or  his  fore- 
saidiiio  not  themselves  make  use  of  the  said  railway  ;  but  in  the  event  of  the  said  Robert  Carrick 
Ridiiuii  or  his  foresaids  making  use  thereof,  the  said  rent  or  yearly  payment  of  £50  shall  be 
ndoctd  to  ^35,  during  any  one  year  in  which  the  said  railway  shall  be  so  used." 

On  emninatton  of  that  clause,  however^  I  think  your  Lordships  will  look  in  vain  for  any  words 
nuking  orer  Mr.  Buchanan's  right,  or  anything  like  such  terms  of  absolute  surrender  as  could 
hare  the  effect  of  denuding  Mr.  Buchanan  of  tiis  ordinary  right  of  ownership  of  this  railway.  He 
hai  gnoted  to  the  appellants  a  particular  servitude,  that  servitude  to  be  exercised  over  the  land 
01  Mr.  Buchanan,  namely,  a  right  of  way,  a  right  to  travel  along  the  railway.  But  what  is  there 
here  to  deprive  the  owner  of  the  railway,  or  or  the  lands,  from  granting  a  similar  right  of  way  to 
uy  other  party  ? 

Utea^ment  on  the  part  of  the  appellants  is  this,  that  that  power  to  grant  a  similar  right 
does  not  exist,  because  this  particular  contract  is  coupled  with  the  condition,  that  the  appellants 
shonld  improve  the  way  itself  by  laying  down  a  new  line  of  rails  and  making  the  railway  to  con- 
I  siiofadmdtle  instead  of  a  single  line.   In  respect  of  that  privilege,  a  particular  benefit  is 
'.  tesOTfd  to  them,  and  there  is  an  express  stipulation  in  the  contract  to  that  effect.    But  that  will 
■0  more  interfere  with  the  right  of  Mr.  Buchanan  to  grant  a  similar  servitude,  than  it  would  take 
■way  his  rif^t  to  an  ordinary  road  to  grant  a  right  of  way,  because  he  had  already  granted  to 
k  M  larQr  a  i^t  of  way  on  cont^tion  of  his  putting  the  road  into  repair.   As  well  might  it  be 
coDttoded,  that  it  would  be  incompetent  to  him  in  such  a  case  to  grant  that  right  of  way,  as  it 
ctridhoe  be  contended,  that  the  accompanying  obligation  to  improve  the  railway  according 
to  die  contract  defvived  Mr.  Buchanan  of  the  power  to  grant  a  similar  right  to  any  other 
fenoo. 

But  not  only  would  it  be  necessary,  in  order  to  support  the  argument  of  the  appellant,  to  find 
in  this  particular  clause  language  which  would  deprive  Mr.  Buchanan  of  the  ordinary  rights  of 
i-  ovDcrship,  bat  it  would  be  necessary  to  put  upon  words  which  are  actually  to  be  found  there,  and 
[  which  dcidy  recognize  Mr.  Buchanan's  still  retaming  his  legal  right,  a  very  extraordinary,  and  I 
tink  onnataral,  interpretation.  After  several  stipulations,  the  feu  contract,  clause  9,  contains 
Skc  words:  "And  the  said  Robert  .^ddie,  Robert  Miller,  and  Patrick  Rankin,  and  their  fore- 
«uds,  shall  be  at  the  sole  expense  of  keeping  the  said  railway  in  repair,  but  should  any  other 
imies  than  the  said  Robert  Carrick  Buchanan  or  his  foresaids,  or  his  coal  tenants  of  Dnimpeller, 
•rdsewhere  in  the  parish  of  Old  Monkland,  use  the  said  railway,  the  said  second  parties  and 
Adr  fbrentds  shall  be  paid  by  such  other  parties  a  fair  proportion  of  the  expense  of  maintaining 
Ibe  said  railway. 

Nov  it  has  been  contended  by  the  learned  counsel  for  the  appellants,  that  those  universal  words 
"«ay  other  parties,"  ought  to  be  limited  so  as  to  receive  a  most  partial  and  restricted  significa- 
tin,and  ought  to  be  taken  to  describe  the  same  parties  only  which  it  is  contended  are  included 
ii  the  prior  clause,  bnt  not  included  in  the  words  of  enumeratiwi  foiud  in  conjimction  with  those 
'  lords,  "any  other  parties." 

Bat  1  cannot  for  a  moment  accept  this  restricted  interpretation  of  those  general  words.  It  is 
ud,that  the  antecedent  words  extend  the  liberty  of  passing  toll  free  to  his  coal  tenants  generally, 
iad  Ac  DmnpeUer  Coal  Compan/s  tenants  during  their  lease.  Then,  with  respect  to  the  words 
)imi(iBah'  read,  enumerating  Mr.  Buchanan,  his  heirs  and  successors,  and  his  coal  tenants  of 
I>ranpd{er,  or  elsewhere  witbin  that  particular  parish,  and  so  on,  it  is  contended,  as  he  had  coal 
teuDts  oat  of  that  particular  parish,  the  latter  words  are  not  coextensive  in  signification  with  the 
pfwts  words.  "ITie  consequence  of  that  would  be  to  restrict  these  general  and  universal  words, 
'aay  odier  parties,"  to  that  mere  description  of  those  other  coal  tenants  who  might  not  be  in  the 
pirish  of  (Hd  Monkland.  But  it  is  impossible  to  put  that  interpretation  on  those  words,  for  they 
IK  vords  which  include  any  person  whomsoever  to  whom  Mr.  Buchanan  might  think  proper  to 
|nnt  the       and  jnivilege  of  enjoying  a  similar  servittide. 

Thus,  6cB,  I  think  that  the  right  interpretation  of  the  contract  is  tbat  interpretation,  in  arriving 
M  ^idi  ill  the  Judges  in  tbe  Court  of  Session  were  unanimous.  I  think  it  is  an  interpretation 
*M  b  eonnstent  with  the  ordinary  sense  and  right  meaning  of  the  words,  and  the  proper  con- 
*B:tiaD  of  die  terms  which  it  was  antecedently  probable  would  be  found  there.  There  is  nothing 
in  any  way  leads  to  the  other  construction — a  construction  which  might  be  considered 
■"tendeotly  most  impossible  in  itself,  and  which  could  only  be  admitted  upon  words  of  the  most 
>nd  distinct  meaning  manifestly  requiring  its  adoption,  the  construction,  namely,  that  Mr. 
''"hatian  intended  to  denude  himself  in  the  manner  contended  for  by  the  appellants,  of  his  right 
flfwoenhip. 

^'nh  refmnce  to  the  extent  of  the  action,  what  it  covered,  and  what  can  be  brought  within  it, 
Lordships  would,  no  doubt,  hesitate  very  much  to  rely  on  a  point  of  that  nature,  confined  as 
j^OKiiHy  to  a  question  of  pleading  and  procedure,  unless  you  were  quite  clear,  that  the  Court 
Wow  was  wrong.   I  think  your  Lordships  will  come  to  the  conclusion  from  the  whole  tenor 
<f  Ae  contention  trf  tbe  appellant,  that  the  entire  gist  of  the  action  was  made  to  lie  in  the 
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construction  of  the  contract,  and  that  that,  therefore,  was  the  only  question  diat  could  properly 
be  raised  in  this  form  of  summons. 

I  therefore  humbly  more  your  Lordships  to  affirm  the  order  of  the  Court  belov,  and  to  dismiss 
the  appeal  with  costs. 

Lord  Cranworth. — My  Lords,  I  entirely  concur  with  the  noble  and  learned  Lord  on  the 
woolsack.  The  only  argument  that  at  all  raised  a  doubt  in  my  mind  was  that  of  the  leaned 
counsel,  Sir  Hugh  Cairns,  with  respect  to  the  clause,  in  which  there  is  a  stipulation  which  estab- 
lishes a  title  to  pass  toll  free  along  the  railway.  His  argument  upon  that  was,  that  expressio  untMS 
est  exclusio  alterius;  but  looking  at  it  a  little  more  narrowly,  I  think  your  Lordships  will  come  to 
the  conclusion,  that  that  is  merely  an  inartistic  and  clumsy  way  of  saying  that  they  shall  pay  the 
£,1^  a  year  for  each  year  the  railway  shall  be  used,  but  not  that  they  are  to  pass  toll  free  in  sucb 
a  way,  that  they  shall  not  be  liable  to  pay  the  ^^25  a  year  for  each  year  the  railway  shall  be  so 
used.  But  even  if  that  interpretation  were  not  put  upon  it,  it  is  quite  impossible  so  to  narrowthe 
rights  of  a  landlord  as  to  suppose,  that  he  would  grant  by  implication  in  that  way,  that  which,  if 
he  had  intended  to  grant  it,  he  might  have  granted  in  direct  and  indisputable  terms.  With 
regard  to  the  suggestion,  that  on  this  record  a  narrower  interpretation  might  be  assumed,  I  think 
that  is  entirely  a  mistake.  There  is  no  sdlegation  whatever  ot  an  exceptional  use  of  the  railway. 
The  pursuer  says,  ^ou  have  granted  something  which  you  had  no  right  to  grant ;  I  am  entitled  to 
dam^es :  and  I  will  shew  you,  that  I  have  incurred  damage,  for  the  Messrs.  Henderson  are  uan; 
the  railway,  and  in  that  way  they  are  profiting  by  me.  But  there  is  no  suggestion,  that  if  the 
grant  was  right,  there  was  an  exceptional  use  made  of  it 

Lord  Kingsdown. — My  Lords,  1  entirely  agree  both  with  the  conclusions  at  which  mytwa 
noble  and  learned  friends  have  arrived,  and  with  the  arguments  on  which  they  are  founded.  I 
confess,  that  when  I  heard  die  commencement  of  the  argument,  I  scarcely  thought  it  would  have 
proceeded  further. 

Interlocutors  affirmed^  with  costs. 
Appellantf  Agents^  Burn,  Wilson,  and  Burn,  W.S. ;  Grahames  and  Wardlaw,  Westminster. 
—Respondents  Agents^  Home  and  Rose,  W.S.,  Melville  and  Lindsay,  W.S. ;  Maidand  and 
Graham,  Westminster. 


MAY  5,  1865. 

John  Ewart  and  Mandatory,  Appellants^  v.  James  Latta  (Christie's  Trustee), 
Respondent, 

Principal  and  Cautioner— Bankruptcy  of  Cautioner — Assignation  of  Securities — C,  as  cauiumtr 
o/M;  joined  M.  in  a  joint  ana  several  promissory  note  to  E./or  £  ioqol  C.  beMme  daninM, 
and  E.  proved  on  C.'s  estate  for  the  whole  debt,  and  claims  payment  of  the  ^uidend  of  is.  m 
then  pt^able. 

Held  (reversing  judgment).  That  the  trustee  on  the  sequestrated  estate  of  C.  could  not  insist, 
before  payment  of  the  dividend  to  E.,  upon  an  assignation  of  the  security  held  by  E,,f«re 
creditor  is  not  bound  to  assign  his  securities,  exc^t  on  full  payment  by  the  cautioner.^ 

This  was  an  appeal  from  a  judgment  of*the  First  Division. 

In  1856,  the  appellant,  Mr.  Ewart,  advanced  a  sum  of  ;£iooo  to  Messrs.  Mounsey  and  M'AIpin, 
solicitors,  Carlisle,  for  which  he  took  their  joint  and  several  promissory  note,  which  expressed, 
that  the  money  was  to  be  repaid  in  half  yearly  instalments  of  £100,  with  interest  at  five  percent, 
and  they  gave  a  further  security  each  of  a  policy  of  insurance  on  his  own  life,  that  of  Mr. 
Mounsey  being  for  ^1000,  and  that  of  M'AIpin  for  £yxi,  of  which  they  paid  the  premiums. 
The  half  yearly  instalments  were  not  regularly  paid,  and  the  firm  was  dissolved.  In  i860,  Mr. 
Ewart  requested  additional  security  from  Mr.  M'AIpin,  who  had  taken  the  greater  number  of 
clients,  and  was  to  recover  the  debts  of  the  firm.  On  pressure,  Mr,  M'AIpin  procured  his  father 
in  Uw,  Mr.  Alexander  Christie,  wine  merchant,  Ge<H^e  Street,  Edinburgh,  to  join  him  in  a  new 
promissory  note  as  follows : — ^"  Two  years  after  date  we  jointly  and  severally  promise  to  pay  John 
Ewart,  Esq.,  or  order,  £1000,  with  interest  thereon  in  me  mean  time  yearly  at  the  rate  of  5  pa 

^  See  iffevious  report  i  Macph.  965  ;  35  Sc.  Jur.  539.  S.  C.  4  Macq.  Apt  983 :  3  Maq)h- 
H.  L.  36:  37  Sc.  Jur.  419^ 
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cMLnbe  received  Dated  31st  March  i860.  (Signed)  D.  M'Aipin.  Alex.  Christie."  This 
•ote  ns  granted  to  Mr.  Evart  on  the  alleged  agreement,  that  it  should  be  held  as  an  additional 
secBrity  for  the  former  note  made  by  Mounsey  and  M'AIpin. 

In  1S63  Mr.  Christie  vas  made  bankrupt,  and  Mr.  Latta  vas  elected  trustee  on  the  estate. 
Mr.  Ewan  gave  in  an  affidavit  and  claim  for  the  whole  sum  of  ;£iooo  and  interest,  alleging,  that 
be  bdd  the  first  note  as  security,  and  also  the  two  policies  of  insurance,  and  that  he  held  bound 
for  the  debt  Messrs.  Christie,  Mounsey,  and  M'AIpin.    Mr.  Latta,  as  trustee,  was  of  opinion 
tint,  as  the  note  made  by  Christie  was  merely  in  security  of  the  first  note  by  Mounsey  and 
M'.Alpin,  and  Christie  was  their  cautioner,  and  as  Mr.  Mounsey  was  reputed  solvent,  and  had 
act  been  discussed,  Mr.  Ewart  was  bound,  before  drawing  a  dividend,  to  execute  an  assignation 
ID  h.vaar  of  Mr.  Latta  as  trustee  of  the  securities  held  by  him,  including  the  earlier  promissory 
Dotc,  to  the  effect  of  enabling  the  trustee  to  recover  the  dividend  from  the  other  obligants.  Mr. 
Sloansey  was  the  Inother  in  law  of  Mr.  Ewart,  and  was  solvent  and  aUe  to  pay  the  whole  debt ; 
and  it  was  considered  by  the  trustee  that  Mr.  Ewart  wished  to  shield  Mr.  Mounsey  from  payment. 
The  tmstee  claimed  an  assignation,  not  so  as  to  give  him  a  preferable  title  to  Mr.  Ewart,  or  so 
as  to  compete  with  him,  but  a  title  merdy  to  recover  the  amount  from  the  other  obligants  so  far 
as  he  could.   The  dividend  from  Mr,  (^stie^s  estate  was  7s.  6d.  in  the  pound.    Mr.  M'AIpin 
had  also  been  made  a  bankrupt  in  England  about  the  same  time,  and  his  estate  was  said  to  be 
fikely  to  yield  12s.  6d.  m  the  pound. 

Mr.  Ewart  having  declined  to  make  the  assignation  claimed  by  Mr.  Latta,  appealed  to  the 
Lard  Ordinary  (Barcaple),  who  held,  that  Mr.  Latta  was  not  entitled  to  insist  on  the  assignation 
before  paying  the  dividend  to  Mr.  Ewart,  for,  as  Mr.  Ewart  bad  not  been  paid  his  debt  in  fuU, 
but  merely  a  composition  which  was  not  equivalent  to  full  payment,  he  was  not  bound  to  part 
with  his  securities,  and  that  the  only  way  in  which  Mr.  Latta  could  be  entitled  to  the  assignation 
TOiId  be  by  paying  all  the  debt.  On  reclaiming  to  the  First  Division,  the  Court  recalled  Lord 
Barcaple's  interlocutor,  and  held,  that  Mr.  Ewart  was  bound  to  make  the  assignation  claimed, 
bu  vithont  prejudice  to  his  right,  and  so  that  the  assignation  should  not  be  used  in  competition 
with  Mr.  Ewart  in  any  steps  to  be  taken  for  the  due  recovery  of  the  debt^  Mr.  Ewart  being  a 
preferable  creditor. 
Mr.  Ewart  now  appealed  from  that  judgment 

The  appellant,  Ewart,  in  his  printed  case^  contended,  that  the  interlocutor  of  the  First  Division 
VIS  wrong,  for  the  following  reasons  :— i.  The  respondent  is  not  entitled  to  require  the  appel- 
bat,  as  a  condition  of  drawmg  his  dividend  from  the  bankrupt  Christie's  estate,  to  assign  the 
ddit  doe  to  him  or  securities  held  by  him  therefor  ;  and  there  is  no  good  ground  for  withholding 
fayment  fif  the  said  dividend,  or  attaching  any  condition  thereta  2.  The  grounds  alleged  in 
Alport  of  the  contention,  that  the  appellant  is  not  entitled  to  draw  any  dividend  until  he  shall 
enciite  and  deliver  an  assignation  m  fovour  of  the  respondent,  are  insufficic;nt  and  are  not 
^ored. 

The  respondent,  in  \us  firinUd  case,  contended,  that  the  interlocutor  of  the  First  Division  was 
right,  for  the  following  reasons  : — i.  The  obligation  of  Christie  being  that  of  a  mere  cautioner 

a  debt  originally  contracted  by  Mounsey  and  M'AIpin,  and  still  due,  he  is  entitled  to  be 
Rheved  both  by  Mounsey  and  M'AIpin,  as  principal  obligants,  and  to  receive  an  assignation  to 
the  securities  granted  for  the  original  debt  at  the  time  when  it  was  contracted.  2.  As  the  appel- 
lant has  demanded  payment  of  the  dividend  payable  from  Christie's  estate  on  the  debt  in 
qnestioa,  and  as  he  has  delayed  and  has  judicially  declined  to  take  proceedings  against  Mounsey, 
and  this  without  assigning  any  reason  for  such  delay  or  declinature,  the  respondent  was  and  is 
entitled  to  withhold  payment  of  the  dividend  unless  and  until  an  assignation,  as  described  in  the 
judgment  of  ^e  Court,  shall  be  granted  in  his  favour  by  the  appellant 

Roit  Q.C,  KitnuoTj  and  Mounsey ^  for  the  appellants.— The  respondent,  being  a  trustee  on  a 
banknipt  estate,  has  no  better  or  higher  right  than  the  bankrupt  himself  would  have  h<id,  unless 
the  Bankrupt  Act  gives  a  bener  right,  and  it  gives  none.  There  is  nothing  in  the  Act  making 
it  conninhoiy  cm  a  creditor  to  assign  his  securities  against  a  third  party  ;  at  most  it  is  only  the 
KcaritKS  over  the  bankrupt  estate  that  are  ordered  to  be  assigned.  Here  the  surety  being  bound 
u  fidl  debtor,  the  surety  had  no  right  to  insist  on  the  appelhmt  going  first  against  the  principal 
Witor— Ersk.  iii.  3,  61  ;  i  Bell's  Com.  347.  Even  in  the  case  of  cautioners  not  bound  as  full 
debtors,  the  rule  now  is,  that  there  is  no  right  of  discussion — 19  and  20  Vict.  c.  60^  §  8.  Besides, 
the  nik^  that  a  cautioner  can  demand  assignation  of  the  collateral  security,  only  applies  where 
dtere  has  been  payment  of  the  whole  debt — Ersk.  iii.  3,  68;  iii.  5,  11 ;  M.  1386.  Here  there 
lus  been  no  such  payment ;  and  it  has  always  been  held  to  be  a  further  qualification  of  the 
obl^ation  to  assign,  that  the  surety  is  not  prejudiced.  There  is  no  authority  for  holding,  that 
for  die  {xesent  purpose  bankruptcy  is  equivalent  to  payment. 

The  general  rule  is,  that  no  such  condition  as  is  here  insisted  upon  can  be  imposed  on  a 
creditor  receiving  part  payment,  and  it  lies  on  those  alleging,  that  the  present  case  is  an  exception 
to  the  general  nde  to  prove  it 

The  Attanuy  General  (Palmer),  and  Anderson,  Q.  C,  for  the  respondent— The  respondent  does 
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not  rely  od  the  right  of  discussion,  but  on  this,  that  the  right  of  relief  of  a  surety  arises  iieo(» 
sarily  out  of  the  act  of  payment.  The  surety  here  has  done  all  that  it  was  in  his  power  to  do, 
and  the  Court  has  taken  care,  that  no  prejudice  shall  accrue  to  the  creditor.  The  assignation, 
as  it  vas  ordered,  cannot  prejudice  the  appellants.  In  l^ive  v.  Grtig,  3  S.  543,  it  was  held, 
that  a  surety  on  each  payment  of  interest  vas  entitled  to  an  assignation  to  the  real  security. 
[Lord  Chancellor.— That  was  a  case  of  a  heritable  security.  Have  you  a  case  of  a  personal 
■  security?] 

In  iHglis  V.  Jiennie,  4  5.  114,  the  security  was  also  real,  and  so  it  seems  was  the  case  d 
Cranskaw  v.  Macdowall,  M.  2552,  but  nothing  turns  on  th^  There  was  also  a  case  of  AwAgl 
V.  spears^  M.  1383;  14,610^  and  M.  Ap.  Society,  No.  2. 

[Lord  Chancsllor.— That  was  a  case  of  contribiuion  between  partner^  not  of  suretisliip  bj 

contract^ 

The  pnnciple  is  exactly  the  samci  for  both  are  cases  of  contribution.  A  surety  in  such  a  cait 
is  not  bound  to  rely  on  his  common  law  ririits — Erdtitu  v.  AFartdasanf  M.  1386.  The  nacticc 
to  call  for  such  an  assignation  on  payment  oy  a  surety  of  part  of  the  debt,  is  shewn  by  Okc  km 
in  I  Jur.  Styles,  317.  It  is  not  enough  to  answer  the  application  for  an  assignation,  that  ii 
would  be  apparently  against  the  creditors'  interest — Sligv  v.  Maunes^  2  D.  1478.  It  is  5aid,t1it 
rule  of  calling  for  assignation  applies  only  where  there  has  been  full  payment  by  the  surety,  bol 
since  the  banlcrupt  has  paid  all  he  can  pay,  he  must  be  taken  to  have  paid  the  debt  in  fuU.  It 
is  not  a  voluntary  tender.  The  creditor  t^ces  what  he  can  get  in  respect  of  the  whole  debt.  The 
dividend  represents  the  whole  debt  for  the  purpose  of  the  present  case. 

Holt  replied. 

Lord  Chancellor  Westbury  —My  Lords,  I  think  it  wiU  be  found,  that  the  principles  of 
law  which  are  applicable  to  the  decision  of  this  case  are  in  themselves  very  clear  and  well  ondo^ 
stood.  They  may,  in  point  of  fact,  be  involved  in  some  obscurity  by  the  citation  of  former  aset, 
I^robably  in  some  respects  inaccurately  reported,  or  by  the  mind  being  led  away  from  the  coa- 
sideration  of  the  rules  of  law  applicable  to  the  case  to  be  decided,  into  an  endeavour  to  solve  ix 
to  explain  the  enigma  which  frequently  arises,  whether  those  cases  cited  were  rightly  decided, 
and  whether  they  are  applicable  to  the  case  before  us.  But  if  the  case  is  resolvable  into  simi^ 
well  established,  and  clear  principles,  those  priiKiples  do  not  require  to  be  further  iUustraied 
by  the  citation  m  othn  cases,  berause  they  are  in  themselves  so  clear  and  easily  understood, 
that  any  explanation  would  serve  to  bring  them  into  obscurity,  rather  than  to  throw  upon  tbea 
additional  hght. 

The  rules  which  are  applicable  by  the  law  of  Scotland,  as  well  as  those  which  prevail  by  tbi 
law  of  England  as  between  principal  and  surety,  are  few  and  very  intelligible.  The  surety  has  a 
right  in  certain  cases,  where  the  nature  of  his  obligatitm  as  surety  is  penectly  clear  upon  tbe  face 
of  the  instrument,  to  call  upon  the  creditor  to  resort  first  to  thejprincipal  debtor  for  payment  of  the 
demand.  That  is  called  in  Scotland  the  right  to  discuss.  Tlie  surety  has  also  this  right  unda 
certain  circumstances  ;  that  when  he  has  paid  the  debt  and  satisfied  his  obligation,  faeisentitkd 
to  stand  in  the  shoes  of  the  creditor,  and  has  all  the  rights  of  tbe  creditor  against  the  priodpil 
debtor.  That  is  called  the  right  to  relief.  The  surety  has  another  right  by  the  law  of  Scotland: 
he  has  the  right  of  division,  which  I  apprehend  to  be  this,  that  where  there  are  several  sureties 
he  has  a  right  to  have  attributed  to  himself  only  a  proportionate  amount  of  his  liability.  He  hu 
also  the  right  of  contribution,  which  arises  after  he  has  made  payment,  that  is,  a  title  to  dtnaal 
fro-n  co-sureties  a  contribution  to  the  joint  liability  which  he  himself  has  entirely  discluurged. 

Now,  the  circumstances  of  the  prestnt  case  are  of  this  nature,  that  in  the  year  1856  ti* 
solicitors,  who  were  partners,  of  the  name  itf  M'Alpin  and  Mounsey,  gave  the  present  appdlas^ 
Mr.  Ewar^  a  promissory  note  for  1000.  The  debt  wasnot  paid :  there  a^ipears  to  have  been— 
at  least  I  infer  it — a  dissolution  of  partoo^faip,  and,  in  the  year  1860^  Mr.  M'Alpin,  one  of  tbe 
principal  debtors,  together  with  a  gentleman  of  the  name  of  Christie,  whose  trustee  is  the  pRxri 
respondent,  joineiid  in  giving  another  promissory  note  to  Mr.  Ewart,  the  creditor,  in  respect  4 
the  same  debt  of  1000,  which  was  secured  by  the  first  note.  Mr.  Christie  therefore  vas  apH^ 
to  the  second  contract,  but  was  no  party  personally  and  directljr  to  the  first  contract  But  tiia»- 
much  as  tbe  first  and  tbe  second  contracts  were  both  contracts  in  respect  of  the  same  deh^  Mc 
Christie  becoming  surety  for  Mr.  M'Alpin  in  the  second  note  was  also  in  truth  a  surety  f« 
Mounsey  in  the  first  note.  And  Christie  and  Mounsey  therefore  stood  in  the  relations  v 
principal  debtor  and  surety,  just  in  the  same  manner  in  which  M'A^in  and  Christie  would  stand 
m  the  relation  of  principal  debtor  and  surety.  But,  by  a  peculiarity  of  the  law  of  Scotlaoi^ 
inasmuch  as  Christie  and  Mounsey  are  jointly  and  severally  bound  in  the  contract  contained  in  d)> 
promissory  note,  there  would  not  arise  as  between  Christie  and  M'Alpin,  or  as  between  Christie 
and  Ewart,  that  right  to  discuss,  that  is,  to  call  upon  tbe  cr^itors  to  have  recourse  to  the  principil 
debtor,  which  I  have  mendoned.  The  case  therefore  comes  to  be  considered  with  regard  u>  tbt 
right  of  reliefl 

It  appears  that  Mr.  Christie  subsequently  became  bankrupt  as  well  as  Mr.  M'AljKn,  and  tb( 
under  uuU  bankruptcy  Mr.  Ewart,  the  holder  of  tbe  notes,  has  beeonie  entitled  to  dhddendsfroa 
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Christie's  esute  to  the  amount  of  ys.  €>d.  in  the  pound.  Upon  those  dividends  being  declared, 
bat  before  they  were  paid  over  to  Mr.  Ewart,  the  trustee  on  Christie's  estate  raised  this  claim, 
that  lie  was  entitled  to  receive  from  Mr.  Ewart,  the  creditor,  an  assignation  of  Mr.  Ewart's  rights 
ud  [Etoedies  and  securities  as  against  the  principal  debtor,  to  the  amount  of  the  dividends  which 
hare  been  declared,  and  were  to  be  paid  over.  That  became  the  subject  of  a  note  of  appeal 
from  the  decision  of  the  trustee  to  the  Lord  Ordinary.  And  I  think  the  question  was  decided 
by  the  Lord  Ordinary  on  very  plain  and  intelligible  principles.  It  is  quite  clear,  that,  as  between 
the  bankrupt  Christie  and  the  bankrupt  Christie's  trustee  and  Ewart,  the  amount  of  liability 
(tf  the  baojcrapt  to  Evart  has  not  been  discharged.  Christie  and  Christie's  estate  are  still 
iodebttd  to  Evart :  and  the  question  is,  whether  a  debtor,  no  matter  in  what  capacity  he 
became  a  del»or,  who  has  not  paid  the  amount  of  his  obligation — who  has  not  discharged  his 
contract  bat  is  still  in  a  state  of  indebtedness  to  the  creditor,  has  any  right  to  call  upon  tha 
creditor  to  make  any  disposition  of  his  security  or  his  remedies  against  other  persons,  or  in  any 
manner  to  interfere  with  the  conduct  or  action  of  the  creditor. 

Tbc  Lord  Ordinary  was  of  opinion,  that  there  was  no  such  right.  And  in  common  reason, 
and  acomling  to  natural  justice,  this  appears  to  be  quite  obvious,  and  a  very  reasonable  conclu- 
sion, diat,  until  the  debtor  has  discharged  himself  of  his  liability,  has  fulfilled  his  own  contract, 
be  has  no  right  to  dictate  any  terms,  to  prescribe  any  duty,  or  to  make  any  demand  upon  his 
creditors.  The  creditor  must  be  left  in  full  possession  of  the  whole  of  the  remedies  which  the 
original  contract  gave  him,  and  he  must  be  left  unfettered  and  at  liberty  to  exhaust  those  remedies, 
aad  be  cannot  be  required  to  put  any  limitation  upon  his  course  of  legal  action  given  to  him  by 
hii  coDtract  by  any  person  who  Is  still  bis  debtor,  except  apon  the  terms  of  that  debt  beix^ 
cooipletely  satisfied. 

That  this  is  the  law  of  Scotland,  I  apprehend  is  quite  clear,  from  what  has  appeared  in  the  course 
aixhz  argument.  Although  the  greatest  industry  has  been  exerted,  and  the  greatest  amount  of 
lesraing  and  iaimliarity  with  the  law  and  decisions  of  the  Courts  in  Scotland  has  been  a[^Ued, 
'jet  no  case  has  been  cited  in  which  any  right  of  interference  with  the  creditw  has  bemconnded 
to  a  surety,  until  the  surety  had  fully  paid  the  measure  of  his  obligation. 

I  will  s^^  in  order  that  there  may  be  no  misapprehension  upon  the  matter,  the  case  of  Lowt 
T-  Greigt  which  is  the  only  one  that  might  be  supposed  to  interfere  with  that  position.  In  the 
case  tALowe  v.  Greig  there  was  a  heritable  security ;  the  cautioner  was  bound  for  the  principal 
debt ;  and  the  interest  accruing,  due  de  anno  in  annum.,  or  from  half  year  to  half  year,  became  the 
drift  which  the  surety  was  c^ed  upon  hxim  time  to  time  to  pay.  It  was  held,  that  when  the 
caotioner  paid  the  full  amount  of  interest  that  had  become  due,  he,  having  thereby  discharged 
10  diefaUextent  the  money  that  could  be  then  claimed  against  him,  was  entitled  then  to  the  benefit 
of  that  real  security  to  the  extent  of  that  payment  And  quite  rightly,  for  although  he  was  bound, 
u  dwbt,  to  answer  the  subsequent  interest,  when  and  as  that  interest  became  due,  yet  when  he 
made  the  payment  of  the  whole  amount  of  interest  that  was  due,  he  was  no  longer  indebted  to  the 
principal  creditor  at  all.  And,  inasmuch  as  it  was  a  payment  in  part  discharge  of  the  debt  seciu'ed 
iqioD  uie  land,  he  was  entided  to  the  benefit  of  that  security.  That  does  not  at  all  interfere  with 
the  proposition,  that  if  there  be  a  personal  contract  in  which  two  persons  are  bound,  and  one  is  in 
reality  surety  for  the  other,  and  the  contract  is  broken  and  a  sum  of  money  thereby  becomes 
dtie,  the  surety  party  to  the  contract  is  not  oititled  to  prescribe  to  the  creditor  claiming  under 
the  contract  any  obligation  in  dealing  with  that  contract  for  the  benefit  of  the  surety,  unless  the 
nrtty  has  paid  the  amount  due  upon  that  contract. 

I  bid  that  laid  down  in  a  variety  of  passages,  that  have  been  cited  from  learned  authorson  the 
law  of  ScMland,  and  particulu-ly  Professor  Bell  and  also  Mr.  Erskine.  And  the  same  principle 
prcfails  also  in  the  law  of  England,  that  if  a  debt  be  due  from  A  and  B,  and  B  be  the  surety,  B 
has  BO  right  in  respect  of  that  debt,  as  against  the  creditor,  unless  he  undertakes  to  pay,  aitd 
actually  does  discluj'ge  it  Now  the  two  interlocutors  which  have  been  pronounced  by  the  Court 
of  Sesson  in  this  case  have  involved  a  species  of  equitable  view  of  this  case,  that  is  quite  incon- 
sstent  with  that  principle.  The  first  interlocutor,  by  which  the  interlocutor  of  the  Lord  Ordinary 
was  recalled,  proceeded  upon  this  principle,  that  the  trustee  under  the  sequestration,  that  is,  the 
representative  of  the  bankrupt  Christie,  who  had  not  paid  the  debt,  was  still  entitled  to  call  upon 
the  principal  creditor  to  act  finally,  that  is  to  say,  to  require  the  principal  creditor  to  sue  the 
pcindpal  debtor. 

I  a{^ffehend,  that  that  is  quite  a  misapprehension  of  the  principle  of  equity  which  entitles  the 
inety  to  call  upon  the  creditor  to  discuss  the  principal  debtor.  Unquestionably  the  surety  had 
BO  such  right  except  he  undertook  to  pay  the  debt.  But  the  trustee  under  the  sequestration 
CUM  to  the  Court  ot  Session,  and  intimated,  that  he  could  not  pay  the  debt.  And  not  offering 
■o  p»  the  debt,  and  having  paid  onl^  a  part  of  the  debt,  he  claims,  in  respect  of  the  payment  of 
lha  hagment  of  the  debt,  a  right  which  is  conceded,  and,  1  apprehend,  rightly  conceded,  only  to 
the  stuety  when  he  has  dischai^d  his  obligation  m  full 

The  Ccnut  of  Session  ai^>ear  to  have  founded  themselves  upon  the  refusal  of  the  appellant  to 
abide  by  that  interlocutor  as  to  some  extent  entitling  them  to  require  &om  the  appellant  an 
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assignation  of  his  rights  and  remedies  as  a  condition  of  entitling  him  to  receive  even  a  dividend. 
So  that  the  interlocutor  of  the  Court  of  Session  is  not  put  upon  any  equity  arising  in  the  trustee 
after  the  payment  of  the  dividend,  but  the  right  of  the  trustee  is  put  as  high  as  this,  that  the 
dividend  shall  be  withheld  from  the  creditor  until  he  has  made  an  assignation  of  the  whole  of 
his  remedies  to  the  extent  of  the  money  received. 

Now  some  difhcultv  has  been  suggested  at  the  bar  with  respect  to  understanding  correctly 
what  is  the  extent  and  full  effect  of  this  assignation,  which,  although  it  would  seem  at  first  sight 
to  involve  the  transfer  of  the  whole  of  the  securities,  is  coupled  with  and  limited  by  so  many 
provisos,  and  so  many  declarations,  that  it  is  somewhat  difficult  to  ascertain  w'hat  is  its  true  effect 
1  think,  however,  it  seems  to  be  admitted,  or  if  not  admitted,  it  seems  to  be  the  true  effect  of 
this  instrument,  that  if  the  appellant  executed  that  assignation,  any  action  that  might  afterwards 
be  brought  upon  unpaid  promissory  notes  must  be  an  action  at  law  by  the  trustee  as  the  assignee 
of  those  instruments,  because  the  instruments  purport  to  be  assigned  ;  and  although  it  is  declared 
that  the  assignment  shall  operate  only  to  the  extent  of  the  money  paid  out  of  the  surety's  estate, 
yet  in  reality  the  assignment  might  operate  to  the  extent  of  transferring  the  right  of  action,  though 
the  benefit  resultii^  from  the  ri^t  so  transfierred  would  be  limited  in  tlw  manna- 1  have  mentioned, 
so  far  as  the  assignee,  that  is,  the  trustee,  could  avail  himself  of  it.  Now,  on  what  [Mssibk 
ground  could  the  treditor  be  called  upon  to  part  with  a  promissory  note,  and  to  part  with  his  right 
to  sue  upon  the  promissory  note,  and  to  have  it  transferred  to  another  person,  who  has  discharged 
<m]y  a  portion  of  hisdebt  to  the  estate?  That  appears  to  me,  as  it  appeared  to  the  Lord  Ordinary, 
to  be  so  much  at  variance  with  the  principles  which  are  applicable  to  dealings  of  this  descripttoo, 
and  to  the  relations  of  principal  debtor  and  surety  to  the  creditor,  that  I  cannot  for  a  moment 
thinl^  that  your  Lordships  will  concur  in  that  view,  but,  that  you  will  consider,  that,  in  accordance 
with  the  known  principles  of  law,  and  with  the  obvious  good  sense  of  th?  matter,  we  should 
adhere  to  that  rule,  which  certainly  prevails  in  England,  and  which  is  universally  expressed  both 
in  the  cases  and  in  the  text  writers  to  which  we  have  been  referred  on  the  law  of  Scotland,  and 
which  I  will  read  now  from  the  language  of  one  of  them,  namely,  Professor  Bell's  Commentaries," 
(vol  ii.  p.  531)  : — "  Bankruptcy  does  not  necessarily  limit  the  right  of  the  creditor  who  holds  a 
collateral  obligation  from  a  third  party,  since  the  general  body  of  the  creditors  takes  the  estate 
exactly  as  it  stands  in  their  debtor,  and  cannot  insist  for  an  assignment  in  relief  against  a  co- 
obligant  while  any  part  of  the  debt  remains  unextinguished." 

The  question  was  put  more  than  once  at  the  bar,  If  Mr.  Christie  had  remained  solvent,  could 
he  have  demanded  this  assignation  upon  paying  73.  6d.  on  the  amount  of  the  debt  ? — ^And  it  was 
admitted,  and  it  could  not  be  denied,  that  Mr.  Christie  could  have  had  no  such  right  Now,  the 
ttniversal  principle  is,  that  a  trustee  or  assignee  in  bankruptcy  stands  in  the  place  or  the  bankmiX, 
and  can  have  no  better  right  than  the  bankrupt  himself  would  have,  with  the  exception  ODiy  of 
that  right  whidh  is  given  on  general  policy  to  trustees  or  assignees.  On  what  possible  ground, 
therefore,  can  the  trustee  claim  that  which  the  bankrupt  could  not  have  claimed?  It  was  oa\y 
attempted  to  be  supported  by  the  use  of  a  species  of  maxim,  the  abuse  of  which  has  been  perpetO' 
ally  pointed  out,  namely,  that  proof  is  payment.  Proof  against  a  bankrupt's  estate  is  paytnent 
in  this  sense,  that  the  party  making  proof  could  not  afterwards  have  a  personal  remedy  against 
the  bankrupt.  But  proof  is  not  payment  for  the  purpose  of  entitling  the  bankrupt  or  the  assignee 
or  the  trustee  of  the  bankrupt  to  call  upon  the  creditor  to  denude  himself  or  his  securities  ia 
order  to  enable  the  bankrupt's  trustees  to  make  a  claim  in  his  name  and  right  against  a  thiid 
person. 

Upon  these  grounds  I  submit  to  your  Lordships,  that  the  interlocutor  of  the  Lord  Ordinary  S 
right,  and  that  the  principles  upon  which  it  was  founded  are  quite  sound,  and  that  it  would  be 
quite  at  variance  with  the  established  rule  upon  this  subject,  if  we  admitted  that  view  of  die 
matter,  which  appears  to  have  been  taken  by  the  Lords  of  the  Inner  House.  I  shall  thecefbK 
humbly  move  your  Lordships,  that  the  interiocutors  appealed  from  be  reversed,  and  that 
interlocutor  of  the  Lord  Orainary  be  affirmed,  with  expenses. 

Lord  Cranworth.— My  Lords,  I  have  nothing  to  add  except  to  express  my  entire  coucir* 
rence  in  the  view  which  the  I.X)RD  Chancellor  has  taken  of  this  case. 

Lord  Kingsdown.— My  Lords,  I  also  agree. 

JnUrlocutors  reversed^  and  interlocutor  0/  the  Lord  Ordinary  affirmed^  with  expenses. 

Appellants  Agents.,  Mackenzie  and  Kermack,  W.S. ;  Gray  and  Mounsey,  Staple  Iim,  London* 
— Re^ondenfs  Agents^  J.  and  J.  Gardiner,  S.S.C. ;  W.  Robertson,  Westminster. 
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Samuel  StURGIS  (John  Meiklam's  Assignee),  Appellant,  v.  R.  D.  CAMPBELL  and 
Others  (James  Meiklam's  Trustees),  Respondents. 

Trust  Disposition — Residue — Income  of  Trust  Estate— Construction — Revocation — M.  by  trust 
J&spo^utn  gave  aii  his  property,  heritable  and  movable,  to  trttstus,  to  pay,  inter  alia,  the 
imsam  to  hs  son  and  heir,  until  y.  should  attain  the  age  of  thirty,  and  then  convey  to  him 
iktruidue.  By  codicil,  M.  recalled  the  above  direction  to  pay  the  income  to  7.,  and  directed 
them,  in  its  stead,  to  pay  to  ^.  thereout  the  sum  0/ £-3po yearly,  and  he  directed  them  to  dispose 
rf**the  said  residue**  as  directed  by  the  trust  disposition. 

Held  (affirmii^  judgment^  That  the  surplus  income  beyond  £yx>  was  not  undisposed  of,  but 
pasxd under  the  word  "residue."^  • 

This  was  an  appeal  as  to  the  constnictioo  of  the  trust  disposition  of  the  late  James  Meiklam 
itfCamtvoe.  An  action  was  raised  in  1859  by  Mr.  Sturgis,  the  official  assignee  <^  the  Insolvent 
Ddxtxs'  Court  in  London,  against  the  trustees  of  the  late  Mr.  Meiklam ;  and  he  set  forth  in  his 
ctndescendence  the  grounds  of  action  in  substance  as  follows: — By  an  order  of  the  Insolvent 
Debtors'  Court  in  England,  dated  16th  October  1858,  the  pursuer,  Mr.  Sturgis,  was  legally  vested 
in  the  whole  estate,  real  and  personal,  of  John  Meiklam,  describing  himself  as  of  43  Bryanstone 
Square,  London,  and  then  or  lately  a  prisoner  in  the  Queen's  Prison,  London,  and  that  in  trust 
for  the  creditors  of  the  said  John  Meiklam.  The  said  John  Meiklam  was  the  only  son  of  the  late 
James  Meiklam  of  Camhroe,  who  died  in  1854.  James  Meiklam  left  a  trust  disposition  and 
settlement,  dated  1853,  and  two  codicils,  and  a  deed  of  division  and  apportionment  dated  in  the 
sune  year.  The  accepting  and  surviving  trustees,  were  Richard  Dennistoun  Campbell,  Esq.  of 
Jma,  Alexander  Struthers  Finlay  of  Castle  Toward,  Muago  Campbell,  jun.,  merchant  in  Glasgow, 
ad  Mrs.  Meiklam,  widow  of  the  truster. 

By  James  Meiklam's  trust  disposition  the  trustees  were  directed  thus — "  To  hold  the  whole 
residue  and  remainder  of  my  said  trust  estate  and  effects  hereby  omveyed,  and  to  pay  over  the 
free  annual  proceeds  and  profits  thereof  to  John  Meiklam,  Esq.,  my  only  son,  during  all  the  days 
of  his  life,  as  an  alimentary  provision,"  &c.,  "and  with  special  power  to  my  said  trustees,  if  the 
aid  John  Meildam  have  conducted  himself  to  their  satisfaction,  and  if  they  shall,  in  the  exercise 
of  their  discretion,  deem  it  advisable  so  to  do  for  his  benefit,  to  pay  and  assign,  dispone,  and 
make  over  the  said  residue  and  remainder  of  my  estate  to  the  said  John  Meiklam  on  his  attain- 
ii%  the  age  of  thirty  years,  subject  to  and  under  the  burden  always  of  the  foresaid  annuity  and 
addition^ annuity  to  the  said  Mrs.  Meiklam,"  &c. ;  "and  in  the  event  of  the  said  trustees  find- 
ing it  not  expedient  to  make  over  the  said  residue  to  the  said  John  Meiklam  under  the  power 
above  gireo,  I  direct  and  appoint  them,  on  his  death,  to  pay  and  assign,  dispone,  and  make  over 
the  saioe  equally  among  the  lawful  issue  of  his  body,  and  failing  such  issue,  to  the  said  Isabella 
Meiklam,  (only  daughter  of  James  MeiklamO  and  the  lawful  issue  of  her  body,  whom  failing,  her 
heirs  and  assignees  whomsoever." 

fij  the  first  codicil,  reciting  the  above  disposition  of  the  residue,  he  recalled  the  direction  in 
the  said  tmst  disposition  to  "  my  said  trustees  to  pay  to  my  said  son,  John  Meiklam,  the  whole 
aBBud  imceeds  and  jvofits  of  the  residue  and  remainder  of  my  means  and  estate  during  his  life; 
and  I  dnect  and  appoint  them  to  pay  to  him  in  its  stead  the  sumtrf  £yxi  yearly  out  of  the  pro- 
ceeds and  profits  thereof,  by  equal  half  yearly  payments  in  advance,  as  an  alimentary  provision, 
declaring,  that  the  same  s  hall  not  be  assignable  by  him,  nor  arrestable  or  attachable  by  the 
dilweoce  of  bis  creditors,  nor  affectable  by  or  for  his  debts  in  any  manner  or  way;  and  on  my 
Slid  son  arriving  at  the  age  of  thirty  years,  but  not  sooner,  or  at  any  time  thereafter,  they  shall, 
in  the  exercise  m  a  sound  discretion,  if  they  see  fit,  and  if  his  conduct  previously  shall  have  been 
Mdi  as  to  lead  them  to  believe,  that  he  is  competent  to  manage  his  anairs,  and  that  it  would  be 
for  bis  benefit  and  advantage,  I  hereby  authorize  and  empower  my  said  trustees  to  pay,  assign, 
dispone,  and  make  over  the  said  residue  and  remainder  of  my  estate  to  the  said  John  Meiklam, 
sobject  to  the  annuity  to  Mrs.  Meiklam,"  &c. ;  "  and  if  ray  said  trustees  shall  not  see  fit  to  exer- 
cise the  power  before  written,  then,  on  the  death  of  the  said  John  Meiklam,  I  direct  ihem  to 

'  See  previous  rqwrts  33  D.  1128:  33  Sc.  Jur.  578.  S.  C  3  Macph.  H.  L.  70:  37  Sc 
Jv.464. 
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dispose  of  the  residue  in  manner  specified  in  my  said  trust  disposition  and  settlement,  vhich  I 
hereby  confirm  and  corroborate  in  all  points,  so  far  as  not  altered  by  these  presoits." 

In  consequence  of  the  codicil  revoking  the  gift  of  the  residue,  and  cutting  down  John  Maklam^ 
bequest  to  ^300^  the  pursuer,  Mr.  Sturgis,  contended,  that  the  income  and  proceeds  of  the  estate 
of  James  Meiklam,  during  John  Meiklam's  life,  were  undisposed  of,  and  mat  James  MeiUain 
died  intestate  as  to  that  part  of  his  estate.  Consequendy  that  he,  the  pursuer,  as  ass^nee  erf  the 
insolvent  estate  of  John  Meildam,  was  entitled  to  the  accumulated  surplus  income  of  Jamei 
Meiklam's  estate. 

It  further  appeared  from  the  condescendence,  that  in  1857  the  trustees  of  James  Mdklun, 
having  doubts  as  to  the  construction  of  the  deeds,  raised  an  action  of  multiplepoinding  to  have 
it  declared,  that  the  income  and  proceeds  of  the  residue  of  the  trust  estate  belonged  to  the 
trustees,  and  that  the  truster  did  not  die  intestate,  so  far  as  the  income  was  concerned.  John 
Meiklam  was  called  as  a  defender  in  this  action,  but  he  was  at  that  time  in  bankrupt  circum- 
stances, residing  within  the  precincts  of  Holyrood  Al^y,  and  was  unable  to  provide  fiinds  to 
protect  his  interests.  Consequoitly  decree  passed  against  him  as  a  matter  of  course.  In  1859 
a  supplementary  action  was  raised  by  the  trustees,  in  which  they  called  the  present  pursuer  xnd 
othen  for  their  interest,  but  they  made  no  appearance  in  the  action. 

The  trustees,  in  answer  to  the  above  condescendence,  set  forth  as  follows : — That  the  late 
James  Meiklam  was  proprietor  of  laige  estates  in  Scotland.  He  married  in  1831  Miss  Christina 
CamffbelL  daughter  of  the  late  Colin  Campbell  of  Jura,  and  there  was  a  marriage  contract, 
settling  ^20,000  on  the  children  of  the  marriage,  divisible  hy  deed  in  such  proportions  as  the 
father  should  appoint.  Mr.  Meiklam's  trust  d^  and  codicils  were  executed  in  London  in  1853. 
In  1854  he  executed  a  deed  of  division  and  apportionment,  whereby  he  gave  ^100  to  his  son, 
John  Meiklam,  and  the  remaining  ^£19,900  to  his  daughter,  Isabella  Meiklam.  In  the  codicil  to 
his  will,  James  Meiklam,  narrating  that  he  had  much  reason  to  be  dissatisfied  with  the  conduct 
of  his  only  son,  and  to  guard  against  the  consequences  of  such  conduct,  and  notwitfastandii^  bii 
remonstrances  and  admonitions,  the  conduct  of  his  son  had  not  improved,  he  revoked  the  gift  of 
the  whole  income,  and  reduced  the  amount  payable  to  his  son  John  to  jCioo,  which  he  declared 
an  alimentary  provision.  That  an  annuity  was  given  to  Mrs.  Meiklam  of  j^iioo.  In  a  sec(Htd 
codicil  James  Meiklam  directed,  that  if  Isabella  Meiklam  succeeded,  the  estates  were  to  be  cou' 
veyed  by  the  trustees  to  her  eldest  son.  Mr.  James  Meiklam  died  in  October  1854,  leaving 
heritable  property  in  Scotland  of  the  value  of  about  jfSoooa  year,  besides  personalty  amountingto 
/34,oooi.  The  trustees  had  realized  the  personal  estate,  and  feund,  that  it  was  insufficioit  to  W 
the  personal  debts  of  the  truster.  They  paid  to  Mrs.  Meiklam  her  jointure  of  £1200,  which  tujr 
had  reduced  since  to  £^00,  owing  to  the  construction  of  the  will  being  challenged.  The  trustees 
had  also  paid  to  John  Meiklam  the  annuity  of  ;^3oo.  They  maintained,  that  it  was  left  to  their 
discretion,  whether  they  should,  on  John  Meiklam  arriving  at  the  age  of  thirty  years,  make  over 
to  him  the  residue  of  the  estate.  That  John  Meiklam  had  in  i860  borrowed  large  sums  of  ttmej 
from  persons  in  London,  and  assigned  bis  claim  on  the  trust  estate  as  security.  In  conclusion, 
the  trustees  contended,  that,  according  to  the  true  construction  of  the  deed,  there  was  no  intestacy 
of  James  Meiklam  as  to  the  rents ;  but  that  be  had  assigned  the  whole  to  the  trustees. 

Lord  Ordinary  Mackenzie,  in  1861,  by  his  interlocutor,  held,  that  the  rents  had  not  been  un- 
disposed of,  but  formed  part  of  the  residue,  and  therefore  decided  in  favour  of  the  trustees.  On 
reclaiming  note,  the  Judges  of  the  First  Division  adhered,  whereupon  the  pursuer  (the  official 
assignee)  now  appealed  to  the  House  of  Lords. 

The  appellant,  m  his  printed  case,  contended,  that  the  interlocutors  should  be  reversed,  fw  ^ 
'following  reason  : — Because  the  testator,  James  Meiklam,  as  regards  the  annual  income  ukI 

Sroceeds  of  his  estate  which  have  accrued,  or  may  accrue,  from  the  period  of  his  death,  to  wt 
eath  of  his  son  John  Meiklam,  or  until  the  trust  estate  shall  be  conveyed,  and  made  over  to  the 
said  John  MeUclam,  or  other  beaefidary,  except  to  the  extent  of  £}/qo  a  year  directed  t<>  1*11 
to  the  said  John  Meiklam,  has  died  intestate ;  at  ^1  events,  the  said  balance  of  such  income  and 
proceeds  not  having  been  bequeathed  or  disposed  of  by  the  testator,  fell  to  and  became  the 
property  of  the  said  John  Meiluam,  as  his  father's  heir  at  law,  and  now  belongs  to  the  appella"* 
as  provisional  assignee  of  John  Meiklam,  for  behoof  of  his  creditors. 

The  Attorney  General  (Palmer),  and  Anderson,  Q.C.,  for  the  appellant— In  the  tmst  dis- 
position, when  the  testator  used  tiie  word  "residue,"  he  meant  all  that  was  not  specifically 
bequeathed,  and  as  the  income  had  been  specifically  bequeathed,  the  word  "residue''  could  not 
include  income.  The  bequest  of  residue  and  remainder,  that  is,  inter  alia,  of  income. 
recalled  by  the  codicil,  and  no  new  disposition  of  income  was  given,  beyond  a  small  sum  of  LV*^ 
a  year.  It  follows,  that  the  surplus  income  was  \mdisposed  of,  and  results  to  the  beii  at  law,  u^*^ 
the  word  "  residue  "  in  the  codicil  includes  all  income  beyond  ^£300.  But  the  codicil  uses  tw 
word  "residue  "  in  the  same  sense  as  the  trust  deed  did,  for  it  speaks  of  "  the  said  residue. 

As,  therefore,  the  word  "residue"  had  in  the  trust  deed  a  fixed  meaning,  of  which  income^ 
not  me  of  the  ingredients,  it  must  also  in  the  codicil  be  held  not  to  mdude  income.  ^ 
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KsdKwas  a  fixed  quantity,  and  was  the  same  throughout  both  trust  deed  and  codicU.  The 
wonfttid"  is  conclusive  on  that  point. 

It  ii  said,  tibat  the  result  of  the  appellant's  construction  will  be,  that  the  codicil,  instead  of 
eam%  down  the  legacy  <rf  John  MeiKlam,  will  increase  it,  which  was  contrary  to  the  testator's 
btaiioa.  But  it  is  not  ccnrect  to  say,  that  the  testator  intended  what  has  happened,  for  in  cases 
of  intestacy  what  happens  is  not  due  to  intention  at  all,  but  to  the  want  of  intention.  The  result 
is  liie  l^al  consequence  of  the  testator  not  having  indicated  any  intention  on  the  subject. 

It  is  also  said,  Uiat  the  income  goes  with  the  corpus  as  the  fruit  with  the  tree.  But  where  the 
testator  has  separated  from  first  to  last  the  income  from  the  principal,  it  is  different.  He  then 
professes  to  treat  each  by  itself,  and  if,  after  making  a  distinct  bequest  of  income,  he  iwalls  that 
bequest,  without  making  a  fresh  disposition,  the  Income  does  not  thereby  relapse  into  the 
res)dDe. 

1q  Tumbull  V.  Cowan,  6  Bell's  App.  222,  the  House  construed  a  will  in  »  similar  way  to  the 
appellant's  construction  of  the  present  will,  and  held,  that  the  income  of  an  estate  purchased  by 
the  tnstees,  which  accrued  until  the  beneficlaiy  obtained  possession,  was  undisposed  of.  In  that 
case  dMK  had  been  no  separation  of  income  m>m  principal,  nor  was  there  any  partial  disposal 
flf  inoome,  so  diat  the  present  isa  much  stronger  case.  The  word  "residue"  has  often  been 
hdd  in  other  cases  to  have  a  specific  definite  meaning  given  toll — Stmmcns  r.  JHudal/,  i  Sim. 
N.S.  115  ;  Torriev.  Munsie,  10  S.  597  ;  Cresswell v.  CKesfyn,  t  Eden,  123  ;  Humile  v.  Shore^  7 
Hare,  247  ;  Gordon  v.  Atkinson,  i  De  G,  &  Sm.  478. 

Q.C.,  and  Sir  H.  Cairns,  Q.C.,  for  the  respondents,  were  not  called  upon. 

Lord  Chancellor  Westbury.— My  Lords,  1  think  your  Lordships  will  be  quite  satisfied, 
thu  notwithstanding  the  elaborate  and  vei7  able  argument  we  have  heard  from  me  appellant's 
counsel,  there  is  no  reason  whatever  for  finding  fault  with  the  decision  of  the  Court  below. 
Smoe  things,  however,  have  been  called  into  doubt,  and  I  will  therefore  trespass  upon  your 
Lordships'  attention  for  a  few  minutes  in  explaining  the  grounds  upon  which  I  ask  your  Lord- 
ships to  affirm  the  judgment. 

This  question  arises  upon  the  construction  of  a  trust  deed  and  a  codicil  of  a  truster  or  testator, 
named  Melklam,  in  Scotland.  The  scheme  of  the  trust  deed  or  settlement  is  this:  That  the 
caiirccy  or  corpus  of  the  real  and  personal  estate  is  vested  In  trustees  absolutely  ;  the  universitas 
of  Ibe  iRx>perty  is  entirely  given  to  the  trustees ;  they  are  the  real  owners  and  absolute  disponees 
of  Ae  whole  estate ;  and  they  hold  it  for  the  purposes  of  certain  trusts,  which  are  contained  in 
lie  settlement.  These  trusts  consist  of  various  directions,  partly  relating  to  the  income,  and 
partly  rduing  to  the  corpus  of  the  estate.  First,  there  is  a  direction  given  to  the  trustees  to  pay 
tfie  debts  of  the  testator.  They  are  then  to  pay  certain  jointures  and  annuities  to  the  widow  of 
tbe  tmsrer.  They  are  then  to  pay  the  sum  or  j^2<^ooo,  by  way  of  provision  for  younger  children, 
«Uch  had  been  previously  charged  upon  the  estate.  And  they  then  are  to  pay  two  legacies  of 
/soooeach. 

Then  after  those  several  directions  have  been  given  by  the  truster,  there  follows  this  clause — 
"And  lastly,  I  hereby  direct  and  appoint  my  said  trustees  to  hold  (which  word  "  hold  **  In  the 
Scotch  language  is  equivalent  in  the  English  language  to  "  stand  possessed  of")  the  whole  residue 
and  remainder  of  my  said  trust  estate  and  effects  thereby  conveyed.*' 

Now,  there  can  be  no  possibility  of  doubt,  that  the  words  "residue  and  remainder"  will  com- 
prehend the  entirety  of  the  property,  both  the  principal  and  the  interest,  both  the  corpus  sxt.A  the 
truiis  of  that  corpus.  Then  what  is  the  meaning  of^  the  word  "  residue  "  here,  according  to  the 
obriou;  intention  of  the  language  used  by  the  truster,  and  the  arrangement  and  scheme  of  this 
trust  deed  and  disposition  ?  Why,  the  word  clearly  means  the  entirety  of  the  estate  not  required 
lor  any  of  the  antecedent  purposes  of  the  will.  And  that  is  in  truth  the  meaning  that  ought 
always  to  be  ^ven  to  the  word.  It  is  expressed  in  one  of  the  cases  which  has  been  cited  at  the 
bir,  that "  residue  "  means  all  that  Is  not  required  for  the  purposes  of  the  trust  It  comprises 
the  wfacrfe  corpms  and  Income  of  the  estate  not  exhausted  by  any  antecedent  diivctlon.  That  Is, 
therefore,  the  meaning  of  the  word   residue,"  where  it  first  occurs  in  this  wUL 

What  subsequently  follows  is  a  direction  to  pay  over  the  income  of  this  residue  to  his  only  son 
dving  his  lifetime,  with  a  provision  againtt  any  alienation  thereof.  And  then  a  condngent 
power  or  authority  of  this  nature,  that  if  the  son  shall  conduct  himself  to  the  satisfaction  of  the 
iwstees,  then  the  trustees  may  have  power  "  to  assign,  dispone,  and  make  over  the  said  residue 
aid  remainder  of  my  estate  to  the  said  John  Melklam."  Now,  here  the  word  **  residue  "  Is 
capable  of  still  retaining  the  same  meanings  namely,  all  that  remains,  not  having  been  required 
by  that  time  for  the  antecedent  purposes. 

The  word  "residue"  in  the  will  must  constantly  bear  a  varied  meaning  according  to  the 
duectioos  which  from  time  to  time  are  given.  First,  the  word  "residue"  (as  I  have  already 
odearoared  to  explain)  means  the  whole  corpus,  and  all  the  income  not  required  by  the  debts 
and  t»acies,  and  annuities.  Then  here,  secondly,  the  word  "  residue"  means  all  that  remains 
after  use  son  has  received  the  income  during  such  time  as  the  trustees  shall  continue  to  pay  it, 
and  sh^  withhold  from  him  the  actual  ownership  and  enjoyment  of  the  corpus. 
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Now,  the  whole  of  the  appellant's  argument  is  founded  entirely  upon  the  meaning  of  the  word 

"residue,"  as  used  in  the  second  disposition;  and  inasmuch  as  the  word  ''residue"  in  tbislatttr 
part  of  the  will  which  I  have  read  would  mean,  of  course,  the  whole  corpus  of  the  estate  remain- 
ing after  the  antecedent  payment  of  the  income  to  the  son,  the  appellant  insists,  that  that  most 
be  taken  to  be  the  meaning  of  the  word  "  residue"  throughout  the  rest  of  the  will  But  it  is 
clear,  that  the  meaning  of  the  word  "  residue,"  throughout  the  whole  of  the  will,  must  be  that 
which  it  originally  bears,  and  which  it  must  bear  everywhere,  namely,  all  that  remains  after 
satisfying  the  antecedent  purposes. 

When  we  get  to  the  codicil,  we  find,  that  the  direction  to  pay  the  income  of  all  the  readue  of 
the  estate  to  the  son  is  annulled  and  withdrawn,  and  in  lieu  of  the  direction  to  pay  to  the  son  tbe 
income  of  the  estate,  there  is  inserted  a  direction  to  pay  to  the  son  ;^3oo  a  year  only. 

Now  the  appellant's  counsel  were  pressed  at  the  bar  with  this  observation:  Supposing  tbe 
trust  had  been  origii\ally  to  this  effect,  that  the  trustees  were  to  hold  the  entire  residue  of  the 
estate  apon  trust  to  pay  j£3oo  a  year  to  the  son,  and  then,  at  a  future  time,  to  pay  over,  assign, 
and  dispone  to  the  scmi  tbe  whole  of  the  residue  of  the  estate,  what  would  the  word  "residue"  in 
that  direction  have  implied  ?  The  answer  to  that  question  could  only  be  one,  namely,  that  the 
wtKvl  "  residue"  would  then  hare  comprehended  all  that  renuuned  of  the  principal  and  income 
after  deducting  the  £,yxi  a  year.  But  in  reality,  that  was  the  direction  of^  the  will,  because  tbe 
effect  of  the  codicil  was  to  revoke  the  original  direction,  to  annul  it  as  if  it  had  never  been  thet^ 
and  to  substitute  for  it  another  direction.  The  a^utnent  of  the  appellant  turned  completdf 
upon  regarding  the  antecedent  direction  to  pay  the  income  to  the  son  in  the  same  point  of  view 
as  if  the  subsequent  direction  had  lapsed,  or  had  not  been  given  ;  whereas,  in  point  of  fact,  in 
the  subsequent  will,  he  annulled  the  former  direction  and  substituted  another,  and  the  whole  wiH 
must  be  read,  therefore,  as  it  would  have  been  if  the  direction  to  pay  to  the  son  £,yxi  a  yeai 
only  had  been  written  in  the  original  settlement  instead  of  the  direction  to  pay  to  him  tbe  income 
of  tbe  estate. 

N  ow,  the  rule  is  precisely  the  same  in  Scotland  as  in  England,  namely,  that  if  I  vest  ia 
trustees  the  whole  of  the  residue  of  my  estate,  both  real  and  personaJ,  and  then  at  some  fuiure 
time  direct  them  to  transfer  that  residue  in  a  certain  manner,  the  effect  of  the  direaioo  is  u 
carry  the  intermediate  interest  and  income,  subject,  of  course,  to  any  restriction  that  may  aiise 
by  virtue  of  the  Statute  against  undue  accumulations.  Therefore,  you  have  here  a  trust  deed 
and  a  codicil  which  amount  to  this,  that  the  UHiversitas  of  the  estate  renuuns  in  the  trustees, 
who  represent  the  entirety  of  the  principal  and  interest.  They  are  directed  to  pay  to  the  sa 
;f  300  a  year  until  a  certain  contingency  arises — cither  the  death  of  the  son,  or  their  paying  ovet 
the  entire  property — and  the  effect  of  that  direction  is  to  carry  with  the  trust  estate  me  whole  J 
the  intermediate  income  that  is  not  required  for  the  payment  of  the  ;£3oo  a  year,  and  the  debu 
and  kgacies. 

The  argument  on  behalf  of  the  appellant  rests  wholly  (as  I  have  already  observed)  upon  the 
words  found  in  the  second  codicil,  namely,  "  I  hereby  authorize  and  empower  my  said  crusteei 
to  pay,  assign,  dispone,  and  make  over  the  said  residue  and  remainder  of  my  estate  to  the  said 
John  Meiklam,"  Tbe  appellant  says,  (without,  however,  shewing  anything  to  justify  the  argo- 
ment,)that  the  only  meaning  that  can  be  given  to  the  word  "residue"  is  that  which  it  bore  as  it 
was  used  in  the  original  settlement,  where  its  application  was  confined  to  the  corpus  alone,  or 
that  which  remained  after  the  income  had  been  talcen  out.  But,  in  reality,  that  direction  ap[dia 
to  all  the  residue  and  remainder  which  will  remain  in  the  trustees  undisposed  of  after  the  son 
has  received  ^£300  a  year,  which  is  provided  for  by  the  codicil  in  which  this  direction  ocuA 
It  would  be  most  unreasonable,  and  subversive  of  the  intention  and  object  of  the  codicil,  if  it 
were  taken  as  meaning  that  which  would  remain  after  the  prior  direction  to  pay  the  whole  of  tbe 
income  to  the  son,  and  not  to  construe  it  as  meaning  all  the  residue  which  remained  after 
satisfying  the  direction  to  pay  to  the  son  j(3oo  per  annum  in  lieu  of  the  original  direction  in  tbe 
will  to  pay  to  him  the  whole  mcome  of  the  estate.  All  reason,  therefore,  would  go  to  shew,  that 
to  ascertain  the  meaning  of  the  words  "  residue  and  remainder  "  here,  you  must  go  back  to  tbe 
residue  which  was  originally  given  to  the  trustees  by  the  trust  disposition,  which  is  equivalent » 
giving  them  all  that  remained  of  the  property  after  satisfying  the  directions  in  the  will  aw 
codiciL  Therefore,  the  "  residue  "  in  the  codicil  must  be  taken  to  mean  all  that  the  tnistefl 
would  have  in  their  chest  or  in  their  ownership  undisposed  of  and  unapplied  after  they  bad 
followed  the  directions  given  by  the  testator,  and  exhausted  all  the  other  purposes  of  tbe 
trust. 

There  are  various  subsidiary  arguments  to  which  I  might  refer.  One  has  been  pointed  out  bf 
my  noble  and  learned  friend  on  my  right,  who  referred  to  tbe  express  terms  of  the  testator's  ort 
declarations,  shewing  what  he  understood  to  be  the  effect  of  what  he  had  done  by  his  will 

Taking  it,  therefore,  as  an  established  principle,  that  the  "  residue  "  means  the  entirety  of  tbe 
whole  estate,  real  and  personal,  after  exhausting  the  previous  directions  contained  in  the  wiM 
cannot  in  this  case  come  to  any  other  conclusion,  than  that  the  rents  and  proceeds  follov  tbf 
principal,  and  pass  to  those  who,  under  the  trust  disposition,  are  entitled  to  the  principal  Up* 
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^ewsnnnds  I  move  your  Lordships  to  affirm  the  judgment  of  the  Court  below,  and  to  dismiss 
tliB  afpeat,  vith  costs. 

Lord  Cranworth.— My  Lords,  I  have  nothing  to  add  to  what  has  fallen  from  the  Lord 
Cbaxceu^R,  who  has  exhausted  the  subject   The  fallacy  of  the  appellant's  argument  consists 
in  lasdiTiding  the  gift  of  the  residue  into  two  parts.    There  is  really  no  such  division.  The 
rewlne  is  one  entire  residue,  which  in  the  original  trust  deed  is  given  substantially  subject  to  the 
btp  duige  of  the  whole  of  the  rents,  and  in  the  subsequent  codicil  that  large  charge  is 
dinuDisbed  to  a  small  one,  but  the  residue  remains  the  same.    That  is  the  whole  corpus  of 
jnn^pal  and  interest,  subject  only  to  the  reduction  of  those  charges.   The  word  "  residue " 
aivajrs  includes,  (as  was  pointed  out  by  my  noble  and  learned  friend,  and  as  is  laid  down  in  the 
case  be  cited,)  everything  that  is  not  charged  upon  the  estate.    It  is  so  far  of  a  flexible  meaning 
or  interpretation,  that  as  the  amount  of  charges  differs,  the  amount  included  in  the  residue  will 
be  dililerent ;  but  it  always  means  that  which  has  not  previously  been  given,  and,  where  there  is 
DO  previous  charge,  it  must  mean  the  whole  estate.   1  quite  concur  with  my  noble  and  learned 
fricDd  in  thinking,  that  this  is  a  most  unnecessary  appeal,  and  that  it  should  be  dismissed 


Lord  Chelmsford. — My  Lords,  I  quite  agree  with  the  motion  of  the  Lord  Chancellor. 

Interlocutor  affirmed  iviih  costs. 

ApptlLutfs  Agents,  D.  Crawford,  S.S.C  ;  J.  R.  Chidley,  London.— ^«r^«fe*£r'  AgentSt 
UuUchlan,  Ivory,  and  Rodger,  W.S. ;  Maitland  and  Graham,  Westminster. 


llrs.  Jessie  Maclean  or  Morrison  and  Others,  Appellants,  v.  Allan 
Maclean  and  Others  (Colonel  Maclean's  Trustees),  Respondents. 

Ins. — Resignation  of  Trustees  during  Action — Continuation  of  Action — Judge's  Notes  of 
Trial— J/,  by  trust  disposition,  conveyed  his  whole  estate  to  eight  trustees,  declaring^  that  any 
one  desirous  of  withdrawing  should  have  power  to  do  so  at  pleasure,  by  intimating  his 
relinquishmeni  to  his  co-trustees.  After  M.  s  death  his  next  of  kin  raised  an  action  against 
the  eight  trustees  to  reduce  his  settlement  on  the  ground  of  insanity,  and  after  a  verdict  for  the 
pursuers,  six  of  the  trustees,  by  letler  to  the  agent  of  the  trust,  intimated  their  withdrawal. 

Held.  Thiu  the  two  continuing  trustees  had  sufficient  title  to  carry  on  the  action,  and  apply  for 
and  obtain  a  new  trial. 

Held  Further,  That  it  was  no  objection  to  the  ruU  bein^  made  absolute  for  a  new  trial,  tltat 
the  agent  of  the  trustees  revised  and filled  up  some  blanks  tn  the  fudges  notes  of  the  trial  before 
tkij  wet  e  produced  in  Court.^ 

In  1859  an  action  was  raised  by  Mrs.  Jessie  Maclean  or  Morrison  of  Bunessan,  in  the  island 
of  MuH,  widow  of  James  Morrison,  sometime  merchant  there,  and  others,  against  Dr.  Charles 
Uaciean,  Inspector  General  of  Her  Majesty's  Medical  Department,  Dublin,  Major  General 
AUu  Maclean,  and  others,  the  accepting  trustees  of  the  deceased  Lieutenant  Colonel  Alexander 
Uadean  of  Millport,  in  the  island  of  the  Greater  Cumbrae,  seeking  to  reduce  certain  pretended 
(nut  deeds  of  settlement  purporting  to  have  been  executed  by  the  late  Alexander  Maclean.  The 
condescendence  set  forth,  that  Alexander  Maclean  died  in  1859,  at  the  age  of  eighty  or  thereby. 
Snne  years  previous  to  his  death,  he  went  to  reside  in  the  Greater  Cumbrae.  He  was  unmarried, 
*»a  for  some  years  before  his  death  cohabited  with  a  young  woman  of  small  degree,  called  Jessie 
M^ooald,  who  afterwards  married  Hugh  Crawford,  one  of  the  defenders,  and  who  continued 
to  live  after  her  said  marriage,  as  she  previously  had  done,  with  Alexander  Maclean,  ostensibly 
«  his  housekeeper,  at  Millport.  That  during  some  years  previous  to  his  death,  Alexander 
^lackan  was  insane  and  subject  to  fits,  and  upon  his  death  the  pursuers  wished  to  have  a  post 
f^^ritm  examination,  with  a  view  to  detect  a  disease  of  the  brain ;  but  the  defenders,  bis  pretended 
tmaees,  resisted.  During  his  latter  years,  Alexander  Maclean  lived  secluded  from  his  friends, 
against  whom  he  had  conceived  an  irrational  hatred,  which  was  fostered  by  the  said  Jessie 
Uacdooald.   Alexander  Maclean  left  a  trust  deed  or  settlement  and  codicils.   The  trust  deed 


'  See  previous  reports  24  D.  625 :  1  Macph.  304  :  33  Sc.  Jur.  480:  34  Sc.  Jur.  311 :  35  Sc. 
jw.  205.      S-  C.  3  Macph.  H.  L.  42 ;  37  Sc.  Jur.  467. 


vidi  costs. 
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ivofessed  to  convey  to  certaio  persons,  as  trustees,  a  sum  of  ^20,000,  then  invested  in  the  tbree 
per  cents.  The  second  codicil  pivported  to  direct  the  trustees  to  pay  to  Jessie  Madeao  an 
annuity  of  £^  and,  after  her  death,  to  pay  each  of  her  two  daughters  an  annuity  <rf  ^25  each. 
All  his  estate  was  conveyed  to  the  trustees  for  this  and  other  purposes.  The  pursuers  set  out, 
that  these  deeds  and  vrits  were  vitiated  and  erased,  and  otherwise  invalid,  and'that,  at  the  time 
of  their  execution,  Alexander  Maclean  was  insane,  and  they  were  obtained  while  he  was  in  a 
weak  and  facile  state  of  mind  by  the  fraud  and  circumvention  of  Jessie  Macdonald,  and  that 
the  pretended  witnesses  did  not  subscribe  the  deed  ;  and  various  other  grounds  <tf  invalidity  were 
set  forth.  At  his  death  Mrs.  Jessie  Maclean  or  Morrison  and  others,  his  sisters,  were  hisnoa 
of  Idn,  while  John  Ralph  Abercromby  Maclean  was  his  heir  at  law. 

The  trustees  in  their  defences  alleged,  that  the  testator  was  of  sound  disposing  mind,  and  that 
the  instruments  were  his  deliberate  acts.  The  pursuers  thereafter  raised  a  second  action, 
including  several  other  writs  of  the  testator  not  before  mentioned. 

The  record  having  been  closed,  thirteen  issues  were  afterwards  adjusted  as  to  whether  the 
trust  deed  was  the  deed  of  Alexander  Maclean,  whether  it  was  obtained  by  fraud  and  circum- 
vention, etc  The  trial  took  place  before  the  Lord  Justice  Clerk  Inglis,  in  August  iS6i,Tba 
the  jury  found  unaninioushr  for  the  pursuers  on  all  the  issues.  Soon  after  the  result  of  the  tiiil 
it  appeared,  that  sue  out  of  the  eight  trustees  who  had  accepted  the  trust  resigned  their  v&a, 
and  refused  to  join  the  other  two  in  ari  application  which  was  about  to  be  made  for  a  new  triaL 
The  two  trustees  who  applied  for  the  new  trial  were  General  AUan  Maclean  and  Alexandti 
Maclean  of  Pennycross.  The  agent  of  the  trustees  gave  notice  of  the  application  for  a  nev 
trial  in  the  name  of  the  above  two  gentlemen,  describing  them  as  the  sole  acting  trustees  and 
executors  of  the  deceased  Alexander  Maclean."  As  the  notice  was  thus  given  by  two  onlyost 
of  the  eight  original  defenders,  the  pursuers  resolved  to  take  no  notice  of  the  application,  and 
gave  notice,  that  they  would  move  to  apply  the  verdict  When  the  two  motions  came  before  tbe 
Court,  it  was  contended  by  the  pursuers,  that  the  alleged  resignations  of  the  six  defenders  wot 
irregular  and  inept,  and,  that  it  was  incompetent  for  the  two  trustees,  without  the  concurrence  of 
the  others,  to  insist  in  a  motion  for  a  new  trial.  But  the  Second  Division  held,  that  the  tin*' 
deed  gave  power  to  the  six  to  resign  by  letter,  and  granted  a  rule  nisi,  refusing,  at  the  same  timc^ 
the  motion  of  the  pursuers  to  apply  the  verdict.  Afterwards  the  Court  made  the  rule  forane* 
trial  absolute ;  and  the  Court  on  motion  deleted  the  names  of  the  six  trustees  from  tbe  issuesianl 
sent  the  issues  thus  amended  to  trial.  At  tbe  new  trial  the  jury  returned  a  verdict  for  the  tn 
trustees,  defenders,  who  were  assoilzied  from  the  conclusions  of  the  action.  Thmafler  the 
pursuers  again  in  tiun  moved  for  a  new  trial,  which  was  refused. 

The  trust  deed  of  the  testator  contained  this  power: — "  Should  any  one  of  my  trustees  whs 
may  accept  of  my  trust  afterwards  desire  to  withdraw  from  the  trust,  he  shall  have  power  to  di 
so  at  pleasure  by  intimating  by  letter  to  his  co-trustees  his  relinquishment  of  the  oflice  of  trustee 
and  my  trustees  are  empowered  thereupon  to  discharge  him  of  the  office  accordingly,  and  07 
trustees  are  hereby  empowered  from  time  to  time  to  nominate  and  appoint  any  person  or  persna 
of  the  name  of  Maclean  or  Maclaine  to  be  a  trustee  or  'trustees  along  with  them,  ot  in 
place  of  any  trustee  or  trustees  who  shall  die,  or  desire  to  be  discharged,  or  refuse,  decline,  or 
become  incapable  to  act  in  this  trust ;  and  when  and  so  often  as  any  new  trustee  or  trustees  sh^ 
be  so  nominated  and  appointed,  all  the  trust  estates  and  efFects,  heritable  and  movable, «»! 
and  personal,  shall  forthwith  be  disponed  and  assigned  in  such  form  as  that  the  same  shall  be 
vested  in  such  new  trustee  or  trustees,  in  case  of  there  being  no  continiiing  trustee,  and  for& 
purposes  of  this  trust  and  no  otherwise." 

The  letters  which  the  trustees  wrote  were  addressed  to  the  agent,  Mr.  Martin,  W.S.,  simplf 
announcing,  that  they  resigned.  The  Second  Division,  consisting  of  Lord  Justice  Clerk  lugH 
Lords  Cowan  and  Benholme,  held,  that  after  the  six  trustees  had  resigned,  in  terms  of  the  powcn 
given  to  them  by  the  trust  deed,  the  two  who  remained  were  as  Iwly  entitled  to  carry  on  the 
defence  as  the  whole  body  of  trustees  were,  and  the  Court  thought  die  letter  sufficiently  answered 
the  description  of  resignations. 

The  pursuers  now  appealed  against  the  interlocntors  refusing  a  new  trial. 

The  appellants  in  their  printed  case  contended,  ^hat  the  interlocutors  appealed  againA 
should  be  reversed,  for  the  following  reasons:—!.  Because  the  Court  of  Session  ought  to  bait 
applied  the  verdict  against  the  eight  defenders  in  the  issues,  on  the  motion  of  the  appellants  a 
29th  November  1861,  and  which  verdict  was  acquiesced  in  or  not  objected  to  by  six  of  their 
number.  2.  Because  the  proceedings  of  the  two  respondents,  General  Allan  Thomas  Mackaa 
and  Alexander  Maclean  of  Pennycross,  in  applying  for  a  new  trial,  were  irregular  and  incompetent, 
and  contrary  to  the  terms  of  the  Statute  55  Geo.  nr.  c.  42,  §  17,  and  the  Act  of  Sederunt,  ifth 
February  1841,  §§  36  and  37.  3.  Because  the  documents  produced  as  "letters  of  resignation, 
being  neither  holograph  nor  tested,  were  improbative  and  invalid  in  law,  and  did  not  prove  their 
dates  or  contents.  There  was,  therefore,  no  evidence  before  the  Court  of  any  resignation  of  tbr 
tru  ?t,  or  desire  to  withdraw  from  it  by  any  of  the  eight  defenders  as  trustees.  4.  Because  the  sa 
truitees,  who  are  alleged  to  have  resigned,  did  not,  in  compliance  with  tbe  provisiius  of  the  tnut 
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deed,  iotinute  tbeir  rdinquishtnent  of  the  office  of  trustees  to  their  co-trustees,  and  -were  not  by 
ibem  discharged  of  this  office.  The  eight  trustees,  therefore,  against  whom  the  verdict  in  the  first 
trial  V3S  obtaioed,  ccmtinued  to  fill  the  office  of  trustee,  and  the  verdict  subsisting  against  them 
M^to  have  been  applied  by  the  Court  5.  Because  the  trustees  who  had  accepted  office  had  no 
ptmrtowithdravArom  the  trust  otherwise  than  by  intimating  their  relinquishment  of  the  office  to 
ibdraMmstee^  and  obtaining  firom  these  co-trustees  a  discharge  of  the  office ;  and  as  no  such 
istiinitioe  was  made,  and  no  such  discharge  obtained  by  the  six  trustees  vhose  names  were  delete 
from  tiie  bsues,  or  any  of  them,  they  continued  to  ns  trustees,  and  the  verdict  against  them 
lemiind  in  force.  6.  Because,  even  assuming,  that  the  six  trustees  had  effectually  intimated  tbeir 
rdioqiiishment,  itwas  the  duty  of  the  co-trustees,  at  the  respective  dates  of  such  intimation,  to  fill 
the  saccessive  vacancies  by  the  appointment  of  new  trustees  in  terms  of  Colonel  Maclean's 
Kcdof  settlement,  and  no  trustees  having  been  so  assumed,  the  whole  proceedings  adopted  by 
the  two  trustees  were  incompetent,  irregular,  and  ineffectual.   7.  Because  the  verdict  which  the 
qipeflaDts  obtained  was  a  verdict  against  Colonel  Maclean's  estate,  represented  by  the  eight 
eocoiors,  with  whom  the  issues  were  tried.  These  executors,  as  his  legal  personal  representatives, 
i  ttre  proper  parties  to  the  action  and  issues  ;  and  the  subsequent  proceedings,  at  the  instance  c& 
I  bro  oily  of  their  number,  could  not  affect  the  issue  joined  between  the  appellants  and  these  legal 
i  |eruDal  representatives,  or  the  verdict  which  the  appellants  obtained  against  them. 

iWQ.C,and  Anderson  Q.C.,  for  the  appellants. — The  number  of  the  trustees  was  indivisible, 
;  tndirtjen  some  resigned,  the  rest  could  no  longer  carry  on  the  suit — Ersk.  §  2940;  Bell's  Pr. 
1  fnfi.  The  Act  of  Sedovnt  contemplates,  that  the  same  parties  who  were  in  toe  first  trial  should 
i  iivlffor  the  second.  But  there  was  no  proper  resignation,  for  the  letters  axe  not  probative 
iuiiiiKDts,  and  were  not  intimated  to  the  co-trustees,  and  followed  by  a  proper  discharge.  The 
:  Ont,  therefore,  could  not  look  at  the  letters.  There  is  another  objection  to  the  proceedings, 
tribe  notes  of  the  learned  Judge  produced  to  the  Court  were  not  those  taken  at  the  trial  It 
meaied,  that  the  defenders'  agent  had  filled  up  blanks,  and  otherwise  altered  the  notes  of  the 
^ugc,50that  the  Statute  53  Geo.  Ill.c.  42,  §  17,  was  not  strictly  comphed  with.  The  proceedings, 
fterrfor^  were  vmd. 

The  Lard  Advocate  (Moncreiff),  Sir  H.  Cmms  Q.C.,  and  Ward,  for  the  respondents,  were 
It  called  upon. 

Lord  Chancellor  Westburv. — My  Lords,  the  present  appeals  are  presented  to  your 
Ilriiiiips  from  interlocutors  pronounced  in  certain  actions  of  reduction  brought  by  the  appellants, 
[Wboare  the  next  of  kin  to  a  gentleman  of  the  name  of  Maclean,  Lieutenant  Colonel  Maclean. 
jHic  object  of  theaciion  was  to  reduce  and  to  set  aside  certain  trust  deeds  of  settlement  of  Colonel 
■Madean,  by  which  real  and  personal  estate  was  devised  and  bequeathed — a  considerable  part  of 
kfof  cbaritabte  purposes.  By  that  will  the  Colonel  appointed  ten  trustees,  whom  he  also  named 
iBcKcutors,  and  the  trustees  procured*  themselves  to  be  confirmed  executors  of  the  will.  Pre- 
^mdf  to  the  institution  of  these  suits  two  of  those  gentlemen  had  either  died  or  retired  from 
■e  tras^  and  accardmgly  the  suit  was  directed  against  the  then  eight  surviving  trustees  and 
^Bxxann.  Ctrfonel  Maclean  had  provided  by  his  will,  that  if  any  trustee  was  desirous  of 
'^^ung,  he  might  intimate  His  intention  to  do  so  to  the  other  trustees,  aul  that  thereupon  he 
^iffA  retire  from  the  trust. 

Tbe  nature  of  the  questions  raised  in  the  action  of  reduction  of  course  required,  that  the  issue 
•honld  be  directed  to  be  tried  by  a  jury.  And  accordingly  several  issues  were  directed  by  the 
Cant  and  came  00  for  trial  in  the  month  of  August  1861,  when  a  verdict  was  found  in  favour  of 
me  appdhats  against  the  validity  of  the  will.  It  apjjears,  that  thereupon  six  of  the  eight 
tnisiees  were  desirous  of  retiring  from  any  further  defence  in  the  suit,  but  that  the  two  other 
trustees,  »bo  are  represented  as  having  been  on  intimate  terms  and  personally  well  acquainted 
OTlb  the  deceased  testator,  determined  to  continue  their  defence  to  the  action. 

The  coBsemience  was,  that  on  the  9th  November  1861  the  two  trustees,  who  determined  to 
*Winae  the  aefence,  gave  a  notice  of  motion,  in  which,  describing  themselves  as  being  now  the 
i  ""tyiag  trustees  and  executors  of  the  deceased  Alexander  Maclean,  they  stated,  that  they 
!  ">dd  niOTe  the  Court  for  a  rule  to  shew  cause,  why  the  verdict,  which  had  been  given  in  the 
^jKtibouId  not  be  set  aside  and  a  new  trial  granted,  and,  that  in  the  mean  time  all  further 
IJJt^lings  should  be  stayed.  This  motion  came  on  to  be  heard  before  the  Inner  House  on  the 
laKovember  1861,  when  the  Lords  of  the  Second  Division  (the  present  appellants  not  thinking 
It  pQper  to  oppose)  pronounced  an  interlocutory  order  appointing  the  counsel  for  the  drfenders 
to  K  heard  "on  the  motion  for  a  rule  to  shew  cause  why  the  verdict  in  this  case  should  not  be 
^^^e  and  a  new  trial  granted,  and  appointing  the  Judge' s  notes  and  all  necessary  documents 
"*« printed:  In  the  mean  time  sist  all  further  proceedings  in  this  cause." 

'( appears,  that  subsequently  to  this  proceeding  on  29th  November  1861,  the  present  appellants 
P'ta  notice,  addressed  to  the  original  eight  defenders,  of  a  motion,  "that  the  Second  Division 
**w  be  moved  to  recall  the  sist  contained  in  the  interlocutor  of  the  12th  November,  and  to 
^^wge  the  order  contained  in  the  interlocutor,  and  to  apply  the  verdict  in  this  case,  and  to 
"'"Kt)  decern,  and  declare  in  terms  of  the  conclusions  of  the  summons." 

4Q  a 
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The  second  interlocutor  appealed  from  was  made  on  the  4th  December  1861,  and  states,  that 
"  the  Lords  having  beard  counsel  on  the  motion  of  the  pursuers  to  apply  the  verdict,  and  reduce^ 
decern,  and  declare  in  terms  of  the  conclusions  of  the  sumnMHis,  in  respect,  that  letters  of 
resignation  by  six  al  the  eight  trustees,  defenders,  in  terms  of  the  povo-  to  that  effect  contained 
in  ue  trust  deed,  have  been  produced,  and  that  the  remaining  two  defenders,  Major  Genenl 
Allan  Maclean  and  Alexandn-  Maclean,  Esq.  of  Pennycross,  now  the  sole  acting  trustees  and 
executon,  have  given  notice  of  a  motion  for  a  rule  to  shew  cause  why  the  verdict  should  not  be 
set  aside  and  a  new  trial  granted."  Upon  that  the  Lords  of  the  Second  Division  refused  the 
motion  of  the  pursuers  to  apply  the  verdict. 

The  rule  to  shew  cause  why  a  new  trial  should  not  be  granted  came  on  to  be  heard  and 
determined  in  the  month  of  February  i86z,  when  their  Lordships  were  pleased  to  determine,  that 
the  verdict  was  against  the  weight  of  the  evidence,  and  that  a  new  trial  ought  to  be  granted. 

A  new  trial  was  accordingly  had,  upon  which  a  verdict  was  returned  for  the  defenders  on  aU  the 
issues.  That  was  followed  by  a  motion  for  a  rule  to  shew  cause  why  that  second  verdict  shonld 
not  be  set  aside,  upon  which  the  Court  pronounced  the  following  interlocutor:  "  The  Lords  appl; 
the  verdict :  Sustain  the  defences,  and  assoilzie  the  defenders  from  the  conclusicHis  of  the 
conjoined  actions  of  reduction  and  declarator  and  reduction,  and  find  the  defenders  endtkd  is 
expenses." 

The  present  appeal  is  brought  principally  on  this  ground.  It  is  contended  by  the  a|^>ellaBts' 
that  it  was  not  competent  to  the  two  defenders,  who  determined  to  continue  their  defaoce  in  Ibe 
suit,  to  go  on  with  that  defence  after  their  six  co-trustees,  or  rather  co-defenders,  bad  retired  fnni 
the  suit ;  and  we  have  been  pressed  with  a  great  number  of  ingenious  arguments  to  shew,  that 
it  was  not  competent  to  the  two  defenders  who  determined  to  continue  their  defence  in  the  suit, 
to  go  on  with  that  defence  after  their  six  co-trustees,  or  rather  co-defenders,  had  retired  from  die 
suit,  and  we  have  been  pressed  with  a  great  number  of  ingenious  arguments  to  shew,  that  it  ns 
not  competent  to  the  defenders  to  give  the  notice  of  motion,  which  was  given  on  the  9th  Nove» 
ber  1861,  or  to  take  the  further  proceedings  which  they  took  in  the  cause,  which  I  have  already 
stated  to  your  Lordships. 

I  think  your  Lordships  will  agree  with  me,  that  it  is  utterly  impossible,  that  any  kind  of  weigU 
should  be  attributed  to  those  arguments.  It  is  perfectly  clear,  that  it  was  competent  to  thesiC 
gentlemen,  the  co-defenders,  who  desired  to  withdraw  from  further  defence  in  the  cause,  toM 
so  ;  but  their  doing  so  would  not  prejudice  the  right  of  the  other  two  defenders  to  persevere  il 
their  original  defence.  And  if  the  contrary  conclusion  were  for  a  moment  entertained,  it  root 
of  necessity  follow,  that  there  would  be  an  absolute  denial  of  justice.  For,  allowing  the  case  il 
a  suit,  in  which  there  are  several  co-defenders  of  the  same  blood,  joined  together  upon  one  ini 
the  same  ground,  if  several  of  them  decline  to  persevere  in  the  defence,  it  would  obviously  bi 
impossible  for  the  remaining  defenders  to  maintam  their  defence,  even  though  the  fact  might 
as  the  fact  is  here  proved  to  be,  that  the  two  defenders  took  a  much  more  just  and  correct  net 
of  their  position  and  of  their  rights,  and  of  what  justice  required,  thim  the  six  did  who  retind 
from  the  defence. 

We  have  been  told,  that  it  was  impossible,  when  six  of  the  defenders  withdrew,  that  the  M 
who  were  left  could  be  in  a  position  to  represent  the  estate.  But  I  think,  that  you  will  agree 
with  me,  that  that  is  a  consequence  that  cannot  for  a  moment  be  maintained  ;  but  that  the  two 
who  remained  were  clearly  entitled  to  the  benefit  of  the  original  defence,  and  although  their  co- 
trustees or  the  gentlemen  who  were  authorized  to  stand  in  that  capacity  declined  any  longer  10 
continue  as  defenders,  it  is  impossible,  that  one  defender  by  his  withdrawal  can  prejudice  the 
right  of  another  defender  in  a  case  that  has  been  already  brought  before  the  Court.  There  is  w 
relation  between  the  parties  which  would  disentitle  the  continuing  defender  to  maintain  his 
defence,  by  reason  of  the  circumstance  of  another  person  who  has  been  associated  with  them  a 
that  defence  declining  any  longer  to  continue  in  the  office  of  executor  or  trustee,  and  therefore 
declining  any  longer  to  be  a  party  to  the  proceeding.  Upon  the  six  retiring  defenders  in  tias 
cause  refusing  to  take  any  further  steps,  the  two  remaining  defenders  are  permitted  to  take  tlm* 
steps  which  thie  interests  of  their  office  and  the  rights  of  the  parties  entitled  under  the  will  reqsiR 
If  this  were  not  permitted  to  be  so,  the  result  would  be,  that  the  interests  of  the  persons  hew- 
ficially  entitled  under  the  will  would  be  entirely  sacrificed  by  reason  of  the  six  trustees  wtthdn*i>f 
and  the  r^sal  of  the  Court  (as  it  is  contended  that  the  Court  was  bound  to  refuse)  to  pennit 
two  defenders  to  continue  the  defence  of  the  action. 

Your  Lordriiips'  attention  has  been  directed  to  the  Act  of  Sederunt  But  that  I  think  has » 
bearing  mi  the  case,  because  the  language  of  the  Act  of  Sederunt  is  expressed  merely  in  gencri 
words  applying  to  the  persons  who  were  entitled  to  continue  the  d^oicei,  or  to  condnue  dc 
prosecution  of  a  cause. 

So  far,  therefore,  upon  the  merits  of  the  case.  With  regard  to  the  form,  the  Court  of  Sessi* 
— the  Lords  of  the  Second  Division — were  unanimous  in  holding,  that  it  was  perfectly  competert 
to  the  two  defenders  to  give  the  notice  of  motion.  And  indeed  it  would  be  very  much  against 
law  and  justice,  if  proceedings  were  permitted  to  go  on  as  t^y  have  gone  on  here  for  a  year  aod 
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a  half  afier  that  notice  of  motion  had  been  given,  and  if  then,  upon  a  technical  objection  such  as 
tbii,  the  vhole  of  the  decisions  which  have  been  arrived  at  on  the  merits  of  the  case  from  the 
my  begiDDing  could  be  subverted,  and  the  parties  placed  back  again  in  a  position  which  it  would 
beeuxedtBf^y  difficult  to  d^e  or  to  determine  if  you  were  to  hold*  as  the  appellants  contend, 
del  all  the  subsequent  interlocutors  after  that  of  tbe  9th  November  i86[  are  void  and  of  no  effect 
brieasaa  of  the  incompetency  of  the  two  defenders  to  maintain  their  defence  to  the  action. 

Then  has  bem  another  point  argued  as  a  reason  for  your  interference,  which  is  quite  of  the 
ameduncter  and  quality  with  the  other  objections  which  have  been  presented.    It  has  been 
before  you,  that  the  Statute  requires,  that  the  Judge's  notes  of  the  evidence,  taken  at  the 
thai,  should  be  laid  before  the  Court  of  Session  precisely  and  exactly  as  they  were  taken  down 
bv  tbe  Judge.   That  argument  has  been  carried  to  such  an  extent,  that  it  has  been  in  truth  con- 
teided,that  if  an  accidental  error  were  found  in  the  Judge's  notes,  that  error  could  not  be  cor- 
ROed.  That  arguruent  is  one  that  scarcely  deserves  any  serious  refutation.    But,  independently 
rfils  tririal  and  unsubstantial  nature,  your  Lordships  will  observe,  that  if  there  were  anything  of 
nbstaoce  in  i^  it  is  an  objection  which  might  have  been  brought  originally  before  the  Court  of 
iSession  itself.   And  it  cannot  be  brought  here  as  a  new  matter  upon  which  there  has  been  no 
ddiverance  in  tbe  Court  below.   When  the  discovery  was  made,  there  was  no  application  to  the 
^Coon  lielow.   If  it  is  said,  ttiat  it  was  a  matter  upon  which  it  was  not  competent  to  make  an 
ifplicaiiao  to  the  Court  below,  that  of  course  excludes  it  from  being  a  subject  matter  of  apiieal 
KR.  Fa-  nothing  can  be  made  the  subject  matter  of  appeal  here,  that  has  not  been  the  subject 
I  rfadeduoa  in  the  Ccnurt  below,  and  upon  which  alone  the  appellate  jurisdiction  is  founded. 

I  dank,  that  the  whole  of  this  proceeding  ts  much  to  be  regretted.  It  is  of  a  very  unsub- 
liutial  character,  and  has  been  attended  with  great  expense.  It  would,  I  think,  be  a  great 
wfaaon  of  justice  if  this  appeal  were  allowed,  and  I  hope,  that  your  Lordships  will  agree  with 
ae  in  the  conclusion,  that  the  interlocutorsappealed  against  ought  to  be  affirmed,.and  the  appeal 
fenisied  Titfa  costs. 

Lord  Cranworth.  — My  Lords,  I  entirely  concur  in  the  view  which  the  Lord  Chancellor 
itaitenof  this  case,  and  particularly  in  his  last  observation,  that  it  is  a  matter  of  very  great 
ret,  that  appeals  of  this  sort  should  be  brought  here  at  enormous  expense  to  the  suitors  on 
other  side  of  the  Tweed.    It  appears,  that  in  these  proceedings  before  they  came  here,  more 
£2000  of  expenses  had  been  incurred.    That  is  perhaps  a  misfortune  which  is  unavoidable 
e  the  question  is  the  discussion  of  the  sanity  or  insanity  of  a  testator;  and  although  one 
ij  deplore  it,  one  cannot  attribute  blame  to  any  one,  that  that  great  expense  was  incurred, 
t  that  great  expense  having  been  incurred,  why  it  should  suit  the  parties  to  proceed  further 
hringtbis  case  before  your  Lordships,  upon  these  most  frivolous  and  technical  grounds,  I  am 
p>  lus  to  discover.    The  only  substantial  part  of  the  appeal  (if  you  can  call  any  part  of  it 
l^riBUntial)  is  this,  that  the  appellants  having  to  litigate  with  the  respondents  as  to  the  question, 
I  vboker  a  certain  testator  was  or  was  not  sound  in  mind  when  he  made  his  will,  they  were  opposed 
!      that  occasion  by  the  def^ders,  when  they  ought  to  have  been  opposed  by  six  others  besides 
,*e  1*0.  Now,  of  course,  practic^y  if  there  was  any  ground  of  preference,  it  was  better  for 
;*ci>,tha  they  should  only  have  the  opposition  of  two,  but  of  course  it  could  make  no  real 
Bpt  what  is  the  technical  ground  upon  which  they  proceeded  ?  It  is  merely  this,  that 
"fas  there  were  eight  persons  who  were  originally  called  in  to  litigate  the  question,  whether  a 
instniment  was  or  was  not  valid,  (the  appellants  contending,  that  it  was  invalid,)  and 
••^TO  six  of  them  after  tbe  first  verdict  chose  to  withdraw,  leaving  the  defence  to  be  conducted 
™"ard!  by  the  two  others,  that  therefore  these  two  remaining  defenders  had  no  longer  any 
ngfat  to  appear  in  the  suit.  But  what  ground  of  complaint  does  that  afford  ?   I  must  dispute 
ttewcessity,  according  to  my  view  of  the  case,  of  shewing  even,  that  those  gentlemen  had 
from  the  trust    The  trust  has  nothing  to  do  with  the  question,  so  far  as  the  appellants 
coDcenied,  because  they  alleged,  that  there  was  no  trust.   But  surely  it  cannot  be  said,  that 
'  *«r  tbe  laws  of  Scotland  regulating  these  proceedings,  there  is  any  law  so  monstrously  unjust, 
^I^Tt  that  if  a  number  of  persons  b«Joined  in  defending  an  action,  and  any  one  of  those  persons 
^■oscs  afterwards  to  say,  I  am  satisfied  with  the  verdict,  these  others  are  all  to  be  bound  by 
^lUd  to  have  no  means  of  calling  it  in  question.    It  appears  to  me,  that  that  is  a  proposition 
**>ui  when  once  stated  caznes  on  the  face     it  its  own  refutatim. 

been  said,  that  the  Act  of  Sederunt  states,  that  the  application  must  be  made  by  "  the 
P'^comri^ning  of  the  verdict."  Now  I  certainly  read  that  as  meaning  a  party  complaining 
"ifffle  TOuicL  And  although  there  may  be  others  affected  by  the  verdict  who  do  not  complain, 
""rajthere  can  be  no  rule  of  law  in  Scotland  so  entirely  different  from  the  law  of  this  country, 
^  hold,  that  if  the  other  appellants  or  defendants  do  not  choose  to  complain,  you  are  therefore 
to  concur  in  their  acquiescence.  I  can  never  believe  that  to  be  the  law  of  Scotland, 
■'•^ore,  even  supposing  it  not  to  have  been  made  out,  that  there  has  been  such  a  strict  resig- 
^jn  of  the  office  of  trustee  as  was  required,  (I  do  not  mean  to  say,  that  it  is  not  completely 
J^**i^) hot  assuming  that  it  were  so,  still  I  should  come  to  the  same  conclusion,  that  there  is 
"Wtfion  Car  the  present  appeal 


Digitized  by 


1330 


REPORTS  OF  SCOTCH  APPEALS. 


With  regard  to  the  other  matter  as  to  the  Judge's  notes,  to  suppose,  that  a  mere  directory 
Statute  Like  this,  according  to  which  a  Judge  has  to  furnish  the  notes  vhich  he  has  taken  of  a 
trial,  has  not  been  complied  with,  because  something  that  was  left  inaccurate  in  taking  it  down, 
has  been  corrected  before  it  was  handed  to  the  Court,  is  really  to  attribute  to  the  I^gislattue 
their  intention  of  requiring  something  which  in  many  cases  would  be  totally  impossible.  In  my 
opinion  there  is  not  the  least  foundation  for  that  view  of  the  case,  and  I  concur  with  the  Lord 
Chancellor  in  thinking,  that  this  appeal  ought  to  be  dismissed  with  costs. 

Lord  Kingsdown. — My  Lords,  I  am  quite  of  the  same  opinion. 

Interlocutors  q0rmed  v/itk  costs. 

Appellants  Agents  J.  H.  Ward,  Vie^oojsxslivt^Re^tmdtiUS  Agents,  John  Martin,  W.S.; 
Willoughby,  Cox,  and  Lord,  London. 


Mrs.  Jean  Breakenridge  or  Dunlop,  Appellant,  v.  The  Rev.  James  Bovd, 
D.D.,  and  Samuel  Gkeenlees  (Greenlees*  Trustees  and  Executors), 
Respondents, 

Deed — Writ — Attestation — Signature  of  Wife  as  Consenter — Donatio  inter  virum  et  uxorm— 
Revocation — During  marriage,  Mr.  G.,  by  deed  of  1835,  substitHted  a  conventional  farUis 
legal  provision  of  Mrs.  G.  Her  name  was  not  mentioned  in  the  body  of  the  deed  as  a  party* 
but  the  testing  clause  narrate,  that,  in  token  of  her  consent,  she  also  signed  the  deed  before  m 
same  witnesses.  In  a  subsequent  deed  of  1851,  Mr.  G.  altered  the  disposition  to  meet  the  cast 
of  some  of  his  children  predeceasing  him,  but  in  other  respects  confirming  the  deed  of  1835, 
and  not  substantially  altering  tlie  wifSs  provision.  Mrs,  G.  was  no  party  to  the  latter  (Ud, 
but  survived  Mr.  G.  four  years,  and  acc^ted  the  provisions  under  both  deeds. 

Held  (affirming  judgment),  That  (i)  the  signature  of  Mrs.  G.  as  a  consenter  effectually  bouni 
her  J  (2)  that  the  deed  of  1851  did  not  relieve  Mrs.  G.  from  the  effect  of  the  deed  of  1835; 
(3)  f^J^^  ^'^  death,  the  next  of  kin  had  no  power  to  revoke  Mrs.  G.'s  consent^  even  if 
otherwise  revocable  by  Mrs.  G.^ 

This  was  an  appeal  from  a  judgment  of  the  First  Division  of  the  Court  of  Session.  The 
appellant,  Mrs.  Jean  Breakenridge  or' Dunlop,  was  the  sister  of  Mrs.  Greenlees  of  Campbeltown, 
widow  of  Matthew  Greenlees,  of  the  same  place,  and  she,  in  1861,  raised  an  action  before 
Sheriff  of  Argyleshire  against  the  Rev.  James  Boyd,  D.D.,  of  Campbeltown,  and  other^tbe 
trustees  of  the  late  Mrs.  Greenlees.  The  pursuer  claimed  production  of  the  accounts  or  tbe 
goods  in  communion  between  Mr.  and  Mrs.  Greenless  at  the  time  of  the  dissolution  of  tbe 
marri^  by  tbe  death  of  Mr.  Greenlees  in  1853,  and  claimed  payment  to  her,  as  next  <^  kin  of 
Mrs.  &eenlees,  of  one  third  of  the  said  goods  as  her  share. 

Mr.  Gremlees  had  in  1835  executed  a  mortis  causd  disposition  and  settlement  to  r^ulate  the 
disposal  of  his  whole  estate.  By  that  deed  he  conveyed  and  disponed  to  his  four  chuidren  and 
other  children  to  be  bom  all  his  lands  and  goods,  and  appointed  them  his  executors,  subject  to 
the  payment  of  his  debts;  and  he  gare  also  to  his  wife,  Janet  Breakenridge  or  Greenlees,* 
yearly  annuity  of  £aP  during  her  life.  He  also  discharged  the  children  by  his  wife's  first  marriage 
of  all  claim  for  board  and  lotting.  The  deed  also  contained  this  clause :  — "  And  I  do  hereby 
declare,  that  the  provisions  hereby  given  to  my  said  wife  shall  be  accepted  of  by  her  in  full 
satisfaction  to  her  of  all  terce  of  lands,  third  or  half  of  movables,  and  every  other  claim  ctan- 
petent  to  her  by  and  through  my  decease  in  any  manner  of  way,  or  that  her  nearest  of  kin  could 
ask  or  demand  of  me  through  her  decease  in  case  I  shall  happen  to  survive  her." 

The  testing  clause  of  that  deed  was  as  follows : — "  In  witness  whereof,  these  presents, 
written,  etc.,  are  subscribed  by  me,  the  said  Matthew  Greenlees,  and  by  the  said  Janet  Breaken- 
ridge or  Greenlees  in  token  of  her  consent  to  and  approval  of  tbe  foregoing  settlement,  before 
these  witnesses,"  etc. 

The  deed  was  thai  signed  "  Matthew  Greenless,  Janet  Breakenridge."   The  wife  was  not 
mentioned  in  the  body  of  die  deed  as  a  party  to  it. 
Before  1851,  all  the  children  of  Mr.  Greenlees  by  his  first  marriage  had  died,  except  Hugh 


'  See  previous  report  z  MacpK  i;  36SC  Jur.  5.     S.C  3  Macph.  H.  L.47;  37  Sc  Jur.47a 
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Qcedee%  vho  -was  a  hmatic.  There  were  no  children  of  the  marriage  between  Mr.  Greenlees 
and  Jaw  Breakenndge.  In  1851  Mr.  Greenlees  made  another  trust  disposition  in  virtue  of  a 
mmi  nmr  in  the  former  deed.  By  the  latter  deed  of  1851,  to  which  Mrs.  Greenlees  was 
■opmftlie  recalled  the  foregoing  conveyance  in  favour  of  the  children,  and  he  disponed  the 
vhole  estate  to  trustees,  of  whom  Mrs.  Janet  Brcn^enridge  or  Greenlees  was  one.  This  second 
deedpronded  for  payment  of  the  testator's  debts,  then  for  delivery  to  the  wife  of  his  household 
fonutDe,  then  an  additional  annuity  of  ^10,  and  also  a  further  annuity  of  ^10  for  providing  her 
a  dvdling  house.  Lastly,  the  trustees  were  to  convey  the  rest  of  the  property  to  Hugh  Greenlees 
and  rbe  heirs  of  his  body,  for  aliment.  This  deed  aXso  contained  a  clause  confirming  the 
dKlantioo,  that  the  wife's  provisions  were  in  full  of  her  legal  rights,  and  also  these  clauses 
'And  tuitber,  I  do  hereby  provide  and  declare,  that  in  case  my  said  wife  or  son  shall  repudiate 
thii  settlement,  and  claim  their  legal  provisions  in  place  of  the  provisions  hereby  made  for 
them  ic^iectively,  or  shall  by  any  means  prevent  this  settlement  from  taking  effect  in  whole  or 
it  pan,tbcn  my  said  wife  or  son  shall  thwby  forfeit  all  right  toany  share  of  the  dead's  part," etc. 

And  there  was  this  clause : — "  And  I  hereby  apmove  of  the  foregoing  settlement  in  all  othor 
mpeos,  so  &r  as  not  expressly  altered  by  this  udidl  at  any  time  as  1  may  see  proper." 

Mr.  Greenlees  died  in  185^  being  survived  by  his  wtdov,  Janet  Breakenridge,  and  his  scm, 
Hqgb  Greenlees.  The  widow  attended  the  meeting  of  the  trustees;  and  at  one  meeting,  the 
Mitdispositkms  being  read,  she  accepted  the  ofdce  of  trustee,  and  she,  along  with  the  others 
ihoiocepted,  managed  the  affairs  up  to  1S58,  when  she  died.  During  those  five  years'  surviv- 
actiibe  was  put  in  possession  of  the  furniture ;  she  regularly  received  the  annuity  of  £40 
irended  by  the  first  deed  of  1835,  and  of  £20  additional  provided  by  the  deed  of  1851.  After 
Ac  widow's  death  in  1858,  the  appellant,  Mrs.  Breakenridge  or  Dunlop,  being  her  sister  and  sole 
■to  of  kin,  received  possession  of  the  furniture,  and  in  1859,  being  confirmed  executrix,  she 
Btsed  an  action  before  the  Sheriff  of  Argyleshire,  claiming  an  account  of  the  goods  in  com- 
■nioo  at  the  time  of  Mr.  Greenlees'  death,  and  claiming  decree  for  payment  of  such  sum, 
«Uch  was  esumated  at  ^£2000.  She  contended  in  that  action  in  the  Sheriff  Court,  that  Mrs. 
Cmiilees  had  never  renounced  her  legal  provisions,  and  that  the  conventional  provisions  in  lieu 
Amof  were  totally  inadequate,  and  that  her  acting  as  a  trustee  was  no  homologation  of  the 
itids;  and  if  she  acquiesced,  it  was  in  ignorance,  and  oi^ht  not  to  prevent  the  next  of  kin  from 
iw  demanding  full  payment  at  the  legal  provisions  in  right  of  the  widow.  On  the  other  hand, 
ttetrustees  of  Mr.  Greenlees  pleaded,  that  untU  the  pursuer,  Mrs.  Dunlop^  reduced  and  set  aside 
wdttd  of  1835,  to  which  Mis.  Greenlees  consentra,  and  her  acceptance  of  the  povisions  io 
■a  h*oar  contained  in  such  deeds,  the  action  was  incompetent.  The  SherifT  substitute  decided 
m  tnom  of  the  trustees,  finding,  that  the  wife  consented  to  the  deed  of  1835  ;  that  the  deed  of 
»)!  did  not  revoke  the  deed  of  1 835  quoad  the  wife ;  and  that,  as  the  widow  had  accepted  of 
^^provisioas  given  to  the  widow,  and  never  revoked  her  consent,  or  took  steps  to  set  aside  the 
■era.  they  were  not  reducible  by  the  pursuer  or  next  of  kin.  The  pursuer  appealed  to  the 
Slj^  principal,  who  adhered  to  the  interlocutor  of  Ae  Sheriff  substitute. 

y  porsuer,  instead  of  paying  the  costs  found  due  against  her  under  the  interlocutor  of  the 
wrid*  Gnrt,  raised  an  action  in  the  Court  of  Session,  by  which  she  sought  to  reduce  and  set 
ttide  die  decrees  of  the  Sheriff  Court  and  the  deed  of  1835,  in  so  far  as  it  purported  to  be  con- 
nted  to  by  the  wife,  and  for  the  usual  accounts,  on  the  footing  of  the  pursuer  being  sole  next 

■  ki^iiid  entitled  to  all  that  Mrs.  Greenlees  would  have  been  entitled  to,  if  she  had  relied  upon 
J*  ^^JKirisions,  The  facts  set  forth  in  this  action  and  condescendence  were  the  same  as  in 
w  Swiff  Court ;  and  the  pursuer  again  contended,  that  the  consent  givm  by  Mrs.  Greenlees  to 
ncdeed  of  1835  efiectual,  because  the  signature  to  the  deed  was  adhibited  before  the 
T'^'^tlic  testing  clause  expressive  of  her  consent  were  written ;  and  even  if  she  had  signed 

r**  ^  (^^1^  afterwards  in  1851  revoked  that  deed  without  her  consent  she 
*u  aiogether  discharged,  and  that  die  had  never  done  anything  which  amounted  to  acquiescence 
Qcrenaocuiioii  of  her  le^l  rights.   On  the  other  hand,  the  trustees  relied  on  the  same  defences 

■  "Jidi  diejr  succeeded  in  the  Sheriff  Court 

^  Lord  Ordinary  (Kinloch)  found  in  favour  of  the  trustees,  holding  that  Mrs.  Greenlees  had 

consented  to  the  deed  of  1835,  by  signing  it  as  she  had  done,  and  that  the  later  deed 
JJii  aid  tiot  revoke  the  prior.    On  reclaimmg  note  to  the  First  Division,  the  Judges,  namely, 
u)rd  Prendent  (M'NeiU^  Lords  Curriehill  and  Deas,  unanimously  adhered.   The  pursuer 
*|IVpealed  to  the  House  of  Lords,  and  appeared  in  formd  pauperis. 

appellant  in  hcrprinied  case  contended,  that  the  interlocutor  should  be  reversed  for  the 
"""■^reasons: — i.  Because  Mrs.  Greenlees  having  survived  her  husband,  one  third  of  the 
or  personal  estate,  denominated  the  goods  in  communion  between  the  spouses,  became 
in  her  as  her  exclusive  property  at  his  death,  and  she  also  became  entitled,  during  her 
*"™ce  of  her  husband,  to  one  third  of  the  rents  of  his  heritable  or  real  estate.    2.  Because 
'j'Wd  consent  by  Mrs.  Greenlees  to  the  deed  of  settlement  executed  by  her  husband  on 
'nraaiy  1835  was  void  and  ineffectual  a6  initio.  3.  Because  the  liferent  annuity  appointed 
paid  to  Mrs.  Greenlees  under  the  settlement  executed  by  ho- husband  in  1835  was  grossly 
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and  flagrantly  inadequate  as  a  provision  Ux  her  at  his  death  in  place  of  her  legal  rights  of  terce 
and  JUS  relifta.  4.  Because  the  settlement  executed  by  Mr.  Greenlees  in  1835  vas  revoked  and 
altered  by  him,  at  least  in  important  and  essential  particulars.  5.  Because,  according  to  the 
sound  construction  of  the  deed  of  settlement  executed  by  Mr.  Greenlees  in  1851,  his  widow  bad 
the  option  conferred  on  her  either  to  take  the  testamentary  provisions  thereby  settled  on  her,  at 
to  claim  her  legal  rights,  and  no  party  taking  any  right  or  interest  under  that  deed  can  refuse  to 
give  effect  to  the  provision  therein  made  by  the  testator  applicable  to  his  widow  or  child  repudi- 
ating the  settlement.  6.  Because  there  are  no  grounds  for  excluding  the  appellant  from  clainiitf 
the  rights  which  were  vested  in  her  sister,  Mrs.  Greenlees,  in  consequence  of  alleged  acts  of 
homologation  either  on  the  part  of  Mrs.  Greenlees  or  of  the  appellant. 

The  respondents  in  their  printed  case  relied  on  the  following  reasons : — i .  Because  the  dispo^ 
tion  and  deed  of  settlement  having  been  subscribed  by  Mrs.  Greenlees  in  token  of  her  consent 
to  and  approval  thereof,  she  thereby  effectually  discharged  her  legal  claims,  and  this  consent  and 
discharge  is  effectual  against  her  and  the  appellant  as  her  representative.  2.  Because  the 
acquiescence  of  Mrs.  Greenlees  after  her  husband's  death  in  the  disposition  and  settlement  and 
codicil  of  her  husband,  and  her  acceptance  of  the  provisions  in  her  fovour  therein  concenfd, 
shut  out  all  challenge  thereof  by  the  appellant  as  her  representative ;  and  because,  even  asstnnii^ 
that  Mrs.  Greenlees  had  power  after  her  husband's  death  to  revoke  her  consent  to  the  deed  as  a 
donation,  she  did  not  make  or  attempt  to  make  such  revocation,  and  such  right  to  revoke  does 
not  by  law  transmit  to  her  representative. 

Guthrie  Smith  and  Neisk,  for  the  appellant. — The  wife.  (Mrs.  Greenlees,)  at  her  husband'i 
death,  would  be  entitled  to  about  ^2000  as  her  jus  relicta^  and  therefore  she  or  her  refkvsenta- 
tive  is  entitled  to  set  aside  the  settlement  of  1835,  by  which  a  much  smaller  provision  was 
substituted.  This  may  be  done  long  after  the  husband's  death — Hope  v.  Dickson,  12  S.  211 
There  is  nothing  to  prevent  her  doing  so  from  the  mere  fact  of  her  signing  her  name  to  the  deed 
as  a  consenter.  In  order  to  be  bound  by  the  deed,  she  must  have  been  a  party  to  it,  and  must 
have  subscribed  it  in  the  usual  way  in  presence  of  two  witnesses,  in  compliance  with  the  Stattite 
governing  the  execution  of  deeds:  1593,  c.  179.  Nothing  short  of  the  regular  and  usual  modeof 
execution  would  bind  her.  It  is  said,  that  she  did  sign  the  deed  in  the  usual  way,  for  the  tesiii^ 
clause  narrates,  that  she  did  so.  But  the  testing  clause  is  no  part  of  the  deed ;  it  is  at  all  evenU 
not  an  operative  part  of  the  deed,  and  cannot  supply  a  part  of  the  deed  which  ought  to  have  bea 
inserted  in  the  body  thereof — Watson's  case,  M.  i6,B6o;  Bell  on  Testing  of  Deeds.  As  a  noof 
of  this  it  is  enough  to  say,  that  the  testing  clause  may  be  filled  up  vcars  after  the  deed  has  bea 
executed — Kedderw.  Rad,  i  Rub.  App.  183;  Macpher^n  v.  Macpturson^  17  D.  357.  The  CouR 
will  not  give  effect  td  a  bare  signature,  which  was  all  that  was  done  by  Mrs.  Greenlees  in  ihc 
way  of  executing  this  deed,  if  the  deed  itself  does  not  shew,  that  she  was  a  party — Guilds. 
Guild,  M.  6521 ;  Mtfrray  v.  Murray,  M.  6525. 

The  sole  function  of  the  testing  clause  is  to  narrate  how  the  party  mentioned  in  the  body  of 
the  deed  executed  it,  but  it  cannot  be  looked  to  for  the  purpose  of  supplying  a  new  party  to  the 
deed,  whose  name  was  never  mentioned  in  the  deed  as  a  party  thereto.  It  is  true  a  blank  is  left 
for  the  testing  clause  when  the  parties  sign  the  deed,  but  such  blank  is  left  for  the  sole  purpose 
of  adding  the  date  and  place  or  signature,  and  names  of  witnesses  thereto,  and  nothing  else  can 
be  legitimately  added— Menzies'  Conveyancing,  loi,  et  seg.  In  Leighton  v.  Russell,  15  D.  irf, 
the  consent  of  the  wife,  though  stated  in  the  body  of  the  deed,  did  not  prevent  the  next  of  kin 
from  afterwards  claiming  her  legal  right. 

All  the  authorities  are  against  the  judgment  of  the  Court  below  in  this  case  except  the 
authority  of  Johnston  v.  Coldstream,  5  D.  1 297,  where  it  was  held,  that  a  signature  of  a  wife  like 
the  present  would  make  her  a  party  to  the  deed.  But  that  case  was  not  well  decided.  As  it 
Conflicts  with  the  prior  authorities,  it  ought  now  to  be  overruled.  For  alt  that  any  one  knows, 
the  signature  of  Mrs.  Greenlees,  and  tl^t  part  of  the  testing  clause  mentioning  her  signature, 
may  have  been  added  long  after  the  original  execution  of  the  deed,  and  by  a  diflerent  persoa 
altogether. 

[Their  Lordships  here  called  for  {n-oduction  of  the  deed,  and  with  a  magnifymg  glass  examined 
the  handwriting  of  the  testing  clause.  Lord  Chelmsford  then  obso^ed,  that  from  ocular 
inspection  it  was  evident,  that  the  testing  clause,  including  the  statement  of  the  wife's  consent, 
was  written  by  the  same  person  who  wrote  the  rest  of  the  deed,  and  at  the  same  time.] 

Then  if  Mrs.  Greenlees  did  not  become  a  party  to  the  deed  of  1835  by  virtue  of  her 
subscription,  there  is  no  evidence,  that  she  is  bound  by  virtue  of  her  subsequent  assent  and 
homologation.  The  onus  lies  on  the  other  side  to  establish  by  the  clearest  evidence,  that  she 
was  fully  cognizant  of  the  particulars,  and  with  her  eyes  open  consented  to  the  deed  of  183S 
taking  effect,  and  altering  her  rights — Bell  v.  Ijtnrie,  Hume,  486;  Hope  v.  Dickson,  12  S.  222; 
Ross  V.  Masson,  5  D.  483 ;  Selkirk  v.  Laie,  16  D.  715;  Lord  Panmure  v.  Crockat,  17  D.  84. 

Even  if  she  be  taken  to  have  consented  to  the  deed  of  1835,  she  did  so  to  the  entire  deed  as 
it  then  stood,  and  the  deed  of  1851  having  altered  the  effect  of  the  deed  of  1835,  she  was  no 
longer  bound  by  them— J/^/ttm  v.  Young,  i  itb  Feb.  1813,  F.  C 
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AwSrQ.C,  and  Andersen  Q.C.,  for  the  respondent. — It  is  true,  that  a  deed  betareen  husband 
and  irii^  modi^ng  the  wife's  legal  provisions,  is  revocabte,  provided,  that  it  is  not  reasonable 
Borremunerarive.  But  this  was  an  example  of  a  reasonably  remunerative  deed,  and  therefore 
ibecieed  of  1855  is  binding  on  her  if  she  duly  executed  it — Bell's  Pr.  §  1616.  The  testing  clause 
sbe«s  she  executed  it.  It  is  a  mistake  to  say,  that  the  testing  clause  is  no  part  of  the  deed.  The 
dtmry  is,  that  the  deed,  including,  the  testing  clause,  is  complete  at  the  time  of  signature,  though 
io  practice  the  filliog  up  of  the  testing  clause  is  often  postponed.    It  is  no  doubt  true,  that  the 
tfistin^  clause  caonot  control  the  dispositive  part  of  the  deed,  but  it  is  quite  usual  to  insert  in  it 
tbe  name  of  the  consenter  to  the  deed,  though  the  name  is  not  stated  in  the  body.of  the  deed — 
GJIoway  on  Conveyancing,  446.    And  the  signature  of  a  consenter  makes  the  deed  binding  on 
bin— ^roiKw  V.  Afm'r,  M.  §624.  A  conclusive  authority  for  the  bindmg  effect  of  Mrs.  Greenlees' 
signarpre  is  '}ohHsU}n  v.  Coldstream,  which  is  directly  in  point.    It  was  solemnly  decided  twenty 
tears  ago,  and  the  practice  during  all  that  as  well  as  preceding  that  time  has  been  uniform. 
[Lord  Chancellor. — We  think  you  need  not  say;  more  on  that  point.    As  regards  the  effect 
of  the  deed  of  1S51,  which  modified  the  wife's  provisions  as  settled  by  the  deed  of  183$,  did  that 
tat  materially  alter  her  security  ?] 

No;  the  deed  of  1851  in  effect  improved  her  security.  The  sole  object  of  executing  the  deed 
of  1851  was  to  meet  the  case  of  the  surviving  child  being  a  lunatic,  ancf  the  other  children  having 
Aed:  but  it  did  not  afiect  the  wife's  provisions  at  alL  There  is  no  change  made  except  such  as 
w»  caused  by  the  death  of  the  children. 
There  is  also  good  evidence  of  homologation  by  the  wife,  if  such  evidence  were  necessary. 
LoKD  Chancellor  Westburv. — My  Lords,  the  object  of  the  suit  in  which  this  aj^al  is 
troi^t  was  to  obtain  a  declarator,  that  Mrs.  Dunlop,  the  personal  representative,  was  entitled 
ti>  ID  account  of  all  that  Mrs.  Greenlees  herself,  the  widow  of  the  truster,  (whose  deed  of 
smlement  forms  the  subject  of  this  suit,)  might  have  been  entitled  to  in  respect  of  her  interest 
Bsder  the  deed,  and  also  in  respect  of  her  jus  relutee.  The  object  of  the  suit,  therefore,  was  in 
oiect  to  annul  not  oMy  a  deed  of  1851  to  which  Mrs.  Greenlees  became  a  party,  but  also  to  annul 
dK  effect  of  Mrs.  Greenlees  having  assented  to  and  accepted  and  enjoyed  the  benefit  of  the 
jrwisions  made  for  her  by  her  husband  during  her  life. 

The  first  point  that  has  been  presented  to  you  is  a  point  entirely  of  a  technical  nature  turning 
ipon  the  practice,  that  h:is  prevailed  in  Scotland  with  respect  to  the  execution  and  attestation  of 
^eeds  of  settlement.  And,  unquestionably,  it  would  be  a  point  of  the  utmost  possible  importance 
if  nnr  {.ordships  could,  for  a  moment,  be  of  opinion,  that  you  are*  now  to  review  and  to  reverse 
aifeingoo  pronounced  upon  this  very  point  more  than  twoity-two  years  ago  with  the  unanimous 
nnvnt  of  four  of  the  most  eminent  Judges  in  Scotland. 
The  point  arises  in  the  following  way:  Mr.  Greenlees,  by  a  deed  of  settlement,  or  will,  dated 
i&h  Frimiary  1835,  declared,  that  the  provision  which  he  thereby  made  for  his  wire  was  a  yearly 
uanity  of  ^40  during  her  life,  which  should  be  accepted  by  her  in  full  satisfaction  of  all  terce 
bads,  third  or  half  movables,  and  every  other  claim  competent  to  her  to  make  against  the 
ItBiband,  provided  she  survived  him.  The  testing  clause  to  that  deed  is  conceived  in  these 
*onISi.  After  the  usual  introductory  words,  and  after  making  mention  of  the  executicm  by  Mrs. 
Greenlees,  the  testing  clause  contains  these  words:  "And  by  the  said  Janet  Breakenridge  or 
I^Rtnlees  in  token  of  her  consent  to,  and  approval  of,  the  foregoing  settlement."  And  at  the 
foot  of  the  testing  clause  her  signature  is  appended  to  the  deed. 

The  coDtention  has  been,  that  the  introduction  of  the  words  which  I  have  read,  in  the  testing 
cboic,  is  the  introduction  of  a  matter  foreign  altogether  to  the  proper  nature  and  intent  of  a 
testing  danse ;  and  thus  the  testing  clause  being  confined  entirely  to  a  statement  of  the  formalities 
of  the  cttcotion  and  the  fact  of  the  execution,  the  introduction  of  this  matter,  which  is  proper  to 
the  body  of  the  deed,  and  not  proper  to  the  testing  clause,  is  the  introduction  of  ftveign  matter, 
*hidi  most  therefore  be  discarded  altogether,  and  not  tal^  as  part  of  the  deed. 

The  veiy  same  objection  was  tmught  before  the  Court  of  Session  in  1843  by  a  reclumii^  note 
ran  sn  ntterlocutor  made  by  the  Liwd  Ordinary.  In  that  case.  Lord  Ivoiy,  who  was  then  Lord 
P'dittary,  had  stated  the  same  doubt.  That  case  of  yohnsion  v.  Coldstream  is  hardly  dis-> 
t>>eaisbable  in  its  circumstances  from  the  present  case.  The  Lord  Ordinary  there  stated,  that 
"k  was  not  aware  of  any  case  in  which  the  testing  clause  had  ever  been  recognized,  or  given 
^  to^  for  a  purpose  so  entirely  apart  from  its  own  proper  and  primary  intent  as  should  make 
BBdiis  way  the  medium  of  rearing  up  an  entirely  new  and  substantive  deed."  That  is  precisely 
contentitm,  that  your  Lordships  ire  now  called  upon  to  consider.  That  case  was  carried  by 
5!*al  before  the  Inner  House,  and  became  the  subject  of  very  great  consideration  on  the  part 
"  the  learned  Judges.  And  the  Lord  Justice  Clerk  at  that  time  delivered  a  very  long  and 
sWioraie  opinion.  In  that  opinion  Lord  Medwyn  and  Lord  Meadowbank  abo  concurred,  and 
l*nl  MOncreiff,  particularly,  treated  the  matter  as  mere  refinement  on  the  part  of  the  Lord 
Ofdioary,  and  answered  the  objection  in  the  most  conclusive  form,  for  the  Lord  Ordinary 
idioitted  the  deed  to  probate ;  upon  which  Lord  MoncreifT  observes :  "  There  is  no  doubt,  that 
deed  is  probative  as  to  her  subscription,  (that  is,  the  subscription  of  the  wife  to  the  trust- 
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disposition,)  and  if  this  is  genuine  and  probative^  is  it  not  a  strai^  refinemoit  to  say,  that  the 
adhibition  of  her  consent  Is  not  tested  ? " 

In  truth,  it  appears  to  me,  that  this  objection  proceeded  upon  a  radical  error.  For  the 
testing  clause  undoubtedly  is,  and  always  has  been  taken  to  be,  according  to  the  strict  view  of 
the  subject  by  the  law  of  Scotland,  a  pjirt  of  the  writ.  And  if  it  be  part  of  the  body  of  the  wri^ 
then,  that  which  is  inserted  in  the  testing  clause  (the  statutory  .formalities  being  observed)  is  as 
much  part  of  the  writ  itself  as  if  it  had  been  found  in  the  body  of  the  writ.  This  is  quite  io 
accordance  with  the  language  of  the  Statute  of  i68f  and  the  subsequent  Statute,  which  is  here 
conclusively  shewn  by  the  reasoning  oi  the  Lord  Justice  Qerk,  The  whole  objection  thus  falls 
entirely  to  the  ground. 

But  your  Lordships  would  undoubtedly,  I  think,  concur  in  the  observation,  that  nothing  could 
be  more  dangerous  than  that,  upon  a  matter  of  this  description,  which  relates  to  a  merequesdoo 
of  practice  of  every  day  occurrence,  namely,  what  is  in  matters  of  this  kind  the  proper  form  of 
a  testing  clause,  your  Lordships  should  now  attempt  to  review  and  to  subvert  a  solemn  dedsion 
upon  this  point  jMronounced  more  than  twenty-two  years  ago,  and  which  undoubtedly  has  been 
regarded  as  establishing  the  rule  in  Scotland  on  the  subject,  and  may  have  been  followed  in  an 
infinite  number  of  cases,  and  could  not  now  be  altered  or  departed  from  without  the  introduction 
of  infinite  mischief  and  danger  after  this  rule,  so  laid  down  in  a  matter  of  mere  technicality,  has 
been,  during  so  long  a  period,  no  doubt  followed  with  regard  to  the  preparation  and  the  execudon 
of  these  writs.  I  think,  therefore,  that  your  Lordships  could  not  for  a  moment,  entertain  tbe 
idea  of  departing  from  that  decision.  But,  whilst  adhering  to  that  general  principle,  which 
ought  always  to  be  regarded  for  the  purpose  of  discouraging  appeals  of  this  description,  it  is  a 
satisfaction  to  be  able  to  add,  that  if  your  Lordships  were  now  called  upon  to  treat  this  matter 
as  res  integra,  I  apprehend  you  would  rest  your  decision  upon  the  grounds  which  are  given  by 
the  Judges  of  the  Court  of  Session  in  the  reported  case  which  came  before  them  in  the  year  1843. 

The  rest  of  this  case  scarcely  admits  of  a  moment's  doubt,  or  requires  a  single  observation. 
This  deed  of  1835,  the  trust  settlement  of  the  husband,  was  followed  by  a  subsequent  deed  or 
codicil  in  the  year  1851.  And  the  plain  object  of  that  codicil  is  to  make  such  alterations  with 
respect  to  the  property  of  the  truster  as  became  requisite  by  reason  of  the  death  of  three 
children  of  the  truster  in  the  intervening  period  between  1835  and  1851.   That  is  the  avowed 

nose  of  the  deed,  and  which  it  carries  into  eflfecL  And,  therefore,  there  was  no  alteradoi 
!  in  the  substantial  disposition  relatively  to  the  childrei^  that  could  form  a  ground  foe 
entitling  the  wif^  to  revoke  the  assent  which  she  had  given  to  the  antecedent  deed  of  1835.  The 
only  other  purpose  of  the  codicil,  or  supplementary  deed  of  1851,  was  to  make  further  provision 
for  the  testator's  wife  by  adding  to  the  annuity  previously  given  an  additional  annuity  of  /ics 
and  also  a  further  annuity  of  £10  in  lieu  of  providing  a  residence.  There  can  be  no  ground, 
therefore,  for  asserting,  that  the  widow  had  a  right  by  reason  of  any  alteration,  by  the  terms  of 
the  codicil  or  subsequent  deed  of  1851,  to  revoke  the  assent  which  siie  had  given  to  the  deed  of 


indeed,  is  not  proved,  although  opportunity  oF  proof  was  offered. 

All  that  remains  to  be  stated  is  this,  that  the  widow  survived  the  husband  for  a  period  of  about 
four  years  and  a  quarter;  that  she  accepted  the  office  of  trustee  of  the  deed  of  1851 ;  that  sbe 
received  the  benefits  provided  for  her  by  the  deed  of  1835  and  the  deed  of  1851 ;  and  that  she 
died  without  attempting  in  any  manner  to  withdraw  the  consent  which  she  had  given  to  the  deed 
of  1835,  or  to  repudiate  the  provision,  that  had  been  made  for  her,  or  claiming  the  provision 
which  by  law  sbe  might  have  done.  Under  these  circumstances  the  Court  of  Session  unani- 
mously refused  to  entertain  this  appeal ;  and  it  is  indeed  a  matter  of  great  regret,  that  appeals  of 
this  kind  are  constantly  brought  when  they  serve  only  as  a  means  of  infinite  vexati<»i,  and  I  am 
a&aid  sometimes  (although  I  do  not  mean  for  one  moment  to  say  that  is  the  case  here)  they  are 
resorted  to  for  the  purpose  of  exacting  some  terms  of  compromise  or  some  concession  whicli 
the  respondent  is  compelled  to  consent  to  rather  than  sustain  the  necessary  expenses  of 
defending  an  appeal  Upon  these  grounds  I  move  your  Lordships  to  affirm  tbe  interlocittors  of 
the  Court  below. 

Lord  Cranworth. — My  Lords,  I  entirely  concur  in  the  observations  of  my  noble  and 
learned  friend.  The  only  observation  I  would  make  is,  that  with  regard  to  the  second  instm- 
ment,  the  codicil,  it  was  remarked,  that  the  truster  must  have  thought,  that  the  consent  of  the 
wife  did  not  bind  her,  because  be  says,  "  I  do  hereby  provide  and  declare,  that  in  case  my  said 
wife  or  son  shall  repudiate  this  settlement  and  claim  their  legal  provisions  in  place  of  the 
provisions  hereby  made  for  them  respectively,  or  shall  by  any  means  prevent  this  settlement 
from  taking  effect  in  whole  or  in  part,  then  my  said  wife  or  son  shall  thereby  forfeit  all  right" 
But  I  do  not  think,  that  was  at  all  a  superfluous  provision,  because  whether  the  wife  was  or  was 
not  bound,  would  depend  in  part  upon  whether  her  consent  was  a  consent  to  adopt  a  pirovision 
that  was  a  remunerative  provision.  For  if  it  was  not  a  remunerative  provision,  it  was  open  to 
her,  and  the  truster  might  have  known,  that  it  would  have  been  open  to  her  to  revoke.  Thaeforc 
it  appears  to  me,  that  that  shadow  of  an  argument  entirely  fails. . 
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■  LoKD  QlEUiSPORD. — My  LtMTds,  I  coucuT  entirely  with  my  two  noble  and  learned  friends, 
and  I  most  add,  that  from  the  moment  when  the  case  was  fully  opened,  1  have  not  broueht  my- 
selfmoKertain  the  sliffbtest  doubt  upon  any  of  the  questions  which  have  been  raised  in  this  case. 
Aod  I  must  concur  wita  my  noble  and  learned  friend  on  the  woolsack  io  expressing  my  regret, 
thai  the  appellant  in  this  case  did  not  submit  to  the  four  decisions  in  Scotland  against  her,  and 
ilut  she  has  imposed  upon  the  respondents  the  necessity  of  defending  themselves  at  very 
coasiderable  expense  against  the  appeal  which  she  has  thought  proper  to  make. 

There  are  three  questions  in  this  case  ;  and  though  I  really  hardly  think  it  is  necessary  to  add 
anything  to  what  has  fallen  from  my  noble  and  learned  friend  on  the  woolsack,  I  will  very 
shonlyadvertto  each  of  them.  The  nrst  question  is,  whether  Mrs.  Greenlees  was  bound  by  her 
sigoalare  to  the  deed  of  1835  P  Now,  upon  that  it  is  perfectly  clear,  that  that  question  is  concluded 
by  the  decision  in  Johnstone  v.  Coldstream s  and  although  the  Lord  Ordinary  in  that  case,  Lord 
Inxy,  expressed  an  opinion,  that  the  testing  clause  ought  to  be  confined  to  its  immediate  object, 
jet  die  learned  Jud^s  of  the  Court  oS  Session,  after  a  very  careful  consideration  of  the  whole 
case,  came  to  a  diiwent  conclusion,  and  decided,  that  the  statement  of  the  ccmsent  and  approved 
of  die  vife  m  the  testii^  clause  vas  quite  sufficient  to  bind  her.  No  doubt  has  ever  been  cnter- 
uined  with  regard  to  tlw  propriety  of  that  decision.  It  was  recognized  in  the  case  of  Leigkton 
T.  RusuU,  and  in  the  present  case  not  one  of  the  Judges  who  has  had  to  decide  the  question,  has 
expressed  the  slightest  doubt  as  to  the  propriety  of  that  decision.  There  was  the  decision  first 
of  the  Sheriff  substitute.  Then  that  of  the  Sheriff,  then  that  of  the  Lord  Ordinary,  and  then  the 
unanimous  opinion  of  the  Judges  of  the  Court  of  Session.  Certainly,  under  these  circumstances, 
even  supposing  that  we  entertained  any  doubt  as  to  the  propriety  of  the  decision  in  yohnston  v. 
Coldstream,  it  would  be  a  very  dangerous  thing,  (as  my  noble  andleamed  friend  on  the  woolsack 
has  said,)  even  to  express  any  disposition  to  throw  a  doubt  upon  that  decision,  because  it  might 
a&ct  the  validity  of  many  deeds  which  have  been  executed  in  the  same  way  upon  the  strength 
of  that  decision. 

Then  the  next  question  is,  whether,  supposing  that  Mrs.  Greenlees  was  bound  by  the  deed  of 
|SJ5,  she  was  relieved  from  the  effect  of  tier  signature  by  the  deed  of  1851.  It  is  quiteclear,  that 
dot  deed  was  not  an  entire  revocation  of  the  deed  of  1S35.  It  is  expressly  said  to  be  revoked 
and  recalled  only  in  favour  of  the  children  and  the  survivors  of  them  and  the  appointment  of 
Aem  as  executors  and  universal  legatees.  The  deed  of  1835  is  expressly  approved.  The  truster 
a)'s, "  I  hereby  approve  of  the  foregoing  settlement  in  all  other  respects  so  far  as  not  expressly 
altered  by  this  codiciL"  It  is  perfectly  clear,  that  there  vas  no  revocation  of  the  deed  of  1835. 
IlKreTere  additional  benefits  given  to  the  wife  by  the  provisions  of  thedeedofiSsi.  It  is  clear, 
dwrefore,  that  she  vas  not  relieved  the  effect  of  hei'  signature  to  the  deed  of  1835  by  the 
ieedof  1851. 

Tbco  the  only  remaining  question  is,  whether  the  representative  of  Mrs.  Greenlees  has  any 
po*a  to  revoke  her  consent.  Now,  it  seems  to  me,  that  there  is  no  doubt  about  this.  Supposing 
it  tas  a  donation,  and  not  a  remuneratory  contract, — supposing  that  Mrs.  Greenlees  had  the 
Pover  to  revoke  her  consent,  it  is  c^uite  clear,  that  that  power  was  personal  to  herself,  and  that 
wriepresentative  would  have  no  right  whatever  to  exercise  it. 

I  feel  that  I  ought  to  apologize  (Uiis  being  so  very  dear  a  case)  for  adding  anything  to  the 
<9>>uon  «4iicb  has  been  exprnsed  by  my  noble  and  learned  friend. 

Interlocutors  affirmed,  with  costs. 

ApptUemfs  Agents^  M.  Macgregor,  S.S.C  ;  W.  Robertson,  Westminster.— A/^i/t/^n/r* 
Morton,  Whitehead,  and  Greig^  W.S. ;  J.  B.  Greig,  Westminster. 


JUNE  la,  1865. 

Tile  Earl  of  Galloway,  App^nt^  v.  Horatio  Granville  Murray 

Stewart,  Respondent. 

Obligation— Bond — Provision  for  Younger  Children — Obligation  of  Relief— Construction- 
far/  C,  on  the  marriage  of  his  son,  W.,  by  band  stipulated  to  pay  £$000  to  the  children  of  the 
carriage,  provided  if  IV.  or  the  heirs  of  his  body  should  succeed  to  the  entailed  estate  of  B. ,  ihen 
t^  should  be  bound  to  charee  the  sum  on  the  B.  estate,  and  Earl  G.'s  obligation  should  cease. 
The  marriage  contraci  0/  IV.  repeated  the  same  obligation,  but  declared  the  trusts  of  the  ^5000 
to  he  for  the  younger  children  in  the  foresaid  event  of  succeeding  to  the  B.  estate.  W.'s  grand- 
w«  having  afterwards  succeeded  to  the  B.  estate^  Earl  G.  claimed  repetition  of  the  ^^5000. 
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Held  (reversing  judgment),  That  the  obligation  on  W,  to  relieve  Earl  G.  was  an  absolute  per- 
sonal liability^  whether  he  or  his  heirs  could  effectually  charge  the  sum  on  the  B.  estate  or  not. 

Held  further,  That  as  part  of  the  sum  of£$ooo  had,  be/ore  the  obligation  attached^  been  paid 
away  to  one  who  could  not  have  obtain^  any  part  of  what  was  charged  on  the  B.  estate,  the 
balance  only  could  be  recovered  by  Earl  'G.   (Lord  Chet^sford  dissentiente.) 

In  1804,  Colonel  William  Stewart,  afterwards  Sir  William  Stewart,  second  son  of  John  Earl  of 
Galloway,  married  Miss  Frances  Douglas,  and  the  Earl  agreed,  besides  settling  aunuittes  on  Sir 
William  and  his  intended  wife,  to  settle  a  sum  of  ^5000  on  the  children  of  the  marriage. 

The  bond  granted  by  the  Earl,  reciting  the  marriage,  bound  the  Earl  to  pay  to  certain  trustees 
;^5ooo,  for  behoof  of  the  children  of  the  intended  marriage,  and  for  belter  security,  to  grant 
heritable  security  over  his  estates  in  Scotland,  with  this  proviso  : — "  But  declaring,  as  it  is  hereby 
specially  provided  and  declared,  that  in  the  event  the  said  Colonel  William  Stewart,  or  the  hein 
of  bis  body,  shall  happen,  through  the  failure  of  the  present  heirs,  to  succeed  to  the  lands  and 
estates  of  Broughton  and  others,  which  belonged  to  the  late  James  Murray,  Esquire  of  Broughton, 
in  virtue  of  the  settlements  of  that  estate,  then  the  said  Colonel  William  Stewart,  and  the  heir  of 
his  body  in  the  possession  of  the  said  estate  of  Broughton  for  the  time,  shall  be  bound  aod 
obliged,  as  by  the  foresaid  deed  of  settlement  ai^er  the  English  form  he  has  bound  and  obUged 
himself,  and  his  heir  in  possession  in  the  foresaid  event,  to  provide  and  secure  the  said  Frances 
Douglas  in  a  free  yearly  annuity  of  £1200,  in  place  of  the  foresaid  annuity  of  ;£8oo,  and  to  secure 
the  foresaid  trustees  appointed  for  behoof  of  the  children  to  be  procreated  of  the  said  intended 
marriage  in  the  foresaid  sum  of  £^000  sterling,  all  to  be  chargeable  upon  the  said  lands  and 
estate  of  Broughton,  or  a  sufficient  part  thereof;  and  from  and  after  the  execution  of  such  deeds, 
and  the  said  Colonel  William  Stewart  and  his  heir  in  possession  for  the  time,  well  and  effectually 
charging  the  said  estate  of  Broughton  with  the  foresaid  annuity  and  provision,  then  the  foresaid 
annuity  of  £^qo  sterling,  hereby  provided  by  me  to  the  said  Frances  Douglas,  and  the  said  sum 
of  ^5000  sterling  of  provisions  for  children,  shall  thenceforth  wholly  cease  and  determine." 

The  marriage  settlement,  reciting  the  bond,  contained  a  covenant  by  the  marriage  trustees  to 
stand  possessed  of  the  /isooo,  and  permit  the  same  to  be  a  charge  on  the  estate  of  the  Earl,  until 
the  children,  being  males,  should  attain  the  age  of  twenty-one,  or,  being  females,  should  marry; 
and  there  was  this  proviso : — *'  Provided  also,  and  it  is  hereby  further  specially  covenanted, 
declared,  and  agreed  by  and  between  all  the  said  parties  to  these  presents,  that  in  case  the  said 
William  Stewart  or  the  heirs  of  his  body  shall,  at  any  time  or  times  hereafter,  happen,  through 
the  failure  of  the  present  heirs,  to  succeed  to  the  lands  and  estates  of  the  late  James  Murray, 
Esquire  of  Broughton,  deceased,  under  or  by  virtue  of  the  settlements  made  by  him  of  such  lands 
and  estates,  then,  and  in  such  case,  the  said  William  Stewart,  and  the  heirs  of  his  body  in  the 
possession  of  the  said  estate  of  Broughton,  shall  and  will  forthwith,  after  such  succession,  well 
and  efiectually  settle  and  assure  a  clear  yearly  jointure  or  annuity  of  £,  1 200  per  annum,  to  be  issuing 
out  of  and  charged  upon  the  said  lands  and  estates,  or  a  sufficient  part  thereof,  unto  her,  the  said 
Frances  Douglas,  the  intended  wife  of  the  said  William  Stewart,  for  and  during  the  term  of  her 
natural  life,  in  lieu  and  stead  of  the  aforesaid  annuity  of  ^800  hereinbefore  mentioned  to  have 
been  secured  to  her;  and  the  said  William  Stewart,  or  the  heirs  of  his  body  in  possession  of  tbe 
said  estates,  shall  and  will  also  forthwith  well  and  effectually  charge  the  said  lands  and  estates 
to  which  he  shall  so  succeed,  or  a  sufficient  part  thereof,  with  the  payment  of  the  said  sum  of 
£$000  to  the  said  George  Lord  Viscount  Garlies,  William  Philips  Inge,  Edward  Lord  Harewood, 
and  Henry  Lascelles,  and  the  survivors  and  survivor  of  them,  his  executors  and  administrators, 
upon  the  trusts,  and  to  and  for  the  ends,  intents,  and  purposes,  and  with,  under,  and  subject  to, 
the  several  powers,  provisoes,  limitations,  declarations,  and  agreements  hereinbefore  expressed, 
declared,  and  contained,  of  and  concerning  the  same,  or  so  many  of  them  as  shall  be  then  sub- 
sisting and  capable  of  taking  effect^  save  and  except  only,  that  an  eldest  or  only  son  of  the  said 
intended  marriage  shall,  in  the  event  aforesaid,  be  excluded  from  any  participation  of  the  said 
trust  premises,  the  beneBt  of  which  shall,  in  the  event  of  such  succession,  be  wholly  coined  to 
tbe  ottier  child  or  children  of  the  said  marriage,  not  including  the  eldest  or  only  son ;  and  upoa 
such  settlement  respectively  being  so  duty  and  effectually  mfule  and  executed,  as  aforesaid,  mt 
not  otherwise,  the  said  annuity  of  ^800  so,  as  aforesaid,  diarged  upon  the  said  lands  and  estates 
of  the  said  John  Earl  of  Galloway,  and  also  the  said  charge  of  the  said  sum  of  ^£$000^  shall  forth- 
with wholly  cease  and  determine,  and  all  and  every  the  clauses,  conditions,  and  agreements, 
matters  and  things,  in  these  presents,  or  in  the  said  hereinbefore  in  part  recited  bonds  or  writings 
obligatory,  so  far  as  the  same  respectively  relate  to  or  concern  the  said  annuitj-  and  suras  of 
money,  or  either  of  them,  shall  become  absolutely  null  and  void,.to  all  intents,  constructions,  and 

Eurposes  whatsoever,  as  if  these  presents  and  the  said  bonds  or  writings  obligatory  respectively 
ad  never  been  made." 

After  the  marriage,  John  Earl  of  Galloway  charged  his  estates  with  the  said  sum  of  £S'xa. 


'  See  previous  report  24  D.  93 :  34  Sc.  Jur.  54.      S.  C.  3  Macpb.  H.  L.  73 :  37  Sc.  Jur.  484. 


E.  GALLOWAY  v.  STEWART.    [Z.  Westbury  L.  C]  1337 


Fuinstees  afterwards  made  the  sum  a  burden  on  the  Earl's  estates  of  Baldoon  and  Newton 
Stmrt  The  interest  had  been  paid  by  the  Eari's  son  and  his  grandson,  the  appellant. 

Sir  VriUiam  Stewart  died  in  1827,  leaving  bis  children,  Captain  Horatio  Stewart  and  MrsL 
BaSlie.  In  1846  Sir  William's  grandson,  the  son  of  Captain  Horatio,  viz.  Horatio  Granville 
Nnrray  Stewart,  bom  in  i834>  succeeded  to  the  entailed  estate  of  Broughton.  By  the  entail  of 
the  Brou^ton  estate,  the  heir  of  entail  could  not  make  the  said  sum  of  ^£5000  a  burden  on  that 
estate. 

Of  the  £$000,  the  marriage  trustees  had  applied  a  pprtion  in  purchasing  a  commission  for 
Capoin  Horatio  Stewart ;  ^£1700  was  appointed  to  Mrs.  BaiUie  on  her  marriage ;  the  rest  was 
piid  to  Captain  Horatio  Stewart  in  1834. 

The  [Hirsuer,  the  present  Earl  of  Gadloway,  raised  the  present  action  to  have  it  declared,  that 
the  defender  was  bound  to  relieve  him  of  the  said  sumof  ^£5000.  The  Lord  Ordinary  (Neaves) 
bdd  the  defender  was  not  bound  to  relieve  the  pursuer,  unless  the  defender  could  effectually 
diarge  the  sum  on  the  estate  of  Broughton.  The  First  Division  held,  that  the  defender  was  not 
boond  to  relieve  the  pursuer,  because  the  time  of  payment  of  the  provisi(ms  had  already  passed, 
and  the  obligation  became  extinguished.   The  pursuer  now  appealed. 

RoU,  Q.Ct  and  BullaKf  for  the  appellant,  contended,  that  the  respondent  was  bound  to  relieve 
dK  zppdiant,  either  because  the  oohgati«i  was  absolute  to  repay  the  sum,  or  because  the  event 
had  happened  on  which  repayment  was  to  be  made. 

Tki  Atlonuy  General  (Pahner^  and  WieketUt  for  the  respondent 


Lord  ChancelijOR  Westbury. — My  Lords,  this  appeal  is  presented  from  an  interlocutor  of 
Ae  First  Division  of  the  Court  of  Session,  and  also  from  an  interlocutor  of  the  Lord  Ordinary. 
The  two  interlocutors  arrived  at  the  same  conclusion,  although  they  were  based  upon  different 
groDiids  embodied  in  those  interlocutors.  The  question  is  one  of  some  nicety,  as  it  affects  the 
cfjuttahle  jurisdiction  of  the  Court  of  Session  in  Scotland. 

Id  the  y^ear  1804  Lieutenant  Colonel  Stewart,  who  was  the  second  son  of  Lord  Galloway, 
entered  into  a  contract  of  marriage  with  a  lady  of  the  name  of  Douglas.  It  appears,  that  at  that 
time  Lieutenant  Colonel  Stewart  was  not  possessed  of  any  property  beyond  an  allowance  of 
iioa  a  year  made  to  him  by  his  father,  except  that  he  was  one  of  a  series  of  heirs  of  entail  in 
the  destination  of  a  very  considerable  estate  called  the  Broughton  estate.  Accordingly  the  Earl 
of  Galloway  undertook  the  duty  of  making  a  provision  for  the  lady  in  the  event  of  her  surviving 
Sir  William  Stewart,  her  intended  husband,  and  for  the  children  of  the  marriage.  That  provision 
»  made  by  the  £^1  was  embodied  in  a  bond  executed  by  the  Earl  of  Galloway  upon  the  marriage 
of  Sir  William  Stewart,  dated  18th  April  1804. 

It  b  unnecessary  to  call  your  Lordships'  attentiim  to  the  form  of  the  bond  in  any  detail  I  may 
Hi^that  part  of  the  provision  was  6rst  to  pay  to  Miss  Doi^las,  in  the  event  of  the  marriage 
tiio^  place,  and  of  her  subsequently  becoming  the  widow  of  Sir  William,  an  annuity  of  j£8oo 
darii^  her  life.  Then  it  provided,  that  in  the  event  of  Sir  William  dying  leaving  any  child  or 
childmi  ftf  the  marriage,  the  Earl  should  make  a  payment  out  of  a  certain  estate  of  a  sum  of 
ifxo.  And  then  it  went  on  to  declare  the  trusts  of  that  5000,  providing,  however,  that  in  the 
cfCBttrf  Sir  William  Stewart  or  the  heirs  of  his  body  happening  through  the  failure  of  the  present 
heirs  to  succeed  to  the  Broughton  estate,  then  Sir  William  and  the  heirs  of  his  body  in  possession 
of  the  estate  of  Broughton,  should  be  bound,  as  by  the  deed  of  settlement  he  had  bound  himself, 
(reference  being  thereby  made  to  a  contemporaneous  deed  of  settlement  in  the  English  form,) 
toproride  and  secure  to  Miss  Douglas  a  free  yearly  annuity  of  £\2£o,  in  lieu  of  the  annuity  of 
/k»,  and  to  secure  to  the  trustees  for  the  children  of  the  marriage  the  aforesaid  sum  of  j^sooo 
staling,  all  of  which  sums  are  chargeable  upon  the  lands  and  estate  of  Broughton,  or  any  part 
Aerem.  And  then  it  is  provided,  that  upon  that  being  done,  and  the  annuity  and  provision  being 
duly  charged  upon  the  estate  of  Broughton,  the  obligation  so  entered  into  by  the  Earl  for  the 
satDc  purpose  should  wholly  cease  and  determine. 

It  is  quite  dear,  tberefue,  that  this  bond  was  intended  to  be  auxiliary  and  supplementary  <»ly 
to  the  charges  to  the  same  effect  made  upon  the  Broughton  estate,  if  Sir  William  or  the  heirs 
Itts  body  should  become  entitled  to  the  possession  of  that  estate. 

These  inwisions  so  made  by  the  Earl  were  included  in  a  contemporaneous  deed  of  settlement 
entered  into  between  Sir  William  and  his  intended  wife,  and  to  which  his  father,  the  Earl,  was 
^  a  party,  which  likewise  bears  date  i8th  April  1804.  That  is  an  instrument  of  considerable 
length.  I  may  state  briefly,  that  it  recites  the  bond  fully,  and  the  defeasance  of  the  bond  in  the 
of  a  similar  provision  being  made  by  a  charge  upon  the  Broughton  estate.  And  then  it 
Vent  on  to  direct  and  declare  the  trusts  of  the  £$000  more  fully,  which  in  reality  are  funds  for 
the  benefit  of  all  such  children  of  the  marriage  as  should  attain  the  age  of  21,  being  sons,  or, 
being  daughters,  should  attain  that  age  or  marry,  with  a  provision  for  their  maintenance  during 
Runority,  and  also  for  the  advancement  of  any  son  by  the  purchase  of  a  commission  in  the  army 
<luiag  his  minority,  and  then  there  was  power  given  to  Sir  William  and  bis  intended  wife  to  make 
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appointments  of  this  sum  of  j^S^oo  unto,  betveeni  and  among  all  and  every,  or  one  or  mor^  at 
the  children  of  the  said  Sir  William  by  his  said  intended  vife,  at  such  time  as  they  should  ttunk 
prop«-  to  appoint  And  after  declaring  the  trusts  fully,  and  creating  cross  limitations  hetveen 
the  children  of  the  marriage,  the  settlement  vent  on  to  provide  for  the  event  of  Sir  William 
becoming  entitled  to  the  Broughton  estate.  And  it  will  be  necessary  to  call  your  Lordship^ 
attention  to  the  language  of  this  provision,  "  provided  also,  and  it  is  hereby  sjiecially  covenanted 
and  declared,  and  agreed  by  and  between  all  the  said  parties  to  these  presents."  These  words, 
therefore,  contain  a  covenant  by  Sir  WiUiam  Stewart  with  his  fadier  the  Earl,  "  that  in  case  the 
said  William  Stewart  or  the  heirs  of  his  body  shall  at  any  time  or  times  hereafter  happen  througb 
the  failure  of  the  present  heirs  to  succeed  to  the  lands  and  estates  of  the  late  James  Murray,  Esq., 
of  Broughton,  deceased,  under  or  by  virtue  of  the  settlements  made  by  him  of  such  lands  2nd 
estates,  then  and  in  such  case  the  said  William  Stewart  and  the  heirs  of  his  body  in  the  posses- 
sion of  the  said  estate  of  Broughton,  shall  and  will  forthwith,  after  such  succession,  well  and 
effectually  settle  and  assign  a  clear  yearly  jointure  or  annuity  of  /1200  per  annum  to  be  issuing 
out  of  and  charged  upon  the  said  lands  and  estates,  or  a  sufficient  part  thereof,  unto  her,  the  saM 
Frances  Douglas,  the  intended  wife  of  the  said  William  Stewart,  for  and  during  the  time  of  her 
natural  life,  in  lieu  and  stead  of  the  aforesaid  annuity  of  £Soo  hereinbefore  mentioned  to  have 
been  secured  to  her.  And  the  said  William  Stewart,  or  the  heirs  of  his  body  in  possession  of  die 
said  estates,  shall  and  will  also  forthwith  well  and  effiectiudly  charge  the  said  lands  and  estates 
to  which  he  shall  so  succeed,  or  a  sufficient  part  there<tf,  with  the  payment  of  the  said  sum  of 
;£5000  to  the  trustees,  namely,  to  the  said  George  Viscount  Garlics,  W.  Philips  Inge,  Edward 
Lord  Harewood,  and  Henry  Lascelles,  and  the  survivors  and  survivor  of  thenn,  his  execut(»s 
and  administrators,  upon  the  trusts,  and  to  and  for  the  ends,  intents,  and  purposes,  and  with, 
under,  and  subject  to  the  several  powers,  provisoes,  limitations,  declarations,  and  agreements 
hereinbefore  expressed,  declared,  and  contained." 

Now  the  trusts  thereinbefore  expressed  and , declared  are  the  trusts  that  were  declared  of  the 
/5000  secured  by  Lord  Galloway.  Bnt  then  there  was  an  exception  applicable  only  to  tht 
^5000  thus  covenanted  to  be  raised  under  the  settlement  of  the  Broughton  estate.  And  the 
exception  was,  that  an  eldest  or  only  son  of  the  said  intended  marriage  should,  in  the  event 
aforesaid,  be  excluded  from  any  participation  in  the  trust  premises,  the  benefit  of  which  should 
be  wholly  confined  to  the  other  children.  There  was,  therefore,  this  difference  between  the 
provisions  of  the  trusts.  The  ;f  5000  secured  by  Lord  Galloway's  bond,  if  it  became  payable 
would  vest  in  all  the  children,  including  the  eldest  son ;  but  the  ;<^5ooo  to  be  raised  under  the 
settlement,  if  that  became  payable,  would  vest  in  the  younger  children  exclusively,  the  eldest 
being  excluded  from  any  participation  therein.  Then  the  settlement  provided,  that  the  /800  per 
annum  so  charged  upon  the  lands  of  the  Earl  of  Galloway,  "and  also  the  said  charge  of  the 
said  sum  of  £3000,  shall  forthwith  wholly  cease  and  determine." 

I  think  it  is  apparent  from  the  case,  as  I  have  already  stated  it  to  your  Lordships,  that  it  was 
clearly  intended,  that,  in  the  event  of  Sir  William  Stewart  or  the  heirs  of  his  body  becoming 
entitled  to  the  Broughton  estate.  Lord  Galloway's  provision  by  his  bond  was  to  be  superseded 
by  the  other  provision  ;  and  that,  therefore,  Lord  Galloway's  provision,  having  regard  to  that 
fact,  is,  in  reality,  in  the  nature  of  a  security  for  the  performance  of  the  engagement  entered  into 
by  Sir  William  Stewart  with  reference  to  the  Broughton  estate.  And  the  annuity  for  the  wife 
and  the  provision  for  the  children  were  properly  undertaken  by  Sir  William  Stewart,  the  husband 
and  father,  contingently  upon  the  succession  of  the  Broughton  estate  opening  in  his  favour.  It 
is  quite  clear,  that  Lord  Galloway's  provision  was  intended  to  be  superseded,  if  that  event  took 
place.  And,  therefore,  it  was  in  the  nature  of  a  collateral  security,  and  an  engagement  for  tbe 
performance  of  the  engagement  on  the  part  of  the  principal,  tbe  husband  and  father. 

The  evrats  that  happened  were  these  :  There  were  two  children  of  this  marriage.  There 
oneson,  Horatio  Captain  Stewart,  who  died  in  1835.  Galloway  died  in  1819.   Sir  William 

Stewart  died  in  1827.  Upon  the  death  of  his  son  in  1835,  Horatio,  the  present  respcHident, 
who  is  the  son  of  Captam  Horatio,  became  the  heir  at  law  of  Sir  William  Stewart  He  is  also 
bis  ^rsonal  representative  ;  and  on  the  succession  to  the  Broughton  estate  ojpening  in  &voar 
of  Sir  William  Stewart  and  the  heirs  of  his  body  in  1846,  the  respcmdent,  as  heir  of  the  body  « 
Sir  WiUiam,  became  entitled  to  that  estate. 

Now,  under  the  deed  of  entail  of  the  Broughton  estate,  having  regard  to  the  destinations 
in  that  deed,  there  would  have  been  no  power  in  Sir  William  Stewart,  if  he  had  succeeded  » 
that  estate,  to  do  more  than  to  make  certain  provisions  for  his  younger  children.  But,  <^ 
course,  it  is  obvious,  that,  as  Sir  William  Stewart  did  not  succeed  to  that  estate,  the  heir  of  the 
body  of  Sir  William  could  not  exercise  that  power  in  favour  of  the  children  of  Sir  William,  who 
would  stand  in  the  relation  to  him  of  brothers  or  sisters.  The  power  given  by  the  Broughton 
deed  of  entail  was  a  power  to  be  exercised  by  the  heir  at  law,  the  heir  of  the  body  of  Sir  William. 
And  Sir  William  Stewart  himself  having  died  before  the  succession  opened,  neither  Sir  William 
nor  the  heir  of  his  body  could  exercise  that  power  in  favour  of  the  children  of  Sir  William. 

The  question  then  immediately  arises,  wbether>  under  this  form  of  covenant,  between  Sir 
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Wmiun  ind  his  father,  there  does  or  does  not  arise,  and  vhetber  there  was  or  was  not  intended 
to  irise,  a  i}ersonal  obligation  on  the  part  of  the  son.    Now  that  has  been  a  subject  of  much 
aosdcntioo.    I  may  venture  to  say,  that  I  entertained  for  some  time  scrnie  doubt  upon  that 
pooL  Bit  it  is  impossible  to  arrive  at  the  conclusion,  that  there  was  no  personal  liability  on  the 
pui  of  Sir  Vi^iam,  without  8trikin|;  out  of  the  clause  the  imjportant  words  "  or  any  heir  of  the 
mrtiiny  time  thereafter."    It  is,  I  think,  perfecdy  clear  in  the  language  as  it  stands,  that 
Aere  does  arise  a  clear  personal  contract  and  obligation  by  coveuant  on  the  part  of  Sir  William, 
as  aUigatim  which  his  assets  must  answer,  although  he  himself  or  the  heirs  of  his  body  never 
bad  [he  power  of  fulfilling  in  specie  that  obligation.    If  you  were  to  hold,  as  the  Lord  Ordinary 
hs  done,  that  there  was  no  personal  obligatioo  affecting  Sir  William  ;  that  it  was  a  contract 
euirely  dependent  upon  a  contingency;  and  tliat  the  personal  liability  did  not  arise,  because  the 
CDOtiDgency  did  not  happen  within  the  lifetime  of  Sir  William,  then,  of  necessity,  as  I  have  already 
obserred,  you  must  strike  out  material  words  from  the  covenant,  the  presence  of  which  wordsj  I 
thinlc,  having  regard  to  all  established  rules  of  construction,  necessarily  brings  you  to  the 
OMcIusion,  that  it  was  intended,  that  Sir  William  should  contract  that  obligation,  which,  indeed, 
it  might  be  reasonable  that  he  should  contract ;  because  if  the  event  that  formed  the  subject  of 
the  contingency  had  happened,  there  would  have  been  a  considerable  property.  The  respondent, 
his  grandson,  is  his  general  personal  representative,  and  also  his  heir  at  law.   The  universitas 
d  the  estate  of  Sir  William  is  therefore  vested  in  the  respondent.  It  mifht  be  reasonable,  that, 
as  between  tbe  son  and  the  &ther,  in  the  ev«it  of  the  son's  marriage  being  provided  tor  by  his 
sncceeding  to  the  Broughton  estate,  the  assets  of  the  s«i  might  be  held  bable  to  answer  the 
(ddigatioD,  which,  in  the  first  instance,  had  been  taken  for  him  by  his  father. 

The  next  question  which  arises  is  as  to  the  ratio  decidendi  of  the  Court  of  Session.  T^e  Inner 
Hoase,  agreeing  in  the  conclusion,  though  not  concurring  in  the  mode  of  arriving  at  it  which 
the  hxA  Ordinary  adopted,  has  come  to  this  conclusion,  (if  1  un^rstand  it  rightly,)  that  inasmuch 
» tbe  provision  made  under  Lord  Galloway's  bond  had  been  paid  before  the  succession  ^  the 
Broogtiton  estate  opened,  the  time  for  the  performance  of  the  covenant  by  Sir  William,  had  gone 
bf;  and  that,  therefore,  when  the  covenant  came  into  operation  by  the  succession  to  the 
Broagfaton  esute  being  vested  in  him,  there  was  no  longer  any  necessity  for  it,  inasmuch  as  the 
flfcject  of  it  had  already  received  the  money  destined  for  him. 

N'ow  in  order  to  make  this  point  intelligible,  it  is  necessary  to  state  to  your  Lordships,  that  it 
afpears,  that  two  thirds,  I  think,  or  a  very  considerable  proportion,  of  the  j^Sooo  which  Lord 
Galloway  bound  himself  to  provide,  had  been  appointed  to  Captain  Horatio  Stewart  for  the 
prpose  of  giving  him  advancement  in  the  army,  and  for  other  purposes,  and  that  the  remainder 
flfdiesom  of,;^5ooo,  namely,  the  sum  of  ^£1700^  was  appointed  to  the  daughter  of  Sir  W.  Stewart 
■pan  the  occasion  of  her  marriage  with  a  gentleman  of  the  name  of  BaiUie.  This  sum  of  money 
Wars  to  have  been  raised  in  two  chai:ges  upon  the  Galloway  estates,  and  to  have  been  made 
w  abject  of  an  assignation  in  fxvaaxm  the  present  appellant.  Tlw- question  then  arises — Is 
Cooit  of  Session  right  in  holding,  that  the  trust  for  the  children  created  1^  Sir  William's 
■avriage  settlement  has  come  to  an  end,  and  is  no  longer  available  in  consequence  of  those 
ditldren  having  received  the  sum  destined  for  them  under  the  collateral  obligation  of  a  person 
*ho  was  in  reality  a  surety  for  their  father  ? 

.So»,  with  great  deference  to  the  learned  Judges  of  the  Court  of  Session,  I  apprehend,  that 
they  have  not  sufficiently  considered  the  equity  arising  out  of  the  relation  itself.  The  Court  of 
Session  appears  to  have  held,  that  as  there  was  no  provision  for  repetition,  the  receipt  of  the  money 
n  tbe  manner  1  have  mentioned  by  the  children  of  the  marriage  did,  in  effect,  put  an  end  to  the 
tnist  arising  under  the  covenant  of  Sir  W.  Stewart,  and  that  consequently  it  was  not  competent 
to  any  child  of  the  marriage  to  claim  the  benefit  of  that  covenant  and  of  the  trusts  created  by 
WW. Stewart's  settlement  of  the  /500a  Now,  I  apprehend,  that  if  the  succession  to  the 
Bnnghtra  estate  had  taken  place,  and  the  ^£5000  had  been  actually  charged  upon  the  Broughton 
••atei  and  if  a  child  of  the  marriage  had  previously  received  from  the  surety  the  amount  payable 
to  that  child  under  the  settlement,  the  person  who  as  surety  has  paid  the  child  would  have  had  a 
Id  the  name  of  the  child,  to  receive  the  money  payable  under  the  prior  obligation^  namely, 
the  obligation  of  the  ^ther.  That  would  agree  with  tbe  form  of  equity  which  is  aidministered  in 
the  Court  of  Chancery  in  England,  and  its  meaning  is  this  :  If  the  debt  is  paid  by  the  surety  or 
tinier  the  obligation  en  the  surety,  the  debt  is  not  extinguished  by  that  payment,  but  the  debt  is 
tKetrable  by  the  party  who  has  so  paid  it  in  the  character  of  assignee  of  tbe  person  entitled  under 
w obligation.  If,  therefore,  it  really  was  the  intent,  that  Lord  Galloway's  engagement  should 
he  snhsidiary  to  Sir  W.  Stewart's  engagement  and  if  Sir  W.  Stewart's  covenant  is  to  stand  in 
the  place  of  the  Broughton  estate  in  case  the  Broughton  estate  cannot  be  reached,  and  if  it  be 
that  the  circumstance,  that  the  Broughton  estate  cannot  be  reached,  does  not  relieve  Sir 
Stewart's  estate  from  that  liability,  then  it  follows,  that  the  party  who,  under  the  obligation  <^ 
^|ety,  has  paid  the  person  enttded  under  the  obligation,  is  entided,  in  right  of  that  payee,  to  the 
™«t  of  the  covenant  entered  into  by  the  person  who  was  intended,  as  between  the  two  obligors, 
'<*K  the  principal  debtor.  And  that  right  in  equity  arises,  as  1  have  said,  not  by  virtue  of  any 
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particular  covenant,  but  by  virtue  of  the  relation  in  vhich  the  two  contracting  parties  stand  to 
each  other  as  surety  and  principal  debtor. 

The  only  mode,  therefore,  vhich  I  apprehend  your  Lordships  can  take  of  viewing  the  matter 
is  to  consider  this  question,  Was  it  intended,  that  the  Earl  of  Galloway  should  be  relieved  front 
his  obligation  by  the  succession  of  Sir  William  or  his  heir  to  the  Broughton  estate  ?  That 
question,  I  apprehend,  would  certainly  be  answered  in  the  aflirmative.  Then  if  the  Broughtoo 
estate  cannot  be  reached,  so  as  to  relieve  the  Earl,  does  not  the  liabihtyof  Sir  W.  Stewart  arise? 
That  question  also,  I  apprehend,  must  be  answered  in  the  affirmative.  Then  the  liability  of  Sir 
William  under  the  covenant  stands  in  lieu  of  the  Broughton  estate,  and  if  the  Earl  of  Gallowa;^ 
would  have  been  entitled  to  be  indemnified  out  of  the  Broughton  estate  in  case  of  its  being 
reached,  he  is  also  entitled  to  be  indemnified  under  the  covenant  of  Sir  W.  Stewart,  which  in  the 
event  that  has  happened  stands  in  lieu  of  the  Broughton  estate.  These  observations,  yonr 
Lordships  will  observe,  are  applicable  only  to  the  ^1700,  because  it  is  impossible  to  reach  Sir 
W.  Stewart  or  his  estate  except  by  virtue  of  the  trusts  which  he  has  declared  for  the  5000  which 
was  to  be  raised  out  of  the  trust  estate.  Now,  that  ^5000  would  not  enure,  as  to  any  part  of  ii, 
for  the  benefit  of  the  son ;  and  though  Lord  Galloway  has  paid  the  son.  Captain  Stewart,  two 
thirds  of  that  ;£5ooo,  and  has  paid  to  the  daughter  only  /1700,  yet,  inasmuch  as  he  could  claim 
only  in  the  character  of  assignee  of  the  daughter,  he  could  claim  only  that  which  the  daughttr 
vould  become  entitled  to  by  virtue  of  the  trusts  in  her  fovour.  I  am  afraid,  therefore,  that  I 
must  advise  your  Lordships  to  recognize,  as  the  foundation  of  the  order  which  1  have  to  propose 
to  your  Lordships  in  this  case,  that  the  relief  must  be  confined  to  the  £  1 700,  and  cannot  be  extended 
to  the  sum  of  money  paid  to  the  son  ;  because  )'ou  cannot  extend  the  liability  of  the  father's 
covenant  beyond  the  limits  of  the  /jooothat  would  have  been  raisable  out  of  the  Broughton 
estate.  Now,  the  ^£5000  raisable  out  of  the  Broughton  estate  could  not  enure,  as  to  any  part  cS 
it,  for  the  benefit  of  the  son;  and  though  Lord  Galloway  has  paid /3300  besides  the  j£i7oo,yetai 
the  son  was  not  entitled  to  any  portion  of  the  ;^Sooo  raisable  out  of  the  Broughton  estate,  the^^ 
fore  the  assignee  of  the  son  is  not  entitled  to  any  part  of  the  benefit  arising  from  the  covenant 
of  the  father.  I  must  therefore  submit  to  your  Lordships,  that  these  interlocutors  be  revened, 
and  that  it  be  declared,  that,  to  the  extent  of  the  sum  of  / 1700  paid  by  the  Earl  of  Galloway  to 
Mrs,  Baillie,  the  Earl  of  Galloway  is  entitled  to  the  benefit  of  the  covenant  of  Sir  W.  Stewart, 
that  covenant  being  in  point  of  fact  a  liability  which  the  Broughton  estate  was  intended  to  bear. 

Lord  Cranworth. — My  Lords,  the  covenant  in  this  case  was,  that  if  W.  Stewart  or  the  bars 
of  his  body  should  at  any  time  thereafter  succeed  to  the  Broughton  estates,  then  he,  and  the  hein 
of  his  body  in  possession  of  tho^e  estates,  would  forthwith,  aner  such  succession,  well  and  efTea- 
ualty  charge  the  said  estates  with  the  said  sum  of /5000  to  the  trustees,  upon  the  trusts  therein- 
before declared  concerning  the  same,  or  such  of  them  as  should  be  then  subsisting  and  capaUe 
of  taking  effect,  save  only,  that  an  eldest  or  only  son  of  the  marriage  should  in  that  event  be 
excluded  from  any  participation  in  the  trust  premises. 

This  covenant  was,  that  an  act  should,  in  a  certain  event,  be  done  which  was  neither  ille^  nor 
impossible.  There  is  no  ground  for  suggesting,  that  it  was  illegal,  and  it  was  not  impossible,  fw 
it  might  be  accomplished  by  the  concurrence  of  every  successive  tenant  in  tail.  I  am  therefore 
of  opinion,  that  the  covenant  was  valid,  and  was  binding  on  Sir  William  and  his  heirs,  and  so, 
that  the  imerlocutar  of  the  Lord  Ordinary  cannot  be  sustained. 

But  the  real  question  is  as  to  the  true  construction  of  the  covenant  Two  points  appear  to  me 
clear ;  First,  only  one  sum  of  ;£5ooo  was  to  be  settled.  Second,  nothing  was  covenanted  to  be 
made  a  charge  on  the  Broughton  estate,  which  could  not  go  to  the  children  of  the  marriage  other 
than  an  eldest  or  only  son.  Before  the  succession  opened  to  the  Broughton  estate,  the  only  son 
of  the  marriage  had  become  absolutely  entitled  to  ^3300,  part  of  the  £$000,  so  that  no  part  of 
that  sum  could  in  any  circumstances  become  a  charge  on  the  Broughton  estates.  The  question 
is  therefore  confined  to  the  £1700  appointed  to  the  daughter.  The  trusts  as  to  the  ^£3300  wer^ 
as  to  the  Broughton  estate,  incapable  of  taking  effect,  or  perhaps  it  would  be  mtxe  correct  to  say, 
never  arose.  The  Judges  in  tne  Court  below  made  no  distinction  as  to  these  two  sums — that 
which  went  to  the  son,  and  that  which  went  to  the  daughter.  They  were  of  opinion,  that  as  the 
time  at  which  the  whole  of  the  ^£5000  vested  in  the  children  of  the  marriage  had  arrived  long 
before  the  year  1846,  when  the  heir  of  the  body  of  Sir  W.  Stewart  succeeded  to  the  Broughton 
estate,  the  appellant  had  no  claim  under  the  covenant  in  question. 

This  case  is  one  of  difficulty,  and  I  confess,  that  my  mind  has  changed  more  than  once  in 
considering  it.  But  i  have  finally  come  to  the  same  conclusion  at  which  my  noble  and  learned 
friend  on  the  woolsack  has  arrived,  namely,  that  as  to  this  ^1700  the  covenant  and  the  trust 
still  remain  in  force.  I  cannot  discover  any  principle  which  would  warrant  us  in  holding,  that 
when  the  issue  of  the  marriage  attained  a  vested  interest  in  the  ^5000,  the  covenant  for  substitu- 
tion of  the  Broughton  estate  was  at  an  end-  The  argument  derived  from  the  doctrine  as  to  the 
time  at  which  funds  divisible  among  a  class  are  to  be  distributed  does  not  appear  to  me  to  be 
applicable  to  a  case  like  this,  where  there  is  no  necessity  for  drawing  an  arbitrary  line.  Where 
a  fund  is  to  be  distributed  among  the  children  of  A  at  the  death  of  B,  the  Court  has  held,  that 
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ufjtribution  was  to  take  place  on  a  specified  even^  those  who  vere  then  to  take  could  not 
ior^e  persons  to  be  bom  thereafter ;  and  so,  that  by  the  children  of  A  must  be  meant  children 
born  berore  the  death  of  B,  when  the  fund  was  to  be  distributed.  But  I  cannot  see  how  that 
iraqile^plies  to  the  present  case,  where  the  lapse  of  time  to  occur  before  the  covenant  is  to 
opente  cannot  create  any  difficulty  as  to  who  are  the  objects  of  the  trust. 

The  only  question,  as  it  seems  to  me,  is,  whether,  when  the  grandson  of  Sir  W.  Stewart 
sKcteded  in  1846  as  heir  of  his  body  to  the  Broughton  estate,  the  payment  of  the  £1 700  to  Mrs. 
I     Bai]Iie,2s  the  only  daughter  of  the  marriage,  oi^ht  to  be  treated  as  a  subsisting  trust  ?  If  it  bad 
never  been  paid  to  her,  but  had  continued  all  along  a  charge  on  the  Galloway  estates,  I  cannot 
'    tbialt;  thai  the  mere  circumstance  of  its  having  become  a  vested  interest  in  her  could  have 
eubled  the  Court  to  say,  that  the  trust  was  not  a  subsisting  trust  capable  of  taking  effect ;  and 
I    if  that  were  so,  the  covenant  to  charge  the  Broughton  estate  then  came  into  operation.  The 
iair  inference,  however,  seems  to  me  to  be>  that  this  money  was  long  ago  paid  to  Mrs.  Bailtie 
I   bjr  SOCK  third  person,  who  advanced  it  on  an  assignment  from  her  of  her  mterest  in  it  by  way 
'   of  security.   This  is  substantially  so  stated  in  the  6th  article  of  the  condescendence,  and  is 
admiittd  by  the  respondent   The  money,  therefore,  still  remains  a  subsisting  charge  on  the 
,   Gallovay  estates,  due  not  indeed  to  Mrs.  Baillie  herself,  but  to  the  person  or  persons  to 
rtoiD  she  assigned  it   The  satisfying  of  this  charge  remains,  therefore,  in  my  opinion,  a 
trust  within  the  true  intent  and  meaning  of  the  settlement  now  subsisting,  and  capable  of  talong 
dea 

The  result  is,  that  the  interlocutors  appealed  against  must  be  reversed,  and  the  case  must  be 
remitted  hack  to  the  Court  of  Session,  with  a  declaration,  that  the  respondent  is  bound  to  relieve 
^  estates  of  Baldoon  and  Newton  Stewart,  and  the  other  estates  comprised  in  the  settlement  of 
tbe  3d  July  1804,  from  the  sum  of  £1700,  part  of  the  ^£5000  cluurged  thereon  for  the  children  of 
SirW.  Stewart. 

Lord  Chelmsford. — My  Lords,  I  have  the  misfortune  to  differ  with  my  two  noble  and 
kanied  friends,  and  think,  contrary  to  their  opinion,  that  the  interlocutors  appealed  from  ought 
to  be  affirmed. 

Tbe  question  (the  difliculties  of  which  have  not  been  entirely  removed  by  the  full  argument  at 
Ik  bar)  turns  upon  the  effect  of  the  covenant  of  Colonel  Stewart  contained  in  his  marriage 
«tlement  of  i8th  April  1804. 

Although  the  bond  of  Lord  Galloway,  of  even  date  with  the  settlement,  must  be  regarded  as 
pstof  tw  same  transaction,  yet  there  are  some  considerations  which  apply  to  it  separately,  and 
iluch  require  some  attention. 

By  this  bond  Lord  Galloway  bound  and  obliged  himself,  in  case  Colonel  Stewart  should  depart 
tlus  life  leaving  any  child  or  children  of  the  marriage,  to  pay  the  sum  of  £$000  to  tbe  trustees 
Bused  ID  the  deed  of  settlement,  in  trust  for  the  ends,  uws,  and  purposes  specified  in  such  deed, 
Bxlfor  the  better  securing  the  provision  of  .^5000,  to  grant  heritable  security  over  lands  and 
CKalebelcmging  to  him  in  Scotland. 

Tbe  defeasance  (as  it  would  be  called  in  England)  provided,  that  in  the  event  of  Colonel 
S'e'anorthe  heirs  of  his  body  succeeding  to  the  estate  of  Broughton,  he  and  they  shoidd  be 
imnd  to  secure  to  the  trustees  appointed  for  behalf  of  the  children  of  the  intended  marriage  the 
said  sttiD  of  ^5000,  to  be  chargeable  upon  the  estate  of  Broughton';  and  in  the  event  of  Colonel 
Stevan  aod  his  heirs  in  possession  for  the  ume  being,  well  and  effectually  charging  the  estate  of 
Bm^toD  with  the  said  provision,  the  £5000  of  provisions  for  children  should  toencef  orth  wholly 
«w  aod  determine. 

The  proviso  in  Lord  Galloway's  bond  of  provision  was,  of  course,  not  bmding  upon  Colonel 
Stmit,  who  was  no  party  to  it,  and,  in  the  event  of  the  cwtemplated  charge  upon  the  estate  of 
Bnoghion  not  being  created,  Lord  Galloway  was  absolutely  bound  to  pay  the  £sooo  to  the 
duUren  of  tbe  intended  marria^. 

Bat  it  was  evidently  tbe  intention  of  all  parties,  that  in  the  event  of  Colonel  Stewart  succeeding 
to  tbe  estate  of  Broughton,  he  should  transfer  tbe  charge  of  the  £$000  to  that  estate,  and  relieve 
tbe  estates  of  Lord  Galloway  from  it.  Accordingly  in  the  marriage  settlement  he  entered  into 
tbe  corenant  in  question.  He  covenants,  that  in  case  he  or  the  heirs  of  his  body  shall,  at  any 
time  Of  times  hereafter,  happen  through  the  failure  of  the  present  heirs  to  succeed  to  the  lands 
ud  estates  of  the  late  James  Murray,  Esquire  of  Broughton,  deceased,  under  or  by  virtue  of  the 
Kttlements  made  by  him  of  such  lands  and  estates,  then  and  in  such  case  the  said  W.  Stewart, 
»|d  the  heirs  of  his  body  in  the  possession  of  the  said  estate  of  Broughton,  shall  and  will  forth- 
•ttb  after  such  succession  well  and  effectually  settle  and  assure  a  clear  yearly  jointure  or  annuity 
«  ^1300  per  annum  to  be  issuing  out  of,  and  charged  upon,  the  said  lands  and  estates,  or  a 
,  wfoent  part  thereof,  unto  her,  the  said  Frances  Douglas,  the  intended  wife  of  the  said  W. 
wvart,  tor  and  during  the  term  of  her  natural  life,  in  lieu  and  stead  of  the  aforesaid  annuity  of 
^jfap  herein  before  mentioned  to  have  been  secured  to  her ;  and  the  said  W.  Stewart,  or  the 
^  of  his  body  in  possession  of  the  said  estate,  shall  and  will  also  forthwith  well  and  efTectually 
tbe  laid  lands  and  estates  (o  which  he  diall  so  succeed,  or  a  sufiBcient  part  thereof,  with 
«.  4  R 
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the  payment  of  the  said  sum  of  ^5000  to  the  said  George  Lord  Viscount  Garlies,  W.  Philips 
Inge,  Edvard  Lord  Harewood,  and  Henry  Lascelles,  and  the  survivors  and  survivor  of  them, 
his  executors  and  administrators,  upon  the  trusts  and  to  and  for  the  end^  intents,  and  purpos^ 
and  vith,  under,  and  subject  to  the  several  powers,  provisoes,  limitations,  declarations^  and 
agreements  hereinbefore  expressed,  declared,  and  contained  of  and  concerning  the  5anie>  or  so 
many  of  them  as  shall  be  then  subsisting  and  capable  of  taking  effect." 

If  Colonel  StewEirt  had  himself  succeeded  to  the  estate  of  Broughton,  there  probably  would 
have  been  no  difficulty  in  holding,  that  he  must  either  have  charged  the^^jooo  upon  it,  or  if, 
from  the  nature  of  the  estate,  he  had  been  unable  to  create  such  a  charge  upon  the  estate  of 
Broughton,  he  must  have  discharged  Lord  Galloway  from  his  obligation  in  some  other  way.  But 
the  succession  to  the  estate  of  Broi^hton  having  first  opened  to  Colonel  Stewart's  grandson  in 
1846,  the  question  arises,  whether,  upon  the  events  which  have  occurred,  the  covenant  is  still 
subsisting,  and  can  be  enforced  personally  against  him. 

I  think  it  must  be  taken  as  a  fact,  and  one  on  which  the  Court  of  Session  proceeded,  that  the 
j^SOoo  had  become  payable  under  the  terms  of  the  marriage  settlement,  to  which  Lord  Galloway's 
bond  of  provision  refers,  and,  that  the  trusts  in  favour  of  the  children  of  the  marria]^  had 
become  vested  in  them,  and  had  been  satisfied  by  the  trustees.  It  is  true,  that  it  ts  stated  in  die 
statement  of  facts  for  the  defender  merely,  that  A 1700^  part  of  the  5000,  was  appointed  by  Lady 
Stewart  to  Mrs.  Baillie  upon  her  marriage,  and  not,  as  in  the  case  of  the  appointment  to  Captain 
Horatio  Stewart,  that  it  was  assigned  by  the  trustees  of  the  bond  and  marriage  settlement  In 
my  opinion  this  makes  no  difference.  I  collect  from  the  statement,  that,  whether  Mrs.  Batllie 
has  received  the  £1700  or  not,  the  ^5000  which  was  to  be  a  charge  for  the  children  of  the 
marriage  now  exists  upon  the  bond  of  Lord  Galloway  for  the  benefit,  not  of  them,  but  of  assignees 
and  singular  successors. 

Supposing,  that  the  only  objection,  which  could  have  been  urged  against  the  liability  upon  the 
covenant,  had  been  the  inability  of  the  respondent  effectually  to  charge  the  estate  of  BroughtoD 
by  reason  of  the  strictness  of  the  entail,  the  Court  of  Session  in  my  judgment  would  have  beeo 
quite  right  in  recalling  the  interlocutor  of  the  Lord  Ordinary,  which  "  finds,  that  upon  the  footing 
tiiat  the  said  provision  cannot  be  made  a  good  and  effectual  burden  or  chaise  uptm  the  said  lands 
and  estates,  tne  defender  is  not  bound  to  pay  the  said  provision  to  the  pursuer,  or  to  relieve  him 
of  the  same  in  any  other  way." 

The  covenant  of  Colonel  Stewart  is  absolute  and  unqualified,  that  in  case  he  or  the  heirs  of  his 
body  succeeded  to  the  estate  of  Broughton  under  or  by  virtue  of  the  settlements  made  of  such 
estate,  (an  event  which  occurred  in  the  heir  of  the  body,)  he  or  they  would  well  and  effectually 
char^  the  lands  with  the  payment  of  the  said  sum  of  ^5000.  Having  thus  undertaken  absolutely 
for  himself  and  the  heirs  of  his  body  to  make  this  charge,  the  impossibility  of  his  or  their  doing 
so  could  not  afterwards  be  ui^d  as  an  excuse  for  the  nonfulfilment  of  the  covenant,  but  he  or 
his  representatives  would  have  been  liable  in  damages  for  the  breach  of  it.  He  might  have 
protected  himself  by  qualifying  the  condition,  "  if  he  or  they  shall  succeed  to  the  estate  of 
Broughton,"  with  the  words  "and  be  enabled  under  the  entail  to  charge  the  same,"  or  some 
equivalent  expression.  In  such  case,  although  the  heir  of  the  body  succeeding  to  the  estate 
might  have  been  unable  to  create  the  charge,  the  condition  would  not  have  arisen  on  which  alcne 
the  covenEuit  must  have  been  performed. 

The  Court  of  Session  having  recalled  the  Lord  Ordinary's  interlocutor,  proceeded  to  find  m 
favour>f  the  respondent,  on  the  grounds,  that  "the  stipulated  terms  of  payment  of  the  j^5ooofaad 
arrived  and  gone  by  long  before  1846,  when  the  succession  to  the  Broughton  estate  opened,  and 
that  in  this  situation  the  purposes  for  which  the  obligation  and  the  rektive  marriage  truit  had 
originally  been  constructed  had,  so  far  as  regarded  the  childroi's  provisions,  become  exhausted 
and  extinct." 

The  correctness  of  this  interlocutor  must,  of  course,  depend  upon  whether  the  covenant  of 
Colonel  Stewart  ceased  to  have  any  eflfiect  so  soon  as  the  £yxx3  provision  for  the  chikiren  of  the 
marriage  had  been  paid  or  provided  for  by  the  trustees  of  the  settlement. 

To  construe  the  averment  as  one  which  was  intended  to  take  effect  at  whatever  distance  of 
time  the  succession  to  the  estate  of  Broughton  might  open  to  any  heir  of  the  body  of  Colonel 
Stewart  would  lead  to  all  the  absurd  consequences  which  were  pointed  out  in  the  course  of  the 
argument.  Under  the  entail  of  the  Broughton  estate  there  were  an  institute  and  three  sub- 
stitutes, and  the  heirs  of  the  body  of  each  of  them,  to  be  removed  out  of  the  way  before  Colond 
Stewart,  or  any  heir  of  his  body,  could  succeed  to  the  estate.  It  might  be  a  hundred  yean 
or  more  before  the  covenant  could  operate,  and  how  at  that  distance  of  time  the  persons  liable 
to  perform  it,  or  those  entitled  to  enforce  its  performance^  could  be  ascertained,  it  is  difficutt 
to  imagine.  It  is  reasonable,  therefore,  to  suppose,  that  the  parties  liad  some  definiB 
period  m  view,  within  which  they  contemplated  the  possibility  of  tne  covenant  hsmg  capable 
of  performance. 

In  order  to  determine  this  period  by  reference  to  the  covenant  itself,  it  must  be  observed,  that 
it  was  intended,  on  a  i^ven  event,  to  substitute  a  chaise  upon  the  estate  of  Broughton  or  the 
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siaKSom,  and  for  the  same  purposes  as  the  charge  which  Lord  Galloway  had  bound  himself  to 
ante  upon  his  estates  for  the  benefit  of  the  children  of  the  marriage,  with  the  e^Keption  of  an 
ddejiDrtmly  son.  The  charge  upon  Lord  Galloway^  estate  was  to  remam  until  such  times  as 
dKduldren  should  attain  twenty  one  years  or  marry,  or  until  the  ;f  should  be  required  for 
ibe  idmcemeDt  in  the  world  of  a  son  or  sons,  and  the  trustees  were  at  such  time  or  times  to 
aS  or  krj  and  raise  the  principal  sum,  and  pay,  apply,  and  dispose  of  the  same  according  to 
the  provisiiHis  of  the  settlement.  The  covenant  of  Colonel  Stewart  is,  that  he  will  effectually 
I  dui^  die  estate  of  Broughton  with  all  payments  of  the  said  sum  or  /5000,  upon  the  trusts 
■  thereiobefOTe  declared,  (with  the  exception  mentioned,}  "or  so  many  of  them  as  shall  be  then 
snlnistiiig  and  capable  of  taking  effect." 

Tbe  parties  may  have  intended,  that  the  covenant  should  be  one  of  indemnity,  and  not  of 
ssbstitatitm.   They  may  have  meant,  that  Lord  Galloway,  if  compelled  to  pay  tbe  ;£5ooo  under 
:  bisobligaiion,  should  be  repaid  out  of  the  estate  of  Broughton,  whenever  it  should  fall  to  Colonel 
;  Stcvart,  or  to  any  heir  of  his  body,  however  remote.    But  ,if  this  were  their  intention,  they  have 
!  failed  to  express  it.   They  have  merely  stipulated,  that  there  should  be  substituted  for  the  charge 
i  «  Lord  Galloway's  estates  a  charge  upon  tbe  estate  of  Broughton,  upon  the  same  trusts,  and  for 
i  Ac  same  ends,  intents,  and  purposes.   Tbe  intended  charge  upon  the  estate  of  Brou^ton  being 
\  dmsoDeof  mere  substitution  for  a  similar  charge  for  a  defined  and  limited  purpose,  it  appears 
abost  necessarily  to  fix  a  limit  to  Colonel  Stewart's  covenant    That  limit  must  be  the  period  of 
tbne  vbeo  the  tmsts  for  which  the  £$000  was  to  be  provided,  are  all  satisfied.   The  char|;e, 
Aen,  has  no  object  to  which  it  can  be  applicable,  and  if  created,  would  be  created  in  vam. 
Tberefore  the  trusts  for  which  the  original  charge  was  created,  having,  in  my  opinion,  been 
performed  and  satisfied  long  before  the  succession  to  the  estate  of  Broughton  cmened  to  the 
■tspoodent,  there  was  no  trust  then  subsisting  and  capable  of  taking  effect  to  which  tne  proposed 
snwtinited  charge  could  be  applied. 

On  this  ground  alone,  and  without  adverting  to  other  aiguments  on  the  part  of  the  respondent 
viiich  support  this  conclusion,  I  cannot  bring  myself  to  ag^ee  with  my  two  noble  and  learned 
friends,  whose  opinion,  however,  must  of  course  prevail,  and  the  interlocutor  be  reversed. 
Mr.  Rolt  asked,  that  the  expenses  in  the  Court  below  be  repaid. 

Orier^  tkat  ike  inUrhcMtors  be  reversedf  so  far  as  extends  to  the  pursuer's  right  to  daim 
f^maitaf  £1700,  and  interest  thereon,  and  that  the  expenses  paid  by  the  appellant  under  the 
t^tritcMlor  0/ the  Court  below  be  repaid  to  him. 

^^eUaufs  Agents,].  Ronald,S.S.C.;  Loch  &  Maclaurin,  Westminster. — Respondenfs  Ageni^ 
H.  Scott  Turner,  Westminster. 


JUNE  13,  1865. 

Hunter  and  Others,  Appellants,  v.  The  Earl  of  Hopetoun,  Respondent. 

Lajdfani  and  Tenant— Perpetual  Renewal  of  Lease — Dispensation  of  Condition — Equitable 
mief  of  Tenant — 7*.,  a  tenant  under  a  lease  for  nineteen  years,  with  right  of perpetual  renewal 
«  twdve  months  previous  demand  before  the  expiry  of  each  term,  raiwd  an  action  to  compel 
i^the  landlord,  to  renew  from  1942  to  1861.  pleaded  in  defence,  thtU  the  lease  was forfnted 
M  ireach  of  the  stipulations  as  to  Hmber;  but  that  action  went  to  sleep,  and  the  parties 
tgodaied  as  to  a  draft  of  renewal,  L.  threatening,  that  if  his  propose  alterations  in  the  draft 
WW  not  agreed  to,  he  would fall  back  on  his  defence,  that  the  lease  was  forfeited.  During  aie 
KpliaHens,  and  the  delay  not  being  caused  by  T.,  the  time  arrived  for  a  new  demattd  by  T.  of 

Jifitrtker  renewal  from  1861  to  iZSo,  which  T.  omitted  to  make. 

Held  (reversing  judgment^  That  while  the  lis  pendens  as  the  existence  of  the  former  lease 
txisitd,  T.  was  excused  from  making  further  demand  of  renewal,  and  that  he  had  not  lost  his 
^gUef  renewal.^ 

TTiis  vas  an  appeal  from  a  decision  of  the  Court  of  Session,  as  to  the  right  of  the  appellant  to 
«*  a  renewal  of  a  lease  of  the  farm  of  Cotterweil,  or  Westfield,  of  Ormistoun.    The  action  was 
1^  the  Earl  of  Hopetoun  against  the  tenant,  to  have  it  declared,  that  such  tenant  bad  no 
to  have  the  lease  renewed,  but  was  bound  to  leave  the  farm  at  Whitsunday  1861.   In  tbe 

'  See  previous  report  i  Macph.  1074:  35  Sc.  Jur.  6i3.  S.  C.4  Macq.  Ap.  972:  3  M  acph 
n-L.  so:  37  Sc.  Jut.  489. 
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condescendence  the  Earl  set  forth,  that  in  1747  George  Cockbum,  the  then  proprietor  of  tbe 
barony  of  Ormistoun,  granted  a  tack  to  Andrew  Wight,  therein  designed  linen  draper  in 
Ormistoun,  and  his  heirs  and  assignees,  of  "those  parts  of  the  lands  and  barony  of  Omustomi, 
called  the  Westiield  of  Ormistoun,  alias  Cotterwell,  and  that  during  all  the  years  and  space  m 
nineteen  years,  from  and  after  the  said  Andrew  Wight  his  entry  thereto,  which  is  hereby 
declared  to  have  been  and  begun  to  the  houses,  and  other  buildings  upon  the  said  farm  and 
others,  the  pasturage,  grass,  and  meadow  land  thereof,  at  die  term  of  Whitsunday  last,  and  to 
the  arable  land  at  the  separation  of  the  current  crop,  1747  years,  from  the  ground." 

The  rent  was  The  said  lease  also  stipulated,  that,  "  upon  the  said  Andrew  Wight  uid 

his  foresaids  their  tendering  and  paying  to  him,  the  said  George  Cockburn,  the  sum  of  ^53 
sterling  money  as  a  year's  rent  of  the  said  farm,  by  way  of  tine  and  consideration  to  the  said 
George  Cockburn  and  his  foresaids,  over  and  above  the  yearly  rent  after  mentioned,  and  demand- 
ing a  new  lease  from  the  said  George  Cockbum  or  his  foresaids,  in  a  legal  manner,  before  a 
notary  and  two  witnesses,  at  least  twelve  months  before  the  expiry  of  the  said  term  of  nineteen 
years  ;  that  then,  upon  the  said  Andrew  Wight  and  his  foresaids  making  such  tender,  payment, 
and  demand,  the  said  George  Cockbum  and  his  foresaids,  shall  reiterate  and  renew  this  lease  or 
tack  in  favour  of  the  said  \ndrew  and  his  foresaids,  upon  his  or  their  proper  charges  or  expenses 
for  other  nineteen  years  longer,  for  payment  of  the  same  yearly  rent,  at  the  same  terms,  and 
with  and  under  the  same  conditions,  provisions,  and  qualifications  contained  in  this  present  lease, 
and  so  furth  thereafter^  the  said  tack  of  the  foresaid  farm  and  others  above  mentioned,  shall  be 
renewable  in  favour  of  the  said  Andrew  Wight  and  his  foresaids  from  nineteen  years  to  nineteen 
years  for  ever,  upon  their  making  the  like  tender,  payment,  and  demand  at  the  end  of  every 
nineteen  years,  and  in  the  terms  above  mentioned,  and  observing  and  performing  the  conditions, 
provisions,  and  prestations  contained  in  this  present  tack." 

A  renewal  of  the  said  lease  had  been  duly  made  at  the  end  of  every  nineteen  years,  from  1747, 
the  demands  being  made  always  previously  lo  the  Whitsunday  term  of  the  year.  The  Usi 
renewal  was  made  in  1823,  the  lease  being  dated  1S25,  and  repeated  the  usual  clauses.  Andre* 
Wight,  grandson  of  the  first  tenant,  succeeded  in  1830,  and  in  1837  he  obtained  the  consent  of 
the  Earl  of  Hopetoun  (as  the  lease  required  such  consent  "to  be  obtained)  to  an  assignation  of 
the  said  lease  being  granted  to  William  Hunter,  farmer  at  Outerston.  On  12th  May  1841,  being 
twelve  months  before  the  Whitsunday  of  the  year  1842,  William  Hunter  demanded  a  renewal  k 
the  lease  for  another  term  of  nineteen  years.  No  renewal  lease,  however,  was  granted  ;  but  if 
it  had  been  granted,  it  would  have  expired  in  1861.  The  reason  why  the  lease  was  not  in  fonn 
renewed  in  1842,  was,  that  some  dispute  had  arisen  between  landlord  and  tenant,  as  totfaerepair 
of  fences  and  other  stipulations  of  the  lease,  and  the  landlord  refused  to  grant  a  formal  renewal  i 
but  the  said  William  Hunter  continued  to  possess  the  farm  on  the  footing,  that  he  had  right 
thereto  for  a  nineteen  years'  lease  from  the  year  1842,  and  the  tenants  woiud  have  been  bomid 
to  remove  from  the  houses  and  other  buildings,  and  the  pasturage,  grass,  and  meadow  lands  at 
Whitsunday  1861,  and  from  the  arable  land  at  the  separation  of  the  crop  of  the  year  1861  from 
the  ground, 

William  Hunter,  the  tenant  and  assignee,  died  in  1852,  leaving  a  trust  disposition  and  settle- 
ment, whereby  he  assigned  the  lease  to  the  appellants  as  trustees,  and  the  Eaii  never  assented 
to  this  assignation.  Since  the  death  of  W.  Hunter,  however,  his  trustees  had  continued  in 
possession  of  the  farm.  But  the  Earl  of  Hopetoun  alleged,  that  no  tender  or  demand  for  1 
renewal  of  the  lease  for  nineteen  years  from  1842,  was  made  by  William  Hunter,  or  his  heirs  or 
assignees  twelve  months  before  the  expiry  thereof,  till  iith  May  1861,  when  a  schedule  rf 
requisition  was  served  on  the  Earl  by  Mr.  Hunter's  trustees.  The  Earl,  holding,  that  they  had 
not  formally  complied  with  the  lease,  required  them  to  remove  at  1861  ;  but  they  failed  to  do  s<h 
and  hence  the  present  action.  The  farm  was  worth  about  ^£350  per  annum,  though  the  rent 
payable  under  the  original  and  renewed  leases  was  only  ^53. 

The  trustees  of  Mr.  Hunter,  the  tenant,  in  their  answers,  set  forth,  that  the  lease  bad  been 
regularly  renewed  up  to  1822,  and  that  the  lease  granted  in  1825,  for  nineteen  years  ftvm  Wlut- 
Sunday  1823,  made  a  variance  in  the  rmewal  clause.  Andrew  Wi^t,  with  the  assent  of  die 
Earl,  assigned  the  lease  in  1837  to  William  Hunter,  In  May  1841,  Mr.  Hunter  made  a  fttfinal 
tender  ana  demand  to  the  Earl,  who  failed  and  refused  to  execute  a  renewal  on  grounds  which 
▼ere  tmtenable ;  and  in  consequence  of  this  wrongful  refusal,  Mr.  Hunter  never  obtained  a 
■written  title.  A  correspondence  had  been  carried  on  between  the  parties  for  some  time,  until 
Mr.  Hunter  commenced  an  action  against  the  Earl,  who  set  up  as  an  answer  the  alleged  ctn- 
travention  of  obligations  by  the  tenant,  and  forfeiture  oftthe  lease ;  at  all  events,  he  contended,  that 
the  new  lease  ought  to  be  varied  with  regard  to  the  timber  on  the  farm.  That  action  was  still 
pending,  and  the  parties  allowed  it  to  go  to  sleep  chiefly  because,  meanwhile,  the  correspondence 
between  the  parties  was  resumed,  and  Mr.  Hunter's  agent  offered  to  modify  his  claim  as  to  the 
buildings,  but  the  offer  was  not  accepted.  Mr.  Hunterdiedin  1852.  In  i860,  the  correspondence 
as  to  the  renewal  of  the  lease  was  renewed,  and  Mr.  Patrick  TurnbuU,  the  tenant's  agent,  wrote, 
on  uthFebruary  1861,  as  follows  to  the  Earl's  agent : — "As  to  Cotterwell  lease,  the  draft  of  which 
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yta  biTc  Dot  yet  adjusted,  I  see  the  term  (rf  it  expires  at  Whitsunday.    I  made  no  tender  and 

demud,  as  the  lease  had  not  been  adjusted,  but  1  have  now  to  submit,  that  the  draft  be  altered 

uuniiidade  another  nineteen  years.   The  present  fine  and  interest,  as  veil  as  the  former 

OD^  ve  of  oMirse  ready  to  be  paid  whenever  you  please." 
TolissKqiiest  the  Earl's  agent  wrote,  that  as  no  demand  for  renewal  had  been  made  at  the 

pmpcfdEac,  viz.  a  year  before  Whitsunday  iS6i,  the  lease  would  come  to  an  end  in  Whitsunday 

iKi.  Accordingly,  the  Earl  commenced  the  present  action. 
Tbe  defenders  alleged,  that  the  omission  to  make  the  formal  demand  for  renewal  was  caused 

bflbe  evasions  and  delays  of  the  pursuer  in  adjusting  the  lease  for  the  previous  nineteen  years; 

riui  during  the  whole  of  that  delay  the  Earl  and  his  agent  were  well  aware,  that  the  lease  was 
renewable  perpetually,  and  was  of  great  value,  and  that  the  lessee's  family  intended  to  renew  it 
and  pay  the  requisite  fine,  and  that  large  sums  had  been  expended  by  them  on  improvements  ; 
tlut  the  price  paid  by  Mr.  Hunter  for  the  lease  was  ^6500,  and  he  had  expended  about  ^ 1 500 
ia  buiMings,  draining,  and  permanent  improvements,  and  that  the  Ormistoun  property  had  been 
aci]aired  the  Hopetoua  family  at  a  comparatively  small  price,  in  respect  of  this  and  other 
perpetoaUy  renewaUe  leases  afTecting  it ;  that  the  proviso  as  to  twelve  months'  notice  had 
nfiniiee  to  a  state  of  circtunstances  different  from  the  present,  and  was  intended  to  enable  the 
hodlord  to  find  a  new  tenant,  in  case  the  old  tenant  was  about  to  leave  ;  that  the  Earl,  on  the 
prescDt  occasion,  had  taken  advantage  of  the  circu  nstances  to  procure  the  lo3s  and  forfeiture  of 
tbe  lessee's  rights  under  the  lease,  and  that  the  want  of  twelve  months'  notice  was  due  to  his 
faolL  Moreover,  that  at  the  term  of  Whitsunday  i860,  when  the  formal  notice  of  renewal  ought 
to  lave  been  given,  the  heir  at  law  of  William  Hunter  was  deaf,  and  dumb,  and  insane  ;  that 
Ac  lessees  were  ready  and  willing  to  pay  the  fine  ;  and  that  no  loss  or  damage  had  been  caused 
to  the  pursuer. 

Tbe  Lord  Ordinary  (Kinlocfa),  by  his  interlocutor,  found,  that  the  right  to  demand  a  renewal  had 
ceased  by  reason  of  the  failure  to  make  the  demand  twelve  months  before  Whitsunday  1861. 
Tlic  Second  Division  adhered  (Lord  Neaves  dissenting). 

Relt  Q.C.,  and  St'r  H.  Cairns,  Q.C.,  for  the  appellant. — ^The  decision  of  the  Court  below  was 
Troag.  A  lease  with  a  clause  of  perpetual  renewal  on  certain  conditions  is  a  perpetual  right 
vliicb  is  determinable  on  nonperformance  of  some  obligation  ;  but  such  a  right  cannot  be 
iatraiined  without  an  action  of  declarator,  and  before  declarator  the  irritancy  may  be  purged — 
&iir,  ir,  18,  1-4 ;  Ersk.  2,  5,  25  ;  M .  7310-7344.  Here  a  foroud  tender  and  requisition  were 
Bide  before  any  decree  of  deck^ator.  But  there  is  another  ground  on  which  the  landlord  ought 
■at  to  have  been  allowed  to  take  advantage  of  the  failure  of  tbe  tenant  to  demand  a  renewal  on 
WUtamday  186a  At  that  time  there  was  a  suit  pending  between  the  parties,  and  the  landlord 
Wnpasad^ace^that  the  lease  was  at  an  end,  and  that  the  tenant  was  no  tenant  It  is  tnie  a 
'■'gntiuion  vent  on  afterwards,  which  was  not  quite  consistent  with  this  plea  of  the  landlord,  who 
"dinittsd  his  liability,  or,  at  least,  offered  to  renew  the  lease  if  certain  changes  were  made  in  the 
draft  lease.  But  throughout  the  whole  negotiation,  Mr.  Hope,  the  landlord's  agent,  held  out, 
that  if  these  alterations  were  not  agreed  to,  he  would  revert  to  his  plea  in  law,  that  there  was  no 
K^>9sting  lease,  and  that  tbe  relation  of  landlord  and  tenant  did  not  exist  between  them. 
Beades,  the  delay  in  the  negotiations  was  entirely  caused  by  the  landlord.  That  being  so,  how 
it  be  held  in  a  court  of  equity,  that  the  landlord  can  blow  hot  and  cold,  and  one  moment 
insin  on  die  lease  being  at  an  end,  and  at  the  same  moment  in  full  force  ?  The  landlord  kept 
the  tmni  at  arm's  length,  and  played  with  him  until  the  time  arrived  for  a  new  renewal ;  and 
harii^thas  thrown  the  tenant  off  his  guard,  he  turns  round  and  says,  "  You  have  not  done  what 
Ihe  lease  reqiured,  and  I  now  hold  the  lease  to  be  forfeited  and  at  an  end."  In  England,  a  court 
of  eqnity  wouM  not  allow  such  conduct — Harris  v.  Bryan/,  4  Russ.  8^.  A  court  of  equity  will, 
*^tbe  UsfemUns  exists,  kwp  things  in  statu  quo  till  the  question  is  settled.  And  the  Court 
*iU  idieve  a  tenant,  who,  in  circumstances  like  the  wesent,  is  prevented  from  obtaining  a 
RK*al— Siren's  Prop,  in  House  of  Lords,  540;  BntUr  v.  MulviHll,  ihid.  553.  Even 
asinming  this  was  a  case  of  a  condition  precedent,  the  Court  will  dispense  with  its  pmormance, 
if  the  other  party  acts  improperly,  and  leads  to  the  neglect  of  the  condition — Cruise,  Digest,  xiii. 
^14;  li.ojSt.  Albansv.  Shores  i  H.  Bl.  27a  So,  in  ordinary  continuing  contracts,  if  aas  party 
Iwalt  his  contract  and  repudiate  it,  tbe  other  is  dispensed  from  doing  his  part — Planche  v.  CoU 
^ni,  g  Bing.  14 ;  Hockster  v.  De  Latour,  2  E.  &  B.  678.  In  Ireland,  where  leases  containing  a 
^^'^rnunt  for  perpetual  renewal  are  not  uncommon,  it  is  settled,  that  if  the  landlord  throws 
^JiScuhies  in  the  tenant's  way,  he  cannot  insist  on  a  literal  compliance  with  the  covenant  on  the 
pan  of  tbe  tenant — Lyne  on  Leases,  194.  The  correspondence  between  the  parties  clearly 
shews,  that  the  landlord  was  playing  with  and  lulling  the  tenmt,  diverting  attention  to  another 
^^ibject,  until  the  objection  now  relied  upon  could  be  taken. 

F.  Kelly  Q.C.,  and  Anderson  Q.C.,  for  the  respondent. — This  case  is  concluded  by  the 
*tiBOn  of  the  House  of  Lords  in  Wight  v.  Earl  of  Hopetoun,  in  1864,  36  Sc.  Jur.  542  ;  4  Macq. 
1^729;  anUy'^.  1250.  That  case  involved  a  point  identical  with  the  present,  the  lease 
■ting  identical  ia  terms.   There  also  the  tenant  relied  upon  the  equity  and  hardship  of  his 
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case,  but  the  House  held>  that  that  vas  no  excuse  for  not  applying  for  a  renewal  at  Ae  proper 

time. 

[Lord  Kingsdown.— I  rather  think  the  point  there  was  difTerent,  and  it  all  turned  on  whether 
the  beginning  of  the  lease  was  at  Whitsunday  or  the  separation  of  the  crop.] 

That  other  point  was  the  main  point,  but  the  equitable  defence  was  also  raised  and  relied  apon, 
as  fully  appeared  from  the  report  in  The  Scottish  yurist,  the  other  reports  not  shewing  what 
were  the  grounds  relied  upon  at  the  bar.  Therefore,  there  being  an  express  decision  of  the 
House,  the  present  case  is  concluded  by  that  case. 

[Lord  Chancellor. — I  think  there  is  this  important  distinction  between  the  two  cases.  In 
Wighfs  case  there  had  been  a  decree  of  the  Court  ordering  a  new  lease  to  be  granted,  so  that 
the  lis  was  ended ;  but  here  the  lis  was  pending,  and  had  never  been  concluded.] 

That  makes  no  difference.  In  both  cases  the  fact,  that  no  lease  had  been  renewed  for  the  pre- 
ceding term  of  nineteen  years,  only  amounted  to  this,  that  the  tenant  continued  in  all  respects  to 
hold  the  farm  on  the  same  terms  as  if  the  lease  had  been  actually  granted.  What  ought  to 
have  been  done  may  be  taken  to  have  been  done ;  and  the  tenant  must  be  taken  to  have  been 
in  no  worse,  or  better,  position  than  if  the  preceding  renewal  had  been  in  fact  made.  If,  then,  tbc 
terms  of  the  lease  were  binding  on  the  tenant,  it  was  imperative  on  the  tenant  to  tender  payment 
of  his  fine,  and  demand  the  renewal  twelve  months  before  the  expiraticm  of  the  term  of  i86i,a&d 
nothing  can  be  taken  to  be  an  equivalent  or  excuse  for  his  omission  to  do  so.  No  Court  of  equity 
or  law  lias  any  power  to  dispense  with  performance  of  such  a  condition.  If  the  condition  is  not 
performed,  the  lease  is  at  an  end.  Either  it  was  a  contract  or  it  was  not ;  if  it  was  a  contract, 
how  can  the  conduct  of  one  party  release  the  other  from  doing  his  part  P  The  tenant  cannot  be 
free  and  yet  the  landlord  bound.  Even  in  England  a  Court  of  equity  will  not  relieve  a  tenant 
who  has  been  guilty  of  laches — 4  Jarman's  Bythewood,  3d  ed.  p.  397.  Here  no  doubt  a  suit  was 
pending  between  the  parties,  but  either  party  could  have  resumed  the  litigation.  The  truth  was, 
that  the  litigation  was  held  to  be  unnecessary,  and  was  jointly  abandoned,  because  the  tenant 
had  just  as  good  a  title  without  the  actual  renewal  as  with  it,  and  his  obligation  in  both  cases 
was  the  same.  The  mere  fact,  that  the  landlord  pleaded  an  erroneous  plea  to  the  pending  suit, 
could  not  in  any  way  alter  his  legal  right  under  the  existing  lease.  There  is  no  proof  of  fraud 
in  the  landlord. 

[Lord  Chancellor.— Can  you  sa]^  that  the  landlord's  agent  here  did  not  beguile  the  tenant 
over  the  day  when  a  fresh  demand  of  renewal  must  be  made,  in  order  to  preserve  the  lease  fbr> 
further  term  after  1861  ?} 

No  doubt,  if  the  evidoice  suppprts  a  case  of  beguiling  on  the  part  of  the  landlord,  it  might  be 
otherwise  ;  but  here  there  was  no  beguiling :  each  party  stood  on  his  rights — one  as  landlord, 
and  the  other  as  tenant.  There  is  no  evidence,  that  the  tenant  considered  be  had  been  b^niied 
or  deceived. 

Sir  H.  Cairns  replied. — It  is  quite  clear  this  case  is  not  concluded  by  Wighfs  case.  There 
the  decree  had  been  nude  ;  here  the  litigation  was  going  on.  Here  the  landlord  was  repudiating 
the  contract  and  denying  that  there  was  a  lease  ;  yet,  in  the  midst  of  all  that,  the  moment  a 
certain  day  arrives,  be  suddenly  turns  round  and  says :  "  I  insist  on  your  complying  with  tbe 
lease,  and  as  you  have  not  done  so  I  will  eject  you."  To  allow  a  landlord  so  to  act,  is  contrary 
to  the  first  principles  of  equity.  His  conduct  was  an  implied  waiver  of  all  further  comptianceon 
the  part  of  the  tenant  with  the  lease,  till  the  outstanding  dispute  between  them  was  concluded  by 
a  decree  of  the  Court.  A  renunciation  by  one  party  to  a  contract  dispenses  with  further  per- 
formance by  the  other.  The  parties  here  were  at  arm's  length  about  the  existence  of  tbe 
contract,  and  how  could  one  of  the  parties  be  expected  to  act  on  the  faiUi  of  the  contract  tiB 
that  dispute  was  settled  ? 

Cur.  adv.  vmIL 

Lord  Chancellor  Westsury.— My  Lords,  the  last  lease  granted  by  the  Eaii  tsif  Hopetoon, 
the  father  of  the  present  pursuer,  was  executed  in  April  and  May  182$'  It  was  for  a  term  of 
nineteen  years  from  Whitsunday  1823,  and  was  granted  in  pursuance  of  the  covenant  fen:  renewal 
contained  in  tbe  original  lease.  But  the  covenant  for  renewal  contained  in  the  last  granted  lease  of 
1825  is  somewhat  differently  expressed  from  tbe  covenant  contained  in  the  original  lease  of  1747* 
For  tbe  purposes  of  this  cause,  however,  I  think  the  difference  is  immaterial.  The  right  to  a  renewal 
must  be  regulated  by  the  terms  of  the  covenant  in  the  lease  of  1825.  In  conformity  with  this 
covenant  the  late  Mr.  Hunter,  to  whom  the  lease  of  1825  had  been  assigned,  did  on  the  I2di 
May  1841,  being  more  than  twelve  months  before  the  expiration  of  the  lease,  duly  demand  a 
renewal  in  his  favour.  With  this  demand  the  landlord  refused  to  comply,  and  insisted,  that,  bj 
reason  of  certain  alleged  breaches  of  the  covenant  contained  in  the  lease  of  1825,  Mr.  HunKi 
was  not  entitled  to  a  renewal,  or  to  continue  in  the  tenancy  of  the  farm.  In  consequence  of  this 
refusal,  Mr.  Hunter  in  the  month  of  December  1845,  commenced  an  action  gainst  the  Earl  of 
Hopetoun,  concluding  to  have  it  declared,  that  the  Earl  should  renew  tbe  lease  for  the  term  of 
jiineteea  years  from  Whitsunday  1842  on  payment  of  tbe  same  rent,  on  the  same  terms,  and 
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¥01  ad  under  the  same  conditions,  provisions,  and  qualifications  as  were  contained  in  the  lease 
or  1S15. 

Ii  defieoce  to  this  action  the  Earl  insisted,  that  the  obligation  to  renev  was  dependent  not 
a  ibe  tenants  making  tender  and  demand  at  least  twelve  months  before  the  end  of  every 
icn  of  nineteen  years,  but  aUo  on  the  tenants  observing  and  performing  the  conditions  and 
(iRjdtions  contained  in  the  lease,  and  the  Earl  proceeded  to  specify  various  breaches  of  covenant^ 

1  oodiding  in  these  words — First,  in  conse<^uence  of  the  violation  of  the  conditions  and  obliga- 
liixis  imp^ed  on  the  tenant  by  the  lease  libelled,  the  pursuer,  as  assignee  to  the  lease,  and  as 

I  stiDdiDg  in  right  of  the  original  tenant,  is  not  entitled  to  demand  a  renewal.  The  original  right 
of  lease  is  forfeited,  which  may  be  established  by  declarator  at  the  instance  of  the  defenders, 
sbould  that  be  thought  necessary.  Second,  even  if  the  pursuer  were  entitled  to  obtain  a  renewal 
of  ibe  lease  of  1825,  be  is  not  entitled  to  insist,  that  the  renewed  lease  shall  be  drawn  up  so  as  to 

i  iiuike  the  obligation  as  to  furnishing  timber  for  the  repair  of  houses,  etc.,  apply  to  buildings 
rtcently  erected  upon  the  farm. 

I      This  action  has  never  been  disposed  of,  no  further  step  having  been  taken  since  the  defences 

,    veie  lodged.  This  action  has  been  asleep  since  1847,  but  it  is  stiU  Hs  pendens.   This  is  admitted 

,   by  tiie  lespondent  in  the  answer  «>  the  i  ith  statement  of  the  appellant. 

I  From  the  issues  raised  in  this  action  by  the  respondent,  two  things  are  plain ;  Firstfyy  That 
I  tbe  landkxd  denied  the  existence  of  any  tenancy,  and  refused  to  grant  the  lease,  which,  if  granted, 
vould  have  contained  that  covenant  to  renew,  which  the  appellants  would  have  then  been  entitled 
lo  eierctse.  Secondly ^  That  until  the  second  defence  and  the  question  thereby  raised  was  disposed 
fi,  tbe  tenant  could  not  know  what  would  be  the  exact  terms  of  lease  to  be  granted  by  the 
iandkird,  and  what  he  would  be  entitled  to  receive  under  the  covenant. 

Tbeqoestion  is,  whether,  pending  this  denial  by  the  landlord  of  the  relation  of  landlord  and 
tenant,  and  his  refusal  to  grant  a  new  lease,  which  it  is  now  in  effect  admitted  was  unfounded, 
I   tbe  landlord  has  a  right  to  insist,  that  it  was  the  duty  of  the  tenant  to  have  treated  the  refused 
I  lease  as  granted,  and  to  have  given  notice  of  renewal  twelve  months  before  the  day  on  which  the 
I  lease  so  refused  by  the  landlord  would  have  expired. 

I  It  is  difficult  to  understand  how  the  landlord,  refusing  tbe  lease  and  insisting,  that  the  relation 
of  landlord  and  tenant  was  at  an  end,  can  yet  be  heard  to  allege,  that  he  has  a  right  to  that  lease 

i   uif  it  had  been  granted -instead  of  being  withheld,  and  to  require  the  lessee  to  fulfil  the  obligations 

I   ihidi  would  have  attached  to  him,  if  tbe  relation  of  landlord  and  tenant  had  been  admitted,  and 
■Release  had  been  executed  in  pursuance  <A  the  covenant  to  renew. 
The  landlord  seeks  to  avail  himself  of  two  inconsistent  defences.    If  the  tenant  gives  notice 

'  toiepew,  the  landlord  claims  the  benefit  of  his  defences  to  the  action,  and  denies  the  tenancy, 
ind  if  the  tenant,  by  reason  of  the  suit,  does  not  give  notice,  he  immediately  treats  him  as  a 
tenant,  and  insists  on  the  want  of  notice  in  conformity  with  the  covenant. 

Soch  conduct  is  plainly  inequitable.  Until  the  lease  of  1S4.1  was  duly  constituted,  no  legal 
format  notice  could  be  given.  In  fact  there  was  nothing  in  existence,  that  could  be  the  subject 
of  renewal,  or  of  a  demand  of  renewal. 

That  Mr.  Hunter's  action  was  not  more  actively  prosecuted,  must  be  attributed  to  the  evasive 
ouduct  of  Lord  Hopetoun's  agent.  It  is  true,  that  in  his  letter  of  tbe  i8th  April  1846,  and  also 
in  his  letter  of  the  4ih  November  1846,  tbe  agent,  Mr.  Hope,  carefully  reserves  and  saves  all  the 
benefit  of  the  defences  put  in  by  the  Earl  to  Mr.  Hunter's  action.  But  the  correspondence  of 
Mr.  and  the  acts  done  by  him,  are  such  as  to  induce  Mr.  Hunter  and  his  representatives 
to  believe,  that  the  lease  claimed  would  be  granted,  and  this  is  continued  until  the  death  of  Mr. 
Hnnto;. 

There  bad  been  much  correspondence  between  the  agents  as  to  tbe  form  of  the  intended  lease, 
I   the  draft  of  which  had  been  prepared  by  Mr.  Hope,  and,  with  some  alterations,  bad  been  remitted 
tobinby  Mr.  Hunter's  agent  for  final  adjustment.   This  draft  le^  remained  in  the  possession 
<if  Mr.  Hope,  and  Mr.  Himter's  agent  was  unable  to  obtain  from  him  any  answer  as  to  conmle- 
tioii  of  the  lose.   After  the  death  of  Mr.  Hunter,  the  trustees  of  his  wiU  applied  to  Mr.  Hope 
■   faf  lord  Hopetoun's  consent  to  their  sub-letting  the  form.   This  was  on  the  14th  December 
I   'Ka  A  correspondence  ensued,  in  which  there  is  no  intimation  by  Lord  Hopetoun's  agent,  that 
^  Earl  would  refuse  to  renew.  At  length,  on  tbe  12th  February  1861,  the  agent  of  Mr.  Hunter's 
inmees  wrote  to  Mr.  Hope,  the  agent  of  Lord  Hopetoun,  a  letter  containing  tbe  following 
passage:  "As  to  Cotterwell  tease,  the  draft  of  which  you  have  not  yet  a  justed,  i  see  tbe  term 
of  ii  expires  at  Whitsunday.   1  made  no  tender  and  demand,  as  the  lease  bad  not  been  adjusted ; 
^  I  have  now  to  submit  that  the  draft  be  altered,  so  as  to  include  another  nineteen  years. 

present  fine  and  interest  as  well  as  the  former  one,  are  of  omrse  ready  to  be  paid  whenever 
yoopleast" 

The  mask  is  then  thrown  off  by  Mr.  Hope,  who,  by  a  letter  of  the  i6th  Febraary  1861,  stated 
in  aoiver  "  CotterwelL  As  no  demand  for  renewal  of  this  lease  has  been  made  by  the  tenant, 
die  obligation  to  renew  has  come  to  an  end." 

This  assertion,  however,  is,  in  my  judgment,  founded  on  a  mistake  in  law.    The  relative. 
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poution  of  the  parties  at  the  time  when,  as  the  landlord  nov  alleges,  notice  oagbt  to  have  been 

S'tven,  is  to  be  considered.  At  that  time  the  landlord  had  cautiously  presenml  the  benefit  of 
efences  in  the  suit  by  which  the  existence  of  the  relation  of  landlord  had  been  repudiated  and 
denied.  The  demand  made  by  the  tenant  of  the  lease  of  1841  was  of  course  a  demand  of  ibt 
covenant  for  renewal,  which  that  lease,  if  constituted,  would  have  contained.  Until  that  coveoaot 
was  granted,  the  tenant  bad  no  power,  nor  was  under  any  obligation,  to  make  any  other  demand 
for  renewal  than  that  involved  in  the  subsisting  suit. 

I  concur  in  the  observations  of  Lord  Neaves,  where  his  Lordship  uses  the  following  wwds; 
The  pursuer's  present  plea  is,  that  the  defender  has  lost  his  right  to  any  renewal  from  his  failing 
to  fulfil  with  strict  accuracy  the  conditions  which  would  have  been  inserted  in  the  lease  of  1842, 
if  the  pursuer  had  granted  it,  but  which  are  not  to  be  found  in  any  such  lease  which  in  point  of 
fact  he  did  not  grant.  The  lease  of  1825  did  not  contain  any  obligation  to  grant  a  lease  m  1861, 
and  the  defender  held  no  such  formal  obligation  granted  in  1825  to  grant  another  obligation  in 
1842,  which  could  have  inferred  such  a  renewal  in  1861.  The  defender  was  insisting  on  getting 
that  obligation  from  the  pursuer,  but  without  success,  and  as  lone  as  the  pursuer  was  in  default 
in  that  respect,  I  do  not  think  he  can  maintain  the  present  action,  by  which  he  seeks  to  prejudice 
the  defender  for  not  complying  with  a  contract,  which  had  no  actual  and  formal  existence  in 
consequence  of  the  pursuer's  default." 

There  is  an  attempt  the  respondents  in  the  present  suit  to  shew,  that  the  ot^ections  to 
granting  the  lease  or  1861  were  tacitly  withdrawn  by  the  landlord,  and  that  it  was  undentood, 
that  Mr.  Hunter  and  his  representatives  should  hold  and  enjoy  the  farm  as  if  the  renewed  lease 
had  been  actually  granted.  It  is  a  sufAcient  answer  to  say,  that,  at  the  commencement  and 
thioughout  the  whole  of  the  correspondence  and  treaty,  the  agent  of  the  landlord  carefully  saved 
and  resoved  the  benefit  of  the  defences  in  the  pending  action. 

The  agent,  of  course,  knew,  that  the  principal  object  in  demanding  the  renewed  lease  was  the 
covenant  for  renewal  that  would  be  contain^  in  it.  But  if  his  object  had  been  to  keep  Mr. 
Hunter  in  play,  and  induce  him  not  to  prosecute  his  suit  until  after  the  time  for  demanding  a 
renewal  had  expired,  he  could  not  have  acted  more  eflfectually.  This  is  exemplified  by  Mr. 
TumbuU's  letter  of  the  15th  October  1847,  and  Mr.  Hope's  answer  of  the  16th  October  1847. 
and  again  by  Mr.  TumbuU's  letter  of  39th  December  1S47,  and  Mr.  Hope's  answer  of  the  ist 
April  1848. 

Under  these  circumstances  the  Earl  of  Hopetoun  commenced  the  present  action  on  the  2d  of 
April  iS6i,by  which  he  seeks  to  have  it  found  and  declared,  that  all  right  of  renewal  of  the  lease 
has  ceased  and  determined,  and  that  the  defenders,  the  present  appellants,  have  no  right  to 
require  the  Earl  to  grant  any  lease  or  any  renewal  of  any  lease  of  the  farm.  To  this  acdon 
the  action  commenced  by  Mr.  Hunter  in  1841,  and  still  pending  and  undisposed  of,  was  in 
reality,  in  my  judgment,  a  defence.  If  the  landlord  ought  to  have  complied  with  the  demand  <i 
the  tenant  in  1841,  and  granted  a  renewed  lease,  his  refusal  to  do  so  was  in  my  judgment  an 
answer  to  the  present  action.  The  Court  below,  however,  has  apparently  assumed,  that  the  lease 
of  1 841  ought  to  have  been  granted,  and  that  the  case  must  be  treated  as  if  it  had  been  actually 
granted ;  and  on  ^t  basis  it  has  {mniounced  an  interlocutor  in  terms  of  the  conclusions  of  tiK 
sununons. 

For  the  reasons  I  have  given,  I  submit  to  your  Lordships,  that  this  view  of  the  case  is  not  the 
correct  one.  I  must  therefore  advise  your  Lordships,  by  your  order  on  this  appeal,  to  declare, 
that  having  regard  to  the  action  commenced  by  Mr.  Hunter  in  1841,  which  is  still  undisposed  of, 
and  to  the  defences  to  that  action,  and  the  subsequent  treaty  and  correspondence  between  the 
agents  of  the  pursuer  and  the  defender  respectively,  this  House  doth  reverse  the  interlocutors 
complained  of,  and  doth  assoilzie  the  defenders  from  the  conclusions  of  the  action  with  expenses, 
but  without  prejudice  to  any  question,  that  may  fall  to  be  determined  in  the  said  other  action. 

Lord  Cranworth. — My  Lords,  it  is  not  in  dispute,  that  before  Whitsunday  1841,  Mr.  Hunter 
duly  tendered  his  fine,  and  applied  for  a  new  lease  for  19  years  from  Whitsunday  1043.  He  did 
not  tender  the  fine  before  the  end  of  19  years  from  Whitsunday  1841,  and  the  question  whether 
he  is  entitled  to  the  lease  seems  to  me  to  depend  upon  this,  whether,  by  the  conduct  of  the 
parties,  it  had  or  bad  not  been  agreed,  that  the  new  lease  should  be  considered  as  granted,  and 
that  the  parties  should  stand  in  the  same  light  as  if  they  had  legally  constituted  between  them 
the  relation  of  landlord  and  tenant.  Whether  they  had  or  had  not  so  done  depends  upcm  the 
effect  of  the  correspondence  which  passed  between  them.  1  have  gone  very  carefully  throi^h 
the  correspondence,  and  have  come  to  the  same  conclusion  with  my  noble  and  learned  friend. 

The  ^ir  import  of  what  passed  is,  that  Mr.  Hunter,  after  his  tender  in  184],  pressed  the 
landlord  to  send  the  draft  of  a  new  lease,  and  that  after  a  delay  of  above  four  years  during  which 
several  letters  passed,  he  raised  an  action  to  compel  implement  of  the  covenant  to  grant  a  lease. 
The  landlord's  agent  answered,  that  he  was  not  bound  to  grant  a  lease.  Nevertheless  he 
eventually  sent  the  draft  of  a  lease  which  he  was  willing  to  grant,  desiring  the  tenant  to  consider 
it.  This  he  did,  and  returned  it  with  several  alterations,  to  all  of  which,  except  three,  the  land- 
lord  agreed.   The  tenant  pointed  out  reasons  why  he  could  not  agree  on  the  three  points,  but 
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prop(wdan  arbitration.  After  two  letters  from  the  tenant's  agent,  the  landlord's  agent,  after 
nint  months  apologized  for  his  delay,  and  six  months  aftervardsne  wrote,  that  he  hoped  matters 
now  be  settled.  But  in  spite  of  a  further  application  from  the  tenant  be  eventually  let  the 
BUterdmp.  I  think  the  blame  of  the  delay  is  to  be  attributed  to  the  landlord's  agent,  and  that 
tilAelindlord  had  granted,  or  acknowledged  his  oUigation  to  grant,  a  lease  on  the  terms  agreed 
nni,be  has  no  right  to  complain,  that  the  tenant  has  not  tendered  money,  and  done  acts  which, 
v  tbe  lease  had  been  granted,  he  would  have  been  bound  to  tender  and  do,  but  his  obligation  to 
tender  ai^  do  which  aid  not  exist  until  the  lease  was  made.  I  am  therefore  clearly  of  opinion, 
(YHboat  gmng  further  into  detail,)  that  the  conclusion,  at  which  my  noble  and  learned  friend  has 
airived,  is  that  which  your  Lordships  ought  to  adopt. 

Lord  Kisgsdown. — My  Lords,  whatever  may  be  the  proper  decision  of  this  case,  it  cannot, 
I  dunk,  be  governed,  or  indeed  materially  affected,  by  the  judgment  in  Wi^kt  v.  Lord  Hopetoun 
in  this  House.  In  that  case  the  right  of  the  plaintiff  to  a  lease  was  not  in  dispute.  The  only 
qiiKtion  was  as  to  the  particular  covenants  to  be  contained  in  the  lease.  That  question  was 
decided  in  fovour  of  the  plaintiff,  and  a  decree  was  made  against  Lord  Hopetoun,  ordering  him 
to  grant  the  lease  containing  the  covenants.  If  the  tenant  desired  to  have  the  lease  executed, 
he  might  have  enforced  the  execution  of  the  decree ;  but  he  preferred,  probably  with  a  view  to 
sai-e  expense,  to  hold  under  the  title  established  by  the  order  of  the  Court,  instead  of  requiring 
theeiecation  of  a  formal  instrument.  It  was  held  by  this  House,  as  it  seems  to  me  quite  rightly, 
dat  under  those  circumstances  the  tenant  must  be  considered,  with  respect  to  the  necessity  of 
Siring  the  notice,  in  exactly  the  same  situation  as  if  he  had  obtained  the  lease,  which,  if  he 
had  pleased,  he  might  have  had. 

The  other  question  decided  in  that  case  has  no  application  to  this.  The  grounds  on  which  the 
appelant  relies  in  this  case  are— ^/v/,  That  the  respondent  had  denied  his  liability  to  grant  any 
Kue  at  all,  and  had  insisted,  that  the  tenant  had  forfeited  his  right  to  demand  one.  It  is  con- 
tended, that,  under  those  circumstances,  the  tenant  was  relieved  from  the  obligation  to  give  a 
notice  which,  he  was  entitled  to  consider,  the  landlord  had  by  anticipation  refused  to  comply 
with.  Second,  That  if  the  appellant  were  bound  to  give  the  notice,  he  was  lulled  into  security, 
and  prevented  from  doing  so  oy  the  acts  or  neglect  of  the  respondent. 

With  respect  to  the  first  point,  it  must  be  remembered,  that,  in  Hunter's  suits,  two  questions 
»ere  at  issue  :  ist.  Whether  the  plaintiff  was  entitled  to  a  lease  at  all ;  2dly,  What  were  to  be  the 
ttms  of  the  lease,  if  one  were  ^nted  ? 

Not  it  seems  to  me,  that  if  this  case  is  to  be  decided  according  to  strict  law,  (as  the  respondent 
insists,  and  has  a  right  to  insist,  that  it  shall  be,)  the  appellant  may,  with  reason,  say,  that,  before 
be  oercised  his  option  as  to  requiring  a  renewal  of  the  lease,  he  was  entitled  to  know  what  the 
KTins  of  it  were  to  be.  That  point  had  been  settled  by  the  decree  in  Wigkfs  case.  No  doubt, 
is  HvHia's  case  J  it  was  really  as  immaterial  to  Hunter  to  have  the  terms  settled,  as  to  Lord 
Hope&nn  to  receive  the  notice.  He  was  sure  to  desire  a  renewal  in  either  case;  but  if  form  be 
in^ted  i^>on  on  one  side,  it  must  also  be  allowed  to  prevail  on  the  other. 

It  seems  to  me,  that  the  old  lease  being  the  foundation  of  the  right  to  the  renewal,  and  the 
defendant  having  denied  the  right  to  the  old  lease,  he  could  not  complain  of  a  failure  on  the  part 
of  the  plaintiff  to  comply  with  any  conditions  which  could  be  capable  of  performance  only  on 
tbe  foundation  of  the  old  lease ;  and  further,  until  the  terms  of  the  old  lease  were  settled,  (unless 
the  omission  to  settle  them  could  be  attributed  to  the  fault  or  default  of  the  tenant,)  he  could  not 
he  required  to  exercise  his  option. 

Id  this  view  of  the  case  the  question  would  be — By  whose  default  was  it,  that  these  points  were 
not  settled  before  the  time  for  ^ring  the  notice  had  expired  ?  Upon  this  question  I  tiiink  no 
doobt  can  be  entertained. 

It  appears,  that  the  lease  was  to  be  prepared  by  the  agent  of  the  lessor.  Wight's  claim  to  a 
tcneval  of  tease  under  the  same  original  covenant  was  pending.  In  December  1845  Hunter 
commenced  his  suit.  On  the  nth  December  1845  Lord  Hopetoun's  agent,  Mr,  Hope,  wrote  a 
letter  objecting  to  the  mode  of  service  of  the  summons,  and  used  these  expressions : — **  There 
has  been  delay,  no  doubt ;  but  all  the  Wight  papers  are  now  before  me,  ana  I  see  my  way  for 
speedily  now  getting  through  them.  I  viU  write  to  you  very  soon ;  and  I  beg  you  will  have  the 
{oodness  to  wait  a  little  longer."  By  this  letter  he  suggested,  that  Wight's  claim  and  Hunter's 
diim  mig^t  be  settled  at  the  same  time. 

After  some  further  correspondence  between  the  agents,  on  the  loth  March  1846,  Lord  Hope- 
toun filed  bis  pleas  in  tbe  action,  and  insistedj/in/,  that  the  plaintiff  had  forfeited  all  right  to  a 
rcneval ;  and,  secondly,  that  the  plaintiff  was  not  entitled  to  a  lease  expressed  in  the  same  terms 
V  die  previous  lease,  and  requiring  variations  therefrom  in  reference  to  the  timber  upon  the 
trnt 

After  these  pl^as  had  been  filed,  and  on  the  i8th  April  1846,  we  have  a  letter  of  Mr.  Hope 
1^  the  subject  of  this  question  of  the  timber,  statii^,  that  if  a  concession  be  made  by  Hunter 
"  tHen  npon  this  point,  he  thinks,  that  the  matter  may  be  settled ;  but  if  not,  the  suit  must  proceed, 
u>d  all  pleas  be  maintained." 
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He  stipulates,  that  neither  this  letter,  nor  any  other  which  he  may  write,  is  to  be  founded  on  in 
any  proceedings  which  may  take  place  in  the  event  of  no  agreement  being  come  to,  and  that  no 
bargain  is  to  Ik  considered  as  concluded  till  the  lease  is  actually  signed.  In  answer  to  this  Mr. 
TurnbuU,  on  the  23rd  of  April,  suggests,  that  Mr.  Hope  should  prepare  such  a  lease  as  Lord 
Hopetoun  was  willing  to  grant  j  and  that,  if  the  terms  could  not  be  agreed  on,  the  matters  in  dis- 
pute should  be  referred  to  arbitration.  On  the  26th  May  1846,  the  draft  of  a  lease  was  sent  by 
Mr.  Hope.  It  was  returned  by  Mr.  TurnbuU  with  alterations  on  the  lotb  June  1846.  On  the 
4th  November  1846,  after  several  applications  had  been  made  to  him,  Mr.  Hope  retutned  tbe 
draft,  accepting  some  and  rejecting  others  of  TumbuU's  alterations,  stating,  that  no  ftirther 
approximation  to  TumbuU's  views  can  be  agreed  to,  that  this  is  the  final  answer  of  Lord  Hope- 
toun's  guardians,  and  that,  ^uld  the  matter  not  be  settled  extrajudiciaUy,  there  was  no  depamtre 
from  any  of  the  pleas  taken  on  the  defence. 

Mr.  Hunter  reused  to  admit  th«e  alterations  ;  andontbe  7thof  January  1S47,  his  agent  wrote 
to  Mr.  Hope  to  that  effect,  and  the  concluding  passage  of  his  letter  was  in  these  wosds :— "  From 
the  terms  of  your  letter,  I  presume  I  am  to  understand,  that  you  wiU  not  voluntarily  admit  of  any 
modifications  of  your  draft  as  sent  to  me  on  the  4th  November  ;  and  therefor^  as  Mr.  Hunter 
will  not  yield  the  points  now  adverted  to,  I  beg  to  know  if  you  are  wiUing  to  name  an  arbiter  for 
determination  of  these  points  in  terms  of  the  clause  in  the  lease  to  that  effect.  Mr.  Hnota  is 
quite  ready  to  submit  the  matter  to  that  mode  of  adjustment." 

After  repeated  applications  by  TurnbuU  to  Hope  for  some  answer  to  this  proposal  and  letter 
of  Hope  apologizing  for  his  delay,  he  finally,  on  the  1st  April  1848,  wrote  this  letter  to  Tumbull ; 
*'  Dear  Sir, — Mr.  Andrew  Wigh^  after  a  long  interval,  has  returned  to  me  the  draft  of  the  sub- 
mission for  the  adjustment  of  certain  questions  connected  with  the  Ormiston  leases,  resolving 
themselves  into  pecuniary  clauses.  I  let  you  know  this,  as  I  think  matters  will  now  proceed  to 
a  settlement  some  way  or  other.    I  have  not  yet  looked  to  the  alterations  in  the  draft* 

Connecting  this  letter  with  what  had  passed  in  1845,  I  can  understand  it  only  in  this  sense. 
The  questions  with  respect  to  Wight's  lease  are  on  the  point  of  settlement;  this wiU enable ns to 
settle  at  the  same  time  Hunter's  lease ;  let  the  matter  in  the  mean  time  stand  over. 

Nov  it  seems  to  me,  that  by  this  letter  Hunter  was  naturaUy  led  to  expect  thatj  as  soonasthe 
settlement  with  Wight  took  place,  information  would  be  given  to  him,  and  that,  ataU  events,t!te 
next  step  to  be  taken  in  detenniniog  the  terms  of  Hunter's  lease  was  to  be  taken  by  Lord 
Hopetoun's  agent,  in  whose  hands  the  draft  then  was,  and  who  said,  that  he  had  not  yet  looked 
to  the  alterations. 

On  the  17th  January  1849  Tumbull  wrote  again  to  inquire  into  the  cause  of  the  delay,  21A 
received,  as  far  as  appears,  no  answer. 

It  turned  out,  that,  mstead  of  the  differences  with  Wight  being  settled  in  the  manner  su^sted 
by  Hope,  they  led  to  the  institution  of  a  suit  by  Wight  against  Lord  Hopetoun,  the  exact  date  of 
the  commencement  of  which  does  not  appear,  but  which  was  not  terminated  tiU  May  1858,  when 
it  ended  by  a  decree  in  favour  of  Wight. 

Now  it  seems  to  me,  that  it  was  the  duty  of  Hope,  when  this  suit  was  commenced,  to  haifc 
communicated  to  Hunter  the  fact,  that  his  expectations  had  been  disappointed,  seeing,  that  if  the 
question  with  Hunter  was  to  stand  over.tiU  the  disputes  with  Wight  were  settled,  it  would  vait 
probably  for  several  years.  If  this  communication  had  been  made  when  it  ought  to  have  been, 
all  difEculties  which  subsequenUy  arose  would  have  been  avoided.  Hunter  lived  till  1852 ;  and 
if  the  matter  had  been  settled  in  his  life,  the  questlms  as  to  tbe  trustees  and  the  lunatic  bcir 
would  never  have  occurred,  and  the  terms  of  the  lease  would  have  been  adjusted,  and  an  actual 
lease  granted. 

Till  something  was  done  by  Lord  Hopetoun's  agents,  I  think  that  it  was  not  incumbent  m 
Hunter's  representatives  to  take  any  steps,  but  that  they  had  a  ri^ht  to  consider,  that  matters 
vere  to  remain  in  statu  quo.  Though  the  personal  incapacity  of  the  heir  of  Hunter  to  act  cannot 
of  itself  dispense  with  the  performance  of  the  conditions,  yet  I  think,  that,  if  the  delay  of  Lord 
Hopetoun's  agents  produced  that  state  of  circumstances  at  the  time  when  the  notice  ought  to 
have  been  given,  it  is  entided  to  consideration. 

On  looking  at  the  whole  effect  of  the  evidence,  I  think,  that  Lord  Hopetoun  must  be  considered 
to  have  retained  to  the  last  the  position  which  he  had  assumed  in  the  suit  with  Hunter,  and  tt 
have  insisted  on  the  pleas  which  he  has  filed,  and  which  bis  agent,  by  his  letter  of  the  18th  April 
1846,  had  expressly  declared  were  to  be  treated  as  reserved,  notwithstanding anycorrespondoicc 
which  mifi^t  take  place  tiU  a  lease  was  actuaUy  signed,  and  on  which  he  had  again  insisted  after 
the  draft  Tease  bad  been  sent,  and  had  been  the  subject  of  discussion  in  his  letter  of  the  4th 
November  1846.  I  think,  therefore,  that  notwithstanding  Lord  Hopetoun  received  the  rent 
according  to  the  lease,  and  did  not  attempt  to  disturb  the  possession  of  the  tenant,  he  has  no 
r^ht  to  say,  that  he  acknowledged  the  ri^t  of  the  tenant  ta  have  such  a  lease  grantel  On  the 
contrary,  I  Uiink  that  he  must  be  treated  as  having  repudiated  his  obligation  to  grant  any  lease,  and 
to  have  insisted  on  the  forfeiture  which  he  had  set  up  in  the  suit,  which,  although  it  had  foUen 
asleep,  vas,  when  the  notice  should  have  been  given,  and  I  imagine  still  is,  a  lis  petuUiu.  If 
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Lord  Hqiecoun  denied  the  right  to  any  renewed  lease,  the  immediate  lease  sought  was  tiie 
isaadMion  of  the  right  to  the  renewaL  He  cannot,  therefore,  in  my  opinion,  complain,  that  a 
daimns  not  fomuUy  made,  which,  in  fact,  could  not  arise  tUl  the  right  to  the  immediate  lease 
TU  dAer  decreed  or  admitted. 

I  think  fiiither,  that  before  the  tenant  exercised  his  option  as  to  claiming  a  renewal,  he  had  a 
right  to  have  the  terms  of  the  immediate  lease  settled,  which  would  have  settled  at  the  same  time 
the  toms  <tf  the  renewed  lease.  It  appears  to  me,  that  it  was  owing  entirely  to  the  fault  of  my 
Lord  Hopetoun's  i^ents,  that  these  terms  were  not  settled  long  before  the  time  for  giving  the 
fldbce  had  passed.  Under  these  circumstances,  I  think,  that  Lord  Hopetoun  is  precludeid  in 
eqni^  from  availing  himself  of  the  plea,  that  the  notice  was  not  given'  in  proper  time ;  and  I 
Ikrenre  concur^in  the  judgment  proposed  by  the  Lord  Chancellor. 


Af^llanti  Agents^  Mackenzie  and  Kermack,  W.S.  ;  Loch  and  Maclaurio,  Westminster. — 
RupotuUtU's  AgeniSy  J.  and  J.  Hope,  W.S. ;  Conncll  and  Hope,  Westminster. 


The  Trustees  of  the  Clyde  Navigation,  Appellants,  v.  Ebenezer  Adam- 
son  (Inspector  of  the  Poor  of  the  City  Parish  of  Glasgow),  and  Others, 
Re^tmdenis, 

Poor  Rate — Exemption  of  Public  Buildings— Harbour  Works — Crown  Buildings— Z(z»<&  and 
^     buildings  are  not  exempt  from  assessment  to  the  poor  rate  merely  on  the  ground,  that  tkey  are 
j     nud  solely  for  public  purposes,  and  thai  the  trustees  derive  no  personal  benefit from  them.  The 
\     toU  ground  of  exemption  is,  that  the  lands  or  buildings  are  used  by  the  Crovmt  or  t/u  immediate 
urvants  of  the  Crown,  or  for  purposes  atnnected  with  the  government  of  the  country.  Tk^re- 
ftre  the  Clyde  Navigation  Trustees  are  assessable  in  respect  of  their  occupation  and  nvnership 
efdmr  docks  and  buildings  attached.^ 

Totdefenders^  the  Clyde  Navigation  Trustees,  appealed  against  certain  interlocutors,  and  in  their 
prhOfdcase  contended,  that  the  interlocutors  appealed  against,  in  so  far  as  submitt&j  to  review 
OBgiit  to  be  reversed,  for  the  following  among  other  reasons ; — i.  Because  the  appellants ai-e  not 
mistees  or  commissioners  in  the  acmal  receipt  of  the  rents  and  profits  of  the  Clyde  Trust  estate 
aad  are  therefore  not  liable  to  be  assessed  for  poor  rates  under  the  Poor  I.aw  Amendment  Act! 
t  Because  trustees  are  liable  to  be  assessed  only  where  the  beneficial  enjoyers  of  the  property 
woold  be  themselves  assessable  if  in  actual  possession,  and  the  appellants  are  trustees  for  the 
public  at  large,  who  are  not  by  law  assessable  under  any  circumstances,  3.  Because,  if  the 
piblic  at  large  are  liable  to  be  assessed,  the  proposed  mode  of  ascertaining  the  rateable  value  is 
,  ernxwoody  Dased  upon  the  sums  raised  to  defray  the  outgoings,  instead  of  upon  the  benefit 
I  derived  kam  the  property.  4.  Because  if  the  appellants  are  liable  to  be  assessMl  as  trustees,  in 
Rspect  of  the  statutory  tolls  taken  by  them  from  the  shipping  using  the  port  of  Glasgow,  their 
■terest  therein  is  not,  and  never  can  be,  of  any  rateable  value,  inasmuch  as  the'working  expenses 
ud  other  statutory  charges  upon  the  tolls  must  necessarily  always  be  equal  to  the  amount 
nceiTed,  and  it  is  impossible  that  the  appellants  can,  under  any  circumstances,  hare  a  balance 
iKjond  those  outgoings.  5.  Because,  if  the  amount  received  from  the  tolls  is  to  be  deemed  the 
gross  rateable  value,  the  nett  rateable  value  will  be  the  difference  between  that  sum  and  the 
»Mting  expenses  and  the  other  statutory  chafes,  which  will  leave  no  balance  to  rate.  6.  Because 
by  the  proposed  mode  of  assessment  a  part  of  die  statutory  lolls  would  be  included,  although 
wch  tolls  are  payable  in  respect  of  vessels  simply  entering  the  port  of  Glasgow,  whether  the 
(uds  and  heritages  in  the  City  parish  be  used  or  not  used.  7.  Because  in  no  view  are  the 
^ipdlaats  liable  to  be  assessed  in  respect  of  the  court  rooms,  poUce  (^ce,  and  watch  houses  in 
tWwtson  Street  belonging  to  the  tru  t. 
The  Lord  Advocate  (Moncreiff),  and  Sir  F.  Kelly,  for  the  appellants. 
liolt  Q,C,  and  IV.  M.  Thomson,  for  the  respondents. 

[After  the  appellants'  argument  had  been  heard,  the  further  hearing  was  stopped,  on  the 

*  See  previous  report  22  D.  606 :  1  Macph.  974 :  32  Sc.  Jur.  203 ;  35  Sc.  Jur.  569.      S.  C  4 
Uacq.  Ap.  931 :  3  Macph.  H.  L.  100:  37  Sc.  Jur.  512. 


Interlocutors  reversed. 


JUNE  22,  1865, 
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ground,  that  two  English  cases,  Jones  v.  The  Mers^  Docks  and  Harbour  Boards  and  CameroH 
V.  Mersey  Board,  were  then  pending,  which  involved  the  same  facts.  Precisely  the  same  audiar- 
ities  were  referred  to  in  those  cases.  Soon  afterwards  judgment  was  given  in  ypius  v.  Mmty 
Board,  (see  these  cases — 1 1  H.  L.  C,  443,)  and,  on  the  same  day,  the  following  judgment  was 
pronounced  in  the  present  case.] 

Lord  Chancellor  Westbury.— My  Lords,  in  this  appeal  the  action  was  originally  brought 
in  the  Court  of  Session  by  Mr.  Adamson,  in  his  character  of  inspector  of  the  poor  of  the  parish 
of  Glasgow,  against  the  Trustees  of  the  Clyde  Navigation,  and  the  issue  raised  in  this  action  is 
not  at  aU  distinguishable  from  the  two  cases  upon  which  your  Lordships  have  just  pronounced 
an  opinion,  namely,  Jones  v.  The  Mersey  Harbour  Board.  The  principles  which  are  applicaWe 
to  the  decision  of  the  case,  and  which  are  embodied  in  the  Statute  which  is  now  the  General  Poor 
Law  Act  of  Scotland,  namely,  the  8  and  9  Vict.  cap.  83,  passed  in  1845,  are  precisely  the  same 
as  the  principles  which  are  applicable  to  the  interpretation  of  the  law  of  England  upon  which  yonr 
Lordships  have  just  expressed  your  opinion. 

By  the  34th  sectim  of  that  Act  of  1845  it  was  enacted,  that  where  an  assessment  was  to  be 
imposed,  the  Parochial  Board  may  resolve,  that  one  half  of  such  assessment  shall  be  iro^tosed 
upon  the  owners  and  the  other  hatt  upon  the  tenants  or  occupants  of  aU  the  lands  and  hent^ 
within  the  parish  or  combination  rateably  according  to  the  annual  value  of  such  lands  uid 
heritages. 

The  appellants  in  the  present  case,  the  Trustees  of  the  Clyde  Navigation,  are,  on  behalf  the 
subscribers  or  shareholders  in  that  undertaking,  the  owners  and  occupiers  of  very  large  docks 
and  other  public  works  which  have  been  erected  by  them  on  the  river  Clyde,  for  the  purpose  (rf 
improving  the  navigation.  And  the  question  which  was  raised  by  them  in  answer  to  the  demand 
that  they  should  be  rated  to  the  poor,  was  precisely  the  same  as  the  question  raised  by  the 
Mersey  Docks  and  Harbour  Trustees — the  plea  in  law  for  the  defenders,  the  Clyde  Trustees, 
being  thus  expressed :  "  Any  property  vested  in  the  defenders  having  been  vested  in  them  as 
trustees  for  public  purposes,  and  the  revenues  derived  therefrom,  and  from  the  trust  under  their 
management  having  been  all  appropriated  by  Statute  to  specific  public  purposes,"  and  soon. 
These  grounds  of  defence  are,  I  take  it,  identical  with  the  defences  raised  by  the  Mersey  Harbour 
and  Dock  Board. 

Now,  the  local  l»islation  applicable  to  the  docks  and  harbour  held  by  the  Clyde  Trastees 
appears  to  have  had  this  for  its  object,  that  the  property  alleged  by  the  appellants  to  be  appio- 
[mated  exclusively  to  public  purposes,  is  appropriated  only  in  this  sense,  namely,  that  tie 
revenues  which  the  trustees  are  authorized  to  raise  by  the  tolls  and  imposts  upon  shipping  using 
the  harbour  and  the  docks  are  dedicated  by  the  Act  to  the  purposes  of  mzuntaintng  and  improv- 
ing the  harbour  and  navigation  of  the  river  Clyde,  and  for  paying  the' debt  contracted  in  the 
formation  of  the  works.  And  any  surplus  is  directed  by  the  Act  to  be  applied  in  making  addi- 
tional imiH^ements.  Now,  beyond  the  money  required  for  the  purpose  of  maintaining  these 
docks  and  this  harbour,  there  is  a  very  targe  revenue  out  of  which  the  subscribers  or  shareholders 
receive  the  interest  upon  the  money  which  they  advance  for  the  constructicm  of  these  docks,  and 
there  is  still  a  surplus  which  is  applicable  to  the  purpose  of  making  additional  improvements  bjr 
way  of  the  extension  of  the  docks,  and,  if  necessary,  of  the  harbour. 

The  question,  therefore,  recurs  in  this  case,  which  is  to  be  decided  only  upon  the  same  princi- 
ples as  those  which  were  discussed  in  the  two  cases  last  decided,  namely — Are  these  public  pw- 
poses  in  the  sense  of  being  Government  public  purposes — purposes  connected  with  the  use  of  die 
Crown  so  as  to  warrant  the  exemption  or  the  Trustees,  as  the  occupiers  of  this  property,  from  a 
liability  to  be  rated  to  the  relief  of  the  poor  ?  I  apprehend,  that  this  case  is  not  distinguishable, 
either  in  principle  or  in  its  details,  from  the  cases  which  have  just  been  decided,  and  that  yoor 
Lordships  will  adhere  to  the  same  ratio  decidendi,  and  will  hcud.  thnt  the  purposes  to  which  the 
revenues  of  the  Clyde  navigation  are  applied  are  nndisttnguishable  from  those  in  the  Mertey 
Docks  case;  and  that  consequently  there  is  no  ground  for  the  exemption  of  the  Trustees. 

The  interlocutor  of  the  Court  below  is  not  confined  merely  to  that  point ;  but  that  is  ihe  only 
point  which  has  been  made  the  subject  of  appeal.  I  think,  therefore,  that  your  lordships  will 
concur  with  me  in  the  conclusion,  that  it  will  be  right  to  affirm  the  order  of  the  Court  belov  so 
far  as  it  is  now  appealed  from;  and  consequently  to  dismiss  this  appeal,  and,  as  a  necessary 
consequence,  to  dismiss  it  with  costs. 

Lord  Cranworth. — My  Lords,  the  question  here  is  substantially  the  same  as  that  in  Jeuei 
V.  The  Mersey  Docks,  though  it  arises  under  a  diflFerent  Act  of  Parliament.  \ 

By  the  Scotch  Poor  Law  Act,  8  and  9  Vict.  c.  83,  the  parochial  board  in  every  parish  may  \ 
resolve  to  raise  the  necessary  fiinds  by  assessment  in  any  one  of  three  different  modes.  The  first  ' 
mode  is  by  assessment  of  one  half  on  the  owners,  and  the  other  half  on  the  occupiers,  of  all  lands 
and  heritages  within  the  parish.  This  was  the  mode  of  assessment  adopted  by  the  parochial 
board  of  the  city  parish  of  Glasgow ;  and  the  rates  now  in  question  were  imposed  by  that  board 
on  the  appellants  as  owners  and  occupiers  of  the  quays,  wharf^  and  docks  or  the  river  Clyde  at 
Glasgow. 
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Vat,  QDder  the  local  Act  regulating  the  port  and  harbour  of  Glasgow^  these  appellants  arft 
oneis  and  cKcupiera  of  llie  property  in  respect  of  which  they  are  rated,  cannot  be  dispuced ;  but 
tbcT  contend,  that  they  are  not  such  owners  and  occupiers  as  were  contemplated  by  tbe  Poor 
La*  Act,  for  that  their  ownership  and  occupation  are  not  beneficial  to  themselves ;  that  they  are 
merdy  owners  and  occupiers  for  the  benefit  of  the  public. 

This  is  the  very  questim  which  the  House  decided  in  the  last  case.  The  principle  is  tbe  same. 
Tbe  Scotch  Act  does  not,  any  more  than  the  English  Act,  make  an  exemption  in  favour  of  those 
vbooccupy  only  for  the  benefit  of  the  public.  Artd  on  the  same  grounds  on  which  trustees  or 
conunissitHiers  of  public  docks  and  harbours  are  made  liable  in  England  they  must  be  made  liable 
ia  Scotland.  I  am  therefore  of  opinion,  that  this  appeal  is  unfounded^  and  ought  to  be  dismissed. 

Lord  Kingsdown. — My  Lords,  I  was  not  present  at  the  hearing  of  the  English  cases,  and  I 
bave  only  to  express  my  entire  concurrence  in  the  principles  which  have  been  laid  down  in  tbe 
jodgment  in  this  case. 

Interlocutors  affirmed  with  costs. 

Afpellmt^  Agents^  Hamilton  and  Kinnear,  W.S. ;  Grahames  and  Wardlaw,  Westminster. — 
RtspaHdaUs^  Agents,  W.  Burgess,  S.S.C. ;  H.  Ward,  Westminster. 


JUNE  33,  1865. 

Caledonian  Railway  Company,  Appellants,  v.  Statute  Labour  Road 
Trustees  of  Kilmacolm,  Respondents, 

Saiute  Labour— Assessment— Conversion— Poll  Tax— General  Statute  Labour  Act,  8  and  9 
VicL  c.  4i,§§  13,  i^— The  Statute  t  and q  Vict.  c.  41,  §§  authorizes  the  abolition  0/ the 

ptrtonal  performance  of  Statute  service,  and  of  the  levying  of  the  conversion  thereof  in  money, 
or  any  assessment  in  Iteu  of  such  conversion  as  a  poll  tax;  and  thereafter  trustees  are,  in  lieu 
hereof,  to  assess  any  sum  not  greater  in  amount  on  all  lands,  bttUdings,  &»c. 

Held  (affirming  judgment),  That  the  word  "poll  tax"  is  used  in  the  Statute  in  a  comprehensive 
sense  as  denoting  tUl  kinds  of  assessments  on  occupiers,  which  were  substitutes  for  Statute  labour. 
Therefore  a  railway  company  is  subject  to  the  assessment,  though,  the  local  Acts,  some  of  the 
etsessments  were  not,  in  a  strict  sense,  a  poll  tax.^ 

This  was  an  appeal  from  interlocutors  of  the  First  Division.  The'question  involved  turned 
opoo  the  meaning  of  the  word  "poll  tax,"  in  the  Statute  8  and  g  Vict.  c.  41 ;  and  whether  the 
Caledonian  Railway  Company  were  assessable  as  occupiers  to  the  highway  rate  of  the  parish  of 
Kilmacolm. 

The  sections  of  the  Statute  8  and  9  Vict.  c.  41,  were  as  follows :— §  13.  "  And  be  it  enacted 
that  in  all  cases  in  which  a  sum  of  money,  heretofore  exigible  as  conversion  of  Statute  service,  or 
assessment  in  lieu  thereof,  shall,  under  this  Act,  cease  to  be  so  exigible,  it  shall  be  lawful  for  all 
sock  trustees,  at  a  general  meeting  assembled,  to  assess,  in  any  county  or  district  of  a  county, 
My  sam  not  exceeding  the  amount  of  the  cmvo^ion  or  other  money  which,  by  reason  of  this 
Act,  shall  cease  to  be  exigible,  and  to  cause  the  same  to  be  levied  upon  tdl  lands,  buildings,  and 
ether  heritable  subjects  not  hereinbefore  exempted  from  assessment,  or  to  be  added  to  the  sums 
ciberwise  assessable  by  any  local  Act,  and  that  notwithstanding  the  rate  of  assessment  should  be 
Iheitby  raised  above  the  maximum  amount  authorized  by  such  local  Act;  and  all  such  sums  so 
t  assessed  or  added  shall  be  levied  and  applied  in  the  same  manner  as  the  money  might  have  been 
levied  and  applied,  in  lieu  which  tbe  said  suras  are  assessed ;  and  all  such  sums  shall  be  pay- 
aWe,  one  half  by  the  owners,  and  the  other  half  by  the  occupiers  of  the  lands,  buildings,  or  other 
heritable  subjects  so  assessed ;  and  it  shall  be  competent  to  levy  from  the  occupiers  the  half 
payable  by  the  owners,  and  such  occupiers  shall  be  entitled  to  deduct  such  half  from  the  rent 
panhle  to  the  owners  or  other  parties  having  right  to  such  rent." 

1 14.  "  And  whereas  it  is  expedient  to  abolish  the  personal  performance  of  Statute  service,  and 
the  levying  of  the  conversion  thereof  in  money,  or  any  assessment  in  lieu  of  such  conversion  as 
a  poU  tax,  be  it  enacted,  that  from  and  after  this  present  year  1845,  ^^^^  may  be  lawful 
far  aU  such  trustees,  at  a  general  meeting  assembled,  if  they  shall  think  fit,  to  order  and  direct, 

*  See  previous  report  2  Macph.  355 :  36  Sc.  Jur.  93.  S.  C.  4  Macq.  Ap.  937 :  37  Sc.  Tur. 
$13:  3  Macph.  H.  L.  34. 
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that  in  any  county,  or  district  of  a  county,  all  such  performance  of  Statute  service^  and  all  sudi 
levying  of  conversion  and  assessment  in  lieu  thereof,  shall  cease  and  determine." 

The  Attorney  General  (Palmer^  and  Anderson  Q.C.,  for  the  appellants. 

The  Lord  Advocate  (MoncreiffX  and  RoU  Q.C.,  for  the  respondents. 


Lord  Chancellor  Westbury. — My  Lords,  the  contention  of  the  appellants  is,  that  the  rate 
of  5*/.  in  the  pound  made  by  the  respondents  is  not  warranted  by  the  1 3th  section  of  the  General 
Road  or  Statute  Labour  Act  of  1845,  inasmuch  as,  being  the  only  assessment  imposed  by  the 
pursuers  for  the  year  from  June  1859  to  June  1860^  it  includes  or  rather  comes  in  lieu  of  assess- 
ments or  highw^  rates,  vhich  it  is  alleged  may  still  be  made  under  the  local  Acts  applicable  to 
the  shire  of  Renfrew,  and  which  cannot  oe  pn^erly  denominated  a  poll  tax.  They  insist,  there- 
fore that  the  rate  of  5^.  is  bad,  because  it  is  substituted  for  something  which  could  va,  be 
abolished  under  the  14th  section  of  the  Act  of  1845,  viz.  the  8  and  9  Vict.  c.  41. 

The  question  turns  on  the  true  construction  of  the  1 3th  and  14th  sections  of  the  General  Statute 
Labour  Act,  on  which  the  Act  is  founded ;  but  to  determine  the  true  meaning  of  these  sections 
it  is  necessary  to  have  some  knowledge  of  the  subject  to  which  they  relate. 

Bjr  the  original  Highway  Act  of  Scotland,  passed  in  the  year  1669,  power  was  given  to  the 
Sheriff  to  call  and  convene  all  tenants,  cottars,  and  their  servants  within  the  bounds  appointed 
for  their  parts  of  the  highways,  for  the  personal  performance  of  the  necessary  labour  for  repair- 
ing the  highways.  In  aid  of  this  personal  service  the  Act  contained  supplementary  provisioos 
for  stenting  the  heritors  to  the  extent  of  what  should  be  necessary  for  die  repair,  trnt  not 
exceeding  lar.  Scots  upon  each  hundred  pound  of  valued  rent  in  one  year. 

In  the  next  year,  1670,  another  Act  was  passed,  which  allowed  the  attendance  of  persons  at  3 
distance  to  be  dispensed  with  on  paying  (ys.  Scots  yearly  for  every  man,  and  \is.  Scots  for  every 
horse,  to  be  expended  in  providing  substitutes.  This  was  the  first  instance  of  the  conversion  or 
commutation  of  Statute  labour.  After  this  year  1670,  there  was  no  general  Highway  Act  in 
Scotland,  until  we  arrive  at  the  General  Road  Act  of  Uie  8  and  9  Vict  c.  41. 

In  the  interval,  however,  a  great  number  of  local  Acts  were  passed  applicable  to  different  pans 
of  the  country. 

With  respect  to  the  Acts  that  ajiply  to  Renfrewshire,  they  substitute  from  time  to  time  differ- 
ent rates  or  conversion,  to  be  levied  in  lieu  of  the  Statute  labour  imposed  by  the  origiDal  AcL 
and  these  assessments  or  conversions  being  money  fKiyments  in  lieu  of  individual  personu 
service,  acquired  the  name  of  Poll  tax,  which  is  not  an  improper  denomination  of  a  money  rate 
imposeid  on  individuals  as  a  substitute  for  personal  lal>our.  I  have  |^ne  through  the  locu  Acts 
which  are  printed  in  the  case,  and  they  appear  to  me  to  be  occupied  with  imposing  different  rates 
of  conversion  in  lieu  of  the  original  Statute  labour,  and  of  the  commutation  rates  imposed  by  the 
original  Acts  of  1669  and  1670,  and  I  think,  therefore,  that  the  statutory  provisions  for  the  repair 
of  the  highways  at  the  time  of  the  passing  of  the  General  Road  Act  of  the  8  and  9  Vict,  were,  (in 
addition  to  the  right  of  stenting  the  heritors,  which  is  an  independent  thing,)  the  original  duty  of 
Statute  labour,  and  certain  assessments  by  way  of  conversion  or  commutation  thereof,  and  all 
which  conversions  or  assessments  would  fall  under  the  original  denomination  of  poll  tax.  Evoy 
assessment  which  is  authorized  to  be  made  is  found  on  examination  to  be  either  in  lieu  of  Statt^e 
labour,  or  of  some  substitute  for  or  conversion  of  Statute  labour,  which  had  been  previously 
imposed,  and  tiK  provisions  for  keeping  the  highways  in  repair  maybe  ranked  under  these  three 
generfd  denominations,  Statute  labour,  poll  tax,  and  tax  on  the  heritors. 

If  these  conclusions  are  so  far  correct  as  to  warrant  or  account  for  the  use  and  application  of 
the  general  term  "  poll  tax,"  it  will  be  easy  to  understand  the  meaning  of  the  13th  and  I4tli  sec- 
tions of  the  General  Road  Act   Your  Lordships  will  find  the  14th  section  is  in  these  terms : 

And  whereas  it  is  ex^ient  to  abolish  the  penonal  performance  of  Statute  service,  and  the 
levying  of  the  conversion  thereof  in  money,  or  any  assessment  in  lieu  of  such  conversion,  as  a 
poll  tax,  be  it  enacted,  that  from  and  after  this  present  year  1845,  it  shall  and  may  be  lawful  ifX 
all  such  trustees,  at  a  general  meeting  assembled,  if  they  shall  think  fit,  to  order  and  direct,  that 
in  any  county,  or  district  of  a  county,  all  such  performance  of  Statute  service,  and  all  such 
levying  of  conversion  and  assessment  in  lieu  thereof,  shall  cease  and  determine." 

The  appellants  insist,  that  under  this  section  there  is  no  power  to  abolish  any  conversion  in 
money  of  Statute  labour,  or  any  assessment  in  lieu  of  such  conversion  unless  such  conversion  and 
assessment  respectively  may  be  denominated  a  poll  tax.  And,  secondly,  they  assert,  that  under 
the  local  Acts  applicable  to  Renfrewshire  assessments  may  be  still  made,  which  do  not  come 
under  that  denomination.  And  therefore  they  contend  the  personal  assessment,  which  is  in  lieo 
of  Statute  labour  and  of  all  conversions  and  assessments  or  highway  rates  ext^t  the  tax  on  the 
heritors,  (which  it  is  admitted  is  not  included  or  intended  to  be  affected,)  is  bad  in  law. 

Strictljr  speaking,  it  is  necessary  to  examine  the  first  propositions  of  the  app^ants  as  to  the 
construction  of  the  14th  section,  because,  in  my  opinion,  the  second  proposition  is  not  true  in 
fiict;  bat  I  think  it  clear,  that  the  words  "as  a  poll  tax"  were  introduced  for  the  purpose  d. 


Cur.  adv.  vult. 
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deoodngall  parochial  rates  or  assessments  on  the  occupiers,  which  certainly  are,  in  somevay  or 
odicr,  sobstitutes  for,  or  commutations  of;^  the  primary  impost  of  Statute  labour  or  personal 
■Bvic^  and  therefore  may,  with  propriety,  be  included  under  the  general  name  "poll  tax  "  by 
vajrflfdisriDCtion  from  the  county  assessment. 

TVbtstorical  account  of  the  enactments  on  this  subject  of  highway  labour  and  highway  rating 
a  ibe  shire  of  Renfrew  illustrates  the  meaning  of  the  terms. 
On  these  grounds  1  am  of  opinion,  that  the  contention  of  the  appellants  is  wholly  unfounded, 
i    aod  thzt  there  is  no  legal  objection  to  the  assessment  made  by  the  defendants.    A  further 
I    objectioo  was  taken  by  the  appellants  in  the  Court  below,  but  which  was  scarcely  raised  at  the 
bar,  that  the  appellants,  being  a  statutory  corporation,  are  not  liable  for  Statute  labour  conversion 
I    iDaoe>',  or  any  assessment  in  lieu  thereof.   This  is  an  ingenious  subtlety,  but  without  foundation. 
I      The  appellants  are  owners  and  occupiers  of  land  within  the  district,  and  as  such  are  clearly 
;   fiable  to  be  assessed  under  the  Act  of  1845. 

I  ttun'c  the  appeal  should  be  dismissed  with  costs, 
j     Lord  Cranworth. — My  Lords,  the  object  of  this  action  was  to  get  rid  of  a  rate  imposed  on 
!  Cie  appellants  by  the  Statute  labour  trustees  for  the  parish  of  Kilmacolm  in  Renfrewshire. 

At  a  meeting  of  the  trustees  duly  held  on  the  2d  June  1859,  they  assessed  the  appellants  in  a 
I  sam  of  ;£43i  Sr.  4^.  for  the  year  ending  on  the  2d  <h  June  i860,  being  at  the  rate  of  Si£  in  the 
poimd  on  the  sum  of  {^icA^  This  sum  of  ;f  2084  was  the  sum,  at  which  that  part  of  the  Caledonian 
Railway  traversing  the  parish  of  Kilmacolm  was  valued  for  the  year  in  question  under  the 
provisions  of  the  17th  and  iSth  Vict.  c.  91,  §  23,  called  the  General  Valuation  Act 

The  anthority  under  which  the  trustees  imposed  this  rate  is  derived  from  the  8  and  9  VicL  c. 
41,  bdng  the  Scotch  Highway  Act.  The  first  general  Act,  providing  for  the  repair  of  highways 
in  Scotland,  was  passed  in  the  year  1669,  and  is  entitled,  An  Act  for  repairing  highways  and 
bridges.  The  machinery  which  it  provides  is  of  the  widest  kind.  The  Sheriff,  with  certain  other 
fuKiiooaries,  were  directed  to  meet  and  to  divide  into  districts  the  parishes  through  which  the 
nuds  passed,  and  to  appoint  overseers,  whose  duty  it  was  to  call  together,  at  stated  times  and 
places,  all  tenants  and  cottars,  and  then-  servants,  in  every  district  in  which  there  were  roads  to 
be  repaired.  The  tenants,  cottars,  and  servants  so  summoned  were  then  bound  to  attend  at  the 
appointed  place  with  horses,  spades,  mattocks,  and  other  instruments  necessary  for  making  or 
lepiiring  the  roads,  and  to  give  their  labour  for  that  purpose  during  not  more  than  six  days  in 
tlK  year.  There  was  then  a  provision  for  stenting  the  heritors  to  make  good  by  a  rate  whatever 
be  necessary  to  supply  what  had  not  been  accomplished  by  the  personal  labour  afforded  by 
the  tmants,  cottars,  and  servants. 
In  Ae  followine  year,  1670^  the  Act  of  1669  was  modified  by  entitling  persons  thus  bound  to 
.  Statute  labour,  who  might  be  residing  more  than  three  miles  from  the  road,  to  relieve  themselves 
fnxQ  the  obligation  of  personal  attendance  by  paying  i2j-.  Scots  for  every  horse,  and  &r.  for  every 
nao  who,  under  the  prior  Statute  ought  to  have  attended. 

These  enactments,  with  very  slight  modifications'  introduced  from  time  to  time  by  the  Legis- 
htarc,  were  the  only  general  Acts  regulating  highways  in  Scotland,  not  being  turnpike  roads, 
onti]  the  year  1845,  when  the  8  and  9  Vict.  c.  41  was  passed,  under  which  the  assessment  now 
ffl  qaesDon  was  made. 

Though,  however,  there  had  been  no  general  Act,  there  had  been  many  local  Acts,  putting  the 
nuDagement  of  the  roads  in  various  counties  or  districts  on  a  footing  more  convenient  with 
reference  to  the  wants  and  habits  of  modern  times  than  was  furnished  by  the  two  old  Statutes  to 

:  which  I  have  referred.  What  was  the  nature  of  the  regulations  introduced  by  these  local  Acts 
may  be,  to  some  extent,  discovered  from  the  language  and  enactments  contained  in  the  8  and  9 

'  Via.  c.  41.   That  Statute  speaks,  for  instance,  m  the  conversion  of  Statute  labour  into  the  pay- 

1  meat  ttf  mmey,  called  conversion  money,  or  into  an  assessment  in  lieu  of  the  conversion.  We 
have  a  right,  therefore,  to  assume  tha^  when  the  Act  passed,  these  were  modes  of  dealing  with 
the  subject  veil  known  and  generally  recognized. 
The  Sutute  does  not  give  any  definition  of  conversion  money,  or  of  assessment  in  lieu  thereof, 

;   but  deals  with  them  as  things  well  known  and  not  requiring  explanation,  though  they  were  not, 

I   so  far  as  I  can  discover,  the  creations  of  any  general  enactment. 

\  These  preliminary  observations  are  necessary  in  order  to  enable  us  to  construe  the  13th  and 
14th  sections  of  the  Act  8  and  9  Vict.  c.  41,  under  the  first  of  which  the  assessment  in  question 
was  made.  And,./£>:r/,  as  to  the  14th  :  It  begins  with  a  preamble,  "And  whereas  it  is  expedient 
to  abolish  the  personal  performance  of  Statute  service  and  the  levying  of  the  conversion  money 
thereof  in  money,  or  any  assessment  in  lieu  of  such  conversion  as  a  poll  tax  ; "  and  then  it  pro- 
ceeds toenact  "that  it  shall  be  lawful  for  the  road  trustees  to  direct,  that,  in  any  county  or  district 
all  such  performance  of  Statute  service,  and  all  such  levying  of  conversion  or  assessment  in  lieu 
dmeof,  shall  cease  and  determine." 

_  It  is  on  the  true  construction  of  this  section  that  the  case  turns.  The  appellants  contend,  that  it 
pres  no  power  to  abolish  personal  service  generally,  or  the  conversion  money  substituted  for  it, 
m  only  such  personal  service  and  conversion  money  as,  but  for  this  clause,  would  be  levied  as 
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a  poll  tax.  The  road  trustees  on  the  other  hand,  say,  that  the  clause  gives  them  a  right  to  abolish 
all  personal  performance  of  Statute  service,  and  all  commutations  for  the  same,  however 
designated. 

I  am  of  opinion  that  the  trustees  are  right.  What  was  the  precise  meaning  of  the  Legislature 
when  it  used  these  words,  "as  a  poll  tax, '  I  cannot  say.  They  do  not  occur  in  any  otherclausc 
of  the  Statute,  nor  in  either  of  the  two  Acts  of  Charles  the  Second.  It  may  be,  that,  in  some  of 
the  local  Acts,  there  may  have  been  an  assessment  aptly  described  as  a  poll  tax,  and  authorized 
to  be  imposed  in  lieu  of  personal  labour,  or,  which  is  more  probable,  the  words  may  be  only  a 
clumsy  mode  of  expressmg  a  money  tax  payable  by  the  person  on  whom  they  arc  assessed.  Bat 
whatever  difficulty  there  may  be  in  giving  a  sensible  meaning  to  those  words,  I  cannot  think  it 
would  be  a  reasonable  mode  of  dealing  with  them  to  treat  them  as  cutting  down  die  generalityof 
the  previous  part  of  the  sentence,  and  narrowing  the  power  of  putting  an  end,  in  all  cases,  to 
personal  Statute  labour,  which,  but  for  these  words  "as  a  poll  tax,"  the  section  would  certainly 
nave  conferred. 

The  appellants  read  the  pass^  as  if  the  words  "as  a  poll  tax"  had  followed  the  word  "levy- 
ing," and  so  as  if  the  recital  had  been  a  recital,  that  it  is  expedient  to  abolish  personal  service, 
and  the  levying  as  a  poll  tax  of  the  conversion  of  personal  service  into  money.  Adopting  this 
reading  of  the  clause,  they  argue,  that  the  personal  service  referred  to  must  be  considered  as  con- 
fined to  personal  service  of  such  persons  as  are  provided  for  in  the  17th,  i8th,  and  19th  sections 
of  the  Renfrewshire  Local  Act,  namely,  innkeepers,  cottagers  not  being  day  labourers,  manu- 
facturers, and  tradesmen  on  whom  by  that  local  Act  a  tax,  not  inaptly  described  as  a  poll  tax,  is 
imposed  as  a  substitute  for  personal  Statute  labour  ;  butthis  would  bean  unwarrantable  principle 
to  adopt  in  construing  a  general  Act  The  8th  and  9th  Vict.  c.  41,  applies  to  all  Scotland,  and 
it  would  be  improper  to  interpret  it  by  fixing  on  some  prior  local  Act  to  qualify  or  explain  iU 
provisions,  nor  do  I  think  that  the  mode  of  reading  the  clause  contended  for  by  the  appellants 
would  warrant  this  construction  of  it.  The  recital  is,  that  it  is  expedient  to  abolish  personal  psr- 
fwmance  of  the  Statute  service ;  but  the  construaion  contended  for  by  the  appellants,  vnich 
I  must  think  is  a  very  forced  and  artificial  construction,  would  confine  the  generality  of  those 
words  within  very  narrow  limits,  in  a  mode  which  the  language  does  not  warrant.  We  may 
fairly  suppose,  from  the  preamble  of  the  clause,  that  the  Legislature  meant  to  enable  the  trustees 
in  all  cases  to  get  rid  of  the  personal  performance  of  Statute  labour  under  the  old  inconvenient 
enactments  of  the  Statute  of  1669,  which  are  obviously  ill  adapted  to  modern  times  and  halHt& 
The  language  seems  to  me  sufficient  to  accomplish  this  object ;  and  even  if  the  paymrats  in  lien 
of  personal  service,  which  the  Act  refers  to  as  payments,  well  known  by  the  name  of  conversion 
money,  are  not  accurately  described  as  a  poll  tax,  this  cannot  justify  us  in  cutting  down  the 
enactment  so  as  to  limit  its  operation  to  the  very  few  and  unimportant  cases,  within  which  the 
forced  construction  contended  for  by  the  appellants  would  confine  it. 

Such  baing,  in  my  opinion,  the  true  construction  of  the  14th  section,  it  follows  that  the  Coun 
of  Session  was  perfectly  ri^ht,  for  the  road  trustees  of  the  parish  of  Kilmacolm,  in  exercise  of 
the  powers  given  to  them,(did  order  and  direct  that  the  personal  performance  of  Statute  service, 
and  the  levying  of  conversion  or  assessment  in  lieu  thereof,  should  cease  and  determine.  What, 
therefore,  would  have  been  produced  from  these  sources  ceased  to  be  exigible,  and  so  the  trustees 
were,  hy  the  13th  section,  authorized  to  assess  the  amount  on  the  lands  and  heritable  subjectsin 
the  parish.  The  appellants  were  owners  and  occupiers  of  lands  in  the  parish  ;  and  they  have 
been  assessed  according  to  the  value  of  those  lands  as  ascertained  under  the  provisions  of  the 
Gesieral  Valuation  Act  The  appeal,  therefore,  in  my  opinion,  wholly  fails,  and  ought  to  be 
dismissed,  with  costs. 

Lord  Kingsdowm.— My  Lords,  I  concur  also  in  the  proposed  decision. 


Appellants'  Agents^  Hope  and  Mackay,  W.S.  ;  Grahames  and  Wardlaw,  Westminster.— 
Respondents  Agents,  Patrick,  M*£wen,  and  Garment,  W.S. ;  Simson,  TraiU,  and  Wakefield, 
Westminster. 


Ittterlocutors  affirmed,  andt^petU  dismissed,  with  costs. 
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Robert  Lumsden  and  Others  (Liquidators  of  the  Western  Batik),  A/>pellanis,  v. 
Walter  Buchanan  and  Others  (Brown's  Trustees),  Respondents. 

Trust— Joint  Stcwrk  Company — Liability  of  Trustees  who  invest  Trust  funds  in  shares — By  tht 
c§partiurskip  deed  0/  the  Western  Banking  Co.  it  was  provided  that  shareholders  should  pro~ 
portwnally  he  entitled  to  the  Profit^  and  iiMle  to  the  loss  incident  to  the  business  of  the  bank,  and 
Aey  bound  their  heirs,  executors^  and  administrators,  to  free  and  relieve  each  other  of  debts  and 
ebligatioHs  of  the  company.  B.  and  others^  being  trustees  of  E. ,  and  authorixed  to  invest  trust 
fut^  in  a  iattif  tooi  shares  in  the  Western  Bank,  signing  the  deed  as  individuals,  but  adding 
the  words  "  trustees  of  E,"  and  they  were  entered  as  individuals  {with  the  description  added 
tf  trustees)  in  the  register,  and  were  described  and  treated  as  trustees  in  letters,  notices,  etc., 
tent  from  the  Western  Bank.  There  -was  no  express  stipulation  in  the  deed  that  B.  and  his  co- 
trustees should  be  liable  only  to  the  extent  of  their  trust  estate.  ■ 

Held  (reversing  judgment),  That  when  B.  and  his  co-irustees  invest^  their  trust  funds  in  shares 
»f  the  Western  Bank,  which  was  a  trading  concern,  they  became  personally  liable,  not  only 
it  the  creditors,  but  in  questions  of  contribution  inter  se ;  and  if  they  had  wished  to  limit  their 
liability  to  the  extent  of  the  trust  estate,  they  could  only  have  done  so  by  an  express  contract 
widk  ail  the  ether  partners  and  with  the  creditors.   (Loxd  Kingsdown  haesitante.)' 

The  Itqaidator  of  the  Westem'Bank'appealed  against  the  interlocutor  whereby  it  was  held,  that 
Walter  Buchanan  and  others,  the  trustees  of  Mrs.  Ellen  Brown,  were  not  personally  liable  to 
coDoibute  to  the  calls  made  by  the  liquidator  beyond  the  extent  of  their  trust  funds. 

The  deed  of  copartnership,  which  was  subscribed  by  the  trustees,  (adding  the  words  "  trustees 
far  Mrs.  Ellen  Brown,")  contained  the  following  clauses  : — 

**  And  they,  the  said  parties,  do  not  only  hereby  severally  bind  and  oblige  themselves,  and 
dxir  respective  heirs,  executors,  and  successors,  to  exert  their  utmost  diligence  in  forthartng  and. 
promoting  the  interests  and  prosperity  of  the  company,  but  they  do  also  hereby  mutually  resolve 
and  nff^  company  shall  be  conducted,  and  the  business  thereof  prosecuted,  upon 

the  lonns  and  conditions,  and  subject  to  the  regulations  and  provisions,  after  mentioned. 

TUrd. . . .  According  to  which  share  or  shares,  so  belonging  to  the  parties  as  aforesaid,  they 
daH  proportionally  be  entitled  to  such  profit,  and  shall,  in  like  manner,  be  liable  for  such  loss,  as 
dtaB  be  consequent  upon  the  prosecution  of  the  business  of  the  company ;  and  to  which  extent, 
prt  ratd,  they  shall  be  bound,  and  hereby  bind  and  oblige  themselves  and  their  foresaids, 
respectively,  to  free  and  relieve  each  other  of  the  whole  debts,  obligations,  and  engagements  of 
the  company. 

Fifth.  .  . .  Declaring  also,  that  every  party,  who  shall  dispose  of  his  share  or  shares  of  the 
company's  stock,  agreeably  to  the  regulations  herein  before  and  after  written,  or  wbo  shall  cease 
to  have  an  interest  in  the  concern,  tbrough  forfeiture  or  otherwise  in  terms  hereof,  shall  be 
entitled  to  relief  of  the  whole  debts  owing  by  the  company,  and  of  all  obligations  granted  for  the 
same,  and,  in  goieral,  of  every  prestation  incumbent  on  him  as  a  partner  of  the  company ;  and 
the  other  partners  shall  be  bound,  as  they  hereby  bind  and  oblige  themselves,  and  their  foresaids 
Rspectively,  to  relieve  him,  his  heirs  and  successors,  of  the  same :  Declaring  further,  that  the  party 
or  partiesacquiring  the  share  or  shares  so  disposed  of,  orothervise  coming  ra  right  of  the  part^  or 
parties  so  ceasing  to  have  interest,  shall  have  no  claim  whatever  against  the  other  partners  of  the 
oompany,  relief  from  any  of  the  debts  and  obligations  contracted  by  the  company,  whethtf 
prior  or  posterior  to  the  period  of  such  party  or  parties  becoming  partners ;  but  tlut  he  or  they 
shall  take  and  assume  the  precise  place  and  liability  of  his  or  their  author,  ancester,  or  other 
cedent,  and  become  subject  to  all  the  obligations  incumbent  upon  him. 

Eleventh. . . .  And  it  is  hereby  provided,  that  the  said  deeds  of  conveyance,  or  assignment, 
together  with  every  conveyance  of  shares  in  security,  or  mortis  causa,  and  confinnations  thereof, 
by  right  of  succession,  or  an  abstract  thereof,  shall,  after  being  executed  and  completed,  be 
recorded  in  a  proper  book  or  books  to  be  kept  for  that  purpose,  by  the  company,  under  the 


^  See  preinious  report  3  Macph.  89  :  36  Sc.  Jur.  34^^  S.C.  4  Macq.  Ap,  950:  3  Macph.  H. 
L.  89 :  37  Sc.  Jur.  516. 
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immediate  inspection  of  the  secretary  of  the  company,  and,  failing  him,  of  such  officer  or  (ifRcera 
of  the  company  as  shall  be  appointed  by  the  said  directoi^  for  that  purpose,  which  officers  shall 
likewise  mark  or  endorse  a  certificate  of  the  registration  of  such  sale,  transfer,  or  succession,  upon 
the  same,  which  shall  then  be  returned  to  those  having  right ;  and  it  is  hereby  declared,  that  the 
production  of  such  conveyances  mortis  causd,  or  confirmations,  to  the  said  ordinary  directors,  for 
the  purpose  of  registration,  shall,  ipso  facto,  infer  the  acceptance  of  the  capital  stock  therein 
specified,  and  the  liability  of  the  parties  baring  right  to  the  same,  as  {nrtners  (MFtbecominfly,in 
hke  manner  and  to  the  same  extent  as  is  specified  in  the  form,  above  inserted,  of  an  assignation 
iuter  vivos;  but  it  is  hereby  expressly  declared,  that  no  purchaser,  or  other  assignee  of,  or  suc- 
cessor to,  shares  so  acquired,  shall  be  recognized  as  a  parmer,  until  the  uriting,  constituting  tUs 
title  as  aforesaid,  is  recorded,  in  the  books  of  the  company,  in  manner  abo\'e  specified." 

The  trustees  of  Mrs.  Brown  purchased,  in  1846,  60  shares  with  their  trust  funds.  Theyagtied 
the  deed  of  accession,  which  was  equivalent  to  signing  the  deed  of  coparmership  in  their  indi- 
vidual names,  but  added  the  words  "  trustees  for  Mrs.  Ellen  Brown."  In  the  stock  ledger  d)dr 
individual  names  were  entered  with  the  addition,  "trustees  of  Mrs.  Ellen  Brown."  The  sane 
was  the  case  in  the  register  of  shareholders. 

The  Attorney  Getural  (Palmer),  Rolt  Q.C.,  Sir  H.  Cairns^  and  Murray^  for  the  appellants.— 
The  Court  below  mistook  the  general  rule  which  applied  to  the  present  case.  The  general  rule 
is,  that  trustees  who  invest  their  trust  funds  in  a  tr^iding  partnership,  make  themselves  personally 
liaUe  to  the  same  extent  as  the  other  partners,  not  only  as  regards  the  creditors  of  the  pama- 
ship,  but  also  inter  se ;  and  it  requires  some  special  words  and  stipulations  to  qualify  this/nW 
^de  absolute  liability.  To  hold  that  trustees  so  becoming  partners  are  liable  only  to  the  extent 
of  the  trust  funds,  which  means  a  limited  liability,  while  the  other  partners  are  liable  without 
Umit,  leads  to  absurdity.  In  the  first  place,  this  being  a  trading  company,  establi^ed  uaderibe 
terms  of  their  deed,  there  was  no  power  in  the  directors  of  the  bank,  as  these  are  declared  by  6e 
deed  of  comj-tnersfaip,  to  admit  some  of  the  shareholders  on  the  exceptional  terms  <rf  limited 
UatHlity.  There  is  no  power  to  introduce  any  inequality  into  the  terms  of  the  contract ;  other- 
wise all  the  f)ther  partners  might  at  their  will  and  pleasure  transfer  their  shares  to  trustees  havii^ 
limited  liability.  The  deed  of  copartnership  can  only  be  interpreted  consistently  with  the  notion, 
that  the  partners  are  all  in  one  class,  and  on  the  same  footing  of  equality.  AU  the  clauses  point 
to  this  state  of  equality,  and  none  are  inconsistent  with  chat  fundamental  principle.  By  signing 
the  deed  of  accession,  the  trustees  became  partners  of  the  trading  concern  on  the  same  footing 
as  other  individuals.  The  clause  providing  power  to  the  directors  to  put  a  veto  on  the  transfer 
of  shares,  was  meant  only  to  secure  to  the  directors  the  first  offer  of  the  shares,  and  not  for  asy 
purpose  which  is  consistent  with  limited  liability  in  some  partners.  The  form  of  the  certificate, 
adapted  to  meet  the  case  of  an  executor  of  a  deceased  shareholder  continuing  to  hold  the  shares, 
also  shews  that  such  executor  was  not  to  be  privileged,  or  to  be  subject  only  to  limited  liability. 
Then  if  the  deed  of  copartnership  contemplate  only  one  class  of  liability,  viz.  absolute  liabilityitf 
the  partners,  was  there  anything  in  the  peculiar  form  of  execution  of  this  deed  by  the  respcnd- 
ents  which  exempted  them  from  personal  liability,  or  qualified  this  primd  facie  unlimiied 
liability  ?  No  such  words  in  the  deed  can  be  found.  It  is  true  the  respondents  describe  theith 
selves  in  the  deed  of  accession  as  trustees,  but  that  is  inunataial,  and  mm  matter  of  descriptioi 
adopted  for  brevity,  and  to  earmark  the  shares,  not  entering  into  the  substance  of  the  engagemoit, 
or  qualifying  their  personal  liability.  The  important  thing  is,  that  the  deed  expressly  binds  all 
those  who  subscribe  the  deed,  *'  and  their  respective  heirs,  executors,  and  successors."  This  is 
the  most  stringent  form  that  could  be  adopted  of  binding  the  parties  personally.  The  form  (tf 
certificate  of  registration  shiws;  that  no  distinction  is  made  between  trustees  and  anyc^ 
individuals  signing  the  contract  or  purchasing  shares. 

[Lord  Chancellor. — If  the  trustees  had  invested  the  trust  funds  in  shares,  and  there  bad 
been  no  power  in  the  trust  deed  authorizing  the  investment  what  would  be  the  effect  (tf  ther 

signing  the  deeds  F] 

It  would  make  them  clearly  partners,  and  justly  so,  because  it  is  their  duty  to  know,  wbctber 
their  trust  deed  is  or  is  not  repugnant  to  the  contract  they  enter  into. 

If  these  trustees  had,  instead  of  joining  another  bank  as  partners,  set  up  a  bank  of  their  own, 
they  would  have  been  liable  personally  to  their  last  shilling  to  the  creditors.  There  can  be  no 
difference  merely  because  they  joined  others  in  carrying  on  the  bank. 

The  Judges  in  Scotland  say,  that  if  the  trustees  so  express  their  contract,  they  may  make 
themselves  po-sonally  liable ;  but  they  mistake  that  for  the  exception,  which  is  in  fact  the  nde. 
It  ties  on  the  trustees,  if  they  wish  not  to  bind  themsdves  personally,  to  take  care  so  to  express 
the  contract  as  to  leave  no  doubt  on  that  point 

The  general  role,  that  a  trustee  investing  trust  moneys  in  a  trading  concern  incurs  an  absc^ 
personid  liability,  is  well  settled — Wigktman  v.  Townroe,  i  M.  &  S.  412 ;  Exp.  Garland,  10 
Ves.  no;  Exp.  Richardson,  3  Madd.  138;  Labouchere  Tupper,  11  Moore,  Pr.  C.C.  198;  A 
Spends  17  Beav.  203  ;  Fenwic^s  Case,  i  De  G.  &  Sm.  557  ;  Exp.  Blakeley,  3  Mat  &  G.  liA; 
Halts  Case,  i  Mac.  &  G.  307;  Da^ndsofCs  Case,  3  De  G.  &  Sm.  21;  Armsirmgv.  Btirn^, 
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M  Bear.  434;  Hoards  Case^  2  J.  &  H.  229;  Exp.  Barrett,  33  L.  J.  Ch.  617;  Preston  v.  Grand 
C^iitrfCa.,  ii  Sim.  346.  The  cases  m  Scotland  do  not  naaterially  differ — Higgins  v.  Li-ving- 
«^6i^toiif  App.  359;  Thomson  v.  Maclaughlan^  7  S.  787;  Eaton  v.Macgregor,  15  S.  1012; 
Gwimy.  Campbetty  I  Bell,  Ap.428. 

lo  flribtaiy  contracts  entered  into  by^  trustees,  they  are  liaUe  precisely  like  other  individuals 
ooiiacting,  even  thou^  everybody  knows  they  are  acting  as  trustees  at  the  \\mt.—yeffr^  v. 
Bmm,  I  S.  102  J  2  Sh.  App.  349;  Thomas  v.  Walker,  11  S.  162;  Fairlie  v.  Neilson,  i  S.  222; 
Marquis  0/ A&ercom  v.  Gneve,  14  S.  168.  So  trustees  litigating  with  others  are  liable  person- 
iHytorthe  tx^^n^^—Hoberison  v.  Morrison,  1  S.  553;  Scott  \.  Pattison,  5  S.  172;  Gibson  v. 
P^nm,  II  S.  656;  Wylie  v.  Smith,  13  S.  40;  Sandeman  v.  Shepherd,  15  S.  4(6;  Torbeit  v. 
Btrtkwick,  II  D.  694. 

Id  both  coancries  the  reason  of  the  rule  is,  that  trustees  must  take  the  risk  of  the  trust  estate 
not  being  sufficient  to  satisfy  the  expenses  and  incidents  of  the  contract  entered  into^  for  tfaey 
:   luvc  tlie  best  information  on  the  subject 

I  it  is  said,  that  Bell  (i  Com.,  p.  39,  5th  ed.)  and  Menzies  (Lect.  p.  202)  lay  down  the  doctrine  ai 
'  ootended  for  by  the  respondent,  but  those  authors  do  not  support  the  proposition,  nor  do  the 

lofiiorities  they  rely  upon. 
As  to  Buchanan,  be  knew  his  name  was  inserted  in  the  bank  register  and  in  the  certificate, 

and  that  the  co-tnistees  signed  the  deed  for  him  as  well  as  themselves  —  Hoare's  Case, 

iJ.&H.  229. 

The  Lord  A dvocaie  (Moncreifi^  Gifford  Q.C.,  and  A,  S.  Kinnear,  for  the  respondents. — ^The 
Uw  of  Scotland  seems  to  differ  m>m  the  law  of  England  on  this  subject,  and  may  be  stated  ia 
the  IblloTtng  pnqiositions  ^— i.  The  whole  estate  vests  in  the  trustees,  aiul  there  is  no  equitable 
estate  in  any  one  else. 

[Lord  Chancellor. — Do  you  mean  the  whole  dominium  vests  in  the  trustees  ?] 

Yes.  Nothing  remains  in  die  granter  of  the  trust  corresponding  to  what  is  called  in  England 
an  equitable  estate.  A  jus  crediti,  no  doubt,  exists  in  the  beneficiary ;  <but  the  whole  estate, 
only  to  the  conditions  of  the  trust,  goes  to  the  trustees.  2.  The  trust  right  does  not 
deaxnd  to  the  executors,  but  goes  to  the  surviving  trustees  in  the  first  place,  and  if  all  the 
tnaeci  foil,  then  the  trust  lapses,  and  the  Court  appoints  a  judicial  factor — Smith,  10  S.  531 ; 
Siiriffv.  Boyd,  7  S.  314.  The  executor  of  a  trustee  can,  therefore,  take  no  part  of  the  estate — 
3  Shand,  Pract.  995.  3.  The  obligations  entered  into  by  the  trustees,  within  the  powers  of  the 
trait  deed,  bind  the  trust  estate,  but  they  do  not  bind  the  trustees  themselves.  There  can  be  no 
'riiiion  between  the  trustees  and  beneficiary  in  the  nature  of  indemnity,  for  the  trustees  work 
cm  their  own  indemnity  by  means  of  the  trust  estate  in  their  hands.  Again,  the  creditors  of 
i  a  tnst  estate  can  go  against  the  trust  estate  directly. 

I  As  to  the  general  rule  of  the  law  of  Scotland,  Bell  (i  Com.,  5th  ed.,  p.  39)  says,  that  trustees 
j  actiiK  vithin  the  limits  of  the  trust  make  the  estate,  but  not  themselves,  personally  liable — Bell's 
I  ^-^  f  ■999>  3nl  ed.  The  case  of  Macdowal  v.  Russell,  3  S.  682,  shews,  that  though  the  radical 
I  remains  in  a  trustee,  if  the  benefit  of  the  trust  is  for  himself,  yet  it  is  not  so  in  other  cases. 
I  Tbe^Kf  crediti  which  a  beneficiary  has,  that  is,  the  right  to  call  the  trustee  to  account,  is  not  in 
i  the  nature  of  real  estate  ;  it  is  not  an  equitable  estate  at  all  such  as  exists  in  England. 
[U)RD  Chancellor. — It  seems  to  be  a  mere  difference  in  nomenclature.  The  right  passes 
fo  tliB  beneficiary's  executor,  and  it  is  assignable  by  the  beneficiary.  Therefore  it  has  the 
:  locidena  of  an  equitable  estate.    What  harm,  therefore,  is  there  in  calling  it  an  estate  ?] 

It  does  not  at  all  events  give  rise  to  any  relation  of  indemnity  between  the  trustees  and  bene- 
ficiaiy,  such  as  is  said  to  exist  in  England.    It  is  true  that  the  Lord  Justice  Clerk  in  the  Court 
.  beto*  said,  that  there  was  no  rule,  that  the  trustee  did  not  bind  himself  personally.    But  Bell's 
I  amJiority  is  to  the  contrary — 1  Bell's  Com.  39,  5th  ed. 
[Loui  Chancellor.  —Suppose  the  trustee  entered  into  a  contract  with  one  who  did  not  know 
he  was  a  tmstee,  would  the  trustee  be  liable  personally  ?j 

He  would,  no  doubt,  be  personally  liable,  if  he  concealed  his  character  as  trustee.  But  not  if 
he  stated,  on  the  face  of  the  transaction,  that  he  was  acting  as  trustee.  Pro£  Menzies  (Convey., 
P-  308, 3rd  ed.)  also  recognizes  the  rule,  that  a  trustee  is  not  personally  bound  even  when  he  gives 
a  bond,  because  a  trustee  is  liable  only  to  make  the  trust  funds  forthcoming.  To  the  same  effect 
:  B  Ddf  on  Deeds,  p.  168,  ed.  184a  It  is  true  these  authorities  also  imply,  that  if  the  trustee 
"TCtt  the  trust  funds  in  his  own  name,  he  may  be  liable  as  well  as  the  trust  fund.  The  general 
l^debas  always  been,  however,  that  the  trustee  is  not  personally  liable,  if  he  contract  trustee. 
There  may  be  ex(»ptions. 

[Lord  Chancellor. — Just  let  us  hear  a  few  of  what  you  consider  to  be  the  exceptions  to  yonc . 
general  rale.] 

Fw  example,  if  a  trustee  unnecessarily,  and  without  authority  of  the  trust  deed,  carry  on 
waness  trade,  or  rent  a  house  from  a  landlord,  or  take  a  feu  from  a  superior,  he  ma^  be 
Pcnoually  liable  in  these  cases.  He  may  also  be  personally  liable,  if  he  vexatiously  causes  costs 
—DicisoH  V.  Bonar,  8  S.  99.    It  is  difficult  to  draw  the  line,  and  say  where  personal  liability 
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will  be  incurred,  and  where  the  general  rule  irill  apply.  In  the  case  of  Gordon  v.  Campbell,  i 
Bell's  App.  428,  the  general  rule  as  now  stated  was  confirined,  for  in  that  case  the  trustees  had 
executed  a  bond  for  borrowed  money,  and  yet  the  Courts  held,  that  the  trustees  were  not  liable 

personally.    That  was  a  case  about  which  there  was  no  specialty. 

[Lord  Chancellor. — 1  think  you  will  find  there  was  a  specialty  there.  In  the  first  place,  the 
trustees  bind  themselves  only  as  trustees,  and  not  their  heirs  and  executors.  Moreover,  it  was 
for  a  sum  of  money  to  be  secured  on  the  trust  lands  themselves.] 

Nothing,  however,  turned  on  these  specialties.  The  House  of  Lords  had  the  English 
authorities  discussed  ;  and  Lord  Campbell  said  there  was  nothing  in  the  law  of  England  corre- 
sponding to  that  estate  in  the  law  of  Scotland.  The  law  was  laid  down  in  the  same  way  by 
Lord.Eldon  in  Cunynghame  v.  Higgins,  4  Paton,  App.  402  ;  6  Paton,  243  ;  and  he  states  expressly, 
that  unless  there  is  something  in  the  terms  of  the  contract,  that  the  trustee  makes  with  others, 
which  pledges  hU  personal  liability,  a  trustee  will  be  understood  as  engaging  only  as  a  trustee, 
that  is,  without  incurring  personal  liability.  The  cases  cited  on  the  other  side  are  all  special 
cases,  and  form  exceptions  which  only  confirm  the  general  rule.  Mwy  cases  directly  snppoit 
the  rule,  that  there  is  no  personal  liability,  if  the  trustees  confine  themselves  to  acts  witfain  ueir 
power — Kirkland  v.  Gibson,  9  S.  596;  Kirkland  v.  Cadell,  16  S.  860, 

[Lord  Chancellor. — if  a  trustee  cast  in  his  lot  with  others  in  some  adventure  involving 
indefinite  liability,  whereby  he  incurs  an  absolute  liability  to  creditors,  must  this  external  liability 
not  involve  necessarily  this  consequence,  that  the  partners  must  inter  se  divide  that  liability, and 
relieve  each  other  rateably  F  Must  not  that  liability  depend  very  much  on  the  nature  of  the 
undertalcing  itself  ?] 

That  may  be  true.  But  the  contract  entered  into  must  be  read  by  the  light  of  these  first  principles 
already  referred  to.  It  is  said  by  the  appellant,  that  the  present  contract  makes  the  trusteei 
personally  liable,  because,  I.  They  expressly  bind  themselves,  their  heirs  and  exejutors.  2.  Thit 
the  nature  of  the  transaction  or  business  was  inconsistent  with  any  other  understanding  than  that 
of  personal  liability.  3.  Even  if  neither  of  the  above  grounds  would  have  sufficed  by  itself  to 
import  personal  liability,  yet  the  directors  of  the  bank  were  not  entitled  to  assume  any  pamers 
on  the  footing  of  limited  liability.  Now  the  trust  deed  gives  express  power  to  these  trustees  so 
to  invest  the  funds  ;  therefore,  so  far  as  their  power  goes,  they  were  fuUy  authorized.  It  is  said 
the  preamble  of  tlie  deed  of  copartnership  binds  the  parties  and  their  respective  heirs,  executors, 
and  successors.  Those,  however,  were  mere  words  of  style,  framed  to  meet  a  great  number  of 
cases,  the  majority  of  which  were  individuals  not  being  trustees  ;  but  they  do  not  apply  to  the 
special  case  of  trustees.  The  words  "heirs  and  executors"  could  have  no  meaning  as  to 
trustees,  for  the  executor  of  a  trustee  does  not  get  the  estate,  and,  therefore,  cannot  be  af&aed 
by  any  liability  on  that  ground.  At  most  the  word  "  executor"  can  only  shew,  that  the  directon 
ought  not  to  have  assumed  any  partner  who  could  have  no  executor. 

[Lord  Chancellor. — Though  the  active  power  to  carry  on  the  trust  might  not  pass  to  dw 
executor,  still  a  breach  of  trust  might  do  so  Fj 

Perhaps  that  may  be  so.  As  regards  the  word  "  successors,"  that  is  the  only  word  approptiate 
to  the  trustees,  and  is  consistent  with  the  respondents'  argument,  for  it  implies  the  opposite  of 
personal  liability.  Then  it  is  said,  that  the  effect  of  the  respondents'  construction  is  to  make  a 
distinction  between  the  parmers ;  and,  while  the  rest  of  the  partners  were  bound  absolutely  with- 
out limit,  the  trustees  were  limited  in  liability.  But  this  is  founded  on  a  misconception.  Vrba 
an  individual  becomes  a  partner  he  thereby  becomes  liable  so  far  as  his  estate  will  go  to  pay  ibe 
debts  of  the  concern.  So  does  the  trust  estate,  for  the  estate  must  be  looked  on  as  the  real 
partner,  and  not  the  trustees  personally.  When  the  trust  estate  became  a  partner— be  (he 
amount  more  or  less — the  whole  of  it  becomes  liable  to  the  last  shilling  to  the  creditors  of  the 
company.  This,  therefore,  is  precisely  the  same  footing  on  which  individuals  become  partners, 
so  that  it  is  not  correct  to  say,  that  a  distinction  is  made  between  the  partners,  and  that  the  tnist 
estate  is  privileged  over  others  by  being  limited  in  its  liability.  Besides,  there  was  no  conceal- 
ment ;  all  the  other  partners,  as  well  as  the  directors,  must  have  seen  and  known,  that  these 
trustees  engaged  only  the  trust  estate  and  not  themselves  personally.  They  dealt  with  the 
respondents  as  trustees  throughout.  It  is  the  well  known  practice  in  Scotland  for  trustees  to 
invest  trust  funds  in  these  banks,  and  all  the  partners  as  well  as  the  creditors  at  once  see  and 
understand  by  their  description  of  trustees,  that  their  liability  is  limited  to  the  extent  of  the 
trust  estate.  Many  other  trustees  signed  the  same  deed  of  copartnership  on  the  same  footing. 
[Lord  Kingsdown. — The  Judges  below  seemed  to  think,  that  all  that  the  trustees  guaranteed 
when  they  took  these  shares  was  to  pay  the  full  amoimt  of  the  shares  and  calls  made  upon  them 
for  capital,  but  nothing  beyond.    Now  why  do  they  stop  at  that  point  ?] 

It  is  not  admitted,  that  the  trustees  engaged  to  pay  all  the  calls  that  may  be  made,  but  only  so 
far  as  the  trust  estate  could  enable  them. 

[Lord  Chancellor. — Does  the  contract  not  imply,  that  the  trustees  have  got  funds  sufficient 
to  implement  the  contract  with  ail  its  conaequsnces  ?   Surely  that  would  be  so,  if  the  trustees 
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opcDcd  I  Innlc  of  their  own.  How  does  the  fact  of  a  partnership  make  any  diflerence  ?  Do 
jHidiiiiE  these  trustees  were  personally  liable  to  the  creditors  of  the  bank  ?j 

Wieaienot  prepaied  to  admit  that  they  were.  This  is  an  action  of  contribution,  and  raises 
nKfdy  a  qaestion  as  to  liability  inter  se ;  and  even  assuming  that  there  was  absolute  liability  to 
crelitDrs,  yet  it  does  not  necessarily  follow  that  there  is  such  liability  iiiier  se. 
[Lord  Chancellor. — In  cases  of  partnership,  the  liability  to  contribute  to  the  losses  inter  se,  is 
3  K.'cssary  consequence  of  the  liability  to  the  external  creditors,  if  there  is  no  express  stipulation 
to  tbe  omtrary  in  the  deed  of  copartnership.  The  one  results  from  the  other,  and  it  is  difficult 
Usee  vfay,  if  these  trustees  were  liable  to  creditors,  they  can  stop  short  of  liability  to  contribute 
tMieru.   The  Judges  below  did  not  ssem  to  consider  the  case  in  that  light.] 

The  Judges  seem  to  have  though^  that  even  assuming  the  trustees  would  be  liable  to  the 
eitcnial  creditors,  yet  that  would  make  no  difference,  for  this  was  a  question  of  liability  between 
the  partners  inter  se. 

[Lord  Chancellor. — Yes ;  but  it  is  precisely  the  same  question,  for  the  very  same  act  of 
signii^  tbe  deed  aX  copartnership  or  deed  of  accession  created  the  liability  in  both  cases.] 

The  case  was  not  so  treated  in  the  Court  below,  and  we  do  not  admit,  that  there  was  pers<mal 
fiabiliiy  toward  the  creditors,  for  the)r  had  means  of  a5certainin|r  from  the  register,  that  the 
isponlents  were  trustees  merely,  and  Joined  the  bank  with  liabilities  limited  to  the  extent  of 
the  tnist  estate.    Lastly,  as  to  Mr.  Buchanan,  as  it  is  proved  he  never  interfered  in  the  matter, 
'  ud  never  signed  the  deed  of  copartnership,  he  cannot  be  liable. 

I     y^xt  Attorney  General  replied. — There  is  no  sound  distinction  between  the  law  of  England 
j  and  the  law  of  Scotland  on  this  subject.    As  to  the  alleged  difference,  that  in  Scotland  the 
beneficiary  has  no  equitable  estate,  that  is  a  mere  difference  of  phraseology  ;  and,  in  short,  as  to 
the  other  leading  doctrines,  when  compared  systematically,  there  is  nothing  hut  differences  of 
phraseology  between  the  law  of  the  two  countries  on  the  subject  of  trusts — Paterson's  Compend. 
£.  &  S.  Law,  §  202  et  seq.    The  authorities  referred  to  by  the  respondent  do  not  shew,  that  the 
Seocral  nile  is  not  equally  established  in  Scotland  as  in  England,  that  trustees  investing  trust 
fuads  in  a  trading  concern  are  personally  liable.  Bell,  in  his  Commentaries,  6th  edition,  qualified 
the  generality  of  his  former  sutement  on  tbe  subject    Nor  is  there  anything  in  Menzies  on 
,  CoQveyancing  warranting  tbe  argument  of  the  respondent,  nor  in  Gordon  v.  Campbell.    If  it  be 
I  «ce  admittni,  that  the  trustees  would  be  liable  to  creditors,  it  is  impossible  to  resist  tbe 
cnchisioii,  that  they  must  be  liable  to  contribute  inter  se. 

[Lout  Chakcellor  to  the  Lord  Advocate, — Do  you  admit,  or  do  you  not,  that  the  same 
contract  which  would  make  the  bnstees  liable  to  external  creditors  must  necessarily  also  make 
them  liable  to  contribution  inter  te  t 

Lfrd  Advocate. — (Jn  consideration  we  admit  we  must  go  that  length,  and  contend  that  the 
twstees  were  not  personally  liable  to  creditors  of  the  bank.  J 

Then  if  that  is  so,  much  of  the  reasoning  in  the  Court  beww  is  inapplicable,  and  the  conclusicm 
dnn  1^  the  appellant  is  irresistiUe. 

Cur.  adv.  vuii. 

Lord  Chancellor  WESTBURV.—My  Lords,  the  Western  Bank  of  Scotland  was  a  company 
or  partnership  formed  in  the  year  1832,  for  the  purpose  of  carrying  on  the  trade  or  business  of 
hukers  in  Scotland. 

By  the  contract  of  copartnership  it  wa;*  declared,  that  the  holding,  or  being  entitled  to  a  share 
of  the  capital  stock  of  the  company  should  constitute  the  rights,  and  infer  the  liabilities,  of  the 
pRoership  of  the  said  company ;  and  it  was  also  declared,  that  according  to  the  number  of 
"liMM  of  the  stock  of  the  partnership  held  by  the  partners,  "  they  should  proportionally  be 
tntitled  to  such  profit,  and  should,  in  like  manner,  be  liable  for  such  loss,  as  should  be  consequent 
Bpon  the  prosecution  of  the  business  of  the  company,  to  which  extent  pro  ratd  they  should 
:   w  boand."  And  then  follow  these  words  in  the  conUrac^  "and  they  hereby  bind  wd  oblige 
j  ibnnsehres,  and  their  foresaids  respectively,  to  free  and  relieve  each  other  of  the  whole  debtL 
i  oblisatiQQ^  and  engagements  of  the  company."    Additional  shares  in  the  bank  were  created 
a  different  times. 

The  respondents  are  the  trustees  of  the  marriage  settlement  of  Mr,  and  Mrs.  Brown  of  Glas- 
F>*,  and  under  the  trusts  of  that  settlement,  Mrs.  Ellen  Brown  and  other  persons  who  are  under 
diiabilityare  tbe  beneficiaries.    In  the  month  of  November  1846,  the  trustees  invested  the  whole 

the  trust  funds  in  the  piuxhase  of  sixty  shares  in  the  Western  Bank ;  and  at  the  same  time, 
*«y(with  the  exception  erf  the  respondent,  Andrew  Buchanan)  signed  a  deed  of  accession,  which 
•*  tbe  same  thing  as  if  they  had  signed  the  original  contract  of  partnership. 

Tlus  deed  was  signed  by  them  in  their  ordinary  names  ana  designations  as  the  holders  of 
Utydkares.  But  in  the  testing  clause,  after  mentioning  their  names  and  designations,  these 
*«(ts  are  added,  "  Trustees  for  Mrs.  EUen  Brown,  spouse  of  tbe  said  Charles  Wilson  Brown,' 
fte  m^ority  surviving  being  a  quorum,  for  C^yxo^ 
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The  trustees  were  registered  in  the  books  of  the  company,  and  also  in  the  register  of  share! 
holders  made  up  under  the  Joint  Stock  Banking  Companies  Act  of  1857,  by  their  own  proper 
names  and  addresses,  with  the  addition  of  these  words,  "Trustees  for  Mrs.  EHea  Brown, 

Glasgow." 

The  trustees  now  contend,  that  the  legal  effect  and  operation  of  this  mode  of  executing  the 
deed  is,  that  they  became  parties  to  the  deed  of  partnership,  and  therefore  partners  in  the  hank 
as  trustees  only,  without  any  personal  liability.  Further,  they  insist,  that  their  execution  as 
trustees  does  not  involve  or  imply  any  statement  or  inference,  that  they  were  possessed  of  trust 
funds  sufficient  to  answer  the  ordinary  consequences  of  the  contract  and  dealings  they  became 
parties  to,  but  that  every  one  of  the  shareholders,  present  and  future,  and  ev&ry  person  dealing 
with  the  company,  must  be  deemed  to  hare  had  notice  of  their  having  join^  the  ounpany  as 
trustees  only,  and  to  have  taken  the  chance  of  there  being  any  trust  funds  to  answer  their  share 
of  any  liabiUties  that  might  be  incurred  by  the  company.  The  trustees  b<^ly  contend,  that  they 
never  became  liable  to  toe  external  creditors  of  the  piutnership,  and  that,  whatever  may  be  the 
losses  sustained  by  the  partnership,  they,  the  trustees,  are  not  liable  to  contribute  to  them  beyood 
the  amount  of  the  money  paid  for  the  shares  held  by  them  in  the  concern. 

It  is  obvious,  that  the  position  thus  claimed  for  themselves  by  the  trustees  is  wholly  at  variance 
with  the  spirit  and  intent  of  the  partnership  contract.  It  is  repugnant  to  the  obligations  tbey 
expressly  entered  into.  And  it  is  impossible  in  law  to  derive  an  inference  h-om  me  form  id 
execution,  that  shall  contradict  and  annul  the  clearly  expressed  contract  contained  in  the  hoij 
of  the  deed. 

According  to  the  argument  of  the  trustees,  there  would  be  two  distinct  classes  of  partners,  one 
of  persons  who  became  shareholders  in  the  ordinary  case,  and  who  would  be  partnors  widi 
tuilimited  liability,  and  the  other  of  trustees  who  ttKHc  shares  in  their  fiduciary  character,  and 
who  would  be  partners  with  limited  liability. 

It  was  not  in  the  power  of  directors  to  enter  into  any  such  contract,  or  to  admit  any  persons 
as  shareholders  in  the  company  upon  any  such  terms.  The  proposition  of  the  trustees  is,  that 
the  other  shareholders  are  bound  to  indemnify  them  against  all  the  debts  and  losses  cithe 
partnership;  but  no  such  contract  could  be  competenUy  made,  unless  it  was  entered  into 
expressly  between  the  trustees  and  every  other  shareholder  personally.  Of  such  a  contiact  so 
made,  there  is  neither  proof  nor  allegation. 

The  addition  in  the  testing  clause,  describing  the  parties  as  trustees,  must  be  taken  to  ham 
been  made  for  a  very  proper  and  legitimate  purpose,  and  which  sufficiently  accounts  for  and 
exhausts  the  meaning  of  the  words  employed.  It  was  intended,  by  this  addition,  not  to  alter  or 
control  the  personal  contract  and  obligation  .which  the  trustees  had  entered  into,  but  to  mark  the 
property  in  the  sixty  shares  and  belonging  to  the  trust  estate.  This  is  quite  consistent  with 
personal  liability  in  the  trustees. 

By  the  law  of  England,  if  an  executor  or  trustee  joins  a  partnership  or  company  for  the 
purpose  of  investing  or  employing  usefully  part  of  the  estate  of  the  testator  or  of  the  trust,  he  is 
personally  liable  for  all  the  consequences  of  his  engagement,  for  the  law  assumes,  and  rightly,  that 
he  depended  on  the  condition  of  the  assets  or  trust  estate  for  his  own  security  ;  and  if  he  acted 
within  the  scope  of  his  authority,  he  is  left  to  seek  his  indemnity  from  the  trust  estate  oc  the 
beneficiaries.  And  this  is  both  just  and  expedient.  If  it  were  held,  that  persons  entering  into 
contracts  with  trustees  were  really  contracting  not  with  the  individuals,  but  with  the  trust  estate, 
it  woidd  be  necessary  to  examine  the  state  and  amount  the  trust  property  and  the  powers  of 
the  trustee  before  any  contract  was  entered  into ;  and  after  it  was  made,  as  the  trust  estate  wonhi 
be  bound  by  the  contract,  it  could  not  be  dealt  with  or  dUposed  of  until  the  consequences  of  the 
contract  were  ascertained. 

The  respondents,  in  effect,  assert  their  argument,  that  this  is  the  state'of  the  law  in  Scotland, 
and  that,  if  trustees  enter  into  a  contract  on  behalf  ci  the  trust  estate,  they  are  not  pers<niaUy 
answerable  for  the  consequences  of  that  contract. 

I  agree  with  the  majority  of  the  consulted  Judges,  that  there  is  no  such  general  rule. 

A  trustee  may,  both  in  England  and  in  Scotland,  so  limit  and  restrict  any  contract  he  may 
enter  into  as  to  exclude  (as  between  himself  and  the  other  parties  to  such  contract)  personal 
liability.  But  this  must  be  the  result  of  express  stipulation  ;  and  whether  this  be  or  be  not  the 
effect  of  any  particular  contract,  is  a  question  depoiding  on  the  construction  of  the  instnimem 
and  the  nature  of  the  contract. 

In  the  present  contract,  the  parties  bind  themselves,  their  heirs,  executors,  and  successors, 
(which  is  the  recognized  style  by  which  an  individual  binds  himself  so  as  to  be  personally  liable,) 
and,  in  the  words  of  the  deed  which  I  have  cited,  each  partner  personally  ooliges  himself  to 
contribute  pro  ratd  to  the  debts  and  losses  of  the  company.  There  can  be  no  <juestion,  there- 
fore, as  to  the  meaning,  construction,  and  tSect  of  the  contract  as  contained  in  the  deed  of 
partnership. 

The  words  of  the  contract  contrast  in  a  venr  remarkable  manner  with  the  words  of  the  obliga- 
tion in  the  case  of  Cordon  v.  Cam^eUj  decided  by  this  House  in  1832,  on  an  appeal  from  ute 
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Qnt  of  Session,  and  in  which  the  Lord  Ordinary  and  the  respondent  place  great  reliance.  In 
Axase  cedain  trustees  cf  a  trust  settlement  borrowed  a  sum  of  money  on  the  security  of  the 
tra>(at2te,  and  the  obligation  was  framed  and  worded  in  such  a  manner  as  to  indicate,  that  the 
emageneat  was  made  in  the  character  of  trustees  alone.  In  that  case  the  words  of  obligation 
wot,  "which  sum  we,  as  trustees  aforesaid,  bind  and  oblige  ourselves,  and  the  survivors  and 
surhor  of  us,  and  such  other  person  or  persons  as  may  be  assumed  by  us  into  the  trust,  to 
rqav."  And  in  the  subsequent  disposition  care  was  taken  to  express  that  everything  was  done 
brdie  parties  in  the  character  of  trustees  only.  Therefore  the  style  and  form  of  words  adopted 
tlnxighout  the  instrument  were  such  as  properly  belong  to  a  dealing  in  a  fiduciary  character 
alaac  Tbe  contract  was  so  worded  as  to  bind  the  existing  trustees  as  trustees  only,  and  their 
Hixessots  in  the  trust.  Accordingly  this  House,  founding  itself  on  tbe  special  language  of  the 
ei^agement,  decided  that  no  personal  liability  was  intended  to  be  contracted. 

B«  the  iMguage  of  this  deed  of  coparmership  is  the  very  opposite  to  the  style  of  the  obliga- 
boa  io  Gordon  v.  Campbell.  TTie  words  here  are  "  we  (the  individual  parties  to  whom  the 
■Inies  of  tbe  said  company  have  been  allocated  as  aforesaid)  do  hereby  severally  bind  and  oblige 
Mndra,  our  respective  heirs,  executors,  and  successors  " — words,  as  I  have  already  observed, 
vbidi  aie  the  proper  style  of  posonal  engagement 

RdiaBce  is  placed  by  some  ^  the  Judges  on  the  fact,  tiiat  the  deed  of  copartnership  and  deed 
of  scCKwn  are  enwessed  to  be  maide  and  granted  "  by  us,  the  several  parties  heretuuo  sub- 
Kribti^  and  named  and  designed  in  tbe  testing  clause  ^  these  presents," — words  which  incoi^ 
i  pott  tbe  testing  clause  so  &r  only  as  it  contains  the  names  and  designations  of  the  parties. 
[  M  if  tbey  are  considered  to  have  the  effect  of  annexing,  by  reference  to  the  names  and 
i  tortious  of  these  trustees,  the  words  which  are  adjected,  in  the  testing  clause,  tbe  result  must, 
'  in  my  cqmuoD,  be  the  same,  and  these  additional  words  cannot  be  taken  as  of  force  to  control 
i  ind  alter  tbe  express  form  and  terms  of  a  contract  which,  both  in  its  style,  its  subject  matter, 
ukI  the  nature  of  its  express  stipulations,  is  inconsistent  with  any  other  conclusion  than  that  the 
parties  who  entered  into  it  knew  and  intended  that  there  would  be  personal  liability. 

It  seems  to  have  been  considered  by  the  majority  of  the  Judges  in  the  Court  below,  that  the 
tnaees  were  certainly  liable  to  the  creditors,  and  this  conclusion  was  at  first  not  denied  at  the 
W.  But  if  the  trustees  are  liable  to  creditors,  the  liability  must  in  the  present  case  be  the  result 
*t  ^contract  of  partnership,  and  the  contract  of  partnership  is  itself  the  result  of  the  execution  by 
ttetnstees  of  the  deed  of  accession.  But  if  there  be  liability  to  creditors,  there  is  pri^  facie 
fiibility  to  omtribute  inUr  sodosy  and  the  onus  lies  on  the  respondent  to  prove  that  the  circum- 
MMoes  which  are  not  sufficient  to  exdlude  liability  to  creditors  are  yet  sufficient  to  prevent  any 
BAi%  to  contribution.  It  would  be  necessary  for  the  respondent  to  jffove  a  contract  by  all  the 
otber  ihafebolders  to  indemnify  the  trustees  against  the  debts  and  losses  cS  the  concern. 

1  annot,  therefore^  concur  with  the  reasoning  of  the  Lord  President,  who  seems  to  consider 
^even  if  the  trustees  are  liable  to  creditors,  the  form  of  their  contract  would  be  sufficient  to 
adode  the  claim  of  the  other  shareholders  for  contribution.  This  immunity  would  require  a 
*ti7  special  contract  of  indemnity.  No  such  special  contract  is  anywhere  found  ;  but  the  con- 
trary is  expressly  stipulated  in  the  body  of  the  deed,  and  the  whole  case  for  the  indemnity  of  the 
tnutees  is  rested  upon  an  inference  drawn  from  the  words  added  to  the  name  and  designation 
the  parties  in  the  testing  clause  against  the  express  tenor  of  the  obligation  and  provisions 
cwaised  in  the  deed  of  parmership,  the  namre  of  the  contract  itself,  and  the  fact,  that  the 
directors  had  no  power  to  enter  into  any  such  contract  as  that  alleged  by  the  respMidents,  irtiidi 
•OBid  Ik  wholly  at  variance  with  the  constitution  and  character  of  the  company. 

Th«  case  demands  and  has  received  the  anxious  consideration  of  your  Lordships.  It  has  been 
ilwtissed  in  a  most  elabwate  manner  by  the  learned  Judges  in  the  Court  below,  and  at  the  bar  in 
tUsHoose.  I  have  weighed  with  care  the  arguments  contained  in  those  judgments,  and  I  am 
owwccd,  that  the  view  of  the  case  taken  by  the  Lord  Justice  Qerk,  Lords  Cowan,  Neaves, 
•wl  Macttmie,  is  the  just  and  correct  one. 

1  mnu  therefore  advise  your  Lordships  to  reverse  the  interlocutors,  and  to  make  e  decree  in 
terms  of  the  conclusions  of  the  summons,  except  as  to  the  defendant,  Andrew  Buchanan,  who 
Aner  signed  the  deed,  and  therefme  agamst  whom  the  appeal  must  be  dismissed  with  costs. 

Lord  Cramworth. — My  Lords,  the  question  in  this  case  is,  whether  the  defisndants,  or  any 
of  tbem,  have  or  have  not  made  themselves  personally  liable  to  contribute  to  the  sums  which  it 
become  necessary  to  raise  for  liquidating  the  debts  of  the  Western  Bank  of  Scotland. 
H  is  certain  that  they  became  ^areholders  by  executmg  the  sectmd  deed  of  accession  on  the 
aid  December  i  S46,  but  it  is  ctmtended  that  by  this  execution  they  incurred  no  personal  liability, 
5™W!ch  as  tbey  executed  the  deed  only  in  their  character  of  trustees  of  Mrs.  £Uen  Brown, 
^re  is  nothing  to  shew,  that  they  executed  the  deed  as  trustees  only,  except  that  in  the  testing 
»ue  they  are  described  as  "  trustees  for  Mrs.  Ellen  Brown,  spouse  of  Charles  Wilson  Brown, 
mBis}ohty  surviving  being  a  quorum." 
;     It'Maigued,  that  such  a  subscription  imposes  on  the  persons  subscribing  no  liability  beyond 
wt  gf  making  good  out  of  the  trust  funds,  so  far  as  they  are  sufficient  for  the  purpose,  the  sums 
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which,  if  they  had  been  personally  liable,  they  vould  have  been  bound  to  pay ;  that  if  the  trust 
funds  are  deficient,  the  other  shareholders  have  no  claim  on  the  trustees,  and  so  are  without 
remedy.  This  certainly  is  not  the  law  of  England,  but  it  was  argued,  that  in  this  respect  the  law 
of  Scotland  is  different  from  the  law  of  England,  and  for  this  reliance  was  placed  mainly  on  the 
case  of  Gordon  v.  Campbell.,  decided  in  the  Court  of  Session,  and  afterwards  affinned  in  diis 
House,,  and  on  certain  passages  found  in  the  works  of  Mr.  Bell  and  Professor  Menries. 

It  is  important  to  attend  closely  to  the  language  of  the  contract  in  the  case  of  Gordon  r. 
Graham,  it  is  as  follows : — "  We,  A.  B.  M.  and  C.  B.,  surviving  and  acting  trustees  af^inted 
by  the  deceased  A.  B.,  and  I*  A.  B.  F.,  assumed  by  the  trustees  aforesaid  in  virtue,"  etc:,  "and 
I,  John  Campbell,  trustee  also  assumed,  and  we,  W,  P.,"  etc.,  etc.,  "trustees  also  assumed, 
grant  us  to  have  borrowed  and  received  from  CoL  J.  Gordon  the  sum  of  ^£7000^  which 
sum  we,  as  trustees  aforesaid,  bind  and  oblige  ourselves,  and  the  survivors  and  survive  of  ns, 
and  such  other  person  or  persons  as  may  be  assumed  by  us  in  virtue,"  ete.,  **to  repayto  the 
said  John  Gordon  at  Whitsunday  1833,  with  interest,"  etc.  "And  for  further  security, we, u 
trustees  foresaid,  do  dispone  from  as  and  such  other  persons  as  may  be  assumed,'  etc, 
"  heritably  but  redeemably,  all  those  lands  of  Blainslie,"  etc.,  "  in  real  security  for  payment 
of  said  money,"  etc.,  "in  which  several  lands,"  etc.,  "we  bind  ourselves,  as  trustees  fore- 
said, and  the  survivors,"  etc.,  "duly  to  infeft  the  said  J.  S.,"  etc.,  "which  disposition, under 
reversion  as  after  mentioned,  and  all  deeds  to  be  granted  by  us  as  trustees  foresaid,  n 
bind  ourselves  and  them,  but  qua  trustees  only,  to  warrant  against  all  mortals,  and  that  letten 
of  horning  on  six  days'  charge,  and  all  other  legal  execution,  may  pass  on  a  decree  to  be  inter- 
poned  hereto  in  common  fca-m."  It  was  held  that  this  did  not  import  a  p«sonal  obligatim 
each  trustee. 

I  cannot  think  that  this  case  warrants  the  conclusion  contended  for  by  the  respondents. 

By  the  law  of  England  as  by  the  law  of  Scotland,  trustees,  in  dealing  with  thinl  persons,  mar 
so  contract  as  to  exempt  themselves  from  personal  responsibility,  and  to  confine  those  with  ivhom 
they  are  dealing  to  sucti  relief  as  they  can  obtain  from  the  trust  funds.  Whether  this  is  the  tme 
effect  of  any  contract  into  which  the/  are  entering,  must  in  every  case  be  a  questitm  of  on^ 
struction,  and  all  which  was  decided  in  Goi^on  v.  Campbell  was,  that  the  contract  entoed  into  I7 
the  parties  m  that  case,  though  by  the  law  of  England  it  would  have  made  them  perstHuUj 
liable,  had  not  that  effect  by  the  law  of  Scotland. 

The  different  construction  which  is  thus  put  on  the  samecontract  in  Scotland  and  in  England, 
is  probably  owing  in  part  at  least  to  the  different  qualities  of  a  trust  in  the  two  countries.  In 
Scotland  the  tru>t,  on  the  death  of  the  trustees,  comes  to  an  end,  unless  the  author  of  the  trust 
has  provided  for  its  being  kept  alive  by  the  assumption  of  new  trustees.  If  that  has  not  been 
provided  for,  the  only  course  open  to  the  parties  interested  when  the  trustees  are  all  dead,  is  to 
obtain  from  the  Court  of  Session  the  appointment  of  a  judicial  factor,  or  sometimes  of  new 
trustees.  The  trust  has  thus  something  of^  a  corporate  character  incident  to  it,  and  it  may  tbere- 
fore  often  be  not  unreasonable  to  understand  the  trustee,  when  he  is  acting  in  discharge  of  his 
trust,  as  meaning  only  to  deal  to  the  extent  of  his  trust  property.  In  England  the  case  is 
different.  Trust  property  passes  on  the  death  of  a  surviving  trustee  to  his  real  or  persraal 
represenutives,  and  they  take  it  clothed  with  the  trust,  and  become  ipse  facto  the  trustees.  Tlw 
trust  property  and  the  duty  of  discharging  the  trusts  remain  connected,  and  pass  togethr 
acconHng  to  the  ordinary  devolution  of  property,  though  a  person  on  whom  a  trust  is  thus  east, 
by  operation  of  law,  may  if  he  pleases  repudiate  the  duties  of  the  trust  It  may  probably  be 
from  these  circumstances,  that  in  England,  where  a  trustee  enters  into  a  contract  describing  him- 
self as  trustee,  or  as  contracting  only  as  trustee,  that  has  never  been  held  to  qualify  or  restrict 
the  extent  of  his  engagement.  Such  words  may  be  useful  as  between  the  trustee  and  those  »bo 
are  beneBcially  interested,  but  as  to  third  persons  they  are  inoperative.  He  is  dealing  with  pro- 
perty, over  which  he  has  complete  dominion,  and  is  understood  to  be  contracting  as  absolute^ 
as  if  he  were  dealing  on  his  own  account.  If  be  means  to  limit  his  liability  by  tbeamomtoftbe 
trust  funds,  he  must  do  this  by  making  express  provision  for  the  purpose. 

Though,  however,  the  effect  of  such  a  contract  as  that  in  Gordon  v.  Carnally  was  held  not  b) 
impose  in  Scotland  personal  liability  on  the  trustee  beyond  the  amount  of  the  trust  funds,  yd  it 
must  not  be  taken,  that  in  all  cases  when  a  trustee  contracts  as  a  trustee,  he  is  free  from  persuul 
responsibility.  That  is  not  the  law  in  Scotland  any  more  than  in  England.  There  are  man:r 
cases  in  which  a  trustee  is  personally  responsible,  even  though  he  may  have  contracted  expressly 
as  a  trustee.  If  he  draws  or  accepts  a  bill  of  exchange,  or  gives  an  order  for  work  to  be  dooe 
on  account  of  the  trust,  in  these  and  similar  cases,  though  he  contracts  as  trustee  yet  he  is,  is 
Scotland  as  in  EnglancC  personally  liaUe  for  his  engagements  in  the  absence  of  express 
stipulation  to  the  contrary. 

The  nature  of  the  contract  in  these  cases  shews,  that  the  party  contracting  must  have  neuit 
to  Innd  himself  personally.  Ordinanr  transactions  of  buying  and  selling  could  not  go  on  upon 
any  other  princi^e,  xdA  this  is,  therefore,  in  all  such  cases,  primd  facie  understood  to  have  bees 
(he  meaning  of  the  persons  engaged. 
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Tte  me  question  to  be  resolved  in  every  case  is,  whether  the  circumstances  do  fairly  shev, 
tbat  tbe  cootiacting  parties  vere  dealing  only  as  tmstees,  and  «ere  not  intending  to  incur 
fobilitv  beyond  the  amount  of  the  trust  funds.  Looking  to  the  present  case,  with  that  principle 
bdbreme,  I  have  come  to  the  conclusion,  that  these  respondents  must  be  deemed  to  be  person- 
tUf  R^wnsible.  I  concur  in  the  view  taken  by  the  minority  of  the  Judges,  and  I  will  state  the 
ponds  00  which  I  have  formed  this  opinion. 

Id  the  fii^t  place,  we  must  consider  what  it  is,  which  a  person  really  does  when  he  purchases 
shares  in  such  a  joint  stock  company  as  this.    It  is  not  as  if  he  had  invested  money  in  the  pur- 
dasi  <£  land  or  goods,  or  real  or  Government  securities.    He  makes  himself  a  partner  in  a 
trading  concern — a  trading  concern,  it  is  true,  having  important  statutory  incidents  attached  to 
in,  but  which  yet  has  this  in  common  with  ordinary  trading  concerns,  that  if  the  business  is 
toccessfiil,  profits  may  be  made  to  ao  unlimited  extent,  in  all  which  the  shareholders,  who  are 
is  trath  the  partners,  are  entitled  to  panicipate  rateably.    And  it  is  surely  unreasonable  to 
su{^K»e,  in  the  absence  of  express  contract,  that  it  could  have  been  mtended  to  admit  any 
fxnoDs  into  such  a  partnership  on  the  terms,  that  they  should,  to  an  indefinite  extent,  share  in 
<s  benefits,  but  should  only  to  a  limited  extent  contribute  to  its  losses.    The  affairs  of  all  these 
fkA  stock  I»rtner5hip8  are  of  necessity  placed  under  the  man^tnent  of  a  small  board  of 
iGrectws,  and  the  general  body  of  shareholders  would  be  justly  entitled  to  complain  of  the 
uliiis^oa  of  any  personsas  partners  in  the  trade,  who  should  be  placed  on  such  unequal  terms 
vith  themselves,  and  who,  in  the  event  of  loss,  would  cause  so  much  more  than  a  rateable  share 
the  harden  to  fall  on  them. 

These  considerations  make  it  highly  improbable,  that  it  could  have  been  intended  to  admit 
as  shareholdei^  any  persons  who  did  not  bind  themselves  to  liability  rateably  with  the 
Thole  body ;  still,  however,  it  is  competent  to  all  persons  to  make  what  contracts  they  please, 
and  the  question  now  to  be  decided  is  —What  is  the  engagement  into  which  these  respondents 
hare  entned  ?  They  contend,  that  although  they  executed  the  deed  of  accession,  and  so  became 
panuers,  yet  they  expressly  or  impliedly  limited  their  liabdlity  to  the  amount  of  the  partnership 
nods,  llie  result,  they  say,  followed  from  the  circumstance,  that  in  the  testing  clause  they  are 
described  as  "  trustees  for  Mrs.  Ellen  Brown,  spouse  of  Charles  Wilson  Brown,  the  majority 
bang  a  quorum,"  There  is  nothing  else  to  restrict  their  liability,  and  therefore,  unless  by  the 
hw  ^  Scotland  persons  so  described  are,  without  more,  absolved  from  personal  liability,  there 
is  Botbing  on  which  the  exemption  claimed  can  rest, 

I  cannot  think,  that  this  would  be  a  true  representation  of  the  law.  The  language  of  the 
cmtna  in  CordoM  v.  Cornell  was  very  diffet«nt  from  that  in  the  present  case.  There  the 
liniees  not  merely  described  themsdves  as  trustees,  but  expressly  bound  themselves  and  the 
snivors  and  survivor  of  them  qua  trustees  only.  These  words  were  strong  to  shew,  that  the 
pnms  nsii^  them  did  not  intend  to  incur  pet^nal  responsibility.  All  this  carefnl  use  of  terms 
wricting  the  extent  of  their  obligations  was  superfluous,  if,  by  merely  describing  themselves  to 
betniitees,  the  same  object  wouli  have  been  attained.  It  may,  moreover,  be  noticed,  that  these 
iRBtees  do  not  in  their  signature  describe  themselves  as  trustees,  as  is  done  in  the  case  of  many 
Kiier  parties  to  the  deed ;  but  I  do  not  place  much  reliance  on  this  circumstance,  as  the  testing 
daise  forms  part  of  the  deed,  and  so  the  description  there  introduced  must  perhaps  be  treated 
ai  assented  to  by  the  parties  executing  it. 

Bat  besides  the  manifest  difference  between  the  language  of  the  contract  in  Gordon  v.  Campbell 
and  that  in  this  deed,  there  is,  what  I  consider  to  be  even  more  important,  an  entire  difference  in 
the  nature  of  the  contract.  In  Gordon\.  Campbell  the  trustees  were  for  the  purposes  of  the  trust 
borrowing  money  on  security  of  the  trust  property.  This  was  from  the  frame  of  the  deed 
■>brioas  to  the  person  who  was  lending,  no  less  than  to  those  who  were  borrowing  the  money. 
No  persons  were  concerned  but  the  lender  and  the  borrowers ;  both  parties  were  fully  apprised 

Ac  terms  of  the  contract,  and  must  be  taken  to  have  been  aware  of  the  legal  incidents.  But 
i»  Ae  present  case  all  the  shareholders  in  tlw  bank  are  affected  by  limiting  the  liability  of  Aese 
respoulents. 

It  may  be  said,  as  to  posons  becoming  shareholders  aftor  the  respondnts  had  purchased 
wves,  that  they  had  the  means  before  they  took  shares  of  seeing,  that  these  respondents  were 
<i>ble,  if  such  were  the  true  construction  of  the  contract,  as  trustees  only.  Perhaps  theoretically 
tlut  may  be,  but  as  to  all  who  had  taken  shares  previously,  no  such  observation  can  be  made,  and 
practically,  even  as  to  those  taking  shares  subsequently,  it  can  hardly  be  assumed,  that  they  can 
be  beated  as  having  examined  the  testing  clause  as  to  the  execution  by  all  those  who  had 
ptnoosly  become  st^rebolders. 

The  Judges  who  decided  this  case  in  favour  of  the  respondents  did  not  deal  with  the  important 
iwstion  of  the  liability  of  these  trustees  to  third  persons,  creditors  of  the  bank.  They  did  not 
consider  that  question  as  being  before  them,  but  although  the  liability  or  non-liability  of  the 
'e^wndents  to  creditors  is  not  the  precise  question  for  decision  in  the  present  case,  yet  it  is  a 
point  very  important  to  be  considered  in  deciding,  whether  they  are  liable  to  contribute  rateably 
^  the  loues  which  have  occurred. 
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If,  instead  of  becoming  shareholders  in  a  joint  stock  bank,  they  had  alone  opened  a  bank,  it 
jurely  could  not  be  argued,  that  they  would  not  be  liable  to  depositors  or  others  merely  because 
they  described  themselves  as  trustees  for  Mrs.  Ellen  firovrn,  and  if  they  would  have  been 
responsible  in  case  they  had  been  the  sole  bankers,  I  can  discover  no  ground  for  contending, 
that  they  would  not  have  been  so,  if  others  were  associated  in  partnership  with  them.  Here  they 
are  bankers  associated  with  a  very  large  body  of  partners,  but  not  associated  on  any  terms  which 
affect  their  liability  to  third  persons.  They  do  not,  it  is  true,  themselves  interfere  in  the  cwiduct 
of  the  business,  but  they  share  rateably  with  the  other  partners  in  its  profits,  and  delegate  the 
management  of  it  to  others  as  their  agents.  A  creditor  who  has  recovered  judgment  against  the 
company  may  take  out  execution  against  any  of  the  shareholders,  which  would  include  all, 
whether  described  or  not  described  as  trustees,  and  if  the  debt  should  be  levied  on  their  goods, 
it  woali  be  a  strange  ectutty  to  set  up  a^inst  the  other  sharehi^ders,  that  these  oug^t  to  contribute 
toion  than  their  rateable  proportion  by  reason  of  the  trust  property  proving  deficient. 

These  conuderations  have  led  me  to  the  conclusion,  that  trustees  taking  shares  in  these  jdnt 
stock  concerns  make  themselves  personally  liable  as  partners,  even  though  they  describe  them- 
selves  as  trustees.  But,  of  course,  this  general  principle  must  give  way  to  any  express  proviswu 
in  the  deed  of  copartnership  limiting  the  responsibility  of  su:h  shareholders.  But  so  far  from 
there  being  any  such  restriction  in  the  deed  now  before  us^  there  are  several  clauses  which  seem 
to  me  to  exclude  the  notion  of  any  such  restriction. 

In  the Jlrsi  place,  by  the  fAirii  clause  it  is  declared,  that  the  hokiing  shares  shall  constitute  the 
rights  and  infer  the  liabilities  of  partnership,  and  that  the  shareholders,  according  to  their 
shares,  shall  be  entitled  to  profit  and  liable  to  loss  consequent  on  the  prosecution  of  the  business 
of  the  company,  to  which  extent  the  shareholders  thereby  bound  themselves  and  their  foresaids 
respectively  to  free  and  relieve  each  other. 

Surely  this  engagement  is  whcdly  inconsistent  with  the  hypothesis,  that  these  respondents  vae 
to  free  and  relieve  rateably  the  other  shareholders  only  to  tne  extent,  to  which  the  trust  fimds  of 
Mrs.  Ellen  Brown  might  enable  them  to  do  so. 

Again,  the  Ji/ik  clause  makes  provision  for  the  transfer  of  shares,  and  stipulates  that,  on  asy 
transfer,  the  party  disposing  of  his  shares  shall  be  no  longer  liable  as  a  partner,  but  that  tfai 
person  acquiring  the  shares  shall  take  the  precise  place  and  liability  of  his  cedent,  and  become 
subject  to  all  the  obligations  incumbent  on  him.  This  is  manifestly  inconsistent  with  there  beiog 
two  classes  of  shares — one  of  limited,  the  other  of  unlimited  liability.  According  to  tbeviewi 
of  the  respondents,  any  person  who  should  have  purchased  their  shares  would  be  liable  to  the 
extent  of  their  trust  property ;  and  it  would  seem  to  follow,  on  the  other  hand,  that  if  they  had 
purchased  the  shares  of  any  ordimry  shareholder,  they  would,  in  respect  <rf  shares  so  purchased, 
have  become  subject  to  alt  the  obligations  of  the  persons  from  whom  they  purchased,  i.  e.  wovli 
have  incurred  indefinite  obligations. 

This  Jifih  clause  seems  to  rae  wholly  inconsistent  with  the  hypothesis  of  there  being  different 
measures  of  liability  attaching  to  different  shares. 

■  The  only  other  clause  to  which  I  think  it  necessary  to  advert  is  the  eleventh,  which  pves  the 
form  in  which  every  person  becoming  a  shareholder  by  purchase  is  bound  to  accept  his  shares; 
He  agrees  to  become  a  partner  in  the  company,  and  binds  himself  to  fulfil  all  the  oblation 
contained  in  the  contract  of  copartnery.  There  is  nothing  enabling  him  to  accept  the  shares 
otherwise  than  simp/iciteras  a  partner,  t.  e.  as  a  person  bound  to  relieve  the  shareholders  in  case 
of  loss  rateably  according  to  the  number  of  his  »iares< 

I  have  given  this  important  case  my  best  consideration,  and  I  have  come  to  the  conchisioa, 
that  the  Lord  Justice  Clerk  and  the  other  Judges  who  concurred  with  him,  took  the  correct  view 
of  the  law  on  this  subject,  that  though,  in  contracts  entered  into  by  trustees,  the  language  of  the 
Contract  may,  by  the  law  of  Scotland,  shew,  that  no  personal  liability  was  incurred,  even  tbough 
such  liability  would  under  the  same  words  have  been  incurred  in  England,  yet  the  nature  of  toe 
contract  may  be  such  as  to  shew,  that  no  restriction  on  the  full  liability  of  the  contracting  parties 
was  intended.  And  considering  the  nature  of  the  contract  in  the  present  case,  I  am  of  opinion, 
that  the  respondents,  though  described  as  trustees,  must  be  deemed  to  have  intended  to  bind 
themselves  absolutely. 

I  ought  not,  however,  to  omit  to  mention  the  case  of  the  respondent,  Andrew  Buchanan.  To 
him  my  observations  do  not  apply,  for  he  never  executed  the  deed  of  accession. 

Lord  Kingsdown. — My  Lords,  I  confess  that  I  enteruin  more  doubt  about  the  case  than 
seems  to  be  felt  by  my  noble  and  learned  friends  who  have  already  expressed  their  opinioofc 
The  able  argument  of  the  Lord  Advocate  satisfied  me,  that  there  are  very  serious  differences 
between  the  law  of  Scotland  and  the  law  of  England  on  the  subject  of  trusts  and  the  personal 
liability  of  trustees— that  the  same  acts  which  would  create  a  personal  liability  in  the  one  coon  try 
might  not  create  it  in  the  other,  but,  instead  of  it,  might  give  a  direct  and  immediate  ranedy 
against  the  trust  estate.  When  I  see  the  mode  in  which  trustees  in  this  case  in  nomaovi 
instances  have  signed  the  deed,  signing  it  by  mandatories  as  trustees  fbr  A  B.  or  trustees  for 
C.  D.,  their  individual  names  never  appearing  at  all  upon  the  deed  or  the  register,  I  cannot 
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dhnt  mfSdf  of  the  imimvssion,  that  neither  did  these  persons  contemplate  pledging  their 
iodifidiul  responsibilityf  nor  did  those  who  became  partners  with  them  contcntplcite  such  lisbilityi 
vlookto  anything  but  the  trust  estate  for  contribution.    Nor  does  it  seem  to  me,  that  there  is 
ainhiag  in  the  nature  of  the  business  which  makes  such  an  arrangement  improbable  or 
«i(Bs)Dabl&   A  single  individual  takes  a  certain  numtter  of  shares ;  he  is  liable  to  the  fuU 
exteat  of  all  that  he  possesses.    Beyond  this  his  personal  liability  is  worth  little  or  nothing. 
Sit  trustees  take  the  same  number  of  shares,  and  are  jointly  and  severally  liable  to  the  fiill 
coal  of  the  estate  which  they  represent   In  this  view  of  the  case  there  seems  to  me  to  be  no 
great  inequality.    But  take  it  on  the  other  hypothesis.    The  one  gives  his  single  liability,  and 
ibcsii  are  supposed  to  give  each  his  individual  responsibility,  to  the  full  extent  of  all  he  possesses. 
lAoiber  words,  supposing  the  personal  responsibility  of  both  parties  to  be  equal,  the  trustees  give 
SI  times  the  security  of  the  one.    The  first  hypothesis,  therefore,  seems  to  ine  to  be  at  least  as 
nasooablsand  probable  as  the  other.  But  I  think,  that  in  either  case  the  same  rule  would  apply 
u  »>  cieditors  and  as  to  copartners.   There  is  no  private  dealing  as  amongst  the  copartners. 
If  the  acts  done  ^  the  trustees  do  not  'mice  liability  to  the  one  class,  they  cannot,  in  my  opinion, 
infer  it  in  the  other. 

lonifthat  the  great  reliance  which  I  am  disposed  to  place  on  the  authority  of  the  considerable 
nijanty  (tf  the  Judges  below,  is  somewhat  weakened  by  their  reluctance  to  deal  mth  this 
qnestioii. 

For  the  reasons  which  I  have  stated  1  am  much  inclined  to  think,  that,  unless  the  express 
provisions  of  the  deed  are  such  as  to  exclude  the  construction  put  upon  it  by  the  Court  below,  the 
jodgment  complained  of  is  right,  and  supported  by  the  principles  of  Scotch  law,  and  the  reason 
tod  probability  of  the  case.  But  when  persons  have  signed  deeds  of  this  description,  it  would  be 
»try  dangerous  to  permit  them  to  relieve  themselves  from  the  obligation  of  covenants  into  which 
Acy  have  expressly  entered  on  any  speculation  founded  on  mere  probabilities,  that  they  did  not 
realty  intend  what  the  deed  in  terms  expresses.  Now,  unless  the  covenants  by  which  the  parties 
subscribing  the  deed  bind  themselves,  their  respective  heirs  and  successors,  in  the  third  clause 
of  the  deed  and  the  second  deed  of  accession,  can  be  read  so  as  by  some  interpretation  to  exclude 
tbose  who  sign  as  trustees,  it  is  not  disputed,  that  the  covenant  infers  personal  liability,  and  there 
xenu  to  me  to  be  in  this  insuperable  difRculty. 

Upcm  the  whole,  with  some  hesitation  and  regret,  I  am  obliged  to  concur  in  the  opinion  already 
sptcssed  by  your  Lordships.  As  to  Dn  Buchanan,  I  think  there  can  be  no  doabt,  that  the 
j>dKDKot  shotdd  be  affirmed  with  costs. 

Attorney  General  called  attention  to  the  fact,  that  the  interlocutmr  of  the  Coutt  below 
did  not  distinguish  Dr.  Buchanan  firom  the  other  trustees,  and  that  the  best  course  would  be  to 
usnhie  him  from  the  conclusions  of  the  summons. 

Lord  Chancellor. — I  think  the  interlocutors  must  be  taken  together.  Of  course  Dr. 
Bttdunan  is  liable  to  the  extent  of  the  trust  funds,  and  there  is  no  certainty  that  there  may  not 
be  tnist  funds  still  in  the  power  of  the  trustees.  As  Dr.  Buchanan  does  not  appeal  from  the 
intolo:utor,  all  we  can  do  is  to  dismiss  the  appeal,  and  give  Dr.  Buchanan  costs.  As  to  the 
^E^ondents,  therefore,  except  the  respondent  Dr.  Buchanan,  the  interlocutors  will  be  reversed, 
yi  M>  order  made  in  terms  of  the  conclusions  of  the  summons,  and,  with  respect  to  the 
"Sxndeat  Dr.  Bochanan,  the  appeal  will  be  dismissed  with  costs. 


•A^UoMi/ A^Kis,  Davidson  and  Syme,  W.S.;  Murray  and  Hutchins,  tonAiati.~Itesp0ndent^ 
«ptt,  Gibson  Craig,  Dalnel,  and  Brodies,  W.S. ;  Grahames  and  Wardlaw,  Westminster. 


Henry  Jack,  Inspector  of  the  Poor  of  the  Parish  of  Dundee,  Appellant^  v, 
Robert  Hawker  Isdale,  Hat  manufacturer,  Dundee,  Respondent 

Poor  (Able  Bodied),  Right  of,  to  Relief— Sutute  8  and  9  Vict.  c.  83,  §  68— Right  to  Demand 
^■i!^~Bt/ore  1845  adle  bodied  paupers  were  not  entitled  to  reliefs  ^ut  tke  kirk  session  might 

RrtUi/to  titem  as  occasional  poor  out  of  the  church  door  collections.  By  8  and  9  VicL  c.  83, 
tecttsipMai poor  as  well  as  permanent  poor  were  declared  entitled  to  relief  out  of  the  assess' 
»e^t  hu  nothing  was  to  confer  a  right  to  demand  relief  on  able  bodied paupers. 


Interlocutor  reversed^  except  as  to  one  of  respondents. 


FEBRUARY  12,  1866. 
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Held  (affirming  judgment),  That  tJu  right  to  demand  relief  was  the  saute  thing  as  the"  ri^ 
to  relief j''  and  that  no  part  of  the  assessment  can  be  given  to  able  bodied  paupers  since  tJut 
StatuteS 

The  facts  of  the  case  were  as  follows: — The  Parochial  Board  of  Dundee  were  applied  to  in 
June  1863  for  parochial  relief  to  two  men.  One  applicant,  John  ConoUy,  a  weaver,  and  native  of 
Ireland,  had  acquired  a  residential  settlement  in  Dundee,  and  was  a  married  man  with  four 
children.  His  ground  of  application  for  relief  was  stated  to  be  "a  sick  wife,  and  slackness  of 
trade,  whereby  he  cannot  get  full  employment."  The  other  applicant,  Francis  O'Neill,  was  also 
a  weaver,  and  native  of  Ireland,  residing  in  Dundee,  but  having  no  settlement  in  Scotland.  He 
was  a  widower  with  six  children,  the  eldest  being  twelve  years  old.  His  ground  of  applicatioa 
was  inability  to  get  work,  and  a  numerous  family  of  smaU  children  requiring  attendance.  Bodi 
these  applicants  were  in  good  health,  and  able  bodied.  During  periods  of  temporary  depressioa 
in  the  weaving  trade,  the  Parochial  Board  of  Dundee  had  been  in  the  practice  of  occasiooaDr 
affording  relief  to  destitute  persons  willing  to  work,  but  unable  to  procure  employment  Accon- 
ingly,  when  the  above  applications  were  made,  the  standing  committee  of  the  Parodiial  Boanl, 
on  13th  June  1863,  came  to  the  following  resolutions:  — 

"  Inter  aliOt  the  meeting  having  considered  the  circumstances  of  the  case  of  John  ConnoUr, 
who  at  present,  in  consequence  of  a  depression  in  the  branch  of  trade  in  which  he  works,  is 
unable  to  get  employment  to  support  himself  and  family,  by  a  majority,  resolve,  in  their 
discretion,  to  allow  him  casual  relief  for  six  weeks  in  the  mean  time  at  the  rate  of  3^.  bd.  a  week. 

"The  meeting  having  also  considered  the  circumstances  of  the  case  of  Francis  O'Neill,  at 
present  unable  to  support  himself,  by  a  majority,  resolve,  in  their  discretion,  to  allow  him  casual 
relief  for  six  weeks  at  4J.  a  week  in  the  mean  time." 

Mr.  Isiale,  a  member  of  the  Parochial  Board,  protested  against  these  resolutionsof  the  Board 
as  illegal,  and  presented  a  note  of  suspension  and  interdia  sedcing  to  ivohibit  the  Board  froiD 
applying  the  funds  in  this  manner. 

The  Lord  Ordinary  (KinlochX  after  the  case  was  argued,  gave  judgment  in  favour  of  die  sus- 
pender, holding,  that  "the  Parochial  Board  was  not  entitted  to  give  relief,  either  permanent  or 
occasional,  to  persons  who,  being  able  bodied,  are  in  destitution  or  poverty  merely  from  waat  of 
employment"  When  the  case  was  reclaimed  to  the  First  Division,  cases  were  ordered  to  be 
laiobefoie  the  oth»  Judges.  In  the  result,  seven  of  the  Judges,  viz.  Lord  Justice  Clerk  (Inglis)> 
Lords  Cowan,  Benhoune,  Mackenzie,  Kinlocb,  Jerviswoode,  and  Ormidale  were  in  favour  of  the 
suspender,  and  against  the  Parochial  Board ;  while  the  other  six  Judges,  viz.  Lord  President 
(M'Neill),  Lords  Curriehill,  Deas,  Ardmillan,  Neaves,  and  Barcaple,  were  in  favour  of  the 
Parochial  Board.  The  final  interlocutor  was,  that  the  Lords  of  the  First  Division  adhered  to 
the  interlocutor  of  the  Lord  Ordinary. 

The  sections  of  the  Poor  Law  Amendment  Act,  1845,  8  and  9  Vict  c.  83,  material  to  the 
question,  were  the  following : — 

The  33rd,  which  declares  it  competent  to  the  Parochial  Board  "  to  resolve,  that  the  funds 
requisite  for  the  relief  of  the  poor  persons  entitled  to  relief  from  the  parish  or  combination, 
including  the  expenses  connected  with  the  management  and  administration  thereof,  shall  be 
raised  by  assessment." 

The  54th,  which  enacts—"  That  in  all  parishes  in  which  it  has  been  agreed,  that  an  assess- 
ment shall  be  levied  for  the  relief  of  the  poor,  all  moneys  arising  from  the  ordinary  church  collec- 
tions shall,  from  and  after  the  date  on  which  such  assessment  shall  have  been  imposed,  heloos 
to  and  be  at  the  dispoud  of  the  kirk  session  of  each  parish:  Provided  always,  that  nothing  herein 
conuined  shall  be  held  10  authorize  Ae  kirk  sessions  of  any  parish  to  apply  the  proceeds  (A  sucb 
church  collections  to  purposes  other  than  those  to  which  the  same  are  now  in  whole  or  part  legally 
applicable." 

The  68th,  which  enacts — "  That  from  and  after  the  passing  of  this  Act,  all  assessments 
imposed  and  levied  for  the  relief  of  the  poor  shall  extend  and  be  applicable  to  the  relief  of  occa- 
sional as  well  as  permanent  poor:  Provided  always,  that  nothing  herein  contained  shall  beheld 
to  confer  a  right  to  demand  relief  on  able  bodied  persons  out  of  employment." 

And  the  91st  which  de::lares— "  That  all  laws,  statutes,  and  usages  shall  be,  and  the  same  art 
hereby  repealed,  in  so  faras  they  are  at  variance  or  inconsistent  with  the  provisions  of  this  Act: 
Provided  always,  that  the  same  shall  continue  in  force  in  all  other  respects." 

Lord  Advocate  (Moncreiff),  and  RoU  Q.C.,  for  the  appellant.— The  old  Statutes  and  practice 
established  a  well  known  distinction  between  the  right  to  demand  relief  and  the  right  to  distri- 
bute relief,  the  two  rights  not  being  correlative.  One  half  of  the  church  door  colleaions  used  to  be 
appropriated  among  those  who  were  not  entitled  to  demand  relief,  but  who  were  called  tlie  occ^ 
sional  poor  as  contrasted  with  the  permanent  poor.   The  occasimal  poor  included  able  bodied 

»  See  previous  reports  2  Macph.  978 :  36  Sc.  Jur.  484.  S.  C  L.  R.  i  Sc.  Ap.  1 :  4  Macpt 
H.  L.  I  :  38  Sc.  Jur.  221. 
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pwqien.— Report  of  General  Assembly  in  1830;  MoneypennyonthePoorLaw,  33.  The  heritors 
ud  kr£  sesiioD  had  a  joint  right  to  administer  the  relief  to  the  poor — Heritors  v.  Kirk  sessim  of 
HaiUit  Mor.  10555.    Practically,  however,  the  heritors  did  not  interfere.   The  provision  for 
Aeoscuiooal  poor  vas  just  as  legal  a  provision  as  that  for  the  permanent  poor,  and  the  obliga- 
tioo  OB  the  iciric  session  to  distribute  lulf  the  funds  to  the  occasional  poor  was  as  much  a  legal 
oblijatioo  as  that  relating  to  the  permanent  poor.   Such  being  the  state  of  the  law  prior  to  »ie 
Aa  I  and  9  VicL  c.  83,  the  68th  section  was  plainly  intended  to  put  the  occasional  poor  on  the 
!     suK  footing  as  the  permanent  poor,  except  that  that  part  of  the  occasional  poor  consisting  of 
tbeable  bodied  were  not  to  be  entitled  to  demand  relief.    But  excepting  the  right  to  demand 
TiM,  die  able  bodied  were  on  the  same  footing.    There  is  nothing  inconsistent  in  saying,  that 
the  Parochial  Board  shall  be  bound  to  administer  reUef  to  a  class,  while,  at  the  same  time,  none 
of  ttot  class  shall  have  a  legal  right  to  demand  it    The  right  to  give  is  not  correlative  to  the 
light  to  get  relief.    That  distinction  is  recognized  in      Williams  v.  Adams,  11  D.  719 ;  ante, 
p.  24;  1  Mdcq.  Ap.  120;  Thomsonv.  Lindsay,  1 1  D.  719.  It  is  true, /"^/rrV  v.  Meeky2,\  D.  614,  seems 
of^ml  to  the  present  appellant,  but  it  ought  to  be  overruled.    The  practice  has  been  in  con- 
formity with  the  appellant's  view,  and  the  right  to  give  relief  to  the  occasional  poor  has  been  of 
giest  benefit  in  Urge  towns. 
AndsrMu  Q.C,  and  Neishy  for  the  respondents,  were  not  called  upon. 
Lord  Chancellor  Cranworth. — My  Lords,  that  the  point  involved  in  this  case  is  <me  of 
peat  irapOTtance,  we  caimot  doubt.   It  raises  the  question,  whether  persons  who  may  be  from 
bme  to  time  io  Scotland,  io  circomstances  requiring  relief,  are  or  are  not  capable  of  receiving 
out  of  the  parochial  funds  money  which  has  been  raised  under  the  Act  of  the  8  and  9  Vict  c.  83. 1 
coafesj,tbat  1  think  tlw  question  turns  not  partly  but  wholly  upon  this  single  Act  of  Parliament, 
and  the  only  legitimate  purpose  to  which  we  can  put  what  preceded  it  would  be  that,  for  which  the 
Lord  Advocate  very  properly  did  refer  to  it,  namely,  to  see  what  was  the  meaning  of  the  words 
"pcr.iiaDent  and  occasional  poor  "  in  the  68th  section  of  that  Act.   I  think  it  was  only  fair  to  refer 
toreportsand  to  such  evidence  as  could  be  furnished  to  shew,  that  under  the  head  of  occasional 
poor  were  included  persons  who  were  not  permanently  disabled,  and  therefore  not  placed  upon 
the  permanent  roll  to  receive  relief,  but  who  were  from  temporary  illness  and  other  causes  in  a 
state  of  destitution,  and  therefore  objects  of  charity.  And  I  take  it,  according  to  what  has  been 
pressed  so  much  by  Mr.  Rolt,  that  under  "  occasional  poor  "  would  be  included  persons  who  are 
■  destitution,  because,  though  able  bodied,  they  cannot  get  work. 

Nov,  what  has  the  Statute  said  upon  that  subject  ?   It  has  said,  that  after  the  passing  of  this 
Act,  all  assessments  imposed  and  levied  for  the  relief  of  the  poor  shall  extend  and  be  applicable 
I   to  the  relief  of  occasional  as  well  as  permanent  poor.     If  the  clause  had  stopped  there, 
I   nnoiii^  that  the  Lord  Advocate  and  Mr.  Rott  are  right  in  saying,  that  a  pers  on,  though  able 
MMd,  who  cannot  get  work,  comes  tinder  the  description  of  "  occasicmal  poor,"  it  wouul  have 
I    wUed  him  to  obtain  relief.    But  it  does  not  stop  there ;  it  goes  on  to  say,  "  provided  always, 
^  nodiing  herein  contained  shall  be  held  to  confer  a  right  to  demand  relief  on  able  bodied 
I    pcruDs  out  of  employment." 

It  has  been  already  decided  almost  unanimously  in  the  Court  of  Session,  (I  do  not  go  into  the 
<)nesdoa  nuw  as  to  whether  it  has  been  righdy  or  wrongly  decided,  though  I  believe  it  has  been 
l*™ctly  rightly  decided,)  and  that  decision  has  been  affirmed  after  great  deliberation  in  this 
Hoase,  that  no  able  bodied  person,  though  he  might  come  under  the  description  of  occasional 
ptw,  had  any  right  to  demand  relief.  But  then  it  is  said,  that  that  is  not  the  present  case.  The 
pCTion  does  not  demand  relief  in  this  case,  or  at  least  if  he  does,  it  is  not  because  he  demands  it, 
that  it  is  given  to  him.  No  doubt  he  really  does  demand  it  or  ask  for  it.  But  what  is  said  is 
this,  although  he  could  not  have  demanded  it,  it  is  competent  to  the  administrators  of  this  fund 
logive  it  to  him,  whether  he  demands  it  or  not.  That  appears  to  me  to  be  absolutely  inconsist- 
ent vitfa  the  notion  of  a  fund  levied  for  a  certain  definite  purpose  defined  as  that  purpose  is  in 
tbe 33111  section  of  the  Act  of  the  Sand  9  Victoria  c.  83,  which  is  this,  that  it  shall  be  lawful  for  the 
puo^iial  board,  at  any  meeting  to  be  called  for  the  purpose  to  resolve,  that  the  funds  requisite 
w  the  telief  of  the  pow  persons  entiUed  to  relief  shall  be  raised  by  assessment. 

Now,  is  diis  a  person  entitled  to  relief  ?  Clearly  not,  unless  he  is  entitled  to  demand  relief.  I 
am  muhle  to  dlstingubh  or  to  see  any  difference  in  principle  between  being  entitled  to  relief  and 
^ing  entitled  to  demand  relief.  Ute  whole  argument  rests  upon  the  very  sabtle  distinction,  that 
in  that  last  Une  of  the  68th  clause  the  words  are  that  nothing  herein  contained  shall  be  held  to 
wofcr  "a  right  to  demand  relief"  instead  of  "  to  relief."  Suppose  the  words  had  been  a  right 
to  relief,  there  would  not  have  been  a  shadow  of  foundation  for  the  argument.  But  it  appears 
to  ne,  that  variation  in  the  language  makes  no  real  difference,  and  althoi^h  it  was  not  actually 
point  decided  in  this  House  in  the  case  of  William  v.  Adams,  it  is  impossible  not  to  see, 
''"tboth  Lord  Brougham  and  Lord  Truro  thought,  that  the  right  to  give  and  to  receive 
"tlief  were  correlative ;  that  if  there  was  no  right  to  demand,  there  was  none  to  give  relief.  It 
nma  be  so.  It  cannot  be,  that  where  a  fund  has  been  raised  for  the  special  purpose  defined  in 
u  Act  of  Parliament,  and  given  into  the  hands  of  the  persons  whose  duty  it  is  to  carry  the  Act 
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into  execution,  it  is  open  to  them  to  say,  We  think  that  you  are  not  within  the  class  of  person 
defined  in  the  Act,  but  we  think  you  are  a  proper  object  of  relief,  and  therefore  we  shall  give 
it  to  you,  although  we  are  not  authorized  by  the  Act  to  do  so." 

It  is  not  unimportant  to  observe,  that  when  a  discretion  was  intended  to  be  given  for  a  purpose 
very  similar  to  this,  it  is  given  in  the  67th  section.  It  was  seen,  that  it  might  be  very  convenie&t 
that^he  administrators  should  have  the  power  to  subscribe  to  hospitals  or  objects  of  that  nature, 
and  therefore  a  discretion  is  expressly  given  to  them  in  that  67th  section.  That  seems  to 
exclude  the  notion,  that  they  could  have  had  any  discretion  if  it  had  not  been  so  conferred  upon 
them. 

In  conunon  I  believe  with  my  noble  and  learned  friends,  I  do  not  in  general  like  to  decide  a 
case,  however  strong  my  opinion  may  be,  until  I  have  heard  it  all  out.  It  may  be  said  that  that 
applies  particularly  to  the  present,  where  there  has  been  a  minority  in  the  Court  below  so 
numerous  that  it  amounts  to  its  being,  we  may  say,  nearly  evenly  balanced.  But  I  confess  that 
the  case,  turning,  as  it  appeus  to  me  to  do,  not  upon  any  elabtuate  construction  of  dd  Acts  cf 
Parliament,  but  simply  upon  the  construction  of  two  or  three  clauses  in  this  Act,  and  being  far 
my  part  utterly  unable  to  see  any  distinction  in  principle  between  this  case  and  the  case  decided 
in  your  Lordships'  House  fifteen  years  ago,  I  think  it  is  unnecessary  to  occupy  your  Lordships' 
time  any  further  with  the  consideration  of  it.  And  therefore,  without  any  disrespect  to  tbe 
minority  of  the  learned  Judges  of  the  Court  of  Session,  1  shall  move,  that  this  appeal  be 
dismissed. 

Lord  Chelmsford. — My  Lords,  I  entirely  agree  with  my  noble  and  learned  friend  on  tbe 
woolsack,  and  if  it  were  not  for  the  difference  of  opinion  which  existed  amongst  the  learaed 
Judges  of  the  Court  of  Session,  I  should  have  thought  that  there  was  very  little  difficulty  id  tbis 
case. 

Before  the  Act  of  the  8  and  9  Victoria,  the  relief  of  the  poor  in  Scotland  was  provided 
for  partly  by  assessment  and  partly  by  collections  at  the  church  doors.  A  moiety  of  those 
collections  at  the  church  doors  was  blended  with  the  assessments  and  administered  for  the  relief 
of  the  permanent  poor.  The  other  moiety,  after  payment  of  certain  expenses  by  the  kirk  seswon, 
was  distributed  by  them  for  tbe  relief  of  occasional  poor,  and  amongst  those  able  bodied  persons 
out  of  employment  were  generally  included. 

That  being  the  state  of  things  the  Act  of  the  8  and  9  Victoria  was  passed,  and  the  54tli 
section  of  that  Act  provides,  that  the  whole  of  the  church  collections  shall  remain  with  tbe  kiA 
session,  shall  belong  to,  and  be  at  the  disposal  of.  the  kirksession  of  each  parish.  So  that  after 
this  enactment  there  was  no  longer  a  moiety  of  the  collections  at  the  church  doors,  to  be  blended 
with  the  assessment  for  the  relief  of  the  permanent  poor. 

A  new  parochial  board  was  established,  and  that  parochial  board  was,  in  the  first  plact^ 
the  32nd  section,  to  make  up  every  year  a  roll  of  the  poor  persons  claiming,  and  by  law  entitled 
to^elief  from  the  parish  or  combination,  and  of  the  amount  of  relief  given,  or  to  be  givoi,  to  fack 
of^ such  persons.    Of  course,  that  was  a  roll  which  applied  merely  to  uie  pwmanent  poor,  beciuue 
those  were  the  only  persons  who  were  certain. 

Then,  tbe  33rd  section  of  the  Act  provides,  that  it  shall  be  lawful  for  the  parochial  board  Co 
resolve  that  the  funds  requisite  for  the  relief  of  the  poor  persons  entitled  to  relief  from  the  parish 
or  combination,  including  the  expenses  connected  with  the  management  and  administraiioa 
thereof,  shall  be  raised  by  assessment.  Now,  it  is  quite  clear  from  the  words  of  this  secticn, 
that  that  assessment  was  to  be  applied  to  the  persons,  and  applied  solely  to  the  persons,  vbo 
were  entitled  to  relief  from  the  pansh.  And  therefore,  if  nothing  more  had  been  said  by  the 
Legislature,  it  is  clear,  that  the  occasional  poor  would  not  be  included  in  the  persons  who  wt 
to  be  relieved  out  of  this  assessment.  But  it  was  the  intention  of  the  Legislature,  that  a  certaio 
class  of  the  occasional  poor  shwld  have  relief,  not  that  they  should  be  entitled  to  relief,  hut  that 
they  should  have  relief  out  of  this  assessment.  Accordingly,  the  68th  section,  upon  which  tbe 
whole  question  turns,  provides,  not  that  the  occasional  poor,  observe,  ^all  be  entitled  to  relief 
out  of  this  fund,  but  that  "all  assessments  imposed  and  levied  for  the  relief  of  the  poor  shall 
extend  and  be  applicable  to  the  relief  of  occasional  as  welt  as  permanent  poor."  Therefore  that 
gave  tbe  parochial  board  a  power  to  administer  relief  to  occasional  poor  out  of  those  funds  which 
were  originally  to  be  an  assessment  for  persons  who  were  entitled  to  relief.  But  then,  inasmudi 
as  able  bodied  persons  out  of  employment  had  been  treated  as  occasional  poor,  if  nothing  more 
had  been  said,  they  would  have  been  included  within  this  prior  part  of  the  enactment  in  the  6&h 
section,  and  therefore,  to  guard  against  that,  the  Legislature  introduces  a  proviso  to  this  elieci : 
"That  nothing  herein  contained  shall  be  held  to  confer  a  right  to  demand  relief  00  able  bodied 
persons  out  or  employment." 

Now,  taking  the  few  sections  of  the  Act  which  I  have  brought  to  your  Lordships' attention 
into  consideration,  what  can  be  more  clear  than  this,  that  it  was  the  intention  of  the  Legislature 
that  able  bodied  persons  should  not  have  relief  out  of  this  i^uticular  ftmd  which  was  an  assess- 
ment raised  for  the  relief  of  persons  entitled  to  relief,  and  was  to  be  extended  only  to  occasitnal 
poor  by  the  provisions  of  the  68th  section.  The  matter  appears  to  me  to  be  so  perfectly  dear, 
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tint  I  cuBOt  hesitate  for  a  moment  to  concur  witli  my  noble  and  learned  friend  on  the  woolsack, 
dnt  tbe  appeal  should  be  dismissed. 

L«U>  KiNGSOOWN. — My  Lords,  I  entirely  concur  with  my  noble  and  learned  friends. 

Mr.  AMdersen. — My  Lords,  I  am  instructed  by  the  respondents  to  say,  that  they  do  not  aak 
kiMi  eipenses  in  this  case. 

Interlocutors  affirmed,  and  appeal  dismissed, 

AfptUasU'sAgentSf  J.  Galletly,  S.S.  C. :  Martin  and  Leslie,  AUngdon  Street,'We8tmii»ter.— 
Si^MAiai  AgmUy  G.  and  H.  Cairns,  W.S. :  W.  Robertson,  Duke  Street,  Westminster. 


FEBRUARY  15.  1866. 

George  Strang  of  Westertown  of  Briech,  Appellant,  v.  Robert  StCT'art  of 
Wester  Briechdyke,  Respondent. 

Property— March  fence— Repairs— Hedge  and  Ditdi—Common  interest— Evidence  of  Agree- 
ment, &c. 

Held  (affirming  judgment).  That  where  A  and  B  become  owners  of  adjoining  fields  which 
mpnally  belonged  to  the  same  oruner,  they  may  by  express  agreement  constitute  the  boundary 
a  march  JeKce,  and  if  they  have  used  it  as  sttcn,  an  agreement  to  that  ej^ct  will  be  iH^lied, 
fravidedthe  user  is  inconsistent  with  any  other  origin, 

Qltstiox,  whether  there  is  any  difference  between  common  property  and  common  interest  in  a 
warAfenut^ 

Tbe  pursuer  (appellant)  is  proprietor  of  tbe  lands  of  Wester  Briech,  in  the  county  of 
liolithEow,  and  the  defender  is  proprietor  of  the  adjoining  lands  of  Briechdyke,  and  part  of 
Aachrahaid,  which  bound  the  lands  of  Wester  Briech  on  the  south  and  west.  The  lands  of 
Briedidyke  are  higher  than  Wester  Briech,  and  between  the  two  lands  is  a  hedge,  and  along  the 
Briecbdyke  side  of  the  hedge  there  is  a  ditch. 

The  pursuer  presented  a  petition  to  the  Sheriff  of  Linhthgow,  setting  forth,  that  the  thorn  hedge 
and  ditch  formed  together,  and  had  for  titne  immemorial  formed,  the  march  fence  between  the 
t»o  properties  ;  that  the  ditch  was,  moreover,  necessary  to  prevent  the  water  from  the  higher 
lands,  Briechdyke,  from  flowing  over  the  lower  tenement,  Wester  Briech,  and  that  the  ditch  had 
bccnne  choked  up,  and  the  hedge  had  fallen  into  disrepair.  The  petition  prayed,  that  the 
n^NNident,  Mr.  Steuart,  present  defender,  should  be  ordained  to  join  with  the  petitioner  in  the 
Kcessary  operations  for  cleaning  the  ditch,  as  forming  an  essential  part  of  the  march  fence,  and 
uneussary  for  carrying  ofT  the  water  rising  on  Mr.  Steuarfs  lands^ and  dressing  and  protecting 
(be  thorn  hedge,  and  generally  for  putting  the  ditch  and  hedge  in  a  fencible  condition. 

To  this  peution  the  defender  lodged  answers,  in  which  he  stated  various  objections  to  the 
coRQctency  of  the  petition,  and  among  others,  that  it  was  incompetent  in  the  Sheriff  court. 
ll)«e  preliminary  defences  were  repelled  by  the  Sheriff  substitute,  who  pronounced  a  judgment 
Arming  the  pursuer's  right  to  have  the  hedge  and  ditch  considered  and  treated  as  the  march 
fence,  but  adverse  to  his  claim  to  have  the  ditch  so  cleaned  as  to  carry  off  tbe  water  from  the 
lands  of  Briechdyke.  On  appeal  the  Sheriff  superseded  consideration  of  the  case,  intimating  in 
tus  note  his  opinion,  that  the  pleadings  would  require  to  be  remodelled. 

The  pursuer  then  brought  the  present  action,  the  Sheriff  court  case  being  afterwards  advocated 
fl*  lontingentiam.  The  summons  concluded  for  declarator,  that  the  thorn  hedge  and  ditch 
"fom  together  the  march  fence  betwixt  the  said  properties,  and  is  the  common  or  mutual 
property  of  the  pursuer  and  the  defender  :  And  further,  that  the  pursuer  and  defender  are  bound 
to  uphold  and  maintain  the  said  hedge  and  ditch  at  their  joint  expense,  and  that  the  defender  is 
ut  eatitkd  to  encroach  upon  or  fill  up  the  said  ditch  by  his  agricultural  operations,  or  otherwise." 

The  pursuer  averred,  that  the  het^e  and  ditch  formed  tbe  march  fence,  and  were  formed  at 
fte  same  time,  and  were  one  suid  the  same  operation,  the  thorn  plants  fcnming  the  hedge  having 
heen  planted  on  the  earth  excavated  and  thrown  out  in  forming  the  ditch,  and  that  the  hedge 
OMild  not  have  grown  up  or  thriven  without  the  ditch ;  that  this  march  fence,  consisting  of  hedge 
ud  ditch,  had  foUen  into  great  disrepair,  but  was  quite  capable  of  being  thoroughly  repaired ; 

*  See  previous  report  2  Macpfa.  1015 ;  36  Sc  Jur.  510.  S...C.  4  Macph.  H.  L.  5;  38  Sc. 
\a.  223. 
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and  that  the  ditch  had  besides  for  more  than  forty  years  served  to  carry  off  the  mter  from 
Briechdyke,  and  so  to  prevent  it  from  flowing  on  Wester  Briech. 

The  defender  averred,  that  his  lands  of  Briechdyke  came  up  to  the  roots  of  the  thorn  hec^ 
and  included  the  ditch  ;  and  that  the  hedge  had  become  nearly  extinct  ;  that  many  of  the  thorn 
plants  were  dead  and  the  others  decayed  by  age,  and  that  the  hedge  could  not  be  put  in  a  fencible 
state  except  by  entire  renovation,  and  not  for  a  considerable  period  ;  and  that  in  any  case  the 
ditch  was  unnecessary  and  he  was  entitled  to  Bil  it  up.  The  defender  was  willing  to  conoir  irith 
the  pursuer  in  the  erection  of  a  march  dyke,  or  a  substantial  wire  fence. 

The  Lord  Ordinary  allowed  a  proof,  and  a  proof  was  led  on  commission  by  both  parties. 

The  hedge  and  ditch  in  question  were  formed  in  or  about  the  year  1800,  when  Wester  Briech 
and  Briechdyke  both  belonged  to  a  Mr.  WiUcie,  and  at  that  time  he  then  had  Wester  Briech  in 
his  own  hands,  and  Briechdyke  was  let  to  a  tenant  named  Potts,  on  a  nineteen  years'  lease, 
expiring  in  1813.  The  construction  of  the  hedge  and  ditch  was  a  single  operation,  the  eattk 
excavated  in  making  the  ditch  being  thrown  on  <me  side,  and  the  hedge  planted  on  the  excavated 
eanh. 

In  1803,  after  the  hedge  and  ditch  were  made.  Wester  Briech  was  sold  to  the  Rev.  Mr. 
Kennedy,  and  subsequently  became  the  property  of  the  pursuer  Mr.  Strang.  Mr.  Wilkie 
retained  the  lands  of  Briechdyke  till  his  death  in  1824,  when' they  were  sold,  and  ultimatelr 
became  the  property  of  the  defender,  Mr.  Stuan.  In  the  conveyance  of  the  two  subjects  and  in 
the  tiUe  deeds  of  the  parties,  the  one  property  is  described  as  bounded  (in  part)  by  the  other,  bat 
no  mention  is  made  of  the  hedge  or  ditch. 

The  pursuer  led  evidence  to  the  effect,  that  the  hedge  and  ditch  had  been  regarded  as  mutual 
property ;  that  although  the  ditch  was  never  scoured,  the  hedge  had  been  sometimes  repaired  at 
the  mutual  expense  of  the  two  proprietors  or  of  their  tenants,  and  that  the  hedge,  though  in  a  state 
of  great  disrepair,  was  capable  of  being  repaired  and  made  good  and  sufficient  He  also  led 
evidence  that  the  fence  consisting  of  hedge  and  ditch  was  a  well  known  and  very  common  sort 
of  fence,  constructed  in  the  way  already  mentioned,  and  that  the  ditch  was  necessary  or  at  least 
proper  to  secure  the  growth  and  good  condition  of  the  hedge,  by  protecting  the  earUi  about  the 
roots  of  the  hedge  from  being  wa^ed  away  by  the  water  from  the  higher  ground. 

The  defender,  on  the  other  hand,  led  evidence  to  shew,  that  he  had  possessed  up  to  the  hedge; 
that  the  hedge  had  gone  to  complete  decay ;  that  the  occasional  repairs  of  it  had  generally  beoi 
by  the  Insertion  of  wooden  stobs  in  the  gaps  of  the  fence,  and  that  it  could  not  be  so  repaired  as 
to  be  in  a  fencible  condition  till  after  a  considerable  time.  Further,  that  the  open  ditch  was 
unnecessary  and  injurious ;  that  a  drain  should  be  laid  down  in  it,  and  covered  over ;  that  the 
hedge  and  ditch  fence  was  out  of  date,  and  that  the  hedge  should  be  removed  and  a  march  dyke 
or  wire  fence  should  be  substituted. 

The  Court  of  Session  held,  that  the  ditch  was  not  the  property  of  the  pursuer,  and  that  tbe 
parties  had  not  dealt  with  either  the  hedge  alone  or  the  hedge  and  ditch  as  to  constitute  them  a 


Bovill  QC,  and  Coleridge  Q.C.,  for  the  appellant;  Rolt  Q.C.,  and  A,  Brown,  for  thtf 


The  arguments  turned  entirely  on  the  inferences  to  be  drawn  from  the  evidence  in  the  cause. 
Lord  Chancellor  Cranworth. — My  Lords,  this  case  may  be  disposed  of  in  a  veryfe* 
words.  We  have  nothing  to  do  with  the  proceedings  before  the  Sheritf.  The  case  comes  before 
us  upon  an  interlocutor  of  the  Court  of  Session  reversing  an  interloctor  of  the  Lord  Ordinary ; 
and  the  only  question  which  we  have  to  decide  is,  whether  that  interlocutor  ought  or  ought  not 
to  stand.  The  interlocutor  is  made  in  an  action  of  declarator,  whereby  the  pursuer  George  Strang 
seeks  a  declarator,  "  that  a  thorn  hedge  and  a  ditch  running  close  and  {»ralld  thereto,  and  in 
length  coextensixx  therewith,  which  divide  certain  of  the  pursuer's  lands  from  certain  of  the 
defender's  lands,  form  together  the  march  fence  betwixt  the  said  properties,  and  is  the  comnun 
or  mutual  property  of  the  pursuer  and  the  defender."  That  was  what  the  pursuer  was  bound 
to  establish. 

According  to  the  law  of  Scotland,  by  some  early  Statutes,  the  Sheriff  has,  if  there  be  no 
adequate  boundary  between  two  adjoining  properties,  the  power  of  compelling  the  parties  to 
make  such  a  fit  boundary — a  ditch,  or  a  wall,  or  whatever  may  be  suitable  for  the  occasion,  and 
to  keep  it  in  repair.  Such  a  fence  is  called  a  march  fence.  It  is  part  of  the  law  of  Scotland, 
however,  as  it  would  be  of  every  civilized  country,  that  although  that  is  the  way  in  which,  strictly 
speaking,  a  march  fence  ought  to  be  made,  it  may  happen  that  a  person  having  a  property  con- 
sisting of  several  fields  duly  separated  from  each  other  by  existing  fences,  may  sell  a  part  to  one 
person  and  the  other  pan  to  another,  and  those  parties  may  agree  to  take  that,  which  formerly 
was  a  mere  boundary  between  the  two  fields  of  the  same  proprietor,  to  be  thenceforward  a  maich 
fence  which  shall  divide  the  two  properties  from  each  other.  That  they  may  do  by  express 
agreement.  Whether  there  is  any  deciuon  to  that  effect  I  am  not  aware.  I  believe  there  is,  but 
if  not,  I  should  at  once  hold  that  it  necessarily  follows,  and  that  it  may  be  inferred,  that  th^ 
have  made  such  an  agreement,  if  they  have  always  acted  in  a  way  consistent  with  the  suppoution 


respondent. 
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Alt  they  have  made  such  an  agreement,  and  inconsistent  with  the  suppositioil  that  the]r  have 

BOL 

Xow  in  this  case  the  boundary^  in  question  was  a  boundary  originally  between  two  fields 
belong  to  Mr.  Wilkie,  and  was  made  between  the  time  when  he  became  possessed  of  the 
pnqnrj  and  the  year  i  S02.  It  was  a  ditch  to  the  south  side,  and  a  mound  with  a  hedge  to  the 
Donh  side.  He  in  the  year  1S02  sold  that  which  was  on  the  north  side  to  a  gentleman  of  the 
oameaf  Kennedy,  who  is  now  represented  by  the  pursuer.  Subsequently,  in  the  year  1823,  he 
soid  that  which  was  on  the  south  side  to  two  gentlemen  who  are  now  represented  by  the  defender. 

£vef  since  that  time  this  hedge  and  ditch  have  existed,  but  the  ditch  has  been  suffered  to  be 
•abilaiitiaUy  entirely  choked  up,  and  the  hedge  has  gone  very  much  into  decay,  so  that  it  appears 
that  it  was  not  a  good  fence,  and  that  the  pursuer's  cattle  were  in  the  habit  of  straying  into  the 
defender's  land,  and,  I  dare  say,  for  au^ht  1  know,  the  defender's  into  the  pursuei^s.  What  is 
pofortly  certain  upon  the  evidence  is  this,  that  from  the  time  I  have  alluded  to  of  the  making  of 
ttusbo^e,  or  from  the  sate  at  least  in  1802,  all  the  pursuer's  cattle,  or  the  cattle  of  those  whom 
k  npieseots,  had  been  in  the  habit  of  feeding  up  to  the  north  side  of  the  hedge,  and  that  the 
tiefaiderand  those  who  [receded  him  had  been  in  the  habit  of  feeding  their  cattle  up  to  the  south 
side  of  the  hedee.  The  ditch  has  been  entirely  disregarded ;  of  late  it  has  been  useless, 
because  the  land  has  been  drained  in  another  way.  It  is  either  entirely  or  almost  entirely 
clioVed  up,  so  that  the  defender's  cattle  have  depastured  up  to  the  south  side  of  the  hedge. 

What  the  pursuers  had  to  establish  was,  that  this,  which  was  not  originally  a  march  fence,  had 
by  agreement  been  converted  into  a  march  fence,  and  that  was  to  be  proved  by  shewing,  that  the 
pmies  had  acted  as  if  this  hedge  and  ditch  were  a  march  fence.  But  there  is  a  total  absence  of 
widencc  upon  the  subject  There  is  some  shabby  sort  of  evidence,  that  the  hedge  had  beai  so 
treated.  There  is  very  small  evidence  of  that,  but  I  will  take  it  if  you  please  to  be  the  most 
conclusive  evidence.  Little  repairs  had  from  time  to  time  been  made,  or  rather  little  temporary 
additiOTs  to  the  hedge,  to  prevent,  for  the  time,  the  cattle  getting  through.  Take  if  you  please 
tiiat  that  amounted  to  an  admission  on  the  part  of  those  who  made  those  repairs,  that  this  was 
a  march  fence  between  them.  I  think,  that  if  that  had  been  a  disputed  point,  it  might  have  been 
diffi^nUt,  upon  this  very  meagre  evidence,  to  have  come  to  a  conclusion. 

Bat  dte  parties  seem  to  be  at  one  upon  this,  that  the  hedge  formed  the  sole  boundary,  or  at  all 
mnts  part  of  the  boundary,  of  their  properties.  That  iKing  so,  the  question  is,  whether  that 
pvtin  of  die  summons  which  was  an  essential  {mrtion  of  it,  mat  the  hedge  and  ditch  together 
mied  a  inarch  fences  has  been  established  in  evidence.  It  clearly  was  not  a  march  fence  when 
it  ns  constituted,  and  there  has  been  no  single  act  done  from  beginning  to  end  tending  to  shew 
tlutthis  ditch  formed  part  of  the  boundary. 

I  shall  not  trouble  your  Lordships  by  going  further  into  the  case.    I  simply  say,  that  I  think 
&  interlocutor  of  the  Inner  House  was  perfectly  right,  and  therefore  I  shall  move  yotir 
Lo^ps  that  it  be  affirmed. 
iMtD  Chelmsford. — My  Lords,  I  agree  with  my  noble  and  learned  friend  on  the  woolsack, 
the  interlocutor  appealed  from  ought  to  be  affirmed.   When  the  facts  of  the  case  are  clearly 
■"JsTJiood,  there  seems  to  be  very  litUe  difficulty  in  arriving  at  a  right  conclusion. 

The  boundary  fence,  which  is  the  subject  of  this  unhappy  litigation,  was  made  at  a  time  when 
6e porsaer's  and  defender's  land  was  in  the  ownership  of  the  same  person.  It  consisted  of  a 
diichuulof  a  mound  upon  which  there  was  planted  a  thorn  hedge.  Of  course,  the  notion  of 
*i*  bang  originally  a  march  fence,  which  seems  to  be  ordinarily  understood  to  be  a  fence  in 
^idt  two  adjoining  iH:v>prietors  have  a  common  property  or  interest,  is  entirely  out  of  the  question. 
«*  although  the  fence  in  its  inception  may  not  have  been  a  march  fences  it  may  have  been  made 
ow  by  solnequent  agreement 

Was  the  fence,  thei^  or  any  part  of  it,  consisting  of  hedge  and  ditch,  constituted  a  inarch  fence 
Rther  at  the  time  of  the  division  of  the  property  or  at  any  time  afterwards.  By  the  conveyance 
B  i8cn  which  separated  the  pursuer's  put  of  the  lands  horn  the  remainder  which  was  retained 
vr  the  original  owner,  the  boundary,  so  far  as  the  present  question  is  concerned,  is  Uius 
limbed,  "bounded  partly  by  a  road  leading  through  the  lands  of  Briech,  and  partly  by  the 
ormof  Anchenhard  and  western  Briechdyke  farm,  presently  possessed  by  Henry  Potts  upon  the 
iooih.*  It  appears  to  me  that  nothing  whatever  can  be  founded  upon  this  description  in  favour 
<A  the  appellant.  The  presumption  certainly  would  be,  that  the  granter,  in  conveying  to  the 
pio^oer's  author  the  lands  with  this  description  of  the  southern  boundary,  did  not  mean  to  convey 
anything  on  the  southern  side  of  the  hedge  which  separated  the  lands  from  each  other.  There 
IS  DO  evidence  of  anything  having  been  done  to  the  fence  during  the  time  that  the  original  owner 
^uned  his  part  of  the  lands,  to  afford  an  interpretation  by  usage  of  the  general  description  in 
the  conveyance  to  the  pursuer's  author. 

In  1823  the  part  of  the  lands  which  had  been  retained  by  the  original  owner  was  conveyed  to 
the  defender's  author,  and  passing  through  different  tiands  became  the  property  of  the  defender 
m  1848.  Whatever  was  retained  by  the  original  owner  at  the  lime  ot  the  conveyance  to  the  pur- 
na* s  authur,  passed  of  course  under  the  general  description  of  the  boundaries  in  the  conveyance 
U.  '  4  T 
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of  1823.  Although  down  to  this  time  the  fence  may  have  been  a  mere  boundary,  it  is  not 
disputed,  that  the  respective  owners  of  the  lands  might  have  afterwards  agreed  together  to  make 
the  hedge  and  ditch  a  march  fence  between  them,  and  there  can,  1  think,  be  no  doubt,  that  tbe 
fact  of  their  having  done  so  might  be  proved  by  evidence  of  joint  repairs  of  this  so  constituted 
common  property.  But  upon  looking  through  the  evidence  for  the  pursuer,  I  do  not  find,  that 
there  is  one  of  the  witnesses  who  speaks  to  the  ditch  ever  having  been  scoured  and  cleaned  at 
joint  expense  of  the  owners  of  the  pursuer's  and  defender's  lands.  The  evidence  as  to  the  joint 
repairing  of  the  hedge  is  of  the  most  meagre  description,  and  I  might  have  thought  it  insufficient 
to  establish  it  as  a  march  fence,  if  it  had  not  been  for  the  admission  of  the  defender  to  whidi  I 
wiUpresently  advert 

This  being  the  state  of  things,  and  the  hed^  being  out  of  r«>8ir,  and  the  ditch  apparendy 
nearly  choked  up,  the  pursuer  presented  a  petition  to  the  Sheriff  of  Linlithgowshire  under  die 
Act  of  1661,  cap.  41,  stating  that  his  lands  were  divided  from  tbe  defender's  by  a  thorn  hedge 
and  ditch  running  parallel  with  and  close  to  the  hedge,  which  hedge  and  ditch  form  togetW, 
and  have  constituted  from  time  immemorial,  or  at  all  events  for  greatly  more  than  seven  years, 
the  march  fence  between  the  ssud  invperties,  and  praying,  that  the  Sheriff  would  ordain  such 
operations  as  might  be  necessary  for  properly  scouring  and  cleaning  out  the  ditch,  and  iv 
properly  cutting,  cleaning,  and  protecting  the  thorn  hedge,  and  generally  for  putting  the  said 
ditch  and  hedge  into  a  proper  serviceable  and  fencible  condition  and  state  of  repair. 

Tbe  pursuer,  in  his  condescendence  before  the  Sheriff,  asserted,  that  the  thorn  hedge  and  ditdi 
were  the  march  fence  and  the  common  or  mutual  property  of  himself  and  the  defender.  In  bis 
answer  to  this  condescendence,  the  defender  admitted  and  explained,  that  the  march  fence 
between  the  petitioner's  lands  and  those  of  the  respondent  is  and  consists  of  a  thorn  be^ 
which  is  the  admission  to  which  I  have  just  adverted,  but  denied  specially  that  tbe  same  consists 
also  of  a  ditch  running  parallel  and  close  to  the  same  as  here  alleged. 

According  to  my  understanding  of  the  Statute  of  1661,  the  Sheriff  has  no  power  to  determine 
any  dispute  as  to  the  character  and  description  of  march  fences,  but  can  only  order  the  repaired 
an  admitted  march  fence.  There  seemed,  therefore,  to  be  no  other  way  of  determinii^  this 
substantial  difference  between  the  parties,  except  by  a  declarator  of  the  Court  of  Snaon.- 
Accordingly,  the  pursuer  raised  his  summons  of  declarator,  praying  that  it  might  be  found  and 
declared,  that  a  thorn  hedge  and  a  ditch  running  close  and  parallel  thereto  and  in  length 
coextensive  therewith,  which  divide  the  pursuer's  lands  from  the  defender's  lands,  form  together 
the  march  fence  betwixt  the  said  properties,  and  is  the  common  or  mutual  property  of  tbe  pur- 
suer and  the  defender,"  and  that  it  should  further  be  found  and  declared,  that  the  pursuer  and 
defender  are  bound  to  uphold  and  maintain  the  said  hedge  and  ditch  at  their  joint  expense.  Id 
the  sch  condescendence  the  pursuer  alleges,  that  the  march  fence  consisting  of  both  hedge  and 
ditch  is  the  common  or  mutual  property  of  the  pursuer  and  the  defenda*,  who  are  bound  u 
uphold  and  maintain  the  said  march  fence  at  their  joint  expense. 

I  should  have  thought  that  the  summons  as  well  as  the  condescendence  meant  to  assert 
joint  liability  to  repair  the  fence  as  the  consequence  of  its  being  common  property.  But  this  vas 
denied  by  the  counsel  for  the  appellant,  and  your  Lordships  were  referred  to  the  pleas  in  law  for 
the  pursuer  to  shew,  that  he  asserted  a  liability  to  repair  independently  of  the  question  of  the 
fence  being  common  property.  By  the  6  Geo.  iv.  cap.  120,  §  11,  the  pleas  stated  upon  the  recoid 
are  to  be  held  as  the  sole  grounds  of  action  or  of  the  defence  in  point  of  taw  to  which  the 
amiments  of  the  parties  are  to  be  confined,  and  each  plea  raises  a  separate  and  distinct  issue. 

Tt  has  been  contended,  that  although  the  three  first  pleas  in  law  of  the  pursuer  allege  a  conunon 
property  in  the  fence,  the  4th  merely  asserts,  that  the  drfender  jointly  with  the  pursuer  isbooad 
to  uphold  and  maintain  the  said  hedge  and  ditch  at  their  mutual  expense.  It  appears  to  me,  that 
the  reascmable  construction  of  the  4th  plea  is,  that  it  asserts  generally  a  liability  to  repair  the 
hedge  and  ditch  mentioned  in  the  other  pleas— that  is,  a  hedge  and  ditch  being  common  or 
mutual  property.  But  even  if  the  4th  plea  in  law  is  to  stand  independently  of  the  others,  it  will 
be  found  that  the  issue  raised  by  it  will  make  no  difference  in  the  result  of  the  case. 

I  agree  with  all  the  Judges  of  the  Second  Division  of  the  Court  of  Session,  that  the  pursuer  has 
entirety  failed  to  establish,  that  the  march  fence  which  alone  he  has  claimed,  first  before  the 
Sheriff  and  afterwards  in  his  summons  of  declarator,  in  his  condescendence,  and  in  his  pleas  in 
law,  namely,  a  march  consisting  of  hedge  and  ditch  is  common  property.  I  see  no  ground  for 
the  distinction  taken  by  one  of  the  learned  Judges  between  a  common  property,  and  a  commM 
interest  in  the  march  fence  claimed,  nor  any  more  evidence  to  establish  the  one  right  than  the 
other.  If  it  is  not  a  statutable  march  fence,  which  it  clearly  is  not,  nor  a  march  fence  constituted 
by  agreement  or  by  adoption,  of  which  there  is  no  evidence,  I  cannot  understand  how  there  can 
be  a  common  interest  in  it,  which  will  impose  a  joint  liability  to  repair  enforceable  under  the 
Statute  of  1 66 1. 

The  ground  of  property  and  common  interest  in  the  march  fence,  consisting  of  hedge  and  ditd^ 
being  removed,  there  is  great  doubt,  whether  the  question  of  general  liability  to  repair  at  the 
muttial  expense  of  the  parties  can  be  raised  at  all.   But  if  it  can,  there  is  not  the  slightest  en- 
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deuce  to  ihew,  that  the  defender  is  bound  jointly  with  the  pursuer  to  maintain  the  hedge  and 
ditdi  in  the  terms  of  the  pursuer^  4th  plea  in  lav.  The  pursuer  has  not  adduced  a  stifle  witness 
tasbe*,that  the  ditch  has  ever  been  cleaned  at  the  mutual  expense  of  hioiself  and  the  defender. 
TberefoR  bis  summons  of  declarator  has  altogether  failed  of  proof,  and  the  interlocutor  which 
kbuanwaled  from  must  be  affirmed. 

lapfKoend,  that  the  effect  of  this  affirmance -will  be,  that  the  process  brought  into  the  Second 
DiiisHn  9^  comtimg-efitiam  of  the  action  of  declarator  being  remitted  to  the  Sheriff,  he  will  adju- 
diax  the  question  of  repairs  with  reference  to  the  hedge,  the  question  of  cleaning  and 
lepiiring  the  ditch  being  entirely  removed  from  bis  jurisdiction. 

Lou)  KiNGSDOWN. — My  Lords,  I  entirely  agree  with  my  noble  and  learned  friends.  I 
af^ltend,  that  the  decision  of  the  Inner  House  which  we  are  now  affirming  is  in  effect  this  :  It 
decides,  first,  that  the  hedge  and  ditch  are  not  common  property,  and  in  the  second  place,  it 
(iecides  that  the  hedge  and  ditch  do  not  form  a  march  boundary. 

Wh^erer  else  may  be  in  dispute  between  the  parties,  it  is  admitted,  I  think,  by  both  parties 
to  this  proceeding,  that  the  hedge  forms,  I  do  not  say  a  march  fence,  but  at  all  events  the 
boudaiy  line  to  £vide  the  one  property  from  the  other.  That  being  so,  the  Sheriff  will  have  to 
diqiose  of  die  question  whether  this  fence  shall  be  repaired,  or  a  new  fence  shall  be  made,  or 
*w  is  the  justice  between  the  parties  under  the  powers  conferred  upon  him  by  tlie  Statute  <k 
i66[. 

Mr.  Brffrnt,—!  trust  your  Lordships  irill  allow  the  expenses  of  this  appeal 
Lord  Chelmsford. — ^This  is  almost  a  matter  of  course. 

Inttrlocutors  appealed  from  affirmed^  and  appeal  dismissed  tuitk  costs, 

AfptOants  Agents^  J.  L.  Hill,  W.S. ;  Oliverson,  Lavie,  and  Peachey,  \jsaAxiiii.—R$sporuUitfs 
i^Btf^T.  Sproc,  W.S.  i  W.  Robertson,  Duke  Street,  Westminster. 


Javes  Beckett  of  Sol^rth,  Appdkmt,  v.  James  Hutcheson,  Writer. 
Glasgow,  Respondent. 

Rowl— Statute  labour  Trustees — Liability  for  non-repair — Remedy — Action  against  Trustees — • 
Akcal  Act  made  all  the  proprietors  of  lands  of  acertain  rent  trustees  formakingand  repairing 
Toads  in  ike  county  of  D.  By\\%  the  trustees  of  each  district  were  to  have  the  direction  and 
tvusanee  of  the  roads  within  their  districtt  with  power  to  appoint  the  order  in  which  roads 
dnU  be  repaired^  emd  to  appropriate  moneys  thereto,  and,  in  case  of  difference  of  opinion,  any 
tnOu  ^grieved  might  e^peal  to  garter  Sessions^  which  shall  finally  and  conclusively 
ietmmne  the  ma/ter.  A  road  being  out  of  repair  in  one  of  the  districts  : 
Held  (affirming  judgment),  That  an  adjoining  owner,  not  a  trustee,  was  not  entitled  to  raise  an 
utien  against  the  district  trustees  to  cott^el  them  to  repair,  as  no  such  duty  was  directly 
impeted  on  them,  and  the  only  remedy  given  by  the  Statute  was  an  appeal  to  Qftarter  Sessions^ 
fir  the  duty  of  the  tUstrict  trustees  was  net  to  da  the  r^airs,  but  to  me^  and  consider  how  they 
teiddbebest^ne.^ 


Tlui  acticn  was  raised  against  the  clerk  to  the  trustees  for  regulating  the  Statute  labour  and 
for  making  and  repairing  the  highways,  roads,  and  bridges  within  the  county  of  Dumbarton, 
mier  the  Act  passed  for  that  purpose  in  1829,  as  representing  these  trustees,  and  against  the 
dri'it  to  the  trustees  for  these  roads  within  the  eighth  district  of  that  county.  The  object  of  the 
ictioawas  to  have  the  Langmuir  road,  situated  within  the  eighth  district,  and  forming  the  access 
to  the  puKuer's  property  of  Sol^inh,  put  in  sufficient  repair. 

The  pursuer  set  forth  the  powers  of  assessment  and  of  borrowing  conferred  on  the  trustees, 
ud  averred,  that  the  assessments  they  had  imposed  had  been  much  within  their  powers,  and 
Ifat  they  haul  not  einrcised  their  borrowing  powers  at  all.  The  pursuer's  averments  as  to  the 
cooditioD  of  the  road  in  the  9th,  loth,  and  1 1  th  articles  of  his  condescendence  were,  in  substance, 

'  See  previoas  report  3  Macph.  483 ;  36  Sc.  Jur,  33a  '    S.  C.  4  Macph.  H.  L.  6. ;  38  Sc.  Jur. 
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as  follows : — The  Langmuir  road  is  one  of  the  principal  Statute  labour  roads  within  s^d  district, 
and  the  traffic  thereon  has  largely  increased  within  the  last  few  years,  and  is  still  on  the  increase. 
The  trustees  have  wholly  failed  to  put  and  keep  the  road  in  a  sufficient  state  of  repair.  The 
amount  expended  by  them  has  been  inadequate  to  maintain  the  road  in  a  state  sufficient  to 
accommodate  the  ordinary  traffic  of  the  district,  and  has  been  greatly  less,  on  an  average,  than 
has  been  laid  out  by  the  trustees  on  the  other  roads  within  the  said  eighth  district.  At  the  date 
of  the  present  action,  and  for  some  time  previously,  the  said  Langmuur  road,  from  its  state  of 
disrepair,  was  impassable,  or  nearly  so,  and  could  not  be  used  with  safety.  The  only  access  to 
the  pursuer's  property  of  Solsgirth  from  the  turnpike  road  is  by  the  Langmuir  road.  Since  tbe 
pursuer  purct^sea  the  property  in  1856,  the  road  has  never  been  in  such  a  state  of  repair  as  to 
be  suitable  for  the  ordinary  traffic  of  the  district  or  to  afford  to  the  pursuer  a  proper,  safe,  and 
convenient  access  to  and  from  his  said  lands.  The  pursuer,  in  1857,  let  the  coal  and  ironst(»e 
on  the  lands  on  a  lease  for  nineteen  years.  The  tenant  sunk  a  pit  on  the  lands  near  the  lang- 
muir road.  After  September  185S  he  used  the  Langmuir  road  for  the  carriage  of  his  minerals  to 
the  station  of  the  Edmburgh  and  Glasgow  railway  at  Kirkintilloch.  If,  when  he  commenced  so 
to  use  the  road,  it  had  been  properly  bottomed  with  metal,  the  mineral  traffic  would  not  have 
caused  any  injury  to  the  road  or  an  extraordinary  nature,  and  the  trustees,  with  ordinary  can 
and  attention,  and  a  very  moderate  expenditure  of  funds,  could  have  kept  the  road  in  such  a  state 
of  repair  as  to  be  suitable  for  the  ordinary  traffic  of  the  district,  including  the  mineral  traffic 
from  the  pursuer's  lands,  and  from  the  lands  of  other  proprietors  in  the  district.  Notwithstanding 
considerable  repairs  on  the  road  by  the  tenant,  it  was  at  all  times  in  a  state  unAt  for  regular 
traffic,  and  the  tenant  was  frequently  compelled  to  cart  lai^  quantities  of  his  minerals  by  a 
difTerent  and  very  circuitous  route  to  Kirkintilloch. 

The  defenders  stated,  that  the  road  had  been  made  for  the  ordinary  traffic  of  the  district, 
which  was  light  farm  traffic ;  but  that  the  pursuer's  mineral  tenant  had  lately  used  it  for  coo* 
veyance  of  his  minerals,  doing  it  thereby  a  great  deal  of  injury.  That  latterly,  however,  ibe 
mineral  tenant  had  ceased  to  work  the  minerals,  and  that  defenders  had  brought  the  road  into  a 
condition  sufficient  for  the  ordinary  and  agricultural  traffic  passing  along  it.  That  the  pursnn'i 
tenant  was  in  tbe  course  of  sinking  a  new  pit,  and  had  brought  the  action  with  a  view  to 
compelling  the  trustees  to  make  and  maintain  a  road  for  the  carriage  of  hii  minerals. 

The  pursuer  pleaded — i.  The  defenders,  as  trustees  imder  the  Act  of  Parliament  libelled,  are 
bound  to  put  and  maintain  the  roads  under  their  management  in  proper  and  sufficient  repair. 
3.  The  defenders  having  failed  to  put  and  keep  Langmuir  road  in  proper  and  sufficient  repair,  ■ 
the  pursuer  is  entitled  to  have  them  ordained  to  do  so,  3.  The  pursuer,  having  sustained  damage  t 
through  the  neglect  of  the  defenders,  is  entitled  to  reparation  as  concluded  for.    4,  It  being  tbe_ 
duty  of  the  defenders  to  put  and  maintain  the  said  road  in  such  a  state  of  repair  as  will  make  it" 
suitable  for  the  general,  including  tbe  mineral,  traffic  of  the  district,  the  allegation,  that  its  state" 
of  disrepair  has  been  caused  by  the  mineral  traffic  from  the  pursuer's  lands,  even  if  veil 
founded,  would  not  relieve  the  defenders  from  the  duty  so  incumbent  on  them. 

The  defender  pleaded — i.  The  trustees,  under  the  provisions  of  their  Act,  are  entitled  to 
exercise  their  discretion  as  to  the  extent  of  repairs  or  expenditure  to  be  made  on  the  road  in 
question,  and  cannot  be  controlled  in  the  exercise  irf  that  discretion  by  the  Court  3.  Tbe  road 
being  fit  for  the  ordinary  traffic^  the  action  is  unfounded.  3.  Tbe  trustees  are  not  bound  at 
entitled  to  expend  any  larger  sums  on  the  road  in  question  than  are  necessary  to  keep  it  in  repair 
for  the  ordinary  traffic  of  the  district,  and  are  not  bound  or  entitled  to  assess  the  ratepa>'ers  for 
tbe  benefit  of  tbe  pursuer  or  his  mineral  tenant  only.  4.  The  trust  funds  held  by  the  trastees 
are  not  subject  to  any  claim  of  damages  for  any  alleged  failure  of  duty  on  the  part  of  tbe 
trustees,  and  no  decree  for  damages  can  be  pronounced  against  the  defenders. 

The  Court  of  Session  held,  that  the  trustees  were  entided  to  exercise  their  discretion  and  that 
the  Court  would  not  control  them. 

The  pursuer  appealed  against  the  interlocutor  of  the  Second  Division. 

The  Attottuy  General  {Palmer),  and  Anderson  Q.C.,  for  the  appellant.— The  interlocutor  of 
the  Inner  House  was  wrong.  The  action  was  competent,  and  the  Court  had  jurisdiction  to 
entertain  its  conclusions.  The  appellant  alleged,  that  the  road  was  out  of  repair,  and  that  the 
district  trustees  were  bound  to  repair  it.  PrimA  fade,  the  Court  must  have  jurisdiction  to  remedy 
the  injury  done  to  the  appellant  by  this  non-rn>air.  There  is  nothing  in  the  Statute  to  take  away 
this  jurisdiction,  for  the  15th  section  applies  only  to  remedy  by  a  trustee,  but  the  appellant  is  not  a 
trustee.  In  cases  of  ordinary  turnpike  roads  the  jurisdicticn  is  clearly  established— MW^MiAinr 
V.  Orr,  22  D.  627 ;  Guild  r.  S^Uy  3ist  December  1809,  F.  C. ;  Gordon  v.  Commissioners  ^ 
Su^fy  for  Ba^t  Mor.  7674.  The  like  remedy  exists  against  public  hoAies— Edwards 
Cruikshanky  3  D.  283.  The  duty  to  keep  the  road  in  repair  was  clearly  imposed  by  the  ijth 
section  of  the  local  Act,  though  a  discretion  is  given  as  to  the  manner  of  discharging  the  duty. 
The  wtHTds  there  used  are  imperative,  and  not  permissive — iVaikins/taw  v.  Orr,  supra;  Afaek- 
intosh  V.  SHrUngshire  Road  Trustees,  12  D.  85  ;  Threshie  v.  Magistrates  of  AnnaM^  8  D.  27^ 
As  the  Court  has  power  to  enforce  the  performance  of  this  public  duty,  all  that  is  necessary  for 
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Ibeqiptflaiit  to  shew  is,  that  the  road  is  out  of  repair,  and  that  the  trustees  have  the  means  of 
miU^  the  repairs,  and  that  the  non-repair  is  an  injury  to  the  appellant,  all  which  allegations 
on  be  sobstantiated. 

Q.C,  and  Bullar,  for  the  respondent. — There  is  no  imperative  duty  imposed  On  the 
district  mistees  to  do  these  repiirs,  but  they  have  an  absolute  discretion  in  the  matter.  Such  is 
Aeoirea  construction  of  the  Statute.  If  so,  then  an  action  against  the  trustees  is  inctmipetent 
—FarqukarsoH  v.  Burnett,  13  D.  586. 

L(%D  Chancellor  Cranworth.— My  Lords,  I  believe  that  none  of  your  Lordships  have 
mydoobi,  that  the  decision  of  the  Court  below  in  this  case  is  perfectly  right.  The  action  was 
AxiDded  upon  a  local  Statute  passed  in  the  year  1S29  for  regulating  the  Statute  labour,  and 
repairing  the  highways  and  bridges  in  the  county  of  Dumbarton.  For  that  purpose  certain 
^demoi  were  constimted  trustees.  There  bad  been  a  previous  Act  which  had  then  expired 
or  was  about  to  expire,  of  the  provisions  of  which  we  are  not  informed ;  probably  in  most 
panicalars  they  were  the  same  as  those  which  were  then  enacted.  We  must  be  guid^  entirely 
by  this  Act. 

Now  this  Act  in  the  2nd  section  provides,  that  certain  persons  are  to  be  constituted 
irastees,  and  it  is  prescribed,  that  they  shall  be  hereby  nominated  and  appointed  trustees  for 
Bukin^  and  repairing  the  highways,  roads,  and  bridges  within  the  county,  and  for  executing  all 
the  pavers  by  this  Act  given  and  aranted.  1  a^d  the  Attorney  General  what  clause  he  could 
pa  hb  finger  upon  as  being  the  clause  which  expressly  imposed  the  duty  which  is  enforced  by 
tlK  Lont  Ordinary,  of  putting  the  road  in  repair,  and  he  pointed  to  that  clause. 

Now  that  the  meaning  of  this  Act  was,  that  these  gentlemen  should  be  appointed  for  the 
purpose  of  making  the  road,  and  keeping  it  in  repair,  I  do  not  at  all  doubt— that  is  to  say,  it  was 
ibeir  duty  to  execute  the  duties  imposed  upon  them  by  the  Act  of  Parliament,  which  duties  the 
Legislature  considered  would  le.id  necessarily  to  the  keeping  of  the  roads  in  repair.  The 
npressioD  in  that  second  clause,  "they  are  hereby  nominated  and  appointed  trustees  formaking 
ud  repairing  the  highways,  roads,  and  bridges  within  the  said  county,  and  for  carrying  the  other 
prorisions  of  the  Act  into  execution,"  it  must  be  observed,  applies  not  to  the  district  trustees 
rto  are  sued  here,  but  to  the  whole  body  of  trustees  throughout  the  whole  county. 

Now  we  are  to  see  how  the  Legislature  considered,  that  the  duty  imposed  upon  the  whole  body 
«f  the  trustees  of  keeping  the  roads  in  repair  could  be  most  fitly  and  adequately  performed. 
%lhe  5th  section  they  direct  this  body  of  trustees  to  meet  at  a  certain  time,  and  either  to  retain 
w  districts  existing  under  the  priw  Act,  or  to  reform  those  districts,  and  then  they  treat  all  the 
tnaees  in  those  different  districts  as  being  what  we  should  call  di^rict  trustees. 

Now  are  die  duties  to  be  performed  by  the  district  trustees  ?  They  are  found  in  the  1 5th 
■MiDO.  What  they  are  directed  to  do  is  to  superintend  and  have  the  direction  and  ct^izance 
<fAe  several  roads  and  bridges  within  their  respective  districts,  and  power  to  appoint  the  order 
in  vbich  the  same  shall  be  made  or  repaired,  and  to  appropriate  the  services  and  moneys  to  be 
eiiaed  and  raised  by  virtue  of  this  Act  from  each  district  within  such  their  respective  districts 
«iy-<hat  is  to  say,  they  have  been  appointed  by  the  Legislature  a  general  body  of  trustees  for 
t^  vhole  county.  These  trustees  are  to  divide  themselves  into  districts.  The  district  trustees, 
*ho  have  to  deal  with  each  particular  district,  are  to  superintend  and  have  the  direction  and 
cofipizanre  of  the  roads  and  bridges  in  that  district,  and  levy  and  apply  money.  Then  there  is 
« direction  as  to  the  mode  in  which  the  meetings  are  to  be  summoned,  and  if  any  one  of  the 
t^ec)  (so  the  expressonis)  is  aggrieved  or  shall  think  any  application  of  money  improper,  he 
Buy  complain,  and  if  the  trustees  do  not  yield  to  his  complaint,  then  he  may  appeal  to  the 
J^ote  body  of  trustees,  or,  if  he  is  so  minded,  to  the  Court  of  Quarter  Sessions,  and  then  their 
dcisioa  is  exi^ssly  declared  to  be  final. 

What,  therefore,  is  the  duty  which  the  district  trustees  have  to  execute  ?  Evidently  the  duty 
to  meet  and  to  consider  and  apply  their  best  mind  and  skill  to  seeing  what  sum  of  money  is 
to  be  raised,  and  what  roads  are  to  be  repaireiL  All  the  roads  in  the  district  are  to  be  kept  in 
Impair.  How  shall  this  sum  of  money  raised  be  best  applied  for  the  convenience  of  the  district 
m hcefMig  the  roads  in  repair? 

1  do  not  hesiute  to  say,  that  if  the  trustees  did  not  perform  the  duty— that  is  to  say,  if  they 
did  not  meet,  or  meeting  did  not  exercise  their  best  discretion,  and  did  not  direct  the  mode  tMF 
application  oif  the  money  which  they  thought  most  convenient  to  the  general  good,  there  would 
be  undoubtedly,  upon  principles  of  general  law,  a  right  to  proceed  against  them,  whether  in  this 
P*rtiwiar  form  or  not  is  immaterial,  but  there  would  be  a  right  to  compel  them  to  do  the  duty 
nnposed  upon  them  by  the  Legislature.  But  the  question  is  not  whether  in  that  case  there  would 
ba»e  been  a  right  to  proceed  against  them,  but  whether  there  is  a  right  to  proceed  against  them 
to  compel  them  to  do  that  which  they  are  not  directed  to  do,  but  only  to  meet  and  deliberate 
sponand  direct  the  best  mode  of  its  being  done.  That  seems  to  me  to  be  substantially  the  ground 
■pwi  which  the  Court  below  proceeded,  and  it  appears  to  me  to  be  a  perfectly  sufficient  ground. 
(.  J.**  ^d— Then  what  remedy  have  any  of  the  lieges  if  this  duty  is  not  performed  ?  My  answer 
touiat  is,  perhaps  they.have  a  remedy  under  the  64th  and  65th  clauses  by  appeal  to  the  Court  <tf 
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Quarter  Sessions.  Mr.  Anderson  has  very  elaborately  and  very  ably  argued  with  a  good  deal  of 
^aasibility,  (as  it  struck  me,)  thAt  there  may  be  many  things  to  irhich  uat  woidd  not  apply.  It 
would  not  apply  to  the  mere  non-feasance  m  keeping  the  road  in  repair.  But  I  care  not  whether 
it  would  or  would  not  If  it  does  apply,  then  that  is  the  remedy.  If  it  does  not  amly,  it  only 
leads  to  this  conclusion,  that  the  L^sUture  thought,  when  they  had  constituted  a  body  of  persons 
interested  in  the  roads  of  this  district,  that  to  them  it  should  be  left  finally  to  decide  what  roadi 
should  be  repaired,  and  to  what  extent  they  should  be  repaired.  It  seems  to  me,  that  there  is 
nothing  inconsistent  or  absurd  in  that  conclusion.  Either  they  have  a  remedy  under  the  64th 
section,  or  the  Legislature  did  not  think  it  necessary  to  provide  a  remedy  at  all. 

I  am  so  strongly  of  opinion  with  the  Lords  of  Session,  that  that  is  the  true  construction  of  the 
Act,  that  if  there  be  any  other  decision  at  variance  with  it,  1  think  it  will  be  your  Lordships' duty 
to  say,  that  that  decision  is  not  law.  But  with  regard  to  the  case  which  was  very  much  relied  upon 
by  Mr.  Anderson,  the  case  of  Guild  v.  Scott^  reported  in  the  Faculty  Decisions,  that  case  has  no 
bearing  in  my  mind  upon  the  present,  because  that  case  was  evidendy  brought,  and  very  properly 
brought,  into  the  Court  of  Session,  and  was  decided  upon  the  special  terms  of  the  Local  Act  of 
1789  for  the  county  of  Dumbarton,  for  in  that  Act  Mr.  Rolt  read  to  us  a  clause  in  which  there  is 
.  expressly  what  we  should  call  in  this  country  a  popular  action  given  in  case  the  trustees  mis- 
applied the  money  which  they  were  entitled  to  levy.  They  did  levy  money,  and  there  being  a 
IsLige  mortgage  debt  u]M}n  the  money  levied  by  the  tolls,  the  district  trustees  applied  the  whole 
of  the  money  so  levied  in  paying  the  interest  (tf  that  mortgage,  leaving  the  roads  utterly  unpro- 
vided for.  Under  that  locial  Act,  in  case  of  misapplication  of  money,  there  was  a  popular  action 
given  to  any  three,  not  to  any  one,  but  to  any  three  of  the  lieges,  who  thought  themselves  injured 
and  a^rieved  by  the  neglect  of  duty  on  the  part  of  the  trustees.  Three  gentlemen  did  bring 
an  action  in  the  Court  of  Session,  complaining  of  this,  which  they  treated  as  a  misappropriatioa 
of  those  funds  which  they  said  ought  to  have  been  applied  to  keeping  the  roads  in  repair  even 
at  the  expense  of  the  mortgagee.  And  the  question  raised  was,  whether  it  was  a  misapplication 
of  the  funds.  The  Court  held,  that  it  was  a  misapplication  of  the  funds,  because  without  goisg 
into  a  minute  criticism  of  the  language  of  the  section,  the  Court  held,  and  I  dare  say  quite 
correctly,  that  the  evident  object  of  the  Legislature  in  enabling  the  money  to  be  raised  was  in  the 
first  place,  that  the  road  should  be  kept  in  repair,  and  that,  inasmuch  as  it  was  not  kept  in  repair, 
there  was  a  misappropriation  of  the  funds.  And  although  the  point  was  raised,  that  this  was  a 
popular  action  not  known  in  Scotland,  the  Court  paid  no  attention  to  that,  for  this  reason,  that 
the  Legislature  had  expressly  said,  that  in  that  particular  case  such  action  should  take  place. 

Equally  inapplicable,  as  it  seems  to  me,  are  all  the  cases  under  the  Turnpike  Acts,  because 
there  is  a  special  mode  of  proceedii^  pointed  out,  and  that  mode  of  proceeding  is  followed,  and 
whether  in  ever^  case  the  Court  has  rightly  decided,  that  that  which  was  complained  of  was 
properly  complained  of  under  the  Turnpike  Acts,  we  have  nothing  to  do  with.  It  was  in  all 
those  cases  a  proceeding  entirely  under  those  special  provisions,  and  therefore  can  have  no 
application  to  the  present  case. 

I  have  addressed  your  Lordships  very  shortly  upon  this  case,  but  I  think  the  subject  is 
exhausted  by  the  judgments  of  Lonl  Cowan  and  Lord  Neaves.  Lord  Cowan  went  into  the  case 
at  considerable  length,  and  Lord  Neaves  expressed  more  shortly,  but  very  clearly,  the  grounds 
on  which  he  arrived  at  the  conclusion,  that  the  interlocutor  which  had  been  pronounced  imposing 
on  those  gentlemen  the  duty  of  putting  the  roads  in  repair,  was  an  interlocutor  that  could  not  tc 
sustained,  and  therefore  they  reversed  it  I  conceive,  that  the  ground  on  which  the  Court  of 
Session  arrived  at  that  conclusion  was  perfectly  correct  and  simple,  and  I  shall  therefore  moi'C 
your  Lordships,  that  the  judgment  be  affirmed. 

Lord  Chelmsford. — I  entirely  agree  with  the  opinion  which  has  been  expressed  by  my 
noble  and  learned  friend  on  the  woolsack.  The  question  may  be  of  some  importance,  but  it 
appears  to  me  to  be  one  of  no  great  difficulty.  It  may  be  admitted,  that  under  the  Sutute 
Labour  Act  iat  Dumbarton  the  body  of  trustees  constituted  under  that  Act  have  a  certain  duty 
imposed  upon  them  of  repairing  the  roads  within  the  district.  But  that  duty  was  undoubtedly 
one  to  a  very  considerate  extent  of  a  discreticmary  character.  And  the  question  is,  how  that 
particular  duty,  so  limited  and  qualified,  was  to  be  enforced. 

Under  the  1 5th  section  of  the  Act  these  trustees  have  power  to  appoint  the  order  in  which  the 
roads  shall  be  made  or  repaired,  and  to  appropriate  the  services  and  moneys  to  be  exacted, 
raised  by  virtue  of  this  Act  within  such  their  respective  districts.  Now  there  can  be  no  doubt 
at  all,  that,  under  this  portion  of  the  15th  section,  the  trustees  had  a  discretion  as  to  the  ordtf 
in  which  the  roads  should  be  repaired,  and  as  to  the  appropriation  to  particular  roads  the 
services  and  money  to  be  raised.  Then  is  there  any  control  provided  for  the  proper  exercise  « 
that  discretion?  Yes;  the  section  itself  provides  that  control.  For  in  case  any  difference  (rf 
opinion  in  such  district  meetings  shall  arise  among  the  trustees  concerning  the  application  of  the 
services  or  money,  any  one  of  the  trustees  who  shall  either  think  himself  aggrieved  or  shall  think 
such  application  improper,  may  complain  to  the  next  general  meeting  or  to  the  next  Quarter 
Sessions  of  the  Peace  of  the  said  county  if  joined  in  such  complaint  by  any  one  of  the  other 
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ih  such  district  Therefore,  if  any  trustee  considers,  that  there  has  been  an  improper 
1  of  the  funds  for  the  repair  of  particular  roads,  or  that  the  roads  are  not  taken  in  the 
^rofderforn^rs,  he  may  bring  the  matter  forvard  at  a  general  meeting,  and  if  adiiTer- 
j«F  opinioa  exists,  the  dissentient  trustee  may  appeal  to  the  next  general  meeting.  Or  if  he 
I  pi  anf  other  trustee  to  entertain  the  same  opinion  as  he  does  upon  the  subject,  they  may 
igD  u  the  Court  of  Quarter  Sessions,  and  the  Court  of  Quarter  S^sions  will  decide  whether 
Eifaii]rp''°P^  S^'iti^d  complaint  as  to  the  order  in  which  the  roads  were  directed  to  be 
d,  or  as  to  the  appropriation  of  the  services  or  money,  and  the  decision  of  the  Court  of 
rSessicns  upon  that  subject  is  finaL  That  is  the  provision  which  is  made  ftur  the  due 
>irf  all  the  duties  of  the  trustees  under  this  Act.  This  section  seems  to  cover  every  case 
I  the  mistees  are  caUed  upon  to  exercise  the  powers  which  are  intrusted  to  them, 
tbm  they  may,  in  the  exercise  of  those  powers,  commit  some  wrong  or  injury  to  some 
Well,  is  there  any  provision  made  for  that  ?  That  provision  is  to  be  found,  if  at  all, 
^64Illseclion,  which  provides,  that  all  actions  and  complaints  for  all  or  any  of  the  penalties 
[fatetnires  imposed  by  this  Act  for  any  wrong  or  injury  done  or  sufTered  in  any  matter 
re  or  in  consequence  of,  any  of  the  powers  by  this  Act  given  and  granted,  shall,  unless 
I  otbenrise  provided,  be  originally  brought  before  two  or  more  Justices  of  the  Peace  of  the 
eonty,  and  shall  be  commenced  within  a  certain  time. 

I,  Mr.  Anderson  argues,  that  this  does  not  apply  to  a  case  of  nonfeasance  or  injury  conse- 
upon  neglect  to  peI^form  the  duty,  but  that  it  applies  merely  to  some  Act  by  whidi 
Me  wnmg  or  injury  is  produced  to  an  individuaL  I  confess,  that  I  do  not  construe  this 
imthe  limited  way  suggesMd,  because  it  is  perfectly  clear,  that  the  object  was  to  redress 
or  injury  which  might  be  suffered  tn  any  matter  relative  to  the  powers  of  this  Act. 
L«jaiis  the  meaning  of  the  words  "relative  to  the  powers  of  this  Act"?  Why,  the  omission 
the  duties  imposed  upon  the  trustees,  and  the  injury  consequential  upon  that  is  an 
idatire  to  the  powers  of  this  Act.  And  it  being  admitted,  that,  supposing  the  injury 
I  is  received  is  not  the  immediate  effect  of  the  act  done,  but  is  the  consequence  of  it,  and 
r  that  consequential  injury,  an  action  may  be  brought,  I  cannot  understand  why  an  injury 
from  an  omission  by  the  trustees  to  do  their  duty  under  the  powers  intrusted  to  them  by 
[  should  not  be  ground  upon  which  a  party,  under  the  wnds  <w  the  Act,  should  be  entitled 
nin  an  action. 

[Alt  be  so,  there  is  a  specific  remedy  provided  for  the  duty  which  is  cast  upon  the  body 
ftenstitat^  by  this  Act,  And,  therefore,  according  to  the  principles  laid  down  in  several 
s,  which  are  perfectly  well  known,  it  is  dear,  that  that  remedymone  can  be  pursued,  and 
{oities  cannot  apply  to  the  Court  of  Session,  it  being  by  the  65th  section  expressly 
t  that  upon  an  appeal  from  the  Justices  of  the  Peace  or  Commissioners  of  Supply,  die 
I  of  die  Court  of  Quarter  Sessions  shall  be  final,  without  being  subject  to  review  in  any 
kbr  advocation,  suspension,  reduction,  or  otherwise. 

^■appears  to  me  to  be  the  proper  construction  of  this  Statute  Labour  Act,  and  I  think  it  is 
rttrong  circumstance  in  favour  of  that  construction,  that  for  nearly  200  years  since  the 
[of  die  Statute  in  1669  no  such  action  as  the  presait  has  ever  been  brought.   Under  these 
ces,  I  cannot  hesitate  for  one  moment  to  be  of  opinion,  that  the  interlocutor  oi  the 
I  Division  is  perfectly  right,  and  ought  to  be  affirmed. 
~  KiNGSDOWN. — My  Lords,  I  am  of  the  same  opinion. 

Interlocutors  affirmed^  with  costs. 

fs  Agents,  J.  and  F.  Anderson,  W.S.  ;  D.  M'Luckle,  Westminster.— J?M;^MSeM/'r 
iJ.F(HTester,  W.S.;  Loch  and  Madaurin,  Westminster. 
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Weller  and  Others  (Trustees  of  the  Marriage  Settlement  of  Robert 
I,  Junior),  Appellants,  v.  Mrs.  £.  Ker  or  Ure  and  Others  (Trustees  of  the 
Robert  Ker),  Respondents. 

-Discretion  of  Trustees — Power  to  restrict  provision  in  case  of  misconduct — IT.,  in  his 
tJis^atioH,  directed  his  trustees,  on  R.  A".,  his  eldest  son,  (and failing  him.,  the  next  elder 
\)  adaining  twenty  Jive^  to  convey  to  H.  K.  the  residue,  and,  in  particular,  the  estate  of  A.  ; 
f » tase  my  of  the  children  conducted  themselves  so  as  not  to  merit  the  approbation  of  the 
'  3,  thai  the  provision  should  belong  to  them  in  liferent  only.   R.  AT.,  on  attaining  twenty 
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three,  married,  with  the  approval  of  the  trustees^  and  his  wife's  marriage  contract  disposed  ef 
H.  K*s  interest  under  the  father's  trust  disposition;  but  the  father's  trustees  were  not  parties  to 
the  contract.  At  twenty  five  the  trustees  being  dissatisfied  with  R.  K*s  induct,  declared  hit 
provision  to  be  restricted  to  a  liferent. 
Held  (affirmmg  judgment),  (l)  That  the  eldest  son  was  included  under  the  description  of 
"  children ;  "  (2)  7'hat  the  trustees  were  not  bound  to  declare  their  dissatisfaction  till  R.  K, 
attained  hoenty  five :  (3)  That  they  had  not  precluded  themselves  by  approving  of  R.  K^s 
marriage  fi'om  afterwards  restricting  his  disposition  to  a  liferetit  s  (4)  That  they  had  no  power 
to  preclude  themselves  from  declaring  such  £ssatisfaction  Sy  any  thing  they  could  dopreviousfy 
to     K.  attaining  twenty  five} 

This  vas  an  action  of  moltiplepoinding  raised  by  the  trustees  of  the  late  Robert  Ker  of 
Arerennan. 


the  facts  shortly  stated  in  the  condescendence  were  as  follows  : — The  late  Robert  Ker,  by  a 
trust  disposition  and  settlement,  dated  1839,  disponed  his  lands  and  estate  to  Mrs.  Ker,  his  wife, 
and  to  James  Stewart,  Esq.  of  Caimsmure,  and  David  Maitland,  Esq.  of  Barcaple,  in  trust  to 
pay  his  debts  and  certain  provisi(ms.  Mrs.  Ker  was  to  possess  the  mansion  house  till  the 
truster's  eldest  son  should  arrive  at  the  age  of  twenty  one  years,  (afterwards  extended  to  Xwmj 
five  years>)  on  which  event  Mrs.  Ker  was  to  receive  an  annuity  of  ^looa  A  sum  of  15,000ms 
provided  n>r  the  younger  children  of  the  marriage.  Then  the  sixth  purpose  of  the  deed  was,  that 
"  the  trustees  shall  hold  the  residue  in  trust  for  the  use  and  behoof  of  Robm  Ker,  my  eldest  soo, 
and  the  heirs  whatsoever  <^  his  body,  whom  failing,  to  the  second  son,"  etc.  Then  the  trusted 
were,  on  the  sons  in  the  order  expressed  attaining  majority,  forthwith  to  convey  and  make  over 
to  the  said  Robert  Ker  the  said  residue  and  remainder  of  his  means  and  estate ;  and,  in  particular, 
to  convey  to  the  said  Robert  Ker  the  estate  of  Argrennan,  with  the  household  furniture.  The 
deed  contained  also  this  clause  : — "  Declaring  that,  in  case  any  of  our  said  children  shall  marry, 
or  otherwise  conduct  themselves  so  as  not  to  merit  the  approbation  of  my  said  trustees,  or  a 
majority  of  them  accepting  and  acting  at  the  time,  the  provisions  hereby  made  in  favour  of  said 
children  so  marrying  or  acting  shall  only  belong  to  them  in  liferent  for  their  liferent  use  allenarly, 
and  to  their  issue  or  heirs  above  mentioned  in  fee ;  but  it  is  hereby  declared  that  a  regular 
minute  must  be  entered  in  the  sederunt  book  of  the  trustees  expressing  their  disapprobation  of 
the  conduct  of  any  of  my  said  children,  to  restrict  them  to  a  liferent  as  aforesaid." 

In  a  codicil,  dated  1847,  the  truster  directed  his  trustees  not  to  convey  to  his  son  Robm  the 
estate  of  Argrennan,  as  therein  provided,  on  his  attaining  the  age  of  twenty  one,  bat  that  the 
conveyance  should  be  postponed  till  he  should  attain  twenty  five. 

The  truster  died  in  1854,  leaving  Robert  Ker,  his  eldest  son,  and  fourother  children.  In  1861 
Robert  attained  the  age  of  twenty  five.  Before  that  event  he  had  acted  so  as  not  to  merit 
approbation  of  the  trustees.  Accordingly,  after  mature  deliberation,  they  felt  it  to  be  their  dutf 
to  record  their  unanimous  disapprobation  of  his  conduct,  and,  in  the  exercise  of  the  power  con- 
tained in  the  trust  disposition,  to  restrict  the  provision  in  his  favour  to  a  liferent.  Th^  declare^ 
accordingly,  that  the  estate  of  Argrennan  should  belong  to  him  only  in  liferent,  for  his  lifereDi 
use  allenarly,  and  to  his  issue  or  heirs,  as  mentioned  in  the  deed,  in  fee. 

The  trustees  of  the  marriage  settlement  of  Robert  Ker,  jun.,  (defenders,  and  now  appellants,) 
alleged,  in  answer,  that  in  1858  Robert  Ker,  jun.,  married  Miss  Elizabeth  Macalpine,  daughter  of 
the  late  James  Macalpine,  of  the  county  of  Mayo.  Before  the  marriage  there  was  a  contract  of 
marriage  in  the  Scotch,  and  also  in  the  English  form,  her  fortune  of  £\ S,ooo  being  settled  in  tiw 
latter  deed.  Robert  Ker,  jun.,  in  his  Scotch  contract  of  marriage,  bound  himself  to  payhiswife 
an  annuity  of  ;^400 ;  and  in  security  thereof  he  disponed  all  his  right  and  interest  in  the  estate  of 
Argrennan  under  his  father's  tiust  disposition.  The  purposes  of  this  marriage  settlement  were, 
to  pay  /2000  of  debt  then  owing  by  Robert  Ker,  jun.,  to  pay  the  annual  proceeds  to  him  for  lifci 
etc.  ;'and  Mrs.  Ker,  jun.,  accepted  these  provisions  in  lieu  of  her  legal  rights.  This  marri:^ 
was  intimated  to  the  father's  trustees  before  it  took  place,  and  they  exptessed  their  approval  u 
these  words Minute  of  meeting  of  trustees  of  the  late  Robert  ICer,  Esq.  of  Argrennan, 
held  14th  September  1858.  Present— Mrs.  Ker,  David  Maitland.  Mr.  Robert  Ker  stated,  that 
he  had  contracted  a  marriage  with  Miss  Elizabeth  Macalpine,  and  of  whitdi  marriage  the  trustees 
hereby  approve.  (Signed)  £.  Ker.      D.  Maitland." 

A  correspondence  had  also  previously  taken  place  between  Mr.  Waddell,  W.S.,  as  the  agent 
of  the  father's  trustees,  and  or  Robert  Ker.  jun.,  and  Messrs.  Skene  and  Peacock,  W.S.,a5actiDf; 
tot  Miss  Macalpine.  The  latter  had  at  first  required  the  father's  trustees  to  become  parties  to 
the  marriage  contract  of  Robert  Ker,  jun,,  but  this  was  refused ;  and  ultimately  the  irusttes 
made  the  minute  above  stated,  simply  approving  of  the  marriage.    In  the  interval  between  the 


*  See  previous  report  2  Macph.  8  ;  36  Sc.  Jur.  176.  S.  C.  L.  R.  i  Sc.  Ap.  11 ;  4  MacplL 
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Bin^e  of  Robert  Ker,  jun.,  and  his  attaining  the  age  of  twenty  five,  he  granted  various  deeds 
puponing  to  affiect  his  rights  and  interests  in  his  father^  succession,  which  deeds  were  disapproved 
at  br  the  Other's  trustees.  The  creditors  interested  under  these  deeds  were  parties  to  the 
{KKU  udon  of  multiplepoinding. 

Tte  Lord  Ordinuy  (Kinloch)  held,  that  the  trustees  of  the  father,  Robert  Ker,  validly 
leitrined  the  son's  interest  in  the  estate  of  Argreonan  to  a  liferent.  At  the  same  time,  he 
ofreised  a  regret  that  the  trustees  or  their  agent  should  have  so  proceeded  in  their  communica- 
booi  idtfa  the  marriage  trustees  of  Robert  Ker,  jun.,  as  not  unnaturally  to  have  fostered  the  idea, 
All  Robert  Ker  would  at  the  age  of  twenty  five  be  fiar  of  Argrennan.  Cn  reclaiming  to  the 
Fmt  IMvision,  the  Coun — consisting  of  the  Lord  President  McNeill  and  Lord  Curriehill — agreed 
villi  the  Lord  Ordinary ;  while  Lord  Deas  dissented.  The  present  appeal  was  then  brought  by 
the  maniage  trustees  of  Robert  Ker,  jun. 

The  appellants  in  their  printed  case  prayed  for  a  reversal  of  the  judgment  for  the  following 
reasoni:— I.  Because  the  discretionary  power  of  restriction  conferred  upon  the  trustees  of  Robert 
Ker,  senior,  upon  a  sound  construction  of  his  trust  disposition  and  deed  of  settlement,  did  not 
bciade  the  eldest  son  or  other  heir  who  might  be  entitled  to  succeed  to  the  estate  of  Argrennan. 
1.  Becaoie  the  power  of  restricting  the  j^rovisions  tn  their  favour  in  regard  to  the  heir  and  other 
i  cydien  of  tbe  truster  did  not  extend,  on  a  sound  construction  of  the  trust  deed  and  codicils  of 
tiie  truster,  to  the  period  of  Robert  Ker's  attaining  twenty-five  years.    3.  Because,  on  a  sound 
amstnicdon  <tf  the  power  conferred  on  die  trustees,  it  was  competent  to  them  to  approve  of  the 
nairii^  of  the  hdr  and  the  setdements  made  on  the  occasion  of  the  marriage  in  such  a  manner 
u  to  preclude  themselves  from  afterwards  restricting  Mr.  Ker  to  a  liferent  to  the  prejudice  of 
his  wife  and  children.   4.  Because,  as  matter  of  fact,  the  marriage  of  Mr.  Robert  Ker,  junior, 
ud  tbe  settlements  made  in  contemplation  thereof,  were  entered  into  with  the  approval  of  the 
I  trustees  of  Mr.  Robert  Ker,  senior,  and  it  was  therefore  incompetent  for  the  trustees  thereafter 
I  u>  restrict  Mr.  Ker's  rights  to  a  liferent,  so  far  at  least  as  such  restriction  might  prejudice  the 
rights  (rf  Mrs.  Ker,  junior,  and  her  children  under  the  contract  of  marriage.    5.  Because,  if  it  be 
DM  actually  and  sufficiently  proved  by  the  documents  and  evidence  in  this  case,  that  the  late 
Mr.  Ker's  trustees  approved  of  the  marriage  settlements,  at  all  events  they  permitted  the  parties 
to  enter  into  the  marriage  contract  on  the  faith,  that  Uie  provisions  of  tbe  Scotch  settlement 
woW  not  afterwards  be  impugned  by  them.    6.  Because  Mrs.  Ker,  the  widow,  had  precluded 
heiielf  at  all  events  from  exercising  the  discretionary  power  of  restriction  to  the  prejudice  of  any 
;  persons  interested  under  the  settlements,  and  it  was  not  competent,  under  the  circumstances  of 
>  the  case,  for  two  out  of  three  trustees,  though  nominally  constitutinga  quorum  or  majority,  alone 
taoercise  that  discretion. 

Tbe  Attonuy  GtnenU  (Sir  R.  Palmer),  Lord  AdvoaUe  (Moncreiff),  and  Bruee^  for  the  appel- 
hats>-Tbe  power  vested  in  the  trustees  to  restrict  the  dispoution  to  a  liferent  is  to  be  strictly 
;   wostnjcd,  and  the  Court  will  only  give  effect  to  it  so  far  as  is  necessary.   The  power  does  not 
'•   rand  to  the  eldest  son,  for  the  word  "children"  is  used  in  the  deed  as  synonymous  with 
ynngcr  children,  and  the  eldest  son  is  not  elsewhere  described  as  one  of  "  the  children."  But 
e*a  assuming,  that  the  power  extended  to  the  eldest  son,  then  that  power  must  be  exercised  at 
his  majority,  and  not  afterwards.    It  was  not  at  all  necessarv  for  the  purpose  of  giving  effect  to 
tbe  dttd  to  extend  ,the  power  of  restricting  the  disposition  to  the  period  between  the  heir 
atuining  twenty  one  and  twenty  five.   Even  if  that  power  did  exist,  it  was  capable  of  being 
cicloded  by  the  trustees  having  deliberately  contracted  on  the  footing,  that  they  would  not  alter 
Aeir  resolution  after  once  expressing  it.    They  approved  of  the  marriage  in  1858,  and  thereby 
loplttdly  agreed  and  contracted  not  to  alter  their  resolution  of  approval  in  1861  ;  and  they 
wsht  to  be  held  precluded  from  afterwards  altering  it,  for  to  do  so  was  to  annul  the  provisions 
Bade  by  the  wife  of  Robert  Ker,  junior,  on  the  faith  of  her  husband  obtaining  not  a  liferent,  but 
;  the  fee  of  tbe  estate.   Their  conduct  in  afterwards  restricting  the  dispositions  amounted  to  a 
1^  fraud  on  the  wife  of  Robert  Ker,  junior,  who  was  induced  to  enter  into  the  marriage  00 
'      faith,  that  the  trustees  would  not  reduce  the  fee  to  a  liferent.  The  House  ought  therefore  to 
Rvene  the  judgmoit,  as  the  only  mode  of  protecting  the  wife  and  children  under  the  marriage 
cratraa  of  Robert  Ker,  jimior. 
^  Q.C,  uid  Anderson  Q.C.,  fen*  tibe  respondents,  were  not  called  upon. 
Lord  Chancellor  CRANWORTU.-~My  Lords,  as  I  find  that  my  noble  and  learned  Mends 
bafc  arrived  at  the  same  opinion  as  that  at  which  I  have  arrived,  we  shall  relieve  the  counsel 
^  the  respondents  from  the  necessity  of  addressing  the  House.    The  question  arises  upon  a 
tniadeed  executed  on  the  23rd  September  1839  by  a  gentleman  of  the  name  of  Robert  Ker. 
It  is  sufficient  to  say  that,  having  made  certain  special  provisions,  he  directs,  that  his  trustees 
"shall  hold  the  residue  of  my  means  and  estate  in  trust  for  the  use  and  behoof  of  Robert  Ker, 
my  eldest  son,  and  the  heirs  whatsoever  of  his  body,"  whom  failing,  for  the  use  and  behoof  of  his 
Mcood  and  other  sons  in  suxes:iion. 

The  trust  deed  then  proceeds  in  these  words,  "  And  I  do  hereby  appoint  and  direct  my  said 
trajtees  upon  the  said  Robert  Ker,  my  son,  attaining  the  years  of  majority,"  (I  leave  out  all  that 


Digitized  by 


1382 


REPORTS  or  SCOTCH  APPEALS. 


relates  to  the  other  children,)  "fwthwith  to  convey  and  make  over  to  the  said  Robert  Ker  the 
said  residue  and  remainder  of  my  means  and  estate^  and  all  the  rights  and  securities  thereof 
vested  in  my  said  trustees." 

Then,  later  in  the  settlement  there  is  this  passage :  "  Declaring,  that  in  case  any  of  our  said 
children  shall  marry  or  otherwise  conduct  themselves  so  as  not  to  merit  the  approbation  <j(  my 
said  trustees,  or  a  majority  of  them  accepting  and  surviving  at  the  time,  the  provisions  hereby 
made  in  favour  of  the  said  children  so  marrying  or  acting  shall  only  belong  to  them  in  lifeitnt 
for  their  liferent  use  allenarly,  and  to  their  issue  or  heirs  alwve  mentioned  in  fee." 

That  settlement  was  to  a  certain  extent  varied  by  a  codicil  dated  the  26th  January  1847, 
several  years  after  the  date  of  the  deed  itself,  whereby  the  truster  declared,  **  that  the  trustees 
named  in  my  said  deed,  or  those  to  be  assumed  by  them,  shall  not  convey  to  my  eldest  son, 
Robert  Ker,  or  failing  him,  any  other  heir  mate  or  female  of  my  body,  my  estate  01  Aigrennao, 
with  the  household  furniture  and  pertinents  as  directed  in  the  said  deed,  or  residue  or  remainder 
of  my  means  and  estate  as  therein  provided}  on  his  or  their  attaining  the  of  twoity  one 
years,  but  that  the  said  conveyance  shall  be  postponed  till  the  said  Robort  Ker  or  odier  bar 
succeeding  as  thereby  provided  shall  attain  the  age  of  twenty  five  years,  and  then  as  to  one  of 
the  daughters,  she  is  not  to  succeed  until  she  attains  the  age  of  twenty-eight  years."  The  truster 
or  testator  died  in  the  year  1854.  The  eldest  son,  Robert  iCer,  attained  his  majority  in  the  year 
1857,  and,  of  course,  therefore,  did  not  attain  his  a^  of  twenty  five  years  until  four  years  later, 
namdy,  in  1861.  In  the  mean  time,  between  attaming  his  majority  and  attaining  the 
twenty  five  years,  namely,  in  the  year  i8$8,  he  married,  and  tor  the  present  purpose  1  sluU 
assume  that,  having  married,  as  he  certainly  did,  with  the  consent  of  the  trustees,  these  trusttes 
also  approved  of  the  settlement  then  made.  By  a  settlement  then  made  of  his  Scotch  estate,  he 
was  made  liferenter  only  with  a  power  of  raising  ^^2000  out  of  the  corpus  of  the  estate  ;  and 
subject  to  that  liferent,  the  estate  was  for  the  beneht  of  his  children  in  the  mode  therein  men- 
tioned. As  I  have  said,  the  trustees  certainly  approved  of  the  marriage,  and  I  will  assume  that 
they  approved  also  of  the  settlement. 

The  question  now  is,  the  trustees  having,  since  the  date  of  the  marriage  and  before  Robert 
Ker  attained  the  age  of  twenty  five,  been  dissatisfied  with  his  conduct,  have  they  the  power 
under  that  clause  which  1  have  iread  authorizing  them,  in  case  of  the  children  or  any  of  them 
misconducting  themselves,  to  confine  the  estate  of  the  child  so  misconducting  himself  to  a 
liferent  only  ?  The  Lords  of  Session  have  held,  that  the  power  still  continued,  and  that  the 
trustees  having  exercised  it,  it  took  effect  and  put  aside  the  setdemen^  and  made  him  only  a 
tiferenter  under  the  original  trust,  instead  of  a  liferenter  with  the  other  incidents  attached  to  it 
under  the  settlement  that  was  executed. 

Against  the  validity  of  that  interlocutor  of  the  Court  of  Session,  the  appellants  relied  upon 
three  grounds  of  objection.  In  the  first  place,  they  said,  that  this  power  did  not  apply  to  the 
eldest  son  at  all.  That,  however,  although  put  forward,  was  not  insisted  upon.  I  do  not  knov 
whether  it  was  formally  abandoned  or  not  I  need  hardly  say,  that  it  is  a  point  that  would  oot 
bear  a  moment's  discussion.  The  next  point,  which  was  one  that  had  more  of  plausibility  in  i^ 
was  this,  that  although  the  power  extended  to  all  the  children,  yet  that  it  extended  only  to  each 
child  during  his  minority ;  that  although  by  the  codicil  the  age  of  majority,  so  to  speak,  is 
altered  from  twenty  one  to  twenty  five,  yet  the  power  that  was  given  in  the  trust  deed  to  endore 
only  during  the  minority,  was  not  extended  by  the  codicil  to  the  time  at  which  the  estate  was  to 
be  conveyed,  namely,  twenty  five  instead  of  twenty  one. 

I  was  at  one  time  a  little  impressed  by  that  argument,  but  on  further  consideration  I  think  it 
is  unfounded.  If,  indeed,  the  power  had  been  a  power  declared  to  endure  only  till  the  doe 
when  the  child  shall  attain  the  age  of  twenty  one,  there  might  have  been  great  force  in  the  argu* 
ment.  But  this  is  a  power  which  endures  to  all  time,  so  to  say ;  it  endures  till  it  is  put  an  ad 
to,  not  by  the  child  attaining  the  age  of  twenty  one,  but  by  an  act  which  was  to  take  place  when 
the  child  was  at  the  age  of  twenty  one,  and  which  by  ^e  codicil  takes  [dace  at  a  later  poiod. 
Therefore  it  seems  to  follow  as  a  matter  of  course,  that  this  power,  which  was  to  endure  to  all 
time  as  far  as  the  language  of  it  was  concerned,  and  which  was  only  limited  by  the  deed  to  the 
attaining  the  age  of  twenty  one,  because  then  all  the  property  would  be  gone  out  (tf  the  trustees, 
was,  according  the  true  construction  of  the  will  and  codicil  taken  together,  to  endure  as  long  as 
theproperty  was  in  the  hands  of  the  trustees.    That  I  think  is  the  true  meaning. 

Inat  being  so,  the  question  is,  whether  or  not  the  trustees,  by  consenting  to  the  marriage, 
and  as  I  think  I  may  assume  for  the  purpose  of  this  argument,  consenting  to  the  setdement, 
did  or  did  not  deprive  themselves  of  this  power.  Now  undoubtedly,  by  the  law  of  England,  I 
should  say  it  was  clear,  that  they  could  not  divest  themselves  of  this  power.  I  hope  I  shall  not 
be  understood  as  meaning  to  say,  that  there  is  any  difference  between  the  law  of  England  and 
the  law  of  Scotland  in  this  respect.  I  do  not  believe  there  is,  but  that  question  has  not  been 
fully  canvassed,  and  for  the  purpoe  of  the  argument  1  do  not  mean  to  eipbarrass  myself  with  it 
But  it  seems  a  very  strange  proposition,  that  if  a  testator  gives  power  to  trustees  evidently  to  be 
exercised  only  with  reference  to  the  interests  of  his  children,  or  those  for  whom  he  was  proriding, 
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Oetruteesslioiild  beable  to  say,  "We  give  up  that  power," — a  power  which  was  given  to  them, 
Ht  far  dieir  own  benefit,  but  for  the  benefit  of  others.  Bttf  without  going  into  the  question, 
iriKdKT  they  had  the  power  of  divesting  thernsehws  of  that  power  or  no^  my  clear  opinion  is, 
that  iky  never  did  divest  themselves  of  that  power,  even  if  they  had  the  right  to  do  so.  1  have 
asnaed  for  this  purpose,  that  they  consented  to  the  settlement.  Now,  what  were  the  setde- 
nents  dut  were  executed  ?  They  were  settlements  of  the  interest  which  the  eldest  son  took 
■oda  dK  trust  deed,  which  was  an  interest  liable  to  be  defeated  by  the  exercise  of  that  power. 
Thit  power  has  been  exercised,  and  has  thereby  defeated  that  interest. 

Uy  Lords,  it  appears  to  me,  that  on  these  very  short  grounds  I  may  advise  your  Lordships  to 
eoacnrwith  the  decision  of  the  Court  of  Session,  and  to  affirm  the  interlocutor  which  is  appealed 

Lord  Chelmsford. — My  Lords,  I  entirely  agree  with  the  opinions  of  the  Lord  Ordinary, 
and  ot  ihe  majority  of  the  First  Division. 

Iq  die  first  place,  I  have  no  doubt  that  the  power  in  question  extended  to  the  heir  as  one  of  the 
ditldren.  The  power  in  terms  applies  to  real  estate,  for  it  declares,  that  the  provisions  made  in 
favour  (tf  the  children  marrying  or  otherwise  conducting  themselves  so  as  not  to  merit  the 
ipproboticni  of  the  trustees,  shall  cmly  belong  to  them  in  l^erent  for  their  liferent  use  allenarly, 
aod  u  their  issue  or  heir«  in  fee. 

The  trustees  are  appointed  and  directed  to  cimvey  the  estate  of  Argrennan  to  the  eldest  son 
■nd  hdr,  at  failing  him,  to  any  other  heir  male  or  female  of  the  truster's  body.  As  it  is  to  such 
estates  as  the  trustees  are  empowered  to  convey,  that  the  power  of  limiting  the  interest  must 
iFfily,  it  seems  dear,  that  it  is  applicable  to  the  estate  or  Argrennan,  and,  therefore,  to  the 
eldest  heir  as  well  as  to  the  rest. 

The  next  question  is,  to  what  period  the  power  is  limited.  By  the  trust  deed  the  conveyance 
Mi  10  be  made  to  Robert  Ker  upon  his  attaining  his  age  of  majority.  This,  therefore,  was  the 
lime  at  which  originally  the  trustees  were  required  to  act. 

Bm  by  a  codicil  to  the  deed  a  conveyance  was  not  to  be  made,  till  the  son  arrived  at  the  age 
of  ivcDty  five  years.  It  was  argued  on  the  part  of  the  appellants,  that  although  the  time  was 
enended  with  respect  to  the  conveyance,  yet  the  powers  remained  limited  as  in  the  trust  deed 
to  the  age  of  twenty  one.  But  this  cannot  be  the  case.  The  time  at  which  the  trustees  were 
R^oired  to  convey  was  the  time  at  which  they  were  to  determine,  whettier  the  heir  should  have 
Aefeeor  merely  a  liferent,  and  when  the  period  for  making  the  conveyance  was  deferred  to  the 
vne  period,  their  judgment  as  to  the  kind  of  conveyance  was  then  to  be  made. 

Laid  Deas  expresses  an  opinion,  that  the  trustees  might  have  exercised  the  power  at  the  date 
•if  the  heh^s  marriage.  But  with  great  respect,  I  think  this  view  cannot  be  correct.  It  was 
nidently  the  truster's  intention,  that  the  trustees  should  exercise  their  judgment  upon  a  review 
of  die  conduct  of  the  heir  at  the  time  when  die  estate  was  to  be  conveyed  to  him.  Before  that 
fnod  it  is  clear,  that  they  could  not  have  deprived  themselves  of  the  exercise  of  a  future 
^viement  by  giving  him  the  fee,  and  there  seems  to  be  no  reason  why  they  should  have  been 
^  to  anticipate  the  time  of  passing  judgment  upon  the  conduct  of  the  heir  by  restricting  him 
x>  2  liferent  at  an  eariier  period  than  the  age  of  twenty  five.  The  heir  might  have  redeemed 
himself  in  their  estimation  by  subsequent  good  conduct.  There  was  apparently  no  intention,  that 
the  heir  should  either  have  the  fee  conveyed  to  him,  or  that  he  should  be  deprived  of  it  by 
WIT  judgment  of  the  trustees  before  the  period  when  they  were  bound  to  make  the  conveyance. 

B<K  the  more  important  questions  are,  whether  it  was  competent  for  the  trustees  to  undertake, 
dut  iheir  power  should  not  be  exercised^  so  as  to  prejudice  the  rights  and  interests  created  by 
die  nurriage  settlement  of  the  heir,  and  if  this  was  within  their  competency,  whether  they  have 
V  not,  in  ^t,  so  undertaken. 

_  It  appears  to  me,  that  the  trustees  could  not  either  abandon  or  fetter  the  exercise  of  the  power 
iuntited  to  them.  It  was  a  power  coupled  with  a  duty  of  the  most  important  character.  It 
"u  evidently  intended,  that  it  should  be  retained  and  freely  exercised  down  to  the  time  when 
din  were  auled  a^tn  to  convey  the  estate. 
Bttt  even  assuming,  that  the  trustees  mi{^t  have  bound  themselves  not  to  interfere  with  the 
and  interests  created  by  the  marriage  settlement,  by  giving  their  consent  to  it,  in  point  of 
wt  DO  such  consent  was  ever  given.  That  they  consented  to  the  marriage  is  clearly  proved, 
and  tUs  would,  of  course,  prevent  their  afterwards  making  it  the  ground  of  objection  to  the 
t«iTe)rance  of  the  fee  to  the  heir.  But  it  is  not  correct  to  say,  that  the  consent  to  the  marriage 
wiied  with  it  a  consent  to  the  marriage  settlement.  The  trustees'  names  were  designedly 
•Miitied  as  consenting  parties  to  the  settlement.  But  if  they  had  consented  to  the  setUement,  it 
*(nld  in  my  judgment  have  made  no  di(!erence.  All  parties  knew,  or  ought  to  have  known, 
that  the  provisions  of  the  settlement  would  only  be  contingent,  and  conditional,  depending  upon 
the  conduct  of  the  heir  till  his  age  of  twenty  five  years,  and  the  settlement  itself  refers  to  a 
nnveyance  of  the  estate  from  the  trustees,  and  binds  the  heir,  upon  obtaining  this  conveyance, 
to  complete  his  feudal  title,  and  to  grant  the  necessary  deeds'  and  conveyance  for  vesting  the 
estate  in  the  trustees  under  the  settlement 
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On  these  short  grounds  I  think  that  the  interlociUors  are  right,  and  that  they  oo^  to  be 
affirmed. 

Lord  Kingsdown. — I  entirely  concur  with  my  two  noble  and  learned  friends. 

Interlocutors  affirmed,  and  appeal  dismissed  with  costs. 

Appellant^  Agents^  W.  Sime,  S.S.C. ;  Domville,  Laurence,  and  Graham,  Lincohi's  Inn, 
London.— /f«i^wM>«/*'  Agents,  W.  Waddell,  W.S. ;  Dodds  and  Hendry,  Westminster. 


MARCH  8, 1866. 

The  Commissioners  of  the  Leith  Docks,  Appellants,  v.  James  Miles  (In- 
spector of  the  Poor  of  the  Parish  of  North  Leith)  and  Others,  Respondents. 

Poor — Assessment — Docks— Public  Statutory  Trustees — ;Exemption — \The  commissianen  or 
trustees  of  docks,  harbours,  •whantes,  and  property  of  that  description,  are  ItaMe  to  be  rated  te 
the  poor^  in  respect  of  their  receipts  over  and  above  expenditure,  whatever  be  the  purposes  to 
which  these  receipts  are  by  Statute  etired^  to  be  applied,  if  the  Statute  do  not  expressly  exempt 
such  trustees. 

Res  Judicata — Rateability  to  Poor  Rate — The  House  of  Lords  previously  decided  that  ike 
commissioners  were  not  assessable  except  as  to  an  annual  sum  0/ X7860. 

Held,  That  that  previous  decision  wai  conclusive  only  as  to  the  rate  for  that  year,  and  did  not 
preclude  the  question  being  again  raised,  that  as  to  future  rates  the  commissioners  were 
liable,  though  the  circumstances  in  both  years  were  Precisely  the  same.^ 

Since  the  judgment  appealed  against  in  this  case  was  delivered,  judgment  had  been  given  in 
the  appeals  of  Clyde  Trustees  v.  Adamson,  4  Macq.  Ap.  931  ;  37  Sc.  Jur.  512,  ante,  p.  1351 ;  and 
Mersey  Docks  v.  Cumeron,  11  H.  L.  C,  443. 

The  Attortuy  General  {Palmer),  Lord  Advocate  {Moncreiff)^  and  Anderson  Q.C.,  for  tbc 
appellants. — There  are  three  points  on  which  the  appellants  rely — (i.)  that  the  point  as  to  their 
exemption  from  rateability,  in  respect  of  the  harbour,  is  res  judicata  /  (3.)  that  the  revenues  are 
appropriated  by  Statute  to  certain  public  purposes ;  (3.)  that  dues  derived  from  a  harbour  are 
not  assessable. 

I.  As  to  res  judicata,  the  former  aaion  was  between  substantially  the  same  parties,  and 
relating  to  the  same  subject  matter.  The  judgment  of  the  Court  of  Session  of  1852,  so  far  as 
not  appealed  firom,  is  therefore  res  judicata.  The  declarator  in  that  action  to  have  it  found 
and  declared,  that  the  said  Commissioners  and  their  successors  are  liable  to  pay  poor's  rates  in 
the  parish  of  North  Leith,  and  that  on  account  of  the  foresaid  subjects,  in  all  time  coming.  Tbe 
Court  of  Session  there  found  that  the  Commissioners  were  not  liable,  and  only  held  them  liaUe 
to  the  extent  of  the  £j^^  part  of  their  revenue,  on  which  last  point  alone  that  judgment  was 
reversed  by  the  House  on  appeal,  2  Macq.jAp.  28 ;  27  Sc.  Jur.  229,  ante,  p.  432.  The  House,  ii  i» 
true,  did  not  in  1855  go  into  the  general  question  of  liability,  but  rather  assumed  there  was  do 
liability. 

[Lord  Chancellor. — My  recollection  of  that  case  is,  that  the  judgment  of  the  Court  below 
was  held  to  be  wrong,  because  it  in  form  assessed  a  sum  of  ^7680^  instead  of  assessing  the  land; 
and  we  said  nothing  at  all  as  to  the  general  question  of  rateability.] 

There  was  nothing  in  the  judgment  of  the  House  on  that  occasion  inconsistent  with  the  findins 
of  the  Court  of  Session,  that  the  docks  were  not  rateable  generally.  The  same  interest,  there- 
fore, being  now  represented  as  in  the  former  case,  the  judgment  is  res  judicata,  for  the  fact  that 
there  is  a  different  collector  of  rates  can  make  no  difference — Marquis  ofHutitly  v.  Aicol,  20  D. 
374;  E.  Leven  v.  Cartwright,  23  D.  1038 ;  Ersk.  iv.  3,  i.  It  is  not  mtended,  on  the  part  of 
the  appellants,  to  dispute  the  ^neral  principle,  which  the  House  had  laid  down  in  the  last  sessioo 
of  Parliament  relating  to  the  rateability  of  the  Mersey  Docks  and  the  Qyde  Docla  ;  but  the 
present  case  differed  in  some  points  from  those  cases.  If  the  case  of  Adamson  v.  The  Cfydi 
Trustees  be  examined,  it  will  be  found  that  the  conclusions  of  the  summons  in  that  case  were 
much  the  same  as  in  the  present  case,  and  there  was  no  appeal  to  the  House  against  the  decisioo 
of  the  Court  of  Session,  relating  to  the  Clyde  harbour  itself.    Therefore,  the  House  has  not  yet 


I  See  previous  report  2  Macph.  1234 :  36  Sc.  Jur.  617.  ^  S.  C.  L.  R.  1  Sc.  Ap.  17  :  4  Macpb. 
H.  L.  14 ;  38  Sc.  Jur.  279. 
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decided,^!  a  harbour  is  a  rateable  subject.  A  harbour  is  not  enu'.nerated  among  the  other 
llin^vhich  are  stated  by  the  Scotch  Poor  Law  Act  to  be  assessable.  It  is  not  land  in  the  strict 
sax.  bat  was  a  Jus  publimut. 

[LoiD  Chelmsford. — I  think,  if  you  read  the  judgment  of  Lord  Cranworth  as  delivered  in 
Ikecaseof  /^(&ff^i■(7«  v.  The  Clyde  Trustees,  and  Mersey  Board  v.  Jones  last  year,  he  certainly 
aemed,  at  all  events,  that  a  harbour  is  just  as  much  assessable  as  other  land.    It|may  be,  the 

jadgnmt  went  further  than  there  was  occasion.] 
A  r^l  of  harbour  is  an  incorporeal  right,  and  is  not  included  in  the  corporeal  property 

ejimerated  in  thj  Poor  Law  Act. 

[LoKD  Chancellor. — The  point  as  to  whether  the  trustees  or  Commissioners  of  a  harbour  are 
niBMe  to  the  poor  was  fully  argued  befoK  the  House  last  year ;  and  certainly  the  opinion 
anived  at  vas^  that  the  trustees  were  liable  to  be  rated  to  the  full  extent  of  their  receipts  or 
pnfits  over  and  above  expenditure.  I  do  not  wish  to  stop  you  from  trying  to  make  out  some 
osttnction  between  the  Leith  Docks  and  the  Mersey  Docks.  It  may  be  that  you  have  grounds 
fbr  that  contenticm.  Still,  it  is  not  on  the  principle  that  the  harbour  itself  was  not  included  in 
Ac  Mersey  ctisej  for  it  was  there  clearly  mcluded,  and  what  was  decided  was,  that  all  these 
conimissioners  or  tmrtees  are  rateable  for  the  receipts  coming  to  their  hands,  and  that  these 
receipts  are  to  be  deemed  as  profits^  no  matter  whether  the  trustees  are  bound  by  Statute  to  apply 
than  to  some  specified  purpose  or  not  It  is  a  matter,  as  we  all  know,  about  which  the  courts 
of  Ibis  country  had  gone  wrong  in  former  times  ;  but  at  length  a  case  came  to  this  House  last 
*ear  relating  to  the  Mersey  Docks,  and,  after  elaborate  arguments,  we  thought  that  former  eirors 
sboald  be  put  right  I  certainly  thought  the  same  rule  had  been  laid  down  in  Scotland,  and 
that  the  nutter  was  finally  set  at  rest  in  both  countries.] 

Then,  if  that  is  the  view  taken  by  the  House,  no  more  need  be  said  as  to  the  general 
principle ;  but  part  of  the  money  received  by  the  Leith  Dock  Commissioners  consisted  of  a  sum 
ofj£768ok  which  they  paid  in  lieu  of  the  old  duty  of  a  merk  per  ton,  levied  on  goods  brought  into 
Leith  pOTt,  and  applied  to  the  payment  of  the  ministers  or  Edinburgh.  Now,  as  regards  that 
amoau,  the  House,  in  its  former  judgment  in  1854,  expressly  decided  that  the  appeUants  were 
DM  iiatde  to  the  extent  of  that  sum.  In  fact,  the  appellants  were  merely  trustees  as  to  that  sum, 
ud  they  applied  the  money  for  a  charitable  purpose.  The  judgment  of  the  House  in  the 
Heruj  case  bst  year  expressly  left  untouched  the  case  of  public  charities. 
[Lord  Chancellor.— We  did  not  expressly  decide  last  year,  that  public  charities  were  rateable 
to  the  poor,  because  that  case  was  not  before  us  ;  but  probably  the  principle  would  extend  to 
charities.  The  old  theory  on  which  charities  were  held  exempt  from  poor  rates  was,  because  it 
vas  said  there  was  no  occupier ;  but  it  was,  I  think,  laid  down  in  the  Mersey  case,  that  In  all  such 
cases  the  trustees  or  managers  are  the  occupiers,  and  therefore  rateable  as  such.] 

li  has  not  been  considered,  in  Scotland  at  least,  that  the  Mersey  case,  which  was  decided  last 
ystt,  would  rule  the  case  of  charities.  There  was  a  case,  relating  to  the  University  of  Oxford, 
decideJ  several  years  ago  in  the  Court  of  Queen's  Bench,  and  it  was  expressly  Iwld,  that  the 
t'Dircrsity  buildings  were  exempt  from  poor  rate. 

[lORD  Chancellor.— That  was  before  the  late  decision  in  the  Mersey  case.  Possibly  you  may 
make  out,  that  University  buildings  are  in  the  possession  of  the  Crown.  1  say  nothin?  as  to  that 
case ;  all  1  say  is,  that  if  the  case  of  a  University  conies  within  the  principle  oi  the  Mersey  case, 
then  it  most  now  be  ruled  by  that  principle.] 

It  mil  be  a  surprise  to  those  ccMmected  with  charities  and  Universities  to  learn,  that  these 
biddiags  are  now  rateable  to  the  poor.  In  a  recent  case  decided  in  Scotland,  it  has  been 
ttpiesuy  held,  that  the  University  buildings  are  exempt  from  rateability. 

[LoKD  Creuispord.— How  does  the  case  differ  from  the  Mersey  Board  case  t  You  derive  a 
certain  sum  from  the  subject^  and  you  apply  it  to  a  certain  purpose.  So  did  the  Mersey  Board, 
and  yet  they  were  held  rateable.] 

This  is  one  of  the  strongest  cases  of  res  Judicata.  The  former  action  was  raised  between  sub- 
itantially  the  same  parties,  and  as  to  the  same  subject  matter.  It  declared  that,  in  all  time 
coming,  the  docks  should  be  free  from  assessment  to  this  rate.  The  action  did  not  relate  only 
totheratefor  the  year  iS46,but  to  the  rate  of  all  future  years.  Therefore,  on  that  ground  alone, 
the  Leith  Docks  ought  to  be  held  exempt,  because  it  has  already  been  so  decided  by  the  Court 
of  Session,  and  by  this  House  in  1852. 

Roit  Q.C,  and  Sir  H.  Cairns  Q.C.,  for  the  respondents,  were  not  called  upon. 

Lord  Chancellor  Cranworth. — My  Lords,  the  tjuestion  in  this  appeal,  though  one  of 
gnat  importance,  does  not  appear  to  me,  after  the  examination  which  the  matter  has  received  at 
your  I..ord3hips'  hands,  to  be  one  of  any  difficulty  whatever.  With  regard  to  what  have  been 
aHed  the  two  latter  points,  the  Lord  Advocate  has  very  properly  said,  that  after  the  intimation 
vhich  your  Lordships  gave  in  the  course  of  the  argument,  he  would  not  attempt  further  to  con- 
tend for  his  dients. 

My  Lords,  it  is  very  well  that  these  subjects  should  be  broi^ht  here  from  time  to  time,  and  it 
is  aot  a  matter  of  siupris^  that  they  should  be  brought  from  time  to  time  under  discussion. 
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because  it  is  quite  clear  that  all  the  courts  io  both  kingdoms  have  been  for  a  long  time  in  error— 
probably  your  Lordships'  House  may  have  been  sometimes  in  error,  though,  I  hope,  it  has  never 
decided  anything  wrongly  ;  but  Lord  Mansfield,  Lord  Kenyon,  and  Lord  Tenterden,  alt  thought 
that  there  was  a  distinction  in  respect  of  the  rateability  of  property,  when  it  was  not  occupied  by 
the  persons  whom  they  call  beneficiaries.  That  question  was  raised  in  the  great  case  of  the 
Mersey  DockSy  which  finally  came  to  be  adjudicated  upon  here,  and,  in  the  last  session  of  Parlia- 
ment, after  a  very  elaborate  consideration  of  the  subject  by  all  the  Judges,  was  finally  decided  by 
your  Lordships*  House  in  favour  of  the  rateability  of  all  trustees  or  commissioners  having 
faarboors,  docnt  wharves,  and  other  property  of  the  same  sort  in  their  possession,  in  respect  of 
-rhich  they  levied  hvbour  dues,  toU^  or  other  sums  of  money.  It  was  held,  t6at  all  these  wer^ 
in  the  language  of  the  Statute  of  Elisabeth  in  England,  and  there  is  do  dimrence  in  respea  of 
the  language  of  the  Statute  which  regulates  the  poor  law  in  Scotland,  liable  with  the  single 
exception  that,  as  the  Crown  is  not  mentioned  in  the  Poor  Law  Acts,  the  Crown  is  not  bound. 
And  that,  therefore.  Her  Majesty's  palaces,  the  building  in  which  your  Lordships  are  now 
administering  justice,  and  many  other  matters  of  that  sort,  which  can  be  said  to  be  in  the 
occupation  of  the  Crown,  are  not  rateable.  But  it  was  disdnctly  held,  that  harbours,  docks, 
rivers,  and  wharves,  and  matters  of  that  sort,  are  not  in  the  occupation  of  the  Crown,  and 
consequently  are  rateable. 

Therefore,  upon  this  general  principle,  I  think  there  is  no  doubt  that  this  property  is  rateable. 
I  certainly  thought,  and  I  believe  both  my  noble  and  learned  friends  thought,  that  the  very  point 
had  been  decided  last  session  in  Adamson's  case,  but  from  the  argument  of  the  Lord  Advocate  i 
was  induced  to  look  at  the  journals  to  see  what  was  the  actual  interlocutor  which  came  by  appeal 
before  your  Lordships,  and  it  certainly  does  appear  that  some  matters,  which  were  held  in  the 
Mersey  Dock  case  to  be  chargeable  did  not  form  the  subject  of  that  interlocutor,  and,  therefore, 
there  has  not  been  any  strict  adjudication  with  respect  to  all  that  which  is  now  sought  to  be  held 
rateable  in  the  present  case.  As  it  was  not  all  included  in  Adamsetis  cote,  it  has  not  been  finally 
adjudicated  upon.  But  that  which  was  deficient  in  point  of  adjudication  in  Atiamsetfs  case  viB 
now  be  made  good  by  your  Lordships'  decision  in  this  case.  And  it  must  be  now  held  in  Scot- 
land as  in  England,  that  the  commissioners  or  trustees  of  docks,  harbours,  wharves,  and 
everything  of  that  sort,  are  liable  to  be  rated  in  respect  of  their  receipts,  whatever  be  the 
purposes  to  which  those  receipts  are  to  be  applied. 

There  remains  the  single  point  of  res  Judicata.  But,  I  think,  that  will  appear  to  your  Lord- 
ships to  be  more  plausible  than  substantial  It  appears  that  some  ten  years  ago  the  qnestioD 
was  raised  as  to  the  liability  of  the  commissioners  of  this  harbour  to  contribute  to  the  rate  thu 
was  levied  for  the  year  from  Whitsunday  184.6  to  Whitsunday  1847.  The  commissionen 
resisted  their  liability,  and  pleaded  amongst  other  things,  that  "  the  subjects  held  by  the  defendm 
being  held  by  them  solely  and  exclusively  for  the  benefit  of  the  public,  and  further,  the  rates 
and  revenues  leviable  by  the  defenders  being  by  law  limited  and  appropriated  to  the  maintenance 
and  repair  of  the  harbour  and  the  liquidation  of  the  debt  incurred  in  the  construction  of  tbe 
works,  the  defenders  are  not  liable  for  the  assessment  concluded  for  in  the  summons." 

That  was  affirmed,  and  I  am  quite  read^  to  agree  with  the  Lord  Advocate  and  the  Attorney 
General,  it  has  been  affirmed  so  as  to  be  mcap^le  of  being  c^uestioned  in  any  Court,  and  the 
circumstance  that  the  law  was  not  rightly  understood,  and  that,  if  it  had  been  rightly  undo^tood, 
the  decision  would  have  been  different,  makes  no  distinction.  But  what  was  affirmed  in  that 
case  ?  It  was  simply  a  declaration — I  do  not  care  in  bow  general  terms  it  is  framed,  it  coaU 
only  have  been  vahd  as  a  declaration  with  reference  to  that  particular  cause  that  was  then  under 
consideration — that  these  docks  were  not  liable  for  the  rate  imposed  for  the  year  from  Whit- 
sunday 1846  to  Whitsunday  1847.  It  would  have  been  indeed  a  grievous  misfortune  if  it  could 
have  been  held,  that  that  concluded  the  question  for  all  time  to  come  upon  all  other  rates  dut 
might  be  made  when  the  liability  of  the  docks  came  to  be  conclusively  established.  I  think, 
therefore,  that  that  plea  is  just  as  invalid  as  the  other  objections,  and  I  shall  move  your  Lord- 
ships to  affirm  this  interlocutor. 

Lord  Chelmsford. — My  Lords,  I  am  of  the  same  opinion,  that  there  is  no  foundatiw  i« 
the  plea  of  res  Judicata. 

I  will  not  enter  into  the  consideration  of  the  former  judgment  in  favour  of  the  appellants,  and 
tbe  effect  of  the  declaration  which  accompanied  it  in  this  House,  together  with  the  application 
of  that  judgment  by  the  Court  of  Session,  with  a  similar  declaration,  further  than  to  say,  that, 
whether  the  declaration  is  to  be  regarded  as  a  reservation  of  tbe  question  of  the  liability  hi  the 
commissioners,  the  appellants,  to  assessed  for  the  sum  of  ^£7680,  in  some  other  manner  and 
form,  or  of  their  general  liability  for  poor's  rates,  it  would  equally  leave  the  question  open  for 
future  consideration,  whether  they  were  liable  to  any  assessment  for  the  relief  of  the  poor  in  respect 
of  the  harbours,  docks,  and  subjects  vested  in  them  as  owners,  tenants,  or  occupiers. 

It  appears  to  me,  that  the  argument  for  the  appellants  has  not  sufficiently  attended  to  the 
nature  ot  the  plea  of  res  Judicata.  The  maxim  of  the  civil  law,  res ptdicata  pro  veritate  accifiiiif, 
applied  only  to  the  identical  question  which  had  been  once  judicially  decided,  and  ttaa  again 
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eadcanarcd  to  be  raised  between  the  same  parties,  the  rule  laid  down  in  the  Digest  44,  s,  3, 
\iea%,axe^tumem  rei  judicata  obstare  quoties  eadem  questio  inter  easdem  personas  revocatur. 
Thiipta  IS  not  competent,  therefore,  merely  on  the  ground,  that  the  point  raised  in  the  action 
has  been  previously  determined  in  some  former  proceeding  between  the  same  parties,  but  it  is 
eociir analogous  to  a  plea  in  the  English  Courts  of  judgment  recovered,  in  which  it  is  necessary, 
in  otder  to  make  the  judgment  operate  as  an  estoppel,  that  it  should  be  between  the  same  parties 
and  opoD  the  same  subject  matter  coming  directly  in  question  either  in  the  same  Court  or  in 
anxber  Court  of  coordinate  jurisdiction. 
Hltbout  considering  whether  the  pursuers  are  different  or  substantially  the  same  in  the 
I    iRieuaod  in  the  former  action,  or  whether  the  circumstances  under  which  the  question  is  now 
[   nised  hate  been  changed  from  what  they  were  before  by  the  Act  of  23  and  34  Vict  &  48,  it  is 
!   loffident  to  say  that  the  proceeding  in  the  present  case  b.-ing  for  a  different  rate  from  that  upon 
I  iriiich  the  former  juc^ment  proceeded^  the  cause  of  action  is  different,  and  the  plea  of  rts 
I  jitMcaia  is  consequently  inapplicable. 

i     If  the  learned  Judges  of  the  Court  of  Session  had  thought,  that  the  same  point  was  raised 
I         them  under  precisely  the  same  circumstances,  it  would  have  been  right  for  them  to  adhere 
i  to  the  former  decision,  and  to  have  assoilzied  the  defenders.   And  if  they  had  done  so  there  can 
be  no  doubt,  I  suppose,  that  their  interlocutor  might  have  been  brought  by  appeal  to  this  House, 
and  the  propriety  of  the  former  decision  might  have  been  questioned,  and  if  found  to  be 
nroiKoai,  might  have  been  overruled. 

In  a  case  to  which  the  plea  of  res  judicata  propeily  applies,  and  an  appeal  from  an  interlocutor 
in  favour  of  the  defender  is  made  to  the  House,  its  jurisdiction  is  not  taken  away  by  effect  being 
gnren  to  that  plea.    On  the  contrary,  it  is  then  deciding  upon  the  whole  subject  of  the  appeal. 
Tbe  only  question  in  such  a  case  would  be,  whether  there  was  a  previous  judgment  between  the 
tame  parties  on  the  same  subject  matter ;  and  that  once  estabhshed,  there  would  be  no  possibility 
I  of  going  behind  the  judgment  and  examining  the  grounds  on  which  it  proceeded,  for  as  long  as 
itrenuuned  in  force  and  unreversed,  it  would  be  conclusive  between  the  parties. 
For  these  reasons  I  think  that  the  plea  of  resjudtaUa  cannot  be  maintained. 
Widi  regard  to  the  objection  to  rating  the  port  and  harbour  dues,  and  so  including  in  the 
■Kcssment  the  sum  of  £,^(i%Q^  I  think  a  sufficient  answer  was  given  to  that  in  tbe  course  of  tlie 
«Eainent  by  my  noble  and  learned  friend. 
U)U>  KiNGSDOWN.— My  Lords,  I  quite  agree  with  my  two  noble  and  learned  friends. 

Interlocutors  affirmed^  and  appeal  dismissed  with  costs. 

Afpellant^  A^ts,  J.  Pbin,  5.S.C.  ;  Maitland  and  Graham,  ^^^aoSaaUx.—RespomUHft 
I  Agmiij  A.  Duncan,  S.S.C. ;  Simson  and  Wakeford,  Westnunsto*. 


MARCH  33,  1866. 

Lord  Advocate,^^^^«/,v.  Dugald  MACNEiLL,Esq.,of  Kintarbet,/?«/tf«i/fli/. 

Bin  df  Exchange — Donation— Delivery — Onns  <tf  proof  of  Donatim — Invoitory  duty— bor- 
nwud  im  1 838  j£6ooo fivm  His  metkery  and  gave  her  a  bill  of  exchange  accepted  by  him  for  that 
turn.  After  the  death  of  the  mother  in  1844  and  of  L.  in- 1852,  D.,  a  brother  of  L.,  being  exe- 
ftor  of  both,  produced  the  bill  indorsed  by  the  mother  to  D.  without  any  date,  and  on  the  back 
»f  it  were  marked  receipts  for  interest  up  to  the  mother's  death.  It  was  not  proved^  that  the  bill 
iad  ever  left  the  mother's  possession^  or  that  interest  had  been  actually  paid.   D.  claimed  the 

j    atm  as  a  gift  to  D.  by  his  mothtTy  therefore,  that  no  imfentory  duty  was  due  in  respect  of  it 

I     ax  part  of  the  mother's  estate. 

I  Held  (reversing  judgment),  That  as  D.  had  not  proved  delivery  of  the  bill  to  himself  by  his 
\  MtkeTf  the  presuu^tien  agaimt  donation  was  not  rebutted,-  and,  therefore,  that  the  dill  was 
I    p9ft  ^the  mother's  estaU? 

The  bets  of  this  case  were  shortly  these  : — 

Cross  actions  had  been  raised,  the  object  of  wbicb  was  to  determine  whether  inventory  duty 
payable  on  a  sum  of  /6ooo^  which  had  been  secured  by  a  bill  of  exchange,  and  indorsed  to 
">e  respondent  by  his  momer,  Mrs.  Margaret  Macneill,  to  whom  the  money  belonged.    In  the 
;  ^  action  tbe  respondent  claimed  a  return  of  duty  as  follows  : —  He  alleged,  that  he  was  the 


'  See  pievious  report  3  Macph.  626 :  36  Sc.  Jur.  304.        S.  C.  4  Macph.  H.  L.  20 :  38  Sc. 
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executor  of  bis  brother,  Lachlan  Macneill  Campbell,  who  died  in  1852,  and,  as  such  executor,  paid 
inventory  duty,  amounting  to  ^120,  on  the  amount  of  his  brother's  estate,  which  was  valued  at 
j£6o34.  After  realizing  the  estate,  the  debts  were  found  to  amount  to  ^£5892,  thereby  leaving 
only  a  free  balance  of  £1^2,  the  duty  on  which  was  £2.  The  respondent  consequently  demanded 
from  the  Commissioners  of  Inland  Revenue  a  return  of  ^118,  as  the  excess  of  duty  paid.  After 
great  delay,  and  ultimately  an  appeal  to  the  board  in  London,  be  was  told  that  £70  would  be 
allowed,  but  not  until  some  additional  duty  due  on  his  ntother's  estate  was  accounted  for.  The 
respondent  was  disposed  rather  to  sacrifice  part  of  bis  claim  than  continue  the  dispute  ;  hat  a 
further  claim  was  set  up  by  the  Inland  Revenue,  with  respect  to  a  sum  of  £6000^  which  vas 
alleged  to  form  part  of  the  estate  of  the  respondent's  mother,  who  died  in  1844.  In  respect  to 
this  sum  of  jf6ooo,  the  Lord  Advocate,  on  behalf  of  the  Inland  Revenue,  in  the  cross  action, 
claimed  a  duty  of  £&& ;  and  the  respondent  gave  the  following  account  of  it :— The  late  LacbUn 
Macneill  Campbell  borrowed  £6000  from  his  mother  in  1838,  ror  which  he  accepted  the  following 
bill  of  exchange  : — 

"DRIMDRISSAIG,  %znd  Nov.  1838. 
"  One  day  after  date  pay  to  me  or  order,  £(iooa  sterling  iot  value. 

(Signed)  "Margaret  Macneilu 

(Accepted)  "  L.  M.  Campbell." 

Indorsed  on  the  back  of  the  bill  were  the  words  : — 
"  Pay  the  within  to  Dugaid  MacneilL 

(Signed)  "  Margaret  Macneill." 

Dagald  had  held  the  bill  ever  since,  and  it  purported  to  have  marked  on  the  back  of  it  for  each 
year  from  1839  to  1845  a  receipt  of  interest,  signed  by  him.  He  received  j^iooa  to  account, 
which  was  also  marked  on  the  back.  In  January  1833,  Mrs.  Macneill  wrote  a  letter  to  DugaU, 
thus  :— 

"  My  Dear  Dugald, — Circumstances  have  occurred  tfhat  have  prevented  my  executing  a 
settlement  of  my  money.  Until  that  is  in  my  power,  I  now  write  to  say  that  all  I  have  is  youra 
-  you  making  up  Bella's  money  to  ^£3300^  she  oaving  all  my  little  trinkets,  etc. 

(Signed)       "Marg.  Max;neill.'' 

After  his  mother's  death,  the  respondent  paid  to  Bella,  his  sister,  a  legacy  of  ;£i3O0^  to  make 
up  her  money  to  ^£3300 ;  and  he  paid  the  duty  on  this  sum,  but  he  said  it  was  done  under  mistake. 
The  mother  had  no  other  money  beyond  the  ^6000  which  she  gave  to  Dugald,  except  a  small 
annuity.  She  lived  with  Lachlan  till  her  death,  without  paying  for  her  board  ;  and  it  appeared 
that  no  interest  was  ever  paid  to  her  on  this  bill,  but  that  she  got  money  from  Lachlan  when  she 
wanted  it.  The  respondent's  plea  in  law  was,  that,  as  the  £fiooo  had  been  given  to  him  abso- 
lutely as  a  gift,  it  was  nj  part  of  the  mother's  estate  when  she  died  ;  and  therefore  he  was  not 
bound  to  pay  duty  upon  it.  On  the  other  hand,  the  Inland  Revenue  pleaded,  that  the  money  was 
not  given  absolutely  as  a  gift,  but  was  put  into  his  hands  as  a  trustee. 

The  Lord  (Ordinary  (Ormidile),  by  his  interlocutor,  held,  that  there  was  no  satisfactory  evidence 
that  there  had  been  a  donation  of  this  /6000  by  the  mother  to  the  respondent,  and  no  proper 
account  of  what  had  become  of  the  hilt  before  it  was  produced.  On  reclaiming  note,  this  uta>* 
locutor  was  reversed  by  Lord  President  M'NeiU  and  Lord  Curriehill;  but  Lord  Deas  dissented. 

The  Lord  Advocate  appealed,  and  in  his  printed  case  prayed  for  a  reversal  for  the  following 
reason  : — Because  the  presumption  of  law  is  against  donation,  and  the  respondent  had  failed  to 
prove  his  averment  that  the  bill  for  £(xxso  was  transferred  to  him  as  a  gift. 

The  respondent  in  bis  printed  case  submitted,  that  the  interlocutor  of  the  First  Division  should 
be  affirmed  for  the  following  reasons : — 1.  The  bill  forj^6ooo  referred  to  in  the  record  in  the  in- 
ferior Court,  and  in  the  interlocutor  of  the  Lord  Ordinary, having  been  specially  and  duly  indorsed 
to  the  respondent  by  the  late  Mrs.  Macneill,  the  drawer  of  the  bill,  the  burden  of  shewing  that  tbe 
said  bill,  notwithstanding  the  indorsement,  remained  the  property  of  the  drawer  and  chargeable 
on  her  death  with  succession  duty  as  part  of  her  estate,  lay  upon  the  Crown.  2.  Because  tt« 
appellant  had  failed  to  prove  that  the  indorsement  of  the  bill  to  the  respondent  was  made  in  trust 
for  the  late  Mrs.  Miicneill,  or  with  any  other  intention  ih  in  that  of  transferring  the  property  of  the 
bill  to  the  respondent.  3.  Because  the  whole  evidence  in  the  case  is  consistent  with  and  suppoiti 
the  legal  presumption  dedu:lble  from  the  indorsement  of  the  bill  for  £booo  to  the  respondent. 

Lord  Advocate  (Moncreiff),  Solicitor  General  (Collier),  and  Agneiv,  for  the  appellant— The 
judgment  of  the  Court  below  was  wrong,  for  it  assumes  that  the  indorsation  of  a  bill  of  exchange 
without  any  proof  of  delivery,  or  of  any  other  transaction,  between  the  parties  produced  lon^ after 
the  death  of  the  indorser,  is  evidence  of  a  donation  to  tlie  indorsee.  There  is  a  presumption  of 
law  against  donation — Stair,  iv.  45,  17,  and  i.  8,  2 ;  Ersk.  iil  3,  92.  Where  a  dispute  anses 
whether  the  handing  over  of  a  security  amounts  to  a  gift,  or  was  meant  to  be  held  as  a  trust,  it 
is  considered  strong  evidence  against  the  donation,  that  the  alleged  donor  would  therri)y  have 
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iiDpamislKd  himseVi— Henderson  v.  AfMcullock,  I  D.  927.  That  was  the  case  here,  for  Mrs. 
JueosIPi  if\uAit  property  consisted  of  this  bill.  That  case  proved^  that  if  there  is  a  blank  indora- 
vamhj.K  of  a  deposit  receipt,  and  nothing  more  proved,  the  presumption  is  against  a  donation 
Id  fi,  who  produces  it  Such  was  also  the  case  of  Heron  v.  Macgeoch,  14  D.  25  ;  British  Linen 
Ctm^yv.  AfarttHf  11  D.  1004.  In  this  respect  there  is  no  substantial  distinction  between  the 
ase  or  a  deposit  .receipt,  and  of  a  bill  of  exchange.  In  Macfarquhar  v.  Colder,  Mor.  3600,  the 
cseof  a  bill  of  exchange  was  held  to  be  the  same.  But  whatever  the  presumption  of  law  may  be, 
the  evidence  here  clearly  shews,  that  this  was  not  a  donation,  but  a  testamentary  gift,  and  this 
rtjultisconfirined  by  the  fact  that  Dujali  paid  ^130010  the  sister  out  of  the  proceeds  of  the  bill; 
tbat  be  had  been  made  residuary  legatee  of  his  mother ;  that  the  sister  Isabella  never  heard  of 
tiiis  donation,  and  that  there  is  no  proof  of  payment  of  interest  on  the  bill. 

If  tbcn  there  was  no  proof  of,  or  presumption  in  favour  of,  donation,  the  necessary  consequence 
ii,  that  a  trust  is  presumed.  The  Statute  1696,  c.  25,  does  not  apply  in  a  case  which  is  not 
between  truster  and  trustee,  and  therefore  the  proof  prout  de  jure  is  admissible. 

Aii4ers«n  Q.C.,  and  Sir  ff.  Cairns  Q.C.,  forthe  respondent. — The  respondent  produces  a  title 
tothisouaey  which  is  ex  facie  correct,  and  indorsation  being  the  appropnate  mode  of  trans^rring 
tlie  Tight  to  the  money  contained  in  the  bill,  there  is  no  room  for  resorting  to  Uie  presumption 
of  lav  in  such  a  case  as  to  donation. 

TIk  case  of  a  bill  of  exchange  is  different  from  a  deposit  receipt,  the  mere  indorsatioi  of  which 
k  not  an  assignation,  for  a  deposit  receipt  is  not  a  negotiable  instrument ;  it  is  merely  a  mandate 
to  the  party  namel  to  draw  the  money — that  is  to  say,  the  indorsee  of  a  bill  of  exchange  can  sue  in 
his  own  name,  bat  the  indorsee  of  a  deposit  receipt  cannot.   The  cases  cited  on  the  other  side 
I  are  aH  cases  of  deposit  receipts,  except  the  case  in  Mor.  3600,  and  that  is  unintelligible.    As  to 
:  ibt  iDstitaiionat  writers,  Stair  (i.  8,  182)  expressly  says,  that  bonds  and  other  rights  to  children 
:  m  presumed  to  tte  donations,  because  the  law  assumes  a  consideration  of  natural  affection, 
i  Ersiipe,  iii.  3, 92,  says,  unless  between  debtor  and  creditor  donation  is  presumed  ;  so  Bankton,  i. 
i  %  9 :  >•  9>  [9^    It  is  a  well  settled  rule,  that  so  far  from  the  presumption  being  against  donation, 
I  ii  ii  in  favour  of  donation  to  children— il/ivrr»f'v.  Todd,  Hume,  275 ;  Braidwood  v.  Braidmioa, 
i  MS.  64  ;  Fife  V.  Kedslie,  9  D.  853. 

I  [Lord  Kingsdown. — It  is  not  of  much  use  to  refer  to  the  circumstances  of  other  cases.  Here 
1  ^  hare  a  certain  state  of  circumstances  ascertained  to  a  very  small  extent,  and  the  rest  are 
:  inferences  to  be  derived  from  them.] 

I  [LoKD  Chancelix)r.— There  used  to  be  a  number  of  rules  which  were  held  to  be  important  in 
I  coBttntction  of  documents,  such  as  that  the  latter  part  of  a  will  was  to  [wevBil,  and  the  earlier 
I  IBit  of  a  deed,  and  a  variety  or  things  of  that  Idnd,  but  they  have  all  come  down  to  common  sense 
I  list.  It  is  now  bdd,  that  you  are  to  look  at  the  whole  meaning  of  a  will,  and  «e  what  the 
i  ntentioQ  of  it  is,  taken  alt  together.] 

in  Mor.  1 1498  et  seq.,  voce  Presumption,  many  cases  are  to  the  same  effect.  Here,  as  Dugald^ 
^to  this  bill  was  completed  by  special  indorsation,  the  onus  is  on  the  other  side  to  shew,  that 
wevas  no  intention  in  his  mother  to  transfer  the  bill.  Now,  the  evidence  does  not  prove  that 
Mrs,  Macneill  did  not  intend  to  pass  the  bill 

iU)u>  Chelmsford. — There  is  no  evidence  in  whose  possession  the  bill  was.] 
^"Iktc  is  no  evidence,  but  the  natural  presumption  is,  that  Dugald  had  possession.  The  indorse- 
of  payment  of  interest  confirm  this.  There  is  a  presumption  of  law,  that  the  indorsation 
^  made  the  same  day  as  the  drawing  of  the  bill,  if  no  other  date  appears — Itossie  v.  Ogilvyy 
**<*■  1501 ;  Smith  V.  Home^  Mor.  1502.  It  is  said  there  is  no  evidence  of  delivery.  That  point 
|>u  n(M  made  in  the  Court  below,  but  the  presumption  is,  that  it  was  delivered  at  the  time  of 
■wirsation— v.  Forbes,  5  Brown,  Sup.  431. 

.  ^0  adverse  presumption  is  to  be  drawn  from  the  fact,  that  the  mother  intended  to  avoid  paying 
>D|[CDtory  duty,  for  snch  an  object  is  quite  lawful — Per  Wood,  B.  in  Attorn^  General  v.  yones^ 
3  ^VKZt  368 ;  AdvocaU  General  v.  Brown,  i  Macq.  App.  79 ;  antej  p.  138. 
Ijrd  Advocate  replied. 


t^M)  Chancellor  Cranworth. — My  Lords,  this  is  a  claim  of  inventory  duty  on  a  sum  of 
Ifax)  as  part  of  the  movable  estate  of  Margaret  Campbell  or  MacneilL    She  died  on  4th  May 
leaving  three  children,  Lachlan  her  eldest  son,  Dugald  her  second  son,  and  a  daughter 
iabella.   Dugald  on  her  death,  intromitted  with  her  personal  estate  as  her  executor,  but  no 
•n^tory  was  recorded  till  4th  October  1852,  when  he  gave  up  an  inventory  with  an  affidavit 
his  mother's  effects  to  have  amounted  to  only  ^198  i6j-.  id.  Lachlan  died  on  2nd  May  1852. 
After  Dogald  had  given  up  the  inventory,  circumstances  occurred  which  led  the  Crown  to  claim 
™ty  on  a  much  larger  sum  than  ^198.  The  officers  of  the  revenue  alleged,  that  besides  that  sum 
Mri.  Macneill  was  at  her  death  possessed  of  a  sum  of  £fiooo  secured  to  her  by  a  bill  of  exchange 
w  that  amount  bearing  date  the  22nd  of  November  1838,  drawn  by  her  upon,  and  accepted  by,  her 
lachlan,  payable  one  day  after  date.   Dugald  denied  that  this  sum  formed  any  part  of  his 
IL  4  u 
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mother's  property  at  her  death,  but  nevertheless,  for  reasons  which  it  is  unnecessary  to  explain, 
he  paid  duty  on  jQiZOo,  part  of  that,  under  protest.  Dugatd  was  executor  of  his  brother  LacbUn, 
and  he  had  paid  duty  on  bis  estate  to  the  amount  of  £70  in  excess  of  what  was  really  doe  from 
him.  The  officers  of  the  revenue  refused  to  return  this  sum  to  him,  claiming  to  set  off  the  duty 
due  on  the  balance  of  the  £6000  not  yet  paid. 

Two  actions  were  raised,  one  by  Dugald  against  theLord  Advocate  as  representing  the  revenue, 
claiming  repayment  of  that  sum  of  £70,  the  other  by  the  Lord  Advocate  against  Dngald,  dainung 
payment  of  duty  on  the  balance  of  j647oO' 

It  was  admitted  that  the  case  in  both  actions  depended  entirely  on  the  question,  whedier  the 
j£6qoo  bill  did  or  did  not  form  part  oi  the  personu  estate  of  the  mother  at  her  de<»ase.  If  it 
did,  then  Di^d  was  liable  to  pay  duty  on  the  /47<x>-  If  it  did  not,  then  the  Board  of  Revenw 
admitted  their  liaWlity  to  return  to  Dugald  the  which  they  had  received  in  excess  on  accout 
of  what  was  due  from  him  as  executor  of  his  deceased  brother. 

That  Mrs.  Campbell  was  at  one  time  possessed  of  this  bill,  and  entitled  to  the  money  tboeby 
secured,  was  not  disputed  ;  but  the  case  made  by  Dugald  was,  that  at,  or  immediately  after,  its 
date,  it  was  indorsed  by  his  mother  to  him  by  way  of  ^ift ;  and  so  formed  no  part  of  her  personal 
estate  at  her  death.  It  was  not  disputed  that  ue  bill  bears  the  genuine  indorsement  oX  Hn, 
Macneill,  and  a  special  indorsement  in  favour  of  Dugald,  and  he  raies  on  that  as  a  valid  gift  lo 
him  of  the  bill  and  the  money  secured  thereby. 

But  it  is  to  be  observed,  that  mere  indorsement,  if  that  word  is  to  be  understood  as  expressmg 
only  the  writing  on  the  back  of  the  bill,  is  not  sufficient  to  transfer  the  bill  or  its  contoits  to  the 
person  named  as  indorsee.  In  order  to  transfer  the  property  in  the  bill,  the  indorsee  must  pnve 
that  it  was  delivered  to  him,  for  until  delivery  the  property  remains  unchanged. 

In  ordinary  cases,  no  question  arises  as  to  whether  the  bill  has  or  has  not  been  delivered, 
When,  as  is  always  the  case,  the  indorsee  is  the  holder,  the  fact  that  he  is  so,  is  primd  jack 
evidence  that  the  bill  was  delivered  to  him  according  to  the  indorsement,  and  no  further  proof  of 
delivery  is  necessary.  If,  therefore,  Dugald  could  have  shewn,  that  he  was  the  holder  of  tfac  bill 
in  the  lifetime  fA  his  mother,  he  would  at  all  events  have  proved  the  first  proposition,  which  it  waj 
incumbent  on  him  to  establish  in  order  to  make  oitt  his  title  as  donee,  namely,  that  the  legal  tide 
to  the  bill  had  been  transferred  to  him  by  his  mother. 

But  he  has  foiled  to  make  any  such  proof.  There  is  nothing  to  shew,  that  he  was  the  bidder  of 
the  bill  in  his  mother's  lifetime  ;  and  inasmuch  as  he  was,  or  at  all  events  assumed  to  be,  bet 
executor,  the  foct  that  since  her  death  the  bill  has  been  in  bis  possession  proves  nothing.  That 
possession  may  be  attributed  to  his  character  of  her  executor  just  as  reasonably  as  to  his  alleged 
title  as  indorsee.  And  as  the  onus  of  proof  was  on  bim  to  shew  a  title  on  the  latter  h^,  be  bu 
failed  to  establish  that  which  is  the  necessary  foundation  of  bis  claim. 

The  original  bill  was  produced,  and  there  are  indorsed  on  it  yearly  receipts  for  interest  dated 
every  year  on  the  22nd  of  November,  beginning  <m  22nd  November  1839,  and  ending  on  zind 
November  -1845.  These  receipts  are  all  signed  by  Dugald,  and  it  was  argued,  that  they  afiord 
strong  evidence  to  shew,  that  the  bill  must  have  been  in  his  possession  at  the  time  when  they  were 
made.  This  would  have  been  cogent  evidence  to  prove,  that  the  bill  had  been  delivered  to  him 
by  his  mother,  if  it  could  have  been  shewn  that  the  indorsements  were  made  at  the  time  when 
they  bear  date,  bat  there  is  nothine  to  shew  that  this  was  the  case;  On  this  head  the  evidesK 
is  a  perfect  bUuik,  and  looking  at  the  bill  itself  I  was  satisfied  from  its  appearance,  that  all  the 
receipts  prior  to  that  of  2znd  November  1 844  prior  to  the  death  of  the  mother)  were  made  at 
the  same  time.  They  are  all  apparently  written  with  the  same  ink  and  at  the  same  timc^  and 
seem  to  have  been  written  shortly  after  the  death  of  the  mother  with  the  object — a  very  honest 
one — of  shewing  that,  in  some  way  not  clearly  explained,  all  interest  was  to  be  considered  as 
satisfied.  The  two  entries  of  32nd  November  1S44  and  32nd  November  184$,  made  aftertbe 
mother's  death,  appear  to  have  been  written  at  times  diiTerent  from  that  when  tne  prior  iodor9^ 
ments  were  made.  But  they  are  not  important,  as  the  bill  had  cenainly  at  that  time  come  into 
the  possession  of  Dugald.  The  argument,  that  diese  indorsed  receipts  were  made  for  the  purpose 
of  excluding  any  future  claim  for  interest,  and  not  as  indicating  the  actual  receipt  of  money, 
derives  strong  confirmation  from  the  fact,  that  none  of  them  mention  any  particular  sum  as  bavin{ 
been  received,  and  all  of  them  (seven  in  number)  bear  date  the  exact  day  on  which  the  ioierest 
would  be  due.  It  is  hardly  credible  that  for  seven  years,  interest  should  have  been  paid  on  the 
very  day  on  which  it  became  due,  more  especially  when  one  of  these  days,  22nd  November  184*^ 
fell  on  a  Sunday. 

The  result,  therefore,  is,  that  Dugald,  the  respondent  in  the  first  appeal,  has  failed  to  satistf 
me,  that  the  bill  ever  was  delivered  to  him  by  bis  mother,  or  that  it  did  not  remain  in  her  possessH* 
at  her  decease.  The  whole  fonndatiim,  therefore,  of  his  claim,  Uiat  it  was  indorsed  over  to  bin 
as  a  gift,  fails.  If  he  had  been  able  to  shew,  that  it  was  indorsed  and  delivered  to  him  byhii 
mother  in  her  lifetime,  so  as  to  give  him  the  absolute  legal  title  to  it,  then  would  have  arisen  thi 
important  question  discussed  by  the  learned  Judges  bdow,  and  on  which  they  did  not  agreep 
whether  the  mother,  by  indorsing  and  delivering  the  bill  to  her  son,  ought  to  be  considered  to 
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luTeiBtended  to  make  him  a  present  of  it,  or  only  to  faavt  put  it  into  his  hands  as  a  trustee  for 
bei5el£  Id  many  cases  the  mere  transfer  of  property  without  consideration  has  been  held  not  to 
alto*  the  beneficial  ownership.    The  want  of  consideration  has  been  held  sufficient  to  rebut  the 
preiBmption  arising  from  a  transfer  of  the  legal  interest,  or  rather  to  raise  a  presumption  sufficient 
Iorrbiitthe/r/«<J /acit  legal  title  of  the  transfer.    Whether  the  circumstances  of  this  case  would 
iUKbeen  sufficient  to  raise  such  a  presumption  against  the  respondent,  if  he  could  have  shewn, 
thai  tbe  bill  ever  was  indorsed  and  delivered  to  hiin  by  his  mother,  I  need  not  stop  to  inquire ; 
bat  I  may  observe,  that  as  the  indorsement  and  delivery  of  a  bill  of  exchange  enable  the  indorsee 
tooegDciate  and  deal  vith  the  bill  as  his  own,  such  a  transaction  affords  stronger  evidence  of  an 
iiueotioa  to  part  with  all  beneficial  interest  than  is  the  case  in  many  other  kinds  of  tranter.  This, 
fcoaever,  is  a  point  which,  for  the  reasons  I  have  given,  does  not  seem  to  me  to  arise  in.  this 
case: 

Hy  oinDion  is,  that  the  interlocutors  com[dained  of  ought  to  be  reversed,  and  that  of  the  Lord 
Onfiiury  sustained. 

Lord  Chelmsford. — My  Lords,  the  question  upon  this  appeal  being  one  entirdy  of  fact,  if 
I  had  Aaund  that  a  majority  of  tbe  Judges  below  had  arrived  at  the  same  conclusion  upon  it,  I 
duuld  have  submitted  to  their  judgment,  even  if  I  had  felt  a  doubt  as  to  its  propriety.  But 
.  alihoaifa  there  was  a  majority  of  the  Inner  House  in  favour  of  the  interlocutor  appealed  from, 
jet,  taking  the  Lord  Ordinary  into  account,  there  is  an  equal  division  of  opinion  on  the  case,aira 
I  therefore  consider  myself  at  liberty  to  follow  my  own  judgment  upon  it. 

Id  determining  the  question  it  seenis  to  me  to  be  necessary  to  ascertain  with  accuracy,  upon 
vhich  of  the  parties  the  onus  probandi  ultimately  rested.    The  summons  in  the  action  by  the 
Crown  (the  only  one  necessary  to  be  considered)  claimed  the  sum  of  ^^88  for  inventory  duty  due 
and  payable  by  the  defender  (the  respondent)  as  executor  of  his  mother.    Upon  this  summons  it 
;  *u  incumbent  upon  the  pursuer  to  prove,  that  the  defender  had  possessed  himself  of  some 
perioaal  estate  of  his  mother  upon  which  duty  was  payable.    In  his  condescendence  the  pursuer 
aUq;ed,  that  the  estate  in  the  defender's  possession  upon  which  the  duty  attached  consisted  of 
nxney  due  to  the  defender's  mother  at  her  death,  nptm  a  bill  or  promissory  note  to  the  amount 
,  of  ^6000.  In  the  revised  statement  of  facts  the  defender  states,  that  his  brother  having  contracted 
I  1  considerable  debt  to  his  mother,  he,  on  tiie  22ad  December  1 838,  granted  to  her  a  bill  for  j£6aoo, 
I  aod  that  at  or  about  the  same  date  she  indorsed  over  that  bill  to  the  defender  and  delivered  it  to 
I  bn  as  a  gift  The  parties  being  at  issue  upon  this  alleged  statement  of  facts,  it  would  have  been 
>  nficieat  for  the  defender  in  the  tlrst  instance  to  produce  the  bill  of  exchange  indorsed,  and  to 
prore  the  delivery  of  it  to  him  before  his  mother's  death.    If  he  had  done  so,  he  would  not  have 
Mat  compelled  to  adduce  any  further  proof  of  the  ^ft  of  the  bill,  the  special  indorsement  upon 
it  and  dehvery  to  him  being  primd  facte  (and  if  unanswered  conclusive)  evidence  to  establish  bis 
deface.   The  defender,  however,  gave  no  evidence  at  all,  that  the  bill  was  in  his  possession 
Wore  the  death  of  his  brother.  Isabella  Macneill,  his  sister,  who  was  called  as  a  witness  for  the 
Own,  never  saw  the  bill,  nor  did  she  know  of  her  own  knowledge  that  it  had  ever  been  granted. 
Tit  indMsements  of  payment  of  interest  from  the  22nd  November  183910  22nd  November  1844, 
ud  an  indorsement  of  the  payment  of  a  sum  of  ;£ic^qoo  on  5th  June  1840,  appear  to  have  been 
>ll»riUenat  the  same  time.    Under  these  circuinstances  the  Crown  might,  I  think,  have  rested 
Qfxm  the  lailure  on  the  part  of  the  defender  to  prove,  that  the  bill  had  passed  from  his  mother  to 
Bin,  fw  no  presumption  in  his  favtmr  could  have  arisen  by  his  possession  of  it  after  her  death. 

^  the  pursuer  met  the  imperfect  case  of  the  defender  by  evidence  tending  to  establish  the 
pat  imnrobabili^  of  there  having  been  an  absoUite  gift  of  the  bill.  From  the  testimony  of 
labeUa  Macneill,  it  appeared  that  the  /6000  represented  by  the  bill  was  the  whole  of  the  mother's 
property  which  she  ctnild  dispose  of  at  her  death.  Sbe  had  an  annuity,  the  amount  of  which  did 
But  appear,  and  a  liferent  on  two  sums  of /2000 and  J^ioock  On  the  2^  May  1837,  Mrs.  Macneil 
Bude  an  invalid  will  leaving  all  her  property  to  the  respondent,  and  instituting  him  her  sole 
nccntor.  That  this  will  did  not  contain  her  final  intenums  appears  from  the  ucL  that  on  the 
113  January  1838,  she  made  a  holograph  will  in  the  form  di  a  letter  to  the  respondent  in  these 
*D»ds:  "Circumstances  have  occurred  that  have  prevented  my  executing  a  setdement  of  my 
nuoey.  Until  that  is  in  my  power,  I  now  write  you  to  say,  that  all  I  have  is  yoiu-s,  you  making 
np  BelJa's  money  to  three  thousand  three  hundred,  she  having  all  my  little  trinkets,  etc."  At  the 
time  this  letter  was  written,  the  /6000  had  not  been  advanced  to  her  son  Lachlan.  The  money 
not  lent,  nor  was  tbe  bill  given  until  the  following  November.  This  money  constituted  the 
<nlyfund  out  of  which  the  ^£1300  given  to  Isabella  Macneill  could  be  paid.  It  is  therefore  highly 
improbable  that  ten  months  only  after  Mrs.  Macneill  had  made  this  additional  provision  for  her 
dx^Ater,  she  should  have  deprived  her  of  it  by  absolutely  disposing  of  the  whole  of  tbe  means 
^nuaUe  bx  its  payment.  That  Mrs.  Macneill  intended  to  the  last  that  the  holograph  will  should 
K^ulate  the  dispositim  of  her  property,  appears  from  the  fact  <^  her  having  kept  it  in  her  possession 
^  or  Qoder  her  control  down  to  the  titne  of  her  death,  and  also  from  her  having  placed  it  in  a  box 
>hkh  she  gave  to  Isabella  Macneill  to  give'  to  her  brother  after  her  mothers  death.  It  may 
be  asked.  Why  was  the  will  ^ven  to  the  daughter  to  keep,  except  on  account  <A  the  interest 
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which  she  was  intended  to  take  under  it  ?  And  why  was  the  box  in  which  it  was  placed  to  be 
given  to  her  brother  after  the  death  of  the  mother,  except  that  it  was  then,  and  not  before,  to  uke 
effect  as  her  will  ? 

Upon  this  evidence  on  the  part  of  the  Crown  (if  not  before),  the  burden  of  proof  was  undoubt- 
edly shifted  to  the  respondent,  and  he  was  called  upon  to  prove,  that  the  bill  was  bis  propeny,aDd 
not  the  personal  estate  of  his  mother.  It  may  be,  that,  if  the  respondent  had  himself  beeo  able 
to  give  evidence,  he  might  have  explained  away  the  circumstances  which  press  against  his  case 
and  have  clearly  proved  an  absolute  gift  to  him  of  the  bill.  But  if  in  consequence  of  his  impaired 
memory  no  such  explanatiDn  can  be  fiimlshed,  and  we  are  left  in  ignorance  (as  I  believe  we  are) 
of  the  real  circumstances  of  the  transaction  between  him  and  his  mother,  the  presumption  of  a 
gift  of  the  bill  not  having  been  raised  by  its  mere  production  without  proof  of  delivoy,  or  at  all 
events  being  rebutted  by  the  evidence  produced  on  the  part  of  the  Crown,  I  am  compelled  to 
come  to  the  conclusion,  that  the  bill  continued  to  be  the  property  of  the  respondent's  mother 
down  to  the  time  of  her  death,  and  that  he  is  bound  to  pay  inventory  duty  upon  it. 

For  these  reasons,  I  think  the  interlocutors  appealed  from  ought  to  be  reversed. 

Lord  Kingsdown. — My  Lords,  the  question  in  this  case  is,  whether  the  respondent  has  proved, 
that  the  sum  of  j£6ooo  secured  by  the  biU  for  that  amount  was  ^ven  to  him  by  his  mother  for  hit 
own  use  without  any  condition  or  restriction  whatever.  This  is  the  allegation  which  he  has  put 
upon  the  record. 

He  alleges  the  gift  to  have  been  made  at  or  about  the  date  of  the  bill,  that  is,  in  1838.  Hestates, 
that  he  was  to  all  intents  and  purposes  the  true  owner  of  the  bill,  and  in  proof  of  this  fact  be 
alleges,  that  the  bill  was  delivered  to  him  at  the  time  of  the  indorsement,  and  that  he  received  the 
interest  which  became  due  upon  it  from  time  to  time  during  Mrs.  Macneill's  lifetime,  and  applied 
it  to  his  own  use,  and  that  on  the  5th  June  1840  he  received  and  applied  to  his  own  use  ^looo^ 
part  of  the  principal  money. 

Supposing  these  statements  to  be  proved,  and  no  counter  evidence  to  be  produced  m 
explanation  of  them,  there  can  be  no  doubt,  that  the  respondent  has  established  his  case.  Bat 
all  these  statements  were  put  in  issue  on  behalf  of  the  Crown,  and  it  was  alle^,  that  any  intro- 
missions with  the  bill  by  the  respondent  were  merely  as  custodier  in  trust  for  Mrs.  M'NeiU,  who 
was  the  true  owner  of  the  bilL  It  was  further  stated  on  behalf  <^  the  Crown,  that  the  respondent 
had  been  called  upon  to  produce  the  bill.  This  was  in  June  i86a.  When  the  bill  was  first 
produced  does  not  appear.  It  was  produced,  however,  in  the  course  of  the  proceedings,  and  its 
production  with  the  indorsements  upcm  it  formed  the  only  evidence  supplied  by  the  respondent 
in  support  of  his  case. 

I  agree  with  my  noble  and  learned  friend  on  the  woolsack,  that  in  the  circumstance  of  tbis 
case  the  indorsements  on  the  back  of  the  bill  afford  no  proof  as  against  the  Crown  either  of  the 
payment  of  any  of  the  sums,  either  principal  or  interest  mentioned  in  them,  or  of  the  fact  of  the 
delivery  of  the  bill  to  the  respondent  in  the  lifetime  of  his  mother.  He  acted  as  the  executorof 
his  mother,  though  under  an  instrument  which  turned  out  to  have  been  informally  executed,  and 
the  bill  may  have  come  into  bis  hands  in  that  character  after  her  death.  The  indorsements  bear 
an  appearance,  which,  as  regards  the  payment  of  interest  at  least,  is  quite  consistent  with  that 
hypothesis.  The  respondent  had  been  challenged  to  prove  these  different  payments,  be  bad 
every  &cility  for  doing  so;  he  was  the  representative  of  his  mother,  the  drawer  and  indorserof 
the  bill ;  he  was  the  representative  of  his  Ivother,  the  acceptor  of  the  bill ;  he  had  access  to  all 
their  papers :  he  had  his  own  papers  and  documents,  his  agmt's  and  his  banker's  books,  and  not 
the  slightest  proof  is  given  either  of  the  delivery  of  the  oiU  or  of  the  payment  of  one  single 
shilling  upon  it. 

But  the  conduct  of  the  respondent  seems  to  me  quite  inconsistrat  with  the  case  now  made. 
Mrs.  McNeill  died  in  May  1844.  The  last  indorsement  of  payment  of  interest  on  the  bill  is 
32d  November  1845.  Lachlan,  the  acceptor  of  the  biU,  lived  till  1852.  During  all  that  time  na 
interest  appears  to  have  been  paid,  or  is  alleged  to  have  been  paid,  by  Lachlan.  Yet  the 
respondent  states,  that  the  bill  has  never  been  paid,  but  that  the  £$000,  with  an  arrear  of 
interest,  is  still  due  upon  it.  In  1852  the  respondent  became  the  executorof  his  brother  Lachlan, 
and  returned  an  inventory  of  his  property  under  the  Revenue  Acts,  amounting  to  about  /600a 
In  1854  he  made  an  application  to  the  Revenue  department  for  return  of  the  duty,  on  the  ground 
that  die  executry  had  been  exhausted  in  payment  of  debts.  The  ^£5000  due  upon  this  bill  vu 
not  mentioned  amongst  the  debts  so  paid.  So  that  the  respondent,  having  a  right  to  receive 
payment  of  the  whole  sum  with  interest  from  Novonber  1845,  had  neverthetess  not  paid  himself 
any  part  of  it. 

But  what  makes  the  case  stronger  is,  that  in  this  schedule  of  debts  pud,  he  took  credit  for 
/3300  principal  money,  and  ^£2000  interest  as  paid  to  bis  sister  odt  of  uie  executry  of  Lachlan* 
Wmitever  the  case  might  be  with  respect  to  the  ;£20oo,  the  1300  and  interest  irere  clearif 
payaUe,  not  out  of  the  assets  of  Lachlan,  but  out  of  the  assets  of  Mrs.  M'Neill,  unless,  what  is 
very  possible,  some  arrangement  had  been  made  by  the  mother  with  her  two  sons  respecting  the 
;£6ooo  for  which  the  note  was  given.  Nearly  half  the  claim  for  reduction  made  bv  the  re^nndent 
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n  behalf  of  Lachlan^  estate  was  diaalloved,  bnt  the  debt  upon  tbe  bill,  as  far  as'appears,  is 
stiO  unpaid. 

It  is  said  in  excuse  of  all  the  deficiencies  of  evidence  and  the  inconsistencies  in  the  respondent's 
ase,  that  he  has  lost  his  memory,  and  is  unable  to  give  the  necessary  explanations.  But  the 
fictrf  the  alleged  gift  has  been  in  controversy  for  many  years.  It  was  alleged  generally  soon 
after  the  mother's  death.  It  was  again  insisted  on  in  1852,  when  the  dispute  took  place  with 
Miss  M'NeiU.  It  was  raised  again  in  1854,  when  the  disputes  with  the  Stamp  Office  began,  and 
has  continued  ever  smce.  Law  agents  have  been  employed  by  the  respondent  during,  at  all 
MS,  a  great  part  of  this  period.  He  has  himself  made  several  affidavits,  and  all  the  circum- 
staoces  of  the  case,  and  the  documents  to  prove  them,  must  no  doubt  be  in  the  possession  of  the 
ijcnti,  who  coald  give  the  proper  explanations,  if  any  satisfactory  explanation  could  be  given. 

If  tbe  evidence  of  Miss  M'NeiU  be  referred  to,  so  fir  from  proving  the  case  of  the  respondent, 
it  is  quite  inconsistent  with  iL  His  case  is,  that  the  money  was  the  property  of  Mrs.  Macneill 
in  November  1838,  and  was  then  given  to  him  by  her  for  his  own  use,  with  no  condition, 
Rstrioim,  or  trust  as  to  any  part  of  iL  Her  testimony  is,  that  several  years  before  this  date 
ler  toother  told  her,  that  she  had  made  over  all  her  property  to  the  respondent,  subject  to  the 
paymeot  of  ^£1300  to  her,  the  witness.  That  this  statement  was  made  by  the  mother  is  strongly 
confiraied  1^  tbte  bolograjA  letter  in  May  1838,  under  which  the  payment  of  this  sum  of  j^iyxo 
has  been  awarded  to  her.  That  some  arrangement  was  made  by  the  mother  with  her  sons  with 
reflect  to  this  money  for  the  benefit  of  the  femily  is  extremely  probable.  It  is  very  likely,  that 
tlM  obfect  was  to  defeat  any  claims  of  the  revenue  apon  it  at  her  death.  What  that  arrangement 
ns  it  is  impossible  to  say ;  that  it  was  such  as  the  respondent  alleges  not  only  he  has  failed  to 
prove,  but  all  the  f^ts  and  all  the  probabilities  of  the  case,  in  my  opinion,  tend  to  disprove.  I 
I  ItaTe  DO  doubt,  that  the  interlocutor  must  be  reversed. 

Interlocutors  reversed,  and  interlocutor  of  Lord  Ordinary  affirmed. 

AMeOanfs  Agentj  T.  Timm,  Somerset  HaasK.—Res^tuieHfs  Agents^  W.  Sime,  S.S.C.; 
MaitUnd  and  Graham,  Westminster. 


APRIL  ao,  1866. 

The  Magistrates  of  Glasgow,  and  Others,  Appellants,  v.  James  Paton,  and 
Others,  Respondents. 

(iarcb— Parish — Process  of  Disjunction— Special  intimation  to  Heritors — 7  and  8  Vict.  c.  44, 
S  y-The  Statute  7  and  8  Vict.  c.  44,  §  3,  provided,  thai  in  a  process  of  disjunction  of  a  parish 
lie  lords  of  Session  majr  appoint  ^cial  iniimafton  in  such  form  and  manner  as  the  Lords 
ihuld  direct,  to  such  heritors  as  should  not  have  already  consented  or  dissented,  and  may  sist 
Pnatdings  for  a  definite  time  to  allow  such  heritors  to  state  judicially  their  consent  or  mssent, 
md  such  of  them  as  should  not,  within  a  time  to  be  fixed  by  the  Lords,  to  be  specified  in  such 
iutimaHon,  judicially  state  their  dissent,  should  be  reckoned  as  consentintr.  An  interlocutor 
MMjer  this  section  appointed  intimation  of  the  summons  from  the  precentor's  desk  after  fore- 
neon  service  on  Sunday,  and  in  two  newspapers,  "  to  be  made  at  least  ten  days  before  the 
process  should  be  again  moved  in  Court." 

Held  (reversing  ju^ment),  That  the  interlocutor  was  void,  because  either  it  did  not  clearly 
caress,  that  the  time  for  expressing  dissent  was  the  same  as  that  to  which  the  process  was 
listed,  or,  if  it  did,  then  the  period,  to  which  the  process  was  sist&i,  was  not  distinctly  stated: 
(LoBo  Chelmsforjd  diss.)! 

The  defenders,  the  Magistrates  of  Glasgow,  and  the  University  of  Glasgow,  appealed  to  the 
House  of  Lords  against  the  interlocutors,  and  in  their  printed  case  prayed  for  a  reversal  on  the 
>*>wing  grounds  :— i.  Because,  having  regard  to  the  facts  disclosed  as  the  grounds  of  action, 
ud  to  the  conclusions  of  the  summons  founded  thereon,  the  case  should  not  have  been  dealt 
]nih  as  falling  under  the  3rd  section  of  the  Act  7  and  8  Vict.  c.  44,  but  as  under  the  4th  section 
of  tlBt  Act,  whereby  the  appellant  heritors  are  not  precluded  from  statmg  their  dissents  at  any 
tune,  and  are  entitled  to  be  reclconed  as  dissenting  from,  unless  they  have  expressly  consented  to 

*S«  previous  report  a  Macph.  1307:  36  Sc.  Jur.  654.      S.  C.  4  Macph.  H.  L.36:  38  Sc. 

JBT.  WQ. 


Digitized  by 


1394 


REPORTS  OF  SCOTCH  APPEALS. 


the  process  ;  and  the  intimation  made  in  terms  of  the  Statute  7  and  8  Vict.  c.  44,  cannot  he  1 
to  have  been  given  under  any  section  of  that  Act  not  applicaUe  to  the  facts  of  die  c 
3.  Because,  even  if  the  process  can  be  competently  proceeded  with  under  the  3rd  section  of 
Act  7  and  8  Vict.  c.  44,  the  interlocutor  of  the  Teud  Court  of  17th  February  1865  is  not  < 
ceived  in  terms  to  satisfy  the  requirements  ^  that  section,  and  does  not  satisfy  A 
3.  Because  the  intimation  actually  given  vas  not  special  intimation  in  terms  of  the  3rd  sec 
of  the  Act  7  and  8  Vict.  c.  44,  either  in  respect  of  the  persons  to  whom  it  was  addre^ed,  01 
form  and  manner  in  which  it  was  made  on  the  subject  matter  contained  in  it,  and  did  not  sa 
the  requirements  of  that  section.  4.  Because  the  Court  did  not  sist  proceedings  for  a  def 
time  in  terms  of  the  Act,  and  ten  days  from  the  date  of  the  last  intimation  appointed  by  the 
interlocutor  of  17th  February  1864,  could  not  have  expired  when  the  case  was  moved  in  C 
on  2nd  March  1864.  5.  Because  no  time  had  been  fixed  by  the  Lords  of  Council  and  Ses 
and  specified  in  any  intimation  to  the  appellant  heritors,  within  which  they  must  judicially : 
their  dissents,  or  be  reckoned  as  consenting.  6.  Because,  whether  the  proceedings  be  rega 
as  falling  under  the  3rd  or  under  the  4th  section  of  the  Act  7  and  8  Vict  c.  44,  the  requireni 
of  neither  the  one  nor  the  other  of  these  sections  of  the  Act  have  been  complied  with,  and 
appellant  heritors  are  entitled  to  have  their  dissents  received  or  given  effect  to  in  the  pm 
7.  Because  the  acticm  cannot  proceed,  m  respect  that  the  appellants,  the  University  of  Ghu| 
sole  titulars  of  the  teinds  of  the  parish  of  GovaUi  have  not  consented  to,  hut,  on  the  cono 
have  dissented  from,  the  action. 

The  respondents  in  their  printed  case  submitted  that  the  judgment  should  be  afErmed  fa 
following  reasons : — i.  Because  the  interlocutor  of  17th  February  1 864,  appointing  intimadt 
the  process,  was  a  valid  and  sufficient  order  in  terms  of  the  Statute  7  and  8  Vict,  c  44, 
3.  Because  the  said  order  was  fully  and  in  all  respects  complied  with  by  the  responi 
3.  Because  the  intimation  was  a  reasonable  and  sufficient  intimation  of  the  process  to  the  pa 
to  whom  it  was  addressed.  4.  Because,  asziuming  that  intimation  was  validly  and  in  tera 
the  Statute  ordered  by  the  said  interlocutor  of  I7tb  February  1864,  and  that  the  said  interloc 
was  complied  with  by  the  respondents,  the  interlocutor  complained  of  in  the  present  af 
followed  as  a  matter  of  course,  and  was  properly  pronounced  by  the  Court  below. 

TAe  Lord  Advocaie  (Moncreiff),  and  Sir  H,  Cairns  Q.C.,  for  the  appellants. 

Thi  Attorney  General  (Palmer),  Mr.  Jessell  Q.C,  and  Mr.  S.  IVill,  for  the  respondenti. 

The  arguments  turned  entirely  on  the  construction  of  the  Statute,  and  whether  the  interkK 
sufficiently  complied  therewith. 

Cur.  adv.  vm 

Lord  Chancellor  Cranworth.— My  Lords,  this  was  an  action  broi^ht  in  the  C<nr 
Session,  the  object  of  which  action  was  to  obtain  a  division  of  the  parish  of  Govan,  and  tot 

the  church  of  Partick  made  the  church  of  one  portion  of  the  new  parish. 

Until  the  year  1844,  division  of  parishes  could  only  be  effected  under  the  provisions  of  a  Sd 
Act  of  1707,  and  by  that  Act  the  previous  consent  of  three  fourths  of  the  heritors  was  nec« 
But  that  law  was  altered  in  the  year  1844,  by  the  7  and  8  VicL  c.  44.  Section  ji  of  tiiat' 
repeals  the  necessity  for  the  consent  of  three  fourths  of  the  heritors. 

The  present  question  turns  on  the  3rd  section,  which  is  in  the  following  terms  :— "Th 
shall  not  be  a  valid  objection  to  the  competency  of  any  process  which  shall*  be  brought  fw 
joining  or  dividing  a  parish  or  parishes,  and  erecting  a  new  kirk  or  kirks  under  the  proviJ 
of  the  said  recited  Act,  as  altered  and  amended  by  this  Act,  that  the  consent  of  the  heriiors; 
major  part  of  the  valuation  of  the  parish,  to  be  disjoined  or  divided,  had  not  been  given  pre* 
to  such  process  having  been  brought  into  Court ;  and  it  shall  be  lawful  for  the  Lords  of  C« 
and  Session,  before  whom  any  such  process  shall  have  been  brought,  to  appoint  spei-ial  inli 
tion  thereof  to  be  made  in  such  form  and  manner  as  the  said  Lords  of  Council  and  SessionJ 
direct  to  such  of  the  heritors  of  the  valuation  of  the  parish  as  shall  not  have  already  either  p 
their  consent  or  judicially  stated  their  dissent,  and  to  sist  proceedings  in  such  process  H 
definite  time  for  the  purpose  of  allowing  such  heritors  to  state  judicially  their  consent  or  S 
dissent ;  and  such  of  them  as  shall  not.  within  a  time  to  be  fixed  by  the  said  Lords  of  Oi' 
and  Session,  and  to  be  specified  in  such  intimation  as  aforesaid,  judicially  state  their  diss 
shall,  in  computing  the  statutory  proportion  of  consents,  be  reckoned  as  consenting  hwiton. 

This  action  was  raised  by  several  gentlemen,  who  describe  themselves  as  managers! 
trustees  of  the  church  or  chapel  of  ease  known  as  Partick  Church.  Partick  is  in  the  pans 
Govan ;  and  the  summons,  after  setting  out  the  two  Statutes  to  which  I  have  refened,  and  * 
stating  various  reasons  why  the  parish  of  Govan  ought  to  be  divided  into  two  parishes,  cotcw 
that  the  lands  forming  the  district  of  Partick  ought,  by  decree  of  the  Lords  of  Session,  asCi 
missioners  of  Teinds,  to  be  separated  from  the  parish  of  Govan  and  erected  into  a  scpti 
parish  to  be  called  the  parish  of  Partic'-,  and  that  consequential  directions  ought  to  be  madft 
■  The  University  of  Glasgow  is  the  sole  titular  of  the  teinds  of  the  pari^  of  Govan,  and,  a  I 
character,  was  made  a  party  and  defender  to  the  summons. 
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Tie  atue  was  duly  proceeded  with,  but  it  is  for  the  present  purpose  only  necessary  to  refer 
ID  Ae  second  plea  in  Iftw  put  in  by  the  University  of  Glasgow.  **£ren  supposing  the  pursuers 
to  bm  a  good  title  to  sue,  they  are  bound,  in  terms  of  the  Statute  7  and  8  Vict,  c.  44,  to  obtain 
tbecomeot  of  the  heritors  holding  a  major  part  of  the  valuation  of  the  parish.'* 

\a  this  state  of  the  record,  the  Court,  on  the  17th  February  1864,  pronounced  the  following 
Bleriocator: — "The  Lords,  in  terms  of  the  Statute  7  and  8  Vict.  c.  44,  appoint  intimation  of 
Ae  cooclusioDS  of  the  summoas  to  be  made  once  from  the  precentoi^s  desk  of  the  parish 
dioKhirf  Govan,  and  of  the  church  or  chapel  of  Particle,  within  the  said  parish  respectively, 
immediately  upon  the  blessing  being  pronounced  after  the  forenoon  service,  on  the  Sunday,  of 
vlitcfa  intimation   certificate   by  the   respective   precentors  shall  be  sufficient   evidence  : 
AffXHOt  intimation  in  similar  terms  to  be  made,  once  in  the  Edinburgh  Gazette  and  North 
British  Advertiser  newspapers,  all  which  intimation  to  be  made  at  least  ten  days  before  the  pro- 
cess shall  be  again  moved  in  Court  ;  and  further,  appoint  the  pursuers  to  lodge  with  each  of  the 
Session  clerks  of  the  parish  and  church  or  chapel  aforesaid,  twenty  copies  of  the  printed  sum- 
mons for  the  use  of  such  of  the  heritors  or  other  parties  interested  as  may  apply  for  them  : 
Upon  motion  for  the  University  of  Glasgow,  allow  the  University  to  give  m  defences  to  the 
nrnmons  within  ten  days  from  this  date." 

Intimatkm  was  given  in  the  mode  required  by  the  interlocutor,  that  is,  by  advertisement 
inserted  m  the  EeUtUmrgh  Gazette  tXx^e  19th  February  1864,  and  in  the  North  British  Adver- 
tiser (jt  the  30th  of  the  same  month,  and  further,  the  intimation  was,  on  the  aist  of  the  same 
month,  made  from  the  precentor's  desks  in  both  the  churches. 

The  intimation  consistnl  of  a  notice  of  the  pendency  of  the  summons,  the  substance  of  which 
was  fully  stated,  and  then  it  set  out  verbatim  the  interlocutor  of  the  17th  of  February  1864,  and 
I   coDcloded  thus  :  *^  In  terms  of  which  interlocutor  this  intimation  is  now  made.    And  intimation 
I   is  hereby  fiirther  given  that  in  terms  of  the  appointment  therein,  the  pursuers  have  lodged 
printed  copies  of  the  said  summons  with  each  of  the  session  clerks  of  the  parish  and  church  or 
.  chapel  aforesaid,  for  the  use  of  such  heritors  or  other  parties  interestecf  who  may  apply  for 
dKm" 

.No  dissents  having  been  lodged  on  or  before  the  2nd  of  March,  the  Court  on  that  day  pro- 
Doonced  an  interlocutor  calling  on  the  pursuers  to  lodge  their  condescendence,  and  the  cause 
proceeded  regularly. 

On  the  32nd  June  following  the  Magistrates  of  Glasgow  and  several  other  heritors  moved  the 
Coort  for  leave  to  lodge  a  minute  of  dissent ;  but  this  was  refused  by  the  Court  on  the  ground 
dttt  no  such  dissent  cnild  be  received  after  the  2nd  of  March.  The  Court  held,  that  the  inter- 
:  locator  of  1^  i/th  of  February  1864,  which  was  embodied  in  the  intimation,  sufficiently  indicated 
\  to  the  heritors,  that  they  must  lodgie  their  dissents  within  ten  days  from  the  day  when  the  last 
iatioiatkm  was  made,  which  was  on  the  21st  of  February.  If  the  Court  was  right  in  its  ccm- 
Snction  of  the  interlocutor,  it  was  also  right  in  rejecting  the  minute  of  dissent.  But  the 
Magistrates  of  Glasgow  contend,  that  they  presented  their  minute  of  dissent  in  proper  time,  and 
^  it  oi^ht  to  have  been  received.  They  have  therefore  appealed  to  your  Lordships*  House 
aeainst  the  interlocutor  rejecting  the  minute  of  dissent,  and  tne  sole  question  now  to  be  decided 
B,  whether  it  was  rightly  rejected  ? 

This  turns  entirely  on  the  third  section  of  the  Act  of  1844.  I  have  already  called  your  Lord- 
lUps*  attention  to  the  terms  of  that  section,  and  I  need  not  repeat  them.  It  is  sufficient  to  say, 
that  the  Court  is  thereby  authorized  to  proceed  without  the  pevious  consent  of  the  heritors 
Rqoired  by  the  old  Statute.  It  is  sufficient  if  the  consent  of  a  majority  of  them  is  obtained 
after  due  intimation  to  them  of  the  action. 

The  sole  question  is,  whether  in  this  case  the  heritors  had  such  an  intimation  as  the  Statute 
l^ires.   I  think  they  had  not.    The  Statute  enacts,  that  such  of  the  heritors  as  shall  nor, 
^lia  a  time  to  be  fixed  by  the  Court,  and  to  be  specified  in  the  intimation,  judicially  state  their 
.  dinent,  shall,  for  certain  purposes,  be  taken  to  consent   I  will  assume,  that  intimation  of  the 
:  pendency  of  the  process  was  made  to  all  the  heritors,  but  I  cannot  discover,  that  the  intimation 
:  ipectfied  the  time  within  which  they  were  bound  to  express  their  dissent   It  is  certain,  that  no 
>odi  dme  was  expresslyfittd  in  terms.  But  it  is  said,  that  the  time  is  discoverable  by  necessary 
inqtlication  from  what  is  stated  on  the  face  of  the  intimation.  The  intimarion  sets  out  verbatim 
the  mterlocntor  of  the  Court.  That  interlocutor  directs  the  intimation  to  be  made  by  being  once 
nserted  in  two  specified  newspapers,  and  by  being  once  made  from  the  precentors*  desks  in  two 
churches,  and  it  further  directs,  that  these  intimations  shall  all  be  made  at  least  ten  days  before 
the  process  shall  again  be  moved  in  Court.    This,  I  must  remark,  is  a  strange  way  of  sisting 
;  but  I  suppose  it  may  be  taken  to  mean,  that  process  shall  be  sisted  for  at  least  ten  days 
*fierthe  last  of  the  three  indmations  shall  have  been  made. 

1  confess  I  do  not  think  this  is  a  compliance  with  the  Statute,  which  requires  the  Court  to  sist 
process  for  a  definite  time.  By  definite  time  is  evidendy  meant  a  time  fixed  by  the  Court ;  and 
1  can  discover  no  such  defining  in  this  interlocutor.  Nothing  as  to  the  time  dtuing  which  the 
xsting  is  to  endure  can  be  discovered  on  the  foce  of  the  interlocutor ;  it  can  only  be  ascertained 
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by  reference  to  extraneous  circumstances,  namely,  the  dates  of  the  intimations,  and  then  Dothicg . 
can  be  ascertained  except  the  minimum  of  time  during  which  the  sist  is  to  last  The  maximutn 
is  left  altogether  imcertain.    It  is  not  inconsistent  with  the  in^locutar,  that  the  si^  sfaoold 
endure  for  six  months,  or  for  any  other  length  of  time. 

I  am  aware/  however,  that  it  is  not  on  that  interlocutor  that  your  Lordships  are  in  form  called 
on  to  decide,  but  in  substance  the  whole  case  depends  upon  it.  The  interlocutor  complained  of 
and  now  under  appeal  refused  to  adroit  the  minute  of  dissent  of  the  appellants  tendered  in  Juoe, 
on  the  ground,  that  the  intimation  of  the  process  had  been  duly  made  to  them  from  which  the 
appellants  must  or  ought  to  have  discovered,  that  the  Court  had  fixed  the  2d  ctf  March  as  tbe 
time  within  which  dissent  must  be  judicially  stated.  To  this  I  cannot  agree.  I  doiibt  whether 
the  requirements  of  the  Statute  were  fulfilled  by  an  interlocutor  not  itseUF  ^ing  th^  time  during 
which  the  sist  was  to  endure,  but  leaving  it  to  be  discovered  by  extraneous  circunrnances  not 
necessarily  known  to  the  heritors.  I  further  doubt,  whether  the  hoitors  were  bound  to  understand, 
that  the  tmie  of  the  sist  and  the  time  allowed  them  for  signifying  their  assent  were  necessarily 
the  same.  But,  even  if  both  these  doubts  are  unfounded,  I  am  of  opinion,  that  the  intimation 
did  not  directlyor  by  implication  state  the  maximum, even  if  it  ought  to  be  considered  as  havii^ 
stated  the  minimum  of  time  during  which  the  sist  was  to  last.  And  so  that,  even  if  the  duration 
of  the  sist  and  the  time  for  signifying  dissent  were  to  be  considered  as  the  same,  there  was 
nothing  to  indicate  to  the  heritors,  that  they  were  out  of  the  time  when  they  moved,  on  the  zsd 
of  June  1864,  for  leave  to  lodge  a  minute  of  dissent. 

I  am  therefore  of  opinion,  that  the  interlocutor  of  the  6th  of  July,  whereby  the  Lords  of 
Session  refused  to  allow  the  minute  of  dissent,  was  wrong,  and  I  thuefore  sbaU  move  year 
Lordships,  that  it  be  reversed. 

Lord  Chelmsford.— My  Lords,  I  have  the  misfortune  to  differ  on  this  case  from  my  noble 
I        and  learned  friend  on  the  woolsack,  and  also,  I  believe,  ^om  my  noble  and  learned  friend  vba 
will  follow  me.   1  think,  that  the  interlocutor  appealed  from  ought  to  be  affirmed. 

Upon  the  interlocutor  the  only  question  which  arises  is,  whether  the  Lords  of  the  Council  and 
Session  had  complied  with  the  provisions  of  the  7  and  8  Vict.  c.  44,  in  appointing  intimation  to 
the  heritors  of  the  parish  of  Govan  of  a  process  of  disjunction  and  erection  of  the  parish,  and 
in  sisting  proceedings  on  such  process  fora  definite  time.  The  3d  section  of  the  Act  enacts,  that 
it  shall  be  lawful  for  the  Lords  of  Council  and  Session  before  whom  any  process  of  disjoining  or 
dividing  a  parish  shall  have  been  brought  to  appoint  special  intimation  thereof  to  be  made  in 
such  furm  and  manner,  as  the  said  Lords  of  Council  and  Session  shall  direct,  to  such  of  tbe 
heritors  of  the  valuation  of  the  parish  as  shall  not  have  already  either  given  their  consent  or 
judicially  stated  their  dissent,  and  to  sist  proceedings  in  such  process  for  a  definite  time  for  tltt 
purpose  of  allowing  such  heritors  to  state  judicially  their  consent  or  their  dissent. 

Upon  the  process  in  question,  the  Lords,  on  the  17th  February  1861,  made  the  interlocutor 
air  ady  quoted.  In  pursuance  of  this  interlocutor  intimation  was  made  from  the  precentors' 
desks  on  the  l8th  February,  and  was  inserted  in  the  Edinburgh  Gazette  and  the  North  British 
Advertiser  of  the  19th  and  20th  February  respectively.  The  intimation,  after  reciting  fully  tbe 
conclusions  of  the  summons  of  designation  and  erection,  set  out  the  interlocutor  of  the  17th 
February  verfiaWm^  and  intimated  that,  in  terms  of  the  appointment  therein,  the  pursuers  M 
lodged  printed  copies  of  the  summons  with  each  of  the  session  clerks  of  the  parish  of  Govan 
and  Church  or  Chapel  of  Partick,  for  the  use  of  such  of  tbe  heritors,  or  other  parties  interestct^ 
as  mi^ht  apply  for  tnem. 

It  IS  objected,  that  this  interlocutor  does  not  comply  with  the  requisitions  of  tbe  Act  of 
Parliament,  that  it  is  not  a  special  intimation  to  such  of  tbe  heritors  of  the  valuation  of  tbe 
parish  as  should  not  have  given  their  consent  or  stated  their  dissent ;  that  the  proceedings  vac 
not  sisted  for  a  definite  time,  and  that  a  definite  time  was  not  fixed  within  which  the  assent  or 
dissent  of  the  heritors  was  to  be  signified. 

It  appears  to  me,  that  none  of  these  objections  to  the  interlocutor  ought  to  prevaiL 

It  must  be  observed,  in  the  first  place,  that  the  form  and  manner  in  which  the  intimation  is  to 
be  made  is  left  by  the  Act  of  Parliament  to  the  direction  of  the  Lords  of  Council  and  Session. 
The  manner  of  promulgation  prescribed  by  them  is  quite  unobjectionable.  Intimation  from.the 
precentor's  desk  is  one  of  the  ordinary  modes  of  giving  notice  to  the  heritors  of  a  parish  of  say 
matters  in  which  they  are  interested,  and  even  if  it  were  not,  it  was  competent  to  the  Teind 
Court  to  direct  that  sort  of  notification  to  be  given,  and  their  interlocutor  in  this  respect,  and 
also  as  to  the  newspapers  in  which  publication  was  ord^ed  to  be  made,  cannot  be  questioned 
With  respect  to  the  form  of  the  intimation,  it  certainly  mi^ht  have  been  more  precise,  and  moie 
clearly  explanatory  of  its  object ;  but  it  is  in  the  form  which  has  been  in  use  since  the  pasang 
of  the  Act  of  7  and  8  Vict  c.  44,  and  it  appears  to  me  (although  open  to  criticism)  to  be  a  sufficient 
compliance  with  its  provisions. 

By  the  words  "  special  intimation in  the  Act,  I  do  not  imderstand  an  intimation  to  be  given 
specLiUy.  and  not  generally  to  the  heritors.  Tbe  words  are,  "it  shall  be  lavful  for  the  Lords  of 
Council  and  Session  before  whom  any  such  process  is  brought  to  appoint  special  imimatioa 
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.dneef''— that  is,  of  tbe  process.    And  the  iotimation  of  the  conclusions  of  the  summons 
'  appuDted  by  the  interlocutor  and  made  accordingly,  was  in ,  my  opinion  sufficiently  special 
iniimatuMi  of  the  process  to  satisfy  the  requisitions  of  the  Act. 

It  appears  to  me  also,  that  the  time  during  which  the  proceedings  were  to  be  sisted  is  intimated 
vith ssmcient  certainty,  by  stating,  that  "all  the  intimations  are  to  be  made  at  least  ten  days 
before  tbe  process  is  to  be  again  moved  in  Court."  There  was  no  difficulty  in  ascertaining  the 
timeftDin  which  the  ten  days  were  to  be  computed,  nor  any  uncertainty  occasioned  by  one  of  the 
oe^apers  having  what  was  called  two  days'  circulation ;  nor  from  the  different  periods  at  which 
the  intiinatioa  would  be  known  to  heritors  living  at  a  distance.  The  intimation  must  be  taken 
to  lure  been  made  in  each  instance  from  the  time  of  tbe  Brst  pubhcation  in  the  newspapers,  and 
it  is  immateriai  when  it  reached  the  heritors,  or  whether  it  ever  reached  them  at  all. 

It  vas  contended,  however^  that  even  if  distinct  notice  were  given  of  the  time  during  which 
the  proceedii^  would  be  sisted,  there  was  no  definite  time  fixed,  within  which  the  heritors  were 
icqutred  to  state  their  consent  or  dissent  And  it  is  upon  this  ground,  that  the  opinion  of  my 
tra  noble  and  learned  friends  in  favour  of  the  appellants  proceeds.  It  certainly  would  have 
been  better  if  this  had  been  intimated  more  distinctly  and  precisely.  But  the  only  object  of  th<; 
l^slatore  in  tbe  provisions  of  the  third  section  of  the  Act  was,  that  the  heritors  should  have  an 
oppononity  afforded  them  of  expressing  their  opinion  upon  the  process  for  disjoining  or  dividing 
a  parish  by  sisting  the  proceeaings  for  a  definite  time,  and  giving  intimation  to  them  in  such 
manner  and  form  as  the  Lords  of  Council  and  Session  should  direct.  When  the  intimation, 
therefore,  of  the  pending  process  was  made  to  them,  and  they  were  further  informed,  that  pro- 
ceedings had  been  sisted  for  a  specified  time,  they  must  have  known  perfectly  well,  that  this  was 
doae,  in  the  words  of  the  Act,  "  for  the  purpose  of  allowing  them  to  state  judicially  their  consent 
ordisient."  And  it  was  scarcely  possible  for  them  to  he  ignorant,  that  the  "definite  time" 
during  which  the  process  was  not  again  to  be  moved  in  Court,  and  the  "  time  fixed  "  within  which 
they  were  "judicially  to  state  their  dissent,"  was  one  and  the  same. 

Upon  these  grounds  I  am  of  opinion,  that  the  interlocutor  appealed  from  was  right,  and  that 
it  oa^t  to  be  affirmed. 

Lord  Kingsdown.— My  Lords,  it  is  not  without  regret,  that  I  find  myself  compelled  to  yield 
to  tbe  Directions  which  have  been  taken  to  the  sufficiency  of  this  intimation. 

The  Act  of  Parliament  gives  to  a  majority  of  the  heritors  tbe  power  of  interposing  summarily, 
ad  of  staying,  by  the  simple  expression  of  their  dissent,  any  process  for  disjoining  a  parish  iri 
^licb  their  property  lies.  In  order  to  afford  them  an  o|^ortunity  of  expressing  their  assent  or 
dissen^  the  Statute  provides,  that  a  special  intimation  shall  be  made  to  those  who  have  not 
atreuly  declared  their  opinion.  The  Lords  of  Session  are  to  direct  the  form  and  manner  in 
which  this  intimation  is  to  be  made,  and  they  are  to  sist  proceedings  in  such  process  for  a 
dcfiaiie  time,  for  the  purpose  of  allowing  such  heritors  to  state  judicially  their  consent  or  their 
diaeoL  And  such  of  them  as  shall  not  within  a  time  to  be  fixed  by  the  Lords  of  Session,  and 
be  specified  in  such  intimation  as  aforesaid,  judicially  state  their  dissent,  shall,  in  computing 
4esamtory  proportion  of  consent,  be  reckoned  as  consenting  heritors.  Much  no  doubt  is  left 
to  tbe  discretion  of  tbe  Court  with  respect  to  the  intimation,  and  the  manner  and  form  in  which 
it  is  to  be  made,  but  the  Statute  seems  to  me  to  have  required  positively  two  things — First,  that 
process  shall  be  sisted  for  a  definite  time  ;  and  secondly,  that  the  Court  shall,  and  that  the 
inamation  shall,  specify  a  time,  within  which  dissenting  heritors  shall  judicially  express  their 
disKnt. 

Tbe  periods,  to  which  the  process  is  to  be  sisted,  and  within  which  tbe  dissents  are  to  be 
expressed,  may  be  the  same  or  may  be  different,  as  the  Lords  may  think  most  convenient ;  but  I 
thuilc,  that  the  heritor  has  a  right  to  know  from  the  intimation  itself  what  the  period  is  within 
he  most  come  or  be  excluded.  It  is  said,  that,  at  all  events,  he  must  know,  that  he  cannot 
come  in  after  the  period  to  which  the  process  is  sisted.  Supposing  that  to  be  so,  he  cannot  tell 
vbether  he  bad  the  whole  of  that  period  allowed  him.  It  might  well  be,  that  the  process 
sbould  be  sisted  for  four  weeks,  and  that  only  four  weeks  should  be  allowed  for  the  expression  of 
usent  or  dissent.  But  here  there  is  the  further  difficulty,  that  the  process  is  not  sisted  for  a 
definite  period — that  is  to  say,  as  I  understand  the  words,  for  a  period  so  defined,  that  the  heritor 
OD  tell  by  the  intimation  when  it  will  end.  In  this  case  the  process  is  sisted  for  a  period  of  ten 
days,  beginning  from  a  time  which  is  quite  uncertam,  viz.  from  the  time  at  which  the  last  of  four 
■neral  notices — two  in  churches,  and  two  in  newspai>ers — shaU  have  been  given.  How  are 
the  heritors  rending  possibly  at  a  distance  to  ascertain  when  notices  have  been  given  in  a 
chtnth? 

It  appears  to  me,  therefore,  that,  in  the  first  place,  the  intimation  does  not  clearly  express,  that 
tbe  time  to  which  the  expression  of  dissent  is  limited  is  the  same  with  the  period  to  which  the 
process  is  usted ;  and  that  if  it  did,  the  period  to  which  the  process  is  sisted  is  not  distinctly 
stated  in  the  intimation,  and  that,  therefore,  the  positive  requisitions  of  the  Statute  are  not  complied 
vith.  In  spite,  therefore,  of  my  reluctance  to  overrule  the  decision  of  the  great  majority  ci  the 
Jnd£i»  below,  on  the  ground  of  an  irregularity  in  a  matter  <^  form,  by  vhidi  it  is  dimctilt  to 
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believe,  that  any  of  the  heritors  have  been  really  prejudiced,  I  do  not  feel  it  possible  to  sufqwrt 
the  judgment  below. 

Lord  Advocate. — My  Lords,  with  regard  to  the  form  of  judgment,  I  presume,  that  your  Lord- 
ships will  reverse  the  interlocutor,  and  remit  the  c^se  to  the  Court  of  Session,  with  instructions 
to  receive  the  minute  tendered  on  behalf  of  the  appellants. 

•Lord  Chancellor.— If  the  interlocutor  be  reversed,  all  the  rest  will  follow. 

Lord  Advocate. — Not  necessarily. 

Lord  Chancellor. — The  case  will  be  remitted  to  the  Court  of  Session  l%x  consequential 
proceedings. 

Lord  Advocaie.—Thax  is  enough.    There  is  a  decerniture  for  costs.    I  believe  the  ordinary 
form  now  is,  that  the  costs,  if  paid,  should  be  repaid  to  the  appellants. 
Lord  CHANC£LLOR.-~Ju3t  so. 

Interlocutors  reverstd,  and  cause  remittod,  wiik  dirtctiims. 

Appellant/  Agents,  R.  B.  Maconochle,  W.S. ;  Loch  and  Maclaurin,  Westminster.— iSfjj^M^- 
tmt/ Agents,  joiiie,  Strong,  and  Henry,  W.S.;  W.  and  H.  P.  Sharp,  London. 


APRIL  26.  1866. 

Thomas  Alexander  Lord  Lovat  and  Others,  Appellants,  v.  Archibald 
Thomas  Frederick  Fraser,  Esq.  of  Abertarf,  Respondent;  et  i  contra. 

Entail— Estate  subject  to  just  debts — Costs  of  defending  estate— Heir  and  Executor — A,bydtd 
of  entail,  disponed  lands  to  F  and  certain  heirs  of  entail "  under  burden  of^  nil  my  Just  and 
law/ul  debtst  due  and  addebted  at  my  death,  which  said  deits  shall  noways  diminish  my  extcutry 
or  other  funds,  property,  or  effects*'  Varieits  parses  after  A's  death  made  demands  aU 
raised  actions  against  F,  as  executor,  whi^  were  decided  by  the  Court  to  be  unfounded,  and  F, 
in  resisting  such  demands,  incurred  expenses  amounting  to  £27^1. 

Held  (by  lords  Cranworth  L.C  and  CnKiMSroitD-^issentiente  Lord  Kingsdows, 
partly  reversing  judgment),  That  F  was  not  entitled  to  recover  such  expenses  a^nst  tie 
estate  which  had  been  burdened  with  A's  debts,  because  such  expenses  were  costs  incurred  in  tkl 
administration  of  the  personal  estate,  and  were  not  debts  due  oy  A  at  his  death. 

Held  further,  That  it  made  no  difference  whether  those  ej^nses  were  properly  incurred  or  net, 
nor  whether  for  the  benefit  of  the  estate  or  not. 

Appeal — Competency — Interlocutor  of  Lord  Ordinary  not  reclaimed — Where  an  interlocuter 
of  the  Lord  Ordinary  is  acquUsced  in  or  not  reclaimed  against,  to  the  Inner  House,  no  apptd 
lies  to  the  House  of  Lords  against  it} 

The  pursuer  succeeded  to  the  estate  of  AbertarfT  in  Inverness-shire,  under  deeds  of  entail 
executed  by  his  grandfather  the  Hon.  Archibald  Frasw  of  Lovat,  who  was  fee  simple  profffielor 
of  these  estates.  The  pursuer  was  also  his  grandfather^  residuary  legatee  and  general  dispoDCC; 

After  the  Hon.  Archioald  Eraser's  death,  certain  claims  were  made  oy  his  creditors  against  die 
present  pursuer  as  representing  him.  Some  of  these  daims  were  admitted,  and  o^ers  vcfc 
reusted,  oy  the  pursuer,  who,  after  litigation,  succeeded  in  considerably  reducing  them.  The 
sums  for  which  he  was  found  liable,  and  those  which  he  did  not  resist  amounted  in  all  to 
£(>i96  OS.  y^.i  which  be  paid,  taking  assignations  from  the  creditors. 

The  present  action  was  raised  by  Mr.  Fraser  of  Abertarff,  as  executor  of  his  grandfaAcr 
Archibald  Fraser>  and  directed  against  himself  as  heir  of  entail  in  possession  of  the  entailed 
estate  of  Abertarfi*,  and  against  Lord  Lovat  and  others  as  the  heirs  substitute  of  entail,  for  the 
purpose  of  having  it  declared,  that  the  sums  thus  paid  by  the  pursuer  were  the  proper  debts  of 
the  Hon.  Archibald  Fraser ;  and  that,  under  the  provisions  of  his  settlement,  they,  and  the 
expenses  incurred  in  the  litigations  in  reference  to  them,  formed  burdens  on  the  entailed  estate 
of  Abertarff.  An  interlocutor  was  pronounced  by  Lord  Handyside  on  20th  November  iSji 
finding,  that  the  debts  in  question  fxirmed  burdens  on  the  entailed  estate,  but  that  the  entailed 
estate  was  not  liable  in  payment  of  the  expenses  of  the  litigations  in  which  these  debts  had  been 
constituted.   This  interlocutor,  m  so  far  as  it  d^t  with  the  debts,  was  adhered  to  in  the  Inner 


^  See  previous  report  16  D.  645;  21  D.  ii$4;  31  Sc.  Jur.  656^  S.  C.  L.  R.  i  Sc.  Apw24; 
4  Macph.  H.  L.  32 ;  38  Sc.  Jur.  372. 
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Hotse ;  but  in  so  far  as  it  dealt  with  the  ejtpenws  of  the  litigations  it  was  recalled,  and  the  cause 

n>  remitted  to  the  Lord  Ordinary  to  allo-r  parties  to  add  to  and  ccmdude  their  pnx^. 
Tbe  only  question  remaining  was,  Whether  the  expenses  of  the  litigations  were  also  burdens 

n  ikeeniaued  estate  of  Abertarff,  or  whether  they  fell  to  be  paid  out  of  the  executry  of  the 

Hon.  Archibald  Fraser,  to  which  the  pursuer  had  succeeded  as  his  residuary  legatee  ? 
Tke  cause  being  remitted  back  to  the  Lord  Ordinary,  the  parties  lodged  prints  of  documents 

cmoiniiig  excerpts  irom  the  process  in  question ;  and,  by  a  minute,  they  renounced  probation. 
He  entail  of  Abertarff' conveyed  the  lands  "under  burden  of  aU'my  just  and  lawful  debts  due 

Md  addebted,  or  which  may  be  due  and  addebted  by  me  at  my  death,  which  said  debts  shall 
Dm*s  diminish  my  executry  or  other  funds,  property,  or  effects,  unless  such  executry  shall  be 
p\n  and  conveyed  by  me  to  the  said  Thomas  Alexander  Fraser  of  Strichen  [tbe  defender  Lord 
Ltwat]  and  the  other  substitutes  above  mentioned." 

Theprocesses  which  were  litigated  by  the  pursuer  were  live  in  number;  the  total  sums  claimed 
in  these  processes  amounted  to  ^7888  8j.  2d.  The  sums  which  were  ultimately  found  due 
unonnted  only  to  ^£4986  gs.  2(i. ;  and  in  this  way  the  pursuer,  by  these  litigations,  reduced  the 
diims  on  the  estate  by  2901  19^.  In  four  of  the  litigations,  however,  he  was  found  liable  in 
o^ienses,  and  in  the  remaining  litigation  neither  p^ty  was  found  entitled  to  expenses.  The 
note  sum  which  the  pursuer  paid  as  expenses  in  these  litigations,  and  which  he  now  sou^t  t>> 
make  t  bwden  on  the  entailed  estates,  was  ^£2782  or.  v^.,  only  ^^119  i%s.  less  than  tiie 
reductioD  which  he  had  succeeded  by  these  litigations  in  effecting  ori  the  claims  themselves. 

Three  of  Aese  professes  were  actions  for  melioration  by  tenants  on  the  entailed  estates^ 
Lorat,  which  estates,  however,  did  not  descend  to  the  pursuer.  The  actions  were  directed  against 
him  as  general  representative  of  Archibald  Fraser ;  and  in  all  of  them  he  tmsuccessfully  main- 
tuned  the  plea,  that  not  he,  but  the  thai  heir  of  entail  in  possession  of  the  estates  of  Lovat, 
was  tbe  party  liable  for  meliorations. 

Iidie  fest  of  these  cases  the  claim  was  for  ^^1236  4J-.  Zd.  sterling,  and  after  issues  had  been 
prepared  a  compromise  was  effected,  by  which  the  jpresent  pursuer  agreed  to  pay,  and  the  pur- 
werof  that  action  to  accept  in  full  of  his  claims,  £7$o,  the  present  pursuer  agreeing  to  pay  the 
npenses.   The  total  expenses  in  that  process  paid  by  the  present  pursuer  amounted  to  ^^989 

The  second  action  for  meliorations,  in  which  the  sum  claimed  was  j^sgi  ^.  6d.,  consisting  of 
two  separate  sums  of  ^£236  lor.  and  ^^354  19J.  (xi.,  was  sent  to  a  jury  on  separate  issues.  The 
fresent  pursue  was  found  liable  only  'm  £2^6  lor.,  and  in  that  part  of  the  expenses  of  process 
*^  bad  been  iiKmrred  in  the  discussion.  The  total  expenses  paid  in  that  case  by  the  present 
pnrsoer  amounted  to  £$07  %s.  s^d. 

The  third  action  for  meliorations  claimed  /600,  and  the  sum  found  dtie  was  only  £4^ ;  but  the 
ptttn  pursuer  was  again  found  liable  in  expenses,  subject  to  modification,  and  in  uut  case  the 
lot^  amount  of  expenses  paid  by  him  was  £^2A  4^. 

Aaother  of  the  processes  was  a  claim  for  £1260  14;.,  as  clothing  furnished  to  the  Honourable 
A"Mtald  Fraser,  as  commandant  of  the  Invemess-shire  Militia.  In  that  process  the  present 
pursoer  was  found  liable  in  the  sum  of  ^£901  9^.  2</.,  and  in  the  expenses  of  process  of  the 
piBsner  of  that  action,  amounting,  along  with  his  own  expenses,  to  j£ 1 29  \2s.  In  the  last  fnY>ces5 
cenaioarrears  of  a  sinking  fund  established  under  Act  of  Parliament,  for  the  purpose  of  paying  the 
00  tbe  Lovat  estates,  were  claimed  by  the  judicial  factor  appointed  to  administer  that  fund. 
The  sum  claimed  in  this  process  was  ;£4200.  The  present  pursuer  denied  liability  in  iolo,  but 
Itt  was  found  liable  to  the  extent  of  ^£3054  lotr.,  but  no  expenses  were  found  due  to  either  party. 
Tie  expenses,  however,  incurred  by  the  present  pursuer  amounted  10^331  4J. 

The  Court  of  Session  held,  that  the  executor  was  entitled  to  relief  as  to  those  expenses  where 
Wither  party  was  allowed  costs  by  the  Court,  but  not  as  to  the  costs  where  the  Court  had 
ttBdcmned  him  in  costs,  and  that  the  first  mentioned  costs  were  a  burden  on  the  entailed  estate. 

Lord  Lovat  appealed  against  that  part  of  the  interlocutor  which  found,  that  the  respondent} 
A  T.  F.  Fraser,  £5q.  of  Abertarff,  was  entitled  to  reimbursement  out  of  the  entailed  estate,  of 
Mth  expenses  as  he  had  pR^>erly  incurred  as  exeoitor  in  defending  the  estate  fn»n  unfounded 

Tbe  appelant,  Lord  Lovat,  in  Im  prints  cast  submitted,  that  there  ought  to  be  a  reversal  for 
wMIowmg  reasons: — i.  Because, according  to  the  true  construction  of  the  deeds  of  1808  and 
|8i2,ttte  respondent  became  institute  of  entail,and  came  precisely  into  the  place  of  the  appellant 
u)rd  Lovat,  the  original  institute,  both  as  regards  the  succession  to  the  lands  and  estate  and  the 
pynent  of  the  entailer's  debts  out  of  the  executry,  in  the  event  which  happened  of  such 
*«™tty being  bequeathed  to  him ;  and  these  debts  accordingly  fall  to  be  paid  by  the  respondent 
wt  of  the  executry.  2.  Because  the  liability  of  the  respondent  for  these  debts  is  entirely 
un^fected  by  the  terms  of  the  deed  of  entail  of  1851,  executed  by  him  in  obedience  to  the  judg- 
■MOte  pronounced  in  the  previous  action  of  declarator,  which  deed  was  not  intended  to  effect 
•Bd  did  not  effect  any  change  in  regard  to  the  liability  of  the  respondent  for  the  said  debts,  or 
teiais  cr  import  of  the  said  deeds  of  1808  and  1812  taken  together  as  regards  burdens,  but 
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left  the  legal  effect  of  these  deeds  as  regards  such  burdens  to  stand  as  before.  3.  Because  the 
respondent  having  improperly  made  up  fee  simple  titles  to  the  said  estate,  and  created  buideu 
over  the  same  while  he  held  the  estate  under  such  titles,  is  not  enttded  to  have  burdens  or  charges 
thrown  upon  such  estate  until  these  previous  burdens  are  discharged  and  the  estate  is  disen- 
cumbered thereof.  4.  Because  the  respondent  having  also  during  the  period  when  he  possessed 
the  estate  on  the  fee  simple  titles  made  up  by  him  thereto,  contracted  debts  vhich  still  subsist, 
and  for  which  such  estate  may  be  attached  and  sold,  he  is  bound,  before  being  allowed  to  charge 
the  estate  with  debts  or  burdens,  to  pay  off  and  discharge  all  such  debts  contracted  by  him ;  or 
to  give  security,  that  such  debts  shall  not  in  time  to  come  affect  the  entailed  estate,  and  that  the 
estate  shall  not  be  attached  and  sold  therefor.  5.  Because  the  entailer  having  conveyed  the 
estate  to  the  heirs  of  entail  under  burdm  of  his  own  debts  only,  and  not  having  provided,  that 
the  expenses  of  litigation  said  to  have  been  incurred  by  the  respondent,  amounting  to  j^jzj  iil 
td.j  or  any  expenses  incurred  by  him,  should  be  made  burdens  upon  the  entailed  estate,  it  ii 
tncompetrat  and  u/tm  r/ires  to  impose  these  expenses  as  a  burden  on  the  estate.  &  Because 
said  expenses  were  incurred  by  the  respondent  in  a  litigation  directed  against  him  as  an  individoal 
and  for  his  own  behoof,  and  not  in  any  degree  as  representing  the  entailed  estate  or  the  hdisof 
entail,  because  they  were  not  incurred  by  htm  in  bond  fide,  but  improperly,  and  because  the 
respondent,  having  entered  into  a  voluntary  arrangement  whereby  he  undertook  to  pay  these 
expenses,  he  is  bound  to  abide  by  such  arrangement,  and  is  not  entitled  to  relief  of  suci 
expenses  out  of  the  entailed  estate.  7.  Because  even  assuming  such  expenses  to  have  bees 
incurred  in  bond  fide  and  beneficially  for  the  estate  and  the  heirs  of  entail,  and  that  the  lespcud- 
ent  is  in  a  position  to  claim  relief  thereof,  neither  the  estate  nor  the  heirs  of  entail <an  be  made 
liable  therefor,  and  the  same  cannot  be  made  a  burden  upon  that  estate. 

The  respondent,  A.  T.  F.  Fraser,  in  his  printed  case  contended  in  answer  to  the  original  appeal 
— I.  That  by  the  deed  of  entail  of  Abertarff,  executed  in  185 1  at  sight  of  the  Court,  the  entailed 
estates  were  liable  in  payment  of  the  debts  of  the  entailer,  to  the  total  relief  of  his  execuay,aiid 
that  the  entailed  lands  were  to  bear  the  whole  burden  of  such  debts. 

As  to  the  cross  appeal  hecontoided— i.  That  the  Court  below  was  wrong  in  disposing  of  the 
question  whether  the  litigations  were  properly  or  improperly  conducted  on  a  mere  presum[Hioa 
funded  upon  the  result  of  these  litigations,  and  without  consideration  of  the  nature  of  the  daiw 
resisted,  and  of  the  defences  pieced,  i.  That  the  litigations  in  which  the  expenses  were 
incurred  were  necessary  for  the  examination  and  constitution  of  the  debts,  and  were  conducted 
honA  fidtf  and  on  the  whole  properly  by  the  appellant,  A.  T.  F.  Fraser.  3.  That  the  appellani^ 
A.  T.  F.  Fraser,  was  entitled  to  relief  of  the  expenses  of  the  litigations  under  the  clause  in  the 
entail  which  provides,  that  the  debts  should  nowise  afiect  or  diminish  the  executry. 

Lard  Advocate  (j4oncniff)^  and  RoU  Q.C.,  for  the  appellant  Lord  Lovat 

Tk*  Attorn^  Gentral  {jPalmtt%  Sir  H.  Cairns  Q.C,  and  APLennaH,  for  the  respondent 


Lord  Chancellor  Cranworth.— My  Lords,  this  was  an  appeal  against  several  interlocutors 
of  the  Court  of  Session  pronounced  in  a  cause  in  which  the  respondent  was  pursuer,  and  the 
appellants  were  defenders. 

The  dispute  arose  out  of  two  deeds  of  entail  and  settlement  executed  by  Archibald  Fraser  of 
Lovat  the  grandfather  of  the  respondent.  The  first  of  these  deeds  was  executed  on  the  lyh 
August  180S,  and  thereby  the  said  Archibald  Fraser  gave  and  disponed  his  lands  of  Abertaiif  to 
and  in  favour  of  the  appellant,  Thomas  Alexander  Fraser,  now  Lord  Lovat,  whom  SaxXiag,  u 
various  heirs  substitute  named  in  the  deed ;  nevertheless,  with  and  under  the  burden  of  payonf 
of  all  his  just  debts  which  might  be  due  from  him  at  his  decease,  which  said  debts  he  declared 
"shall  in  nowise  affect  or  diminish  my  executry,  or  other  lands  or  effects,  unless  such  executiT 
shall  be  given  and  conveyed  by  me  to  the  said  Thomas  Alexander  Fraser  and  the  other  substi- 
tutes above  mentioned  ; "  and  in  the  deed  was  reserved  to  the  said  Archibald  Fraser  an  absolute 
power  of  revoking  or  altering  the  same  at  any  time  during  his  life. 

By  another  deed  bearing  date  the  2nd  July  i8i2,tbe  said  settler,  reciting  the  deed  of  1808,  and 
his  power  to  revoke  or  alter  the  same,  expressed  his  intention  to  exercise  that  power  to  the  extot 
of  appointing  his  grandson  Archibald  Thomas  Frederick  Fraser,  the  new  respondent,  and  the  bwis 
of  his  body,  to  succeed  to  the  said  property  immediately  after  himself,  and  failure  of  his  heirs  of 
his  body,  whom  failing,  to  the  persons  named  in  the  said  former  deed,  to  succeed  as  hein 
substitute  in  the  order  therein  mentioned. 

The  said  Archibald  Fraser  died  in  the  month  of  December  1815,  and  he  did  not  give  his 
executry  to  the  said  Thomas  Alexander  Fraser,  so  that  the  debts  due  from  him  at  his  decease 
became  a  charge  on  the  entailed  estates. 

The  present  respondent,  the  institute  named  in  the  deed  of  1813,  .was  a  minor  at  the  deadi  of 
his  grandfather,  the  settler,  and  his  curators  or  trustees  disputed  his  obligation  to  execute  a  deed 
of  ent^  pursuant  to  the  deeds  to  which  I  have  referred,  cwtending,  for  reasons  to  which  I  need 
not  advert,  that  he  was  entitled  to  the  Lands  in  question  in  fee  simple.  The  present  appcQut, 
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Lord  Lont,  and  other  pcrscms  intercited  after  bim  under  the  deeds  of  1808  and  1812,  thereupon 
laiicd  a  action  of  declarator  of  entail  against  the  respondent,  insisting  on  their  right  to  have  a 
proper  deed  of  entail  executed  for  the  purpose  of  carrying  into  effect  the  prortsions  of  those 


Hits  led  to  a  very  protracted  litigation,  which  ended  in  establishing  the  liability  of  the  respond- 
I  entioexecute  a  deed  of  entail  in  conformity  with  the  deeds  of  180S  and  1812.    And  such  a  deed 
I  vasaanrdingly  prepared,  under  the  sanction  of  the  Court,  bearing  date  the  8th  of  February  1851, 
md  fas  executed  by  all  necessary  parties.  This  deed  contained  a  declaration,  that  the  settlement 
ibaebr  made  was  under  tbe  burden  of  payment  of  all  the  just  and  lawful  debts  of  the  said 
decosed  Archibald  Fraser,  due  and  indebted  by  him  at  his  death.  The  respondent  thus  became 
sesedofthe  lands  burdened  as  aforesaid  to  him  and  the  heirs  male  of  his  body,  whom  failing,  to 
tbe  ippellant  Lord  Lovat  and  the  heirs  male  of  his  body,  whom  failing,  to  the  other  substitutes 
named  in  tbe  deed  of  180S. 
Thiideed  having  been  thus  executed  in  Febriiary  1851,  the  respondent,  in  the  following  month 
December,  raised  the  present  action  against  Lord  Lovat  anfl  his  sons,  who  are  the  appellaints 
■  Ae  first  a^^peal,  and  against  tbe  other  heirs  substitute  named  in  tbe  deed  of  entail,  concluding 
iat  it  Mght  to  be  declared,  that  the  several  sums  thmin  mentioned,  makmg  together  the  sum  of 
:  j£6i86^  were  just  and  lawful  debts  of  Archibald  Fraser,  tbe  settler,  due  by  him  at  his  decease, 
aid  had  been  paid  by  the  pursuer  as  his  general  disponee  and  representative  in  mobilibHS;  and 
iKther,  that  it  ought  to  be  declared,  that  the  lands  included  in  the  deed  of  entail  executed  on  the 
8tii  February  185 1,  were  held  under  burden  of  the  payment  of  all  the  debts  of  the  said  Archibald 
Fraser  due  at  bis  decease,  including  these  debts,  and  of  relieving  the  executry  of  the  said 
\  Archibald  Fraser  from  the  payment  thereof,  and  that  the  said  lands  might  be  sold  therefor,  and 
'  Anber,  that  it  might  be  declared  that  the  pursuer  was  entitled  to  be  relieved  out  of  the  entailed 
:  buds  of  tbe  sum  of  ^2791  \s.  9^/.,  as  the  expenses  of  litigation  incurred  by  him  bond  Jide,  and 
:  keneficially  for  the  heirs  of  entail  as  set  forth  in  the  condescendence  and  that  the  said  lands 
:  are  liable  in  payment  thereof,  and  to  be  attached  and  sold  therefor. 

The  pursuer,  tbe  now  respondent,  stated  in  his  condescendence,  that  several  of  the  sums, 
tttkingup  tbe  said  sum  of  £6186,  had  been  due  to  the  creditors  of  the  deceased,  who  claimed, 
ad  raised  actions  against  him  to  recover  sums  greatly  exceeding  tbe  amount  which  they  ulti- 
wely  succeeded  in  establishing  as  due  to  them,  and  that  he  resisted  these  demands,  and  so 
fcigated  not  only  bond  Jide,  but  also  beneficially  for  the  estate  ultimately  liable  for  the  debts  in 
Westioa ;  but  he  alleged,  that  the  expenses  of  the  litigation  amounted  to  £2782,  or,  as  stated  in 
■e  snnunons,  /2791,  and  which  sum,  therefore,  he  insisted,  was  a  charge  on  the  entailed  lands 
in  additiiHi  to  the  £6186. 

Tbe  appellants  and  the  other  defenders  contended,  oA  grounds  to  which  it  is  unnecessuy  now 
<■  loadmt,  that  the  entailed  lands,  in  the  circumstances  which  had  occurred,  were  not  liable  to 
!  karthe  burden  of  the  debts  of  the  deceased,  and  so  they  disputed  the  right  of  the  respondent  to 
At  relief  be  sought  both  as  regarded  the  £6186  and  the  ^2791. 

Tberecord  having  been  closed,  the  Lord  Ordinary  pronounced  his  interlocutor  of  the  17th  June 
'<33-  He  found,  "that  by  the  express  terms  of  the  clause  in  the  deed  of  entail,  dated  8th 
Febrnary  1851,  the  payment  of  all  the  just  and  lawful  debts  due  by  the  late  Archibald  Fraser  of 
IfWi  u  his  death  is  declared  to  be  a  burden  on  the  entailed  lands,  and  in  nowise  to  affect  or 
^iminiih  his  executry,  except  only  in  the  event  of  the  executry  being  given  and  conveyed  to  the 
•fcnda-  and  tbe  other  substitutes,  which  contingency  never  emerged :  Finds,  that  this  deed  of 
Jlwlwas  prepared  under  the  directions  of,  and  has  been  approved  by,  tbe  Court  of  Session,  and, 
ou  die  inserdoo  of  the  aforesaid  clause  was  objected  to  by  the  defender,  but,  that  bis  objections 
^  repelled  in  this  Court  and  in  tbe  House  of  Lords :  Finds,  that  there  is  nothing  in  tbe  provi- 
>ns  contained  in  the  deeds  of  1 5th  August  1808  and  2nd  July  iSi3,  which,  either  according  to 
;  neirtntt  nteantng  or  legal  effect,  are  inconsistent  with  the  sound  construction  of  the  aforesaid 
™^  in  the  deed  of  entail  of  1 85 1 :  Therefore  finds  and  declare^  that  the  lands  included  in  the 
;  «ed  of  entail  of  1851  are  held  under  the  burden  of  payment  of  the  debts  due  by  the  deceased 
HoDoorahle  Archibald  Fraser  of  Lovat,  and  of  relieving  his  executry  of  the  same ;  and  appoints 
°K  case  to  be  enrolled  for  the  purpose  of  bearing  parties  as  to  the  future  mode  ^  procedure,  and 
■»  the  mean  time  reserves  all  questions  of  expenses." 

The  defenders,  bein^  dissatisfied  with  the  decision  of  the  Lord  Ordinary,  lodged  a  teclaiming 
We  to  the  First  Division  of  the  Court  of  Session,  but  that  Court  concurred  with  the  Lora 
"™»ary,  and  adhered  to  his  interlocutor. 

By  a  further  interlocutor  dated  the  20th  of  November  1855,  the  Lord  Ordinary  found  and 
«chrtd,  that  the  various  sums  specified  in  the  first  conclusion  of  the  summons,  amounting  to 
i6i86,  were  just  and  lawful  debts  of  the  deceased,  and  had  been  paid  by  the  respondent  as 
SMcral  disponee  and  representative  in  mobilibus,  but  he  declined  to  make  declarator,  that  the 
:  wailed  lands  were  liable  to  the  payment  of  these  debts  until  the  pursuer  should  have  produced 
:  jwtain  discharges  specified  in  the  mterlocutor  j  and  as  to  the  last  conclusion  of  the  summons  the 
Lot!  Ordinary  found,  that  the  pursuer  was  not  entitled  to  relief  out  of  the  entailed  lands  as  to 
tte  laid  stun  of  ^£2791,  and  ftssoilaed  the  defenders  from  that  conchision  of  the  summon 
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The  appellants  reclaimed  against  this  interlocutor  to  the  First  Division  of  the  Court  as  to  so 
much  of  the  interlocutor  as  relates  to  the  last  conclusion  of  the  summons,  i.e,  to  the  j£279i,  the 
sum  claimed  for  expenses  of  litigation-  The  Lords  recalled  the  interlocutor,  but  quoad  idtrt 
they  adhered  to  it,  and  refused  the  reclaiming  note,  and  they  remitted  to  the  Lord  Crdinaiy  te 
allov  an  opportunity  of  sabstantiatins  their  respective  averments  as  regarded  the  said  sum  of 

By  an  interlocutor  of  the  8th  June  1858  the  Lord  Ordinary  found,  that  the  pursuer  was  eotitled 
to  relief  in  respect  of  the  sum  claimed  as  aforesaid  for  expenses  of  litigation,  with  ceruin 
specified  exceptions,  and  subject  to  taxation,  aind  by  another  interlocutor  of  the  ijtb  of  the  suk 
month  of  June,  he  found,  that  the  discharges  required  by  the  ioterloctuw  of  the  30th  of  Novembor 
1S55  had  been  produced,  and  he  therefore  found  and  declared,  that  the  lands  included  in  tbe 
deed  of  entail  or  the  8th  February  1851  were  liable  to  the  sum  of  ^6186  menticmed  in  the  suid> 
mons,  and  might  be  attached  and  sold,  in  so  far  as  might  be  necessary  for  payment  thereof. 

Against  these  two  last  interlocutors,  the  pursuer  lodged  a  reclaiming  note,  and  by  an  inter- 
locutor of  the  First  Division  made^on  the  7th  of  July  1859,  tbe  Lords  found,  that  the  reclaimini 
note,  so  Hx  as  related  to  the  interlocutor  of  the  17th  June  1858,  was  not  insisted  in,  and  therd'm 
they  refused  to  recall  the  same ;  but  as  to  the  interlocutor  of  the  8th  June  1858,  they  recalled  tb» 
same,  and  found,  that  the  pursuer  was  entitled  to  relief  out  of  the  entailed  lands  to  a  sum  of  ^331, 
part  of  the  sum  of  ^2791,  claimed  for  expenses  of  litigation,  subject,  however,  to  taxation,  Imt 
was  not  entitled  to  any  further  part  of  that  sum.  The  result  of  such  further  proceedings  wa% 
that  this  sum  of  ^331  was  reduced  by  taxation  to  ^323. 

Both  parties  were  dissatisfied  with  this  result.  Lord  Lovat,  and  those  entitled  after  him  to 
the  entailed  lands,  disputed  the  liability  of  the  lands  to  make  good  the  £^2^.  On  the  other  baod 
the  pursuer  contended,  that  the  Court  ought  to  have  declared  the  whole  of  the  j£279i  (sutgect  if 
necessary  to  taxation)  to  be  a  charge  on  the  entailed  lands. 

Qnss  appeals  were  presented  by  each  party,  and  were, beard  alt  your  Lordships'  bar  befotetht 
Easter  recess.  The  first  ap|)eal  wa^  that  of  Lord  Lovat  and  his  sons,  and  as  presented  to  vour 
Lordships'  House,  it  complained  not  only  of  the  char^  of  ^£323  for  expenses,  but  also  ot  tlx 
charge  of  ;£6i86  for  the  debts.  But  your  Lordships  intimated,  in  the  course  of  the  argument 
that  as  to  that  latter  sum  they  could  not  entertain  any  appeal,  for  as  the  reclaiming  note  lodged 
against  the  Lord  Ordinary's  interlocutor  of  the  17th  June  1858,  whi^h  had  declaxed  the  entauei 
lands  liable  to  the  payment  of  that  sum,  was  not  insisted  in,  the  parties  must  be  taken  to  have 
acquiesced  in  its  propriety.  The  question,  therefore,  before  this  House  on  that  appeal,  was  cod* 
fined  to  the  charge  of  the  sum  of  ^^323,  which,  by  the  interlocutor  of  the  7th  July  1857  and  tlx 
subsequent  taxation,  had  been  found  to  be  tbe  amount  of  a  certain  portion  of  the  expenses  of  lin- 
gation.  The  appeal  by  the  original  pursaer  was  directed  to  the  object  of  establishing  a  title  to  afi 
tbe  sums  incurred  in  the  expenses  of  litigation,  and  which  the  Court,  except  as  to  the  £y2%)i>^ 
disallowed.  The  question  in  both  appeals  was  substantially  the  same,  i.t.  as  to  the  proper 
interpretation  of  the  clause  in  tbe  deed  of  8th  February  1851,  declaring,  that  the  entailed  lands 
were  to  be  held,  "  with  and  under  the  burden  of  payment  of  all  the  just  and  lawful  debts  of  tbe 
said  deceased  Archibald  Fraser  due  or  addebted  by  bim  at  his  death,  which  said  delHC  shall  il 
nowise  affect  or  diminish  his  executry  or  other  funds,  property,  and  effects." 

On  the  part  of  Lord  Lovat  and  the  heirs  substitute  of  entail,  it  was  ccmtended,  that  nothbg  ii 
charged  on  the  lands  which  was  not  a  debt,  which  the  deceased  was  liable  to  pay  in  his  lifetime; 
that  tbe  costs  (tf  litigation  now  sought  to  be  added  to  the  amount  of  such  debts  not  only  wcrwA 
debts  of  the  deceasra,  but  were  occasioned  by  unjust  demands  set  up  after  his  death  by  person 
claiming  against  his  executor  sums  as  due  from  him  which  were  not  due.  On  the  part  of  the 
original  pursuer,  the  argument  was,  that  the  charge  of  just  and  lawful  debts  due  frnn  the 
deceased  at  his  death  must  be  taken  to  include  a  charge  of  all  costs  fairly  incurred  in  ascertainioi 
what  these  debts  are,  and  more  especially,  as  in  this  case,  the  costs  of  resisting  excessive  d^nw^ 
unjustly  made  against  the  executry.  It  is  now  for  your  Lordships  to  decide  between  these  coe* 
flicting  ar^ments. 

My  advice  to  your  Lordships  is  in  favour  of  lx>rd  Lovat  and  the  parties  entitled  after  him  as 
heirs  substitute  in  the  entail.  I  do  not  thinle,  that  any  part  of  the  sum  constituting  the  expenses 
of  litigation  can  be  treated  as  having  been  charged  by  the  settler  on  the  entailed  lands.  The 
question  is,  in  strictness,  whether  these  expenses  are  so  charged  by  the  deed  of  the  8th  Febroary 
1851  ?  But  as  that  deed  recites  the  previous  deeds  of  the  15th  August  1808,  and  the  2iid  Jtil]r 
1812,  and  appears  on  the  face  of  it  to  have  been  framed  in  order  to  carry  into  execution  ^« 
purposes  of  these  deeds,  I  should  have  been  very  unwilling  to  act  on  the  deed  of  1851  independ- 
ently of  the  priw  deeds,  if  there  had  been,  which  I  do  not  think  there  is,  any  coaBict  betuea 
them,  and  I  am  willing  to  consider  the  subject  as  depending  on  the  true  effect  of  the  deeds » 
1808  and  1812,  the  purpose  of  those  deeds  being,  as  I  think,  effectually  embodied  in  the  deed  of 
1851. 

The  question  therefore  may  be  thus  stated.  When  a  testator  charges  his  real  estate  with  iw 
payment     his  debts  in  exoneration  of  his  personalty,  and,  after  his  death,  a  creditor  sues  die 
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encmr  and  puts  him  to  costs  in  resisting  so  much  of  the  demand  as  was  unfounded,  can  the 
eteconv  recover  those  costs  from  the  real  estate  ?    He  may  certainly  recover  the  amount  of  the 
debt  fUch  has  been  established  by  the  creditor,  and  which  I  assume  the  executor  to  have  paid. 
Bat  I  annot  discover  any  principle  for  fixing  the  real  estate  with  the  costs  of  litigation  to  which 
tbeeucuior  has  been  wrongfully  put  by  a  person  setting  up  against  the  testator's  estate  an 
I    ntfooDded  claim  of  debt    If  such  coats  have  been  properly  incurred  by  the  executor,  he  may 
I    icoia  tSem  out  of  any  fund  coming  to  his  hands  as  executor.  But  that  is  because  they  have  been 
!    ctKcsneoessartly  iiunured  in  the  due  administration  <A  bis  tesutor's  estate,  and  the  rule  in  England, 
isd,  as  I  cooceire  in  Scotland  also,  is,  that  the  costs  of  adnunistratitm  are  paid  out  of  the  general 
pmNOl  estate.  Lord  Curriehill  treats  it  as  dear,  that  in  Scotland  an  executor  properly  incurring 
CMtsfbr  the  benefit  of  third  parties  claiming  under  the  testator,  is  entitled  to  be  indemnified  out 
I  of  the  encutry  estate  itself,  and  not  out  of  the  estate  for  the  benefit  of  which  they  were  incurred. 
I   This  is,  I  connive,  in  exact  conformity  with  the  law  of  England. 

There  was  a  great  deal  of  discussion  among  the  Judges  who  decided  this  case  in  Scotland,  as 
'  tobov  ^  all  or  any  part  of  this  sum  claimed  for  expenses  ought  or  ought  not  to  be  considered 
as  properly  incurred.  But  to  all  such  inquiries  I  think  that  Lord  Lovat  and  the  other  heirs  of 
'  entul  are  entitled  to  say,  that  in  such  a  question  they  have  no  concern.  If  improperly  incurred, 
tbey  most  fall  personally  on  those  who  incurred  them.  If  properly  incurred,  they  will  constitute 
a  valid  claim  against  the  executry  or  personal  estate  of  the  testator.  But  in  no  view  of  the  case 
an  they  be  treated  as  a  debt  due  and  owing  by  the  deceased  at  his  death.  Costs  incurred  by  an 
executor  in  resisting  an  excessive  demand  against  the  estate  of  the  deceased,  whereby  the  demand 
estaUishe  j  ts  reduced  in  amount,  cannot  be  put  higher  than  costs  incurred  in  resisting  a  demand 
vlu:h  wholly  (ails.  But  surely  if,  when  a  claim  is  set  up  against  an  executor,  the  party  claiming 
bill  in  establishing  any  demand  whatever,  it  would  be  strange  to  say,  that  the  costs  of  resisting 
tach  an  unfounded  demand  was  a  debt  due  from  the  testator  at  his  decease.  They  may  be  costs 
afaiost  which  the  e«cutor  is  entitled  to  be  protected,  but  this  would  be,  not  because  they  could 
R  called  a  debt  due  firmn  the  testator,  but  because  they  formed  part  of  the  genend  costs  of 
adniiusctation. 

It  was  argued,  that  when  there  is  a  charge  on  an  estate,  and  the  amount  of  that  cha^  has  to 
be  raised  by  sale  ot  mortgage,  the  sum  to  be  raised  will  include  the  costs  of  raising  iL  That  is 
nloabtedly  so.  The  persons  entitled  to  an  estate  burdened  with  debts,  take  it  subject  to  a 
definite  charge,  £.e.  when  the  amount  of  the  debts  has  been  ascertained,  but  they  who  call  them* 
«l?es  owners  are  not  in  fact  owners  till  they  have  first  satisfied  the  charge.  They  are  bound  to 
bare  by  some  means  the  full  amount  of  the  charge  forthcoming,  and  it  is  obvious,  therefore,  that 
diey  muit  at  their  own  costs  get  at  the  necessary  amount.  But  this  bears  no  resemblance  to  the 
OKU  incurred  in  ascertaining  what  the  amount  of  the  charge  is. 

1  am  therefore  of  opinion  that  your  Lordships  ou^ht  to  affirm  the  interlocutors  appealed  from, 
nta  and  including  that  of  the  20th  November  1855,  and  also  the  interlocutor  of  the  lotb 
uccmher  1857,  except  so  for  as  it  recalls  the  interlocutor  of  the  Lord  Ordinary  of  the  zoth 
Nntmber  1855,  and  as  to  that  recall,  that  you  should  reverse  the  interlocutor  and  all  the  sub- 
•  Mqaeot  ioterlocutors  amiealed  from,  as  to  the  third  conclusion  of  the  summons.  The  appeal  of 
lin  Lorat  ^ould  be  allowed,  and  the  cross  appeal  dismissed.  But,  under  all  the  circumstances, 
I  tUskthere  ought  not  to  be  any  costs  of  appeal. 

Lord  Chelmsford. — My  Lords,  my  opinion  has  fluctuated  a  good  deal  during  the  course  of 
fte  aiganent  upon  the  question,  whether  the  costs  of  opposing  the  demands  of  me  creditors  of 
Ard^bald  Fraser  are  to  be  borne  by  his  executry,  or  to  be  a  burden  upon  the  entail ;  but  I  have 
*t  last  arrived  at  the  same  conclusion  with  my  noble  and  learned  friend  on  the  woolsack.  I 
apee  with  him  in  his  general  views  with  respect  to  the  primary  liability  of  the  personal  estate  to 
the  costs  of  Utigating  debts  which  are  made  a  charge  upon  the  real  estate  ;  and  I  consider 
the  tme  question  in  this  case  to  be,  whether  any  intention  is  expressed  or  necessarily  implied  in 
ibedeed  of  entail  of  1851,  that  this  burden  should  be  supplied  from  the  executry  ami  laid  upon 
the  entail? 

By  the  deed  of  1851,  the  estate  is  entailed  with  and  under  the  burden  of  payment  of  all  the 
jsst  and  lawhil  debts  of  the  said  deceased  Archibald  Fraser,  due  or  addebted  by  him  at  his  death, 
*ltich  said  debts  (it  is  added)  shall  in  nowise  affect  or  diminish  his  executry,  or  other  fiinds, 
poperty,  and  effects.  Under  these  words  the  question  arises,  whether  costs  incurred  by  the 
BtKUor  in  litigating  the  claims  of  the  creditors  of  Archibald  Fraser  can  be  construed  to  be  just 
vtd  lawful  debts,  or  necessary  incidents  to  such  debt^  within  the  meaning  of  the  deed. 

Thiibeingiuponmy  view,  merely  a  question  of  construction,  it  is  immaterial  to  inquire,  whether 
^litigation  was  for  the  benefit  of  the  ent^l  or  not,  or  whether  Abertarff  acted  prudently,  or 
othervi"^  in  defending  the  action.  It  may  be  admitted  that,  as  executor,  he  was  not  bound  to 
p2f  debts  without  previous  investigation,  that  when  the  actions  were  brought  against  him,  he  had 
'  »o  alternative  but  submission  or  defence,  and  that  his  submission  would  have  burdened  the  entail 
^Ne  than  his  resistance.  All  this  may  be  conceded  without  in  any  degree  afTecting  the  question 
« the  tne  meaning  and  constructicm  of  the  deed. 


Digitized  by 


U04 


REPORTS  OF  SCOTCH  APPEALS. 


The  just  and  lawful  debts  of  Alexander  Fraser  due  at  his  death  are  alone  to  be  a  burden  upon 
the  entail.  Under  this  description,  everything  incidental  to  or  inseparable  from  the  debts  would 
be  included.  .  For  instance,  suppose  the  debts  bore  interest,  and  interest  accrued  upon  them  after 
the  death  of  Alexander  Fraser,  it  would,  as  a  matter  of  course,  follow  the  principal,  and  contribute 
to  increase  the  burden  upon  the  entail.  But  the  costs  and  expenses  of  an  action  brought  to 
enforce  the  payment  of  a  debt  are  not  necessarily  incident  to  it,  and  when  a  person  is  providing 
for  the  payment  of  his  just  and  lawful  debts,  probably  the  last  thing  he  thinks  of  is^  the  idea  « 
their  becoming  the  occasion  of  litigation. 

1  s  there  anything  in  the  language  of  the  deed  to  shew,  that  the  entailer  has  in  his  view  anything 
beyond  the  debts  themselves  as  a  burden  upon  the  entail  ?  I  think  rather  too  much  stress  was 
laid,  in  the  argument,  on  the  words  employed  to  exiHVSS  the  entailer's  meaning.  It  was  said,  that 
the  expression  "shall  in  nowise  affect  or  diminish  his  executry,"  manifested  toe  intention  ^  the 
entailer,  that  the  executry  should  be  discharged  from  every  liability  which  in  any  mannermightbe 
incurred  by  reason  of  the  debts  due  fro.n  Archibald  Fraser ;  but  the  word  **  nowise  *  seems  to 
have  been  used  merely  to  mtimate  more  emphatically  that  the  debts  themselves  were  not  in  any 
event  to  be  paid  out  cn  the  executry. 

The  entailer  never  having  anticipated  that  any  costs  could  be  incurred  with  respect  to  the  only 
debts  in  his  contemplation,  vis.  the  just  and  lawful  debts  of  Archibald  Fraser  due  at  his  death, 
made  no  provision  for  such  an  event.  In  the  absence  of  any  specific  direction  upon  the  subject, 
there  is  nothing  to  exonerate  the  executor  from  his  original  liability  to  satisfy  such  costs  out  of 
the  general  personal  estate.  If  in  this  case  the  executor  and  the  heir  of  entail  had  been  different 
persons,  the  executor,  upon  actions  being  brought  against  him  by  the  creditors  of  Archibald  Fraser, 
might  have  given  notice  to  the  heir  and  taken  his  directions  as  to  defending  them,  and  have  refiiicd 
to  make  any  defence  unless  the  heir  would  guarantee  him  against  the  costs.  But  the  same  person 
being  both  executor  and  heir  of  entail,  he  could  not  by  any  act  of  his  own  shift  the  burden  of  the 
costs  from  the  executry  to  the  entail 

The  narrow  view,  as  it  may  be  considered,  which  I  have  taken  of  this  question  renders  it  wholly 
unnecessary  to  advert  to  the  distinction,  acted  upon  in  the  Court  below,  between  the  litigatiM 
being  profitable  or  unprofitable  to  the  entail,  or  the  defences  being  proper  or  improper,  as  indi- 
cated by  the  award  of  costs  in  the  several  actions.  The  costs,  whether  properly  or  impropeiiy 
incurred,  could  not  be  converted  into  debts  retrospectively  due  from  Archibald  Fraser  at  his  death, 
and  must  all  of  them  in  my  opinion  be  paid  out  of  the  personal  estate. 

I  agree  with  my  noble  and  learned  friend  on  the  woolsack  as  to  the  mode  in  which  we  should 
deal  with  the  question  of  costs. 

Lord  Kingsdown. — My  Lords,  this  case  has  occasioned  much  difference  of  opinion  in  the 
Court  b3low,  and  I  am  very  sorry  to  say  that  such  difference  extends  to  your  Lordships*  Uoos^ 
for  I  confess  that  I  find  myself  unable  to  concur  in  the  views  my  noble  and  learned  trie&dsvbo 
have  already  addressed  you. 

Lord  Handyside  was  of  opinion  that  none  of  the  costs  could  be  thrown  on  the  estate,  holding, 
that  the  case  was  the  same  as  if,  without  any  special  charge,  the  heir  of  entail  in  possession  bad 
resisted  any  action  brought  against  him  in  that  character,  in  which  case  the  expenses  would  havt 
fallen  upon  him  personally. 

But  when  the  interlocutor  of  Lord  Handyside  was  brought  before  the  Inner  House  it  mi 
recalled,  and  it  was  remitted  to  the  Lord  Ordinary  to  allow  parties,  before  answer,  an  opportunity 
of  substantiating  their  respective  averments  as  regards  the  claim  for  the  amount  of  these  costs. 

The  question  then  came  before  Lord  Kinloch  as  Lord  Ordinary,  who  was  of  opinion  that,  under 
the  terms  of  the  entail,  burdening  the  lands  of  Abertarff  and  others  with  the  debts  of  the  granter, 
and  declaring,  that  "  these  debts  shall  noways  diminish  my  executry  or  other  funds,  property,  or 
effects,"  the  expense  do»d fide  incurred  in  having  the  debts  so  charged  fairly  expiscated  and  their 
amount  adjusted,  is  in  sound  construction  a  consequence  of  the  debts,  and  equally  chargeable  on 
the  entailed  lands  with  the  debts  themselves.  He  accordingly  pronounced  an  interlocutor  on  the 
8th  June  1858,  in  which  he  found  the  pursuer  entitled  to  relief  out  of  the  lands  and  estate  of 
Abertarff  of  the  expenses,  whether  incurred  by  himself  or  his  agent,  or  found  due  by  him  to  his 
antagonists,  disbursed  or  incurred  by  him,  of  having  the  debts  chargeable  against  the  said  lands 
and  estate,  and  the  amount  thereof  fairly  settled  and  adjusted,  but  of  no  other  expense  ;  and  with 
regard  to  the  five  litigations  the  costs  of  which  are  in  dispute,  he  found  the  pursuer  entitled  to 
them  (with  the  exception  of  the  costs  incurred  in  a  particular  question)  subject,  as  regards  his 
own  costs,  to  taxation,  and  he  remitted  it  to  the  auditor  of  the  Court  to  examine  the  accounts  of 
expenses,  of  which  the  pursuer  claimed  relief,  and  to  separate  and  tax  the  same  consistently  with 
the  following  findings,  and  report. 

The  intention  of  this  interlocutor,  as  lunderstand  it,  was  to  decide,  that  the  pursuer  was  entitled 
to  the  costs  (tf  the  five  actions  so  far  as  the  proceedings  taken  by  him  in  each  action  were  properly 
taken  wi^  the  view  previously  expressed,  viz.  that  of  having  the  debts  chaigeaUe  against  the 
estates  and  the  amonnt  theret^  fairly  settled  and  adjusted,  and  to  direct  the  disallowance  v&  all 
expenses  not  falling  within  that  category,  and  to  refer  it  to  the  auditor  to  inquire  and  determine 
what  expenses  under  that  declaration  were  properly  chaigeable  tm  the  estate. 
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1 4)  not  think,  that  when  the  case  came  before  the  Inner  House  any  of  the  Judges,  except  Lord 
CDTneliiU,  dissented  from  the  principles  of  Lord  Kinloch's  judgment.  Lord  Ivory  discusses  the 
qaestwa  in  a  most  able  and  elaborate  judgment,  in  which  he  supports  the  view  of  Lord  Kinloch's 
BBiD  argument,  whi;h  it  seems  to  me  is  extremely  difficult  to  answer.  Lord  Deas  agrees  with 
Lod  IvMy  as  to  the  general  principle,  and  the  Lord  President,  though  in  some  degree  objecting 
to  the  form  of  the  summons,  1  think,  intimates,  that  he  does  not  disagree  with  the  general  views 
rftbe  Lord  Ordinary. 

The  ground,  upon  which  the  decision  of  the  majority  of  the  Judges  disallowing  the  costs  in  four 
of  iIk  actions  proceeds,  is,  that,  inasmuch  as  in  those  actions  the  defendant  was  ordered  to  pay 
coiti  to  the  pursuer,  the  defence  of  them  must  necessarily,  in  the  opinion  of  the  Courts  who 
(tecided  them,  have  been  improper. 

I  cannot  concur  in  that  ctmclusion.  A  defendant  in  a  suit  is  often  ordered  to  pay  costs,  not  on 
|*K  ground  that  there  was  anything  in  his  conduct  deserving  of  censure,  either  in  the  fact  of 
resisting  a  plaintifTs  claim,  or  in  the  mode  in  which  the  resistance  was  conducted,  but  on  the 
principte,  that  a  plaintiflfwho  succeeds  in  establishing  a  demand  hprt'md  facie  entitled  to  receive 
the  costs  to  which  he  has  been  put  in  making  it  out.  But  an  executor  or  a  trustee  who  is  ordered 
to  pay  costs  to  the  chinwnt  is  entitled,  unless  he  has  forfeited  his  right  by  some  laches  or  mis- 
conduct, to  recover  from  the  estate  which  he  has  defended,  not  only  the  costs  which  he  has 
incurred  to  the  adversary,  but  also  the  costs  which  he  has  paid  to  his  own  solicitor.  The 
real  question  is,  therefore — In  what  position  did  Abertartf  stand  when  these  actions  were  defended 
bj  biin  on  his  behalf  ? 

The  disponee  could  not,  as  against  his  creditor,  relieve  his  personal  estate  from  the  payment 
of  his  debts,  or  his  executor  from  the  liability  of  being  sued  ior  them.  But  the  executor  was 
entitled  to  be  repaid,  out  of  the  real  estate,  whatever  he  might  be  compelled  to  pay  out  of  the 
personally.  He  stood,  therefore,  really  in  the  situation  of  a  person  who,  in  admitting  or  resisting 
diims,  was  acting  on  behalf  of  others,  that  is,  of  those  who  were  entitled  to  the  real  estate.  In 
other  words,  he  was  trustee  for  them.  He  could  not  take  their  directions  as  to  the  payment  of 
the  sums  demanded,  or  the  resistance  to  the  claims,  for  he  was  himself  the  first  institute  under 
tbe  entail,  and  his  issue  male  were  the  first  substitutes,  and  thot^h  as  it  seems  he  has  no  issue 
male,  Ltwd  Lovat's  successitm  has  now  become  highly  probable.  That  time  it  was  very  remote 
vhea  some  of  these  demands  were  made.  Abertarit  was  a  minor,  and  the  rest  were  brought 
forward  very  soon  after  he  came  of  age.  He  could  have  no  knowledge  of  the  circumstances  or 
unoant  of  them.  He  could  have  no  sinister  interest  in  resisting  them ;  indeed,  whether  they  fell 
on  the  real  or  the  personal  estate,  he  supposed  that  be  alone  was  interested  in  the  matter.  In  all 
cases  the  resistance  occasioned  a  substantial  reduction  of  the  original  demand,  though  in  some 
the  costs  exceeded  the  amount  of  the  reduction.  It  may  tuni  out  upon  inquiry,  that  some  part  of 
these  costs  may  have  been  improperly  incurred,  and  if  so,  they  will  be  disallowed,  but  I  agree  in 
Lord  Kinloch's  judgment,  that  such  expenses  as  were  properly  incurred  ought  to  be  allowed.  I 
sSould  be  inclined  to  introduce  the  word  *'  properly  "*  before  the  words  "  disbursed  or  incurred," 
aad  the  words  "properly  incurred"  before  the  words  "  in  the  said  litigations,"  and  with  these 
nriations,  which  were  merely  intended  to  express  more  clearly  the  meaning  of  Lord  Kinloch,  to 
aSr.ii  the  interlocutor  of  the  8th  June  1858,  and  reverse  the  interlocutor  of  the  7th  July  1858  so 
^  as  it  recalls  the  interlocutor  of  the  8th  June  1858. 

When  an  estate  is  devised  to  trustees  in  trust  to  raise  and  pay  the  amount  of  a  testator's  debts, 
ths  trustee  is  entitled  to  be  reimbursed  out  of  the  estate  whatever  expenses  he  has  properly 
incuTed  in  ascertaining  the  amount,  or  in  raising  the  sums  necessary  for  paying  it. 

When  the  estate  is  charged  with  debts,  but  no  express  trust  is  created  tor  paying  them,  the 
heir  or  devisee  becomes,  I  apprehend,  a  trustee  for  the  purpose.  If  he  be  the  absolute  owner 
subject  to  the  charges,  of  course  no  question  arises ;  but  if  he  have  no  interest,  or  only  a  limited 
interest,  then  he  stands,  I  think,  in  the  same  position  with  any  other  trustee. 

Tbe  peculiar  situation  in  which  AberCarif  stood  of  representing  the  executry,  to  which  the 
Creditors  had  a  right  to  resort,  seems  to  me  to  strengthen  his  claim  to  be  considered  a  trustee. 

Assuming  that  he  has  acted  prudently  and  properly  in  requiring  the  debts  to  be  made  out,  he 
ought  not  to  be  subjected  personally  to  the  costs  which  have  been  incurred  in  protecting  the 
estate  which  he  represents.  But  the  testator  has  declared  that  tbe  debts,  and  impliedly,  therefore, 
in  my  opinion,  the  costs  of  ascertaining  them,  shall  not  diminish  his  executry.. 

The  necessary  consequence  seems  to  me  to  be,  that  they  must  fall  upon  the  real  estate.  But 
as  a  majority  of  your  Lordships  think  differently,  of  course  the  judgment  will  be  as  proposed  by 
the  Lord  Chancelior. 

Interlocutors  in  pari  affirmed^  and  in  part  reversed . 

Appellants  Agents^  Gibson  Craig,  Dalziel,  and  Brodies  ;  Grahames  and  Wardlaw,  West- 
vuBstaa.—Respondenfs  Agents,JE.n^%  Macbean,  W.S. ;  Loch  and  Maclaurin,  Westminster. 
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James  Howden,  Accountant,  Edinburgh,  Appellant,  v.  The  Hon.  COMWALLIS 

Fleeming  and  Others,  Respondents. 

Entail — Fetters — Acts  and  Deeds  made — Meaning  of  word  "made  " — An  irritant  clause  of  at 
entail  stated,  that  if  any  heir  should  contravene  the  provisions  and  limitations,  then  all  suA 
acts  and  deeds  0/  contravention  are  not  only  hereby  declared  to  be  void  and  null  to  all  itUaits 
and  purposes  **  sie&li&e  as  if  the  same  had  never  been  made,"  but  also  the  heir  so  ceniravemngt 
etc. 

Held  (affirming  judgment),  Though  the  word  ^*made^  was  only  used,  still  it  might  beeilkir 
treated  as  surplusage,  or  read  on  the  principle  reddendo  singula  singulis,  or  applicable  only  it 
deeds  of  contravention  by  way  0/  illustration  of  the  meaninej  and  its  effect  was  not  restrid 
the  previous  generatity,  and  hence  the  clause  was  effectual^ 

The  pursuen  Viscountess  Hawarden, having  made  up  titles  as  heiress  of  entail  to  theestaiesoT 
the  earldom  of  Wigtoun,  the  lands  of  Waterhead,  and  the  lands  of  Cumbemaulda  broi^  thii 
action  of  declarator  to  have  the  three  several  entails  of  these  lands  declared  effectual,  and  for 
reduction  of  three  dispositions  in  fee  simjple  of  these  lands  executed  by  John,  thirteenth  Baron 
Elphinstone,  in  favour  of  himself  and  nis  heirs  and  assignees.  The  action  was  defended 
by  James  Howden,  trustee  on  the  sequestrated  estates  of  Lord  Elphinstone,  and  by  George 
Dunlop,  who  held  an  ex  facie  absolute  disposition  of  these  lands  executed  by  Lord  ElphinstoDe. 
The  entails  of  Waterhead  and  Cumbernauld  were  expressed  in  the  same  terms  as  the  entail  of 
Wigtoun. 

The  entail  of  the  Wigtoun  estates  was  created  by  bond  of  tailzie  dated  24th  June  1741, 
executed  by  the  Earl  of  Wigtoun. 

The  prohibitory  clauses  were  as  follows  ; — "That  it  shall  not  be  lawful  to  the  heirs  maleof  my 
body,  or  any  other  the  heirs  of  taillie  and  provision  above  written,  substitute  to  them,  to  do  any  ^ct 
or  deed  whatsoever,  directly  or  indirectly,  whereby  to  alter,  innovate,  or  infringe  this  present  taillie 
either  in  the  order  of  succession  thereof  nor  in  any  of  the  clauses,  provisions,  or  irritancies 
thereto  adjected,  and  if  it  shall  happen  any  of  them  to  be  guilty  of  treason  or  lese  majesty,  mis- 
prision of  treason,  or  any  other  crime  whatsoever  whereupon  forfeiture  may  oisue,  in  tiiat  case 
the  right  of  the  pn'sons  so  guilty  shall  ipso  facto  be  void  and  null  as  if  die  same  had  nevK  beoii 
and  my  said  estate  and  whole  right  thereof  shall  belong  to  the  next  heir  of  taillie  substitute  td 
the  person  guilty,  so  that  any  forfeiture  by  crime  shall  tmly affect  the  person  guilty,  person^fta 
vacate  and  make  void  his  right,  but  shall  not  aflfect  the  succession  or  prejudge  the  heirs  sulmitot^ 
to  the  said  guilty  person  by  virtue  of  this  present  taillie  ;  and  further  providing,  that  it  shall  no- 
ways be  lawful  to  the  heirs  male  of  my  body  or  any  others,  the  heirs  of  taillie  above  written,  to 
sell,  annaille,  dispone  redeemably  or  irredeemaUy,  dilapidate  or  put  away  my  said  lands  and 
estate,  or  any  part  thereof,  to  any  person  or  persons,  for  whatever  cause  or  occasion  either 
onerous  or  gratuitous,  nor  to  grant  tacks  thereof,  or  of  any  part  of  the  same,  in  diminution  of  the 
rental  or  for  a  longer  term  than  19  years  or  the  granter's  own  lifetime,  nor  shall  it  be  lawful  to 
them,  or  any  of  them,  to  contract  or  ontake  debts  thereupon,  or  to  grant  wadsetts  thereof 
annualrents  or  annuities  furth  of  the  same,  nor  to  do  any  other  fact  or  deed  whatsomever, 
directly  or  indirectly,  whereby  the  said  lands,  or  any  part  thereof,  may  be  adjudged,  appri5ed,(ff 
otherwise  affected,  burdened,  or  evicted,  except  allenarly  in  so  far  as  is  hereby  specially 
reserved,  viz." 

The  irritant  and  resolutive  clauses  were — "And  further  providing,  as  it  is -hereby  expressly 
provided  and  declared,  that  if  it  shall  happen  any  of  the  heirs  of  tailzie  above  mentimed  to  cto- 
travene  the  provisions  and  limitations  above  written,  or  any  of  them,  as  the  same  are  above 
expressed,  then  and  in  that  case,  all  such  acts  and  deeds  of  contravention  are  not  only  beretqr 
declared  to  be  void  and  null  to  all  intents  ^d  ^\xrgo%^%.sicfclike  as  if  thesamehad  never  btn 
made,  but  also  the  heir  so  contravening  shall  ipso  facto  amit,  lose,  and  tine  all  right  to  the  said 
lands  and  estate  above  written,  and  the  same,  and  haill  right  thereof,  shall  fall,  accresce,  penaiot 
and  belong  to  the  next  heir  of  this  present  taillie  substitute  to  the  contravener  who  shall  happen 


1  5-ee  previous  report  3  Macph.  748 ;  37  Sc.  Jur.  385.  S.  C.  L.  R.  1  Sc.  Ap.  40  :  4  MacplL 
H.  L.  41 ;  38  Sc.  Jur.  434. 
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tobtm  life  for  the  time,  to  whom  it  shall  be  lawful  to  serve  himself  heir  to  the  contravener*s 
iuttiiate  predecessor  who  died  last  vest  and  seised  in  the  said  lands  and  estate  before  con- 
tnreoii<»,  sickli«e  as  if  the  contravener  had  never  existed,  or  otherwise  to  prosecute  and  establish 
tbc  rigfat  of  the  said  lands  and  estate  by  reduction  and  declarator  ex  eafiite  centraventiouis  or 
h  xijadication,  or  any  other  manner  of  way,  as  accords  of  the  law,  nor  shall  it  be  competent  to 
tbeperioi  so  contravening  and  incurring  the  irritancies  in  manner  above  expressed  to  purge  the 
suK  afier  once  duly  incurred.' ' 

The  entailer  was  succeeded  in  the  Wigtoun  estates  by  Mr.  Charles  Fleeming,  who  becama 
£ari  of  Wigtoun,  and  who  died  without  issue  and  without  having  made  up  titles  to  the  estates. 
Tbe  succession  then  opened  to  Lady  Clementina  Fleeming,  daughter  of  the  entailer,  who  made 
up  ber  title  by  general  service  to  the  entailer  by  instrument  of  resignation  and  charter  of 
resignation  under  the  Great  Seal. 

It  was  objected  by  the  defenders  against  all  the  entails,  (i.)  that  the  irritant  clause  was  not 
directed  against  contraction  of  debts,  inasmuch  as  it  declared  null  acts  and  deeds  of  contraven- 
tion "sicklike  as  if  the  same  had  never  been  made,"  the  word  "made"  being  applicable  only  to 
avrittcn  instrument,  and  therefore  restricting  the  meaning  of  the  words  "acts  and  deeds  of 
Contravention"  to  written  instruments.  It  was  further  objected  to  the  Wigtoun  entail— (2.) 
Tbe  irritant  clause  in  tbe  Crown  charter  and  instrument  of  sasine,  constituting  tbe  investiture 
mder  «hich  the  Wigtoun  estate  has  been  possessed,  is  ineffectual,  and  does  not  strike  at  the 
prohibition  against  the  contraction  of  debt,  otherwise  than  by  written  instruments.  (3.)  As  the 
RocnntOTy  cNf  resignation  of  1779  is  essentially  different  in  the  destination  from  the  original 
bcod  ni  tailzie  1741,  it,  with  the  investiture  following  thereon,  formed  a  new  entail  of  the  lands, 
mA  prescription  having  run  on  that  investitute,  the  original  tailzie  was  extinguished.  (4.)  This 
nev  tailzie  never  having  been  recraded  in  the  Register  of  Tailzies,  tbe  same  is  inop«ative  as 
against  tbe  defender. 
Tie  Court  of  Session  held,  that  the  entail  was  effectual 

The  defender  appealed  to  the  House  of  Lords,  and  in  his  printed  case  prayed  for  a  reversal  of 
the  judgment  of  the  Court  of  Session,  on  the  following  grounds  :— 1.  Because  the  deeds  of  entail 
are  io^id  as  deeds  of  strict  entail,  in  respect  that  the  irritant  clause  in  the  said  deeds  does  not 
ip^y  to  or  embrace  the  prohibition  in  these  deeds  against  contracting  debt,  nor  strike  at  adjudi- 
cations led  or  diligence  used  against  the  lands  for  debt  contracted — Earl  of  Kintore  v.  Lord 
Irveniry,  4  Macq.  Ap.  527,  ante,  p  1 1 79  ;  Brown  v.  Macgregor^  1 5  S.  842  ;  Lttmsden  v.  Lumsden^ 
iBdl,  Ap.  125  ;  Sharpe  v.  Sharpe,  i  Sh.  and  M'L.  618  ;  Ogilvy  v.  Earl  of  Airlity  2  Macq.  Ap. 
^i,aitU,  p.  470 ;  Buchan  v.  Lrskine,  4  Bell,  Ap.  38  ;  Dnffui  Trustees  v.  Dunbar^  4  D.  523  ; 
ifsrlM  v.  Dunbar^  6  D.  1320  ;  Graham  v.  Stewart,  2  Macq.  Ap.  299,  ante,  p.  548  ;  IVharncl^e 
y.  SainUf  7  Bell,  Ap.  134 ;  Murray  v.  Graham,  6  Bell,  Ap.  441.  3.  Because  the  irritant  clause 
bthe  iDvestiture  under  which  the  Wigtoun  estate  has  been  possessed  is  ineffectual,  and  does  not 
at  the  prohibition  against  the  contraction  of  debt  otherwise  than  by  written  instruments. 
3.  On  the  assumption,  that  the  word  "  made  "  in  the  entail  is  applicable  to  all  acts  of  contraven- 
Don,  and  is  not  confined  merely  to  written  deeds,  then  the  lands  may  be  attached  by  creditors, 
■n  tcspea  that  the  conditions  of  the  entail  have  not  been  inserted  in  the  heir's  title — Caihmrt 
T.  ytLaine,  8  D.  970 ;  Sdordaunt  v.  Innes,  9th  March  1819,  F.  C. ;  Holmes  v.  Cuningham,  13 
Fife  V.  Ditff,  4  Macq.  Ap.  484,  ante,  p.  1086,  1 174.  4.  The  tailzie  of  1741  is  invalid,  in 
ttipect  of  the  omission  in  the  resolutive  clause  to  provide,  in  terms  of  the  Act  1685,  c.  22,  that 
on  a  contravention  the  next  heir  should  have  power  to  make  up  a  title  to  the  lands  without 
^presenting  the  contravener — Hamilton  v.  MacDowal,  3rd  March  1815,  F.  C.  ;  Dallas'  Styles, 
;  I  Jur.  Styles,  238. 

The  Attorney  General  (Sir  R.  Palmer),  and  Roll  Q.C.,  for  the  appellant. 

Anderson  Q.C.,  Sir  H.  Cairns  Q.C.,  Pattison,  and  M.  JJeyd,  for  the  respondents,  were  not 
oUedapon. 

Lord  Chancellor  Cranworth. — My  Lords,  I  believe  that  your  Lordships  agree  with  me 
I  u  thinking,  that  we  need  not  call  on  the  respondents  in  this  case.  It  is  perfectly  true,  that  upon 
^  ioteUigible  grounds  the  Courts  of  Scotland  and  this  House  have  always  constru«I  deeds  of 
entail  very  strictly,  so  as  to  give  no  encouragement  to  that  which  is  to  fetter  the  common  and 
c'dipary  circulation  of  property.  And  if  deeds  can  be  so  fairly  construed  as  not  to  create  an 
entail,  Uie  courts  in  Scotland  and  this  House,  (which  is  for  these  purposes  the  same  as  a  court 
ffl  Scotland,)  will  not  only  be  not  astute  to  further  the  object  of  the  creation  of  the  estate  tail, 
nt  vitl  be,  so  to  speak,  perhaps  rather  astute  in  finding  such  a  construction  as  shall  defeat  it 
h  is,  however,  true,  as  was  pointed  out  by  Lord  Brougham  in  one  of  tbe  cases  to  which  we 
"Wbecn  referred,  that  the  construction  which  is  here  sought  to  be  put  is  not  only  contrary  to 
™e  ordinary  rules  of  construction,  but  it  is  contrary  to  that  which  we  know  must  have  been  the 
wtention  of  the  settler  ;  for  when  a  person  creates  an  entail,  of  course  he  means  it  to  have  effect. 
And,  therefore,  when  you  find  out  words  to  shew,  that  it  is  not  to  have  effect,  you  are  defeating 
«>  intention.  And  although  the  rule  of  construction  in  favour  of  the  free  circuUtion  of  property 
<>u  bttn  for  a  long  time  adopted  and  acted  upon,  it  must  not  be  a  rule  that  is  to  lead  courts  of 
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justice  and  this  House  to  pretend  to  see  doubts  and  difficulties  where  there  are  none,  and  to  a 
coDStruction  upon  the  words  which  no  person,  looking  at  than  and  unaware  of  this  nde  of  con- 
struction, could  possibly  for  a  moment  entertain. 

Now  let  us  see  what  the  point  is  here.  It  lies  in  the  narrowest  compass.  The  entail  created 
has  in  gremia  the  three  ordinary  prohibitions — a  prohibition  against  alienation,  a  prohibition 
against  diverting  the  ordinary  course  of  descent  chalked  out  in  the  deed,  and  a  fffohibition 
against  incurring  debts  whereby  the  lands  might  in  future  get  into  the  hands  of  creditors ;  and 
then  follows  this  irritant  clause  :  "  And  further  providing,  that  if  it  shall  happen  any  of  the  heirs 
of  tailzie  above  mentioned  to  contravene  the  provisions  and  limitations  above  written,  or  any  of 
them,"  that  is,  if  the  heirs  of  entail  shall  either  do  the  positive  act  of  alienating,  or  the  positive 
act  of  diverting  the  course  of  succession,  or  the  negative  act  (as  I  read  it)  of  incurring  debts 
whereby  the  lands  might  (as  we  should  say  in  this  country)  be  taken  in  execution,  "  then,  and  in 
that  case,  all  such  acts  and  deeds  of  contravention  " — words  that  clearly  include  acts  of  omission 
as  well  as  commission  (if  it  be  said  that  omission  is  not  an  act,  I  would  appeal  to  the  very  lan- 
guage I  have  usedf  "  acts  of  omission,"  which  is  a  very  common  expression)— then,  and  in  that 
case,  all  such  acts  and  deeds  of  contravention  are  not  only  hereby  declared  to  be  void  and  null 
to  all  intents  and  purposes,  (then  just  leave  out  the  few  following  words  and  proceed,)  "  but  also 
the  heir  so  coDtravening  shall  ipso  jacto  amitt,  lose,  and  tine  all  right  to  the  said  lands  and 
estate,"  etc.  Now  what  are  the  words  that  are  said  to  create  the  doubt  F  T^eyare  these,  "sick- 
like  as  if  the  same  had  never  been  made." 

Now  it  is  said,  that  an  act  of  omission  cannot  be  "  made,"  and  that,  therefore^  you  mast  w 
construe  these  words  as  to  confine  tbem  to  acts  of  commission,  which,  althoi^h  not  very 
accurately,  we  may  say  are  acts  "  made." 

To  this  there  are  two  answers  which  are  perfectly  satisfactory  to  my  mind,  namely,  first,  that 
inasmuch  as  the  words  are  "  sicklikeas  if  the  same  had  never  been  made,"  and  inasmuch  as  the 
word  "same"  applies  to  all  the  deeds  and  acts  of  contravention  specified,  and  those  deeds  and 
acts  include  acts  of  omission  as  well  as  of  commission,  if  the  word  "  made  "  is  not  aptly  used,  it  is 
only  that  the  party  who  prepared  the  deed  has  used  a  word  incautiously  that  does  not  include 
everything  that  was  intended.  But  I  do  not  think  that  signifies  at  all ;  for  if  it  applies  only  to 
acts  and  deeds  properly  so  called,  then  I  say,  upon  ordinary  principles,  it  must  be  read  redden^ 
singula  singulis,  that  is,  if  there  is  any  contravention,  then  the  estate  is  to  go  over,  the  party  is 
to  lose  the  estate,  such  acts  being  void  to  all  intents  and  purposes  "  sicklike  aa  if  the  same  had 
never  been  made  " — that  is,  as  it  the  deed  from  which  the  contravention  has  arisen  bad  never 
been  done.  And  this  latter  construction  applies  exactly,  as  well  to  the  subsequent  Latin  instn- 
ment,  the  deed  of  investiture,  as  it  does  to  the  original  deed  of  entail.  Whether  the  Lord  Ordi- 
nary arrived  at  the  conclusion  to  which  he  came  upon  right  grounds,  it  is  not  material  to  inquire; 
but  I  think  there  is  not  the  least  doubt,  that  the  Lord  Ordinary  and  the  Court  of  Session  both 
arrived  at  the  proper  conclusion,  and,  therefore,  I  have  no  hesitation  in  moving  your  Lordships  to 
affirm  the  interlocutors  appealed  from. 

Lord  Chelmsford.— My  Lords,  the  words  "  sicklike  as  if  the  same  had  never  been  made," 
are,  m  my  opinion,  not  explanatory  or  interpretative,  but  merely  emphatic  ;  and  if  you  give  a 
qualifying  and  restrictive  sense  to  these  words,  then,  although  it  is  perfectly  clear,  that  acts  as 
well  as  deeds  of  contravention  were  intended  to  be  rendered  null  and  void,  you  would  have  to 
strike  the  word  "acts"  entirely  out  of  the  irritant  clause.  The  question  is  so  very  dearly  put 
by  the  Lord  Justice  Clerk,  that  I  can  only  adopt  his  language  in  expressing  the  same  opinioo. 
His  Lordship  says,  "  it  rather  appears  to  me  that  the  sentence  '  sicklike  as  if  the  same  had  ncvo 
been  made'  is  not  only  surplusage  quite  unnecessary  to  the  completion  of  the  irritant  clause, or 
to  working  out  or  explaining  its  meaning,  but  that  it  is  neither  intended,  nor,  according  to  die 
grammatical  structure  of  the  sentence,  is  it  calculated  to  restrict  what  goes  before  it  1  am  weU 
aware  that  it  may  not  have  been  intended  to  restrict  what  goes  before,  and  still  it  ma^  have  that 
effect  according  to  the  construction  which  is  given  to  deeds  of  entail.  But  I  think  it  is  neither 
intended,  nor,  according  to  the  proper  grammatical  structure  of  the  sentence,  is  it  calculated  to 
have  that  effect.  A  declaration  of  irritancy,  which  is  followed  by  such  words  as  Mn  so  far^' 
would  be  very  different,  because  a  sentence  introduced  by  the  words  'in  so  far  as,'  deariy 
imports  a  limitation  of  what  goes  before ;  and  in  like  manner  if  you  were  to  say,  that  all  acts  and 
deeds  are  to  be  irritated  'to  this  effect  that'  you  would  then  limit  what  goes  before  by  that 
which  follows.  But  1  think  the  trus  meaning  of  the  words  '  sicklike  as  if '  is  not  to  limit  what 
goes  before,  but  that  it  is  an  attempt  to  expound  by  an  illustration  the  meaning  of  that  vhid) 
goes  before."  That  is  very  clearly  expressed.  I  entirely  agree  with  it;  and  I  think  your 
Lordships  ought  to  affirm  the  decision  of  the  Court  below. 

Lord  Westburv.— My  Lords,  I  have  nothing  to  add  to  the  judgments  of  the  Court  of 
Session.  I  think  those  judgments  are  extremely  satisfactory,  and  that  both  the  Lord  Ordinary 
and  the  Judi;es  of  the  Second  Division  have  arrived  at  the  right  interpretation  of  the  language 
of  this  entaiL 
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Interlocutor  affirmed^  and  appeal  dismissed  with  costs. 

A^Umfs  Agents,  Scott,  Moncrieif,  and  Dalgety,  W.S. ;  Conneli  and  Hope,  Westminster. 
—Hi^sKdeMii  Agents,  T.  Ranken,  S.S.  C. ;  Tatham  and  Proctor,  Lincoln's  Inn  Fields,  London. 


Ja)(£S  White,  Shoemaker,  Aberdour,  and  Another,  Appellants,  v.  The  DUKE 
OF  BucCLEUCH  and  Others,  Respondents. 

ProoBs— Issues— Consent  to  a  Verdict— Applying  Verdict— Highway— Res  judicata— an 
adion  of  declarator  of  right  of  way,  this  issue  was  adjusted:  "  JVhet^  there  existed  a  public 
of  wff^  by  or  near  thd  red  liiu  on  the  plan  lodged  in  process,"  etc.  The  defender,  before 
Irialy  gave  in  this  minute:  "  The  defender  consents  to  a  verdict  for  the  pursuer  on  the  issue." 
Held,  The  Court  had  no  power  thereafter  to  remit  to  a  surveyor  to  lay  out  the  road  so  consented 
to  "in  a  route  least  burdensome  to  the  defender;  "  therefore  interlocutors  pronounced  on  that 
basis  were  ultra  vires,  or  if  made  with  consent,  were  incapable  of  being  appealed  to  the  House  of 


Question,  Whttker  such  an  issue  was  not  vitiated  with  an  incurable  uncertainty  t 
Process — Abandonment  of  part  of  Action — Absolvitor — W.  in  an  action  of  declarator  claimed 
fivt  public  roads,  A  B  C  D  E.  Before  the  record  was  closed^  he  gave  in  a  minute  abandoning 
C  DE,  but  no  expenses  were  paid,  nor  any  interlocutor  of  the  Lord  Ordinary  allowiug  the 
abandoHment,  nor  were  any  issues  adjusted  as  to  these  roads,  though  the  roads  A  and  B  were 
ultimately  established. 

Held,  TheCourt  was  entitled  to  assoilzie  the  defender  as  to  C  D  E,  inasmuch  as  the  abandonment 

had  never  been  completed. 
Held  further.  Thai  such  absolvitor  would  not  be  res  judicata  as  regards  the  roads  C  D  E, 

for  tstfaoKthMre  was  na  adjudication  of  the  subject  matter  of  those  roads.^ 

Hk  sommoDs  was  raised  in  1846.  It  was  an  action  of  declanuor  by  Rob^  Hay  and  othas, 
vUdi  was  brought  against  the  late  Earl  of  Morton,  to  establish  certain  rights  of  way  between 
Abeidour  and  Burntisland.  The  conclusions  were  applicable  to  five  dififerent  paths — one  ft^m 
Aberdour  harbour  to  Burntisland ;  another  from  Old  Aberdour,  joining  the  former  road  about 
balf  wav  between  Aberdour  and  Burntisland ;  and  the  other  three  were  paths  in  the  neighbour- 
liood  (»  Aberdour  joining  one  or  other  pf  the  other  two  roads.  The  two  roads  first  mentioned 
IOC  described  in  the  ist  and  4th  articles  of  the  condescendence,  and  the  other  three  in  the  2d, 
3d,  and  5th  articles. 

The  summcms,  besides  conclusions  for  declarator  of  right  of  way,  contained  the  ordinary 
cmclusions  for  removal  of  obstructions,  and  for  interdict  against  the  defender  obstructing  the 
pursuers  in  their  right  of  way. 

While  the  record  was  being  made  up,  the  pursuers  (March  1851)  abandoned  the  claims  of  rights 
of  way  in  three  of  the  articles  of  condescendence  but  no  interlocutor  ever  finally  disposed  of  the 
nunue  of  abandonment. 

Oa  31st  May  i8ci  the  recOTd  was  closed. 

A  great  deal  of  procedure  took  place  in  regard  to  the  adjustment  cX  iuues,  which  were 
frnpiaitly  aiMnded,  and  on  other  points;  but  in  1854  the  issues  were  adjusted.  The  issues 
■clued  to  the -two  mads  &st  moitifHied,  those  described  in  the  ist  and  4th  articles  of  the  revised 
nmdescendence ;  and  no  issues  were  asked  in  reference  to  the  three  other  roads. 

But  before  the  case  irent  to  trial,  the  defender  (8th  December  1854)  consented  to  judgment  in 
the  same  way  as  if  a  verdict  had  been  found  for  the  pursuers  on  the  issues ;  and  the  Court,  on 
tbe  defender's  application,  by  interlocutor  of  22d  December  1854,  remitted  to  Mr.  Wylie,  C.E., 
to  pr^tare  a  plan,  and  lay  oft  on  the  ground,  and  mark  on  the  plan  paths  in  accordance  with  the 
daim  for  rights  of  way  in  the  issues. 

Mr. Wylie  returned  a  report,  and  made  a  plan  ;  and  the  Court  pronounced  this  interlocutor: — ■ 

"22*/  November  1856. — ^The  Lords  having  considered  the  report  by  Mr.  Wylie,  No.  744  of 
pottss — In  respect,  that  no  objections  have  been  stated  thereto,  approve  of  the  said  repourt  and 


'  See  pre^ous  report  21  D.  1055;  24  D.  116;  1054.  Hay  v.  E.  Morton,  34  Sc.  Jur.  61 ;  538; 
&  C  L.  R.  1  Sc.  Ap.  70 :  4  Macph.  H.  L.  53 ;  38  Sc.  Jur.  543. 
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relative  plan,  vhich  has  been  subscribed  by  the  President  of  this  Division  of  the  Court  vith 
reference  hereto  ;  and,  in  terms  thereof,  and  in  respect  of  the  minute  for  the  defenders,  Na  728 
of  process,  Find  the  pursuers  entitled  to  public  footp^iths  through  the  defender's  grounds  between 
Aberdour  and  the  Carron  Company's  ground  at  Starlybum,  in  the  lines  and  of  Uie  breadth  fixed 
in  the  said  report,  and  marked  on  the  said  plan  by  the  line  coloured  with  a  Ug^t  red  colour;  and 
decern." 

No  further  steps  were  taken  in  the  action  tilt  28th  June  1859,  when,  the  defender  having  died, 
it  was  transferred  against  the  present  Earl  of  Morton  and  the  trustees  of  the  late  Earl  Duke  (tf 
Buccleuch  and  others. 

On  19th  July  1861  the  case  was  again  put  to  the  roll,  on  an  application  made  to  the  Court  in 
the  process  for  removal  of  certain  obstructions.  It  was  then  objected  by  the  defenders,  that  tro 
of  the  pursuers  having  died,  the  remaining  pursuers  had  no  title. 

On  that  occasion  the  Court  pronounced  two  interlocutors,  the  cme  on  21st  November  1S61,  bj 
which  they  "sustain  the  title  of  the  remaining  pursuers  to  insist  in  the  conclusions  of  tbe 
summons  hitherto  undisposed  of,  but  reserving,  in  the  mean  time,  any  questions  as  to  the  right 
or  title  of  the  remaining  pursuers  to  insist  for  the  expenses  of  process  hitherto  incurred." 

And  on  5th  December  1861  they  refused  the  motion,  "in  so  far  as  the  same  relates  to  the 
conclusions  of  the  sununons  for  removal  of  obstructions." 

The  pursuers  now  moved  for  decree  in  terms  of  the  conclusions  for  interdict,  in  reference  to 
the  two  roads  fixed  by  Mr.  Wylie's  plan  and  report,  and  by  the  interlocutor  of  22d  November 
1856,  and  the  Court  disposed  of  that  motion,  and  of  the  minute  of  abandonment,  and  of  the 
expenses  of  process. 

With  regard  to  the  minute  of  abandonment,  the  question  arose,  whether  it  was  not  incompe- 
tent, seeing  it  was  professedly  a  minute  of  abandonment  under  the  Judicature  Act,  and  was 
lodged  before  tbe  record  was  closed,  whereas  the  Judicature  Act  and  relative  Act  of  Sederunt 
authorized  abandonment  of  an  action  only  after  the  record  was  closed. 

The  Court  pronounced  an  interlocutor  (zist  May  1863)  finding  tbe  minute  incompetent,  and 
appointing  it  to  be  withdrawn. 

The  pursuer  then  lodged  the  following  minute : — "  Fraser,  for  the  pursuers,  stated,  that  he  aban- 
doned the  cause  in  so  far  as  it  related  to  the  rights  of  way  or  footpaths  described  in  articles  sd,  yi, 
and  5th  of  the  adjusted  revised  condescendence,  reserving  the  pursuers'  right  to  bring  a  new  actioa 
relative  to  the  roads  and  portions  of  the  cause  thus  abandoned,  in  terms  of  the  Statute  6  Gea 
IV.  c.  120^  and  relative  Act  of  Sederunt,  without  prejudice  to  the  pursuers'  right  to  proceed  with 
the  said  cause  as  regarded  the  whole  other  matters  and  roads  involved  therein,  as  accords." 

The  defenders  maintained— That  the  minute  was  still  incompetent,  because  the  Statute 
authorized  only  a  total  not  a  partial  abandonment ;  besides,  the  whole  cause  had  been  disposed 
of  under  the  issue ;  at  all  events  the  interlocutor  pronounced  in  respect  of  the  issue  led  by 
necessary  inference  to  absolvitor  from  the  conclusions  of  the  summons  referring  to  those  rights 
of  way  not  referred  to  in  the  issues. 

The  Court  of  Session  held,  that  the  action  bad  been  exhausted  by  the  trial  of  the  issuer  and 
that  there  was  nothing  left  to  abandon  and  assoilzie  the  defender  from  the  conclusions  of  tbe 
action,  as  to  the  right  of  way  not  put  in  issue. 

The  pursuers  appealed  against  the  interlocutors,  beginning  with  that  of  6th  March  1855,  made 
by  the  Court  on  a^lvising  Mr.  Wylie's  interim  report^  and  in  their  printed  case  submitted,  tbat 
the  interlocutors  ought  to  be  reversed,  for  the  foUowmg  reasons  : — i.  Because  the  right  of  tbe 
pursuers  to  the  footpath  in  the  red  line  marlad  on  the  plan,  No.  424  of  process,  was  judicial^ 
estaJ)lished  by  the  d^enders'  minutes  of  consent  to  a  verdict  and  to  a  judgment  as  if  a  juiy  h« 
returned  a  verdict  for  the  pursuers  on  the  issues,  and  tbe  Court  had  no  right  or  poww  afterwards 
to  deprive  the  pursuers  or  the  use  of  any  portion  of  this  footpath.  2.  Because  the  solum,  over 
which  the  right  of  way  was  established,  was  dedicated  as  a  footpath  to  the  public  by  tbe  defender 
and  his  ancestors,  and  the  defender  had  no  right  to  interfere  with  that  dedication  or  with  tbe 
nseand  exercise  bythe  public  of  this  right  of  way  so  acquired  by  them.  3.  Because  the  porsnen 
were  entitled  to  enjoy  the  right  of  way  established  in  favour  of  the  public  free  from  all  intennp- 
tion,  and  t'le  Court  ought  not  to  have  refused  them  an  order  or  decree  compelling  the  defeadtfs 
to  remove  the  obstructions  which  they  had  placed  across  the  hne  of  the  footpath.  4.  Because 
the  pursuers  were  entitled  to  abandon  the  action  in  so  far  as  it  related  to  the  footpaths  described 
in  the,  2d,  3d,  and  Sth  articles  of  their  condescendence,  under  reservation  of  a  right  to  bring  a  new 
action,  and  they  did  regularly  and  competently  abandon  the  same,  with  this  reservation,  by  the 
minute  of  7th  March  1851.  5.  Because,  if  the  minute  of  7th  March  1851  had  been  irregularw 
incompetent  by  reason  of  its  having  been  lodged  before  the  record  was  closed,  the  minute  « 
26th  May  1862,  lodged  after  the  record  was  closed,  would  have  been  regular  and  competent  sad 
ought  to  have  been  sustained  or  given  effect  to.  6.  Because  the  pursuers  having  succeeded  a 
vindicating  the  public  right  of  way  resisted  by  the  defenders  ought  to  have  been  found  entitled 
to  their  fidl  expenses  of  process,  and  they  ought  not  to  be  deprived  of  the  expenses  properly 
incurred  by  them  subsequently  to  the  19th  July  j86i.  7-  Because  there  were  no  grounds  rori 
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noitfation  of  the  expenses  incurred  previous  to  the  said  i9tb  July  1861,  as  these  were  taxed 
by  the  auditor,  and  the  Court  ought  oot  to  have  reduced  these  taxed  expenses  from  £SBo  lis. 
MitDjf750. 

nerespondents  in  Xh.^ priitUd  ease  submitted,  that  there  ought  to  be  an  affirmance  of  the 
iBicrio(an>r3,  for  the  fallowing  reasons  : — i.  Because  the  representatives  of  John  Robertson  and 
Sobm  Hay  ought  to  have  been  made  respondents  in  the  appeal,  at  least  in  so  far  as  the 
misiocQtors  appealed  against  relate  to  the  expenses  incurred  in  the  Court  below ;  and  this  not 
biiiogbeen  done,  the  appeal  is  irregular,  defective,  and  incompetent,  and  cannot  be  insisted  in 
orpnKceded  with  by  the  appellants.    2.  Because  the  appellants  were  not  entitled  to  a  footpath 
separate  Aura  the  cart  road  between  the  points  referred  to  in  the  fourth  finding  of  the  interlocutor 
fijscappealed  against,  their  claim  as  set  forth  in  the  record  being  for  a  cart  road,  and  they  having 
I   acqniesced  in  an  interlocutor  directing  the  footpath  to  be  laid  off  in  the  line  least  burdensome  to 
tiie  propnetor.    3,  Because  the  appellants  not  having  objected  to  Mr.  Wylie's  final  plan,  fixing 
i   tbeliaeoftbe  footpath  with  the  entrance  thereto,  but  having  allowed  the  Court  below  to  pronounce 
i  iIk  ioteriocutor,  dated  22d,  signed  29th  November  1866,  approving  of  said  plan,  without  stating 
I  any  obje:tions,  and  having  consented  to  and  acquiesced  in  the  said  interlocutor,  and  used  the 
path  luidar  it  for  a  number. of  years  without  complaint,  are  now  barred  from  challenging  the  said 
taterlococor,  ami  the  appeal,  in  so  far  as  directed  against  it^  is  therefore  incompetent.   4.  Because, 
in  the  circumstances,  the  appellants  were  not  entitled  to  demand  the  removal  of  the  gates 
ouipluaed  of  by  them,  and  because  these  gates  are  not  obstructions  to  the  use  of  the  footpath. 

Because  it  vas  incompetent  for  the  appellants  to  abandon  the  action,  in  whole  or  in  part, 
before  the  reonrd  'was  closed,  and  after  the  record  was  closed  to  abandon  it  in  part  6.  Because 
the  appellants  were  not  entitled  to  abandon,  either  in  whole  or  in  part,  after  the  cause  had  been 
:  exhausted  by  approval  of  the  issues  for  trying  the  cause,  and  the  procedure  which  followed 
'■  Aeram.  7.  Because,  in  any  event,  the  appellants  were  not  entitled  to  any  of  the  paths  or  roads 
oiigioaUy  claimed  by  them,  with  the  exception  of  those  which  they  put  in  issue,  and  their  right 
to  which  was  conceded  by  the  late  Lord  Morton — at  least,  the  said  paths  or  roads  having  been 
so  omceded,  the  appellants  were  not  and  are  not  entitled  to  any  additional  paths  or  roads. 
S.  Because  it  is  incompetent,  in  the  circumstances  of  the  present  case,  to  appeal  on  the  question 
of  costs,  and  the  appellants  are  precluded  from  doing  so  by  having  accepted  payment  of  the 
costs  to  which  they  were  found  entitled  in  the  Court  below.  9.  Because  the  appellants  were  not 
tuitled  to  costs,  beyond  the  amount  awarded  to  them  by  the  Court  below.  la  Because  the 
mteriocutors  complained  of  are,  in  all  respects,  well  founded. 

AndenoH  Q.C.,  and  Wotherspoon^  for  the  appellants. — The  interiocutors  appealed  from  were 
VToi^.  The  first  interlocutor  permitted  a  deviation  in  setting  out  the  footpath,  which  was  not 
i  in  CDBfonnity  with  the  consent  to  the  verdict  being  given  for  the  pursuer.   The  second  inter- 
i  locator  was  wrtHig^,  because  it  attempted  to  take  away  part  of  the  footpath  dedicated  to  the  public, 
'■  ad  refused  to  order  all  obstructions  to  be  removed — Forbes  v.  Forbes,  7  S.  441 ;  Thompson  v. 
I   Hardedj  24  D.  975  ;  IVood  v.  Robertson,  9th  March  1809,  F.C. ;  James  v.  Hayward,  W.  Jones, 
»;  R.  V.  United  Kingdom  Electric  Telegraph  Co.^  31  L.J.M.C  166.    The  Court  had  no  right 
10  refuse  to  give  effect  to  their  minute  of  abandonment   At  common  law,  irrespective  of  the 
jadiatnre  Act  6  Geo.  IV.  c.  I2<^  a  pursuer  bad  it  in  his  power  to  abandon  his  action  before  the 
Rcord  was  closed — Cal&ionian  Iron  Co,  v.  Clyne,  10  S.  133  ;  but  if  the  first  minute  of  abandon- 
wnt  was  irregular,  the  second  was  regular.    It  was  therefore  incompetent  for  the  Court  to 
Uioihie  the  defenders  as  regards  the  three  roads  abandoned,  for  to  do  so  is  to  make  the  matter 
m  jmticaia  that  no  such  road  existed.    It  follows,  that  if  the  Court  below  was  wrong  as  regards 
(Ik  abandonment,  it  was  wrong  also  in  reducing  the  taxed  costs. 

^flff  Q.C,  and  /faii,  for  the  respondents. — This  appeal  is  not  competent.  The  parties  chose 
to  abandon  the  atrsus  curia  at  the  stage,  when  they  consented  to  take  a  verdict  for  the  pursuer. 
[loRo  Chancellor. — We  think  it  tmnecessary  to  hear  you,  except  on  the  point,  whether  the 
Coirt  ought  to  have  pronounced  the  interlocutor  assoilneing  the  defenders  quoad  the  roads 
abadoned.] 

It  «as  not  competent  to  the  pursuers  to  abandon  until  the  Court  has  pronounced  an  order  of 
>I>aadoDment  It  is  a  mistake  to  suppose,  that  at  common  law  a  party  could  abandon  part  of 
tbe  cUim— 6  Geo.  iv.  c.  120,  §  la  He  can  only  do  so  after  the  record  is  closed ;  whereas 
Ime  be  did  not  do  so,  but  went  on  and  closed  the  record,  without  withdrawing  the  pleas  in  law 
u  to  the  ahamdoned  roads.  It  was  therefore  not  only  proper  but  necessary,  that  the  Court 
tbould  assoilzie  as  to  the  conclusions  on  which  no  issue  had  been  taken  and  no  proof  offered. 
"Hk  interlocutor  would  not  necessarily  be  res  judicata,  if  another  action  were  raised  as  to  the 
toads  abandoned. 

Andersen  replied. — It  is  preposterous  to  contend,  that  at  common  law  a  pursuer  could  not 
iboadcm  the  whole  or  part  of  his  claim  before  closing  the  record — Shand's  Practice,  344.    It  is 
I  pompetent  either  to  restrict  or  abandon,  and  the  latter  was  effectually  done  by  the  minute  given 
:  to  to  the  Lord  Ordinary.   The  Court,  therefore,  had  no  right  to  assoilzie  the  defenders  as  to  the 
puts  of  the  action  already  abandoned. 
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Lord  Chancellor  Chelmsford.— My  Lords,  this  is  the  case  of  an  appeal  against  ux 
interlocutors  of  the  Second  Division  of  the  Court  of  Session,  and  in  the  course  of  the  argument 
your  Lordships  indicated  a  very  strong  opinion,  that  as  to  four  of  the  interlocutors  the  anieal 
was  incompetent.  With  the  permission  of  your  Lordships  I  will  state  the  grounds  upon  vbich 
I  conceive,  that  opinion  is  well  founded.  The  summons  of  declarator  claim«l  five  several  rights 
of  public  way,  all  of  which,  with  the  exception  of  one  of  them,  it  is  unnecessary  to  specify.  With 
respect  to  that  one,  a  right  of  public  footway  was  claimed  from  the  old  village  to  the  harbour  of 
Aberdour  and  to  the  burgh  of  Burntisland,  leading  from  the  South  Street  or  Kirkwynd  of  the  old 
village  of  Aberdour,  and  thence  through  several  other  places  to  the  other  terminus,  past  Stariy 
Burn  and  Stariy  Burn  Harbour  to  the  kirk  town  of  Burntisland,  and  from  thence  to  the  hargii 
of  Burntisland  as  aforesaid. 

Cn  the  4ch  of  March  1851  the  pursuer  as  to  three  of  those  roads  gave  in  a  minute  of  abandon- 
ment, which  will  be  the  subject  of  future  consideration,  and  the  cause  was  therefore  restricted 
to  the  remaining  roads.  Issues  were  adjusted,  which  appear  to  have  been  the  subject  ^very 
considerable  discussion,  because  Lord  Cowan  says,  that  there  were  no  less  than  five  editions 
successively  proposed  by  the  pursuer.  Now  it  is  most  unfortunate,  that  after  such  anxioai 
consideration  and  discussion  as  to  the  form  of  the  issue,  the  only  one  of  them,  to  which  it  is 
necessary  to  direct  your  Lordships'  attention,  should  have  been  framed  in  the  manner  in  vhicb 
it  has  been. 

The  second  issue  is,  "  Whether  for  the  said  period  of  forty  years  or  for  time  immemOTial  there 
existed  a  public  right  of  way  or  branch  foot  road  for  foot  passengers  leading  by  or  near  the 
broad  red  line,  as  shewn  on  the  plan  No.  424  of  process,  from  the  Kirk  Wynd  of  the  old  or  easier 
village  of  Aberdour  in  a  southerly  direction  along  the  eastern  side  of  what  is  known  as  the  Mill 
Meadow,  to  or  near  the  Teinds  Barns."  I  need  not  go  further.  It  is  only  necessary  to  advert 
to  that  particular  portion  of  the  issue.  That  issue  is  framed  in  the  alternative.  Whether,  if  the 
cause  had  gone  to  trial,  the  jury  would  have  been  restricted  to  the  exact  terms  of  this  issue,  and 
must  have  found  in  these  terms,  or  whether  it  would  have  been  competent  for  the  jury  to  deier- 
mine,  that  the  line  of  road  was  *'by"  the  red  line  marked  on  the  plan,  or  "near  the  red  line 
marked  on  that  plan,  in  a  particular  direction,  may  be  a  question  of  doubt.  But  at  all  events  it 
is  unnecessary  to  determine  that  question,  because  the  defender  consented  to  a  verdict  in  these 
terms — "The  defender  consents  to  a  verdict  for  the  pursuers  on  the  issues  in  this  cause."  AH 
the  consent  that  was  given  by  the  defenders  was,  that  "there  existed  a  public  right  of  way  or 
branch  foot  road  for  foot  passengers  leading  by  or  near  the  broad  red  line. '  Whether  that  road 
lay  "  by,"  or  whether  it  lay  "  near  "  was  left  indeterminate,  and  it  was  difficult  to  say  what  was 
the  proper  course  which  the  (nirsuer  ought  to  have  adopted  under  the  circumstances. 

A  motion  was  made  to  the  Court  to  ap^ly  that  verdict  Now  the  only  power  the  Court  had, 
as  it  appears  to  me,  in  applying  that  veraict  was  to  applv  it  in  the  terms  to  which  the  consent 
itself  was  applicable.  If  that  left  the  matter  uncertain,  wnether  it  was  competent  to  the  pursuer 
under  the  circumstances  to  have  applied  for  a  fresh  issue  by  which  the  matter  might  have  been 
precisely  determined,  or  whether  he  might  have  had  a  new  summons  of  declarator  to  ascertain 
whether  the  road  was  "by,"  or  whether  it  was  "near,"  and  how  "near'*  the  red  line,  may  also 
be  matter  of  much  doubt  and  difficulty.  But  at  all  events  the  duty  of  the  Court  in  applying  the 
verdict  was  clear  and  plain.  It  is  just  possible,  that  the  Court  might  have  had  the  power  (1  do 
not  say,  that  they  would  have  had  the  power)  to  refer  it  to  Mr.  Wylie,  or  some  other  person,  to 
ascertain  what  was  the  line  of  public  footway  which  the  public  had  been  accustomed  to  use  for 
the  last  forty  years.  But  the  Court  adopted  a  very  different  course,  and  did  that  which  was  most 
unquestionably  uUra  vires,  for  they  pronounced  this  interlocutor.  They  "remit  the  case  wilh 
the  issues  and  minute  consenting  to  judgment  in  terms  thereof  to  Mr,  W.  J.  Wylie,  with  direcdooi 
to  him  to  fay  off  and  mark  on  the  ground,  and  also  on  the  plan  [R-epared  by  him,  the  foo^Kuli 
so  consented  to,  with  the  entrances  to  the  same,  in  such  manner  and  in  such  a  line  as  to  malce 
the  footpath  least  burdensome  to  the  defender,  and  as  to  interfere  as  little  as  may  be  with  the 
use  and  occupation  of  the  ground  by  the  defender,  and  at  the  same  time  so  as  fully  to  answer  the 
right  of  a  footpath  between  the  places  mentioned  in  the  issue,  and  without  interference  with 
that  right  of  way." 

The  Court,  that  is  to  say,  the  Second  Division,  had  no  power  whatever  to  direct  a  road  to  be 
laid  out  equally  convenient  with  that,  to  which  the  public  were  clearly  entitled.  They  have 
adopted  this  course.  They  have  not  given  the  public  any  way  which  they  had  been  accustomed 
to  use ;  but  they  have  consulted  the  convenience  of  the  defender,  and  they  have  directed  Mr. 
Wylie  to  ascertain  a  road  which  will  be  equally  convenient  to  the  public  with  that  to  which  they 
were  entitled,  and  not  inconvenient  to  the  defender. 

There  is  no  doubt  whatever,  therefore,  that  in  this  interlocutor,  the  Court  having  proceeded 
u/ira  inres,  all  the  subsequent  interlocutors  which  were  founded  on  this  as  their  basis  were  taken 
out  of  the  judicial  course,  were  no  longer  matter  of  judicial  consideration,  and  consequently,  that 
they  were  not  a  subject  of  appeal  Therefore  the  opinion  which  was  expressed  by  your  Lordships 
during  the  course  of  the  argument  must  be  perfectly  well  founded,  that  all  those  appeals  most 
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beiMW^ent,  which  relate  to  the  particular  interlocutors  which  proceed  on  this  interlocutor 
of  dhe  22d  December  1854,  against  which,  as  your  Lordships  wilt  observe,  there  is  no  appeal 
aS.  Tbat  interlocutor  being  consented  to,  all  those  appeals  must  be  incompetent. 
The  only  remaining  question,  therefore,  relates  to  the  two  interlocutors  which  involve  the 
qntitiao  as  to  the  minute  of  abandonment  upon  which  undoubtedly  there  appeared  to  be  some 
difficult)' during  the  course  of  the  ailment,  but  it  is  one  which,  on  consideration,  it  seems  to 
loe  (Day  be  very  easily  determined.    The  minute,  that  was  originally  given  in  on  the  4th  March 
iSyi,  vas  in  these  terms :—  "  Deas,  for  the  pursuers,  stated,  tbat  he  abandoned  the  cause  in  so 
far  as  it  related  to  the  rights  of  way  or  footpaths  described  in  articles  2d,  3d,  and  5th  of  the 
rcfised  condescendence,  reserving  the  pursuers'  right  to  bring  a  new  action  relative  to  the  roads 
and  portions  of  the  cause  thus  abandoned  in  terms  of  the  Statute  6  Geo.  IV.  c.  120,  and  relative 
Aa  of  Sederunt,  without  prqudice  to  the  pursuers  to  proceed  with  the  said  cause  as  regarded 
ilie  vhide  other  matters  and  roads  involved  therdn,  as  accords."    Upon  that  there  was  an 
ioierlocutor  by  the  Lord  Ordinary  of  the  7th  March  1851,10  these  ttfms:— "The  Lord  Ordinary 
bavii^  considered  the  minute  by  which  the  pursuers  abandon  this  cause  in  part,  appoints  the 
d^ei^  to  give  in  an  account  of  expenses  relative  to  the  part  of  the  cause  now  abandfoned,  and 
remits  the  account  thereof,  when  lodged,  to  the  auditor  to  tax  the  same  and  report,  and  quoad 
utira  continues  the  cause  till  to  morrow." 

Nov  it  must  be  observed  in  passing,  that  that  minute  of  abandonment  was  never  perfected, 
be:auie,  according  to  the  practice  which  is  laid  down  in  Mr.  Shand's  bode  (a  book  of  authorit^ 
vpoD  this  interlocutor  of  the  Lord  Ordinary,  there  should  have  been  a  payment  of  the  expenses 
Thicb  he  directs  to  be  ascertained  ;  he  refers  to  the  auditor  to  tax  the  same  and  report.  Those 
expenses  should  have  been  paid,  and  then  the  next  step  to  be  taken  by  the  pursuer  should  have 
been  to  obtain  an  interlocutor  of  the  Lord  Ordinary,  that,  in  respect  the  expenses  due  to  the 
defender  had  been  paid,  allows  the  pursuer  to  abandon  this  cause,  dismisses  the  action,  and 
decerns,  with  the  expense  of  extract.  Nothing  of  that  kind  was  done,  and  therefore,  at  the  time 
of  the  closing  of  the  record,  which  was  on  the  31st  May  1851,  there  was  no  complete  abandon- 
ment of  these  causes  of  action. 

Then,  in  1 862,  a  new  minute  was  given  in,  both  erf  these  minutes  being  dealt  with,  in  the 
naoner  which  1  shall  presently  describe^  b^  the  Cotut.  That  minutej  the  date  of  which  is  the 
16th  of  May  iS62,is  exa-Jtly  in  the  terms  or^  the  former  minute  of  1851.  Now  it  maybe  observe 
viih  regard  to  this  minutt^  that  it  was  only  under  the  Statute  of  6  Geo.  IV.,  that  such  a  minute 
could  have  been  given  in  at  that  time  when  the  record  was  closed  ;  and  the  Statute  of  6  Geo.  iv. 
oftly  gifts  power  to  a  jpursuer  to  abandon  the  whole  cause  of  action.  But  this  was  an  abandon- 
neot  only  of  a  part  of  the  cause  of  action,  and,  therefor^  on  that  ground,  as  it  appears  to  me,  it 
ns  incompetent. 

But  the  Court  dealt  with  both  these  minutes  of  abandonment.  First  of  all,  in  a  judgment  of 
tke  list  of  May  1862.  With  regard  to  the  first,  the  minute  of  1851,  the  Lord  Justice  Clerk  says 
ii  ''ccutains  an  incompetent  proposal,"  which  I  understand  to  mean,  that  it  was  incomplete — that 
E  was  a  mere  proposal — that  it  was  never  carried  into  effect  by  a  proper  allowance  of  the  abandon- 
loent  after  the  payment  of  the  expenses.  And  the  rest  of  the  Judges  are  of  opinion,  that  an 
atundonment  or  an  action  under  the  Statute — and  this  professes  undoubtedly  to  be  an  abandon- 
ment (rf  the  action  under  the  Statute — is  only  competent  after  the  record  is  closed.  With  regard 
lo  the  other  minute  of  1862,  Lord  Cowan  deals  with  it  in  this  way:  He  says,  "After  the  issues 
bad  beea  adjusted  between  the  parties,  when  the  questions  embodied  in  these  issues  were  disposed 
of,  1  think  there  was  an  end  of  the  whole  cause  embraced  under  the  conclusions  of  this  summons. 
By  the  adjustment,  an  j  by  the  interlocutor  which  followed  in  the  toms  mentioned,  I  think  there 
«as  a  virtual  departure  from  and  abandonmrat  of  every  other  ground  of  action,  tbat  was  embodied 
ia  these  two  issues."  Then  he  ends  by  saying,  "  ]  think  we  ought  to  dispose  of  the  minute  of 
atundonnimt  on  the  special  ground,  that  there  is  nothing  to  abandon,  and  that  therefore  it  must 
be  withdrawn  from  process." 

Now,  without  entering  into  a  consideration  of  whether  there  can  be  a  part  abandonment  of  a 
cause,  or  whether  there  can  be  an  abandonment  of  a  cause  before  the  record  is  closed,  1  think 
7onr  Lordships  may  decide  in  favour  of  these  interlocutors  upon  a  distinct  and  specific  ground 
vhichis  ap^icable  to  this  particular  case.  The  minute  of  abandonment  of  March  1851  was 
incomplete,  as  I  have  shewn,  at  the  time  when  the  record  was  closed ;  but  the  record  was  closed 
in  these  terms  on  the  31st  of  May  1851,  The  interlocutor  is  :  "  Declares  the  record  to  be  closed 
on  the  adjusted  revised  condescendence  for  the  pursuer  No.  9,  and  the  adjusted  revised  answers 
No.  JO  of  process."  Now,  there  can  be  no  douot  at  all,  that  the  record  was  closed  with  respect 
to  the  five  roads  stated  in  the  revised  condescendence,  and  forming,  therefore,  part  of  the 
record,  and  that  it  was  absolutely  necessary  for  the  Court  to  dispose  of  those  claims  upon  the 
wcori  which  were  made  by  the  pursuer,  because  they  were  not  withdrawn  from  the  record. 
Akhot^h,  practically,  the  case  was  confined  to  the  trial  of  the  issues  with  regard  to  two  of  the 
raad%  still  those  claims  remained  upon  the  record,  and  it  was  absolutely  necessary  for  the  Court 
■0  di^ioie    them  ;  the  Court  considered  it  necessary,  first  of  all,  to  diiect  the  minute  of  March 
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i8si  to  be  withdrawn,  and  afterwards  in  their  interlocutor  of  the  6tb  June  1862,  to  fiod,  that  the 
pursuers  were  not  entitled  to  abandon  in  terms  of  the  said  minute."  These  minutes  being  out 
of  the  question,  the  claims  as  to  those  three  roads  had  to  be  disposed  of,  und  the  only  mode  in 
which  tney  could  possibly  be  disposed  of,  as  there  was  no  evidence  in  supptvt  of  them,  and  as 
they  were  not  withdrawn,  was  to  enter  an  absolvitor  for  the  defender,  anid  dierefore  tlw  Court 
directed  that  absolvitor  to  be  entered. 

I  was  a  good  deal  struck  by  the  observations  which  were  made  by  my  noble  and  learned  friend 
(Lord  Westbury)  in  the  course  of  the  ar|[ument  as  to  the  danger  which  might  arise  to  the  public, 
supposing  this  interlocutor  were  to  stnnd  with  an  absolvitor  of  the  defenders,  because  it  might 
then  be  said,  that  that  would  entirely  conclude  the  public  against  any  future  claim  with  respect  to 
these  rights  of  way.  I  have  very  great  doubts  whether  that  would  be  the  effect  of  it.  Sappositig 
any  future  claim  to  be  made  in  respect  of  these  roads,  I  doubt  very  much  whether  the  public 
would  be  concluded  by  this  intalocutor.  I  think  it  would  be  quite  competent  to  the  party 
prosecuting  such  a  claim  to  shew  the  circumstances  underwhich  that  interlocutor  was  pnmounced, 
and  undoubtedly,  if  the  circumstances  could  be  shewn,  it  never  could  be  said,  that  it  was  binding 
against  the  public. 

Under  these  circumstances  I  submit  to  your  Lordships,  that  this  interlocutor  is  perfectly  correct 
But  a  question  may  arise,  probably  your  Lordships  may  have  thought  of  it,  as  to  what  ought  to 
be  done  with  the  costs  in  this  case.  It  appears  to  me,  (I  say  it  with  very  great  deference  to  the 
learned  Judges,)  that  they  have  led  the  parties  completely  astray.  They  ought  not  to  have  gone 
judicially  to  pronounce  those  several  interlocutors  which  have  been  declared  to  be  incompetent 
They  necessarily,  andj  as  I  venture  to  say,  improperly,  kept  the  parties  before  them,  when  the 
parties  themselves  had  proceeded  in  a  way  which  took  the  case  out  of  the  jurisdiction  of  the 
Court.  Under  these  circumstances  1  submit  to  your  Lordships,  that  in  dismissing  this  appeal  we 
ought  to  dismiss  it  without  costs. 

Lord  Cranworth. — My  Lord?,  I  entirely  concur  with  my  noble  and  learned  friend  in  the 
conclusion  at  which  he  has  arrived  in  this  case.  When  the  jury  had  returned  a  verdict,  for  we 
must  consider  it  as  if  they  had  returned  a  verdict,  that  there  was  a.  right  of  way  **  by  or  near  the 
red  line,"  it  is  patent,  that  the  Court.had  got  a  finding,  that, ^rj/,  could  not  be  ap^ied.  Hov 
were  the  Court  to  deal  with  this  ?  It  is  not  necessary  tor  me  to  say ;  indeed  I  shotild  feel  myself 
at  a  loss  to  say  exactly  what,  according  to  practice,  ought  to  have  been  the  course  pursued.  It 
is  plain,  that  issues  had  been  directed,  which  did  not  exhaust  the  subject.  How  was  that  to  be 
supplied  ? 

The  best  way  to  put  it  for  the  appellants  is  this — to  treat  it  as  a  finding,  as  no  doubt  it  was  a 
finding,  that  there  was  in  some  direction  or  other  a  public  right  of  way  from  the  one  point  to  the 
other.  That  was  found  by  the  jury ;  the  precise  Ime  was  not  found.  I  do  not  say,  that  it  was 
open  to  the  Court ;  but  perhaps  it  was  open  to  them  to  have  then  put  it  in  some  course  of  inquiry, 
either  by  reference  to  Mr.  Wylie  or  by  some  other  mode,  to  ascertain  what  was  the  course  of  the 
public  right  of  way,  whether  along  the  red  line,  or,  if  not  along  the  red  line,  how  far,  and  what 
direction  diverging  from  iL  If  that  had  been  done,  whether  it  was  the  proper  course  or  not,  it 
might  have  led,  at  least,  to  an  ultimate  finding  upon  that  which  was  the  point  really  to  be  decided, 
namely,  what  was  the  line  of  the  public  right  of  way?  If  that  had  oeen  done,  I  think,  if  an 
interlocutor  had  been  made  upon  that  subject,  it  might  have  been  right  or  it  might  have  been 
wrong,  but  it  would  have  been  upon  a  totally  different  footing,  to  consider  from  what  it  is  at 
present  But  what  the  Court  did  was  to  direct  an  inquiry,  which  upon  tto  possible  ground  coaU 
they  have  a  right  to  direct,  namely,  an  inquir}-,  or  rather  a  reference  to  Mr.  Wylie  telling  him 
not  to  ascertain  what  the  Hne  was,  but  to  make  a  new  and  convenient  line  as  little  as  possible 
burdensome  to  the  defender.  That  mig^t  b^  by  way  of  arrangement,  an  extremely  cmvenient 
course  to  pursue,  but  it  immediately  took  the  whole  proceeding  out  of  the  ordinary  cursus  curut, 
and  therefore  it  was  not  competent  afterwards  for  the  parties  to  appeal  against  anything  that  was 
done  in  pursuance  of  that  reference.  That  is  the  ground  upon  which  my  nobAe  and  learned 
friend  has  rested  his  view  of  the  case  upon  the  merits,  and  I  mtirely  concur  with  him  in  the 
conclusion  which  he  has  arrived  at  on  this,  the  first  point  in  the  case. 

With  regard  to  the  second  point,  it  has  always  been  the  rule  of  your  Lordships'  House  to  be 
as  slow  as  possible  to  interfere  with  anything  tl^t  is  mere  practice.  What  really  was  the  case 
here  was  this.  The  parties  having  entered  this  minute  of  the  4th  March,  abandoning  the  cause 
quoad  the  three  roads,  the  record  is  afterwards  made  up  containing  the  whole  of  the  condescend* 
ence  and  the  whole  of  the  answers,  embracing  all  the  6ve  roads.  I  fully  enter  into  the  feeling  of 
the  Court,  therefore,  that  when  the  cause  came  finally  to  he  disposed  of,  and  they  were  bound  to 
make  a  deliverance  as  to  the  whole,  it  was  necessary  for  them  to  treat  the  record  as  they  found 
it,  and  the  result  being,  in  their  view,  that  there  was  a  proper  disposal  of  the  case  as  to  the  tvo 
roads,  but  no  proof  at  all  having  been  given  by  the  defnider  as  to  the  three  other  road^  die 
absolvitor  was  a  necessary  consequence. 

I  confess  I  do  not  feel  apprehensive  as  to  any  effect  which  this  decision  will  have  upon  any  of 
the  public  who  may  hereafter  assert  such  a  right,  because  I  consider  it  is  perfectly  clw,  that  even 
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if  sadi  a  decree  as  this  can  be  given  in  evidence,  it  can  be  conclusive  only  if,  upon  the  face  of  it, 
it  sbcTs,  that  there  has  been  an  adjudication.  But  upon  the  face  of  this  decree  it  would  appear 
thac  there  has  been  no  adjudication. 

I  also  think,  that  the  proposal  which  my  noble  and  learned  friend  has  made  to  your  Lordships 
with  regard  to  the  costs  of  this  appeal  is  a  right  one,  because,  after  all,  it  is  an  error  on  the  part 
or  tbe  Court  which  has  led  the  parties  into  taking  the  course  which  they  have  taken.  Therefore 
I  oDDcur  witb  my  noble  and  learned  friend,  that  the  appeal  should  be  dismissed  without  costs. 

Lord  Westbury. — My  Lords,  I  entirely  concur  in  the  conclusion  at  which  my  noble  and 
leamed  friends  have  arrived.  From  the  moment  that  the  consent  of  the  parties  to  a  verdict  and 
aftervards  to  a  judgment  upon  the  inartlficially  framed  issue  was  substituted  for  a  regular  pro- 
cetding,  this  f^ause  was  taken  out  of  the  regular  course  of  judicial  procedure.  No  doubt  the 
otijinal  issue  was  inartlficially  framed,  but  it  contained  within  it  materials  for  answering,  by  the 
jary,  two  questions— one,  whether  there  was  a  road  along  the  red  line  ?  the  other,  if  not  along 
tbe  red  line,  whether  there  was  a  road  along  any  other,  and  what  line? 

The  verdict  that  was  taken  by  consent,  or  rather  the  judgment,  was  a  simple  affirmative  to  that 
isaie,  an  aflirniative,  therefore,  which  could  not  be  applied  to  either  one  of  the  questions.  In 
reahty,  the  issue  ought  to  have  been  directed  to  ba  tried,  and  the  insufficiency  of  the  consent 
ought  to  have  been  observed.  But,  instead  of  that,  the  Court  have  endeavoured  to  correct  the 
error  and  to  supply  the  defect  by  taking  a  course  which  certainly  was  not  within  their  judicial 
authority,  but  which,  not  having  been  complained  of  by  either  party,  must  be  attributed  entirely 
to  the  consent  of  the  parties.  What  the  Court  did  was  embodied  in  the  interlocutor  of  tbe  22d 
December  1854,  and  that  is  certainly  not  a  deliverance  in  pursuance  of  any  judicial  power ;  it 
was  nothing  in  the  world  more  than  an  embodiment  of  certain  terms  which  may  have  been 
aqiproved  <»  by  the  Court,  and  which  appear  to  have  been  acquiesced  in  by  the  parties. 

Now,  that  was  the  basis  of  all  that  was  subsequently  done — a  basis  constituted  of  the  consensus 
of  the  parties,  and  not  of  the  exercise  of  any  judicial  authority.  U  is  impossible  to  interfere  wiUi 
that ;  It  rests  upon  matters,  which  are  not  brought  beftne  us,  and  which  we  cannot  remove. 
Ther^ore,  that  standing,  all  that  subsequently  follows  is  an  emanation  of  the  original  agreement 
to  take  this  matter  out  of  the  ordinary  path  of  judicial  determination.  On  that  ground,  uierefore, 
the  a[^}eal  is  wholly  incompetent  or  rather  it  is  one  which  we  are  incapable  of  enteruinii^.  We 
cannot  apply  the  ordinary  rules  m  law  to  proceedings  based  on  an  order  which  is  utterly  at  variance 
with  the  ordinary  rules  of  law. 

Sow,  with  regard  to  the  other  point,  undoubtedly  I  entirely  concur  in  this,  that  full  credit  must 
be  given  to  the  Judges  of  the  Court  below  with  regard  to  a  mere  matter  of  practice,  unless  we 
ire  enabled  to  ascertain,  in  a  manner  which  admits  of  no  possible  doubt,  that  there  has  been  a 
miscarriage  in  tbe  application  of  their  rules  of  practice.  But  in  this  respect,  though  originally 
I  fdt  some  anxiety  and  doubt  on  the  point,  1  am  now  satisfied,  that  there  has  been  no  miscarriage, 
in  point  either  of  substance  or  of  form.  It  was  undoubtedly  competent,  I  apprehend,  by  the  law 
and  practice  of  Scotland,  to  the  pursuer,  anterior  to  the  closing  of  the  record  by  minute,  (and  also 
by  amendmentj  to  have  restricted  the  conclusions  of  the  summons  in  his  action,  provided  that 
Btnote  was  so  dealt  with  by  the  pursuer  as  to  become  an  irrevocable  thing,  and  to  accompany 
the  summons  in  such  a  manner  as  that,  when  the  record  was  closed,  it  might  plainly  appear  to  be 
closed  tqxm  that  restricted  summcms.  But  without  entering  further  upon  that,  what  was  done  by 
tbe  appellant  was  ditFerrat  from  that  course  of  procedure  altogether.  It  is  true  he  ddivered  in  a 
mmute  in  March  1851,  to  which  I  abstain  from  giving  any  kind  of  designation,  becattse  there  lus 
been  a  omtroversy  as  to  whether  it  contains  the  necessary  elements  of  a  minute  of  restriction  or 
not ;  but  even  if  it  was  a  minute  of  restriction,  the  course  taken  by  tbe  appellant  afterwards  was 
one  which  certainly  justifies  tbe  form  of  the  interlocutor  which  was  finally  prcmounced,  because 
it  is  plain,  that  the  appellant  thought  proper  to  demand  judgment  upon  tbe  summons  which,  so 
far  as  the  dosed  record  is  concerned,  appears  to  be  unrestricted  upon  the  whole  of  the  pleadings, 
which  [deadings  were  addressed  to  the  five  rights  of  road  that  were  the  subject  of  the  original 
cause  of  action.  The  result  was  that,  on  the  record  so  made  up  and  closed,  unquestionably  the 
defender  was  endtled  to  an  absolvitor  from  that  which  was  disproved,  and  from  that  also  which 
had  been  abandoned. 

My  anxiety  at  first  was,  lest  the  form  of  absolvitor  should  involve  in  it  an  apparent  conclusion, 
that  the  question  had  been  tried  and  determined  on  its  merits.  But  I  think  we  ought  not  to 
permit  any  doubt  of  that  kind  to  interfere  with  the  ordinary  form  of  judicial  expression  of  inter- 
locntors  in  Scotland,  because  I  must  take  it  for  granted,  that  these  interlocutors  are  so  worded, 
that  the  real  truth  (tf  the  nature  of  the  absolvitor  mi^ht  easily  be  ascertained  upon  an  examination 
of  the  interlocuttK',  or  of  the  matters  on  the  record  m  a  process  to  which  diat  interlocutor  would 
naturally  open  the  door  for  investigation  or  proof. 

On  these  grounds,  therefore,  I  mtirely  concur  with  my  noble  and  leamed  friend,  that  there  is 
no  reason  to  alter  the  formof  the  interlocutor  in  that  respect,and  that  this  appeal  must  fiiL  But 
inasmuch  as  it  fails,  in  consequence  of  there  having  been  a  common  undertaking,  to  pursue  a 
path  which  was  a  by  path,  and  not  the  ordinary  judicial  high  road,  I  think,  as  that  has  been  the 
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result  of  ;^reenient,  it  would  be  hard  to  dismiss  this  appeal  with  cost^  by  reason  of  our  being  | 
incompetent  to  deal  with  matters  which  both  parties  seem  to  have  supposed  that  we  should  be  ' 
competent  to  deal  with.   Therefore  I  approve  entirely  of  the  motion  proposed  by  my  noble  and 
learned  friend  to  be  submitted  to  your  Lordships,  that  the  last  interlocutors  should  be  affirmed, 
and  petition  of  appeal  dismissed,  without  costs. 

Lord  Chancellor.— That  the  interlocutors  of  the  21st  of  May  1862,  the  6th  of  June  1861,  1 
and  the  28th  of  February  1863,  be  reversed,  and  the  appeal  dismissed  without  costs. 

Lord  Westbury. — Would  your  Lordships  allow  me  to  suggest,  that  our  intention  is  to  afifirm 
those  interlocutors  which  discharge  the  minute  and  grant  the  absolvitor  ;  but  inasmuch  as  it  is 
not  competent  to  the  House  to  entertain  the  appeal  upon  the  first  interlocutors,  I  would,  there- 
fore, with  submission  to  your  Lordships,  suggest,  that  your  Lordships  should  dismiss,  without 
costs,  the  appeal  as  to  all  the  interlocutors  except  the  interlocutors  discharging  the  minute  and 
granting  the  absolvitors ;  but  affirm  those  last  interlocutors,  the  appeal,  in  respect  d  those  inter- 
locutors, also  being  dismissed  without  costs. 

Lord  Cranworth.— I  think  that  would  be  rerymuch  the  effect  of  the  question  as  it  nspat 
by  my  noble  and  learned  friend  on  the  woolsack.  The  principle  is,  that  we  do  not  affirm  those 
interlocutors  which  ve  think  ware  grounded  upon  the  onginal  interlocutor  of  December  1854, 
which  took  the  case  out  of  the  common  cursus  curia.  We  do  not  reverse  them,  and  we  do  oot 
affirm  them ;  we  are  not  competent  to  deal  with  them. 

Lord  Westbury. — ^Those  interlocutors  were  emanations  from  the  consent  of  the  parties, 
and  from  the  consent  of  the  parties  alone  can  they  derive  any  authority.  Therefore  they  are 
not  affirmed. 

Lord  Chancellor. —I  believe  the  result  of  the  way  in  which  I  put  the  question  to  tbe 
House  is  precisely  what  your  Lordships  have  suggested,  namely,  that  we  take  no  notice  at  all 
of  those  mterlocutors  upon  which  the  appeal  is  not  competent,  but  with  regard  to  the  other 
interlocutors,  we  affirm  them  and  dismiss  the  appul  without  costs  in  respect  m  the  whole. 

Appeal  dismissed  without  costs  as  to  the  first  interlocutors  ;  last  two  interlocutors  affirmed 

•without  c^ts. 

Appellant^  Agents,  Wotherspoon  and  Mack,  S.S.C. ;  Simson  and  Wakeford,  Westminster.— 
Respondents  Agents^  Webster  and  Sprott,  S.S.C. ;  William  Robertson,  Westminster. 


JULY  13.  1866. 

'  John  Bicket,  Appellant^  v.  James  Morris  and  Wife,  Respondents. 

Water— Riparian  owner — ^Right  to  build  in  alveo — Encroachment — Action — Actual  dam^e— 
Though  a  riparian  owner  on  a  stream  not  navigable  is  the  sole  owner  of  half  of  the  alvens  ad 
medium  filum,  still  he  cannot  exercise  one  of  the  rights  of  absolute  ownership,  vis.  bmldingMi 
such  alveus.  And  an  adjacent  or  ex  adverso  riparian  owner  is  entitled  to  prevent  his  doing  so 
even  though  such  building  would  not  cause  or  be  likely  to  cause  any  actual  damage  to  such 
owner,  for  such  building  necessarily  tends  to  a  diversion  of  the  current. 

Process  — Appeal— Jtu-y  Trial— Enumerated  Cases — An  action  against  a  r^arian  owner  yfer 
building  OH  the  alveus  of  a  stream  is  not  an  action  for  injury  to  land  in  which  title"  comes  in 
question,  and  therefore  is  one  of  the  enumerated  causes  within  6  Geo.  iv.  c.  120,  §  28. 

Appeal — Competency — Waiving  objection — Though  an  appeal  is  incompetent^  a  party  nun  be 
barred  from  taking  the  objection,  as  by  having  himself  already  appealed  to  the  Inner  Houe 
from  the  interlocutor  which  he  says  was  not  appealable.^ 

The  appellant  Bicket  was  the  owner  of  house  property  abutting  on  the  Water  of  Kilmarnock 
in  the  town  of  Kilmarnock.  At  that  place  the  river  was  not  navigable,  was  about  fifty-eight 
feet  wide,  and  very  shallow.  Bicket  resolved  in  i860  to  rebuild  his  premises,  and  he  was 
desirous  of  building  bis  wall  on  the  river  side  farther  into  the  river.  He  applied  to  bis  neigh- 
bour Mr.  Morris,  the  owner  of  premises  directly  opposite,  <m  the  other  tKink  of  the  river,  bx 
permission  to  build  the  new  wall  accMtling  to  a  red  line  drawn  on  the  Ordnance  map,  aod  it 


1  See  previous  report  2  Macph.  1083 :  36  Sc.  Jur.  529.  S.  C.  L.  R.  i  Sc.  Ap.  77 :  4 
Macph.  H.  L.  44 ;  38  Sc.  Jur.  547. 
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mi  fiiully  agrcsd,  that,  in  consideration  of  receirin;  £io  from  Bicket,  he  (Mr.  Moiris)  wouta 
mab  no  objection  to  the  wall  being  built  farther  into  the  river.  The  parties  signed  a  copy  of 
die  nup  as  relative  to  their  agreement,  and  the  money  was  paid. 

A&er  the  building  bad  proceeded,  the  respondent  discovered,  that  Bicket,  instead  of  adhering 
to  the  red  line  agreed  upon,  advanced  his  wall  still  farther  into  the  river  by  a  distance  of  three 
feet  ai  one  place.  The  respondent  complained,  and  requested  the  appellant  to  desist,  but  be 
temd,  as  he  contended  that  he  had  kept  to  the  line  agreed  on.  The  respondent  thereupon 
applied  for  a  suspension  and  interdict,  and  also  commenced  an  action  of  declarator.  He  did 
not  allege  any  actual  damage  from  the  appellant's  operations,  but  alleged  such  operations  were 
iajurious,  inasmuch  as  they  had  the  efre:t  of  narrowing  the  channel,  altering  the  flow  of  the 
liver,  and  diverting  the  course  of  the  stream.  The  respondent  concluded,  that  the  appellant 
had  DO  right  to  build  on  the  solum  of  the  river,  and  that  he  should  be  ordained  to  take  down 
Us  building  so  far  as  it  transgressed  the  red  line  agreed  on  between  the  parties. 

The  appellant  denied,  that  he  had  transgressed  the  red  line ;  but  even  if  he  had  done  so,  he 
iBegcd,  that  no  injury  was  caused  to  the  respondent. 

Ihe  evidence  fvodnced  was  conflicting.  The  court  of  Session  held,  (i.)  that  the  appellant 
had  to  point  of  fact  encroached ;  (2.)  that  he  vas  liable  to  an  action  for  such  encroachment, 
though  no  injury  was  allied  by  the  respondent. 

Th:  defender  (Bicket)  appealed  against  the  interlocutors,  and  stated  in  h\sprtHted  case  the 
iollowii^  reasons  : — 1.  Because  upon  a  fair  and  sound  construction  of  the  agreement  between 
the  parties,  the  appellant  was  entitled  to  erect  the  river  wall  of  his  new  premises  in  the  position 
in  iriiich  it  has  been  built.  2.  Because  the  buildings  erected  by  the  appellant  do  not  extend 
farther  into  the  channel  of  the  stream  than  the  line  mdicated  by  the  red  line  drawn  upon  the 
duplicate  copies  of  the  Ordnance  survey  map.  3.  Because  the  respondents  have^no  interest  to 
insist  in  the  removal  of  the  said  buildings  inasmuch  as  they  have  been  erected  by  the  appellant 
upon  his  own  property,  and  do  not  in  any  way  injure  or  threaten  to  injure  the  property  of  the 
respondents.  4.  Because  the  said  buildings  were  commenced,  carried  on,  and  completed  by  the 
appellant  with  the  knowledge  of  the  respondents,  and  without  objection  on  their  part,  and  they 
are  therefore  barred  from  insisting  on  the  removal  of  the  same.  5.  Because  the  action  of 
sa^nsioD  and  interdict  was  not  raised  till  after  the  buildings  complained  of  had  been  erected 
by  the  appellant 

The  respondent  in  his  printed  case  submitted,  that  the  appeal  should  be  dismissed,  for  the 
foUDwittg  reasons : — i.  On  the  competency.  The  appeal  is  incompetent,  in  respect,  that 
ahboagh  the  actions  in  which  the  interlocutors  appealed  from  were  announced  were  actions  on 
account  of  injury  to  land  where  the  tide  is  not  in  question,  and  therefore  of  the  class  of  cauies 
appropriated  to  trial  by  jury  under  the  Judicature  Act,  6  Geo.  iv.  c.  120,  §  28,  the  parties  of 
onsent  took  the  proof  therein  by  commission,  and  upon  the  proof  so  taken  obtained  the  de:ision 
of  the  Court  of  Session  not  in  the  course  of  the  ordinary  jurisdiction  of  the  Court,  but  judging 
of  consent  parties.  2.  On  the  merits.  The  evidence  shews,  that  the  appellant  has  advanced 
liis  buildings  into  the  alveus  of  the  river  beyond  the  line  agreed  on  between  him  and  the 
respondents.  3.  The  encroachment  by  the  appellant's  buildings  upon  the  alveus  of  the  stream 
opposite  the  respondents'  property  not  being  warranted  by  the  respondents'  consent,  nor 
joitified  by  the  contract  between  the  parties,  is  in  contravention  of  the  respcmdents*  rights  as 
opposite  proprietors. 

RoU  Q.C.,  Anderson  Q.C.,  and  Blair,  for  the  appellant. — This  appeal  is  competent.  It  is  true 
the  parties  by  consent  took  a  proof  by  commission,  but  this  it  was  competent  to  do,  because  it 
was  not  one  of  the  enumerated  cases  which  must  be  tried  by  a  jury — 6  Geo.  iv.  c,  1 2  o,  §  28.  But 
even  if  it  were,  the  Court  has  power  judicially  to  take  proof  by  commission,  for  this  is  not  an 
aaion  for  damages,  but  it  is  an  action  involving  title  to  land — Crawford  v.  Dixouy  2  W.  S. 
354 ;  Dixon  v.  Botnll,  3  Macq.  App.  i ;  ante,  p,  663 ;  Mag.  0/ Rothesay  v.  McKechnie,  4  Macph. 
214 ;  13  and  14  Vict.  c.  36,  §  49.  If  it  be  held,  that  the  present  case  comes  within  the  principle 
of  Craigv  DuffitSy  6  Bell,  Ap.  308 ;  Dudgeon  v.  Thompson^  i  Macq.  App.  714;  ante,  p.  403 ;  Mag, 
of  Rethrew  v.  Hoby,  2  Macq.  App.  478  ;  ante^  p.  627  ;  so  as  to  have  become  in  effect  an  arbitra- 
tion in  consequence  of  the  taking  of  proof  by  commission,  then  the  point  of  departure  was  when 
the  Lord  Ordinary  gave  his  judgment,  and  no  ai^>eai  to  the  Inner  House  would  have  been 
competent  At  aU  events,  the  respondent  cannot  be  heard  to  take  this  objection  after  having 
himself  appealed  to  the  Inner  House. 

As  to  the  merits  of  the  case,  the  appellant  in  building  on  his  own  half  of  the  alveus  was  only 
exercising  one  of  the  ordinary  rights  of  property,  and  he  was  entitled  to  build  as  he  pleased  so 
long  as  he  caused  no  dama^  to  his  neighbour.  It  is  essential  to  the  maintenance  of  such  an 
atioo,  that  actual  injury  has  been  done,  for  if  no  injury,  then  damnum  absque  injund  is  no  cause 
of  actioa  Riparian  owners  on  opposite  sides  are  not  joint  proprietors  of  the  joint  channel,  but 
each  is  sole  proprietor  of  his  own  half  of  the  alveus— IVis^rt  v.  Wyliie,  i  Macq.  App.  389. 
Each  riparian  owner  has  merely  a  common  interest  but  not  a  common  property  in  tbe 
sueam— Bell's  Pr.  §  1086.    It  is  well  estaUished,  that  in  cases  of  common  interest  there  can 
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be  no  right  of  one  to  object  to  what  is  done  by  another  on  his  own  property,  unless  actual  injury 
accrues — Mensies  v.  Breadalbane^  3  W.  5.  235.  There  is  nothing  inconsistent  with  that  rule  in 
Mag.  of  Aberdeen  v.  Mensies,  M.  12787  ;  Farquharson  v.  Farquharsony  M.  12779.  The  inter- 
locutor of  the  Court  is  therefore  wrong  which  says  "  the  erection  has  the  effect  of  diverting  to  a 
certain  extent  the  flow  of  the  water,  and  is  therefore  an  illegal  encroachment  on  the  right  of  the 
pursuer,"  for  it  contains  a  non  sequitur.  It  is  only  where  actual  damage  is  caused,  that  there  is 
an  illegal  encroachment.  Moreover,  the  respondent  cannot  complain  after  acquiescing  in  the 
appelkuit's  acts.  He  vho  stands  by  and  sees  a  stranger  dealing  with  bis  property  and  does  not 
object^  cannot  be  heard  afterwards  to  complain — Skatid  v.  Henderson,  2  Dow,  519;  Ayton  t. 
MeimlUt  M.  "Prop.  No.  6;"  Marquis  of  Abereom  v.  Langmuir,  20th  May  1820^  F.  C. ; 
Stirling  v.  Haldane,  8  S.  131  ;  Cairncross  v.  Lonmer,  3  Macq.  App.  827  ;  ante,  p.  984.  As  to  Ihe 
suspension  and  interdict,  that  action  was  too  late  after  the  building  had  been  completed — 
Provost  of  Glasgow  v.  Abbey,  4  S.  266 ;  Dick  v.  Thorn,  8  S.  232 ;  Mackintosh  v.  Robertson^ 
9  S.  75- 

The  Attorney  General  (Palmer),  and  W.  Paterson,  for  the  respondent — This  appeal  is  not 
competent,  because  this  is  substantially  an  action  for  injury  to  land  where  title  is  not  in 
question,  and  therefore  was  appropriated  for  jury  trial.  As  the  parties,  therefore,  took  the 
cause  out  of  the  ordinary  course,  they  cannot  appeal  against  the  judgment — Craig  v.  Duffiis, 
6  Bell,  308  ;  Dudgeon  v.  Thomson,  1  Macq.  App,  714  ;  ante,  p.  403  ;  Mag.  of  Renjrew  v,  Hol^, 
2  Macq.  App.  478  ;  ante^  p.  627.  As  to  the  merits,  the  appellant  had  no  right  to  build  on  the 
alveus  of  the  river,  even  though  his  doing  so  cause  no  actual  injury  to  the  respondent  The 
very  act  of  so  encroaching  on  the  alveus,  in  which  all  the  riparian  owners  have  a  common 
interest,  of  itself  imports  damage,  and  none  need  be  alleged  in  order  to  maintain  the  action. 
The  very  act  of  building  must  always  tend  more  or  less  directly  and  immediately  to  divert  the 
current,  and  that  is  illegal — Mag.  of  Aberdeen  v.  Metaies^  M.  12787  ;  Farquharson,  M.  12779 ; 
Mensies  v.  Breadalbane,  3  W.  S.  335.  It  ot^ht  not  to  be  a  burden  thrown  upon  the  pursuer  in 
such  cases  to  prove  how  the  encroachment  will  ultimately  affect  him.  There  is  no  ground  for 
the  defence  of  acquiescence  set  up  by  the  appellant 

Csr.  adp.  vuit. 

Lord  Chamckllor  Chelmsford. — My  Lords>  the  first  question  to  be  considered  is  the 
competency  of  the  present  appeal.  It  appears  to  me,  that  this  is  one  of  the  actions  **  appro- 
priated  to  the  Jury  Court,"  under  the  28th  sectitui  of  the  Scotch  Judicature  Act,  6ih  Geo.  rv, 
chap.  120,  being  an  action  on  account  of  an  injury  to  land  in  which  the  title  was  not  in  question. 
By  the  word  "title"  1  do  not  understand  to  be  meant  the  right  to  do  the  act  which  occasioned 
the  injury,  but  the  title  to  the  land  itself  to  which  the  injury  is  alleged  to  be  done. 

In  this  case  the  complaint  is,  that  the  defender  encroached  by  building  beyond  a  "certain  line 
upon  the  solum  of  the  river  called  the  Water  of  Kilmarnock,  opposite  the  pursuer's  property. 
It  is  in  respect  of  his  property  in  the  land,  that  the  pursuer  disputes  the  right  of  the  defender  to 
encroach  upon  the  river,  but  the  title  to  the  land  affected  by  the  encroachment  is  not  at  all  in 
question.  It  was  contended  by  the  appwllants,  that  there  being  no  claim  for  damages  in  the 
pursuer's  summons,  it  was  a  case  not  within  the  28th  section  of  the  Judicature  Act ;  but  it  seems 
to  me,  that  this  section  U  not  confined  to  cases  where  damages  are  demanded,  but  that  it  extends 
to  all  the  enumerated  causes  of  action  where  a  question  w  fact  is  to  be  tried  proper  for  the 
determination  of  a  jury.  The  cause  ought,  therefore,  in  regular  course,  to  have  been  remitted 
to  the  Jury  Court,  and  the  Lord  Ordinary  had  no  authority  to  order  the  proof  to  be  taken 
commission. 

But  it  was  quite  competent  to  the  parties  to  agree,  that  the  proof  should  be  taken  by  com- 
mission instead  of  by  a  jury,  and  this  having  been  done,  the  question  arises,  whether  the  cause 
was  not  removed  from  the  regular  course  of  proceeding,  so  that  it  could  no  longer  be  regarded 
as  a  trial  in  atrid,  and  subject  to  appeal 

It  is  unnecessary  to  consider  the  49rh  section  of  the  13th  and  14th  Victoria,  chap.  36,  allowing 
the  Lord  Ordinary  to  take  evidence  by  commission  in  causes  not  especially  enumerated  in  the 
6th  Geo.  IV.  as  appropriated  to  be  tried  by  jury,  because  I  have  already  expressed  my  opinion, 
that  the  present  cause  is  one  of  those  enumerated  in  that  Act.  Whether,  after  having  consented 
to  the  proof  being  taken  by  commission  and  reported  to  the  Lord  Ordinary  for  his  decision,  the 
parties  had  precluded  themselves  from  presenting  a  reclaiming  note  to  the  Inner  House,  is  a 
question  which  it  appears  to  me  to  be  unnecessary  to  decide.  The  pursuer  having  failed  before 
the  Lord  Ordinary,  himself  carried  the  cause  into  the  Inner  House  by  reclaiming  note,  therebj 
asserting  his  right  to  appeal  from  the  Lord  Ordinary's  interlocutor.  Having  obtained  from  the 
Court  of  Session  an  interlocutor  reversing  the  interlocutor  of  the  Lord  Ordinary,  it  would  be 
opposed  to  every  notion  of  propriety  and  justice  if  the  pursuer  could  successfully  resist  the 
defender*  s  right  to  question  the  interlocutor  upon  the  ground  of  incompetency.  Bjr  taking  the 
step  of  appealing  to  the  Inner  Hous^  the  pursuer,  in  my  opinion,  has  precluded  himself  Arom 
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otifeams,  that  the  mterlocutor  pronounced  in  his  favour  is  not  subject  to  all  the  consequences  of 
other  interlocutors,  and  theref<n-e  appealable  to  this  House. 

Tbenext  question  to  be  determined  is  (me  of  fact,  namely,  whether  the  appellant  has  extended 
hia  buildings  beyond  the  line  permitted  by  the  agreement    Upon  this  subject  the  evidence  is 
cDii£cting  and  impossible  to  be  reconciled.    The  whole  difTerence  between  the  parties  depends 
■poa  dte  fact,  whether  the  letter  D  on  the  plan  given,  in  evidence  accurately  represents  the 
jmOioQ  between  the  new  wall  and  the  old.  If  it  does,  then  the  new  wall  is  properly  represented 
bjr  the  blue  line,  and  there  has  been  an  encroachment  beyond  the  agreed  limit.    If,  on  the 
aatraiy,  the  letter  C  on  the  red  line  is  the  point  at  which  the  new  wall  strikes  the  old,  then  the 
ddendor  is  within  the  limit  prescribed  by  the  agreement.  Both  parties  agree,  that  for  a  certain 
put  of  the  new  building  the  foundation  of  the  old  wall  has  been  used.    This  being  so,  and  the 
building  mnning  in  a  straight  line  throughout  its  length,  I  do  not  well  see  bow  any  other  than 
tbebtne  line  can  be  taken  to  represent  the  extent  of  the  encroachment.    The  Judges  of  the 
Second  Division  have  come  to  this  conclusion;  and  even  if  I  were  disposed  to  form  a  different 
cpinicm  from  them,  I  should  be  very  unwilling  to  overrule  their  judgment  upon  a  question  of 
fia  of  so  doubtful  a  nature.    I  therefore  assume  as  an  established  fact,  that  the  appellant  has 
gtceeded  the  limit  conceded  to  him  by  the  agreement. 

The  important  question  in  the  case  is,  whether  the  respondents  were  entitled  to  a  declaration, 
th^  the  defender  had  no  right  or  title  to  erect  any  building,  or  otherwise  to  encroach  upon  or 
.  to  interfere  with  that  part  of  the  solum  of  the  river  called  the  Water  of  Kilmarnock,  which  is 
[  imaudiately  opposite  the  pursuer's  property,  beyond  a  certain  line,  and  to  a  decree  ordering  the 
I  defoidcr  to  take  down  and  remove  the  buildings  or  other  erections,  in  so  far  as  these  extend 
!  into  or  encroach  upon  the  solum  of  the  river  beyond  the  said  line,  and  interdicting  him  fraoi 
ereaing    any  building  or  otherwise  encroaching  upon  the  solum  of  the  river  beyond  the  line  in 
question.'' 

There  is  a  general  statement  in  the  pleas  in  law  of  the  encroachments  complained  of  being 
"injurious  to  the  pursuer's  property,"  but  no  proof  was  given  by  him  of  any  actual  injury  from 
the  building  being  advanced  forther  into  the  river  than  the  line  agreed  upon.    The  result  of  the 

i  opinions  of  the  Judges  of  the  Second  Division  appears  to  be,  that  a  riparian  proprietor  has  no 
light  to  erect  any  building  in  alveo  fiuminiSy  and  that  if  he  does  so,  although  the  opposite 
proprietor  may  be  unable  to  prove,  that  any  damage  has  actually  happened  to  him  by  the 
erection,  yet,  if  the  encroachment  is  not  of  a  uight  and  trivial  but  of  a  substantial  description,  it 
most  always  involve  some  risk  of  injury.  Lord  Benhoime  said,  "  Without  my  consent "  (i>., 
die  consent  of  the  proprietor  of  the  other  side  of  the  river)  "  you  are  not  to  put  up  your  building 

-  in  the  channel  of  the  river,  for  that  in  some  degree  must  affect  the  natural  flow  of  the  water. 

'  What  may  be  the  result  no  human  being  wieh  certainty  knows,  but  it  is  my  right  to  prevent  your 
doing  it,  and  when  you  do  it,  you  do  me  an  injury  whether  I  can  prove  damage  or  not."  And 
Lead  Neaves  said :  "  Neither  can  any  of  the  proprietors  occupy  the  alveus  with  solid  erections 
without  Che  consent  of  the  others,  because  he  thereby  affects  the  course  of  the  whole  stream. 
The  idea  of  compelling  a  party  to  define  how  it  will  operate  upon  bim,  or  what  damage  or  injury 
it  «iU  produce,  is  out  of  the  question." 

These  views  appear  to  me  to  be  perfectly  sound  in  principle,  and  to  be  supported  by  authority. 
The  proprietors  upon  the  opposite  banks  of  a  river  have  a  common  interest  in  the  stream,  and 
^though  each  has  a  property  in  the  alveus  from  his  own  side  to  the  medium  filum  fiuminis, 
neither  is  entided  to  use  the  alveus  in  such  a  manner  as  to  interfere  with  the  natural  flow  of  the 
water.  My  noble  and  learned  friend,  the  late  L/^rd  Chancellor,  during  the  argument  put 
this  question,  "  If  a  riparian  proprietor  has  a  right  to  buiM  upon  the  stream,  how  far  can  this 
right  be  supposed  to  extend  ?  Certainly,  he  added,  not  ad  medium  filum,  for  if  so,  the  opposite 
proprietor  must  have  a  legal  right  to  build  to  the  same  extent  from  his  side."  It  seems  to  be 
dear,  that  neither  proprietor  can  have  any  right  to  abridge  the  width  of  the  stream,  or  to  inter- 
fere with  its  regular  course,  but  anything  done  in  alveo  which  produces  no  sensible  effect  upon 
the  stream  is  allowable. 

It  was  asked  by  the  counsel  in  ai^ument,  whether  a  proprietor  on  the  banks  of  a  river  might 
DM  build  a  boathouse  upon  it  ?  Undoubtedly  this  would  be  a  perfectly  fair  use  of  his  rights, 
prorided  he  did  not  thereby  obstruct  the  river  or  divert  its  course ;  but  if  the  erection  produced 
this  effect,  the  answer  would  be,  that,  essential  as  it  might  be  to  his  full  enjoyment  of  the  use  of 
the  river,  it  could  not  be  fiermitted  ;  A  fortiori,  when  the  act  done  is  the  advancing  solid  build- 
ings into  the  stream,  not  in  any  way  for  the  use  of  it,  but  merely  for  the  enlargement  of  the 
riparian  proprietor's  premises,  it  must  be  an  infringement  upon  the  right  and  interest  of  the 
proprietor  on  the  opposite  bank.  Upon  principle,  then,  the  pursuer  had  a  cause  of  action  in 
respect  of  the  defender's  building,  and  was  entitled  to  a  declaration  against  the  encroachment 
and  a  decree  to  have  the  obstruction  removed.  The  authorities  cited  in  the  argument  at  the  bar 
sappon  the  principle,  and  estabhsh  a  satisfactory  distinction.  The  proprietors  on  the  banks  of 
ariveraieentitled  to  protect  their  property  from  the  invasion  of  the  water  by  building  a  bulwark, 
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ripam  muniendi  causd;  but  even  ia  this  necessary  defence  of  themselves,  they  are  not  at  liberty 
so  to  conduct  their  operations  as  to  do  any  actual  injury  to  the  property  on  the  opposite  side  of 
the  river.  In  this  cas:  mere  apprehension  of  danger  will  not  be  sufficient  to  found  a  complaint 
of  the  acts  done  by  the  opposite  proprietor,  becauie,  being  on  the  party's  ground,  they  were 
lawful  in  themselves,  and  only  became  unlawful  in  their  consequences  upon  the  principle  of  sic 
utere  tuo  ut  alienum  non  ladas.  But  any  operation  extending  into  the  stream  itself  is  an  inter- 
ference with  the  common  interest  of  the  opposite  riparian  proprietor,  and  therefore  the  act  being 
primd  facie  an  encroachment,  the  onus  sesms  properly  to  be  cast  upon  the  party  doing  it  to 
shew,  that  it  is  not  an  injurloas  obstruction. 

There  only  remains  the  questitm  of  acquiesence  to  be  considered.  There  is  no  doubt  as  to  the 
principle  of  the  cases  of  persons  standing  by  and  permitting  acts  to  be  done  which  they  are 
endtied  to  prevent.  It  is  only  just,  that  a  po^n  who  has  b«n  encouraged  to  continue  expen- 
sive operations  by  the  see  ning  consent  of  him  who  might  have  stopped  them,  should  be  able  to 
defend  himself  against  any  subsequent  attempt  to  treat  them  as  an  encroachment  upon  the  rights 
of  tlie  party  who  has  so  misled  the  other  into  the  conBdence,  that  his  acts  were  sanctioned.  But 
in  all  such  cases  knowledge  of  the  acts  done  is  essential  to  stop  the  party  who  has  suffered  the 
encroachment  upon  his  rights  from  afterwards  objecting  to  it.  In  this  case  there  was  an  agree- 
ment between  the  parties,  and  it  does  not  appear,  that  the  pursuer  knew  at  first  that  the  defender 
was  exceeding  the  limits  prescribed  by  the  agreement.  As  soon  as  he  was  aware  of  the  fact  be 
objected  to  iL  The  defender,  however,  chose  to  go  on  in  the  face  of  the  pursuer's  objection. 
His  proper  course  would  have  been  to  hare  suspended  his  works  until  it  could  be  ascertained 
whether  he  had  kept  to  the  permitted  line  or  not.  If  he  determined  to  proceed,  in  spite  of  the 
objection,  it  is  difficult  to  understand  how  he  can  now  claim  the  benefit  of  the  principle  of 
acquiescence,  or  how  he  can  reasonably  complain,  that  he  is  compelled  to  reduce  nis  building 
within  the  limits  agreed  upon. 

My  Lords,  for  these  reasons  I  thinly  that  the  decree  of  the  Second  Division  ought  to  be 
affirmed. 

Lord  Cramworth. — My  Lords,  there  is  no  doubt,  diat  the  respondent  agreed  with  the^ppd- 
lant,  that  to  a  certain  extent  he  would  not  object  to  his  advancing  his  buiraing  into  the  bed  of 
the  river,  so  that  if  the  limit  to  which  that  agreement  extended  has  not  been  tran^ressed,  there 
can  be  no  ground  of  complaint  on  the  part  of  the  respondent.  If  the  limit  has  been  transgressed, 
then  there  arises  a  second  question,  namely,  whether  independently  of  any  agreement  the 
appellant  hid  not  by  the  law  of  Scotland  a  right  to  erect  the  buildings  which  he  has  erected  in 
the  alveus  of  the  river.  In  the  hearing  of  this  case  at  your  Lordships'  bar  the  two  questions 
were  argued  in  ths  order  in  which  I  have  just  stated  them — that  is,  first,  whether  the  appellani'i 
buildings  had  been  carried  farther  into  the  river  than  the  line  agreed  to  by  the  respondent ;  and 
secondly,  whether  by  the  law  of  Scotland  there  was  anything  to  prevent  the  appellant,  independ- 
ently of  consent,  from  erecting  the  buildings  in  question. 

I  will  uke  a  different  course,  and  consider  first  what  rights  the  appellant  had  independently 
of  contract  or  consent. 

By  the  law  of  Scotland,  as  by  the  law  of  England,  when  the  lands  of  two  conterminous  pro- 
prietors are  separated  from  each  other  by  a  running  stream  of  water,  each  proprietor  is  primd 
facie  owner  of  the  soil  of  the  alveus  or  bed  of  the  river,  ad  medium  filum  aqua.  The  soil  of  the 
alveus  is  not  the  common  property  of  the  two  proprietors,  but  the  share  of  each  belongs  to  him 
in  severalty,  so  that,  if  from  any  cause  the  course  of  the  stream  should  be  permanently  diverted, 
the  proprietors  on  either  side  of  the  old  channel  would  have  a  right  to  use  the  soil  of  the  alveus^ 
each  of  them  up  to  what  was  the  medium  filum  agua,  in  the  same  way  as  they  were  entitled  to 
the  adjoining  land.  The  appellant  contended,  that,  as  a  consequence  of  this  right,  every  riparian 
proprietor  is  at  liberty  at  his  pleasure  to  erect  buildings  on  his  share  of  the  alveus,  so  long  as 
other  proprietors  cannot  shew,  that  damage  is  thereby  occasioned  or  likely  to  be  occasioned 

I  do  not  think,  that  this  is  a  true  exposition  of  the  law.  Rivers  are  liable  at  times  to  swell 
enormously  fro  n  sudden  floods  and  rain,  and  in  these  cases  there  is  danger  to  those  who  have 
buildings  near  the  edge  of  the  bank,  and  indeed  to  the  owners  of  the  banks  generally,  that 
serious  damage  may  be  occasioned  to  them.  It  is  impossible  to  calculate  or  ascertain  before- 
hand what  may  be  the  effect  of  erecting  any  building  in  the  stream  so  as  to  divert  or  obstruct  its 
natural  course.  If  a  building  should  be  carried  out  to  the  middle  of  the  stream,  that  is,  to  the 
whole  extent  of  the  proprietor's  right  in  the  alveus^  no  one  can  fail  to  see  there  might  be  great 
danger  in  case  of  floods.  If  the  proprietor  on  one  side  can  make  an  erection  far  into  the  stream, 
what  is  there  to  prevent  his  opposite  neighbour  from  doing  the  same  ? 

The  most  that  can  be  said  in  favour  of  the  appellant's  ailment  i;,  that  the  question  of  the  pro- 
babilities of  damage  is  a  question  of  degree)  and  so,  if  the  building  occupies  only  a  very  small 
portion  of  the  alveus^  the  cnance  of  damage  is  so  little,  that  it  may  be  disregarded.  But  this  is 
an  argument  to  which  >'our  Lordships  cannot  listen.  Lord  Benholme  says  truly,  that  what  may 
be  the  result  of  any  building  in  the  alveus,  no  human  being  knows  with  certainty.  The  owners 
of  the  land  on  the  banks  are  not  bound  to  obtain  or  to  be  guided  by  the  opinions  of  engineers  or 
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ndcuific  penxms,  as  to  what  is  likely  to  he  tiie  consequence  of  any  obstruction  set  up  in 
ID  vhich  ihey  all  have  a  common  interest.  There  is  in  this  case,  and  in  all  such  cases 
tenr  must  be«  a  conflict  of  evidence  as  to  the  probable  result  of  what  is  done.  The  lav 
IM  iapose  on  riparian  proprietors  the  duty  of  scanning  the  accuracy  or  appreciating  the 
" ;  or  sach  testimony.  They  are  allowed  to  say,  "  We  have  all  a  common  interest  in  the 
3Ed  tlow  or  the  water,  and  we  forbid  any  interference  with  it."  This  is  a  plain,  intelligi- 
:  easily  understood  and  easily  followed,  and  from  which  I  think  your  Lordships  ought 
iiBov  any  departure. 

tnss^d  in  argument,  "Then  if  I  put  a  stake  in  the  river,  am  I  interfering  with  the 
I  of  tbe  riparian  proprietors  ?  "    To  this  I  should  answer,  De  minimis  non  curat  praior. 
'  r,  it  might  be  demonstrated  in  such  a  case,  not  that  there  was  an  extreme  improbability, 
tibne  was  an  impossibility  of  any  damage  resulting  to  anyone  from  the  act    It  Is,  how- 
j^nnecessary  for  us  to  speculate  on  any  such  infinitesimal  obstruction.   No  one  can  say,  tfaat 
(cax  tbe  extent  to  which  tbe  appell^t  has  built  into  the  river  is  so  small  as  to  be,  like  the 
^ifast^e  driven  into  the  soil,  inappreciable. 

oaljr  add,  that  I  find  nothing  in  the  cases  or  text  books  to  which  we  were  referred  at 
\  viih  the  view  I  have  taken  of  the  law.   And  the  cases  of  the  Town  of  Aberdeen  v. 
.and  Farquharson  v.  Fargukarson,  cited  by  the  Lord  Justice  Clerk,  are  in  exact  con- 
rvith  it.   I  therefore  come  without  hesitation  to  the  conclusion,  that  the  appellant  had  no 
^iodepcndendy  of  contract  or  consent,  to  build  as  he  has  built  into  the  bed  of  the  river, 
[being  so,  the  only  other  question  is,  whether  what  the  appellant  has  done  had  been  done 
^sanction  or  acquiescence  of  the  respondent.    For  if  it  has,  then,  whatever  may  be  the 
•  theothcr  proprietors  on  the  banks  of  the  river,  it  does  not  lie  in  his  mouth  to  complain. 
■  a  mere  question  of  fact,  and  must  be  decided  by  an  examination  of  the  evidence.    1  have 
luibe  proofs  on  both  sides  my  best  attention,  and  the  conclusion  at  which  I  have  arrived 
liante  as  that  of  my  noble  and  learned  friend  on  the  woolsack. 

;borden  of  proof  was  clearly  on  the  appellant.  He  has  erected  a  wall  which  exhyPothesi 
ibwof  Scotland  he  was  not  justified  in  erecting.  But  then  he  says  to  the  respondent^ 
icaiuot  be  heard  to  complain  of  what  I  have  done,  for  you  agreed,  that  1  should  be  at 
rudo  it.  You  in  substance  sold  to  me  -your  right  to  make  the  objections  you  are  now 
The  appellant,  in  order  to  sustain  bis  case,  must  shew,  first,  what  his  agreement  with 
It  was ;  and,  secondly,  that  what  he  has  done  was  warranted  by  that  agreement. 
)Ae  agreement  itself,  it  is  to  be  found  in  the  letta-s  that  passed  between  the  parties  at 
lof  May  i86i,  from  which  it  is  plain,  that  in  consideration  of  a  sum  of  £\o,  the  respond- 
d,  so  far  as  he  was  concerned,  to  permit  tbe  appellant  to  build  his  wall  from  the 
l*rl;ed  A,  to  that  marked  C  on  the  Ordnance  map.  This  is  confirmed  by  the  evidence  of 
n Fulton,  the  appellant's  agent,  at  p.  llS.  In  fact  the  wall  which  has  been  built  is  a  wall 
j*e  point  A  to  the  point  D  on  that  map.  It  was  incumbent,  therefore,  on  the  appellant  to 
\*a  the  point  C  is  a  point  on  the  line  A  D.  It  has  never  been  contended,  that  the  point  C 
Dt  funher  into  the  stream  than  the  line  A  D  ;  and  if  it  is  nearer  the  north  bank  than  the 
i  0,  it  is  certain,  that  in  building  along  that  line  the  appellant  must  have  transgressed  the 
[fcr  which  he  had  contracted  with  tbe  respondents. 

,  according  to  the  map,  the  point  C  is  considerably  within  the  line  A  D.  Mr.  Gale  says, 
[tperpendinSar  line  drawn  from  that  point  to  the  line  A  D,  measures  two  feet  nine  inches  ; 
'■  »rea  embraced  by  that  line  and  the  lines  A  C  and  C  D  amounts  to  73  square  feet  Tte 
u  endeavours  to  meet  this  evidence,  by  shewing,  that  the  Ordnance  map  is  incorrect ; 
[*knas  the  point  C  is  there  represented  as  nearer  to  Bank  Street  than  the  line  A  D,  it 
I  to  bare  been  placed  on  that  line  ;  and  in  conBrmation  of  this  hypothesis  he  relies,  amongst 
'  tluDgs  on  the  testimony  of  workmen  engaged  in  building  the  actual  wall,  who  say,  that 
iibeyaine  to  the  old  wall  which  It  is  contended  must  be  the  point  Q  they  continued  to 
In  the  line  of  the  old  foundations.  And  from  this  the  inference  is  drawn^  that  the  actual 
MU  not  gone  beyond  the  line  stipulated  for. 

Ttias,  however,  there  are  two  answers — ^first,  even  assuming,'as  I  do,  that  the  witnesses  have 
'  Dtion  to  deceive,  yet  looking  to  the  nature  of  the  buildings,  and  the  great  slope  or  battu  in 
which  we  are  told  existed,  I  cannot  feel  satisfied  that  the  foundations,  of  which  the 
'  speak,  might  not  have  been  foundations  of  a  wall  sloping  to  the  north  east  as  described 
'nun   But  further,  it  must  be  borne  in  mind,  that  the  contract  into  which  the  respondent 
i«as  a  contract  founded  on  the  map — a  contract,  that  tbe  appellant  might  build  on  a  line 
"  by  the  map.    If  the  map  does  not  accurately  represent  the  old  buildings  as  they 
rciisted,  it  might  have  been  open  to  either  party  to  contend,  that  the  contract  was  not 
'y  But  such  an  error  cannot  justify  one  of  the  contracting  parties  in  saying  to  the  other, 
I  !iave  agreed  to  give  me  certain  privileges  up  to  a  point  in  your  property,  as  marked  C  on  a 
'  find  tbe  map  is  incorrect.    The  point  C  ought  to  have  been  differently  placed  ;  and  I 
I  uu  yon  bound  to  give  me  the  privileges  in  questi<m  up  to  the  point  accoraing  to  what  the 
'OBgU  to  have  been." 
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I  am  therefore  of  opinion  with  my  noble  and  learned  friend,  that  the  appellant  has  failed  to 
shew,  that  the  respondent  had  bound  himself  not  to  object  to  the  line  of  wall  actually  built 

With  respect  to  the  question  raised  by  the  appellant  as  to  acquiescence,  I  have  only  totaj, 
that  I  concur  with  my  noble  and  learned  friend  on  the  woolsack.  On  the  point  of  competescjr 
it  is  not  necessary  to  give  an  opinion,  as  our  decision  is  in  favour  of  the  respondents  ;  but  had 
this  not  been  so,  I  should  have  been  very  slow  to  hold,  that  the  pursuer,  having  himself  presented 
a  reclaiming  note  to  the  Inner  House,  and  obtained  the  benefit  there  of  a  decision  in  his  fxnar 
reversing  that  of  the  Lord  Ordinary,  can  now  say, — I  will  profit  by  that  which  is  in  substance  an 
appeal  to  the  Inner  House,  and  treat  that  as  a  regiUar  proceeding  in  curid,  and  yet  hold,  that  an 
appeal  from  that  decision  is  u/tra  vires.  This  question,  however,  as  I  have  already  stated,  does 
not  arise. 

Lord  Westbury. — My  Lords,  upon  the  question  of  competency,  it  must  be  understood,  that 
the  decision  of  your  Lordships  {voceeds  upon  its  being  personally  incompetent  to  the  respond- 
rat  to  raise  that  ejection. 

This  is  a  case  of  very  considerable  importance,  because,  as  ^  as  I  know,  it  will  be  the  first 
decision  estabUshing  the  important  principle,  that  a  material  encroachment  upon  the  afyau  of  a 
running  stream  may  be  complained  of  by  an  adjacent  or  an  ex  adverso  proprietor  without  the 
necessity  of  proving,  either,  that  damage  has  been  sustained,  or  that  it  is  likely  to  be  sustained, 
from  that  cause.  The  examination  that  has  been  given  at  the  bar  to  the  cases  cited  upon  that 
point  of  law  certainly  had  led  me  to  the  conclusion,  that  it  has  not  yet  been  clearly  established  bjr 
decisions.  I  have  felt  much  difficulty  upon  it,  because  undoubtedly  a  proposition  of  that  nature 
is  somewhat  at  variance  with  the  principles  and  rules  established  on  the  subject  by  the  civil  lav. 
I  am,  however,  convinced,  that  the  proposition  as  it  has  been  laid  down  in  the  Court  below,  and 
as  it  has  received  the  s;inction  of  your  Lordships  in  your  judgments,  is  one  that  is  founded  in 
good  sense,  and  ought  to  be  established  as  matter  of  law. 

When  it  is  said,  that  proprietors  of  the  bank  of  a  running  stream  are  entitled  to  the  bed  of  the 
stream  as  their  property  usque  ad  medium  filum^  it  does  not  by  any  means  follow,  that  the  jffo- 
perty  is  capable  of  being  used  in  the  ordinary  way  in  which  so  much  land  uncovered  by  water 
might  be  used,  but  it  must  be  used  in  such  a  manner  as  not  to  affect  the  interests  of  riparian 
proprietors  in  the  stream.  Now  the  interest  of  a  riparian  proprietor  in  the  stream  is  not  only  to 
the  extent  of  preventing  its  being  diverted  or  diminished,  but  it  would  extend  also  to  prevent  the 
course  being  so  interfered  with  or  affected  as  to  direct  the  current  in  any  different  way  that  might 
possibly  be  attended  with  damage  at  a  future  period  to  another  proprietor. 

If  we  attend  to  the  subject  for  a  moment,  it  will  occur  to  every  one,  that  in  the  bed  of  a  rim 
there  may  possibly  be  a  difference  in  the  level  of  the  ground,  which,  as  we  know,  has  the  efiect 
of  directing  the  tide  or  current  of  the  river  in  a  particular  direction.  Suppose  the  ordinary  cur- 
rent flows  in  a  manner  which  has  created  for  itself,  by  attrition,  a  bay  in  a  particular  part  of  the 
bank  ;  if  that  were  obstructed  by  a  building,  the  effect  might  be  to  alter  the  course  of  the  cur- 
rent so  as  to  direct  the  flow  with  a  greater  degree  of  violence  upon  the  opposite  bank,  or  upon 
so-ne  other  portion  of  tbe  same  bank  ;  and  then  it  will  immediately  occur  to  your  Lord^i{)S,that 
if,  at  that  part  of  the  bank  to  which  tbe  accelerated  flow  of  the  water  in  greater  force  is  tbm 
directed,  there  happens  to  be  a  building  erected,  the  flow  of  the  water  thus  produced  by  tbe 
artificial  obstruction  would  have  the  effect  possibly  of  wearing  away  the  foundation  of  that  build- 
ing at  some  remote  period,  and  would  thereby  be  productive  of  very  considerable  damage. 

It  is  wise,  therefore,  in  a  matter  of  that  description,  to  lay  down  the  general  rule,  that  even 
though  immediate  damage  cannot  be  alleged,  even  though  the  actual  loss  cannot  be  predicted, 
yet,  u  an  obstruction  be  made  to  the  current  of  the  stream,  that  obstruction  is  <me  which  con- 
stitutes an  injury  in  the  sense,  that  it  is  a  matter  the  Court  will  take  notice  of  as  an  encroachraent 
vhich  adjacent  proprietors  have  a  right  to  have  removed.  In  this  sense  the  maxim  has  been 
applied  to  the  law  of  Scotland  that  melior  4st  conditio  prohibmtis,  namely,  that  where  you  have 
an  interest  in  preserving  a  certain  state  of  things  in  common  with  others,  and  one  of  the  persons 
who  have  that  interest  in  common  with  you  desires  to  alter  it,  melior  est  conditio  prohibentis, 
that  is  to  say,  you  have  a  right  to  preserve  the  state  of  things  unimpaired  and  unprejudiced  in 
which  you  have  that  existing  interest.  Upon  these  groun<B  I  entirely  concur  with  your  Lad- 
ships  and  with  the  Court  below,  in  the  conclusions  at  which  you  and  they  have  arrived. 

Upon  the  other  part  of  the  case,  however,  there  is  a  matter  which  has  given  me  very  much 
anxiety,  because  I  foresee,  that  it  may,  as  between  these  parties,  be  the  source  of  much  future 
agitation.  I  agree  with  your  Lordships,  that  it  was  incumbent  on  the  appellant  to  prove,  dial 
what  he  has  done  fell  within  the  limits  of  his  agreement ;  and  I  also  concur  with  your  Lordships, 
that  that  obligation  has  not  been  discharged  by  him.  Now  we  have  arrived  at  that  conclusion, 
as  the  Court  below  did,  from  the  difficulty  of  ascertaining  whether  the  buildings  actually  erectei^ 
do  or  do  not  coincide  with  the  limit  laid  down  in  the  plan  to  which  the  agreement  between  tbe 
parties  refers.  I  observe,  however,  that  the  final  interlocutor  grants  and  makes  perpetual  an 
interdict,  in  conformity  with  the  conclusion  of  the  summons,  which  conclusion  is  in  effect  tbm 
worded :  "  That  the  pursuer  shall  be  entiUed  to  have  removed  and  to  have  in  continuance 
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imcntiaiOD  of  so  mucb  of  the  building  as  transcends  the  red  line.*'  And  accordingly  the  inter- 
didkia  briog  thus  granted  on  the  application  of  that  interdict,  the  same  question  which  we  have 
famd  is  impossible  to  solve,  will  again  recur. 

h  my  be  said,  and  perhaps  truly  said,  that  if  that  difficulty  hereafter  arises,  it  will  be  due 
ratirdy  to  either  the  misconduct  of  the  present  appellant,  or  to  the  inability  of  the  present  appel- 
hnKo  justify  what  he  has  done  by  proving,  that  it  distinctly  falls  within  the  limits  of  the  agree- 
mait;  and  1  am  compelled  to  accept  that  answer  as  a  sufficient  ground  for  acquiescing  in  the 
isudoaaor.  1  trust,  however,  that  the  experience  of  the  past  will  render  the  parties  to  the 
BUier  disposed  to  take  some  course  consistent  with  reason  and  moderation  on  either  side,  and 
that  ihey  may  prevent  the  further  litigation  which  unquestionably  is  involved  in  granting  an 
iKerdict  of  the  description  which  I  have  mentioned,  which  involves  an  unknown  quantity  or  at 
least  a  quantity  of  fact,  that  cannot  at  present  be  ascertained. 

My  Lords,  with  respect  to  acquiescence,  undoubtedly  the  respondent  had  a  right  to  assume, 
when  the  buildings  were  at  first  commenced,  and  during  their  prosecution,  that  they  were  con- 
stnicted  in  conformity  with  the  agreement ;  and  we  find,  that  when  his  attention  was  called  to  the 
fac^  that  the  agreement  had  been  violated,  there  was  no  delay  on  his  part  in  remonstrating  and 
intesdog  against  what  had  been  done.  There  has  therefore  been  nothing  like  acquiescence 
»liich  wmdd  debar  him  from  the  ordinary  remedy. 

Hy  Lords,  on  these  grounds,  and  at  the  same  time  regretting  in  scnne  degree  that  we  are 
obliged  to  deal  with  this  case  in  a  way  which,  if  Uiere  be  the  same  spirit  of  litigiousness  as  has 
bitbeno  prevailed,  may  possibly  create  further  annoyance,  I  concur  with  your  Lordships  in 
ttunking  that,  this  interlocutor  must  be  affirmed. 

Interlocutors  appealed  from  affirmed;  and  appeal  dismissed  with  costs. 

ApptllaRfs  Agents^  Hunter,  Blair,  and  Cowan,  W.S. ;  Preston  Karslake,  Regent  Street,  London. 
—Rttpeadenty  Agents^  Duncan  and  Dewar,  W.S. ;  Loch  and  Maclaurin,  Westminster. 


Her  Majesty's  Advocate  for  the  Commissioners  of  Woods  and 
Forests,  Appellant^  v.  James  Hunt,  Esq.  of  Pittencrieff,  Respondent. 

Pitiaiption — Possession  as  Part  and  Pertinent — Royal  Palace  Ruins — H.  had  been  in  undisturbed 
tetsessioH  of  the  ruins  of  a  royal  palace  for  forty  years  and  upwards.  He  had  no  express 
fiffr,  but  alleged,  that  he  had  occupied  the  paloce  as  part  and  pertinent  of  his  barony  of  P.,  -which 
WW  near,  though  not  contiguous.  In  an  action  of  declarator  to  establish  the  right  of  the  Crown 
toUupaiace, 

Held  (reversing  judgment),  That,  inasmuek  as  other  additions  made  to  the  barony  during  the 
jrarieus  two  centuries  were  always  specifically  mentioned,  but  the  palace  was  not,  the  reasonable 
Pmumption  was,  that  the  palace  was  not  deemed  to  be  a  part  and  pertinent,  though  possessed 
the  owner  of  the  barony;  therefore,  there  being  no  basis  on  which  the  possession  rested,  H. 
frovedno  title  against  the  Crown. 

^v\s\m~Though  a  royal  palace  may  be  prescribed  for  against  the  Crovm,  yet  it  could  not  be 
yd  to  pass  as  part  and  pertinent  of  a  barony,  if  it  had never  been  previously  connected  with 
^prittdptU  subject.^ 

This  was  an  action  of  declarator  at  the  instance  of  the  Lord  Advocate  against  Mr.  Hunt  of 
ftiencrjelf  to  have  it  declared,  that  the  defender  had  no  legal  right  or  title  to  the  royal  palace  • 

Dunfermline,  or  the  ruins  thereof,  or  the  ground  whereon  the  same  is  situated,  and  that  he 
■id  no  right  or  title  to  certain  other  pieces  of  ground  adjoining  ;  but  that  such  palace  and  other  • 
■"•Wings  belonged  to  the  Crown,  and  as  such  fell  under  the  management  of  the  Commissioners 

Woods  and  Forests. 

w  the  course  of  the  action,  the  pursuer  restricted  his  claim  to  the  royal  palace  of  Dunfermline, 
"r  rains  thereof,  and  ground  immediately  adjacent  thereto. 

The  pursuer's  pleas  in  law  were  as  follows: — i.  The  defender  having  no  right  or  title  to  any 
<"  the  subjects  mentioned  in  the  reconl,  and,  more  particularly,  having  no  express  conveyance 

^  See  previous  report  3  Macph.  426 ;  37  Sc.  Jur.  213.      S.  C.  U  R.  i  Sc.  Ap.  85 ;  5  Macph. 
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of  said  subjects,  bis  pleas  fall  to  be  repelled.  2.  Even  if  any  part  of  the  subjects  were  included 
in  the  defender's  Crown  titles,  the  same  would  be  ineffectual  and  inept,  as  said  subjects  could  not 
be  alienated  without  the  authority  of  an  Act  of  Parliament.  3.  If  any  pari  of  said  subjects 
were  included  in  the  defender' s  titles  flowing  from  any  of  the  lieges,  said  titles  are  further  inept 
and  inefTe^-tual,  as  flowing  from  parties  who  had  no  right  or  title  to  grant  the  same.  4.  The 
defender  has  no  title  to  plead  prescription,  and  the  writings  produced  by  him  are  bounding  titles, 
and  otherwise  inhabile  and  insufficient  to  support  the  plea  of  prescription.  5.  There  are  do 
termini  habiles  for  the  plea  of  prescription,  or  tbe  acquisition  of  subjects  as  parts  and  pertiaeots  in 
this  case.  The  subjects  in  dispute  are  not  ctf  such  a  nature  as  can  be  acquired  by  prescriptin 
or  as  parts  and  pertinents ;  and  so  far  as  described  in  Articles  5  and  6  or  the  ptirsuer's  cntde- 
scen<wnce,  said  subjects  are  completely  cut  off  and  severed  from  the  defender's  property  a  deep 
ravine  and  a  considerable  stream  of  water.  6.  Any  possession  which  the  defender  may  luive  had 
of  any  of  the  subjects  not  having  been,  either  in  extent  or  quality,  sufHctent  to  establish  prescrip- 
tion, the  defender's  pleas  are  unfounded.  7.  In  any  view,  prescription  is  not  pleadable  against 
the  pursuers;  and  me  Crown  cannot  be  prejudiced  by  the  negligence  of  its  officers.  8.  In  the 
whote  circumstances  of  this  case,  the  defender's  statements  and  pleas  are  unfounded  and 
inapplicable,  and  the  pursuers  are  entitled  to  decree  to  the  fiill  extent  contended  for  in  the 
summons. 

The  pleas  in  law  for  the  defender  were  as  follows: — i.  The  defender  having  a  good  title  to 
the  subjects  in  dispute  ratified  by  the  Crown,  reduction  on  the  part  of  the  Crown  is  excluded. 

2.  There  are  no  relevant  or  sufficient  grounds  libelled  for  reducing  the  defender's  titles.  In 
particular  there  is  no  ground  libelled  for  reducing  the  Crown  charter  in  the  defender's  favour. 

3.  The  disputed  subjects,  in  particular  the  space  on  which  the  palace  ruins  stand,  having  been 
the  subject  of  express  conveyance  by  description  of  boundaries,  and  infenment  having  followed, 
and  the  titles  having  stood  unchallenged  for  more  than  the  prescriptive  period,  and  possessitm 
held  thereon,  the  right  of  the  defender  is  complete  and  unassailable.  4.  The  defender  and  hit 
|)redecessor5  having  from  time  immemorial,  or  at  least  for  more  than  forty  years  and  upwards, 
used  and  enjoyed,  in  virtue  of  their  titles,  the  lands  and  barony  of  FittencriefiT,  and  die  otber 
lands  adjacent  thereto  as  parts  and  pertinents,  as  their  exclusive  property,  are  entitled  to  mamtaia 
and  continue  such  possession  ;  and  in  so  f^r  as  relates  to  any  such  subjects,  the  conclusions  of 
the  summons  are  inadmissible.  5.  Tbe  plea  taken  by  pursuer,  that  the  defender  has  no  title  to 
plead  prescription,  and  that  the  positive  prescription  is  not  pleadable  against  the  Crown,  is  whollir 
unsupported  on  principle  or  authority.  6.  Generally,  there  being  no  good  grounds  for  challenging 
the  ciefender's  right,  or  interfering  with  his  possession,  the  defender  should  be  assoilzied  from 
the  action. 

The  Lord  Ordinary{Mackenzie),  by  bis  interlocutor  dated  i6ch  December  1863,  found,  (i.)  thai 
the  defender  had  no  express  title  to  the  palace  and  ground  in  dispute  ;  and,  (2.)  that  he  was  irt 
entitled  to  plead  prescription  on  the  footing,  that  he  and  his  predecessors,  for  more  than  forty 
years,  possessed  the  palace  and  ground  in  dispute  as  a  part  and  pertinent  of  the  barony  n 
Pittencrieff,  or  under  any  other  legal  title ;  and  that  he  had  no  legal  right  or  title  to  the  palace  or 
ruins  thereof,  and  that  the  same  belonged  to  Her  Majesty  and  Her  royal  successors. 

On  reclaiming  note,  tbe  First  Division,  by  interlocutor  dated  31st  January  1865,  found,  tlut 
for  more  than  forty  years  preceding  the  date  of  the  summons  in  the  present  action  the  defender 
and  his  predecessors  and  authors,  in  virtue  of  their  titles  by  charter  and  sasine  to  the  lands  and 
barony  or  Pittencrieff,  with  parts,  pendicles,  and  universal  pertinents  of  the  same,  have  possessed 
and  enjoyed  as  their  own  exclusive  property  the  said  ground  as  a  part  and  pertinent  of  the  said 
lands  and  barony;  therefore  repel  the  reasons  of  reduction  and  assoilzie  the  defender  firomilK 
haill  conclusions  of  the  action. 

The  pursuer  now  appealed  from  this  last  interlocutor. 

The  appellant  in  his  printed  case  gave  the  following  reasons  for  reversing  the  interlocutor  :— 
I.  Because  the  old  royal  palace  of  Dunfermline  and  the  ground  adjacent  thereto,  represented  by 
the  space  coloured  green  on  the  plan.  No.  69  of  process,  is  not  included  in  the  piece  of  ground 
excambed  by  the  Marquis  of  Tweeddale  to  Arthur  Forbes,  and  was  not  conveyed  to  the  pro- 
prietor of  Pittencrieff  by  the  contract  of  excambion,  dated  30th  March  and  i6th  April  17301^ 
recorded  16th  December  1731,  nor  by  any  other  express  tide.  2.  Because  it  is  not  relevantly 
stated,  as  a  matter  of  fact,  on  the  record,  that  the  said  royal  palace  and  adjacent  ground  had 
been  possessed  as  part  and  pertinent  of  the  barony  of  Pittencrieff"  by  the  defender  (respondent), 
or  his  predecessors ;  nor  that  they  had  ascribed  such  possession  of  i^  as  they  had  to  their  bafony 
title,  with  parts  and  pertinents ;  and  because,  in  the  absence  of  such  statement,  the  defcMC 
founded  on  prescriptive  possession  of  the  said  palace  and  ground  as  part  and  pertinent  of  tx 
barony  of  Pittencrieff,  which  was  only  latterly  insisted  in  by  the  (present)  defender  (respondentX 
was  not  open  to  him  (on  the  record),  and  ot^ht  not  to  have  been  given  effect  to  by  the  Court. 
3.  Because  the  Court  ought  not  to  have  given  effect  to  that  defence  in  the  ^ce  of  the  expr^ 
averments  and  pleas  on  record,  that  the  said  palace  and  adjacent  ground  were  acquired  by^ 
predecessors  of  the  respondent  by  express  titles,  and  that  they  have  all  along  been  pQSsessed 
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onder  these  express  titles.  4.  Because,  in  claiming  to  have  acquired,  by  possession  for  the 
presciiirtire  period,  under  a  grant  of  a  barony  with  a  clause  of  parts  and  pertinents,  a  subject 
canfessKUy  not  originally  included  in  the  grant,  \htonus\%  on  the  claimant  to  prove  beyond 
qautioD,  that  he  or  his  predecessors  and  authord  ascribed  their  possession  to  that  title,  and  that 
^  ndi  subject  has  been  possessed  by  them  for  the  prescriptive  period  as  part  and  pertinent  of  the 
;    bumjr.  5.  Because  there  is  no  proof,  that  the  respondent  or  his  predecessors  ever  ascribed  their 

ris^Dofthesatd  palace  and  adjacent  ground  to  their  barony  title,  with  parts  and  pertinents. 
Because  there  is  no  proof,  that  the  defender  (respondent)  or  his  predecessors  or  authors 
possesed  the  said  palace  and  adjacent  ground  for  the  prescriptive  period,  as  part  and  perti- 
oeitE  of  the  barony  of  Pittencrieff.  7.  Because,  the  said  palace  of  Dunfermline  being  described 
in  tiie  defender's  (respondent's)  titles  down  to  his  latest  Crown  charter,  dated  1st  June,  and 
re>i5tered  and  sealed  3d  July  181^  as  one  of  the  boundaries  of  a  portion  of  his  property,  the 
Court,  in  respect  of  this  fact,  especially  when  taken  in  conjunction  with  the  other  facts  of  the 
case,ouf^t  to  have  found,  that  the  defender  (respondent)  had  not  acquired  the  said  palace  and 
idjoining  ground  (by  prescriptive  possession). 

The  respondent  in  his  printed  case  gave  the  following  reasons  for  affirming  the  interlocutor  :— 
I.  Fwmore  than  forty  years  preceding  the  date  of  the  summons  the  respondent  and  his  prede- 
I  cessois  and  authors,  in  virtue  of  their  titles  by  charter  and  sasir.e  to  the  lands  and  barony  of 
I  PittenaiefT,  with  parts,  pendicles,  and  universal  pertinents  of  the  same,  have  possessed  and 
[  aijoyed  as  their  own  exclusive  property  the  ground  in  question  as  {lart  and  pertinent  of  the  said 
I  lands  and  barony.  2.  The  claim  of  the  appellant  and  the  objectims  alleged  against  the 
!  rKpondeat's  title  are  excluded  by  the  Prescription  Act,  1617,  c.  iz. 

The  AUomey  General  (Cairns),  Anderson  Q.C.,  and  T.  Ivory^  for  the  appellant— It  is  obvious, 
'■■  ^  the  title  to  this  palace  and  ruin  must  consist  either  in  an  express  title  or  in  prescriptive 
position  of  the  same  as  a  part  and  pertinent  of  some  other  property,    i.  As  to  express  title, 
lie  only  foundation  of  it  is  the  excambion  of  1730.   But  the  site  of  the  palace  cannot  be  reason- 
ably held  to  be  included  in  the  description  there  given.    Therefore,  that  ground  of  title  cannot 
be  relied  upon.    2.  The  respondent  says,  that  though  there  be  no  express  title,  yet  a  barony  title 
vith  a  clause  of  parts  and  pertinents,  and  followed  by  use  for  forty  years  as  part  and  pertinent 
of  the  lands,  will  suffice.    But  this  has  not  been  alleged  clearly  in  the  record,  and  it  is  stated 
alteniatively,  which  is  not  competent ;  and  even  if  it  had  been  sufFiciendy  stated,  yet  there  is  no 
dear  evidence  of  possession  of  this  palace  as  a  part  and  pertinent.    A  royal  palace  is,  moreover, 
Bot  a  competent  subject  of  prescription.    But  even  if  it  is,  still  it  is  not  enough  to  prove  mere 
possession,  unless  it  is  also  clear,  that  such  possession  has  been  as  part  and  pertinent  of  the 
'  principal  subject — Ersk.  iii.  7,  4 ;  Stair,  ii.  3, 73 ;  Menzies  on  Conveyancing,  549  ;  M.  9636 ;  Young 
\  T.  Carmicha£l^  M.  9636 ;  C,  Moray  v.  IVennyss,  M.  9636.    The  possession  must  be  not  only 
waibWci  twt  be  actually  ascribed  to  the  particular  title — Earl  af  i>tair  v.  King,  5  Bell,  Ap. 
;  li;  Salt  v.  Ramsay,  5  S.  367.    Here  the  alleged  pertinent  is  discontiguous,  and  Uierefore  the 
Aficnlty  of  CMinecting  the  principal  and  pertinent  is  all  the  greater.   If  it  be  doubtful  to  which 
:  of  tvo  titles  possession  must  be  ascribm,  then  this  possession  in  dubio  cannot  be  taken  as 
pesoipthre  possession — MauU  v.  Maule,  4  Mar.  1829,  F.  C;  Napier  on  Prescription,  260^ 
J74;7- 

!ivR.  Palmer  Q.C.,  and  Lee,  for  the  respondent. — It  is  not  disputed,  that  the  respondent  has 
possessed  the  palace  for  forty  years,  but  it  is  said,  that  he  did  not  possess  it  as  a  part  and  perti- 
Mnt  of  the  barony.  But  there  is  nothing  to  shew,  that  the  possession  was  nece^rily  referable 
to  any  other  title;  and  it  is  reasonable  in  such  a  case  to  assume,  that  at  some  more  remote  date 
ilw  titles  were  connected  so  as  to  account  for  the  possession  that  has  followed — Lord  Advocate 
t.  Situlair,  3  Macph.  ^94.  The  subjects  that  may  be  included  as  part  and  pertinent  of  a  barony 
Tery  comprehensive,  as,  for  example,  a  King's  castle— Stair,  ii.  3,  60-66 ;  Mackenzie  v. 
HMkensie,  6  Paton,  Ap.  376 ;  and  a  mill — Rose  v.  Ramsay,  M.  9645,  And  the  subject  occupied 
as  port  and  pertinent  need  not  be  contiguous — M.  9629,  9636, 9638.  The  case  of  Earl  of  Stair 
'*-KiHg,  when  examined,  is  not  adverse  to  the  respondent,  for  in  that  case  it  was  admitted,  that 
Ae  lands  had  been  acquired  by  the  predecessor  of  the  entailer  as  a  distinct  tenement,  and  had  so 
^vntiniKd  to  be  held.  But  in  this  case  there  is  no  such  evidence ;  and  according  to  the  rule  laid 
don  by  Lord  Moncreiff,  in  E.  Stair  v.  King,  6  D.  860,  the  possession  is  to  be  ascribed  to  the 
tide  which  is  most  favourable  to  the  party  possessing — Duke  0/  Montrose  v.  Madntyre^  10  D.  896^ 

Cur.  adv.  vuU. 

,U)RD  Chancellor  Chelhsford. — My  Lords,  the  learned  Judges  in  Scotland  having  been 
divided  in  their  opinion  upon  this  case,  it  may  well  be  supposed  to  be  attended  with  some 
difBcuIty,  and  I  have  felt  it  necessary  to  consider  it  with  very  close  and  careful  attention. 

The  difference  between  the  English  and  the  Scotch  law  of  prescription  renders  those  who  are 
P^w^pally  versed  in  English  law  very  liable  to  err  in  regarding  the  case  under  the  influence  of 
laeir  En^ish  notions  upon  the  subject.    I  have  endeavoured  to  guard  my  judgment  against  the 
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effect  of  this  prejudice,  and  bdieve  that  the  conclusion  at  vhich  I  have  airired  is  in  strict 
conformity  vith  the  law  of  Scodand. 

This  suit  was  instituted  by  the  Lord  Advocate  on  behalf  of  the  Crown,  and  was  originally  an 
action  of  reduction  and  declarator  impeaching  the  respondent's  title  to  a  larger  portion  of  ground 
than  was  afterwards  the  subject 'of  dispute.  In  the  progress  of  the  litigation  the  claim  vas 
limited  to  having  it  found  and  declared,  that  "the  defender  (the  respondent)  had  no  legal  right 
or  title  to  the  royal  palace  of  Dunfermline,  or  ruins  thereof,  or  ground  whereon  the  same  is 
situated  and  immediately  adjacent  thereto,  lying  between  the  walk  or  road  on  the  south  the 
said  ruins  running  down  to  the  Hcugh  mills  on  the  one  side  and  Monastery  Street  and  St 
Catherine  Wynd  of  Dunfermline,  or  King's  Highway,  on  the  other  side." 

The  defender's  statement  of  facts  which  applied  to  the  original  claim  of  the  Crown  before  ite 
restriction  to  the  subject  just  mentioned,  alleged,  that  the  whole  ground  described  in  the  sununons 
formed  part  of  the  policy  grounds  of  the  defender,  and  had  formed  part  of  the  policy  grounds 
of  his  predecessors,  proprietors  of  PitiencriefF,  from  time  immemorial,  at  least  for  much  moie 
than  forty  years  before  the  institution  of  the  action.  They  had  been  possessed  and  enjoyed  bjr 
the  defender  and  his  predecessors  under  the  titles  to  the  said  subjects,  and  under  express  title  or 
as  parts  and  pertinents  of  the  lands  and  barony  during  that  period  as  their  own  private  propefty, 
and  exclusive  of  any  possession,  use.  or  enjoyment  of  any  other  party.  By  another  statcmeDt 
the  defender  allegedf  that  the  portion  of  ground  on  which  the  ruins  of  the  palace  stood  was 
specially  described  in  the  titles  as  *'  all  and  whole  that  piece  of  ground  lying  above  the  Tovtr 
Bum  of^  Dunfermline,  bounded  by  the  bum  on  the  south  and  west,  the  Tower  Bridge  and  high- 
way leading  from  the  Tower  Bricige  to  the  Heugh  mills  on  the  north,  and  the  Heugh  mill  lalns 
on  the  east ; "  and  he  further  alleged,  that  he  and  his  predecessors  had,  under  their  said  titles, 
used,  exCTcised,  and  enjoyed  in  regard  to  the  ground  in  question,  during  greatly  more  than  fortir 
years  before  the  date  of  the  action,  every  act  of  ownership  of  which  such  a  subject  was  capable; 
and  that  all  the  subjects  are  embraced  in  the  Crown  charter  granted  in  1815  to  the  deceased 
James  Hunt,  or  in  the  charter  of  confirmation  and  sale  by  the  Marquis  of  Tweeddale,  which  is 
connected  with  prior  titles.  In  particular,  the  ground,  including  the  ruins  of  the  palace,  is 
embraced  in  the  Crown  charter,  and  conveyed'  as :  "  Totam  et  integram  illam  partem  tonE 
j:\centem  supra  Towerburn  de  Dunfermline  quse  erat  disposita  per  Joanneni  Marchionem  de 
Tweeddale  dicto  Arthur  Forbes  in  permutatione  et  excambio  pro  terris  de  Shillinghill." 

It  was  objected  on  the  part  of  the  appellant,  that  it  was  not  competent  to  the  defender  to  plead 
alternatively  a  forty  years'  possession  under  a  special  title,  and  a  possession  as  part  and  pertincDt 
of  the  barony  of  Pittencrieff,  for  thus  (it  was  said)  he  would  be  entitled  to  prove  his  right  to 
possession  under  both  titles.  It  would  be  more  correct  to  say,  that  it  enabled  him  to  ascribe  hii 
possession  to  either  title;  and  all  the  Judges  were  of  opinion,  that  this  alternative  mode  of 
defending  himself  was  unobjectionable.  It  may  be  observed,  that  the  pleas  in  law  of  the 
defender,  which  under  the  I2tn  section  of  the  Scotch  Judicature  Act,  6  Geo.  iv.  c.  12^  are  to  be 
held  as  the  sole  ground  of  action  or  defence,  in  point  of  law,  state  separately  and  distinctly,  aoi 
not  alternatively,  the  express  conveyance  by  description  of  boundaries  and  the  possession  as  pait 
and  pertinent  of  the  barony  of  Fittencrieff. 

The  case,  however,  is  narrowed  down  to  the  latter  ground 'of  defence,  for,  according  to  the 
opinion  of  all  the  Judges,  the  right  founded  on  the  special  title  is  entirely  out  of  the  question. 
The  portion  of  ground  mentioned  in  the  defender's  Sth  statement  of  facts,  and  in  his  9th  state- 
ment, alleged  to  be  embraced  in  the  Crown  charter,  and  described  as  disponed  by  the  Marquis 
of  Tweeddale  to  Arthur  Forbes  in  exchange  for  the  lands  of  Shillinghill,  was  so  exchanged  by 
a  contract  of  excambion  between  the  parties  in  1730.  In  this  deed  the  ground  is  described  is 
"  all  and  haill  that  piece  of  ground  lying  above  the  Tower  Bum  of  Dunfermline  bounded  by  the 
said  bum  on  the  south  and  west,  the  Tower  Bridge  and  the  highway  leading  frae  the  Tower 
bridge  to  the  Heugh  mills  on  the  north  and  the  Heugh  mill  kikis  on  the  east."  Bya  subseqneot 
deed  of  disposition  by  Arthur  Forbes  and  John  Lumsden  to  Captain  Archibald  Grant,  dated  30^ 
December  1761,  it  appeais  clearly,  that  the  piece  of  ground  so  exchanged  by  the  Marqiusct 
Tweeddale,  could  not  nave  comprehended  the  ground  on  which  the  palace  of  Dunfermline  stood. 
This  palace  ground  is  within  the  lordship  o[  Dunfermline,  but  in  the  disposition  last  mentioned 
the  exchanged  ground,  under  the  same  description  as  in  the  contract  of  excambion,  is,  vitii 
another  piece  of  ground  therein  described,  stated  to  be  "  proper  part  and  pertinent  of  the  lands 
and  tcnandry  of  Grange  of  Dunfermline  belonging  to  John,  Marquis  of  Tweeddale."  There  can 
be  no  doubt,  that  the  piece  of  ground  exchanged  for  Shillinghill  Isthat  which  is  coloured  light 
green  on  the  plan,  and  which  is  separated  from  the  g^round  in  dispi^  by  the  road  runiung  don 
to  the  Heugh  mills. 

It  is  thus  shewn,  that  the  only  title  upon  which  the  respondent  can  found  himself  is  the  posses- 
sion of  the  ground  upon  which  the  ruins  of  the  palace  stand,  for  forty  years  as  part  and  pertinent 
of  the  barony  of  Fittencrieff.  Of  the  possession  of  the  ground  for  more  than  the  requisite 
number  of  years,  there  is  no  doubt.  And  the  only  question  is,  whether  the  respondent  cansbcff 
a  Jkadiie  title,  to  which  that  possession  can  be  lawfully  ascribed. 
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The  Statute  respecting  prescription  of  heritable  rights  passed  in  the  Parliament  of  1617,  c.  12, 
stuutes  and  declares,  that  "whosoever,  His^Majesty's  lieges,  their  predecessors  and  authors,  have 
'    bnwked  heretofore,  or  shall  happen  to  brook  u  time  coming,  by  themselves,  their  tenants,  and 
ochers  having  their  rights,  their  lands,  baronies,  annualrents,  and  other  rentages  by  virtue  of  their 
heritable  infeftments,  made  to  them  by  His  Majesty  or  others,  their  superiors,  and  authors  for  the 
I     space  of  forty  years,  continually  and  together  following  and  ensuing  the  state  of  their  said  infef  t- 
ments,  and  that  peaceably  without  any  lawful  interruption  made  to  them  thereon  during  the  said 
spice  of  forty  years,  that  such  persons  shall  never  be  troubled,  pursued,  nor  inquieted  in  the 
heritable  right  and  property  of  their  said  lands  and  heritages  foresaid  by  His  Majesty  or  others, 
[heir  superiours  and  authors,  their  heirs  and  successors,  nor  by  any  other  person  pretending 
rights  to  the  same  by  virtue  of  prior  infeftments  public  or  private,  nor  upon  no  other  ground, 
leisoQ,  or  competent  of  law  except  for  the  falsehood,  provided  they  be  able  to  shew  and  produce 
a  charter  of  the  said  lands  and  others  foresaid,  nanted  to  them  or  their  predecessors  by  their 
said  saperiors  and  authws,  preceding  the  entry  of  the  said  forty  years'  possession,  with  the  in- 
stiument  of  sasine  foUowing  thereupon,  or  where  there  is  no  charter  extant,  that  ihsy  shew  and 
produce  instruments  of  sastn^  one  or  more,  continued  and  standing  together  for  the  said  space  of 
Rxty  years  either  proceeding  upon  retour  or  on  precept  of  dare  constat.^ 

I  have  stated  the  Statute  thus  fully  in  order  to  shew  with  more  clearness,  what  is  the  possession 
vhicfa  is  meant  to  be  {urotected.  It  is  a  possession  which  must  begin  with  a  title>  and;  in  the 
¥Ofds  of  the  Statute  must  continue  for  the  space  of  forty  years  continually  and  together  follow- 
ing and  ensuing  the  date  of  the  infeftments.  The  title  under  which  the  possession  commenced 
may  have  been  an  infirm  and  invalid  one,  but  if  the  party  can  shew,  that  be  has  possessed  the 
subject  of  the  infeftment  for  forty  years,  he  is  safe  from  all  future  interruption.  So  the  subject 
daiined  need  not  be  expressly  mentioned  in  the  charter,  but  may  be  comprehended  within  the 
terms  **  parts  and  pertinents."  But  in  such  a  case  it  will  not  be  sufficient  to  prove,  that  the  alleged 
pertinent  has  been  occupied  with  the  principal ;  it  rauit  be  occupied  as  belonging  to  such  subject. 
For  when  the  Statute  says,  that  the  parties  must  be  able  to  shew  and  produce  a  charter  of  such 
\  tuds  and  others  aforesaid  granted  to  them,  it  seems  clear,  that  something  more  is  necessary  to 
be  proved  than  a  joint  possession  of  the  principal  subject  of  the  charter  with  that  which  is  alleged 
to  be  part  of,  or  pertinent  to  it. 

Some  objections  were  made  on  the  part  of  the  appellant  to  the  possibility  of  the  ground  in  dis- 
pott  being  part  and  pertinent  of  the  barony  of  Pittencrieff. 

It  was  said,  in  the  first  place,  that  the  discontiguity  of  it  from  the  barony  rendered  it  incapable 
of  becoming  pertinent.  As  far  as  I  understand  the  map,  the  ground  in  dispute  in  no  part 
touches  the  barony  of  Pittencrieff,  and  Mr.  Hunt's  ^rden  is  part  of  the  barony.  If  it  is  not,  but 
mly  a  continuation  of  Tower  Hill,  which  is  certainly  no  part  of  the  barony,  then  the  ground  is 
separated  from  the  barony  of  Pittencrieff  by  the  long  stnp  of  ground  coloured  light  green,  which 
has  been  shewn  to  be  the  excambed  lands.  Now,  I  quite  agree,  that  whether  the  intermediate 
hnd  which  separates  a  piece  of  ground  from  a  barony  of  which  it  is  claimed  to  be  part  and  per- 
tioent,  belong  to  a  different  owner  or  to  the  same  owner  under  a  different  title,  is  quite  imma- 
iffiaL  But  It  is  clear  from  text  writers,  and  also  upon  the  authority  of  decided  cases,  that 
discontiguity  is  no  objection  to  a  subject  becoming  part  and  pertinent,  even  where  it  is  included 
in  the  titles  of  another  party.  Of  course  in  such  cases  the  primd  fade  presumption  will  be 
against  the  claim,  but  it  will  be  overcome  by  sufficient  evidence. 

Another  objection  urged  by  the  appellant  was,  that  the  subject  claimed  by  the  respondent  is  a 
loyal  palace,  which  cannot  be  prescribed  for  against  the  Crown.    It  is  denied  on  the  part  of  the 
:   nwndeit,  that  it  ever  was  a  royal  palace.   Bitt  it  appears  to  me,  that  the  view  cHf  the  appellant 
is  UK  more  ctHTect  one. 

The  Lordship  of  DimfermUn^  in  which  the  palace  and  grounds  adjacent  were  included, 
bdoaged  originally  to  the  Monastery  of  Dunfermline,  and  was  annexed  to  Ae  Oown  on  the 
disKUtkm  of  that  monastery  in  1595.  The  lordship  was  afterwards  granted  by  King  James  to 
bs  Queen,  Anne  of  Denmark,  and  the  heirs  of  the  marriage,  whom  faihng,  to  the  King's  heirs 
ud  successors  in  the  Crown  of  Scotland.  Charles  I.,  whoi  Prince  of  W^es,  was  infcft  as  heir 
of  the  marri^e,  but,  when  he  came  to  the  throng  it  must  have  been  considered,  that  the  domi' 
nitm  utUe  of  the  lordship  became  consolidated  with  the  superiority  belonging  to  the  Crown,  for 
diCDceforth  it  appears  to  have  been  regarded  as  Crown  property.  Perhaps  the  best  proof  of  this 
is,  that  after  the  Revolution,  King  William  and  Queen  Mary,  with  consent  of  Parliament,  granted 
a  tack  of  the  lordship  and  regality  of  Dunfermline,  and  in  the  dispositive  clause,  after  the  general 
words,  there  is  added  "which  may  pertain  or  are  known  to  pertain  to  their  Majesties  or  to  their 
royal  grandfather,  as  Lord  of  the  said  legality  and  lordship  of  Dunfermline  by  any  manner  of 
*ay.  or  which  did  ever  at  any  time  bygone,  pertain  to  their  Majesties  dearest  grandmother,  as 
Lady  of  Dunfermline,  or  to  King  James  VI.  of  blessed  memory,  by  any  Acts  of  Parliament  or 
otherwise  howsoever,  or  to  the  AbbtKs,  Convent,  and  Monastery  thereof  of  old."  But  assuming 
that  the  ground  in  dispute  was  inter  regalia^  it  does  not  appear  to  me,  that  this  would  be  any 
<=^3tichisive  objectiMt  to  the  resptndent's  prescriptive  claims,  although  it  might  render  proof  of  it 
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much  more  dtflficult.  It  was  quite  competent  to  the  Crown  expressly  to  have  annexed  the  piece 
of  ground  On  which  the  palace  stood  to  the  barony  of  Pittencrieff  upon  its  creation,  but  I  very 
much  doubt  whether  property  of  the  Crown  could  pass,  under  the  general  words  of  parts  and 
pertinents  to  a  principal  subject,  with  which  it  had  never  been  previously  connected.  But  waiv- 
ing the  consideration  of  this  point,  and  assuming  the  right  of  the  respondent  to  prescribe  against 
the  Crown,  and  considering  the  respondent's  title  to  the  barony  of  PittencriefF  as  the  only  habilt 
title  upon  which  his  claim  can  be  founded,  I  proceed  to  examine  the  different  charters  and  in- 
struments relating  to  that  barony,  so  far  as  they  bear  upon  the  question  of  the  ground  in  dispute, 
being  part  and  pertinent  of  it. 

It  is  quite  clear,  that  the  palace  did  not  originally  belong  to  the  barony  of  PittencriefF.  When 
the  original  charter  was  granted  in  1538,  it  was  within  the  lordship  of  Dunfermline,  which  was 
part  of  the  possessions  of  the  Monastery  of  Dunfermline.  This  in  itself  would  furnish  no  objec- 
tion to  the  respondent's  claim,  because  it  has  been  held,  that  an  infeftment  in  lands,  with  parts 
and  pertinents,  is  a  sufficient  title  for  a  prescription  by  possession,  although  the  property  was 
expressly  included  in  the  title  of  another  person.  The  only  effect  is,  that  we  must  look  to  some 
period,  subsequent  to  the  creation  of  the  barony,  for  the  origin  of  the  alleged  relation  to  it  of  the 
piece  of  ground  in  question.  But  on  referring  to  this  later  period  it  will  be  found,  that  the  palace 
was  dealt  with  by  various  charters  long  after  jhe  date  of  the  creation  of  the  barony,  and  that  in  all 
the  subsequent  charters  dealing  with  tlie  barony,  when  annexations  to  it  were  made,  they>BW 
always  and  specifically  mentioned.  For  instance,  in  a  charter  of  1675  in  favour  of  Alexander 
Qerk,  the  Crown  grants  and  dispones  "all  and  whole  the  lands  and  barony  of  PittencriefF,  with 
the  addition  of  the  fourth  part  or  the  lands  of  Newlands,  and  five  acres  of  land  called  Newraw- 
croft,  now  created,  annexed,  and  incorporated  into  one  entire  and  free  barony,  now  and  in  all 
future  time  to  be  called  the  barony  of  Pittencrieff." 

In  the  next  charter  of  1687  there  is  the  same  description  of  the  barony  as  in  the  former  one, 
but,  in  addition,  the  serjount  lands  or  marsh  lands  of  Pittencrieff  are  stated  to  be  parts  and  per- 
tinents of  the  lands  and  barony  of  Pittencrieff.  And  this  description  is  repeated  in  a  charter  of 
confirmation  of  1690,  We  hear  nothing  of  any  other  addition  to  the  barony  of  Pittencrieff  uniil 
after  the  contract  of  excambion  in  1730,  when  the  Marquess  of  Tweeddale  exchanged  with  Arthur 
Forbes  the  piece  of  ground  upon  which  the  respondent's  special  title  is  founded  in  the  pleadingSL 
This  piece  of  ground  never  became  part  of  the  barony,  but  is  named  in  subsequent  charters  as 
distinct  and  sei^rate  from  it. 

In  the  disposition  from  Forbes  and  Lumsden  to  Captain  Archibald  Gruit  in  1761,  which  was 
followed  by  the  Crown  Charter  of  confirmation  of  1762,  we  have  the  whole  of  Pittencrieff,  with  all 
the  additions,  described,  consisting  of  the  lands  and  barony  of  Pittencrieff,  serjount  lands,  and 
the  marsh  lands  of  Pittencrieff,  the  fourth  part  of  Newlands,  5  acres  of  Newrawcroft,  45  falls  of 
lands,  and  the  Friars  Inns  of  Jnverkeithing,  all  which  lands  above  enumerated,  it  is  stated,  are 
alt  proper  parts  and  pertinents  of,  and  were  all  united,  annexed,  and  incorporated  into,  one  free 
and  entire  barony  called  the  barony  of  Pittencrieff.  And  then  follow,  with  the  introduction  of 
"as  also,"  the  lands  and  grounds  occupied  with  the  barony,  but  not  belonging  to  it,  consisting  of 
the  piece  of  ground  excambed  by  the  Marquess  of  Tweeddale  to  Arthur  Forbes,  of  a  piece  of 
ground  called  the  Tower  Hill,  described  as  fymg  near  the  palace  of  Dunfermline,  of  a  farm  and 
lands  of  Middle  Baldridge,  cotnmonly  called  Mounthooly,  and  of  the  part  of  the  mason  lands  of 
Middle  Baldridge. 

It  is  unnecessary  to  pursue  these  descriptions  through  the  subsequent  charters,  as  they  are 
uniformly  adopted  down  to  the  last  of  tbem,  the  Crown  charter  of  resignation  in  favour  of  James 
Hunt,  in  1816.  The  remark  to  be  drawn  from  them  is,  that  it  is  scarcely  possible  to  believ^  that 
the  palace  and  ground  ever  was  made  part  and  pertinent  of  the  barony  of  Pittencrieff,  because 
not  only  each  addition  to  the  barony  is  expressly  mentioned,  but  those  lands  which  are  acqatred 
from  time  to  time,  and  were  never  annexed  to  the  barony,  are  always  described  as  being  separate 
from  it,  and  it  is  inconceivable,  that  no  mention  should  have  been  made  of  such  an  important 
subject,  as  the  palace  for  some  time  continued  to  be,  having  become  a  part  and  pertinent  of  Ae 
barony.  More  especially  does  this  seem  remarkable,  as  in  some  of  the  charters  it  is  considered 
of  importance  enough  to  be  descriptive  of  a  boundary,  "  juxta  palatium  de  Dunfermline." 

But  then,  it  is  argued  by  the  respondents,  that  there  having  been  originally  a  render  of  a  red 
rose  for  the  barony  of  Pittencrieff,  in  the  later  charters,  when  all  the  additions  had  been  made 
to  the  barony,  and  the  several  other  subjects  were  occupied  with  it,  the  whole  together  were  united 
in  the  single  reddendum  of  a  red  rose.  I  confess,  that  I  do  not  see  the  importance  of  this,  unless 
it  can  be  assumed,  which  is  the  question  to  be  decided,  that  the  palace  had  in  some  way  become 
part  and  pertinent  of  the  barony. 

A  close  examination  of  the  charters  leads  me  to  the  conclusion,  that  they  have  a  negative  and 
excluding  force  with  respect  to  the  palace  being  part  and  pertinent  of  the  barony.  And  the  case 
of  Scot  v.  Ramsay  (5  S.  367)  seems  to  me  to  be  a  strong  authority  in  favour  of  the  appellanL 
There  the  piece  of  glebe  land  in  dispute  was  entirely  surrounded  by  the  defender's  barony  of 
Gogar,  and  had  been  possessed  with  the  barony,  and  no  doubt  was  part  of.lt  for  upwards  of 
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seventy  years.  But  it  appearing,  that  although  a  former  owner  of  the  barony  had  agreed  vith 
the  presbytery  of  Edinburgh  to  purchase  this  glebe  at  an  annual  feu  duty  of  j£4,  and  the  owners 
of  toe  barony  had  [wssessed  the  glebe  and  paid  the  feu  duty  for  the  long  period  mentioned,  yet, 
as il  appeared  there  was  no  infeftment  made  of  the  glebe,  there  was  no  habile  title  to  vfaich  the 
possession  could  be  ascribed,  and  the  pursuer  prevailed. 

So  in  this  case  the  respondent  is  unable  to  shew  a  charter  of  the  ground  in  dispute,  or  to  prove, 
that  it  was  ever  held  as  part  and  pertinent  of  the  Sarony  of  PittencriefT,  and  tiierefore  he  fails  to 
defend  himself  against  the  claim  of  the  Crown. 

1  confess,  that  I  have  arrived  at  this  conclusion  with  great  reluctance,  as  the  moral  right  of  the 
responden;  to  retain  possession  of  this  piece  of  ground,  which  is  probably  of  no  value,  and  which 
has  been  an  ornament  to  his  property  for  so  many  years,  presses  strongly  in  his  favour.  But 
biing  bound  to  disregard  every  other  consideration  except  what  the  law  dictates,  J  am  compelled 
to  come  to  the  conclusion,  that  the  interlocutor  appealed  from  must  be  reversed.  But  I  submit 
to  your  Lordships,  that  the  Crown  having  originally  made  a  claim  beyond  what  in  the  result  it 
appeals  to  have  been  entitled  to,  there  ought  to  be  no  costs  in  the  Court  below. 

Lord  Cranworth. — My  Lords,  it  must  be  taken  as  a  fact  admitted  or  established  in  proof, 
that  the  defender  and  his  predecessors  in  title  had,  before  the  raising  of  the  action  in  1854,  been 
formore  than  forty  years  in  the  undisturbed  possession  of  the  land  in  dispute.  The  only  question 
therefore,  is,  Whether  he  can  shew  a  valid  title  by  which  that  possession  can  be  supported? 
i  The  case  he  makes  is,  that  his  possession  is  founded  either  on  an  exchange  made  in  1730  by 
Arthur  Forbes,  one  of  his  predecessors,  with  the  then  Marquess  of  Tweeddaie,  whereby  the 
Marquess  disponed  the  land  in  question  to  Forbes  in  exchange  for  a  piece  of  land  called 
SbiUinghill,  or  else,  that  it  is  part  and  pertinent  of  the  barony  of  Pittencrieff,  to  which  it  is  not 
disputed,  that  the  defender  has  a  good  and  valid  feudal  title.  The  Lord  Ordinary  was  of  opinion, 
that  the  defender  failed  to  shew  any  title  by  either  of  these  modes,  and,  that  the  title  of  the  Crown 
most  prevail.  The  Lord  President  and  two  of  the  Judges  of  the  Inner  House  were  of  a  different 
o[»nion.  They  agreed  with  the  Lord  Ordinary,  that  the  land  in  question  did  not  form  part  of 
that  which  Arthur  Forbes  received  from  the  Marquess  of  Tweeddaie  by  way  of  exchange,  but 
the)'  thought,  that  the  defender  and  his  predecessors  had  held  the  land  in  question  for  more  than 
forty  years  as  part  and  pertinent  of  the  barony  of  Pittencrieff.  Lord  Deas,  the  fourth  Judge, 
^red  from  the  rest  of  the  Court,  and  was  of  opinion  with  the  Lord  Ordinary,  that  the  defender 
had  failed  to  shew  any  title  to  the  land  in  dispute,  either  under  the  exchange,  or  as  being  part 
and  pertinent  of  tfae  barony. 

In  pursuance  of  the  opinion  of  the  three  Judges,  an  interiocutcn'  was  pronounced,  bearing  date 
the  31st  January  1865,  whereby  the  defender  was  assoilzied  from  the  conclusions  of  the  action, 
and  the  pursuers  were  found  liable  in  expenses. 

Against  this  interlocutor  there  was  an  appeal  to  your  Lordships  which  was  heard  at  the  end  of 
tbe  last  session,  and  the  same  now  stands  for  Judgment. 

With  respect  to  the  claim  of  title  under  the  exchange,  it  is  unnecessary  to  say  much.  The 
Judges  were  imanimous  in  their  opinions  against  the  defender.    Indeed,  the  matter  does  not 
j    admit  of  doubt.    The  land  in  dispute  certainly  comprises  the  site  of  the  ancient  royal  palace  of 
Donfermline  now  in  ruins.    Whatever  doubt  there  may  be  as  to  the  exact  extent  of  the  land 
conveyed  by  way  of  exchange  in  1730,  one  thing  is  certain,  it  certainly  was  part  or  pertinent  of 
tbe  lands  or  tenantry  of  the  Grange  of  Dunfermline.    This  appears  from  the  disposition  of  the 
3otb  December  1761,  by  which  Arthur  Forbes  disponed  to  Archibald  Grant  as  well  the  barony  of 
Pittencrieff  as  also  the  lands  received  by  him  in  exchange  in  I73<:^  and  again  from  the  disposition  ■ 
by  Archibald  Grant  in  favour  of  George  Chalmers  of  the  same  barony  and  lands,  on  the  26th  of 
August  1765.    In  both  these  deeds  of  disposition,  which  form  part  of  the  defender's  titles,  the 
land  received  in  exchange  is  expressly  stated  to  be  part  and  peninent  of  the  lands  and  tenandry 
of  tbe  Grange  of  DunfernUine.    Now,  the  Marquess  of  Tweeddaie  derived  his  title  to  the  Grange 
>   of  Dunfermune  under  a  decreet  of  sale  in  1665,    In  that  decreet  all  the  subjects  constituting  the 
I   lands  and  tenandry  of  the  Grange  of  Dunfermline  are  minutely  enumerated,  and  the  office  of 
I   coDstaUe  of  the  palace  is  expressly  stated  to  form  part  of  the  tenandry.  This  is  inconsistent  with 
;   the  hypothesis,  that  the  tenandry  included  the  palace  itself,  which,  moreover,  is  not  mentioned 
!   among  the  items  which  constituted  the  tenandry.    This  seems  to  me  so  distinctly  to  shew,  that 
the  land  now  in  dispute,  which  must  be  taken  as  comprising  the  palace  with  its  pertinents,  could 
not  have  formed  part  of  what  was  conveyed  by  way  of  exchange  in  1730,  that  I  do  not  think  it 
necessary  to  dwell  further  on  this  part  of  the  case. 

It  was  not  the  title  relied  on  at  your  Lordships'  bar  any  more  than  in  the  Court  below,  and 
I  therefore  proceed  to  consider  the  other  title  put  forward,  namely,  that  [his  piece  of  land — the 
site,  in  fact,  of  the  ancient  palace — has  for  more  than  forty  years  been  held  and  enjoyed  by  the 
*iefiaider  and  his  predecessors  as  part  and  jiertinent  of  the  barony  of  Pittencrieff. 

That  barony  was  created  by  James  tbe  Fifth  in  1538  in  favour  of  Patrick  Wemys,  and  at  that 
time  it  certainly  did  not  comprehend  the  palace  of  Dunfermline,  for  long  after  that  time  the 
palace  formal  part  of  the  lortkhip  of  Dunfermline  which  was  granted  by  King  James  the  Sixth, 
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and  confirmed  by  Parliament,  to  Anne  of  Denmark  and  the  heirs  of  her  body  by  the  King.  That 
the  palace  formed  part  of  this  lordship  is  plain  from  the  fact  that  Queen  Anne,  reciting  her 
title  to  the  palace  as  part  of  the  royalty  of  Dunfermline,  by  charter  under  her  hand  and  seal, 
dated  the  1 5th  of  February  1 596,  and  confirmed  by  Parliament,  granted  the  office  of  guardian  or 
constable  of  the  palace  to  Lord  Urquhart,  afterwards  Earl  of  Tweeddale,  and  the  heirs  male  of 
his  body.  This  ofEce  continued  to  exist  and  to  belong  to  the  Earls  of  Tweeddale,  and  by  the, 
royal  charter  of  the  14th  February  1669  was  made  part  of  the  tenandry  of  the  Grange  ^ 
DunfemUine,  then  granted  to  the  then  Earl,  bis  heirs  and  assigns.  The  ofBce  is  described  ia 
the  charter  as  the  hereditary  office— constabularia  et  custodia  palatii  nostri  apud  Dunfermling. 
From  which  it  is  plain,  that  the  palace  was  not  then  part  or  pertinent  of  the  barony  Fitteo- 
criefF ;  it  still  was  a  royal  palace. 

The  question  is  therefore  reduced  to  this — ^Has  the  defender  shewn,  that  which  ought  to  satisfy 
your  Lordships,  that  between  the  years  1669  and  1803,  which  is  the  date  of  the  charter  under 
which  he  claims  title,  this  piece  of  land  on  which  are  the  ruins  of  the  palace  has  ceased  to  be  the 
property  of  the  Crown,  and  has  become  part  and  pertinent  of  the  barony  of  PittencrieflT. 

The  parole  evidence  satisfies  me,  that  for  forty  years  and  upwards  before  the  bringing  of  this 
action  the  respondent  and  his  predecessors  in  title  had  been  in  the  undisturbed  possession  of  the 
piece  of  ground  in  dispute,  and  had  made  it  a  part  of  the  policy,  grounds  of  Piitencrieff.  This 
seems  to  be  clearly  established.  I  am  further  satisfied  that,  at  all  events,  up  to  the  close  of  the 
last  century  or  thereabouts,  tbere  existed  a  road,  a  very  bad  road,  but  still  a  road  running  from 
the  Tower  Bridge  to  the  Heugh  Mills  between  the  ruins  of  the  palace  and  the  Tower  Bum  as 
indicated  by  the  brown  line  on  Mr.  Wylie's  plan.  But  beyond  these  two  facts  the  panile 
evidence  throws  no  light  on  the  subject 

It  is  with  great  reluctance,  that  I  have  come  to  a  conclusion  different  from  that  at  which  the 
Court  tbelow  have  arrived.  But  the  law  of  Scotland  requires,  in  order  to  establish  a  title  by 
prescription,  not  only,  that  the  party  insisting  on  it  should  prove  possession  for  the  required 

Seriod  (forty  years),  but  also,  that  he  should  shew  a  proper  feudal  title  on  wfaich  his  possesHon 
as  rested.  Now,  here  I  think  the  respondent  has  failed  to  shew  any  such  title.  I  do  not  doubt 
the  correctness  of  the  doctrine,  that  possession  of  land  for  the  required  period  may  found  a  dtle 
by  prescription,  as  well  by  shewing  title  to  a  barony  with  parts  and  pertinents  as  by  shewing  a 
bounding  title  tncludmg  expressly  and  by  name  the  lands  in  question,  but  then  the  person 
relying  on  such  a  title  must  shew,  not  only  that  he  has  possessed  the  lands  in  question  for  the 
required  period,  but  further,  that  he  has  held  them  as  part  and  pertinent  of  the  barony.  The 
description  "part  and  pertinent  of  the  barony"  is  but  a  compendious  mode  of  describing  what 
might  have  been  described  by  setting  out  the  boundaries,  and  when  it  has  been  ascertained,  that 
these  words  have  been  used  in  a  charter  to  designate  particular  lands,  the  legal  consequences 
will  be  the  same  as  if  the  lands  had  been  described  by  metes  and  bounds. 

It  is  obvious  from  these  considerations,  that  tbe  question  in  all  such  cases  as  that  now  before 
U3  is — Whether  the  enjoyment  relied  on  has  been  an  enjoyment  foimded  on  tbe  land  being  part 
and  pertinent  of  the  biirony,  or  on  some  other  tide,  or  on  no  title  whatever.  The  onus  of  proof 
is  on  the  person  setting  up  the  title.  It  is  for.him  to  shew,  that  he  has  been  holding  that  which 
is  in  dispute  as  being  part  and  parcel  of  the  barony,  and  it  is  plain,  that  whether  he  succeeds  in 
shewing  this  must  de^d  on  all  die  circumstances  of  the  case.  No  general  rule  can  be  bid 
down  as  to  what  is  or  is  not  sufficient  to  establish  such  a  case  by  evidence.  Now,  here  the  onlf 
facts  relied  on  are,  first,  that  the  palace  in  dispute  has  for  more  than  forty  years  been  enclosed 
.with  and  treated  as  part  of  tbe  policy  of  PittencriefT.  And,  second,  that  unless  it  has  been  bdd 
as  part  and  pertinent  of  tbe  barony,  it  has  been  held  without  any  title  at  all. 

The  last  point  may  be  disposed  of  at  once.  If,  to  suppose  that  the  place  in  question  had  been 
held  without  any  title  at  all  merely  by  usurpation  could  be  treated  as  a  reductio  ad  aisurdMm^ 
there  would  be  great  force  in  the  argument.  But  so  far  from  this  being  the  case,  it  appean  to 
me,  as  it  did  to  Lord  Deas,  to  be  extremely  natural,  that  when  Lord  Tweeddale  had  disposed  of 
all  that  was  valuable  in  what  he  had  acquired  by  the  apprising,  he  would  not  be  dispos^  to  pay 
any  regard  to  the  duty  imposed  on  him  of  keeping  the  palace  in  repair,  and  so  it  naturally 
became  a  ruin.  It  had  long  ceased  to  be  in  fact  a  royal  residence,  and  nothing  could  be  more 
probable,  than  that  a  neighbouring  proprietor,  on  whose  lands  the  ruins  abutted,  should  try  to 
include  them  in  his  policy,  treating  them  almost  as  derelict  property.  I  see  nothing  in  this 
improbable,  or  indeed  bUmeworthy.  I  can  readily  understand,  that  the  owners  of  Pittencrieff 
might  suppose,  that  if,  even  without  any  title,  they  enclosed  these  ruins,  and  made  walks  and 
plantations  about  them,  admitting  as  they  seem  to  have  done  all  respectable  persons  to  enjoy 
the  recreation  of  walking  in  the  grounds,  they  were  only  putting  to  beneficial  use  ^at  which  aU 
other  pefsons  seemed  to  have  abandoned.  The  arguments  therefore  derived  from  the  impro* 
bability  of  possession  having  been  held  without  title  seems  to  me  to  fall  to  the  ground. 

It  remains,  then,  to  be  considered,  whether  the  respondent  has  shewn,  that  the  palace  in 
question,  at  tbe  date  of  the  Crown  charter  of  15th  September  1803,  was  held  and  enjoyed  as 
being  part  and  pertinent  of  the  barony  of  Pittencriefil    It  may  be  assumed,  that  it  formed  put 
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^policTof  PittencrieflF,  but  that  is  consistent  with  its  not  forming  part  of  the  barony.  The 
tf  bud  obtained*  in  1730,  by  way  of  exchange  from  the  Earl  of  Tweeddale  forms  part  of 
poficT,  but  it  certainly  forms  no  part  of  the  barony.  And  the  fact,  that  this  exchanged  land, 
*'  ii'iio  part  of  the  barony,  lies  between  the  barony  and  the  place  in  dispute  is  strong, 
not  conclusive,  to  shew,  that  the  latter,  like  the  exchanged  land,  forms  no  part  of  the 

Bat'diwe  are  circumstances  connected  with  the  case,  which  makes  it  highly  improbable,  that 
fba  'm  dispute  can  be  included  among  the  parts  and  pertinents  of  the  barony.    When  a 
bad.  not  originally  part  of  a  barony,  is  included  in  a  new  charter  as  part  "of  the  barony, 
15  there  described  by  metes  and  bounds,  the  Crown,  in  granting  the  new  charter,  can  be  in 
doabt  ai  to  what  is  granted,  and  of  what  the  barony  is  thus  made  to  consist.    But  where 
IS  nothing,  on  the  face  of  the  charter,  to  shew,  that  more  land  is  included  in  it  than  was 
sed  in  the  preceding  charters, — nothing  to  shew,  that  more  was  meant  to  pass  under  the 
s''pins  and  pertinents"  than  had  been  previously  included  under  those  words, — it  must  be 
Ixnt  on  the  party  who  insist  on  such  a  title  to  shew,  that  the  Crown  intended,  under  these 
il  words,  to  indude  the  additional  land,  or,  at  all  events,  that  the  additional  land  had 
to  be  generally  known  and  treated  as  part  and  pertinent  of  the  barony.   Otherwise,  the 
night  be  granting  that  vhicfa  it  did  not  intend  to  grant,  and  which  from  the  language 
would  not  appear  to  be  granted. 

i  observation  applies  wiih  peculiar  force  to  a  case  like  the  present,  where  the  Crown  had 
die  dominium  utile  'as  well  as  the  dominium  directum  of  the  land  in  question, 
tan  hardly  be  inferred  without  proof,  that  the  Crown  intended,  under  the  words,  "parts  and 
ts"  of  the  barony  of  Pittencrieff,  to  include  its  own  lands  not  shewn  to  have  ever  been 
or  reputed  as  being  part  and  pertinent  of  the  barony,  still  less  can  su:h  an  intention  be 
vhen  the  subject  matter  includes  a  royal  palace,  or  the  ruins  of  a  royal  palace.    It  is 
T  improbable,  that  the  Crown,  if  it  intended  to  part  with  such  a  possession,  suiall  efifect  its 
otherwise  than  by  an  express  description  of  the  object  it  meant  to  alienate, 
there  are  observations  leading  to  the  same  result,  and  deducible  ex  facie  of  the  charters 
'res.   It  is  certain,  as  I  have  already  had  occasion  to  remark,  that  in  1667  the  palace  was 
put  or  pertinent  of  the  barony  of  Pittencrieff,  for  King  Charles  II.,  in  a  charter  dated  the 
February  1669,  granted  and  confirmed  to  the  Marquis  of  Tweeddale,  inter  alia,  the 
office     Constable  of  our  Palace  of  Dunfermline.  Among  the  titles  in  proof  are  three 
>  of  grant  and  confirmation  of  the  barony  of  Pittencrieff,  dated  respectively  in  the  years 
1687,  and  1690^  and  in  all  of  them  certain  lands  are  enumerated  not  originally  part  di  the 
.bu  which  are  expressly  stated  to  have  become  united  with  and  part  of  the  barony.  No 
ippears  between  1690  and  1762  ;  but  in  that  latter  year  there  was  a  charter  of  resig- 
ud  confirmation  of  the  barony  in  favour  of  Archibald  Grant,  in  which  all  the  lanas 
Preferred  to  in  the  three  former  charters  are  enumerated,  and  are  stated  to  be  parts  and 
ts  of.  and  to  have  been  incorporated  into,  the  barony.  The  same  description  is  retained 
subsequent  charters,  and  in  that  of  1 803,  on  which  the  respondent  must  rely,  several  other 
are  enumerated  as  having  become  parts  and  pertinents  of  the  barony,  but  there  is  no 
1  of  the  piece  of  land  in  question, 
'  -Ojf,  then,  to  these  documents,  I  feel  compelled  very  reluctantly  to  say,  that  the  respondent 
sot  satisfied  me  of  what  he  was  bound  to  shew,  namely,  that  he  has  any  charter  of  the  land 
-00,  so  as  to  enable  htm  to  insist  on  a  title  by  prescription.  I  regret  that  this  should  be 
1  sboald  have  been  glad  to  have  found  any  principle  on  which  I  could  have  said,  that  this 
pmession  bad  created  a  right ;  but  I  am  unable  to  do  so  consistently  with  what  I  under- 
'  to  be  the  law  of  Scotland ;  and  I  therefore  concur  with  my  noble  and  learned  friend  in 
TQQT  Lordships  to  reverse  the  interlocutor  complained  of,  and  to  declue,  that  the 
is  enutled  to  decreet,  in  the  tenns  of  the  summcos,  so  &r  as  relates  to  the  piece  of  Ujid 
*kicb  die  nitns  stand.    But  as  the  claim  originally  veitt  much  beyond  that  to  which  it  is 
onfioed,  I  think  there  should  be  no  expenses  in  the  Court  below. 

f.AnderKH. — My  Lords,  with  regard  to  the  expenses,  the  Crown  paid  to  the  respondent  the 
"  in  the  Court  below ;  there  will  be  the  usual  order  for  repayment. 
D  Chancellor. — As  I  understand  my  noble  and  learned  friend's  opinion,  it  is,  that  there 
be  no  expenses  in  the  Court  below,  and  I  entirely  agree  with  htm  in  that 
th.  AndersoH. — The  expenses  paid  to  be  repaid. 
IttD  Chancellor. — ^Yes. 

Interlocutor  appealed from  reversed. 
f*T  Appellants  Agents,  Horace  Watson.— /t*/-  Respondents  Agents,  Grahame  and  Wardlaw. 
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MARCH  31,  1867. 

Thomas  Spencer  Lindsay  and  Others  (Trustees  of  the  late  Richard  Alexander 
Oswald),  AppellantSy  v.  Alexander  Oswald  (now  Alexander  Haldane 
Oswald)  of  Auchencruive,  and  Others,  Respondents. 

Entail — Defect  in  Prohibition — Deed  of  Alienation — Altering  Succession — A  deed  of  entail  of 
1790  contained  a  valid  prohibition  against  aiteting  the  succession,  but  the  prohibition  against 
alienation  had  the  word  irredeemabJv  written  on  an  erasure.  In  1838,  R,  A.  O.,  the  then  heir 
of  entail  in  possession,  by  his  trust  disposition,  conveyed  all  his  lands  to  trustees  for  certain 
Puiposes  with  power  to  sell. 

Held  (affirming  judgment),  That  (he  trust  disposition  of  1838  was  a  deed  altering  the  order  of 
succession,  and  not  a  deed  of  alienation,  and  therefore  it  was  invalid  under  the  prohibitim 
against  altering  the  succession,  and  not  affected  by  the  defect  in  the  prohibition  against 
4uienation. 

Alienation  is  rather  a  destruction  of  the  succession  than  an  alteration  of  the  order  of  succession ; 
and  alienation  by  an  heir  of  taillie,  who  is  not  prohibit^  from  alunaHng,  must,  in  order  to  bi 
effectual,  be  made  by  him  while  he  is  in  possession  as  such  heir  of  taUlte. — Per  Lord 
Cranworth.^ 

This  was  an  Appeal  from  a  judgment  of  the  Second  Dirision  of  the  Court  of  Session  as  to  the 
validity  of  a  deed  of  entail.  The  action  of  declarator  \ras  raised  in  i86r,  and  the  condescendence 
set  forth,  that  the  late  Richard  Alexander  Oswald  of  Auchencruive  made  a  trust  disposition  and 
settlement,  dated  in  1838  giving  all  his  lands  to  his  wife  and  others  as  trustees  ;  that  the  truster 
had  right  and  power  to  convey  certain  lands,  particularly  the  lands  included  in  a  deed  of  entail, 
dated  1790,  which  in  its  dispositive  clause  provided,  that  it  should  not  bs  in  the  power  of  any  trf 
the  heirs  male,  general  or  of  taillie  (including  the  truster),  to  "sell,  alienate,  impignorate,  or 
dispone  the  said  lands  and  estate,  or  any  part  thereof,  either  irredeemably  or  under  reversion, 
or  to  burden  the  same,  etc.,  with  debts,  nor  to  contract  debts  or  grant  deeds  whereby  the  said 
lands  and  estate  may  be  evicted  from  them."  In  this  clause,  the  word  irredeemably  was  written 
on  an  erasure.  That  therefore  the  lands  contained  in  the  deed  of  entail  were  eflectually  conveyed 
in  the  trust  disposition  of  1838,  and  the  trustees  were  now  entitled  to  make  up  their  title,  aoA  to 
obtain  the  full  heritage  and  irredeemable  right  thereof,  established  in  their  ptnrsons. 

The  defenders,  in  their  answer,  set  forth,  that  a  deed  of  mtail  embracing  the  said  lands  was 
executed  in  1780,  and  took  eflect  in  1784,  and  in  pursuance  thoeof  the  deed  oiF  1790  was  executed, 
and  it  had  been  acted  on  and  possessed  by  the  heirs  of  taillie  up  to  1838;  That  the  said  deed 
sufficiently  complied  with  the  Act  of  1685,  c.  22,  and,  at  all  events,  it  was  a  valid  and  efl^ctual 
entail  to  the  effect  of  excluding  all  gratuitous  alienations  ;  that  the  estate  had  been  held  under 
charter  and  sasine  effectually  prohibiting  gratuitous  alienations  or  alterations  of  the  order  of 
succession  for  more  than  forty  >'ear$ ;  and  that  the  truster  had  no  power  to  convey  the  said  estate 
by  his  trust  disposition. 

The  Lord  Otxlinary  (Jerviswoode)  held,  that,  though  the  word  irredeemably  was  written' 00  an 
erasure,  still  the  prohibition  against  altering  the  successicm  was  in  force,  and  strudc  at  the  tnist 
disposition  of  the  late  Richard  Alexander  Oswald. 

On  reclaiming  note  to  the  Second  Division,  the  Lord  Justice  Clerk  (Inglis),  Lords  Cowan, 
Benholme,  and  Neaves  unanimously  adhered,  and  gave  judgment  for  the  defenders,  holding  the 
deed  of  entail,  though  defective  in  other  points,  to  be  sufEu:iently  effective  to  prevent  the  trust 
deed  of  1838  from  affecting  the  lands  entailed. 

The  appellants  (die  pursuers),  in  their  printed  appeal  case^  gave  the  following  reasons  for 
reversing  the  interlocutcars : — i.  That  the  deed  of  entail  was  vitiated  and  erased  in  esseniialibHs; 
that,  in  the  absence  of  any  notice  of  erasure  in  the  testing  clause,  it  must  be  presumed  Juris  H 
de  jure,  that  it  was  erased  after  the  deed  was  executed ;  that  this  presumption  could  not  be 
redargtied  by  a  reference  to  the  entail  of  1780,  or  by  any  extraneous  evidence  whatever,  so  as  to 
turn  an  improbative  into  a  {HTobative  writ,  which  must  be  complete  in  itself  and  prove  itself,  but 
that,  assuming  it  to  be  competent  to  refer  to  the  prior  entail,  the  evidence  relied  upon  does  not 


1  See  previous  report  2  Macph.  249;  36  Sc.  Jar.  128.  S.  C.  L.  R.  i  S&  Ap.  99:  5  Maq)b. 
H.  L.  12:  39SC.  Jur.  339. 
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establish,  that  the  erasure  vas  made  before  the  deed  was  signed.  2.  The  deed  of  entail  of  1790 
not  containing  a  valid  prohibition  against  alienation,  the  late  Richard  Alexander  Oswald  was 
'  entitled  to  alienate  the  lands ;  and  he  did  validly  and  effectually  alienate  them  by  his  trust 
disposition  and  settlement  and  codicil  to  his  trustees.  3.  Richard  Alexander  Oswald  was  not 
barred  frcHn  conveying  the  estates  by  his  trust  disposition  and  settlement  merely  because^  during 
more  than  the  prescriptive  period  of  forty  years,  he  had  possessed  the  estates,  or  at  least  portions 
of  them,  under  charter  and  sasine  containing  a  valid  prohibition  against  irredeemable  alienation^ 
and  no  act  of  homologation  or  adoption  by  him  of  the  deed  of  entail  of  1 790  will  bar  him  ixom 
efiectually  alienating. 

Andenam  Q.C.,  and  G.  Youngs  for  the  appellants. — ^The  interlocutor  of  the  Court  below  was 
nong.  I.  It  was  assumed  in  the  Court  below,  that  the  word  iixedennably  "  being  written  on 
an  erasure  vitiated  the  prohibition  against  sales.  That  ought  not  merely  to  be  assumed,  but  it 
isconect  in  point  of  law,  for  an  erasure  is  presumed  to  have  been  made  after  execution  of  the 
itcA.—Ktdder  v.  Reid^  i  Rob.  Ap.  183 ;  Boswell  v.  Boswelly  14  D.  378 ;  Shepherd  v.  Grants  6 
Bell's  App.  153 ;  GoUan  v.  Gollan,^  Macq.  Ap.  C.  585  ;  ante,p.  1209.  And  if  there  is  an  erasure 
M  esseniuiUSui,  no  extrinsic  evidence  is  admissible  to  shew  what  the  original  word  was.  The 
case  of  Earl  of  Strathmor^s  Trustees  v.  -Slrathmore,  i  Rob.  Ap.  189,  was  not  an  authority  to 
the  contrary,  for  in  that  case  there  were  duplicate  deeds,  and  each  duplicate  was  incorporateid  as 
pan  of  the  other.  2.  Assuming,  that  the  erasure  vitiated  the  prohibition  against  alienation, 
tben  there  was  nothing  to  prevent  R.  A.  Oswald  from  alienating,  and  he  did  alienate  by  the 
trust  disposition  of  1838.  A  deed  of  alienation  differs  from  a  deed  altering  the  order  of  succes- 
sion in  this,  that  the  heir  of  entail  in  the  former  case  alienates  from  himself  to  third  parties,  it 
being  immaterial  whether  he  does  so  onerously  or  gratuitously  or  mortis  causd,  whereas  in  this 
case  of  altering  the  succession,  he  resigns  the  estate  for  new  infeftment  to  himself  and  his  heirs 
general — Bankt.  2,  3,  137  ;  Brown  v.  Countess  of  Dalhousle,  M.  App.  Tailzie  No.  19;  Logan  v. 
Dnimmmd,  5  Br.  Sup.  798;  Oliphant  v.  Oliphantt  13  D.  1174.  Carrick  v.  Buchanan,  3  Bell's 
I  Ap.  342,  was  a  different  case  from  the  present,  which  resembles  the  case  of  Syme  v.  Dickson^ 
3d  March  1821,  F.  C,  where  a  similar  deed  to  the  present  was  held  not  to  be  an  alteration  of 
the  sucwssian.  That  case  was  overlooked  by  the  Court  below,  and  must  be  ovm-uled  if  the 
House  sustain  the  judgment  of  the  Court  in  the  present  case.  So  here  the  trust  dispositiim  of 
1S38  is  an  alienation  and  not  an  alteration  of  the  succession.  It  is  of  no  consequence,  that  the 
alienation  is  gratuitous — Hamilton  v.  Macdowall,  3d  March  r8i5,  F.  C.  The  mere  fact,  that 
these  estates  had  been  held  for  forty  years  and  more  under  charter  and  sasine  did  not  bar  R.  A. 
Oswald  from  now  conveying  irredeemably — Montgomery  \.  Eglinton,i  Bell's  Ap.  149;  Smith 
T.  Raniine,  13  S.  464;  shepherd  v.  Grant,  6  D.  4&1. ;  Boswelly.  Boswell,  14  D.  378. 

The  Attomty  General  (Rolt),  and  A.  R.  Clark,  for  the  respondents,  were  not  called  upon. 

Lord  Chancellor  Chelmsford. — My  Lords,  this  is  an  appeal  from  an  interlocutor  of  the 
second  division  of  the  Court  of  Session,  adhering  to  an  interlocutor  of  the  Lord  Ordinary  in  an 
action  of  declarator  and  reduction  at  the  instance  of  the  pursuers. 

The  object  of  the  action  is  to  have  it  declared,  that  the  pursuers,  as  trustees  under  a  trust 
disposition  and  settlement  executed  by  Richard  Alexander  Oswald,  on  the  igih  October  1838, 
had  full  right  to  the  whole  lands  and  heritages,  goods,  gear,  debts  and  sums  of  money,  claims 
and  demands,  and  in  general,  the  whole  means  and  estate,  heritable  and  moveable,  real  and 
personal,  of  what  nature  or  kind  soever  and  wheresoever  situated,  which  belonged  to  the  said 
Kicbaid  Alexander  Oswald. 

The  defenders  in  answo:  allege,  that  Oswald  had  no  power  under  the  trust  disposition  and 
settlement,  being  prohibited  by  a  deed  of  tailzie  of  the  lands  and  heritages,  dated  the  22d  Jantiary 
1790^  under  which  he  was  heir  of  entail  in  possession. 

This  deed  of  tailzie  was  made  by  trustees  in  execution  of  a  trust  contained  in  a  tailzie  of  the 
I    estate  of  Auchencruive,  of  the  date  of  the  24tb  March  1780,  but  it  must  be  regarded  as  an  inde- 
j     pendent  tailzie,  and  not  as  depending  upon  any  reference  to  the  prior  deed. 
I       It  contains  two  prohibitory  clauses,  upon  one  of  which  the  whole  question  turns.   The  first  of 
them  is  a  prohibition  against  changing  the  order  of  succession,  "  That  it  shall  not  be  lawful  to  or 
i     m  the  power  of  the  said  Richard  Alexander  Oswald,  or  any  of  the  heirs  male  general  or  of  taillie, 
who  sluU  succeed  to  the  said  lands  and  estate,  to  alter,  innovate,  or  change  this  present  taillie, 
or  nomination  or  order  of  succession  herein  prescribed,  or  do  or  grant  any  act  or  deed,  that  may 
import  or  infer  any  alteration,  innovation,  or  change  thereof,  directly  or  indirectly."   The  second 
is  against  alienation,  in  these  words,  "that  it  shall  not  be  in  the  power  of  the  said  Richard 
AleEuder  Oswald,  or  of  any  of  the  heirs  male  general,  or  of  taillie,  who  shall  succeed  to  the 
said  lands  and  estate,  to  sell,  alienate,  impignorate,  or  dispone  the  said  lands  and  estate,  or  any 
part  thereof,  either  irredeemably  or  under  reversion." 

lo  tins  latter  clause,  the  word  "  irredeemably  "  is  written  upon  an  erasure,  and  this  being  an 
alteration  in  esseatialibus,  the  whole  clause  is  vitiated,  and  in  consequence  there  is  no  valid 
prohitHtioD  against  alienation. 

The  only  prohit^tory  clause,  which  is  effective,  is  that  against  altering  the  order  of  succession. 


1434 


REPORTS  OF  SCOTCH  APPEALS. 


The  question  therefore  is,  whether  the  trust  disposition  and  settlement  of  the  t9th  October  1838 
is  to  be  regarded  as  an  alteration  of  the  order  of  succession,  and  therefore  prohibited ;  or  as  an 
alienation,  and  within  the  competency  of  Richard  Alexander  Oswald,  by  reason  of  the  invalidity 
of  the  clause  prohibiting  alienation. 

The  deed  in  question  is  a  mortis  causd  disposition  by  Oswald  to  trustees,  and  the  purposes  of 
the  trust  are  declared  to  be  for  payment  of  the  truster's  debts  and  legacies,  and  after  these 
payments  in  trust  during  the  life  of  bis  widow,  when  she  should  think  proper,  to  sell  and  dispose 
of  the  trust  estate  and  effects,  and  to  invest  the  money  in  the  funds,  and  pay  the  whole  of  the 
dividends  to  her,  and  after  her  death  to  lay  out  and  invest  a  sum  of  .£30,000  for  the  use  of  the 
truster's  granddaughter,  with  trusts  for  his  grandchildren  and  nephews  and  nieces,  and  in 
failure  of  aU  the  preceding  trusts,  the  residue  to  be  distributed  under  the  English  Statute 
distributions. 

The  appellants  contend,  that  this  deed  is  an  alienation  of  the  estate,  and  not  a  mere  afeeration 
of  the  order  of  succession.  First,  because  the  trustees  are  singular  successors.  And  secondly, 
because  it  directs  an  entire  conversion  of  the  estate  into  money,  and  so  produces  not  a  mere 
alteration,  but  a  complete  termination  of  the  orcer  of  succession.  And  in  support  of  this  view, 
they  rely  strongly  upon  the  case  of  Syme  v.  Dickson,  as  a  decision  which  ought  to  govern  the 
case. 

In  Syme  v.  Dickson,  there  was  an  entail,  with  a  prohibition  against  alteration  and  contracting 
debts,  but  none  against  altering  the  order  of  succession.  The  heir  of  entail  in  possession  made 
a  mortis  causd  disposition  to  trustees,  to  sell  and  dispose  of  the  lands  for  payment  of  his  debts, 
and  to  pay  the  residue  to  his  heirs  and  assigns.  In  order  that  this  deed  should  be  valid,  it 
necessary  to  establish,  that  it  was  not  an  alienation,  but  an  alteration  of  the  order  of  successioa 
The  Court  of  Session,  in  the  first  place,  found,  that  the  entail  did  not  contain  a  valid  pruhibitioa 
against  altering  the  order  of  succession.  Therefore  the  trustees  brought  an  action  to  have  it 
found,  that  by  the  trust  deed  the  heir  of  entail  in  possession  did  actually  alter  the  order  of 
succession.  The  defender  pleaded,  that  the  pursuer  never  altered  the  order  of  succession,  and 
that  by  executing  the  trust  deed  for  the  purpose  of  selling  and  paying  debts,  he  conunitted  a 
contravention  of  the  entaiL  The  Court,  after  the  Lord  Ordinary  had  sustained  the  defences 
generally,  adhered  to  his  judgment,  on  the  ground,  that  the  truster  bad  not  by  the  trust  deed 
made  an  effectual  alteration  of  die  succession. 

Now,  upon  this  case  it  must  be  observed,  that  the  deed  was  a  disposition  to  trustees  for  pay- 
ment of  debts,  and  therefore  in  its  terms  an  alienation  within  the  prohibitory  clause.  The  trus- 
tees, in  order  to  take  it  out  of  the  operation  of  that  clause,  endeavoured  to  give  the  deed  the 
character  of  one  effecting  an  alteration  of  the  succession.  But  unless  the  pursuer  could  have 
satisfied  the  Court,  that  if  it  actually  altered  the  order  of  succession,  it  was  not  by  means  of  a 
deed  which  amounted  to  an  alienation,  he  could  not  have  succeeded.  I  do  not  understand 
Syme  v.  Dickson  to  be  an  authority,  for  the  proposition  apparently  contended  for  in  this  case, 
that  if  the  deed  had  been  one  altering  the  order  of  succession,  it  could  not,  at  the  same  time,  be 
an  alienation.  There  seems  to  be  no  reason  why  a  deed  should  not  at  once  violate  both  pro- 
hibitions. But  the  argument  of  the  appellants  appeared  to  make  the  object  of  the  two  prohibitory 
clauses  so  entirely  different  as  to  be  capable  of  only  separate  and  distinct  infringement.  Thus, 
after  speaking  of  the  three  cardinal  prohibitions  against  alienation  and  contracting  debts,  and 
altering  the  order  of  succession,  and  or  the  distinction  preserved  between  them  in  the  Statute  of 
1685,  and  the  Act  of  Parliament  of  1848,  they  quoted  the  following  words  of  Lord  Fullerton  in 
OUphants  case  (13  D.  1 179) '  The  question  is  brought  to  this  point,  whether  the  deed  of  1816 
is  an  alienation  or  an  alteration  of  the  order  of  succession.  No  doubt  every  question  of  this  kmd 
may  be  stated  so  as  to  raise  an  apparent  difScnlty.  For  a  deed  altering  the  order  of  succession 
is  an  alienation  as  to  those  heirs  who  are  excluded,  and,  on  the  other  hand,  an  alienation  is  a 
most  effectual  alteration  of  the  former  order  of  succession." 

These  observations  were  made  in  a  case  in  which  the  entail  effectually  prohibited  alienation, 
but  did  not  prohibit  aheration  of  the  order  of  succession,  and  in  which  the  deed  was  clearly  of 
the  latter  description,  for  the  heiress  of  entail  gave,  granted,  and  disponed  the  estate  to  and  in 
favour  of  herself  and  failing  her  to  and  in  favour  of  her  second  son  and  his  heirs,  whom  failing 
to  a  series  of  heirs  different  from  those  called  in  the  original  destination,  and  Lord  Fullerton, 
remarking,  that  the  deed  was  in  the  ordinary  form  of  a  deed  of  alteration,  added  an  observarion 
which  completely  meets  the  present  case.  He  said,  "I  do  not  think,  that  a  disposition  leaving 
the  disponer  in  full  possession,  and  conveying  the  estate  after  her  death  to  a  third  party,  would 
have  been  an  alienation,  but  an  alteration  of  the  order  of  succession."  In  the  present  case, 
Richard  Alexander  Oswald,  whilst  he  was  heir  of  entail  in  possession,  might  have  nude  an 
effectual  disposition  during  his  life,  there  being  no  valid  prohibition  against  an  alienation.  But 
his  trust  disposition  and  settlement  was  not  to  come  into  operation  until  his  death,  when  the 
succession  immediately  opened  to  the  next  heir  of  entaiL  It  seems  impossible  to  deny,  that  the 
trust  disposition  and  settlement,  if  permitted  to  take  effect,  would  innovate  and  change  the  order 
of  succession,  and  divert  the  estate  into  a  different  channel.   The  observation  of  Lord  FuUeitoa 
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in  Obphanfs  case,  to  which  I  have  just  Teferred,  is  in  exact  accordance  with  the  unanimous 
jnigmeots  of  the  Lord  Ordinary  and  the  Judges  of  the  Second  Division  in  the  present  case,  that 
[be  deed  in  qaestion  is  not  an  alienation  but  an  alteration  of  the  order  of  succession.  With  such 
a  veigfat  of  authority  against  the  appellants,  I  have  no  hesitation  in  advising  your  Lordships,  that 
the  interlocutors  appealed  from  ought  to  be  affirmed. 

Lord  Cranworth, — My  Lords,  it  is  hardly  necessary  to  remind  your  Lordships,  that  a  Scotch 
entail,  in  order  to  be  to  all  intents  efTectual,  must  be  protected  by  three  properly  framed  pro- 
hibitory clauses,  i.e.  a  clause  against  alienation,  a  clause  against  incurring  debts,  and  a  clause 
against  altering  the  order  of  succession. 

Before  the  passing  of  Lord  Rutherfurd's  Act  in  1848,  a  defect  in  any  one  of  these  prohibitions 
did  not  make  the  tailzie  void,  but  simply  left  to  the  heir  of  tailzie  in  possession  the  liberty  to  do 
the  aa  not  duly  prohibited,  the  other  provisions  of  the  tailzie  remaining  in  force  ;  and  the  question 
m  diis  case  having  arisen  in  1841,  must  be  solved  irrespectively  of  the  Act  of  1848. 

1  assume  for  the  present  argument,  that  there  is  here  no  valid  prohibition  against  alienation, 
ittd  therefore  if  what  was  done  by  the  mortis  causd  deed  of  1838  is  to  be  treated  as  an  alienation 
of  die  entailed  estate  by  Richard  Alexander  Oswald,  and  not  as  an  altering  tiS  the  order  of  suc- 
cession, then  the  af^llants  are  right  and  the  Court  below  was  wrong.  But  I  am  of  opinion,  that 
That  vas  done  by  the  mortis  cau^  deed,  assuming  it  to  apply  to  and  to  comprise  the  entailed 
lands,  was  as  to  those  lands  not  an  alienation  within  the  meaning  of  the  Statutes  regulating 
enuils,  but  was  an  altering  of  the  order  of  succession. 

A  separate  meaning  ought  to  be  given  to  every  one  of  the  three  restrictions,  and  therefore, 
although  every  alienation  may  popularly  be  described  as  altering  the  order  of  succession,  yet 
that  is  not  in  my  opinion  the  meaning  of  the  word  "alienation  "  as  used  in  the  Statutes.  Alienation 
is  a  dcitraction  of  the  succession  rather  than  an  alteration  of  its  course.  It  removes  the  subject 
alienated  from  the  operation  of  the  tailzie,  and  leaves  it  as  if  no  tailzie  existed.  If  that  be  a 
correct  interpretation  of  the  language  of  the  Statutes  when  they  speak  of  alienation,  as  I  cannot 
doubt  it  is,  there  was  here  no  alienation.  For  alienation,  to  be  valid,  if  made  by  an  heir  of  tailzie 
not  prohibited  from  alienation,  must  be  made  by  him  while  he  is  in  possession  as  heir  of  tailzie. 
He  ouy  in  his  lifetime  by  alienation  destroy  the  succession,  but  as  soon  as  he  dies  his  power 
o^-e^  the  entailed  property  is  at  an  end,  and  the  title  of  the  person  next  in  succession  under  the 
lailiie  takes  effect,  and  if  the  right  of  that  person  is  defeated  by  the  mortis  causd  deed,  the  effeot 
of  that  deed  is  to  divert  the  course  of  succession  from  the  person  entitled  under  the  tailzie,  and 
lo  carry  it  to  the  person  or  persons  oititled  under  the  mortis  causd  deed.  It  can  make  no  differ- 
ence that  the  person  claiming  to  be  entitled  under  the  mortis  causd  deed  is  thereby  directed  to 
mU.  He  can  only  do  that  after  be  has  succeeded  to  the  estate  in  an  order  of  succession  different 
from  that  prescribed  by  the  tailzie. 

Oo  these  short  grounds  the  decision  of  the  Court  below  appears  to  me  to  have  been  perfectly 
wrcct 

Lord  Westbury. — My  Lords,  I  am  ready  to  grant,  for  the  purpose  of  the  present  judgment, 
to  the  appellants,  that  the  erasure  contained  in  the  prohibitory  clause  against  sale,  alienation,  and 
irapijnorAtion  vitiates  the  whole  of  that  prohibition.  I  am  also  ready  to  grant  or  to  assume, 
f'x  tihe  purpose  of  the  present  argument,  that  if  the  settler  in  the  deed  of  183S  had  been  an 
Bnrestramed  fee  simple  proprietor,  the  lands  in  question  might  have  been  taken  as  passing  by 
wtoe  of  that  instrument. 

It  may  be  unnecessary  to  mention  (but,  perhaps,  it  may  be  desirable  to  do  so,  in  order  to  shew, 
tlttt  we  have  not  forgotten  it)  the  well  established  principle,  that  an  heir  of  entail,  according  to 
^  Scotch  law  of  entail,  is  absolute  fiar,  and  has  all  the  characteristics  of  a  fee  simple  proprietor, 
ave  to  the  extent  to  which  he  is  restrained  by  the  fetters  of  the  entail.  One  other  observation 
may  be  necessary,  namely,  this  is  a  case  inter  haredes,  and  deeds  of  entail  being  by  Scotch  kw 
good  at  common  law,  it  is  here  simply  necessary  to  inquire,  whether  the  deed  of  1838  is  struck  at 
by  any  prohiUti<m  ;  because  if  there  be  a  prohibition  within  the  terms  of  which  that  dml  falls, 
it  will  be  sufficient  to  avoid  that  instrument. 

The  argument,  on  the  part  of  the  appellants,  consists  of  two  propositions — one  forming  the 
major  premiss  of  their  syllogism,  the  other  the  minor.  Their  first  proposition  was  this:  No 
gruoitous  deeds  of  alienation  fall  within  the  terras  of  a  simple  prohibition  against  altering  the 
order  of  succession.  They  attempted  to  maintain  that  general  proposition  by  two  or  three  cases, 
the  principal  of  which  were,  first,  tne  caseof  .S^ot^v.  Dickson,  and  then,  sitcooAiy,  Lady  Dalhoitsi^s 
cose.  Now,  in  the  case  of  Syme  v.  Dickson,  there  was  a  prohibition  against  alienation,  but  there 
Was  no  prohibition  against  altering  the  order  of  succession.  The  instrument  which  was  executed 
against  the  heir  of  entail  had  an  immediate  operation,  because  it  conveyed  to  trustees  the  lands 
then  beltmging  to  him,  and  which  he  should  possess  at  the  time  of  his  death,  and  the  trust  was 
present  and  immediate,  namely,  to  sell  those  lands.  It  was  not  a  revocable  instrument,  nor  was 
a  liferent  reserved  to  the  granter.  That  deed  therefore  was  struck  at  by  the  prohibition  against 
i^enatiMi.  But  the  contention  was  to  give  it  a  different  character  from  that  of  alienation,  and  to 
D"ng  i^  if  posnble,  within  the  character  of  a  deed  of  succession.  The  Court  of  Session,  however, 
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held,  that  it  was  an  alienation,  and  refused  to  bring  it  within  the  compass  of  any  prohibition,  if 
there  had  been  a  prohibition  against  altering  tlie  order  of  succession.  That  case  by  no  means 
proves  this  conclusion,  that  a  gratuitous  deed  of  alienation  may  not  be  bad  as  an  instrament  altering 
the  order  "of  succession. 

In  Ijidy  Dalhousie's  ease,  the  cirju instances  were  reversed.  In  that  case  the  nature  of  the 
instrument  was  of  this  kind.  I  taite  the  statement  in  both  these  cases  from  the  statements  made 
by  the  appellants  themselves.  In  Lady  Dalhousi^s  case,  the  heir  of  entail  executed  a  disposition 
in  favour  of  himself  and  the  heirs  male  of  his  body,  and  it  was  attempted  to  be  extended  there, 
that  that  was  an  alienation.  But  it  was  held,  that  inasmuch  as  the  estate  of  the  dlsponer  vas 
reserved  to  the  disponer,  it  was  not  an  alienati<m,  but  was  a  deed  altering  the  order  of  sucMsston. 

With  regard  to  this  first  general  proposition  of  the  apiiellants,  it  appears  to  me  to  be  effectually 
disproved  by  the  langu  ige  of  the  J  ndges  in  the  case  of  Olipkantf  which  has  been  already  referred 
to  by  my  noble  and  learned  friend,  the  Lord  Chancellor,  and  also  by  the  decision  of  this  House 
in  the  case  of  Innes  v.  Ker,  %  Dow,  149 ;  5  Paton,  362;  Mor.  Tailzie,  App.  i,  both  of  which  cases 
appear  to  me  eflfectually  to  dispose  of  the  assertion,  that  a  gratuitous  deed  of  alienation  cannot  be 
struck  at  by  a  clause  against  altering  the  order  of  succession. 

The  next  proposition,  the  minor  premiss  of  the  appellants,  is,  that  this  particular  instrument 
of  1838  is  a  deed  of  alienation,  and  being  a  deed  of  alienation,  they  say  it  cannot  be  brought 
within  the  compass  of  the  prohibition  against  the  order  of  succession.  Now,  it  is  this  proposition, 
as  in  most  instances  of  false  reasoning,  that  the  error  of  the  appellants  principally  lies.  This 
deed  has  none  of  the  characteristics  of  alienauon.  In  the  first  place,  the  Hfcreni  of  the  settler  is 
absolutely  reserved,  in  ths  next  place,  the  deed  is  purely  mortis  causd,  and  therefore  in  its  own 
nature  revocable.  In  the  third  place,  it  is  expressly  made  subject  to  revocation  ex  capite  lecH 
even  at  the  last  moment  of  the  grantor's  life.  Now,  what  is  the  character  of  an  instrument  of 
that  kind  ?  Can  it  be  properly  termed  an  alienation  ?  It  has  no  operation  whatever  inter  vivos. 
It  has  no  operation  until  the  death  of  the  settler.  Then,  on  the  death  of  the  settler,  what  is  the 
effect  ?  Why  that,  under  the  deed  of  entail,  the  heir  of  tailzie  under  the  destination  of  that  deed 
becomes  entitled.  But  what  woiUd  be  the  operation  of  this  trust  deed  of  1838?  Its  onIyoperati«i» 
its  only  object,  aim,  and  purpose  would  be  to  give  to  the  estate  a  different  owner  from  the 
8u:cessor,  that  would  be  entitled  to  it  under  the  destination  of  the  entail  But  can',any  one  say, 
that  an  instrument,  the  object  and  effect  of  which  are  clearly  to  alter  the  ownership  at  the  death 
of  the  settler,  is  not  an  instrument  which  has,  for  its  sole  purpose  and  aim  and  its  only  operation, 
to  give  to  the  estate  a  different  succession  at  the  death  of  the  settler. 

This  case  appears  to  me  so  plain,  that  I  should  hardly  have  supposed,  that  it  could  be  made 
capable  of  any  serious  discussion  but  for  the  able  and  learned  argument  whijh  we  have  beard. 
But  these  being  the  characteristics  of  the  deed,  1  submit  to  your  Lordships,  that  unquestionably 
the  conclusion  of  the  Court  of  Session  was  right ;  and  I  therefore  concur  in  these  words  of  the 
Lord  Justice  Clerk,  in  which  he  says,  "  Such  a  testamentary  conveyance  seems  to  be  in  eveiy 
sense  of  the  term  a. contravention  of  the  tailzie — an  alteration  and  an  innovation  of  the  order  and 
course  of  the  succession  or  substitution  of  a  new  succession  for  the  tailzie — the  nomination  of 
new  successors,  not  members  of  the  tailzie.  The  pursuers  therefore,  in  my  opinion,  as  trustees 
are  the  successors  of  Mr.  Oswald  in  the  true  testamentary  sense  of  the  term,  because  they  take 
from  him  by  an  instrument  which  is  gratuitous,  executed  mortis  tausd,  revocable  until  delivered, 
and  ineffectual  during  the  lifetime  of  the  maker." 

But  an  instrument  of  which  these  things  may  be  truly  predicated  cannot  be  called  an  alicnatios 
except  by  a  misnomer.  It  is  nothing  to  say,  that  it  would  be  competent  to  the  trustees  to  feudalize 
their  titles  under  that  deed.  If  they  had  done  so,  the  destination  of  the  deed  still  remained 
revocable,  having  no  effect  whatever  on  the  enjoyment  of  the  property  till  the  death  of  the  settler. 
These  are  the  characteristics  not  of  a  deed  of  alienation  operating  /« presenti  inter  vivos,  but  of 
an  instrument,  the  effect  of  which  is  postponed  till  the  death  of  the  settler,  and  then  intended  10 
operate  upon  the  destination  contained  in  the  deed  of  entail  by  substituting  a  new  line  into  the 
order  of  succession. 

I  have  not  therefore  the  least  doubt,  nor  have  I  for  a  moment  felt  any  doubt  from  the  com- 
mencement of  the  argument,  as  soon  as  the  facts  of  the  case  were  ascertained,  with  regard  to  the 
correctness  of  the  decision  of  the  Court  of  Session. 

Lord  Colonsay. — My  Lords,  I  have  very  little  to  say  in  addition  to  the  observations  which 
have  been  made  by  your  Lordships,  because  I  concur  entirely  in  those  observations,  and  in  the 
conclusions  at  which  your  Lordships  have  arrived.  It  appears  to  me,  that  this  deed  in  form 
partakes  of  the  character  of  an  alienation,  but  it  does  not  on  that  account  cease  to  be  a  deed 
altering  the  order  of  succession. 

I  see  it  stated  in  the  written  argiiment  for  the  appellants,  that  "a  deed  altering  the  succession 
is  a  deed  whereby  an  heir  of  entail  in  possession  of  the  estate  under  a  destination  to  himself  and 
his  heirs  male  resigned  it  in  favour  and  for  new  infeftment  to  himself  and  his  heirs  general  la 
such  a  case  the  heirs  general  take  through  him,  and  not  from  him."  Now  it  is  true,  that  that  is 
a  most  common  mode  of  lUtering  the  order  of  succession.  But  it  is  not  the  mily  mode  of  alnring 
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t\e  order  of  succsssion.  I  kaow  no  authority  for  holding,  that  an  alteration  in  the  order  of 
sscccisioD  may  not  be  effected^  although  the  heir  in  possession  does  not  first  convey  to  himself. 
Indenl,  I  think  the  appellants  were  unable  to  sustain  this  argument,  even  in  their  printed  casct 
because  in  a  subsequent  part  of  it  they  fall  off  from  that  position,  and  seem  substantially  to  admit, 
t!ut  if  this  deed  had  been  one  conveying  the  estate  to  trustees  in  the  manner  in  which  it  is 
inempted  to  be  conveyed,  with  instructions  to  make  it  over  to  another  set  of  heirs,  in  that  case 
it  ttnld  have  been  a  desd  altering  the  order  of  succession.  That  implies,  that  a  conveyance  to 
trjitees,  thoug^i  it  be  not  in  form  an  alienation,  may  still  be  a  step  in  the  alteration  of  the  order 
of  succession,  and  that  it  is  not  merely  by  a  resignation  in  favour  of  himself  and  hia  heirs  that 
an  alteration  in  the  succession  can  be  effected. 

This  leads  us  to  look  at  the  nature  of  this  deed.  The  deed  is  one  which  is  made  by  the  settler 
fbrtlie  purpose  of  setding  his  affairs  at  his  death.  It  is  a  deed  which  conveys  to  trustees,  but  it 
is  revocable,  and  not  to  take  effect  during  his  life  ;  it  is  mortis  causA,  in  every  sense  a  gratuitous 
deed.  And  that  being  the  nature  of  the  deed,  It  attempts  to  put  the  estate  into  the  hands  of 
tnstee,  with  directicns  to  do  certain  things ;  one  is  to  trive  a  liferent  to  a  party  who  is  not 
emMed  to  a  liferent  under  the  entail.  Therefore  it  is  a  deed  which  takes  away  the  succession 
to  tbe  esute  from  the  heifs  who  were  appointed  by  the  entail  That  appears  to  me  an  incompetent 
nude  of  proceeding.  It  has  not  the  ordinary  force  of  an  alienation,  ncu*  what  I  think  is  meant 
hf  an  alienation  under  the  Statute  of  1685.  It  is  not  a  de  presenti  conveyance.  The  party  did 
not  divest  himself  of  the  estate  at  all,  he  did  not  put  it  away  from  him.  He  did  not  give  it  over 
to  any  other  person.  And,  therefore,  though  partaking  in  form  of  the  character  of  alienation,  it 
is  not  a  conveyance  such  as  is  contemplated  under  the  clause  of  the  entail  which  prohibits 
alieoation,  but  it  is  an  attempt  to  alter  the  order  of  succession,  and  it  is  therefore  a  contravention 
of  that  clause  of  the  entail  which  effectually  prohibits  alterations  of  the  order  of  succession. 

I  abstain  from  giving  any  opinion  upon  a  point  which  was  raised  in  the  argument  as  to  the 
effKt  of  this  erasure.  I  do  not  think  it  necessary  to  do  anything  further  than  to  assume,  that  it 
may  be  conclusive  at  all  events  against  irredeemable  alienation.  Nor  do  1  give  any  opinion  upon 
the  further  point,  whether  this  general  conveyance  would  be  effectual  to  carry  an  estate  which 
settled  by  an  entail  without  any  particular  mention  of  the  lands.  That  question  may  after- 
vaids  come  before  the  House,  but  at  present  I  abstain  from  expressing  any  opinion  on  it. 

Mr.  Anderson. — ^My  Lords,  with  respect  to  costs,  your  Lordships  may  remember,  that  there 
*as  a  great  volume  which  yon  thought  tmnecessary,  and  which  ^^avated  the  cost  very 
considerably. 

Lord  CaANCBLLOtL^The  House  does  not  allow  any  discussion  as  to  costs  after  judgment 
bsbeea  given. 

Interlocutors  affirmed^  and  appeal  dismissed  with  costs, 

AppdloHtS  Agents^  Hunter,  Blair,  and  Gowan,  W.S. ;  Preston,  Karslake,'*!  London.— 
llt^indtmt^  Agatts,  Dundas  and  Wilson,  C.S.;  Loch  and  Maclaurin,  Westminster. 


MARCH  33,  1867. 

Mrs.  Catherine  Bruce  or  Mitchell  and  Others  (next  of  kin  of  James 

Bruce),  Appellants,  v.  The  MINISTERS  AND  KiRK  SESSIONS  of  the  PRESBY- 
TERY OF  Deer,  Respondents. 

Testament— Bequest  to  jXMr  of  a  Presbytery— Charity — Void  for  uncertainty — 3,  by  his  will  said 
1  At  whole  balance  of  my  property  I  leave  to  Poor  of  this  Presbytery,  to  be  divided,  I  mean  the 
interest  J  by  the  sessions  of  the  several  churches^  but  to  be  Paid  to  all  Christians  except  Roman 
Caikelics."   No  executors  were  nominated 

Held  (affirming  judgment),  The  bequest  was  not  void  for  uncertainty.  * 

This  was  an  appeal  from  interlocutors  of  the  Lord  Ordinary  and  Second  Division  in  an  action 
at  muUmlepoLnaing,  at  the  instance  of  Alexander  Bruce,  Esq.,  executor  dative  of  the  late  James 
Btwe,  Esq.,  as  to  the  construction  of  a  clause  in  the  testament  of  the  said  James  Bruce,  which 
*u  as  foUows  :— "  The  whole  of  the  balance  of  my  property  I  leave  to  poor  of  this  Prisbitery,  to 

/  See  pcefioos  report  3  Macph.  402  ;  37  Sc.  Jur.  198.  S.  C.  L.  K.  i  Sc.  Ap.  96 ;  5  Macph. 
H.L.S);  39Sc.Jur.  343.  ' 
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be  divided,  I  mean  the  interest,  by  the  sessions  of  the  several  churches,  but  to  be  paid  to  aU 
Christians  except  Roman  Catholics."    No  executors  were  nominated. 

The  Lord  Ordinary  held,  that  the  above  bequest  was  not  void  or  ineffectual  in  respect  of 
uncertainty,  or  on  any  other  ground.  On  reclaiming  note,  the  Second  Division  adhered  to  this 
part  of  the  interlo::utor.    The  next  of  kin  appealed  against  these  interlocutors. 

The  appellants  in  their  printed  appeal  case  submitted,  that  the  interlocutors  should  be  reversed, 
for  the  following  reasons  : — I.  Because  the  claim  for  the  ministers  and  kirk  sessions  of  tbe 
Established  Church  within  the  bounds  of  the  Presbytery  of  Deer,  is  not  at  the  instance  of  parties 
nominated  in  the  testamentary  writing  of  2d  October  1852,  or  of  parties  entitled  to  the  bequest, 
or  to  ad\ninister  it.  2.  Because  the  bequest  of  residue  contained  in  the  said  testamentai? 
vriting  is  void  for  uncertainty.  3.  Because  tbe  testator  has  failed  to  nominate  trustees  or 
executors  to  administer  or  apportion  the  funds,  or  to  determine  the  oj^ects  of  the  said  bequest 

4.  Because  the  bequest  of  residue  is  incapable  of  being  carried  into  e0ect. 

Tbe  Attamey  General  (Rolt),  Andersen  Q.C,  and  Skelton^  for  the  appdlants.— This  bequest 
is  void  for  uncertainty.  No  trustees  beingnamed,  the  Court  will  not  interfere  to  appoint  trustees 
where  a  trust  is  so  uncertain  as  this — Dick  v.  Fer^son,  M.  7446  ;  Merchant  Contpanyv.  Trades 
of  Edinburgh,  M.  7448  ;  Dundas  v.  Dundas,  15  S.  428  ;  Wigram  on  Wills,  20i.  It  is  true,  that 
m  some  instances  tbe  Court  has  supported  a  bequest  of  a  similar  description  where  the  testator 
expressly  stated,  that  he  confided  certain  discretionary  powers  to  his  trustees,  or  gave  some 
means  of  overcoming  the  uncertainty — Hill  v.  Bums,  2  W.  S.  80  ;  Crichton  v.  Grierson,  3  W. 

5.  329 ;  Ewen  v.  Magistrates  of  Montrose,  4  W.  S.  546 ;  Ma^strates  of  Dundee  v.  Morris, 
3  Macq.  App.  134  ;  ante^  p.  747  ;  Liddle  v.  Kirk  session  of  Bathgate,  16  D.  1075.  Here  there  is 
incurable  uncertainty  in  the  persons  to  whom  the  capital  of  the  fund  has  been  bequeathed,— in 
the  parties  who  are  to  divide  the  interest  among  the  beneficiaries, — in  the  parties  who  are  to  be 
beneficiaries,  and  the  proportions  in  which  the  shares  are  to  be  taken.  The  poor  of  a  parish, 
a:cording  to  the  practice  in  Scotland,  include  casual  and  able  bodied  poor,  as  well  as  statutoty 
poor — Liddle  v.  Kirk  session  of  Bathgate,  16  D.  1075  ;  Hardie  v.  Kirk  session  of  Unlitkgow,  iS 
D.  37  ;  but  no  meaning  can  be  given  to  the  poor  of  a  presbjrtery.  Such  a  legacy  to  tbe  poor  of 
certain  parish^  is  void,  as  against  public  policy,  and  injurious  to  lacmW—yohnstone  v, 
Mackenxi^s  Exteutorsj  14  S.  i^. 

Sir  R.  Palmer  Q.C,  Young,  and  Choyne,  for  the  respondents,  were  not  called  upon. 

Lord  Chancellor  Chelmsford.— My  Lords,  this  case  appears  so  clear  as  to  render  it 
unnecessary  to  call  upon  the  counsel  for  the  respondents.  The  question  arises  upon  a  short 
clause  in  the  will  of  james  Bruce,  in  these  words:  "Tbe  whole  of  the  balance  of  my  property  ! 
leave  to  poor  of  this  Presbytery,  to  be  divided,  I  mean  the  interest,  by  the  sessions  of  the  several 
churches,  but  to  be  paid  to  all  Christians  except  Roman  Catholics."  This  is  contended  by  tbe 
next  of  kin  to  be  void  for  uncertainty. 

It  is  quite  clear,  that  this  was  intended  as  a  charitable  bequest;  and  therefore  it  must  be  car- 
ried out  if  the  general  object  of  the  testator  can  be  ascertained.  When  it  is  said,  that  charitable 
bequests  must  receive  a  benignant  construction,  the  meaning  is,  that  when  the  bequest  is  capaUe 
of  two  constructions,  one  which  would  make  it  void,  and  the  other  which  would  render  it  effec- 
tual, the  latter  must  be  adopted.  And  I  agree  in  the  remark  made  by  my  noble  and  leaned 
friend  Lord  Cranworth  in  the  case  of  Mag.  of  Dundee  v.  Morris^  where  he  says,  *'  There  has 
always  been  a  latitude  allowed  to  charitable  bsquests,  so  that  when  the  general  intention  is 
indicated,  the  Court  will  find  the  means  of  carrying  the  details  into  execution." 

The  bequest  in  question  seems  to  me  to  define  with  sufficient  certainty  the  subject,  the  objects, 
and  administrators  of  the  charitable  gift.  The  subject  is  the  "  balance  "  or  residue  of  the  tesu- 
tor's  property.  This  is  admitted  on  the  part  of  the  appellants  to  be  perfectly  clear  ;  and  the 
objects  are,  in  my  opinion,  sufficiently  defined.  The  testator  sajrs,  "  I  leave  to  poor  of  this 
Presbytery."  Now  the  word  "  poor  *'  m  the  context,  is  equivalent,  in  my  opinion,  to  the  expres- 
sion "  the  poor,"  which  is  commonly  used  substantively ;  but  it  is  not  the  poor  everywhere  ;  but 
to  '*  the  poor  of  this  Presbytery,"  which  must  be  taken  as  a  local  description.  The  proper  ineao- . 
ing  of  "  Presbyteiy,"  is  a  particular  kind  of  Church  Court.  Now,  taking  the  words  "  the  poor  of 
this  Presbytery  "  in  this  sense  of  the  word,  "  Presbj^tery  "  is  unmeaning.  And  therefore  it  can- 
not have  been  Intended  by  the  testator  to  be  so  used.  In  popular  language  it  may  mean  the 
territory  over  which  the  jurisdiction  of  the  Church  Court  called  the  Presbyter>'  extends. 
Adopting  the  word  in  that  sense,  we  have  the  object  sufficiently  defined  to  be  the  poor  of  a 
particular  district.  It  is  said,  that  the  bounds  of  Presbyteries  vary  from  time  to  time.  But  at 
any  given  time  they  must  have  a  certain  limit,  and  the  expression  "  the  Presbytery  «f  Deer  in 
the  county  of  Aberdeen,"  where  the  testator  lived  at  the  time  when  he  made  his  will,  is  invobed 
in  no  uncertainty  at  all. 

Thnefore  the  subject  and  the  objects  are,  in  my  opinion,  clearly  defined,  and  we  have  onl]' 
now  to  consider  whether  tiie  administrators  of  the  charitable  gift  are  also  described  with  safS- 
cient  certainty.  The  words  are  "  to  be  divided,  I  mean  the  interest,  by  the  sessions  of  tbe  several 
churches."   That  must  mean  to  be  distributed,  not  to  be  divided,  mit>  to  be  distribnied  by  tbe 


Digitized  by 


1867-] 


DUNL6P  v.  JOHNSTON. 


[Argument.']  1439 


Idrk  sessions  of  the  several  churches.  The  sessions  of  the  several  churches,  without  condition 
orquUfication,  must,  in  my  opinion,  mean  the  liirk  sessions  of  the  Established  Church.  Then 
the  result  is,  that  it  is  a  gift  to  be  administered  by  the  kirk  sessions  according  to  the  discretion  of 
(heUrlE  sesuons,  amongst  Christians  of  all  denominations,  except  Roman  Catholics,  within  the 
Uoolsitf  tbe  Presbytery.  All  this  appears  to  be  sufficiently  clear,  and  therefore  I  submit  to 
you-  Lt^ihips,  that  the  interlocutors  appealed  from  ought  to  be  affirmed.  And  as  it  has  been 
agned  on  the  other  side,  the  costs  are  to  come  out  of  the  estate. 

LoKD  Cranworth. — My  Lords,  I  have  not  a  single  word  to  add  to  what  my  noble  and 
Ituned  friend  has  said,  because  I  entirely  concur  in  his  conclusion,  and  in  the  reasoning  by 
vhidi  he  has  arrived  at  that  conclusion.  I  will  only  add,  that  a  point  on  which  I  have  some 
donbt  in  this  case  is,  whether  this  Houie  has  not  beoi  a  little  too  Ux  in  ordering  costs  to  come 
oat  (MF  the  estate  in  cases  of  this  sort,  because  it  rather  encourages  appeals  which  I  think  the 
pefioas  making  those  appeals  must  often,  and  certainly  in  the  present  case,  must  have  felt  to  be 
abidately  desperate. 

Lord  Westbury. — My  Lords,  I  entirely  agree  with  my  noble  and  learned  friends  with  regard 
to  the  objects  of  this  gift  The  description  must  be  taken  conjunctively,  and  if  it  be  so  taken, 
there  is  no  uncertainty  about  the  objects  of  it.  They  are  the  poor  of  the  presbytery,  the  poor 
CVistians  residetit  in  the  presbytery.  Neither  is  there  any  want  of  a  fiduciary  power  to  dis- 
tnbox  the  subject  of  the  girt,  for  that  fiduciary  power  of  distribution  and  selection  of  the  objects 
Of  redpients  is  given  to  the  kirk  session.  There  is  therefore  with  respect  to  the  ^ft  everything 
that  is  necessary  to  give  it  certainty,  both  with  regard  to  the  construction  of  the  gift,  and  also  as 
to  its  admiiustration. 

I  entirely  concur  in  the  last  observation  which  has  been  made  by  my  noble  and  learned 
fnend,  that  when  Sir  Roundell  Palmer  with  his  usual  generosity  has  not  in  terms  consented,  but 
has  manifested  no  disinclination,  that  the  costs  should  be  given  out  of  the  estate,  the  appellants 
Bust  consider  themselves  indebted  to  the  bounty  of  their  opponents  for  that  which  certainly,  they 
voold  not  have  obtained  from  the  strict  rules  of  justice  in  this  House. 

Lord  Colonsay. — My  Lords,  I  have  nothing  to  add  except  to  mention,  that  in  disposing  of 
this  casE  in  the  way  that  has  been  suggested,  we  are  not  confining  the  kirk  sessions  of  the  Pres- 
byttry  to  give  the  benefit  of  this  fund  to  the  relief  of  the  poor  in  the  legal  construction  of  that 
expression.  The  discretion  is  wider  here.  We  are  not  dealing  with  that  question  at  all.  That 
pnat  is  not  involved  here.  It  may  come  before  your  Lordships  hereafter  for  decision  upon  the 
ddiaite  article  the as  relating  to  the  legal  poor.  But  we  are  not  dealing  with  that  question  in 
tbe  present  case. 

Lord  Cranworth. — There  are  no  legal  poor  in  the  Presbytery. 

TnUrlocuiors  affirmed;  the  costs  of  the  appeal  to  be  paid  out  of  the  estate. 

AHdlantf  A^nts,  Tods,  Minray,  and  Jamieson,  W.S. ;  Bircham,  Dalrymple,  Drake  and 
Birdum,  ^estaiaalba.—Re^enAHt3?  Agettts,  Cheyne  and  Stuart,  W.S. ;  Grahames  and  Ward- 
la*,  Westminster. 


APRIL  3,  1867. 

Mrs.  Barbara  Mary  Macintosh  or  Dunlop  (Pauper),  v.  William 
Johnston,  Accountant  (Trustee). 

HnAind  and  Wife — Postnuptial  Contract — Bankruptcy — Provision  for  Aliment  of  Wife — 
Husband  married  Tvi/e,  wJw  had  no  property,  there  being  no  antenuptial  contract ;  but  by 
postnuptial  contract,  he,  being  then  solvent,  provided  and  paid  over  f^yxxi  to  trustees  fitr  her 
and  her  children  as  an  alimentary  fund,  and  she  renounced  her  legal  rights  in  lieu  thereof. 
His  estates  were  sequestrated  two  years  afterwards. 

Held  (affirming  judgment),  That  the  provision  of  interest  to  the  wife  during  the  marriage  was 
reBocable  as  being  a  donatio  inter  virum  et  uxorem,  and  that  the  trustee  in  the  sequestration 
wu  entitled  to  nducfioH  of  the  deed  to  that  extent.^ 

^  See  ivevioas  report  3  Macph.  758 ;  37  Sc.  Jur.  39a  S.  C.  L.  R.  i  Sc.  Ap.  109 :  5 
Xacph.  H.  L.  22;  39  Sc.  Jur,  382. 
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This  vas  an  appeal  gainst  the  interlocutors  by  vhiuh  it  was  found,  that  the  provision  by  the 
postnuptial  contract  and  supplementary  contract,  sought  to  be  reduced,  of  the  interest  or  income 
of  ^5000  in  favour  of  the  defender,  Mrs.  Barbara  Mary  Macintosh  or  Dunlop,  in  so  far  as  the 
same  was  directed  to  be  paid  to  her  during  the  subsisten(%  of  the  marriage,  constituted  a 
donation  inter  virum  et  uxorem,  and  was  revocable  by  the  defender,  George  Moore  Dunlop,  and 
was  revoked  by  his  sequestration. 

Mr.  and  Mrs.  Dunlop  were  married  on  30th  October  iS6o>  there  beingno  antenuptial  contract, 
and  the  wife  having  no  property,  but  the  husband  having  ;^io,ooo.  In  March  1861  a  postnuptial 
contract  was  executed,  by  which  the  husband  bound  himself  to  pay,  on  ist  January  1863,10 
trustees  ^5000,  to  be  invested,  and  the  interest  paid  to  the  wife  during  the  subsistence  of  the 
marriage,  for  aliment  of  herself  and  children,  declaring  the  same  alimentary.  The  deed  also 
contained  these  provisions  : — "Third,  in  the  event  of  the  said  marriage  being  dissolved  by  the 
death  of  me,  the  said  George  Moore  Dunlop,  survived  by  the  said  Barbara  Mary  Macintosh,  I 
hereby  provide  and  direct,  that  the  said  trustees  shall  make  payment  to  her  of  the  interest  or 
income  of  the  said  sum  of  ^^5000  during  all  the  days  and  years  of  her  life  while  she  remains  my 
widow ;  but  restrictable,  in  the  event  of  her  entermg  into  a  second  marriage,  as  the  same  is 
hereby  restricted,  to  a  free  liferent  annuity  of  j^ioo^  payable  the  said  income  or  restricted  annuity, 
as  the  case  may  be,  at  the  terms  of  Martinmas  and  Whitsunday,  by  equal  portions,  or  quarterly,3s 
the  said  trustees  may  find  suitable.  .  .  .  Fifth,  in  the  event  of  the  death  of  the  said  Barbara 
Mary  Macintosh  survived  by  me,  the  said  Geoige  Moore  Dunlop,  and  of  there  being  children 
of  the  marriage,  the  said  trustees  shall  hold  the  sum  of  ;^25oo  of  the  said  sum  ctf  j£5ooc^  for 
behoof  of  such  children,  the  fee  to  be  divisible  among  them  on  majority.  .  .  .  Sixth,  the 
remaining  half  of  the  said  sum  of  2500,  the  said  trustees  shall  be  bound  to  pay  over  to  me,  the 
said  George  Moore  Dunlop,  or  divest  themselves  of  and  reconvey  the  securities  or  stoclcs  in 
which  the  same  may  have  been  invested  to  me  :  Which  provision  I,  the  said  Barbara  Mary 
Macintosh,  hereby  accept  in  full  of  all  that  I,  or  my  next  of  kin  or  others  in  my  right,  could  claim 
in  name  of  terce,  jus  reltcta,  half  or  third  of  moveables,  or  other  claims  legal  or  conventional, 
by  or  through  the  death  of  the  said  George  Moore  Dunlop,  all  such  claims  being  hereby 
renounced  and  discharged." 

A  supplementary  contract  of  marriage  was  executed  on  25th  December  1862,  shortly  after  the 
husband  attained  majority.  The  money  was  partly  paid  to  the  trustees,  and  securities  given  for 
the  rest.  On  6th  August  1863  the  husband's  estates  were  sequestrated,  and  the  trustee  sought 
to  reduce  the  postnuptial  contract,  in  so  far  as  the  said  contract  directed  £$000  to  be  paid  to  the 
wife's  trustees  for  the  benefit  of  the  wife  during  the  marriage.  The  Lord  Ordinary  apd  Second 
Division  reduced  the  contract  to  that  extent.    The  wife  now  appealed. 

The  appellant  in  her  printed  ap^al  case  gave  the  following  reasons  for  reversing  the 
interlocutors  ; — "  i.  Because  the  marriage  contract  provision  under  reduction  cannot  be  revdced, 
as  a  donatio  inter  virum  et  uxvrem,  by  the  bankrupt  or  by  the  respondent  in  his  right  as  tniitcc 
for  his  creditors,*  in  respect  that,  under  the  deeds  by  which  it  was  constituted,  and  the  possession 
had  thereon,  the  bankrupt  stood,  at  the  date  of  his  sequestration,  absolutely  divested  of  the 
assets  therein  contained,  and  that  onerou'^ly,  being  in  security  and  implement  of  his  natural  and 
legal  obligation  to  aliment  and  provide  for  his  wife  and  children  during  the  marriage  as  well  as 
after  its  dissolution.  2.  Because  the  provision,  in  favour  of  the  appellant,  in  security  and 
implement  of  which  the  bankrupt  was  divested  as  above  mentioned,  was  further  onerous,  in 
respect,  that  it  was  granted  by  the  bankrupt  and  accepted  by  the  appellant  as  in  lieu  and  satisfaction 
to  her  of  her  common  law  rights  and  claims  against  her  husband  (the  bankrupt's)  estate  thereby 
discharged  on  the  faith  of  it.  3.  Because  the  provision  in  question,  in  security  and  implement 
of  which  the  bankrupt  was  divested  as  aforesaid,  was  granted  foi  the  aliment,  support,  and 
education  of  the  children  of  the  marriage,  as  well  as  for  the  aliment  of  the  appellant  herself 

Horn,  for  the  appellant. — The  interlocutors  were  wrong.  This  provision  to  the  wife  was 
effectual,  because  the  husband  was  completely  divested  of  all  control  over  it,  and  the  consideration 
was  a  natural  duty  and  legal  obligation  to  support  the  wife,  and  the  hnsbuid  was  solvent  at  the 
time— Bell's  Pria.  sects.  1591-6;  SUir,  i.  4>  10;  i  Fraser,  Dom.  Rd.  437 ;  i  Bdl's  Com.  534- 
Giatuitous  deeds  of  divestiture  to  children  are  irrevocable — Smittm  v.  Ted,  a  D.  225 ;  Tunwulb 
T.  Turnbuli^  Trustees^  i  W.  S.  8a  The  do  trine,  that  donations  from  a  husband  to  a  wife  slantt 
mairimonio  arc  revocable,  is  founded  on  the  theory,  that  the  donation  is  obtained  by  blandishment, 
and  this  consideration  may  be  rebutted — Stair,  i.  4,  18;  Ersk.  i.  6,  29;  Bankt.  i.  5,  91  ;  i-  5i 
95  ;  I  Fraser,  Dora.  Rel.  492  ;  i  Bell's  Com.  634,  642  ;  per  Lord  Campbell,  Rennie  v.  Ititchii, 
4  Bell's  App.  242  ;  per  Lord  Curriehill,  Macdonald  v.  Macdonaid's  Trustees,  i  Macph.  io6s ; 
Campbell,  M.  988.  There  is  no  authority  which  expressly  says,  it  is  incompetent  to  make  such  a 
settlement  on  the  wife  as  was  done  in  this  case,  and  the  following  cases  are  not  inconsistent, rti. 
Inglis  V.  Lowry,  M.  6131  ;  Short  w.  Murray,  M.  6124;  Macpkerson  v.  Graham,  M.  6n3J 
Mac^regor  v.  Macgregor,  22d  January  1820,  F.  C.  ;  y^ffrey  v.  Campbell,  4  S  32 ;  /Cemp  v. 
Napier,  4  D.  558.  The  last  case  is,  when  rightly  understood,  in  favour  of  the  appellant  And 
SO  are  Morrice  v.  Sprot,  8  D.  918;  Wright  w.  Harley,  9  D,  1151 ;  Galloway  v.  Craig^^i&icfi- 
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ApL  2^ ;  amUy  p.  1047  ;  Rust  v.  Smith,  3  Macph.  378.  This  provision  vas  not  only  in  discharge  of 
obligation,  but  was  onerous,  inasmuch  as  the  wife  renounced  her  legal  rights  in  lieu  of  it — 
H^nt  V.  Brown,  2  Dow,  342  ;  Hunter  v.  Dickson,  5  W.  S.  455  ;  Macdonald  v.  Macdouaid, 
I  liiiq>h.  1065  ;  and  it  was  givep  for  her  aliment —  Tumbnll  v.  Tumbull,  i  W.  S.  80 ;  Stnitton 
V.  Tod,  2  D.  235. 

Anderson  Q.  C.,  Scot/,  and  Cott,  for  the  respondents,  were  not  called  upon. 

Lord  Chancellor  Chelmsford— My  Lords,  that  portion  of  the  provision  to  the  wife, 
■hich  is  to  exist  during  the  subsistence  of  the  marriage,  is  the  only  part  of  this  postnuptial 
contract  which  is  impeached;  and  that  is  really  the  only  question  raised  in  this  case. 

The  decision  appealed  from  is  objected  to  by  the  appellant  on  the  ground,  that  the  postnuptial 
settlement  in  question  is  executed  in  implement  of  his  natural  and  legal  obligation  to  aliment  and 
provide  for  his  wife  and  children  during  the  marriage.  But  what  is  the  natural  and  legal  obliga- 
tioa?  It  is  to  support  and  aliment  his  wife  and  children  during  the  marriage,  according  to  his 
at^ty.  There  is  do  natural  obligation  recognized  by  Scotch  law  to  divest  himself  of  a  portion 
of  his  {voperty,  and  put  it  out  of  his  control,  to  provide  for  his  wife  and  children.  On  the 
contra^,  it  would  rather  appear  to  be  his  natural  duty  to  preserve  his  right  as  head  of  the  family, 
to  dispense  his  means  according  to  a  ju3t  view  of  his  otdigations,  and  not  to  deprive  himself  of 
the  c«rdse  of  that  discretion,  by  making  an  absolute  and  irrevocable  disposition  of  any  portion 
of  it  to  his  wife. 

The  appellant,  in  the  next  place,  insists,  that  the  provision  in  the  contract  is  onerous,  because 
it  vas  granted  by  the  husband  and  accepted  by  the  appellant,  in  lieu  and  satisfaction  of  her 
cmnmon  law  rights  and  claims  against  her  husband's  estate.  But  these  legal  claims  of  the  wife 
oaly  come  into  operation  afler  the  death  of  the  husband.  Her  legal  claim,  during  the  subsistence 
of  the  marriage,  is  to  proper  aliment  and  support,  which  is  rather  to  be  regarded  in  the  light  of 
an  obligation  on  the  husband  than  of  a  right  in  the  wife,  which  she  can  relinquish,  so  as  to 
lender  a  deed  onerous  which  is  founded  on  such  a  relinquishment. 

The  third  and  last  ground  upon  which  the  appellant  insists  is,  that  the  provision  in  question  is 
otxtoas  and  irrevocable,  because  it  is  granted  for  the  aliment,  support,  and  education  of  the 
children  of  the  marriage,  as  well  as  for  the  aliment  of  the  appellant  herself.  Now  a  donation  by 
a  father  to  his  children  is  not  revocable,  like  a  donation  by  a  husband  to  his  wife.  But  I  agree 
vith  the  Lord  Ordinary,  that  this  cannot  be  held  to  be  a  provision  in  favour  of  the  children. 
The  postnuptial  contract  sets  forth,  as  its  inductive  cause,  the  propriety  of  making  a  "  suitable 
provision"  for  the  wife;  it  does  not  constitute  a  Jus  crediti  or  direct  prestable  right  in  the 
children. 

Upon  the  whole,  my  Lords,  it  seems  to  me  .clear,  that  the  interlocutors  appealed  irom  are 
veil  founded  in  principle  and  upon  authority ;  and  I  submit  to  your  Lordships,  that  they  ought 
lobe  affirmed. 

Lord  Romilly. — My  Lords,  I  entirely  assent  to  the  views  that  have  been  expressed  by  the 
Lord  Chancellor.  I  understand  the  principle  of  the  Scottish  law  to  be,  that  all  donations 
betveen  husband  and  wife  are  revocable,  subject,  however,  to  certain  exceptions — ist,  where  the 
husband  is  performing  a  natural  obligation ;  and  *2d,  where  there  is  a  consideration  for  the 
donaticm  which  makes  the  contract  onerous. 

It  is  important,  therefore,  to  consider  what  is  meant  by  '*  natural  obligation."  Now,  I  appre- 
head,  that  though  there  is  in  one  sense  a  natural  obligation  on  a  husband  and  father  to  support 
his  wife  and  children  during  his  life,  that  is  not  the  meaning  of  the  words  *'  natural  obligation," 
asosed  to  support  a  donation  from  a  husband  to  a  wife,  because  the  law  enforces  that  already. 
Accordingly,  by  a  contract  to  support  his  wife  and  children,  a  husband  binds  himself  to  do 
nMhing  more  tban  be  is  compelled  to  do  without  entering  into  such  a  contract.  But  the  support 
of  his  wife  and  children  after  he  has  ceased  to  exist,  is  not  an  obligation  which  can  be  enforced 
by  law ;  and  this  is  a  "  natural  obligation "  which  will  not  be  performed  unless  he  himself 
performs  it.  That  is  "a  natural  obligation  "  within  the  meaning  of  the  exception  which  makes 
SKh  a  contract  onerous;  and  consequently,  if  the  husband  m^es  a  deed  or  contract  for  the 
>ii|^rt  of  his  wife  and  children  after  his  death,  after  the  marriage  is  over,  that,  I  apprehend,  is 
tiie  performance  of  a  "  natural  obligation  "  which  will  support  a  contract  of  this  description. 

Ttwre  is  therefore,  as  it  appears  to  me,  an  important  distinction  to  be  drawn  with  respect  to 
that  part  of  the  argument  which  was  pressed  upon  us  with  so  much  ability  by  Mr.  Horn  when 
he  tried  to  put  the  natural  obligation  of  supporting  a  wife  stante  matrimonto  on  exactly  the  same 
foodi^  as  the  support  of  the  wife  after  the  marriage  is  over.  It  is  upon  this  ground,  my  Lords, 
ud  considering  the  sole  question  we  have  to  consider  here  to  be  one  which  relates  to  a  provision 
for  the  support  of  the  wife  during  the  marriage,  and  not  at  all  after  the  marriage,  that  it  does 
not  appear  to  me,  that  this  case  comes  within  the  exception  which  would  prevent  the  application 
of  the  rule  of  the  Scotch  law,  by  which  all  donations  between  husband  and  wife  are  held  to  be 
revocable. 

Soalso,  I  think,  there  is  no  consideration  of  an  onerous  character  in  any  other  respect,  because 
the  abandonment  by  the  wife  of  the  jus  relicta  only  applies  to  what  she  gives  up  after  the 
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marria^  is  over,  and  can  hardly  appljr  to  Aat  which  exists  during  the  time  that  the  marriage  ii 
subsisting.  It  is  CDnfessedly  not  before  us  to  consider,  whether  the  contract  be  w  be  not  a  good 
one  after  the  marriage  has  been  conchided. 

I  also  concur  in  the  observation  which  has  been  made  by  the  LoRD  Chancellor  with  respect 
to  this  question,  that  the  children  of  the  marriage  are  not  the  objects  of  the  deed,  but  that  the 
wife  is  the  object  of  the  contract,  and  that  this  is  a  contract  m»dt  «cpressly  and  directly  for  her 
benefit. 

When  Mr.  Horn  suggested,  that,  if  there  had  been  no  bankruptcy,  and  if  the  husband  had 
neglected  his  wife  and  children,  the  Scottish  Coorts  would  not,  under  this  contract,  have  seques- 
trated this  fund  and  made  some  provision  for  the  wife  and  children,  it  occurred  to  me  as  promble, 
that  even  without  the  contract,  su:h  a  proceeding  might  have  taken  place  under  the  Scottish  law, 
and  that  the  Courts  might  have  sequestrated  this  fund  and  appointed  some  person  to  have 
control  over  it,  and  to  apply  it  to  the  support  of  the  wife  and  children — there  being,  I  apprehend, 
according  to  the  Scottish  law,  though  not  according  to  English  law,  an  obligation  cm  the  part 
the  mother  to  support  her  own  children. 

For  these  reasons,  my  Lords,  I  am  of  opinion,  that  the  decision  of  the  Courts  below  was 
correct,  and  that  this  appeal  ought  to  be  dismissed. 

Lord  Colonsay. — My  Lords,  I  concur  in  the  conclusion  at  which  your  Lordships  have 
arrived.  All  the  arguments  that  could  be  advanced  in  support  of  the  appeal  have  been  urged 
by  the  counsel  (or  the  appellanL  He  has  stated  every  point  and  cited  every  case  that  could  be 
brought  at  all  to  bear  on  the  matter,  and  with  that  ability  and  research  with  which  those  who 
have  been  accustomed  to  hear  him  speak  are  well  acquainted;  but,  my  Lords,  I  think  alt  that 
learning  and  all  that  ability  have  failed  to  establish  a  good  case  on  the  part  of  the  appelant 

There  is  a  clear  distinction  in  the  law  of  Scotland  between  rights  that  exist  under  an  antenuptial 
and  under  a  postnuptial  contract.'  And  there  is  a  clear  distinction  between  rights  granted  by  a 
husband  in  favour  of  a  wife,  which  are  to  take  efTect  after  the  marriage  is  terminated,  and  those 
which  are  attempted  to  be  granted  by  the  husband  in  favour  of  a  wife,  to  take  effect  during  the 
subsistence  of  the  marriage.  But  the  broad  argument,  that  was  maintained  on  the  part  or  the 
appellant,  would  go  far  to  obliterate  these  distinctions.  And  indeed  it  would  come  to  this,  that 
without  any  special  circumstances,  in  every  case  the  gift  of  a  sum  of  money  made  nominally  by 
way  of  provision  by  the  husband  to  his  wife,  stattte  matrimoniOf  is  effectual,  and  cannot  be 
revoked.  That  seems  to  be  the  substance  of  the  argument.  Now,  I  cannot  admit,  that  such  is 
the  doctrine  of  the  law. 

The  doctrine  of  the  law  is,  that  grants  by  a  husband  in  farour  of  his  wife  stant*  matrimuiiu 
are  revocable ;  and  special  circumstances  must  be  established  in  order  to  make  ont  an  exceptional 
case.  Now  I  do  not  Bnd  in  this  deed  or  in  any  of  the  circumstances  stated  with  reference  to  the 
condition  of  the  husband  or  the  wife,  anything  that  can  constitute  a  special  and  exceptional  case. 
The  wife  brought  no  fund  into  the  common  stock.  The  husband  was  not  in  circumstances,  that 
required  him  to  make  any  provision  of  this  kind.  There  are  no  special  circumstances,  that  I  see 
asserted — there  are  none  urged — there  is  nothing  that  could  account  for  what  he  did,  except,  that 
he  chose  to  make  a  grant  to  his  wife  when  lie  was  under  no  obligation  whatever  to  make  it,  or,  in 
other  words,  by  way  of  donation.  If  the  doctrine  of  natural  obligation  to  provide  for  a  wife  and 
children  were  to  be  carried  to  the  extent,  that  has  been  contended  for  here,  then,  in  every  case, 
and  without  any  special  circumstances  whatever,  the  provision  could  be  maintained.  But  there 
is  no  legal  obligation  on  the  husband,  as  your  Lordships  have  observed,  to  set  apart  a  pordon  of 
his  own  estate ;  there  is  not  even  any  natural  obligation  upon  him  to  do  so,  for  I  concur  in  the 
remark  of  one  of  your  Lordships,  that  the  natural  mode  of  providing  for  a  wife  and  children 
stante  matrimonio,  is  by  the  husband's  prudent  and  judicious  management  of  his  means.  The 
cases  which  have  been  referred  to,  m  which  any  countenance  has  been  givoi  to-'the  doctrine,  that 
has  been  pressed  upon  us,  were  all  cases  of  special  circumstances.  Even  if  we  go  back  to  the 
case  of  Skort  and  Bimie  v.  Murray,  M.  6i  24,  that  was  a  case  in  which  the  husband  had  reserved 
his  own  liferent,  and  it  «a9  by  an  ingenious  argument  su^ested,  that  it  was  a  present  provision 
for  the  vtife,  because,  although  the  husband  bad  reserved  his  liferent,  the  wife  could  go  into  the 
market  and  dispose  of  the  fee.  But  in  that  case  the  provision  was  one  that  was  not  to  take  efiect 
during  the  husband's  life,  but  he  was  not  to  have  the  benefit  during  his  life  of  the  income  ariung 
ont  of  that  fund.  So  also  in  other  cases  that  have  been  referred  to.  The  case  of  APPiersem  r. 
Graham,  M.  61 13,  was  a  very  special  case  indeed.  That  was  the  case  of  a  renunciation  of  the 
husband's  jus  mariti;  and  in  that  case  there  had  been  an  actual  possession  of  the  fund  br 
trustees,  and  a  payment  of  il  to  the  children  of  the  wife  after  her  death.  The  marriage  had  been 
dissolved  by  death,  and  the  husband  came  forward  to  claim  those  sums  which  the  trustees  had 
paid  to  the  children  in  fulfiltnent  of  his  own  deed.  That  again  was  a  special  case.  So  also  in 
the  recent  case  that  has  been  referred  to,  Rust  v.  Smith,  3  Macph.  378.  That  was  a  case  of  a 
very  peculiar  kind  in  which  the  wife  was  carrying  on  a  separate  business  for  the  maintenance  rf 
the  family — a  special  circumstance  to  be  taken  into  consideration.  In  short,  in  all  the  cases 
Tcferred  to,  there  were  special  circumstances  which  warranted  the  supporting  of  the  provisiaa 
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Bat  dw  present  case  is  without  special  circumstances.  Itisnothing  but  a  provision  made  without 
any  onerous  consido^ion,  and  without  any  circumstances  that  could  constitute  a  special  occasion 
for  its  being  made. 

It  is  said,  that  the  wife  renounces  her  legal  rights.  I  do  not  think  in  this  case,  that  comes  to 
i  be  a  matter  of  great  importance.  The  question  here  is  not  in  regard  to  the  wife's  rights  after 
tbe  dissolution  of  the  marriage.  We  have  nothing  to  do  with  these.  It  does  not  appear,  that 
there  was  any  such  importance  attachable  to  the  renunciation  by  ber  of  her  legal  rights  as  to  raise 
tltis  deed  into  the  condition  of  an  onerous  one.  The  rights  of  the  children  were  not  renounced — 
they  are  reserved,  and  exist  even  on  the  dissolution  of  the  marriage.  1  concur,  therefore,  with 
jtw  Loidships  in  thinking,  that  the  appellant  has  not  succeeded  in  making  out  a  case. 

Lord  Chancellor. — The  appellant  in  this  case  is  a  pauper,  and  therefore  we  say  nothing 
whatCTcr  about  costs. 

InUrhcutors  appealed  fi  om  affirmed,  and  ^peal  dismissed. 

For  Uu  Appellant,  J.  and  A.  Peddie,  W.S. ;  John  Greig,  Westminster.— ^i»r  Respondent 
J.  Wails,  S.S.C. ;  Bannister  and  Robinson,  Lotion. 


APRIL  5,  1867. 

William  Jenkins,  Appellant,  Alexander  Robertson  and  Others, 
Respondents. 

Highway — Res  yudicata — Declarator  of  Public  Road — Compromise — Second  Action — Certain 
pursuers,  chiefly  magistrates  of  a  burgh,  raised  an  aetian  of  declarator  of  a  public  right  of 
vray,  and  obtaiHed  a  verdict  in  their  favour,  but  an  a  rule  being  made  absolute  for  a  new  trial 
the  Parties  agreed  to  certain  terms  of  con^romise,  and  the  defenders  were  assoilzied  pro  formd., 
ttMd  the  authority  of  the  Court  was  interponed  to  the  agreement,  Aflerwards  y.  and  three 
other  individuals,  not  parties  to  the  farmer  acHonj  raised  a  similar  aetwn  of  declared^'-  against 
the  same  defenders,  who  Pleaded  res  judicata. 

Held  (reversing  judgment).  Thai  the  former  decree  was  not  res  judicata. 

Seuble,  a  decree  in  an  action  of  declarator  of  a  public  right  of  way  obtained  withmt  fraud  or 
collusion,  and  if  decided  o^  the  merits,  is  res  judicata,  and  may  be  pleaded  in  bar  of  a  second 
action  as  to  the  same  public  way,  raised  by  other  parties.^ 

The  pursuer,  William  Jenkins,  brought  an  appeal  against  the  interlocutors  of  the  Lord 
Ordinary,  dated  9th  December  1863,  and  of  the  First  Division,  dated  9th  June  1864,  whereby 
the  Court  sustained  the  second  plea  in  law  for  the  defenders,  viz.  that  the  decree  obtained  by 
the  defender  in  the  former  action  was  res  judicata' 

The  action  was  raised  in  the  name  of  three  other  pursuers  besides  the  appellant,  and  the 
leading  conclusion  of  the  action  was  to^faave  it  declared,  that  a  certain  public  ri^t  of  way  existed 
{describing  it). 

A  previous  action  of  declarator  relative  to  the  same  public  right  of  way  was  raised  in  i860  at 
iIk  instance  of  the  provost  and  bailies  of  Elgin,  the  conclusion  of  the  summons  being  the  same. 
Inies  were  adjusted,  and,  after  a  five  days'  trial,  a  verdict  was  returned  for  the  pursuers.  A 
nde  absolute  for  a  new  triid  was  obtained.  The  parties  then  began  to  negotiate,  and  ultimately 
the  pursuers  agreed  to  abandon  part  of  their  claim,  and  the  decree  of  the  Court  was  interponed 
to  a  minute  of  agreement  dated  Febmary  1862,  assoilzieing  the  defraders  and  discharging  the 
wle  for  a  new  trial. 

In  March  1863,  the  present  action  was  commenced,  when  the  Lord  Ordinaryand  First  Division 
held,  that  the.  former  judgment  was  res  judicata. 

The  appellant,  in  his  printed  case,^ye  the  following  reasons  for  reversing  the  interlocutors  ^— 
1-  Because  the  subject  of  the  present  action  had  never  been  adjudicated  upon  by  any  competent 
tnbanal,  the  decree  of  absolvitor  founded  on  by  each  of  the  defenders  being  the  result,  not  of  a 
ttial  of  the  cause,  but  of  an  arrangement  to  which  the  appellant  was  not  a  party,  and  by  which 
he  cannot  be  affected,  z.  Because  the  two  actions  having  been  raised  by  two  different  sets  of 
pwniers^  who  were  neither  the  same  individually  ntw  in  any  way  related  to  each  other,  the  plea 
of  rts  judicata  was  altogether  inapplicable,  and  ought  to  have  been  repelled. 

^  See  previous  report  2  Macph.  1162;  36  Sc.  Jur.  582.  S.  C,  L.  R.  i  Sc.  Ap.  117:  « 
Macph.  H.  U  27 ;  39  Sc.  Jur.  384. 
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The  respondents  in  ^tvc  printed  case  |;ave  the  following  reasons  for  affirming  the  interlocoton: 
—  I,  Because  tfae  said  decreesof  absolntorpronounced  by  the  Court  in  fovcHirof  theresfKUulents 
in  the  action  of  i860  amount  to  res  judicata,  and  bar  the  present  action.  2.  Because  the 
appeUant,  who  was  directly  interested  in  the  result  of  the  action  of  i860,  and  was  not  merdy  in 
the  full  knowledge  of  its  dependence,  but  actually  took  part  in  the  proceedings  under  the  same, 
acquiesced  in  the  mode  of  settlement  adopted  in  that  action  by  the  decree  of  absolvitor  [n'o- 
nounced  in  the  respondents'  favour,  and  is  therefore  excluded  from  attempting  again  to  raise  for 
judicial  decision  the  questions  disposed  of  by  these  decrees.  3.  Because  the  decrees  of  absolvitor 
in  favour  of  the  respondents  were  duly  pronounced  in  their  favour  after  HtiscoKtestaHon  entered 
into  between  them  and  the  appellant,  or  those  who  were  entitled  to  represent,  and  did  effectually 
represent  the  rights  and  interests  of  the  appellants  in  the  action  of  i860.  4.  Because,  even 
assuming,  that  the  decrees  of  absolvitor  are  challengeable  on  any  grounds  of  law  stated  by  the 
appellant,  these  decrees  must  be  dealt  with  in  all  respects  as  valid  and  operative  tmtil  foraially 
set  aside  in  a  reduction  or  other  competent  process. 

C.  Scott  and  J.  S.  Will  for  the  appellant— The  Judges  of  the  Court  below  were  wrong  in 
holding  the  former  decree  to  be  m  JutUcaia.  There  was  no  judgment  in  the  previous  case  at  all 
in  the  shape  of  a  Judicial  discretion  eiKrcised  and  applied  to  the  subject ;  all  that  the  Conit  did 
was  ministerially  to  interpone  its  authority  to  a  private  arrangement  That  kind  of  conchttioD 
of  a  suit  is  not  a  judgment,  and  is  not  admissible  evidence  against  third  pardes  in  reference  to 
the  same  subject  matter.  But  even  if  there  had  been  a  regular  judgment  of  the  Court,  how  cm 
a  judgment  so  obtained  in  a  suit  between  the  owners  of  the  land  and  an  individual  proTessiag  to 
act  for  the  public  be  binding  on  the  rest  of  the  public  ?  To  hold  such  a  judgment  cooclosive 
would  be  to  admit  of  the  public  rights  being  defeated  by  collusion,  or  at  the  discretion  of  whoever 
first  raises  an  action.  All  the  authorities  discountenance  such  a  result — Tullock  v.  Beard,  21  D. 
807;  Duke  0/  A  thole  v.  Torry,  i  Macq.  Ap.  65  ;  ante,  p.  96;  Reed  v.  yackson^  i  East,  355; 
Peine  v.  Nuttall,  il  Exch.  569;  Story's  Eq.  Jur.  858;  Duchess  of  Kingston's  case,  2  Smitb,LC 
642 !  Broom's  Leg.  Max.  323  ;  Ersk.  iv.  3,  3  ;  Stair,  iv.  40,  16. 

The  Attorney  General  (Rolt),  and  Anderson  Q.C.,  for  the  respondents. — The  Court  belo» 
was  right.  The  plea  of  res  judicata  is  clearly  as  applicable  to  a  decree  in  a  declarator  of  a 
public  right  of  way  as  in  ordinary  litigations  between  A  and  B.  The  subject  matter  of  the  suit 
was  the  same,  the  media  concludendi  the  same,  and  though  the  parties  were  not  the  same  individ- 
uals, yet  they  represented  the  same  interests.  There  would  be  no  end  to  successive  actions  as 
to  a  public  road,  if  the  judgment  in  one  action  were  not  conclusive  of  the  matter — Gordon  v. 
Ogih/y,  M.  14070;  Rutherford  v.  Nisbet^  11  S.  123  ;  Maule  v.  Maule,  9  S.  876  ;  6  W.  S.  586; 
Earl  of  Leven  v.  Cariwright,  23  D.  1038  ;  Greig  v.  Mags,  of  Kirkcaldy,  13  D.  975  ;  Griy  f. 
Mackardy,  24  D.  1043  ;  Young  v.  Cuihbertson,  i  Macq.  Ap.  455  ;  ante,p.  309  ;  Spencer'r.  land, 
and  Birming.  Ry.  Co.,  8  Sinn.  193  ;  Hopetoun  v.  Ramsay^  5  Bell,  Ap.  Ca.  69. 

Lord  Chancellor  Chelmsford. — My  Lords,  I  have  very  few  observations  to  make  ontto 
case  in  advising  your  Lordships  to  reverse  the  interlocutors  appealed  from.  It  appears  to  me, 
that  the  interlocutor  in  the  former  action  of  declarator  of  the  public  right  of  way  having  been 
the  result  of  a  compromise  between  the  parties,  it  cannot  be  considered  as  a  judicium^  nor  can 
it  be  admitted  as  res  judicata.  On  that  point  I  desire  to  express  no  other  opinion,  nor  in  any 
other  words  than  those  I  have  now  used. 

I  confess,  however,  that  there  is  one  part  of  the  question  on  which  I  entertain  very  considerable 
doubt,  and  that  is,  whether  any  individual  may  constitute  himself  the  representative  of  the 
public  in  an  action  of  declarator  of  a  public  right  of  way,  so  as  to  preclude  an  action  byanyotbei 
person,  and  to  make  the  plea  of  res  judicata  a  bar  to  such  action.  But,  whatever  doubt  I  n»y 
entertain  on  that  point,  I  feel  so  much  respect  for  the  opinion  of  the  majority  of  the  learned 
Judges  in  Scotluid,  that  I  desire  merely  to  express  that  doubt,  that  I  ma^  not  be  supposed  to 
agree  entirely  in  the  conclusioa  at  which  they  have  arrived.  Under  the  circumstances  I  think 
these  interlocutors  should  be  reversed,  and  the  oise  r«nitted  to  the  COurt  below,  to  be  proceeded 
with. 

Lord  Romilly. — My  Lords,  I  concur  in  the  judgment  which  has  been  expressed  by  the  LORD 
Chancellor  in  this  case.  Upon  the  first  point,  1  desire  to  express  no  confident  opinion  dther 
one  way  or  the  other.  I  apprehend  that,  according  to  the  English  law,  it  would  be  certain,  that 
no  party  would  be  precluded  in  such  a  case  by  a  prior  judgment,  and  that  all  U»e  effect  that 
could  be  given  to  it  would  be,  that  that  judgment  should  be  given  in  evidence  upon  any  subse- 
quent tri^  of  the  question.  But  though  that  be  so,  I  caimot  but  remember,  that  the  English  lav 
is  not  familiar  with  that  form  of  action,  (which  appears  to  me  a  very  desirable  one,)  which  obteins 
in  Scotland,  called  an  action  of  declarator,  in  which  the  whole  of  the  question  might  be  goneinto 
And  I  am  by  no  means  prepared  to  say,  that  if  the  question  had  been  fully  gone  into  and  fiJ')' 
discussed,  and  the  Court  had  come  to  a  judicial  decision  on  the  subject,  that  decision  would  not 
have  bound  all  persons  subsequently  who  attempted  to  try  the  same  question.  In  manypartsor 
-the  argument  which  has  been  put  before  your  Lordships  by  Mr.  Scott,  (certainly  a  most  ableargQ* 
ment,)  he  pointed  out,  that  the  pursuers  could  not  represent  the  public    If  that  be  so>  the  puuK 
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canamr  be  represented  in  any  similar  action,  because  they  must  always  be  in  the  same  situa- 
tioB.  Therefore,  having  regard  to  this  particular  form  of  action,  I  should  hesitate  a  long  time 
before  I  dissenteid  from  the  Court  below,  on  the  first  poinL 

Btt  00  the  second  point,  I  entertain  a  very  clear  opinion.   Jies  judicata,  by  its  very  vords, 
muni  a  matto:  upon  which  the  Court  has  exercised  its  judicial  mind,  and  has  come  to  the  con- 
diuioOfthat  the  one  side  or  the  other  is  right,  and  has  pronounced  a  de:ision  accordingly.  But 
when  an  action  of  declarator  is  brought,  and  a  verdict  is  obtained  by  the  pursuers,  and  that  is 
set  aside,  and  then  an  arrangement  takes  place  by  which,  in  consideration  of  the  payment  of  a 
smiof  money,  an  interlocutor  is  pronounced  for  the  defenders,  and  the  Court  simply  registers 
tha  interlocutor  without  expressing  any  judicial  opinion  on  the  subject,  I  am  of  opinion,  that  it  is 
coatiary  to  all  principle  to  consider,  that  that  can  be  treated  really  as  res  judicata.    It  is  to  be 
observed,  that  it  is  to  be  admitted  that  it  cannot  be  res  judicata  if  it  is  done  by  collusion  or  fraud. 
It  ii  argued,  that  in  this  case  no  fraud  is  alleged  or  proved.    But  it  is  very  difficult,  in  a  case  of 
this  description,  to  prove  fraud ;  and  if  this  were  held  to  be  a  binding  judgment  by  reason  of  res 
judicata,  tt  would  follow,  that  in  every  case  where,  in  fact,  one  person  had  brought  an  action  of 
declarator,  and  it  had  been  compromised,  the  public  would  be  bound,  tmless  somelwdy  could  prove, 
that  there  had  been  fraudulent  collusion  between  the  parties.  1  am  of  opinion,  that  that  is  not  the 
wuing  of  rax  judicata  acccurding  to  the  law  of  any  civilized  country.   I  am  also  of  opinion,  that 
it  was  not  fit  for  the  Court  to  go  into  the  question,  whether  this  was  a  reasonable  compromise  or 
DOL  It  was  impossible  that  the  Court  could  ascertain  that.   The  Court  exercised  no  judicial 
:  AmctiDn  upon  the  subject     It  merely  exercised  an  administrative  function  by  recording  the 
;  iaterioaitor  which  had  been  agreed  to  between  the  parties.    For  these  reasons  I  concur  wiu  the 
'  Lord  Chancellor  in  the  opinion,  that  these  interlocutors  ought  to  be  reversed. 
I     Lord  Culonsay. — My  Lords,  upon  the  fitst  point  which  has  been  argued  here,  namely, 
;  whether,  in  a  case  of  this  kind,  a  verdict  and  judgment  obtained  on  the  question,  whether  a  right 
I   of  way  is  a  public  right  of  way,  is  or  is  not  to  be  conclusive  against  another  party  attempting  to 
try  the  same  question,  I  confess  I  have  a  very  distinct  opinion.    My  opinion  is,  that  when,  in  a 
ca^e  of  this  kind,  an  action  of  declarator  to  establish  a  public  right  of  way  is  tried  upon  the  issue, 
whether  it  is  a  public  right  of  way  or  not,  the  verdict  and  judgment  upon  that  point,  when 
allowed  to  become  final,  is  a  conclusive  settlement  of  that  question. 

1  apprehend  there  is  a  material  distinction  between  the  law  of  Scotland  and  the  law  of 
England,  upon  this  subject.  I  mean,  as  to  the  form  of  procedure.  I  am  not  aware  that,  in  the 
Uw  t&  England,  there  is  any  such  thing  as  an  action  of  declarator  to  establish  a  right  of  public 
way  open  to  any  intiividaal  in  the  community  or  in  the  world  at  large,  who  may  choose  to  raise 
it ;  hot  if  there  is  such  a  right  open  by  the  law  of  Scotland,  then  it  comes  to  be  a  material  q^iies- 
tioD,  whether  there  can  be  any  conclusion  put  to  such  an  inquiry.  It  is  because  the  door  is  so 
widely  open,  that  there  must  be  a  mode  of  shutting  that  door  in  due  time  ;  and  I  apprehend  the 
^icta  we  have  on  this  subject  are  very  clear  and  conclusive.  We  have  the  dictum  of  a  very  eminent 
I  Judge,  Lord  Fullerton,  indicated  in  two  cases— (Grtfif  v.  Maes,  of  Kirkcaldy,  and  Afaule  v.  Mauie, 
5Eh  July  1631).  And  we  have  the  doctrine  enunciated,  I  think,  by  Lord  St.  Leonards  in  one 
cas:  leading  to  the  same  result,  that  if  the  question  is  tried,  say  at  the  instance  of  the  heritor,  in 
,  order  to  have  a  declarator  upon  the  question  of  a  public  right  of  way,  and  if  that  action  has  been 
instituted  against  parties  who  truly  have  an  interest  to  maintain  the  public  rights,  a  judgment  in 
his  favour  in  that  action  would  be  a  conclusive  judgment. 

Now,  in  this  particular  case,  the  parties  who  raised  the  action  of  declarator  were  the  parties 
Tho,  perhaps  of  all  others,  had  most  interest  in  having  this  public  right  of  way  established.  I 
mean  the  inhabitants  of  Elgin,  or  those  who  represented  the  inhabitants  of  Elgin,  and  some 
other  persons  who  resided  in  the  neighbourhood.  If  the  case  had  gone  on  to  a  conclusion  in 
tbe  ordinary  course  by  a  verdict  and  judgment,  and  if,  for  instance,  the  judgment  had  been  in 
CiVDur  of  the  heritor  in  this  case,  instead  of  against  the  heritor,  1  apprehend  it  would  have  been 
coQcJu^ve,  because  the  interest  of  the  public  was  fairly  represented.  If  it  has  been  fairly  repre- 
KDted,  then,  that  interest  is  for  ever  concluded  the  verdict  and  judgment.  But  it  is  a  dififer- 
ent  matter  if,  when,  an  action  of  this  kind  havm^  been  instituted,  something  is  dcme  which 
intetfetes  with  the  ordinary  cotirse  of  justice,  and  hmits  the  questiffli  which  is  tried. 

1  do  not  think  there  has  been  any  case  cited,  and  that  there  is  any  case  to  be  found  in  the 
books,  which  is  adverse  to  the  decision,  that  has  been  pronounced  upon  the  first  point  in  tbe 
Resent  case.  The  only  case  that  has  been  at  all  relied  on  is  one,  in  which  a  question  was  raised 
u  to  lis  pendens.  That  was  not  a  judgment  on  this  point.  The  question  there  was,  whether  a 
Kcood  action,  raised  while  tbe  first  was  in  dependence,  was  to  be  allowed  to  be  proceeded  with, 
V  whether  it  was  to  stand  over  until  it  was  seen  whether  the  first  action  was  proceeded  with 
^riy.  If  the  parties  who  brought  the  first  action  bad  sold  the  interest  of  the  public,  or  had 
wdaeoly  abandoned  the  case  without  cause,  then  there  would  have  been  no  res  judicata.  But  it 
*as  not  decided,  that  if  the  first  case  were  fairly  tried  out,  the  second  case  would  be  allowed  to 
pfoceed  further.  It  was  no  judgment  upon  that  point.  I  think  that  all  our  authorities  and  the 
^«A>  (tf  Judges  go  to  this,  that  where  a  case  is  tried  in  reference  to  an  interest,  and  that  interest 
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lias  been  fairly  reiHresented»  others  who  stand  in  the  same  interest  are  not  entitled  to  renew  it 

Now  what  is  the  interest  here  ?  The  interest  is  the  interest  of  the  public  in  this  right  of  way. 
That  is  the  question.  And  what  is  the  conchision  sought  by  the  action  ?  To  have  it  declared, 
that  there  is  a  public  right  of  way.  The  question  at  issue  is — a  public  right  of  way  or  no  ?  What 
right  had  the  pursuers  in  this  action  to  try  the  question  ?  They  represented  the  interest  of  the 
public  ;  therefore,  I  am  clearly  of  opinion,  that  the  judgment  was  right  upon  the  first  point. 

But  then  comes  the  second  point ;  that  was  considered  in  the  Court  below  as  a  ques- 
tion of  great  difficulty.  Every  one  of  tbe  Judges  expressed  his  opinion  upon  that  question  with 
hesitation.  We  have  now  heard  the  cases  argued  again.  I  myself,  in  tbe  Court  below,  expressed 
my  opinion  upon  that  point.  I  by  no  means  entertained  a  confident  opinion  upon  it,  though  I 
was  not  disposed  to  alter  tbe  judgment  of  the  Lord  Ordinary.  But  there  is  an  element  in  the 
case  which  1  am  bound  to  say  1  think  may  be  foanded  upon  to  sustain  the  judgment  which  has 
been  proposed  by  your  Lordships,  I  mean,  that  there  was  something  given  for  tbe  settlement  <£ 
the  case ;  it  was  to  a  certJun  extent  purchased.  Now  that  is  a  point,  which  I  think  maybe 
founded  upon  as  disturbing  the  ordinary  course  of  procedure.  Had  another  course  been  followed 
by  the  defenders'  action,  they  might  have  followed  out  dieir  notice  of  trial  by  a  special  jury,  and  if 
they  had  obtained  a  verdict,  or  the  other  party  had  failed  to  maintain  his  action,  the  case  might 
have  stood  in  a  dilfo^nt  position.  But  when  the  defenders  in  the  action,  the  heritors,  gave 
something  to  the  other  party  for  obtaining  the  judgment,  that  introduces  an  element  as  to  which 
I  cannot  say,  that  it  does  not  entirely  sustain  your  Lordships'  decision. 

The  Attorney  General.  — Will  your  Lordships  pardon  me  for  making  a  suggestion  as  to  the  form 
of  your  Lordships'  order.  Your  Lordships  would  reverse  tbe  second  finding  of  the  interlocutor 
which  has  sustained  the  second  plea  in  law,  that  is,  the  plea  of  res  judicata.  Then  tho-e  comes 
the  question  which  migh  tbe  prejudiced  by  that  form  of  order,  unless  your  Lordships  add  some 
words.  I  take  the  words  of  Lord  Curriehill's  judgment,  and  I  would  suggest,  that  it  woukl 
be  right  to  add,  that  it  is  without  prejudice  to  the  question,  whether  the  respcmdents  are  entitled 
to  prove,  (I  do  not  ask  for  liberty  to  prove,  but  that  that  question  should  be  left  open  to  us  to 
prove,)  that  the  pursuers  in  the  present  action  are  ttkntified  in  the  manner  he  refers  to  with  tbe 
pursuers  in  the  former  action. 

Lord  Chancellor. — My  Lends,  I  do  not  think  your  Lordships  can  be  called  upon  to  take  the 
course  suggested  by  tbe  Attorney  General.  The  questitm  is,  whether  these  interlocutors  ought 
to  be  reversed  or  not  ?  I  apprehend,  that  your  Lordships  are  of  opinion,  tiiat  they  ou|;ht  to  be 
reversed,  and  that  the  case  must  be  remitted  to  the  Court  of  Session  to  be  proceeded  wttfa. 

Lord  Colonsav. — If  the  case  is  remitteJ  to  the  Court  of  Session  to  be  proceeded  with,  it  will 
start  from  the  point  at  which  it  was  when  the  Lord  Ordinary  pronounced  his  interlocutor,  which 
has  been  brought  under  review,  and  which  was  affirmed  by  the  Inner  House.  The  other  inquiry 
is  left  open. 

Mr.  6cott.~l  have  to  ask  your  Lordships  for  the  costs. 

Lord  Chancellor.— Costs  are  never  given  when  there  is  a  reversal 

Interlocutors  reversed. 

Appettanes  A^ts,  D.  Crawford,  S.S.C. ;  Holmes  and  Co.,  Westminster,— ^^-^^Mioitf 
A^tSf  Gibson  Craig,  Dalziel,  and  Brodies,  W.S. ;  Martm  and  Leslie,  Westminster. 


The  Rev.  George  Hay  Forbes,  Burntisland,  Appellant,  v.  The  Right  Rev. 
Robert  Eden,  D.D.,  Primus  of  the  Episcopal  Church,  and  Others,  Ri- 


Church— -Jurisdiction — Voluntary  Association — Episcopal  Church — Altering  Canons — Then 
is  no  direct  poster  in  courts  of  law  to  decide  whether  A  or  B  holds  a  particular  status  a^rd- 
ing  to  the  rules  of  a  voluntary  association.  But  if  a  fund  held  in  trust  has  to  be  paid  over  it 
the  person  whOj  according  to  the  rules  of  the  society,  fills  that  character,  then  the  Court  must 
make  itself  master  of  the  questions  arising  out  of  the  rules  of  the  society ^  which  are  necessary  U 
enable  U  to  decide  whether  A  or  Bis  the  party  entitled.  There  is  no  jurisdiction  in  the  Court  4 
SessioM  to  reduce  the  rules  of  a  valuHtary  society,  or,  indeed,  to  inquire  into  them  at  all,  exapt » 
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far  or  may  be  tucetsar^  for  some  ceilaieral  purpose^  suck  a*  the  eujoymtnt  of  any  peamiaty 
iauJU  M  atHmeetioH  with  such  rules. 
Then  is  uotking  to  prtveni  a  synod  or  assembly  of  a  voluntary  church  altering  its  canons.^ 

The  pursuer  (the  appellant)  was  minister  of  the  Scotch  Episcopal  congregation  at  Burntisland, 
and  the  action  was  directed  {^inst  Bishop  Eden,  then  Primus  of  the  Episcopal  Church  in  Scotland, 
and  against  the  other  bishops,  deans,  and  ministers  of  that  church,  who  were  members  of  a 
Gencnil  Synod  of  that  church,  held  at  Edinburgh  on  8th  July  1862,  and  continued  by  various 
prorogations  and  adjournments  until  13th  February  1863,  as  such  members,  and  as  individuals. 
The  summons  concluded  for  reduction  of  "the  Code  of  Canons  of  the  Episcopal  Church  in 
Scotland^''  enacted  by  that  General  Synod,  so  far  as  it  contained  the  enactments  comprised  in 
anick  §  4 ;  article  28,  §  20 ;  article  29 ;  article  30,  S§  2  and  4  ;  and  article  38,  §  3.  The 
declaratory  conclusions  were — '^Tbat  it  was  and  is  uth'a  vires  of  the  defraders,  or  of  any 
general  synods  of  the  said  church,  to  alter,  amend,  or  abrogate  any  the  canons  contained  in 
tbe  code  which  was  'revised,  amended,  and  enacted  an  ecclesiastical  synod  holden  for  that 
purpose  at  Edinburgh  on  the  29th  day  of  August,  and  rantinued  by  adjournment  till  the  6th  of 
September  inclusive,  in  the  year  of  our  Lord  1838,'  or  to  make  new  canons  for  tbe  said  church, 
cicept  m  so  far  as  such  alterations,  amendments,  abrogaticms,  and  new  canons  may  be  in 
conformity  with  the  constitution  which  was  recognized  and  the  practice  which  was  acknowledged 
in  the  said  church  at  the  time  of  the  pursuer's  ordination  as  a  minister  thereof,  and  set  forth  in 
the  Code  of  Canons  of  1838,  which  was  then  subscribed  by  him  ;  And  it  ought  and  should  be 
found  and  declared,  that  the  pursuer  is  entitled  to  celebrate  Divine  worship,  and  all  the  other 
services,  and  to  administer  the  sacraments  and  all  other  rites  of  the  said  church,  in  conformity 
«tth  the  said  canons  enacted  in  the  year  183S,  and  is  entitled  to  the  free  exercise  and  enjoyment 
of  all  the  privileges  conferred  on  him  under  said  canons,  or  under  the  deed  of  institution  in  his 
iarour  afttsmentioned." 

The  pursuer  further  concluded  for  payment  of  ^120,  bemg  the  amount  paid  by  him,  or  for 
which  he  was  liable,  to  the  Rev.  John  Wilkinson,  for  his  services  as  curate  to  the  pursuer,  in 
terms  of  an  agreement  between  them,  of  which  services  the  pursuer  was  deprived  through  the 
wrongous  refiual  of  a  license  to  the  sadd  Rev.  John  WilkinKm ;  and  also  of  the  siun  of  £200  as 
damages. 

The  pursuer  stated,  that  he  was  ordained  as  a  clergyman  of  tbe  Episcopal  Church  m  Scotland 
is  1848 ;  and  in  the  following  year  was  instituted  by  Bishop  Torry  to  the  pastoral  charge  of  the 
EiMscopal  ctMigreeation  m  Burntisland.  Under  his  deed  of  mstitution,  the  pursuer  held  his  office 
for  hfe,  and  conla  only  he  removed  for  an  offence  against  the  canons  of  bis  church.  Prior  to  his 
ordmation,  the  pursuer  subscribed  the  Thirty  nine  articles  of  the  Church  of  England,  and  tbe 
OBons  of  the  Episcopal  Church  in  Scotland,  enacted  in  a  synod  held  in  1838.  Since  his 
institution,  the  pursuer  had  expended  a  considerable  sum  in  promoting  the  interests  of  the  Scotch 
EfHiCopal  Church  in  Burntisland.  In  particular,  he  had  purchased  ground  and  erected  on  it  a 
clergyman's  house,  a  school,  and  part  of  a  chapel.  In  virtue  of  his  office,  he  was  in  receipt  of 
ao  income  amounting  to  about  j^4f>  a  year.  He  also  received  from  the  Scotch  Episcopal  Church 
Society  an  annual  grant  of  £10  towards  the  expenses  of  the  school  which  be  maintained  in 
CiMkoexion  with  said  church.  The  pursuer  was  a  member  of  the  Scotch  Episcopal  Friendly 
Society,  which  was  confined  to  the  clergy  of  the  Scotch  Episcopal  Church,  and  had  for  its  object 
to  make  provision  for  their  widows  and  children.  The  pursuer  was  married  ;  and  if  he  were 
deprived  of  his  status  of  a  dergyoiaa  of  the  Episcopal  Church  in  Scotland,  the  provision  for  his 
•MOW  would  be  lost 

Tbe  pursuer  objected  in  this  action  to  the  enactments  comprised  in  the  portions  of  the  canons 
of  186^  of  which  he  sought  reduction,  as  inconsistent  with  the  cantms  of  1838,  which  were  tha 
canons  of  the  church  in  Force  at  the  datt  of  his  ordination  and  mstitution,  and  as  involving  an 
alteration  ^  these  canons,  which  was  ultra  vires  of  the  Gennal  Synod. 

With  regard  to  the  power  of  a  General  Synod  to  alter  the  canons,  the  33d  article  of  the  Code 
of  CaooDs  of  1838  provided — "A  general  synod  of  the  church,  dul^  and  regularly  summoned, 
has  tbe  undoubted  power  to  alter,  amend,  and  abrogate  the  canons  in  force,  and  to  make  new 
caaons ;  and  the  said  alterations,  amendments,  abrogations,  and  new  canons,  being  in  confonnity 
vith  the  recognized  constitution  and  acknowledged  practice  of  this  church,  shall  not  only  oblige 
Uk  minority  in  the  said  synod,  but  all  the  absent  members     the  church." 

The  enactments  sought  to  be  reduced  as  containing  alterations  in  the  .can(ns  of  1838,  ulir0 
vires  of  the  synod,  were — 

(i.)  Article  20^  §  4.  "  Under  special  circumstances,  a  bishop  shall  not  be  precluded  from 
<^ing  a  mission  in  any  part  of  his  diocese,  when  to  him  it  may  seem  desirable. 

This  article  was  alleged  to  be  contruy  to  the  rules  of  the  church  at  the  date  of  the  pursuer's 


'  See  previous  report  4  Macph.  i^;  38  Sc.  Jur.  9S.  S.  C  L.  R.  i  Sc.  Ap.  568;  5  Macph. 
H.  L  36:  39  Sc.  Jur.  41 1. 
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institution,  and  subversion  of  his  exclusive  right  to  the  pastoral  chai^  of  the  congr^ation  at 
Burntisland  conferred  on  bim  by  the  deed  of  institution. 

(2.)  Article  28,  §  20.  The  General  Synod  shall  have  power  to  alter,  amend,  and  abrogate 
the  canons  in  force,  and  to  enact  new  canons,  provided  that  such  alterations,  amendmenti, 
abrogations,  and  new  canons  be  in  conformity  with  the  recognized  constitution  of  this  church, 
and  such  enactments  shall  oblige  as  well  the  minority  in  the  said  synod  as  all  members  of  the 
church." 

This  article  differed  from  Article  33  of  the  canons  of  [838,  quoted  suproy  inasmuch  as  U  did 
not  provide,  (as  the  Article  33  of  the  canons  of  1838  did,)  that  the  alterations  of  the  canons  vcre 
to  be  in  conformity  with  the  acknowledged  practice  of  the  Church. 

(3.)  Article  29.  "  Whereas,  in  the  preface  to  the  first  Reformed  Prayer  Book  of  the  Church 
of  England  ( 1 549)  it  was  provided,  in  order  to  remove  tbe  inconveniences  arising  from '  diversity ' 
in  tbe  celebration  of  Divine  worship,  that  'henceforth  all  the  whole  realm  shall  have  but  one 
use  \  *  and  whereas,  in  consequence  of  the  communion  and  intercourse  that  exist  between  tbe 
United  Church  of  England  and  Ireland  and  the  Episcopal  Qiurch  in  Scotland,  it  is  expedient  k> 
have  as  little  diversity  as  may  be  between  the  practice  of  this  church  and  that  of  the  sister 
churches  of  the  United  Kingdom  in  tbe  use  of  divine  offices ;  and  whereas  the  English  Book  of 
Common  Prayer  is  and  has  oeen  for  many  years  past  in  general  use  among  us,  not  only  for  tbe 
performance  of  morning  and  evening  service,  but  for  the  administration  of  the  sacraments  and 
other  rites  and  ceremonies  of  the  church  :  it  is  hereby  enacted,  that  the  said  Book  of  Conunon 
Prayer,  as  now  authorized  according  to  the  sealed  book,  is,  and  siiall  be  held  to  be,  the  service 
boo.c  of  this  church  for  all  the  purposes  to  which  it  is  applicable,  and  that  no  clergyman  shall 
be  at  liberty  to  depart  from  it  in  public  prayer,  and  administration  of  the  sacraments,  or  in  the 
performance  of  other  divine  offijes,  except  so  far  as  the  circumstances  of  this  church  require, 
and  as  specified  in  the  canons  of  this  church." 

(4.)  Article  30,  of  which  the  pursuer  sought  reduction  in  §§  2  and  4,  provides — "  i.  Whereas 
the  Episcopal  Church  in  Scotland,  under  the  guidance  of  divers  learned  and  orthodox  bishops, 
has  long  adopted  and  extensively  used  a  form  for  the  celebration  of  the  Holy  Communion,  known 
by  the  name  of  th^  'Scotch  Communion  OfHce,'  it  is  h«eby  enacted,  that  the  adoptitm  of  the 
Boo'c  of  Common  Prayer,  as  the  service  book  of  the  church,  shall  not  affect  the  practice  of  the 
congregations  of  this  church  which  now  use  the  said  *  Scotch  CommunitHi  Omcc'  In  sudi 
congregations  the  use  of  the  said  'Scotch  Communion  Office'  shall  be  continued,  unless  the 
incumbent  and  a  majority  of  the  commtmicants  concur  in  disusing  it.  2.  The  t^ce  of  the  Book 
of  Common  Prayer  shall  be  used  in  all  new  congregations,  unless  the  majority  of  the  applicants 
mentioned  in  Canon  20,  §  i,  shall  declare  to  the  bishop,  at  the  time  of  sending  their  resolutions 
to  him,  that  they  desire  the  use  of  the  Scotch  Office  in  the  new  congregation,  in  which  case  the 
bishop  shall  sanction  such  use.  The  use  of  the  said  office  shall  be  continued  iu  such  congre^tioo, 
unless  tbe  clergyman  and  a  majority  of  the  communicants  shall  concur  in  disusing  it.  ...  4.  At 
all  consecrations,  ordinations,  and  synods,  the  Communion  Office  of  the  Book  of  Common  Prayer 
shall  be  used." 

(5.)  Article  38,  §  3.—"  At  the  burial  of  the  dead,  the  rubrical  directions  of  the  Hook  of 
Common  Prayer  shall  be  complied  with,  so  far  as  the  circumstances  of  this  church  will  permit.* 

The  pursuer's  main  ground  of  objection  to  the  enactments  above  quoted,  in  Articles  29,  30, 
and  38,  was  in  substance,  that  the  English  Book  of  Common  Prayer  was  thereby  declared  to  be 
the  *'  service  book  of  the  Episcopal  Church  in  Scotland." 

The  alteration  of  most  importance,  and  most  insisted  in  by  the  [Hirsuer,  was,  that,  by  the  new 
canons,  the  Communion  Office  of  the  Book  of  Common  Prayer  was  directed  to  be  the  office  used 
in  the  Church,  unless  in  the  exceptional  cases  specified  in  Article  3a   This  was  said  in  particular 
to  be  in  violation  of  Article  21  of  the  code  of  1838,  by  which  the  Scotch  Communion  Office  was 
declared  to  be  of  primary  authority,  and  which  [nrovided — "  Wlftreas  it  is  acknowledged  by  die 
20th  and  34th  of  the  Thirty  nine  Articles,  that  'not  only  the  church  in  general,  but  every 
particular  or  national  church,  hath  authority  to  ordain,  change,  and  abolish  ceremonies  or  rites 
of  the  Church,  ordained  only  by  man's  authority,  so  that  ail  things  be  done  to  edifying,'  the 
Episcopal  Church  in  Scotland,  availing  herself  of  this  inherent  ri^t,  hath  long  adopted  and  my 
generally  used  a  form  for  the  celebration  of  the  Holy  Communion,  known  by  the  name  of  tbe 
Scotch  Communion  Office,  which  form  hath  been  jusdy  considered,  and  is  hereby  considered,  as 
the  authorized  service  of  the  Episcopal  Church  in  the  administration  of  that  sacrament.  And 
as,  in  order  to  promote  a  union  among  all  those  who  profess  to  be  of  the  Episcopal  persuasion 
in  Scotland,  permission  was  formerly  granted  by  the  bishops  to  retain  the  use  of  the  English 
office  in  all  congregations  where  the  said  office  had  been  previously  in  use,  the  same  permissiwi 
is  now  ratified  and  confirmed.    And  it  is  also  enacted,  that  in  the  use  of  either  the  Scotch  or 
English  office  no  amalgamation,  alteration,  or  interpolation  whatever  shall  take  place,  nor  shall  any 
substitution  of  the  one  for  the  other  be  admitted,  unless  it  be  approved  b]r  the  bishops  Knot 
respect,  however,  for  the  authority  which  originally  sanctioned  the  Scotch  Utui|fy,  and  for  other 
sufficient  reasons^  it  is  htreby  enacted^  that  ike  Scotch  Communion  Offia  centtuue  to  be  hdd  tf 
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primary  tmfhority  in  this  churchy  and  that  U  shall  be  used  not  only  in  all  consecrations  of  bishepSt 
ht  also  at  ike  opening  of  all  general  synods." 

Wttb  regard  to  the  Scotch  Communion  Office  meotioned  in  the  canons,  the  pursuer  averred — 
"The  Mid 'Scotch  Communion  Office 'was  compiled  for  the  use  of  the  Episcopal  Church  in 
Scodand  in  or  about  the  year  1637.  Since  that  time  the  '  Scotch  Communion  Office'  has  been 
&wjaently  published  separately,  as  well  as  in  editions  of  the  Scotch  Prayer  Book,  and  other 
publications  of  the  said  office.  In  the  separate  form,  fifty  four  or  more  different  editions  of  this 
(^ce  have  been  published,  in  all  of  which  it  is  styled,  *  The  Communion  C  ffice '  of  said  church. 
And  no  other  document  except  itself  has  ever  borne  this  titles  down  to  the  passing  of  the  canons 
now  complained  of." 

In  answering  this  statement,  the  defenders  admitted,  "  That  at  and  long  prior  to  the  date  of 
dx  canons  of  1838,  the  office  called  the  Scotch  Commonion  Office  existed,  and  had  been  printed 
and  pablished,  and  that  there  is  no  question  about  the  identity  of  the  office  referred  to  in  said 
canons  and  in  the  canons  of  1863  as  the  Scotch  Communion  Office." 

With  regard  to  the  Order  for  tjie  burial  of  the  dead,  the  Administration  of  baptism  of  infants, 
and  the  Onler  for  the  visitation  of  the  sick,  the  pursuer  stated,  that  there  were  certain  passages, 
in  these  sovices  which  were  opposed  to  his  belief ;  and  which,  by  the  new  canons,  he  was  bound 
to  read  at  burials,  baptism,  and  visitation  of  the  sick ;  whereas,  under  §  23  of  the  canons  of 
1838,  it  was  optional  to  him  to  use  the  English  services  for  visitation  of  the  sick  and  btuial  of 
the  dead  or  not,  as  he  thought  proper;  and  §  17  of  the  canons  of  1838  provided  differently  from 
the  canons  of  1863  for  the  administration  of  baptism 

The  pursuer  further  stated,  that  being  in  bad  health  he  had  procured  the  assistance  of  the 
Rev.  John  Wilkinson  as  his  curate,  and  had  agreed  to  pay  him  £\2o ;  but  that  the  bishop  of  the 
diocese  had  refused  to  receive  him  unless  he  should  subscribe  and  conform  to  the  new  canons. 
The  pursuer  further  stated,  that  under  the  new  canons  he  was  subject  to  deposition  of  his 
pastOTal  charge  and  degradation  from  his  office  for  nonconformance  to  the  new  canons. 

The  defenders  stated,  inter  alia,  that  the  canons  of  1863  were  duly  adopted,  enacted,  and 
sanctioned  by  a  General  Synod,  of  which  the  defenders  were  the  members  ;  it  was  dissolved  on 
13th  February  1863,  and  the  said  General  Synod  thereafler  ceased  to  exist.  In  adopting, 
enacting,  and  sanctioning  the  canons,  the  said  General  Synod  acted  within  their  proper  province, 
Hw  canons  wore  such  as  they  were  enUded  to  enact,  and  they  did  not  thereby  do  the  pursuer 
any  wrong,  and,  in  particular,  no  civil  wrong.  The  defenders  made  no  claim  to  the  grounc^ 
kus^  school,  and  pan  of  a  chapel  referred  to  in  the  condescendence.  With  respect  to  the 
pnrsoer's  objections  to  passages  or  expressions  in  services  in  the  Book  of  Common  Prayer,  and 
to  bis  objection  to  use  burial  and  baptismal  services,  and  the  order  for  the  visitation  of  the  sick, 
tbc  defenders  stated,  that  these  services  had,  from  a  remote  period,  and  long  before  the  pursuer's 
ordination,  been  generally  used  in  the  Episcopal  Church  in  Scotland,  and  the  use  of  them  was 
enjoined  by  the  canons  of  1838.  The  defenders  desired  to  explain,  that  while  they  maintained, 
tliat  tbecanons  are  not  liable  to  be  reduced  by  the  Court,  they  did  not  seek  to  defend  themselves 
from  legal  liability  by  pleading,  that  the  canons  have  not  been  reduced,  and  that  they  undertook 
not  to  state  any  such  defence. 

The  pursuer  pleaded— i.  The  said  new  Code  of  Canons,  in  so  far  as  regards  Article  20^  §-  4 ; 
Article  28,  §  20 ;  Article  29 ;  Article  30,  §§  2  and  4 ;  and  Article  38,  §  3  thereof,  having  been 
enacted  in  gross  violation  of  the  contract  or  constitution  of  the  said  Episcopal  Church  in 
Scotland,  and  being  ultra  vires  of  the  defenders,  the  pursuer  is  entitled  to  have  them  reduced  ; 
or,  at  least,  in  so  far  as  they  can  be  founded  on  as  a  bar  to  his  obtaining  reparation  and  damages. 
2.  By  virtue  of  the  contract  entered  into  by  the  said  Episcopal  Church  in  Scotland  with  the 
pwsner,  when  be  subscribed  the  said  canons  enacted  in  1838,  and  was  ordained  as  a  minister  of 
wA  church,  and  by  virtue  of  the  said  deed  of  institution  in  his  favour,  he  is  entitled  to  decree  in 
tenus  of  the  declaratory  conclusions.  3-  pursuer  having,  b^  the  wrongous  refusal  of  licmse 
Kt  forth  in  the  condescendence,  been  deprived  of  the  services  of  a  curate,  is  entitled  to  payment 
of  ^^120^  paid  by  him  to  said  curate,  or  for  which  he  is  ultimately  liable  in  payment  4.  The 
pursuer  having,  through  and  in  consequence  of  the  said  wrongous  refusal  of  license,  been  deprived 
of  all  assistaiKe  in  his  ministerial  duties,  and  having  been  thereby  injured  in  his  health,  feelings, 
and  patrimonial  interests,  he  is  entitled  to  damages  and  solatium  as  concluded  for. 

The  defender  pleaded — i.  The  grounds  of  reduction  libelled  are  insufficient  in  law.  2.  Reduc- 
tion of  the  canons  called  for  and  complained  of  is  unnecessary  to  entitle  the  pursuer  to  maintain 
any  remedy  or  legal  liability  competent  to  him  against  the  defenders,  as  members  of  the  General 
Synod,  by  which  the  canons  complained  of  were  enacted,  and  the  action  ought  therefore  to  be 
dismissed,  or  the  defenders  assoilzied,  in  so  far  as  regards  the  redu':tive  conclusions.  3.  The 
declaiatory  conclusions  of  the  summons  are  unfounded  in  law  and  are  unsupported  by  any 
nfevant  and  sufficient  statement  4.  The  petitory  conclusions  are  not  founded  on  any  statement 
efficient  in  law  to  support  them. 

The  Court  of  Session  held,  that  the  alterations  in  the  canons  complained  of  were  not  ultra 
(rf  the  synod,  and  that  the  pursuer's  averments  were  irrelevant ;  and  the  defenders  were 
usoil^d. 
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The  appellant  gave  the  follovring  reasons  in  his  printed  case  for  reim>ins  the  interlo:utor»: 
— I.  Because  the  new  code  of  canons,  in  so  far  as  complained  of  in  the  present  action,  has  been 
enacted  in  gross  violation  of  the  contract  oi  constitution  of  the  said  Episcopal  Church  in  Scotland, 
and  \%  ultra  virss  oi  the  respondents.  2.  Because  the  said  violation  of  the  contract  or  coasti- 
tution  of  the  siid  Episcopal  Church  in  Scoclind  has  inflicted,  and  is  calculated  to  inAict,loss, 
injury,  and  damage  on  the  appellant,  and  his  rights  as  a  member  of  the  said  church  <st  associ- 
ation have  been,  and  may  be,  interfered  with.  3.  Because  the  facts  averred  by  the  appellant 
are  relevant  and  sufficient  to  entitle  him  to  obtain  redress  in  the  vahoui  modes  concluded  foe 
in  the  snmmons. 

The  appellant  argued  in  person. 

The  Attonuy  Gaural  (Rolc)>  and  Mundell  Q.C.,  for  the  respondents. 

The  authorities  referred  to  were  J/iKifi£AiZMv.^nvC^t(fr,t,  23  D.  1314;  24  D.  1282;  Preshyterj 
of  SirathdogU^  2  D.  258 ;  4  D<  1298 ;  MiddUiom  v.  AHdersan^  4  D.  957 ;  Ferguson  r.  Afa^lM, 
12  D.  732;  Duftdarv.  Skinner,  ti  D.  945;  Craigify,  l^arshailt  12  D.  552;  per  L.  MoncreW; 
Couperv.  Bum,  22  D.  120;  Att.  Gen.  v.  Pearson,  7  Sim.  29a 

Lord  Chancellor  Chelmsford  (after  stating  the  facts  and  pleadings).— I  will  onlyadd  one 
word  as  to  the  petitory  conclusion  for  damages  for  the  refusal  of  a  license  to  Mr.  Wilkinson.  If 
the  bishop  bad  authority  to  grant  or  refuse  a  license  at  his  discretion,  of  coarse  no  valid  cause  of 
conplaint  arises,  but  if  he  wrongfully  refused,  he  would  b:  personxlly  answerable  for  his  on 
act,  and  the  General  Synod  cannot  be  liable  for  it  in  any  way ;  and  if  a  license  was  impropoiy 
withheld,  it  would  be  Mr.  Wilkinson  who  had  a  right  to  co-nplain,  and  not  the  appellant,  for  the 
remote  consequence  of  su.Tering  in  health  and  mental  anxiety  resulting  from  his  not.obtaiiiiiig 
a  curate. 

I  therefore  submit  to  your  Lordships,  that  the  interlocutor  must  be  affirmed,  and  the  appeal 
dismissed,  and  I  regret  to  add  it  must  be  dismissed  with  costs. 

Lord  Cranworth.— My  Lords,  the  decision  of  this  case  depends  on  certain  well  establisbed 
principles  of  law. 

There  is  no  autliority  in  the  courts  either  of  England  or  Scotland  to  take  cc^izance  of  the 
rules  of  a  vcrfuntary  society,  entered  into  merely  for  the  regulation  of  its  own  affiirSf  save  only 
so  far  as  it  may  be  necessary,  that  they  should  do  so  for  the  due  disposal  or  adaunistratkm  of 
property.  If  funds  are  settled  to  be  disposed  of  amongst  members  of  a  voluntary  associatioa 
according  to  their  rules  and  regulations,  then  the  Court  must  necessarily  take  cognizance  of  these 
rules  and  regulations  for  the  purpose  of  satisfying  itself  who  is  entitled  to  the  funds ;  so  if  the 
rules  of  a  religious  association  prescribe  who  shall  be  entitled  to  occupy  a  house,  or  to  have  the 
use  of  a  chapel  or  other  building.  This  is  the  principle  on  which  the  courts  have  administered 
funds  held  in  trust  for  dissenting  bodies.  There  is  no  direct  power  in  the  courts  to  decide 
whether  A  or  B  holds  a  particular  status  according  to  the  rules  of  a  voluntary  associaticm. 

But  if  a  fund  held  in  trust  has  to  be  paid  over  to  the  person  who,  according  to  the  rules  of  the 
society,  fills  that  character,  then  the  Court  must  make  itself  master  of  the  qvestions  necessary  to 
enable  it  to  decide  whether  A  or  B  is  the  party  so  entitled. 

These  considerations  go  to  the  root  of  the  present  case.  The  appellant  contends,  that  he  was 
ordained  under  the  canons  of  1838,  and,  so  ordained,  was  entitled  to  exercise  the  functions  of  a 
clergyman  of  the  Episcopal  Church  of  Scotland,  according  to  the  doctrine  and  practice 
Citablishcd  by  those  canons;  and  he  comf^ins,  tluit  the  effect  of  the  canons  of  1863  has  been  to 
impose  on  him  the  maintenance  of  doctrines  and  the  adoiMion  of  a  practice  different  from  those 
to  which  he  bound  himself  on  his  ordination  under  the  prior  canons. 

But  assuming  that  to  be  so— assumuig  that  the  General  Synod  of  1863  bad  no  power,  accordio? 
to  the  constitution  of  1838,  to  make  the  alteration  of  which  the  appellant  com|dains— that  of 
itself  gives  no  jurisdiction  to  the  superior  courts.  There  is  no  jurisdiction  in  the  Court  of  Session 
to  redu:e  the  rules  of  a  voluntary  society,  or,  indeed,  to  Inquire  into  them  at  all,  except  so  bras 
may  be  necessary  for  some  collateral  purpose. 

The  only  remedy  which  the  member  of  a  voluntary  association  has,  when  he  is  dissatisfied 
with  the  proceedings  of  the  body  with  which  he  is  connected,  is  to  withdraw  from  it.  If,  ecu* 
nected  with  any  otfice  in  a  voluntary  association,  there  is  the  right  to  the  enjoyment  of  any 
pecuniary  benefit,  including  under  that  term  the  right  to  the  ufe  of  a  house,  or  land,  or  a  cbapel, 
or  a  school,  then  incidentally  the  Court  may  have  imposed  on  it  the  duty  of  inquiring  as  to  the 
regularity  of  the  proceedings  affecting  the  status  in  the  society  of  any  individual  member  of  it- 
But  there  is  no  question  of  that  sort. 

This  seems  to  me  to  dispose  of  the  whole  case,  for  I  cannot  think  that  the  statement  in  the 
condescendence  alleged  the  violation  of  any  legal  right  which  enables  the  Court  of  Session  I* 
inquire  into  the  power  of  the  general  synod  to  frame  the  canons  of  1863.  In  the  4th  con- 
descendence the  appellant  states,  that,  as  minister  at  Burntisland,  he  is  in  receipt  of  an  income 
of  ^40  per  annum,  besides  an  annual  grant  of  £io  from  the  Church  Society  towards  the 
maintenance  of  a  school.  This  may  all  be  true,  but  there  is  no  aU^tton  that  he  is  entitled,  as 
of  right,  to  this  income,  or  that  there  is  any  intention  on  the  part  of  those  from  whom  it  is 


Digitized  by 


186?.] 


FORBES  V.  EDEN.     [Z.  Cranworth's  opinim.]  14B1 


dermd  to  deprive  htm  of  it  under  the  provtsioDS  of  the  new  canons.  In  the  5th  condescendence 
h;  state*,  that  he  13  a  member  of  a  friendly  society,  to  which  none  but  clergy  of  the  Scotch 
Episcopal  Church  can  belong ;  and  he  complains,  that  if  he  is  deprived  of  his  status  as  a 
clergyman  of  the  Scotch  Episcopal  Church  he  will  lose  all  benefits  from  the  premiums  which  he 
has  paid  since  his  ordination  in  1848.  But  here,  again,  there  is  no  allegation  of  an  intention  to 
defxive  him  of  his  status  as  a  clergyman,  and,  if  there  were,  it  is  not  that  statu?  which  entitles 
him  to  that  benefit  of  a  friendly  society,  but  a  contract  into  which  he  has  voluntarily  entered 
vith  that  body.  If  any  rights  which  he  or  his  representatives  may  have  acquired  or  may  acquire 
onder  that  contract  should  be  violated  or  withheld,  he  will  seeic,  and,  no  doubt,  will  obtain, 
proper  redress.  But  until  such  a  question  arises,  there  is  no  power  to  pass  any  judgment  on  the 
ralidity  of  the  canons  of  which  the  appellant  complains.  They  are  the  mere  rules  which  a 
voluntary  association  has  prescribed  for  itself. 

In  the  view  I  have  taken  of  this  question,  I  do  not  feel  myself  in  strictness  called  on  to  go  any 
fnnfaer,  but  the  appellant  has  argued  this  case  with  so  much  earnestness  and  ability,  that  I  have 
fdt  it  doe  to  him,  that  I  should  shortly  examine  the  case  from  his  own  point  of  view,  that  is,  I 
should  consider  whether,  assuming  that  there  is  any  power  in  the  Court  to  reduce  the  canons  of 
1863,  be  has  shewn  any  ground  for  such  reductioa   I  am  of  opinion  that  he  has  not. 

The  appellant  rests  his  own  case  on  the  analogy  which  he  supposes  to  exi^t  between  the  body 
associated  as  the  Scotch  Episcopal  Church  and  an  ordinary  commercial  partnership.  He 
coDtnds  truly,  that  unless,  so  far  as  the  articles  of  partnership  authorize  it,  no  change  can  be 
made  in  its  provisions  by  the  mere  will  of  a  majority  of  the  partners,  nor,  indeed,  without  the 
concurrence  of  every  individual  of  which  the  partnership  is  composed ;  and  he  contends  that, 
oa  the  same  principle,  the  synod  or  general  assembly  of  persons  associated  as  a  church  of  a 
religious  body  can  have  no  power  to  alter  the  canons  or  rules  of  that  church  or  religious  body 
vichout  the  consent  of  every  member  of  it,  except  so  far  as  they  are  expressly  authorized  to  do 
so  by  the  terms  of  their  constitution.  But  the  synod  of  the  church  seems  to  me  to  resemble 
rather  the  Legislature  of  a  state  than  the  articles  of  association  of  a  partnership. 

A  religious  body,  whether  connected  with  the  state  or  not,  forms  an  imperium  in  imperio  of 
«hich  the  synod  is  the  supreme  body,  when  there  Is  not,  as  there  is*in  the  Church  of  England,  a 
temporal  head.  If  this  is  so,  1  feel  it  impossible  to  say,  that  any  canons  which  they  establish  can 
be  treated  as  being  ultra  vires.  The  authority  of  the  synod  is  supreme.  It  may,  indeed,  be,  that 
a  sjmod  or  a  general  assembly  of  a  religious  body  has  no  power  to  affect  civil  rights  already 
acquired  under  existing  canons  or  rules.  But  that  is  very  different  from  saying,  that  the  canons 
or  rules  themselves  have  no  force  among  those  who  have  no  such  complaint  to  make; 

"Hus  is  ray  view  of  the  principles  involved  in  this  case,  but  I  think  it  right  to  add  that,  even 
on  the  narrower  ground  on  which  the  appellant  has  proceeded,  I  think  he  fails  to  estaUish  any 
gnnmd  of  complaint  against  the  new  canons. 

The  most  material  complaint  relates  to  articles  s  and  4  of  the  30th  canon  of  the  new  code. 
The  appellant  complains,  that  these  two  articles  of  this  canon  effect  very  generally  a  substitution 
of  the  English  for  the  Scotch  communion  service.  I  will  assume  that  they  do  so.  But  I  cannot 
think  that  this  affords  any  ground  of  complaint  to  the  appellant. 

The  language  of  the  21st  of  the  old  canons,  when  fairly  interpreted,  treats  the  whole  communion 
Kirice  as  merely  a  form  ordained  by  man's  authority,  and  recognizes  in  the  fullest  way  the  right 
of  the  synod  to  vary  the  form  as  may  be  desirable.  The  language  of  that  canon  seems  to  admit 
of  no  other  construction.  It  begins  by  reciting,  that  "every  particular  church  hath  authority  to 
ordain,  change,  and  abolish  ceremonies  or  rites  of  the  church  ordained  only  by  man's  authority,'' 
and  then  proceeds  to  say,  that  the  Episcopal  Church,  availing  herself  of  this  inherent  right, 
^IJiath  long  adopted,  and  very  generally  used,  a  form  for  the  celebration  of  the  holy  communion, 
■mown  by  the  name  of  the  Scotch  communion  office,  which  form  hath  been  justly  considered,  and 
is  hereby  con^ered,  as  the  authorized  service  of  the  Episcopal  Church  in  the  administration 
that  sacrament."  But  it  then  goes  on  to  say,  that  the  English  office  mi^t  be  retained  lAere  it 
had  heretofore  been  in  use,  and  chat  no  substitution  of  the  one  for  the  other  shall  be  admitted 
aoless  approved  by  the  bishc^,  and  it  declared,  that  the  Scotch  communion  office  shall  be  held  of 
primary  authority,  and  that  it  shall  be  used  tn  all  consecrations  of  bishops,  and  at  the  opening 
t>f  general  synods.  I  find  it  impossible  not  to  deduce  from  the  terms  of  this  canon,  that  the 
framers  of  the  canons  of  1838  treated  the  Scotch  communion  office  as  a  ceremony  or  rite  of  the 
church  ordained  by  man's  authority  and  liable  to  be  changed  by  the  same  authority.  The 
language  appears  to  me  to  admit  of  no  other  construction,  and  if  this  be  so,  how  can  the  appellant 
complain,  that  a  subsequent  synod  has,  by  the  30th  canon,  reversed  as  it  were  Che  position  of  the 
two  offices,  and  made  the  English  the  office  of  primary  authority,  instead  of  the  Scotch  ?  It  is 
to  be  observed,  if  that  be  important,  that  the  canon  has  no  direct  effect  on  the  appellant.  He  la 
1^  at  Uberty  to  use  the  Scotch  office  as  he  has  hitherto  done,  and  so  may  any  new  congregation 
W  its  formation  if  the  majority  desires. 

I  cannot  conceive  anything  more  fairly  to  be  treated  within  the  competence  of  the  General 
Synod  than  mch  a  change  of  what  the  21st  canon  of  1838  describes  as  a  ceremony  or  rite  of  tfa^ 
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church  ordained  by  man's  authority,  and  the  power  to  make  which  change  the  canon  itself  treats 
as  the  inherent  right  of  the  Episcopal  Church  tn  Scotland. 

The  next  canon  in  point  of  importance,  of  which  complaint  is  made,  is  the  29th,  which  mattes 
the  Book  of  Common  Prayer  the  service  hook  of  the  Scotch  Episcopal  Church  for  all  purposes. 
Under  the  whole  canons  (canon  28  as  in  the  new  canon  29)  the  Book  of  Common  Prayer  was  alone 
to  he  used  in  the  celebration  of  morning  and  evening  services,  and  also  in  the  occasion  1I  services, 
particularly  in  the  baptismal  and  burial  services,  and  in  the- visitation  of  the  sick,  and  this  tie 
complains  of  as  a  grievance.  But  I  can  discover  none.  As  to  baptism,  the  17th  old  canon 
prescribes  the  form  to  l>e  adopted  in  baptism,  and  evidendy  intended,  that  the  Book  of  Common 
Prayer  should  be  generally  used.  When  any  applicant  for  l>aptism  expresses  a  doubt  as  to  the 
validity  of  baptism  previously  obtained  from  some  other  sect,  this  canon  directs  the  km 

Erescribed  by  tne  Book  of  Common  Prayer  in  a'nearly  similar  case  to  be  used,  and  this  is  said  to 
are  been  provided  for  in  consequence  of  the  unhappy  multiplicity  of  religious  sects  prevailing 
in  Scotland.  This  however  cannot  be  treated  as  a  sutistantial  deviation  from  the  form  in  the 
Book  of  Common  Prayer.  It  was  certainly  in  the  power  of  the  synod  to  prescribe  the  use  gener- 
ally of  that  which  was  already  in  common  if  not  in  universal  use. 

As  to  the  burial  service,  the  applicant's  objection  is  plainly  unfounded.  By  the  old  canon  33 
he  was  bound  to  read  the  church  service  for  the  burial  of  the  dead  when  called  on  to  do  so.  The 
applicant  says,  that  this  left  him  at  libmy  to  use  any  service  which  he  might  prefer  when  not 
so  called  on.  I  desire  not  to  be  taken  as  at  once  assenting  to  this  construction  of  the  old  canon, 
but  even  if  that  t>e  its  true  interpretation,  the  appellant  cannot  complain  of  the  change  introduced 
by  the  new  canon.  It  only  obliges  him  to  use  the  church  form  on  all  occasions  instead  of  leavii^ 
him  at  liberty  to  use  a  different  form,  when  not  required  to  follow  the  form  found  in  the  Book  of 
Common  Prayer.  Under  the  old  canons  he  was  bound  sometimes  to  use  the  church  burial 
service  ;  now  he  is  bound  always  to  use  it.  This  change  was  certainly  within  the  competency  of 
the  synod.  In  both  the  old  and  new  canon  exceptions  are  made,  when  and  so  far  as  ttie 
cir::umstances  of  the  Scotch  church  make  a  change  of  form  necessary.  As  to  the  form  of  itie 
visitation  of  the  sick,  there  is  no  pretence  for  any  complaint.  It  is  true,  that  the  general  intrD- 
ductiott,  by  the  29th  canon,  ofihe  Book  of  Common  Prayer  would  introduce,  as  part  of  the  services 
to  which  the  appellant  must  adhere,  the  order  for  the  visitation  of  the  sick.  But  this  is  expressly 
qualified  afterwards  by  the  38th  canon,  which  authorized  the  clergyman  to  give  comftut  and 
instruction  either  according  to  the  order  for  the  visitation  of  the  sick,  or  in  any  other  way  whicti 
he  may  think  most  needful  and  convenient.  This  differs  in  no  respect  from  the  previous  regu- 
lations contained  in  the  23d  canon  of  1838.  The  complaint  as  to  the  3d  article  of  the  jSih 
canon  relates  to  the  necessity  of  attending  to  the  rubrical  direction  of  the  Book  of  Common  Prayer 
at  the  burial  of  the  dead.  This  bead  of  complaint  I  have  already  dealt  with.  A  fourth  head  of 
complaint  is  founded  on  the  4th  article  of  the  20th  new  canon,  which  enables  a  bishop  under 
special  circumstances  to  open  a  mission  in  any  part  of  his  diocese  when  it  may  be  seen  to  him 
desirable.  To  this  I  can  only  say,  that  such  a  provision  may  be  highly  convenient  for  a  church 
in  the  position  of  the  Episcopal  Ctiurch  of  Scotland.  It  is  vain  to  say,  that  no  such  course  could 
be  taken  in  the  Established  Church  of  England.  The  circumstances  of  the  two  churches  are 
entirely  different,  and  I  cannot  imagine  any  reason  why  the  synod  should  not  be  at  liberty  to 
make  this  arrangement  if  it  appeared  to  them  desirable. 

The  only  other  part  of  the  new  canon  of  which  the  appellant  seeks  reduction  is  the  20th  article 
of  the  28th  canon,  which  declares,  that  the  general  synod  shall  have  power  to  alter,  amend,  and 
abrogate  canons  in  force,  and  to  enact  new  canons,  provided  that  sucn  alterations,  amendment!, 
alwog^ions,  and  new  canons  be  in  conformity  with  the  recognized  constitution  of  this,  that  is, 
the  Scotch  Episcopal  Church.  The  same  power  is  found  in  the  33d  canon  of  1838,  except  dut 
there  the  alterations,  amendments,  abrogations,  and  new  canons  are  required  to  be  in  conftvmity 
with  the  recognized  constitutions  and  acknowledged  "  practice "  of  the  Scotch  church.  The 
appellant  argues,  that  the  omission  of  these  words  "ac'cnowledged  practice"  vitiates  tbenev 
canon,  as  giving  to  it  a  force  which  the  old  canon  did  not  possess.  I  do  not  feel  any  force  in 
this  objection.  The  remarks  which  I  have  already  made  on  what  I  conceive  to  be  the  general 
powers  inherent  in  a  synod,  are  sufficient  to  shew  my  doubt  whether  one  synod  can  validly 
control  the  power  of  another,  which  is  in  the  nature  of  an  independent  Legislature.  But  even 
supposing  this  could  be  done,  and  supposing  further,  that  these  words  amounted,  which  they, 
however,  do  not,  to  a  prohibition  on  the  synod  against  altering,  by  virtue  of  its  inherent  pover, 
the  acknowledged  praciice  of  the  church,  and  not  merely  to  a  restriction  by  the  power  conferred 
by  the  33d  canon,  still  I  think  the  subsequent  synod  was  entitled  to  say,  that  these  words  were 
necessarily  included  in  the  other  words  "  recognized  constitution,"  and  so  to  reje.ct  them  as 
inconvenient  surplusage.  Nothing  can  be  described  or  imagined  as  constituting  the  acknowledged 
practice  of  the  churJn,  which  would  not  also  be  properly  described  as  part  of  its  recogniied 
constitution.  This  exhausts  all  the  parts  of  the  new  canons  of  which  the  appellant  seeks  reductioiL 
To  state  sbordy,  therefore,  ray  view  of  the  whole  case,  I  am  of  opinion,  (i.)  that  canons  made 
from  time  to  time  by  the  synod  of  the  Episcopal  Church  of  Scotland  are  to  be  treated  merely  as 
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the  rules  of  a  voluntary  society  over  which  the  Court  of  Session  has  no  jurisdiction,  except  in  cases 
whm  the  interpretation  of  them  is  necessary  for  a  collateral  purpose,  as  for  determining  the 
rights  to  trust  property  depending  on  their  construction  ;  (2.)  that  no  such  questions  of  right  are 
la^ed  on  this  r^ord;  and  (3.)  that,  even  if  the  validity  of  the  new  canons  had  been  properly 
before  the  Court,  the  appellant  has  not  shewn  any  valid  ground  of  complaint.  I  concur,  therefore, 
with  my  Doble  and  learned  friends  in  thinking,  that  the  appeal  ought  to  be  dismissed. 

Lord  Colonsay. — My  Lords,.!  so  entirely  concur  in  the  views  which  have  been  stated,  that 
I  ha«  scarcely  anything  to  add.  A  court  of  law  will  not  interfere  with  the  rules  of  a  voluntary 
association,  unless  it  be  necessary  to  do  so,  in  order  to  protect  some  civil  right  or  interest  which 
is  said  to  be  infringed  by  their  operation.  Least  of  all  will  it  enter  into  questions  of  disputed 
doctrioe,  when  it  is  not  necessary  to  do  so  in  reference  to  civil  interests.  , 

In  the  present  case  no  objection  is  taken  to  the  jurisdiction  of  the  Court,  for  this  plain  reason, 
that  the  appellant  has,  by  the  shape  of  his  action,  coupled  with  his  allegations  against  the 
proceedings  of  the  S}'nod  as  affecting  his  civil  rights  and  interest,  entitled  himself  to  have  the 
judgment  ttf  the  Court  on  those  civil  rights  and  interest,  and  the  conclusion  for  reduction  which 
this  summons  contains  was  not  an  inept  conclusion  in  reference  to  such  demand,  because  it  might 
have  been  pleaded  i^inst  a  mere  petitory  action,  that  those  rules  stood  in  the  way,  and  until 
they  were  set  aside  it  was  incompetent  to  the  Court  to  go  into  the  question  which  wtMild  have 
been  raised  by  a  petitory  action.  The  meaning  of  that  part  of  the  summons  which  seeks  for 
reduction,  therefore,  is,  that  in  so  far  as  those  rules  can  be  pleaded  against  the  demand  for  redress 
in  reference  to  his  civil  interest,  they  are  complained  of  and  assailed  by  the  summons.  But  if  the 
appellant  has  not  made  out  a  case  which  the  Court  can  maintain  in  the  way  he  asks  it  to  do  in 
rerereoce  to  the  civil  rights  and  interests  said  to  be  involved,  then  I  apprehend  that  his  case 
raustfaiL 

Now,  with  regard  to  that  demand,  it  is  a  demand  which  rests  entirely  on  the  allegation,  that  he 
is  exposed  to  pecuniary  consequences  in  respect  to  the  position  he  is  placed  in,  with  reference  to 
the  refusal  of  a  license  to  his  curate.  This  is  a  question  which  may  yet  have  to  be  tried  between 
him  and  his  curate,  if  either  of  them  fails  to  fulfil  the  contract  which  has  been  entered  into  between 
ibem.  But  at  present  we  cannot  go  into  that  question.  It  is  not  a  matter  which  is  properly 
raised  here,  and  therefore,  I  apprehend  there  is  no  relevancy  in  this  action  as  regards  that 
demand,  anid  there  being  no  relevancy  in  this  action  as  regards  that  demand,  I  apprehend  that 
we  cannot  go  into  those  turther  questions  of  reduction  and  declarator  which  are  made,  as  it  were, 
the  prdude  to  dealing  with  that  petitory  conclusion. 

If  we  were  to  go  into  those  questions,  I  think  that  the  conclusion  which  has  been  arrived  at 
by  my  noble  and  learned  friends,  who  have  already  addressed  the  House,  is  irresistible: 

The  whole  case  of  the  appellaiat  rests  upon  this,  that  the  synod  had  no  power  to  do  what  they 
have  done,  and  that  they  had  no  power  to  do  so,  because  by  the  33d  canon  of  the  code  of  183S 
there  was  a  prohibition  against  the  alteration  of  anything  which  was  according  to  the  recognized 
or  estatdished  practice.  That  is  the  whole  case  set  up  by  the  appellant,  that  the  canons  or  1863 
were  ultra  vires  of  the  synod,  because  the  synod  was  restrained  by  that  clause  in  the  canons 
of  1838. 

Now  the  canons  of  this  church  are,  according  to  the  recital  in  the  canons  of  1838,  matters 
applicable  to  the  discipline  of  the  church  which  it  is  declared  the  church  has  power  to  alter  from 
lime  to  dme ;  the  recital  of  the  canons  of  1838  bears,  that  the  church  has  from  time  to  time  altered 
and  repealed  some  of  those  canons.  There  must  be  some  supreme  authority,  and  looking  at  the 
power  of  the  synod  in  the  mode  in  which  my  noble  and  learned  friend  who  last  addressed  the 
House  put  it,  I  think  the  synod  which  is  the  supreme  authority  of  the  church,  had  the  power  to 
regulate  and  change  those  matters  ordained  (as  the  canon  expresses  it)  by  man's  authority,  which 
the  recital  of  tibe  canon  of  1838  declares,  that  every  church  has  power  to  regulate  and  change*  I 
cannot  therefore  hold,  that  it  was  ultra  vires  of  the  synod  of  1803  to  ma^e  that  alteration. 

If  we  were  to  go  into  the  particulars  of  the  alterations  that  have  been  made,  I  cannot  say,  that 
I  differ  from  the  observations  that  have  been  made  by  your  Lordships.  It  does  not  appear  to 
me  that  there  is  any  infringement  made  upon  any  position  which  the  present  appellant  occupies 
by  the  new  canons  of  1863.  The  use  of  ttie  Enghsh  communion  service  does  not  appear  to  me 
to  be  a  matter  of  novelty  in  this  church.  On  the  contrary,  the  canons  of  1838  recognize  it.  They 
*llow  the  two  modes,  the  two  services,  but  although  they  allow  two  services  it  is  not  to  be  inferred, 
that  these  are  two  things  which  are  incompatible  in  the  estimation  of  the  church.  On  the  con- 
trary, it  is  repugnant  to  reason  to  hold,  that  these  two  services  are  incompatible,  or  that  the 
doctrines  discovered  now  to  be  contained  in  them  are  things  that  were  regarded  by  the  church 
41  mcompatible  with  each  other.  It  could  not  have  been  a  united  church  or  union  of  churches  if 
•j^were  sa  Such  a  thing  wotdd  be  a  contradiction  in  terms.  You  might  as  well  have  an  united 
unstian  and  Mahommedan  chturch.  I  therefore  hold,  that  it  is  quite  plain  that  there  was  not 
™t  repugnance  between  the  two  services,  and  that  these  canons  which  are  now  complained  of 
donoibii^  more  than  substitute  the  more  comprehensive  communion  service  of  the  English 
uiuRh,  for  the  conununtm- service  of  the  Episcopal  Church  of  Scotland,  a  thing  which,  as  it 
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appears  to  me  from  the  recital  of  the  canons  of  1838,  it  was  perfectly  in  their  power  to  do 
Therefore,  I  entirely  concur  in  the  proposition  which  has  been  made,  that  this  judgment  ^ouU 
be  affirmed. 

Interlocutors  affirmed^  with  ants. 

Appellatti's  Agents,  W.  Peacock,  S.S.C. ;  W.  Robertson,  Westminster.— Agents, 
Ronald  and  Ritcltie,  S.S.C. ;  Connell  and  Hope,  Westminster. 


MAY  6,  1867. 

James  Pringle,  Appellant,  v.  James  Fleming  Bremner  •  and  Another, 
Respondents. 

Wrongous  imprisonment— Issues— Warrant  of  search— Averment  of  malice  in  Constables— P., 
in  an  action  of  damages  against  constables,  alleged  that  they  came  to  his  house,  saying  they  had 
a  -warrant,  and  entered  and  searched  the  house,  and  read  and  seised  his  papers,  and  convey^ 
him  to  prison  and  detained  him  there;  whereas  they  had  no  warrant,  and  acted  illegally  and 
wrongously.  Defendants  in  answer  alleged  they  had  a  warrant,  and  pursuer  relied,  ^refertm 
is  made  to  the  warrant  for  its  terms." 

Held  (reversing  judgment),  Thai  by  this  pleading  the  pursuer  did  not  admit  thai  a  mtrrojU 
existed,  and  having  stated  relevant  matter,  he  was  entitled  to  issues  and  a  trial  by  a  jury} 

This  was  an  appeal  from  interlocutors  finding,  that  there  was  not  on  the  record  matter  suffi- 
cient to  support  any  of  the  issues  proposed,  and  assoilzieing  the  defenders,  with  expenses. 

The  action  was  raised  by  the  appelhmt,  a  millwright  at  Barley  Mill,  near  Newburgh,  m  the 
county  of  Fife,  and  the  respondents  and  defenders  were  the  chief  constable  of  the  county  of  Fife 
and  an  officer  of  the  constabulary  force.  On  3 1  si  October  1 864  there  was  placed  near  to  a  window 
of  the  manse  of  Dunb^,  the  residence  of  Mr.  Edgar,  the  iron  bush  of  a  cart  wheel  filled  with 
explosive  powder,  plugged  with  plugs  which  had  apparently  been  made  and  fitted  for  the  purpose, 
and  to  this  a  long  fusee  was  attached,  which  being  set  on  fire  caused  an  explosion  of  the  machine, 
and  shattered  the  windows  of  the  house.  Ultimately  the  defenders,  on  24th  December  1864, 
went  and  searched  the  pursuer's  house,  books,  and  papers  in  the  circumstances  set  forth  is  the 
pleadings  and  in  the  judgment.  The  pursuer  then  raised  this  action  of  damages  for  the  defenders' 
illegal,  wrongous,  and  unwarrantable  proceedings.  The  first  plea  in  law  for  the  defenders  was, 
that  "  the  pursuer's  averments  are  irrelevant  and  insufficient  in  law."  The  record  was  closed, 
and  the  appellant  lodged  the  following  issues:— "i.  Whether,  on  or  about  24th  December 
1864,  the  defenders  wrongfully  and  illegally  searched  the  house  at  Barley  Mdl,  occupied  by 
the  pursuer,  or  part  thereof,  and  his  repositories,  and  read  or  examined  writings  belonging  to  him 
or  in  his  possession,  and  took  possession  of  and  carried  away  several  writings  belonging  to  the 
pursuer,"  to  his  loss,  injury,  and  damage?  a.  Whether,  on  or  about  24th  December  i8&4i 
the  defenders  wrongfully  and  illegally  apprehended  the  pursuer  and  detained  him  m  the  police 
office  at  Cupar  till  the  morning  of  the  ajth  December  1864,  to  the  loss,  injury,  and  dam^  of 
the  pursuer?  Damages  laid  at /soo  sterling."      ^.     ^.  .  .  ^  ^  „  . 

The  Lord  Ordinary  reported  these  issues  to  the  First  Division  ;  and  the  parties  were  allowed 
to  amend  the  condescendence  and  answers,  and  amendments  were  made.  On  30th  January  1866 
the  First  Division  found,  "that  there  is  not  on  record  matter  sufficient  to  support  any  of  the 
issues  proposed,  assoilzie  the  defenders  from  the  conclusions  of  the  action  as  laid,  and  decern  i 
find  the  pursuer  liable  in  the  expenses  of  process."       ^  .   ^.  ^  .  ,  .       ^  u 

The  pursuer  now  appesded  against  this  interiocutor,  and  in  his  printed  case  stated  the  following 
reasons  for  reversing  the  interlocutors  :— i.  Because  the  appellant's  case  was  relevantly  Uid,  set 
forth  good  grounds  of  action,  and  contained  issuable  matter.  2.  Because  the  appellant  should 
have  been  allowed  the  issues  proposed  by  him,  or  such  others  as  would  have  been  suitable  tor 
the  trial  of  the  cause.  3.  Because  the  judgments  of  the  Court  of  Session,  appealed  against,  jro- 
ceeded  on  the  footing,  that  the  respondents'  statements  were  true,  although  they  were  denied  by 
the  appellant,  and  had  not  been  proved.  4-  Because  although  the  respondents'  statements  w« 
true,  they  did  not  in  law  afford  a  justification  of  their  actings,  nor  warrant  a  judgment  of  ^ 
vitor  in  their  favour.  5.  Because  the  said  judgments  were  erroneous  and  contrary  to  law  and  the 
justice  of  the  case.    _ 

1  S.  C  5  Macph.  H.  U  S5  ;  39  Sc.  Jur.  414. 
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The  respondents  in  their  printed  case  stated  the  following  reasons  for  aflirining  the  interlocu- 
tors : — I.  There  is  no  averment  which  necessarily  infers  any  breach  of  duty  or  any  error  in  the 
mode  in  which  the  duty  entrusted  to  the  respondents  was  discharged  by  them.  2.  Even  if  an 
error  on  the  part  of  the  respondents  in  the  discharge  of  their  duty,  could  be  inferred  from  the 
averments  of  the  appellant,  it  would  be  necessary,  in  the  circumstances  of  the  case,  to  aver  that 
it  was  committed  maliciously  and  without  probable  cause. 

Neisk,  for  the  appellant.— On  the  whole  record  there  is  abundance  of  issuable  matter  to  support 
the  issues  :  There  is  a  substantial  averment  of  trespass  and  false  imprisonment,  and  the  pursuer 
was  entitled  to  have  these  issues  of  fact  tried  by  a  jury.  The  appellant,  no  doubt,  admits,  that 
the  respondents  stated  they  had  a  warrant,  but  he  puts  the  fact  of  a  su^cient  warrant  in  issue. 
The  issues  proposed  were  substantially  the  same  as  those  approved  in  Bell  v.  Blacky  3  Macph. 
1026. 

DtoH  of  Faculty  (MoncrieH),  and  Lee^  for  the  respondents.— There  is  no  distinct  allegation  in 
the  amesuded  condescendence,  that  the  defenders  had  not  a  warrant ;  but  rather  an  admission, 
that  they  had.  Then,  if  so,  unless  the  'drfenders  acted  maliciously,  they  cannot  be  liable  for  what 
they  did  in  pursuance  of  die  warrant. 

[Lord  Chancellor.  —What  the  pursuer  seems  to  do  in  the  record  is  this  :  He  says,  I  do  not 
admit  you  had  a  irarrant,  but  if  you  had,  then  I  call  on  you  to  produce  it*  What  more  can  he 
do  than  that  ?] 

We  say,  that  he  substantially  admits  there  was  a  sufficient  warrant,  and  therefore  he  ought  to 
have  alleged  some  excess  in  carrying  out  the  warrant,  which  he  has  not  done.  There  co^d  be 
no  doubt  of  the  general  proposition,  that  a  warrant  of  the  kind  alleged  by  the  respondents  author- 
ized the  respondents  to  search  the  house  and  premises  for  the  article,  and  if,  in  course  of  that 
search,  they  found  other  things  which  also  bore  on  the  evidence  of  the  offence,  they  were  entitled 
also  to  seize  these  things,  and  apprehend  the  pursuer.  That  is  every  day's  practice  in  the 
ete^ution  of  warrants.  The  warrant  need  not  specify  the  things  to  be  seized — Crosier  v.  Cundey. 
6  B.  &  C.  232. 

[Lord  Chancellor. — I  take  it,  that  the  cwstable  must  at  his  peril  seize  things  not  mendoned 
in  the  warrant.] 

That  is  not  the  practice  in  Scotland.  If  an  officer  in  executing  a  warrant  were,  in  the 
reasonable  discharge  of  his  duty,  to  seize  what  turned  out  to  be  not  relevant  to  the  offence,  he 
wmild  not  incur  any  \xa\A\\ty—Ar&uckle  v.  Taylor,  3  Dow,  160 ;  Shepherd  v.  Fraser,  1 1  D.  446 ; 
MacphersoH  v.  CaUanach^  15  D.  387;  and  nothing  of  that  kind  is  alleged  here.  What  ^e 
ai^Uant  ou^t  to  have  alleged  was,  that  the  warrant  did  not  protect  the  constable  in  doing  what 
he  did. 

Lord  Chancellor  Chelmsford.—  My  Lords,  I  submit  to  your  Lordships,  that  the  Interlo* 
cntws  appealed  from  in  this  ca^e  cannot  be  maintained.  The  question  depends  entirely  upon 
Hie  first  plea  in  law  of  the  defenders,  that  the  pursuer's  averments  are  irrelevant  and  insufficient 
in  law  to  support  the  action.  This  is  in  fact  a  demurrer  which,  admitting  all  the  facts  of  the 
case,  alleges,  that  they  do  not  shew  a  sufficient  ground  of  action. 

In  coQSidering  the  question,  we  must  con6ne  ourselves  entirely  to  the  case  on  the  part  of  the 
pursuer,  taking  into  consideration  not  merely  his  condescendence,  but  any  admission  which  he 
may  have  made  in  answer  to  the  defenders'  statements,  and  which  must  be  considered  to  be 
imported  into  and  to  make  part  of  the  case.  Looking,  therefore,  into  the  condescendence  and  to 
any  admissions  which  are  made  on  the  part  of  the  pursuer,  is  there  or  is  there  not  a  relevant 
case^  that  is,  is  there  not  a  sufficient  cause  of  action  stated  which  entitles  the  pursuer  to  have  a 
trial  by  jury? 

The  omdescendence  seems  to  me  very  clearly  to  state  not  only  a  trespass  in  breaking  and 
entering  the  house,  called  a  wrongous  entry  in  Scotland,  but  also  the  imprisonment  of  the  pursuer. 
Hie  second  article  of  condescenden:»  alleges,  that  "on  or  about  24th  December  1864  the  de- 
fenden  came  to  the  pursuer's  house,  stating  to  the  pursuer,  that  they  had  a  warrant  to  search  the 
same.  They  accordingly  searched  the  pursuer's  house.  They  also  searched  his  repositories, 
examined  ail  his  private  books  and  papers,  and  seized  upon  and  took  a  number  of  the  same.  The 
defenders  had  no  wanant  for  said  seiuvh  or  seizure  and  in  making  the  same  they  acted  illegally 
and  wrcmgously." 

Now,  if  1  had  been  called  upon  to  put  a  construction  upon  this  statement,  1  should  have  felt 
very  little  difficulty  in  coming  to  the  conclusion,  that  there  was  what  may  be  called  a  double 
allegation — the  first  being,  that  there  was  no  warrant  for  the  search  or  seizure,  that  is,  no  warrant 
for  the  act  done  originally,  and  the  second  being,  that,  in  making  the  search,  there  was  an  excess 
of  any  authority  which  might  have  been  legally  exercised.  But  it  appeared  to  the  Court  of  Session, 
that  there  was  an  ambiguity  in  this  sutement,  and  therefore  they  allowed  the  pursuer  to  add 
anflcher  article  of  condesceiulence,  and  that  must  be  taken  into  account  in  judging  of  the  rele- 
vancy of  the  case. 

The  additional  condescendence  which  was  allowed  is  this:— "On  the  occasion  when  the 
defenders  came  to  the  pursuer's  house  as  aforesaid,  the  pursuer,  who  had  been  from  hom^ 


SA2 


1456 


REPORTS  OF  SCOTCH  APPEALS. 


arrived  at  bis  house  just  as  the  defenders  had  driven  up.  The  pursuer's  dvelling'house  was 
situated  on  the  side  of  a  public  road,  and  his  workshop  is  separate  and  at  a  short  distance  from 
it.  The  defenders  informed  the  pursuer  immediately  on  his  arrival,  that  they  had  a  warrant 
against  him,  but  they  did  not  at  this  or  at  any  other  time  explain  the  nature  of  said  warrant  to 
the  pursuer.  At  the  time  when  the  defenders  informed  the  pursuer  that  they  had  a  warrant 
against  him,  they  were  all  outside  the  house,  and  it  was  so  dark  that  the  pursuer  could  not  have 
read  the  warrant.  The  pursuer  did  not,  after  this,  demand  exhibition  of  the  warrant,  because  he 
did  not  doubt  the  statement  of  the  defenders,  that  they  had  a  warrant  of  some  kind,  and  he 
assumed,  that  they  would  not  exceed  the  limits  of  the  warrant.  After  this  the  pursuer  opened  his 
dwelling  house,  which  the  defenders  entered,  and  a  light  was  then  procured.  The  defenders 
thereafter  proceeded  at  once  and  without  further  ado  to  search  the  pursuer's  writing  desk  and  the 
drawers  which  it  contained.  The  defenders  spent  between  one  and  two  hours  in  ransacking  the 
said  writing  desk  and  drawers,  and  in  reading  the  said  manuscripts,  books,  letters,  and  papns 
which  they  found  therein.  The  whole  search  made  by  them  in  the  pursuer's  dwelling  house 
consisted  of  the  reading  and  examination  of  the  pursuet^s  said  books,  letters,  and  papers.  The 
pursuer  is  not  aware  whether  the  defenders  ever  made  a  search  in  his  workshop."  Then  in 
addition  to  that  which  must  be  taken  as  jait  of  the  condescendence,  the  original  condescendence 
alleges,  that  "  thereafter  and  upon  the  said  day  the  defenders  apfwehended  the  pursuer  and  took 
him  to  the  lock-up  or  police  cells  at  Cupar.  The  pursuer  was  lodged  there,  and  detained  therda 
till  the  following  day  by  the  defenders.  The  derenders  bad  no  warrant  for  these  proceedings, 
which  were  wrongous,  illegal,  and  oppressive." 

In  addition  to  this  condescendence,  in  answer  to  one  of  the  statements  on  the  part  of  the 
defenders,  the  defenders  having  alleged,  that  "on  24th  December  1864  a  warrant  was  obtained 
at  the  instance  of  Alexander  Black  and  William  Morrison,  joint  procurators  fiscal  for  the  county 
of  Fife,  from  Mr.  Robert  Sutherland  Taylor,  Sheriff  substitute  of  the  county,  to  search  the 
premises  at  Barley  Mill  occupied  by  the  pursuer,  for  pieces  of  the  wood  of  which  the  plugs  used 
in  plugging  the  bush  had  been  made,  and  of  the  fusee  by  means  of  which  the  bash  had  been 
exploded,  and  this  warrant  was  the  same  day  placed  in  the  hands  of  the  defenders  by  the  said 
procurators  fiscal,  with  instructions  to  execute  the  same.  Accordingly,  the  defenders,  James 
Sterling  and  James  Fleming  Bremner,  in  the  discharge  of  their  duty,  proceeded  to  the  premises 
of  the  pursuer  the  same  afternoon."  In  answer  to  this  the  pursuer  says  :  "Reference  is  made 
to  the  alleged  petition  and  warrant  for  their  terms." 

Now,  it  was  said  by  the  Dean  of  Faculty,  that  this  is  an  admission,  tbat  there  was  a  warrant 
in  the  terms  of  the  one  produced  in  process.  I  can  only  say,  that  if  that  is  so,  it  appears  to  tne 
it  would  be  a  very  unjust  conclusion  to  apply  to  an  answer  of  this  kind.  The  warrant  is  the 
justification  of  the  defenders  for  the  act  which  they  are  alleged  to  have  done.  That  warrant,  if 
a  trial  took  place,  must  be  produced  by  them,  and  this  statement  of  "reference  to  the  alleged 
petition  and  warrant  for  their  terms,"  cannot  amount  to  more  than  this,  that  the  pursuer,  having 
heard  that  the  defenders,  at  the  time  that  they  committed  what  be  alleges  to  be  a  trespass  in  his 
house,  asserted  tbat  they  had  a  warrant,  does  not  deny  that  there  was  a  warrant,  nor  does  be 
admit  that  there  was  a  warrant,  but  he  puts  it  on  the  defenders  to  produce  the  warrant  at  the 
trial,  by  referring  to  the  petition  and  warrant  for  their  terms. 

Now,  that  being  the  state  of  the  case,  looking  only  at  the  pursuer's  condescendence,  and  any 
admission  which  be  may  have  made  in  answer  to  the  defenders'  statements,  can  it  be  said,  tbat 
there  was  not  a  primd  fade  case,  because  that  is  what  I  understand  to  be  the  meaning  of  a  rek- 
vant  case,  on  the  part  of  the  pursuer,  which  entitled  him  to  call  on  the  defenders  for  an  answer  to 
it  ?  Tba^  I  apprehend,  is  the  real  question  which  has  to  be  considered,  and  we  are  not  to  look 
beyond  that  to  anything  that  may  have  been  alleged  on  the  part  of  the  defbnders  by  way  cS 
defence,  except  so  far,  as  I  have  already  said,  as  it  may  have  been  admitted  by  the  pursuer. 

Now,  it  may  be  said,  (and  as  the  argument  has  been  urged,  It  may  be  as  well  to  observe  upon 
it,)  tbat  the  constable,  having  a  warrant  to  search  merely  for  pieces  of  wood  and  pieces  of  a 
fUsee,  had  no  right  whatever  to  go  beyond  that,  to  ransack  the  house,  if  I  may  use  the  expressioi, 
and  to  endeavour  to  find  something  which  might  implicate  the  pursuer  in  the  charge  which  was 
preferred  agaimt  him  ;  but  supposing,  that  in  a  search  which  might  have  been  improper  origin- 
ally, there  were  matters  discovered  which  shewed  the  complicity  of  the  pursuer  in  a  crime,  then  I 
think  the  officers — I  can  hardly  say,  would  have  been  justified,  but — would  have  been  excused  by 
the  result  of  their  search.  Then  again,  with  regard  to  the  arrest  and  imprisonment  of  the  pursuer, 
as  to  tbat  it  is  not  alleged  tbat  there  was  any  warrant  at  all ;  but  then  it  is  said,  that  the  con- 
stable, having  discovered  matters  which,  in  his  judgment,  brought  home  to  the  pursuer  complicity 
in  the  alleged  crime,  was  justified  in  exercising  his  discretion  upon  the  subject,  and  in  apprehend- 
ing the  pursuer  and  lodging  him  in  prison.  Again  I  say,  answering  him  in  the  same  way  as  I 
answered  with  regard  to  the  searching  for  papers,  the  result  will  either  justify  him,  or  will  not 
justify  him ;  if  the  papers  he  seized  really  proved,  or  gave  a  fair  or  reasonable  ground  to  bdieve, 
that  the  pursuer  was  implicated  in  the  grave  crime  which  was  charged,  then,  almougfa  the  officer 
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had  no  warrant  for  hU  apprehension,  and  he  had  no  warrant  upon  this  occasion,  yet  the  event 
voald  justify  him,  and  he  would  protect  himself     the  circumstances  aftenrards  discovered. 

That  reauy  is  the  whole  of  the  case.  I  wish  to  confine  myself  entirely  to  that  which  alone 
00^  10  be  considered  upon  the  question  of  relevancy  of  the  pursuer's  statement,  viz.  whether 
tabng  the  whole  of  the  pursuer's,  not  only  what  he  alleges  originally,  but  also  what  he  states  in 
aosver  to  the  defenders  statement,  there  is  or  is  not  such  zprimd  facie  case  established  as  calls 
00  the  defenders  for  answer  and  justification.  I  leave  entirely  out  of  consideration,  although  it 
has  been  brought  into  the  argument,  anything  that  may  have  been  alleged  on  the  part  of  the 
defenders  by  way  of  justification,  and  confining  myself,  as  I  have  said,  to  the  statement  of  the 
pbintitTs  case,  I  can  have  no  doubt  whatever,  that  he  has  stated  a  relevant  case,  and  was  entitled 
to  have  that  case  submitted  to  a  jury. 

Now,  it  is  said,  that  it  would  b^  better  for  us  not  to  touch  the  question  of  the  issues  that  have 
been  framed,  but  to  leave  them  for  consideration  by  the  Court  of  Session.  But  I  think  it  possible 
it  might  save  a  little  expense  and  trouble  in  Scotland,  if  we  were  to  express  an  opinion  on  the 
subject  And  it  seems  to  me,  that  the  issues  are  properly  framed  for  the  purpose  of  raising  every 
question  that  can  be  raised  between  these  pariies.  I  do  not  think  it  could  have  been  at  all 
necessary,  as  was  contended  on  the  part  of  the  defenders,  that  the  words  should  be  introduced, 
that  the  acts  complained  of  were  done  without  any  warrant.  I  think,  that  is  covered  by  the  words 
(tf  the  proposed  issue,  that  the  defenders  "  wrongfully  and  illegally  searched  the  house  at  Barley 
Hill"  That  necessarily  involves  in  it,  that  they  had  no  legal  warrant  or  authority  to  do  the  act. 
Tho-e  is  no  necessity  to  specify  any  justification  that  they  may  have.  The  ^suer  alleges  this, 
and  be  puts  it  on  the  defenders  to  shew,  that  they  have  a  legal  answer  to  th^  complaint. 

Under  these  circumstances,  it  appears  to  me,  that  the  interlocutors  appealed  from  must  be 
reversed,  and  that  the  case  must  be  remitted  to  the  Court  of  Session, 

Lord  Cranworth.— My  lords,  I  entirely  concur  with  my  noble  and  learned  friend,  and  should 
hardly  think  it  necessary  to  add  a  single  word,  except  that  the  Dean  of  Faculty  seemed  to  sup- 
pose, that  in  deciding  that  there  was  a  relevant  case  here  stated,  we  should  bring  into  doubt  the 
positions,  that  a  constable  or  police  officer  has  authority  to  take  a  person  into  custody,  if  be 
probable  ground  to  suppose  that  he  is  a  party  who  had  committed  a  felony.  Nothing  of  the 
SMt  follows  from  our  holding  that  a  relevant  case  is  here  stated.  Alt  that  we  decide,  in  holding 
that  there  is  a  relevant  case  here  stated,  is,  \^tprimA  facie  a  wrong  was  done,  which  entides  the 
pursuer  to  have  his  case  tried  by  a  jury,  although  it  is  possible  that  the  wrong  complained  of 
maybe  justified  by  shewing,  that  the  person  who  is  alleged  to  have  committed  it  was  a  police 
officer,  and  either,  that  he  had  a  warrant  which  authorized  him  to  do  what  he  did,  or,  that  a 
ftiony  having  been  committed,  he  had  reasonable  ground  for  the  course  he  pursued  in  taking 
PKsessioQ  IK  certain  documents,  and  also  imprisoning  the  person  alleged  to  have  committed  the 
tdony.  It  seems  to  me,  that  the  whole  question  is  left  entirely  open,  and  that,  tmless  it  were  left 
to  be  tried  by  an  issue  or  issues,  wrong  wotdd  be  done  to  the  pursuer. 

Lord  Colonsay. — My  Lords,  this  case,  in  any  view  of  it,  resolves  itself  into  a  very  narrow 
question,  and  chiefly  one  of  pleading.  I  apprehend  the  statement  of  the  pursuer  here  is,  not 
^t  his  premises  were  searched  without  the  existence  of  any  warrant  at  all,  but  that  the  true 
reading  of  his  statement  is,  that  there  was  no  warrant  for  doing  that  which  they  did  in  the  course 
of  the  search.  As  to  the  reference  which  is  made  to  the  petition  and  warrant  for  their  terms,  I 
interpret  that  as  saving  the  party  from  admitting,  that  the  terms  of  the  petition  and  warrant  are 
Jttch  as  are  set  forth  by  the  pursuer  in  the  article  to  which  that  is  an  answer. 

Now  the  case  being  one  of  excess  of  authority  by  reason  of  having  done  things  which  the 
*anant  did  not  authorize  to  be  done,  though  the  parties  were  lawfully  in  the  house  and  lawfully 
searching,  the  question  comes  to  Eie,  what  was  it  that  the  constable  might  have  been  held 
ja$tified  in  doing  ?  If  the  constable  is  to  be  held  under  such  circumstances  as  justified  in  taking 
possession  of  papers  which  he  finds  implying  complicity  in  the  offence  which  is  under  investiga- 
tion, then  I  think,  that  the  constable  here  would  nave  a  good  defence  in  stating  and  in  provmg 
at  die  trial,  that  be  had  taken  possession  of  papers  which  gave  them  reasonable  ground  to 
■oppose  that  this  party  was  implicated  in  the  offence.  We  have  not  the  terms  of  those 
^ocunents  set  forth.  I  do  not  know  that  that  was  necessary,  and  I  do  not  think  that  the  non- 
podnction  of  the  particular  documents  themselves  is  a  sufficient  ground  for  the  defenders*  not 
that  they  were  not  (tf  such  a  character  as  is  described,  because  they  were  the  pursuer's 
o*B  documents  in  bis  own  possession  formally,  and  must  be  presumed  to  have  been  within  his 
o»n  knowledge. 

So  also  I  concur  in  the  observation  that  has  been  made,  that  if,  in  the  course  of  executing 
such  a  warrant,  the  constable  finds  elements  for  implicating  the  party  in  the  offence  which  is 
noder  investigation  at  the  instance  of  the  public  prosecutor,  it  is  his  right  and  his  duty  to  take 
Uiat  party  into  custody  if  the  offence  is  a  serious  one,  and  to  bring  him  before  a  magistrate.  No 
<tovtA,  if  he  has  not  reasonable  grounds  for  doing  so,  he  is  responsible  for  bis  act ;  and  then  the 
Vissttoa  comes  to  be,  whether  the  want  f>f  reasonable  grounds  for  doing  so  is  an  element  of 
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liability.  Then  the  quesrion  arises,  whetber  it  is  for  the  pursuer  to  allege,  that  there  were  no 
reasonable  grounds,  or  vbether  it  is  for  the  defender  to  set  forth,  that  there  was  a  reasonable 
ground. 

In  judging  of  cases  of  this  kind,  we  are  accustomed  to  examine  the  whole  record,  consisting 
of  the  statements  of  the  pursuer  and  defender,  and  the  answers  of  the  pursuer  and  the  state- 
ments of  the  defenders  may  throw  material  light  upon  the  relevancy  of  the  pursuer's  case,  and 
still  more,  it  may  come  in  in  explanation  of  any  ambiguous  part  of  the  pursuer's  case ;  and 
where  there  is  ambiguity  on  the  part  of  the  pursuer  which  he  declines  to  clear  up^  I  apprehend 
that  he  is  in  error  in  pleading  in  such  terms. 

The  view  taken  in  the  Court  below  appears  to  have  been,  that  the  pursuer  had  not  set  forth, 
in  sufficiently  explicit  terms,  all  the  elements  that  were  necessary  to  make  a  case  of  liability  in 
damages.  The  view  taken  by  your  Lordships  is,  that  he  has  set  forth  enough  to  make  it  the 
duty  of  the  defenders  to  set  forth,  that  they  had  reasonable  grounds  for  what  they  did.  That  is 
a  very  narrow  question  upon  a  matter  of  pleading.  I  have  been  of  opinion,  and  I  cannot  say 
that  I  am  entirely  shaken  in  that  opinion,  that  the  statements  of  the  pursuer  were  evasive,  and 
avoided  that  which  was  the  main  point  in  the  reasonableness  or  non-reasonableness  of  the 
conduct  of  the  constable.  However,  as  I  have  said,  that  is  a  very  narrow  question  of  pleading, 
and  as  it  is  held,  that  nothing  that  is  done  in  this  case  interferes  with  the  proposition  which  was 
contested  in  the  Court  below,  that  a  constable,  in  executing  a  search  warrant  for  certain  articles, 
and  finding  other  articles  that  tend  to  implicate  the  party,  and  taking  those  articles  and  the 
party  himself  also  into  custody,  is  only  acting  in  the  performance  of  what  may  be  his  duty,  I 
tbinic  there  is  the  less  reason  to  regret,  that  there  should  be  any  difTerence  of  opinion  in  regvd 
to  this  case.  I  therefore  do  not  enter  further  into  this  case  beyond  expressing  my  opinim  as  I 
have  shortly  done. 

Interlocutors  reversed^  and  cause  remitted. 

Appellant's  Agents,  W.  Miller,  S.S.C. ;  Adam  Burn,  Doctors'  Commons,  London.— 
lUspondent^  Agents^  Murray,  Beith,  and  Murray,  W.S. ;  Loch  and  Maclaurin,  Westnuaster. 


MAY  14,  1867. 

James  Dyce  Nicol,  Esq.  of  Ballogie,  and  Others,  AppeUants.v.  REV.  W.  PAUL, 
D.D.,  Minister  of  the  Parish  of  Banchory-Devenick,  Respondent, 

Teinds — Old  Decreets  of  Valuation— Subjects  omitted— Augmentation  of  Stipend — A  minister  of 
a  parish,  in  seeking  augmentation  of  stipend,  alleged^  that  a  valuation  of  the  barony  of /^,  dated 
\b^2,omitted  to  value  the  teinds  of  Parts  of  the  lands  of B.,C^  and  D.^  in  such  barony  ;  aUOftiuU 
a  valuation  of  the  barony  ofP.f  aaied  1709,  omitted  certain  lands  therein. 

Held  (afiirraing  judgment).  That  as  the  decrees  did  not  in  terms  Purport  to  contain  a  valuation 
of  all  the  lands  in  such  baronies^  it  was  open  to  the  minister  to  lead  a  proof  of  his  eeifemunU. 

The  Commissioners  of  Teinds  had  no  authority  to  declare  lands  prospectively  not  to  be  liable  te 
teinds— per  Lord  Cranworth.' 

This  was  an  appeal  against  the  interlocutor  of  the  Second  Division,  which  found,  that, 
"  according  to  the  construction  and  effect  of  the  decree  of  valuation  of  1682,  the  teinds  of  those 
portions  of  the  barony  of  Findone,  if  any,  which  are  not  embraced  within  the  special  subjects 
enumerated  in  the  rental  produced  by  the  pursuer,  and  adopted  as  the  basis  and  limits  of  the 
decree  of  valuation,  are  unvalued,  and  that  the  teinds  of  the  lands  of  Barclayhill,  Calsayend,  and 
Meddens,  mentioned  in  the  said  decree,  are  not  valued  by  the  said  decree  ;  that  according  to  tbe 
true  construction  and  effect  of  the  decree  of  valuation  of  1709,  the  teinds  of  those  portions  (rf  the 
barony  of  Portlethen,  if  any,  which  are  not  embraced  within  the  special  subjects  enumerated  in 
the  prepared  state  of  the  pxoof  which  forms  die  basis  and  limit  of  the  decree  v&  vahiation,  are 
unvalued,"  etc. 

The  defenders  having  appealed  against  this  interlocutor,  in  (kvxr  printed  case  gave  the  following 
reasons  for  reversing  the  interlocutor  :— i.  Because  the  teinds  of  the  whole  lands  and  barony  w 
Findone,  and  of  the  whole  other  lands  mentioned  in  and  embraced  by  the  decreet  of  valuation  of 


^  See  previous  report  i  Macph.  1014  :  3  Macph.  482  :  37  Sc.  Jur.  228.  S.C.  L.  R.  i  Sc  Ap. 
127  :  5  Macph.  H.  L.  62  :  39  Sc.  Jur.  417. 
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i68^  and  the  teinds  of  the  lands  and  barony  of  Portlethen  and  other  lands  set  forth  in  and 
ejilvacei  by  die  decreet  of  valuation  of  1709  were  valued,  and  have,  since  the  date  of  the  said 
decims,  been  regarded  and  dealt  with  by  all  parties  interested  as  valued — Ersk.  ii.  6,  18; 
Lni Fife's  Trustees  v.  Com.  of  Woods  and  Forests,  11  D.  899;  Forbes  v.  BucHan,  1  Conneli  on 
Teinds,  422 ;  Heritors  of  Colder,  M.  1 5,739 ;  PettrkiH  v.  E.  of  Moray,  Mor.  Ap.  Teinds,  No.  1 1. 
X  Betaose  the  decrees  of  valuation  in  question  proi)ounced,  the  one  in  1682,  and  the  other  in 
1709^  haviDg  since  been  regarded  and  acted  on  by  the  heritors  and  minister  and  their  predecess- 
OTi  as  decrees  of  valuation  of  the  whole  lands  belonging  to  the  appellant  in  the  parish,  the 
respoadent  is  barred  by  prescription  from  challenging  the  said  decrees,  or  maintaining,  that  they 
aod  the  actions  in  which  they  were  pronounced  do  not  embrace  and  value  the  teinds  of  the  said 
Thole  lands.    At  all  events,  such  decrees  cannot  be  challenged  except  in  competent  processes  of 
Rdu:ti(«  at  the  instance  of  the  parties  seeking  to  challenge  them,  and  upon  relevant  and  sufh- 
cient  grounds — Macintyre  v.  Maclean,  8th  March  1828,  F.  C.  ;  Fif^s  Trustees,  11  D.  899; 
Maxmll  V.  Blair,  3d  July  1816,  F.  C.  ;  Smith  v.  D.  of  Argyll,  M.  12,215.    3.;  Because  it  is  not 
a  valid  or  relevant  objection  to  the  decrees  of  valuation  in  question,  that  no  separate  valuation 
was  pot  upon  portions  of  land  then  uncultivated  belonging  to  the  heritors  by  whom  the  decrees 
wcTfi  obtained,  but  which,  it  is  alleged,  have  never  been  brought  under  cultivation — Maxwell  v, 
Blair,  3d  July  1S16,  F.C. ;  Camtron  v.  Macpherson,  15  D.  657.   4.  Because  all  parties  having, 
since  the  date  of  the  decrees  m  question  of  1682  and  1709  respectively,  acted  and  transacted  on 
the  footing,  that  the  teinds  of  the  whole  lands  in  the  parish  were  valued,  and  the  teinds  exhausted, 
and  the  respondent  and  his  predecessors  in  office,  ministers  of  the  cure,  having  since  1812  drawn 
•nmi  from  Exchequer  in  aid  of  their  stipends  on  this  footing,  the  respondent  is  now  barred  from 
mainuining,  that  any  portion  of  the  lands  belonging  to  the  appellant  is  unvalued. 

The  respondent  in  his  printed  case  gave  the  following  reasons  for  affirming  the  interlocutor  : — 
I.  That  the  decrees  of  valuation  of  1682  and  1709  do  not  instruct,  that  the  lands  specified  in 
articles  10^  1 1,  and  14  of  the  respondent's  revised  condescendence  were  valued  for  teind  under 
said  decrees,  and  that  it  is  competent  to  inquire  whether  said  lands  were  or  were  not  included  in 
ihe  subjects  valued  by  said  decrees.  2.  That  the  teinds  of  the  whole  lands  and  barony  of 
Findoue,  etc.  were  not  valued  by  the  decree  of  1682  ;  and  that  no  lands  were  valued  by  said 
decree  except  the  special  subjects  enumerated  in  the  rental  produced  by  the  pursuer  of  the 
nloation,  and  adopted  as  the  basis  and  limits  of  the  decree.  3.  That  by  the  decree  of  1682,  the 
hads  of  Barclayhill,  Caisayend,  and  Meddens,  are  expressly  excepted  from  the  valuation,  and 
declared  not  to  be  teindabte  subjects,  and  therefore  incapable,  as  at  the  date  of  the  decree,  of 
being  made  the  subjects  of  a  process  of  valuation.  4.  That  the  teinds  of  the  whole  lands  and 
barony  <A  Portlethen  were  not  valued  by  Ae  decree  of  1709^  and  that  those  portions  only  of  the 
said  lands  and  barony  were  thereby  ralued,  which  are  enumerated  in  the  prepared  state  of 
the  proof  referred  to,  and  incorporated  in  the  decree.  5.  That  the  said  lands  of  Barclayhill, 
Caisayend,  and  Meddens,  bein^  now  teindable  subjects,  are  liable  to  be  localled  on  for  stipend 
to  the  extent  of  one  fifth  of  theu*  rrataL  6.  That  it  is  incumbent  upon  the  appellants  to  instruct, 
that  the  other  lands  belonging  to  them,  condescended  on  by  the  respondent  as  unvalued,  are 
included  in  the  subjects  falling  within  the  decrees  of  1682  and  1709  ;  and,  in  any  view,  it  is  com- 
petent for  the  respondent  to  instruct,  that  the  lands  condescended  on  by  him  are  distinct  and 
separate  subjects  from  the  lands  or  portions  of  land  valued  by  the  said  decrees.  7.  That  inquiry 
into  the  extent  of  the  lands  embraced  in  the  said  decrees  of  valuation,  and  the  existence  of 
unvalued  lands  belonging  to  the  appellants,  is  not  barred  by  the  proceedings  in  former  localities, 
or  by  the  circumstance  of  the  minister  of  the  parish  of  Banchory-Devenick  having  received  aid 
from  Exchequer.  Authorities  : — Duke  of  Buecleuch  v.  Conneli,  4  D.  1 57 ;  Kirkland  v. 
Caiicari,  5  D.  122  ;  Scott  v.  Kerr,  2  Sh.  &  M'L.  968 ;  Ersk.  iL  ic^  34;  >i-  18  ;  Cameron  v. 
Ma^kerson,  15  D.  657.  As  to  prescriptiao-~£nk.  iii.  7,  2  :  iii.  7,  8:  iii.  7, 13;  Stair,  ii.  12,  22  ; 
Forties  00  Tithes,  331. 
Lerd  Advocate  (Gordon),  Sir  R.  Palmer  Q.C,  and  Fortes,  for  the  appellants. 
Tke  Attorn^  General  (Rolt),  and  Hail,  fot  the  respondent. 


LOKD  Cranvorth.-— My  Lords,  the  case  in  which  your  Lordxhips  are  abdnt  to  pronounce 
jodgment,  is  an  appeal  against  part  of  an  interlocutor  pronounced  by  the  Second  Division  of  the 
Comt  of  Session  in  an  action  of  modification  and  locality,  which  was  brought  before  the  Court  by 
the  Rev.  William  Paul,  Doctor  of  Divinity,  minister  of  the  parish  of  Banchory-Devenick,  in  the 
county  of  Aberdeen. 

That  proceeding  was  instituted  in  order  to  have  an  increase  to  his  salary  as  minister  of  the 
parish  fixed  upon  certain  lands  in  the  parish  of  Banchory-Devenick  of  which  he  was  minister, 
*hich  he  alleged  to  have  never  been  valued  for  teind.  That  proceeding  was  commenced  by  a 
summons  on  the  25th  March  1S62,  and  the  Court  of  Teinds  (which  is  substantially  the  Court  of 
Session)  made  a  remit  thereupon  to  the  Lord  Ordinary  to  examine,  whether  there  were  any  free 
teinds.  The  minister    the  parish.  Or.  Paul,  on  that  lodged  a  minute  suting,  that  there  were 
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unvalued  lands  in  the  parish,  the  rental  of  vhich  he  alleged  to  be  jf496a.  And  if  that  vere  so, 
then  according  to  an  old  Statute  the  teinds  would  be  capable  of  being  augmented  to  the  extent 
of  one  fifth  of  that  amount,  which  would  be  about  £locx>.  The  Lord  Ordinary  made  a  remit  to 
the  Teind  clerk  to  inquire  whether  there  were  any  free  teinds.  And  the  Teind  clerk,  on  the  loth 
Decemtwr  1862,  reported,  that  there  was  undoubtedly  a  certain  amount  of  the  free  teinds,  and 
that  if  the  unvalued  moss  and  grass  lands  were  to  be  taken  into  account,  there  was  a  consideraUe 
amount  of  free  teinds.  Upon  that,  the  Lord  Ordinary,  without  expressing  any  opinion  himself 
or  hearing  any  argument,  remitted  the  case  to  the  Inner  House,  and  the  Inner  House  shortly 
afterwards  appointed  the  pursuer  to  condescend  articulately  upon  the  lands  which  he  alleged 
were  subject  to  teind.  That  was  done,  and  after  that,  answers  were  put  in  by  the  heritors.  And 
then  before  going  into  proof,  an  argument  was  had  before  the  Inner  House,  which  was  very  much 
in  the  nature  of  an  argument  upon  relevancy,  the  question  being,  whether,  supposing  the  state- 
ment of  the  condescendence  to  be  true,  that  there  were  lands  unvalued,  the  minister  had  made 
out  to  the  satisfaction  of  the  Coiut,  that  he  was  entitled  to  have,  and  ought  to  have,  an  augment- 
ation of  his  stipend.  Upon  that,  the  Inner  House,  having  heard  the  argument,  modified, 
decerned,  and  ordained  the  constant  stipend  and  provision  of  the  kirk  and  parish  of  Bancfaory- 
Devenick  to  have  been  for  the  year  1862  of  such  an  amount,  to  be  paid  in  the  mannerand  attbe 
time  there  set  forth.  I  need  not  go  into  fhe  detail  of  that ;  it  is  immaterial ;  but  the  interlocutor 
concludes  with  these  words,  "decuiring,  that  this  modiBcadon  and  the  settlement  of  any  locali^ 
thereof  shall  depend  upon  its  being  shewn  to  the  Lord  Ordinary,  that  there  exists  a  fund  for  the 
purpose." 

The  cause  having  been  remitted  to  the  Lord  Ordinary,  the  parties  then  went  into  proof,  and 
the  Lord  Ordinary  made  a  report,  whereby  he  found,  that  the  question  whether  there  are  or  are 
not  frje  teinds  depends  on  the  question,  whether  the  decreets  of  valuation  relied  on  relate  to  the 
whole  lands  or  only  to  parts  of  them.  Substantially  he  may  be  taken  to  have  found  far  the 
heritors,  that  is,  the  respondents,  t»  omnibus  against  the  claim  of  the  minister. 

It  is  necessary  to  call  your  Lordships' attention  shortly  to  the  statements  of  the  condescendence 
and  the  answers  to  them.  The  condescendence  on  the  part  of  the  pursuer  consisted  of  various 
statements,  that  particular  lands  in  the  parish  which  be  sets  forth  in  the  different  articles  of  dte 
condescendence,  never  had  been  valued  for  teind,  and  therefore  remained  liable  to  his  demand. 
The  Inner  House  having  decreed,  that  if  he  could  establish  that  there  were  free  teinds,  he  was 
entitled  to  an  augmentation,  the  answer  of  the  heritors  was,  that  all  the  lands  on  vhich  he  so 
condescended  had  in  substance  already  been  valued  for  teind,  and  therefore  none  remained  liable 
to  the  augmentation  of  his  salary. 

It  is  not  necessary  to  trouble  ourselves  with  many  of  these  articles  of  condescendence,  because 
the  question  is  eventually  narrowed  to  the  point,  whether,  in  respect  of  two  particular  portions  of 
land,  the  barony  of  Findone,  or  some  of  the  lands  therein,  and  the  barony  of  Portlethen,  the 
heritors  have  or  have  not  made  out,  that  the  whole  of  those  lands  had  been  valued  for  teind. 
The  heritors  relied,  in  respect  of  the  barony  of  Findone,  upon  a  decreet  of  valuation  madetmder 
the  Statute  of  Charles  I.  dated,  I  think,  in  the  year  1682,  which  valuation,  they  contended, 
embraced  the  whole  barony  of  Findone.  With  regard  to  the  barony  of  Portlethen,  they  relied 
not  upon  that  decreet,  but  on  another  decreet  in  the  year  1 709,  which,  they  contended,  exhausted 
the  whole  barony  of  Portlethen. 

The  statement  of  the  minister  on  the  subject  of  the  lands  of  Findone  is  found  in  the  loth  and 
jith  articles  of  the  condescendence.  The  loth  is  this: — "The  foresaid  lands  of  Barclayhill, 
(those  are  some  lands  which  have  been  already  mentioned  as  being  in  Findone,)  which  were  occu- 
pied, at  the  date  of  the  summons,  by  Alexander  Leper,  formed  part  of  the  barony  of  Findone. 
The  said  decreet  of  valuation  does  not  value  or  fix  the  teind  m  the  said  lands  «  Bardaybill, 
Neither  does  the  decreet  value  or  fix  the  teind  of  that  portion  of  the  lands  of  Baden  toy,  possessed 
by  James  Mowat  for  a  money  rent,  or  the  teind  of  any  part  of  the  lands  of  Calsayend  and  Med- 
dens.  These  lands  of  Barclayhill,  Calsayend,  Meddens,  and  that  part  of  the  lands  of  Badentoy, 
occupied  by  James  Mowat  at  the  date  of  the  decree  at  a  money  rent,  which  now  belong  to  the 
defender,  James  Dyce  Nicol,  Esq.,  are  all  undervalued  for  teind.  The  present  rental  of  these 
lands  amounts  to  not  less  than  jf534,  one  fifth  whereof,  for  teind,  is  /^loo  idr." 

Then  by  the  tiext  condescendence  they  state,  that  a  large  extent  of  the  lands  and  barony  of 
Findone  was,  at  the  date  of  the  said  decree,  uncultivated  and  partly  in  moss.  These  waste  and 
moss  lands  were  not  included  in  the  decree  along  with  the  arable  lands,  which  alone  were  there- 
by valued,  and  in  respect  of  which  the  tenants  paid  victual  rent.  The  following  subjects  were 
waste  or  moss  lands  at  the  date  of  the  decree,  and  are  unvalued,  but  have  now  been  improved 
and  converted  into  teindable  subjects.  I  need  not  trouble  yonr  Lordships  with  stating  them  in 
detail 

With  regard  to  Portlethen,  the  14th  condescendence  states,  that  the  teinds  of  part  of  the  lands 
and  barony  of  Portlethen,  and  also  part  of  the  lands  of  Balquhaime,  Clashfarquhar,  Auqubor- 
thies,  and  others,  all  lying  within  the  parish  of  Banchory- Dcvenicl^  were  valued  hy  dea«e  of 
the  Lor^ls  Commissioners,  dated        January  1709,  following  upon  a  Certain  summons,  whidi 
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was  menticmed.    Tlie  only  portions  of  the  said  lands  and  barony  of  Portlethen  which  were  con- 
tamed  in  the  prepared  state  of  the  proof  in  the  process  of  valuation,  and  which  were  valued  and 
mchded  m  the  said  decree,  were  certain  farms  which  he  mentions,  and  which  were  contiguous, 
and  art  all  embraced  in  the  farm  now  called  Mains  of  Portlethen,  presently  tenanted  by  Mr. 
Robert  Walter.    At  the  date  of  their  valuation,  Ae  said  lands  comprehended  nearly  the  whole 
of  the  barony  of  Portlethen  that  was  then  under  tillage.    Of  the  remaining  lands  of  Portlethen, 
all  of  aiiich  are  now  unvalued,  a  small  part  is  believed  to  have  been  arable  at  the  date  of  the 
valuation,  but  by  far  the  greater  part  was  then  uncultivated,  and  either  in  moss  or  grass,  and  has 
since  been  reclaimed.   The  rental  of  these  unvalued  lands,  so  far  as  they  are  teindable  subjects, 
is  not  less  than  £,^y>,  whereof  one  fifth  is  j^io6.    That  is  about  the  same  as  in  the  barony  <k 
FindoDe. 

I  have  stated  that  the  Lord  Ordinary  reported  against  the  minister  and  in  favour  of  the  herit-< 
ors.  It  is  unnecessary  to  say  more  on  this  point  than  that  in  fact  he  reported  in  favour  of  the 
heritors  as  to  almost  everything,  but  certainly  as  to  the  lands  of  Findone  and  Portlethen. 

The  case  was  then  brought  by  reclaiming  note  before  the  Inner  House,  and  the  Inner  House 
then  pronounced  the  interlocutor  which  forms  the  subject  of  the  present  appeal.  That  inter- 
lonitor  was  pronounced  on  the  5th  of  February  1865,  and  is  as  follows  ; — "  Recall  the  interlocutor 
complained  of,  in  so  far  as  regards  the  objections  stated  by  the  minister  in  the  loth,  nth,  and 
i4di  article?  of  the  revised  condescendence."  Those  are  the  articles  to  which  I  have  referred ; 
"and  find  that,  according  to  the  true  construction  and  effect  of  the  decree  of  valuation  c^  1683, 
the  tdnds  of  those  portions  of  the  barony  of  Findone,  if  any,  which  are  not  embraced  within  the 
^wdal  subjects  enumerated  in  the  rental  moduced  by  the  pursuer  and  adopted  as  the  basis  uid 
limits  of  the  decree  of  valuation,  are  unvalued  :  Find,  that  the  teinds  of  the  lands  of  Barclayhill, 
Calsayend,  and  Meddens,  mentioned  in  the  said  decree,  are  not  valued  by  the  said  decree : 
Find,  that  the  terms  of  the  said  decree  are  not  such  as  to  exclude  a  proof  or  inquiry  before 
answer,  that  the  teinds  of  the  parcels  of  lands  mentioned  in  the  i  iih  article  of  the  condescendence, 
or  any  of  them,  are  unvalued."  So  much  as  to  Findone.  Then  the  Court  proceeds  to  find,  that, 
"according  to  the  true  construction  and  effect  of  the  decree  of  valuation  of  1709,  the  teinds  of 
those  portions  of  the  barony  of  Portlethen,  if  any,  which  are  not  embraced  within  the  special 
subjects  enumerated  in  the  prepared  state  of  the  proof  which  forms  the  basis  and  limit  of  the 
decree  of  valuation,  are  unvalued ;  Quoad  ultra,  adhere  to  the  Lord  Ordinary's  interlocutor ; 
and  remit  to  his  Lordship  to  direct  such  in(}uiry  as  may  be  rendered  necessary  by  this  inter- 
locator,  and  to  proceed  further  as  shall  be  just ;  reserving  in  the  mean  time  all  question  of 
enmses." 


The  ground  on  which  the  Inner  House  proceeded  as  to  the  lands  comprised  in  the  i  itb  and 
I4tfa  articles  of  the  condescendence,  was,  that  it  did  not  appear  on  the  face  of  the  decrees  of 
16B2  and  1709,  that  the  lands  which  were  thereby  valued  for  teinds  must  of  necessity  include  all 
lands  referred  to  in  those  two  articles. 
Where  a  decree  purports  in  terms  to  have  valued  all  the  lands  of  a  parish,  for  the  purpose  of 
ascertaining  the  teind  to  which  the  heritors  are  liable,  no  question  can  afterwards  be  raised  as 
to  any  of  the  lands  which  it  emlu-aces  being  teindable.  The  decree  concludes  everything.  So, 
where  it  purports  to  have  valued  any  part  of  a  parish  known  by  some  general  designation,  as  a 
harooy,  no  question  can  be  afterwards  raised  as  to  the  lands  included  under  that  designation, 
except  by  shewing,  that  the  lands  now  passing  under  that  designation  comprise  subjects  which 
did  not  form  part  of  what  was  valued  under  that  same  name  by  the  decree. 

The  Court  below  were  of  opinion,  that  though,  possibly,  the  lands  valued  by  the  decree  of  1682 
as  lands  of  Findone  may  comprehend  the  whole  barony  other  than  Barclayhill,  which  is  mentioned 
in  the  loth  article,  yet  that  is  not  the  necessary  construction  of  the  decree ;  so  as  to  the  lands  in 
Ponlethen,  referred  to  in  the  14th  article.  The  Court,  therefore,  by  their  interlocutor  of  the  Jth 
February  i  S65,  allowed  the  parties  to  go  to  proof  on  the  point,  whether  the  valuations  did  include 
the  ^ofas  of  the  lands  of  these  two  baronies  of  Findone  and  Portlethen,  excludinj^  however,  the 
bads  comprised  in  the  loth  article. 

The  ground  on  which  the  appellants  complain  of  this  interlocutor  is^  that  the  decree^  fairly 
intetivtted,  do  necessarily  comprise  ^  the  lands  which,  at  the  respective  dates  of  ^e  decrees, 
ooDstitoted,  and  now  constitute,  the  barony  of  Findone  and  the  barony  of  Portlethen.  Whether 
they  are  wairanted  in  the  contention  depends  entirely  on  the  true  construction  of  the  decrees 
thonsdves. 

And  first,  as  to  the  decree  of  1682,  relating  to  Findone,  it  appears  to  have  been  made  in  a  pro- 
cess of  valuation  prosecuted  by  one  Alexander  Bannerman,  an  heritor  in  the  parish  of  Banchory, 
against  Mr.  James  Gordon,  parson  of  the  parish,  and  the  then  bishop  of  Aberdeen.  The  decree, 
after  referring  to  the  statutable  authority  under  which  the  Court  was  acting,  proceeds  thus  : — 
"  And  true  it  is  and  of  verity  that  the  teinds,  parsonage,  and  vicarage  of  the  sds.  persewars, 
their  lands,  baronie,  and  others  underwritten — viz.  the  lands  and  baronie  of  Findone,  the  lands 
of  Cookstoune,  Calsayend,  Meddens,  Badentoy,  with  their  pertinents,  lying  within  the  parochine 
(rf  Banchory-Devenick,  and  sheriffdome  of  Kincardine,  are  yet  unvalued."   it  then,  after  stating 
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that  the  then  pursuer  had  produced  his  titles  to  the  lands  libelled,  proceeds  thus  :  "  As  also  the 
sd.  pursuer's  procurator  produced  ane  rentall  of  the  halll  lands  lybelled,  whereof  the  tenor 
follows  : — Imprimis,  Rob^  Hunter,  in  Findone,  pays  yearly  43  bolls  of  meiU  and  beir ;  Richani 
Bannerman,  in  Findone,  pays  yearly  46  bolls  of  meill  and  beir  for  bis  occupation  of  the  lands  of 
Findone ;  Robert  Anderson,  at  the  milne  of  Findone,  pays  for  his  occupation  of  the  Milne 
Plough  and  croft  thereof  yearly,  24  bolls  of  meill  and  beir ;  Alexander  Leper,  in  Barclayhill,  for 
his  occupation  of  the  lands  of  Barclayhill,  100  merks  money  yearly  ; "  and  thai  proceeds  vith 
the  rental  of  other  lands  not  described  as  of  Findone. 

The  Commissioners  then,  after  stating  the  proceedings  taken  for  verifying  the  rental,  go  on 
thus  to  make  their  valuation  ; — "The  sd.  Commissioners  have  found  and  declared,  and  hereby 
find  and  declare  the  constant  rent  and  true  availl  of  the  sd.  lands  in  stock  and  teiods,  both 
parsonage  and  vicarage,  to  be  now  and  in  all  time  coming,  the  panicular  soumes  of  money  and 
quantities  of  victuals  afto*  specified,  vizt.  die^sd.  lands  of  Fmdone,  formerly  possesst  by  the  sd 
Robert  Hunter,  and  now  by  Wm.  Smith,  to  be  worth  in  stock  and  teind,  parsonage  and  vicar- 
age, the  number  of  20  bolls  meill  and  20  bolls  beir,  the  teind  whereof  extends  to  the  number  of 
4  bolls  meill  and  4  bolls  beir  :  Item,  that  part  of  the  sd.  lands  of  Findone,  possesst  by  the  sd. 
Richard  Bannerman,  the  number  of  so  bolls  meill  and  30  bolls  beir,  in  stock  and  teind ;  the 
teind  whereof  extends  to  the  number  of  4  bolls  meill  and  4  bolls  beir  :  Item,  the  mtlne  of  Findone 
and  Milne  Pleugh  and  croft  thereof  possesst  by  the  sd.  Robert  Anderson,  the  numb<;r  of  24  bolls 
victualU,  meill,  and  beir,  and  money  in  stock  and  teind  ;  the  teind  whereof  extends  to  the 
number  of  4  bolls,  3  firlots,  and  one  fifth  part  of  one  firlot  of  victuall,  and  £1  12s.  niMiey."  I 
do  not  think  it  important  to  refer  to  the  rest  of  the  decree. 

The  appellants  contend,  that  the  valuation  must  necessarily  be  held  to  include  the  barony. 
They  rest  their  argument  on  these  grounds.  The  barony  of  Findone  certainly  formed  part  of  the 
lands  libelled ;  the  rental  put  in  by  the  heritor  is  stated  to  be  a  rental  of  the  whole  lands 
libelled,  and  though  the  rental  does  not  in  terms  mention  the  barony,  yet  it  enumerates  three 
persons  as  being  tenants  in  Findone,  besides  a  fourth,  who  was  tenant  of  Barclayhill,  which,  by 
the  tenth  article  of  the  condescendence,  is  admitted  to  form  part  of  the  barony.  The  necessary 
inference,  therefore,  (the  appellants  say,)  is,  that  these  four  subjects  constituted  the  whole  of  the 
barony.  It  would  otherwise  be  untrue  to  say,  that  the  rental  was  a  rental  of  the  whole  lands 
libelled. 

But  is  this  a  legitimate  inference  from  the  language  af  the  decree  ?  I  cannot  think  that  it  is. 
Suppose  the  fact  to  have  been,  that  the  barony  at  the  time  of  the  decree  comprised  not  only  tbe 
four  subjects  specifically  mentioned,  hut  also  mosslands  yielding  no  rent,  but  held  by  the  heritor 
himself,  it  would  not  hie  inaccurate  to  say,  that  the  rental,  though  silent  as  to  these  lands,  was  a 
rental  of  the  whole  lands  libelled.  It  would  state  all  tbe  rent  yielded  by  the  lands  libelled,  and 
so  might  fairly  be  described  as  a  rental  of  all  the  lands  libelled.  On  this  very  short  ground 
I  have  satisfied  myself,  that  the  interlocutor  properly  admitted  the  parties  to  proof. 

Tbe  facts  as  ta  the  barony  of  Portlethen  are  substantially  the  same.  The  question  as  to  this 
barony  arises  on  a  decree  of  valuation  dated  the  19th  of  January  1709.  In  this  case  no  rental 
was  carried  in  by  the  heritors  as  in  the  decree  of  1682,  but  the  Commissioners  found,  that  tbe 
teinds  of,  inter  alia,  all  and  whole  the  lands  and  barony  of  Portlethen,  were  yet  unvalued ;  and 
the  heritor,  Alexander  Thomson,  having  produced  his  titles  to  these  lands  and  barony,  the  Com- 
missioners found  and  declared  the  just  worth  and  constant  yearly  avail  of  the  lands  of  Portlethen, 
with  its  pertinents,  to  be  £"^^7  6j.  81/.  The  decree  states  various  inquiries  made  shewing  in 
detail  how  that  sum  was  arrived  at  It  is  possible,  as  in  tbe  case  of  the  barony  of  Findone,  that 
the  lands,  the  rents  of  which  are  enumerated  as  making  up  the  ;£357  6Lr.  Zd.^  might  comprise 
the  whole  of  the  barony.  But  this  certainly  does  not  appear  ex  facie  of  the  decree.  Od  tbe 
contrary,  the  decree  shews,  that  Alexander  Thomson,  the  heritor,  was  seized  of  tiw  whole  lands 
and  barony  of  Portlethen,  whereas  nothing  appears  to  be  valued  but  certain  lands  described  as 
beii^  lands  of  Portlethen.  In  these  circumstances,  I  think  the  Court  below  woe  right  in  not 
treating  the  question  as  concluded  by  the  decree,  and  in  auAorizing  an  tnqiury  to  ascertain 
whether  there  were  lands  unvalued. 

With  respect  to  the  lands  of  Barclay  Hill,  Calsayend,  and  Meddens,  mentioned  in  the  lolh 
article  of  the  condescendence,  the  interlocutor  was  clearly  right  The  decree  in  terms  earludes 
those  lands  from  the  valuation,  and  I  agree  with  the  argument  at  the  bar,  that  the  Commissioners 
had  no  authority  to  declare  lands  prospectively  not  to  be  hable  to  teinds.  They  must  therefore 
be  treated  as  lands  not  valued. 

My  opinion  is,  therefore,  that  the  interlocutor  complained  of  was  in  all  respects  right,  and  so 
that  the  appeal  ought  to  be  dismissed  with  costs,  and  I  humUy  move  your  Lordsh^ 
accordingly. 

Lord  Westbury. — My  Lords,  this  suit  and  the  determination  of  it  are  matters  of  very  great 
concern  generally  to  the  heritors  in  Scotland.  No  doubt  the  payments  made  by  them  and 
the  ralue  of  their  estates  have  for  a  long  period  of  years  been  calculated  upon  the  belief,  that 
these  decrees  of  valuation  would  not  be  %atly  disturbed.  And  I  think  it  very  desirable,  that  tbe 
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priodpfe  should  be  established,  that  a  very  liberal  interpretation  should  be  given  to  the  language 
of  thne  decrees,  so  as  to  suppon  long  usage,  and  the  conclusions  that  fairly  may  be  derived 
fiom  Uw  acquiescence  of  persons  vho  bad  an  interest  in  disturbing  such  decrees  if  not  veil 
founded.  Where,  therefore,  there  are  general  words  of  designation  found  in  a  decree  of  valua- 
tian,  which  may  fairly  be  considered  as  comprehending  a  whole  district,  such  as  a  parish  or 
barmy,  effect  should,  I  think,  be  given  to  those  general  words.  But  the  decree  which  has  been 
nude  in  the  present  case,  and  the  confirmation  which  I  trust  your  Lordships  will  give  to  it,  will 
found  to  rest  upon  a  principle  of  construction  which  preserves  eutirely  unaffected  the  general 
principle  to  which  I  have  referred. 

The  argument  of  the  appellants  was  founded  almost  entirely  upon  this,  that  inasmuch  as  the 
word  "  barony  *'  is  found  in  the  libel,  the  barony,  as  an  entire  thing,  must  be  considered  as  com- 
prehended in  the  words  "libelled,"  and  so  it  might  have  been  if  the  words  "the  lands  libelled" 
had  Qot  been  followed  by  a  specific  enumeration,  which  would  have  the  effect  of  cutting  down 
the  generality  of  the  expression  '*  barony,"  and  shewing,  that  the  iiarony,  as  one  comprehensive 
thing,  was  not  included  in  the  valuation.  Now  that  appears  to  be  the  case  with  regard  to  the 
filuation  of  Findone.  And  the  same  observation  is  applicable  to  the  decreet  of  valuation  as  to 
the  barony  of  Poctlethea. 

The  argument  of  the  appellants  was  founded  entirely  on  these  words  :  "Hem,  the  prmcipal 
diipositian  6t  the  haill  lands  lybelled."  Those  words,  they  said,  referred  to  the  libel,  and  in  the 
hMl  you  find  the  lands  of  the  pursuers,  the  barony  and  others,  respectively  ascertained.  But 
then  those  words  "  the  haill  lands  libelled  "  are  followed. by  other  words  running  :  "  The  [Mirsuer's 
procurator  produced  one  rental  of  "  the  haill  lands  libelled."  "  Now  the  signification  and  extent 
of  the  phrase  "  the  haill  lands  libelled  ^  in  the  one  case  must  of  course  be  the  same  as  the 
enent  of  the  same  phrase  "the  haill  lands  libelled"  in  the  other.  But  the  recital  of  the  "haill 
bods  libelled  "  is  there  given  in  extenso,  and  it  plainly  appears  from  that  recital,  that  certain 
lands  only  were  intended  to  be  comprehended  in  the  words  of  reference  "  the  haill  lands 
libelled ; "  the  enumeration  and  description  are  confined  to  those  particular  lands,  and  there  are 
no  words  comprehensive  of  the  general  barony.  Therefore  this  must  be  the  conclusion,  either 
that  the  lands  specified  included  "  the  haill  lands  libelled,"  and  therefore  included  the  barony, 
that  is,  that  the  lands  specified  were  co-terminous  and  co-extensive  with  the  barony,  an  hypothesis 
wbich  is  contradicted  by  the  result  of  the  inquiry  ;  or  else  the  conclusion  must  be,  that  the  specific 
enumeration  following  the  words  "  the  haill  lands  libelled ' '  confined  the  generality  of  the  phrase 
"  the  haill  lands  libelled  "  to  the  things  enumerated.  1  think  it  is  plain,  that  the  last  conclusion 
is  the  correct  <Hie.  I  think  the  words  of  the  decreet  plainly  carry  on  the  &ce  of  them  sufiicient 
endenoe,  that  the  valuation  is  confined  to  the  lands  which  are  specified,  and  that  it  was  not 
inteBded  to  take  into  consideration  the  generality  of  the  word  "  barony,"  or  to  include  the  other 
lands  uncultivated  which  might  be  included  witfam  the  precincts  of  the  barony. 

Notwithstanding,  therefore,  the  general  rule,  which  I  trust  will  be  adhered  to,  of  giving  in 
bvoor  of  long  usage  or  acquiescence  a  liberal  interpretation  to  the  words  of  the  decree,  yet,  as 
the  decree  carries  on  the  face  of  it  clear  evidence,  that  none  but  certain  specific  lands  were  taken 
into  account,  i  think  it  is  impossiUe  to  give  the  decree  a  greater  extent. 

I  concur  in  the  observation  of  my  noble  and  learned  fHend,  and  think  it  unnecessary  to  add 
anything  to  what  he  has  said.  I  therefcHre  concur  in  the  motion  he  has  made,  that  this  interlocutor 
be  afhrmed. 

Lord  Colonsay. — My  Lords,  I  have  felt  considerable  anxiety  in  regard  to  the  coiu^e  that 
shoukl  be  taken  in  this  case,  and  I  have  heard  with  very  great  satisfaction  the  observations  which 
have  now  been  made  by  my  noble  and  learned  friend  who  last  addressed  the  House,  as  to  the 
iniportance  of  supporting  such  decreets  when  they  can  fairly  and  properly  be  supported,  and  in 
particular  of  supporting  decreets  which  are  in  the  predicament  in  which  this  decreet  is.  For 
jroor  Lordships  may,  perhaps,  have  observed,  that  this  is  one  of  those  decreets  the  proceedings  in 
regard  to  which  were  destroj^  by  a  calamitous  fire  that  took  place,  and  which  were  attempted 
to  be  set  up  to  the  best  alulity  of  the  country  at  the  time,  by  ordering  such  extracts  of  those 
decreets  as  bad  been  given  out  to  be  l»ought  back  into  Court,  and  to  fonu  a  record  of  those 
decreets.  But  the  effect  of  that  is,  that  materials  which  might  otherwise  have  been  referred  to  in 
order  clearly  to  explain  and  support  the  decreet  are  no  longer  accessible  and  available  for  the 
purpose;  But  if  it  appears  on  the  face  of  the  decreet,  that  there  are  good  objections  to  allowing 
It  to  be  decided,  that  a  part  of  the  lands  mentioned  in  the  decreet  had  been  valued  ;  still  more, 
if  it  appears  absolutely  on  the  face  of  the  decreet  that  they  were  not  valued,  then  I  apprehend, 
that  die  Court  has  no  other  course  than  to  hold,  that  these  lands  stand  unvalued,  and  whether 
the  reasons  why  they  had  not  been  valued  were  valid  reasons  or  not,  the  l^t  remains,  that  they 
*ere  unvalued,  and  the  Court  must  deal  with  them  accordingly. 

Now,  in  the  present  case,  the  judgment  of  the  Court  has  dealt  with  two  classes  of  lands 
nwitioned  in  this  decreet  It  was  held,  that  with  regard  to  one  of  them  the  decreet  shews,  that 
that  class  of  lands  was  not  valued  at  all.  I  perfectly  concur  in  that  finding  of  the  Court.  I 
think  it  is  plain  upon  the  face  of  the  decreet,  that  these  p<ux:els  of  lands  which  are  mentioned 
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at  page  93  were  not  valued,  but  excluded  from  valuation.  For  the  decreet  says,  that,  "  as  to  the 
rent  of  the  said  lands  of  Barclay  Hilt,  Calsayend,  and  Meddens,  and  money  rent  of  Badentoy, 
the  said  Commissioners  find  and  declare,  that  the  rent  of  the  said  lands  is  not  liable  in  payment 
of  tind  dewtie,  the  samen  being  paid  upon  the  accompt  of  mossmail  allenarly." 

Now  it  is  quite  true,  that  they  had  no  power  to  pronounce  any  finding,  that  the  lands  were  free 
from  teinds,  but  the  meaning  of  that  finding  is,  that  those  lands  being  in  their  opinion  free  fmn 
teiod  they  had  not  valued  them.  The  reason  why  they  were  unvalued  is  assigned  on  the  ba 
of  the  decreet,  and  the  Court  will  judge  of  the  validity  of  that  reason. 

But  in  regard  to  another  portion  of  the  lands  here,  I  mean  the  lands  which  are  not  so  excepted 
from  valuation,  the  general  principle  arises,  whether,  taking  first  the  case  of  Findone,  the 
valuation  is  to  be  read  as  comprehending  the  vhole  of  the  Iwds  libelled.  Now  it  appears  from 
the  libel,  that  the  action  was  brought  fw  the  parpose  of  having  the  heritor's  lands  libdled,  and 
it  describes  them  in  this  way,  "  that  the  teinds,  parsonage  and  vicarage,  of  the  said  pursuers, 
their  lands,  baronies,  and  others  underwritten,  viz.  the  lajids  of  Meddens  and  Badentoy,  wi£ 
their  pertinents  lying  within  the  parochine  of  Banchory- Devenick  and  sheriflTdom  of  Kincudine^ 
are  yet  unvalued."  Therefore  Calsayend,  Meddens,  and  Badentoy  are  not  stated  as  part  of  the 
barony  of  Findone,  but  the  lands  and  bamny  of  Findone  are  brought  forth  to  be  valued.  Nov, 
what  does  that  mean?  It  is  not  uncommon  to  tallc  of  all  the  lands  in  a  barony  and  the  whole 
barony  as  the  lands  and  barony  of  so  and  so.  That  is  the  construction  which  my  friend,  the 
Lord  Advocate,  endeavoured  to  put  upon  this  expression  here.  It  might  be  or  it  might  not  beso. 
But  I  think  it  is  clear,  that  it  is  not  necessarily  so,  because  there  may  be  lands  of  Findone  which 
are  only  part  of  the  barony  of  Findone.  And  therefore  "the  lands  and  barony  of  Findone" 
are  not  necessarily  an  expression  for  one  and  the  same  thing  as  "  the  lands  in  the  barony  of 
Findone."  I  think  it  appears  here,  that  there  were  lands  in  the  barony  of  Findone  which  were 
not  part  of  "the  lands  of  Findone,"  because  I  think  it  is  stated  in  the  record  and  not  contra- 
dicted, and  it  seems  to  be  assumed  by  the  parties,  that  the  lands  of  Barclayhill  formed  part  of 
the  barony  of  Findone;  and  they  are  not  part  of  the  lands  of  Findone.  Therefore  it  is  clear, 
that  in  regard  to  the  expression  in  this  case  "the  lands  and  barony  of  Findone,"  they  are  not 
of  equal  extent  with  "  the  lands  of  Findone,"  because  the  barony  of  Findone  comprehended  at 
least  Barclayhill,  which  was  not  part  of  the  lands  of  Findone,  and  it  may  have  comprehended 
other  things  which  were  not  part  of  the  lands  of  Findone,  as  well  as  BarclayhilL 

Now,  the  minister,the  defender  in  the  present  action,  says,  that  there  were  a  great  manyotber 
things  besides  Barclayhill  which  were  not  part  of  "the  lands  of  Findone,"  and  if  we  see,  that 
there  was  land  which  was  parcel  of  the  barony  of  Findone,  which  did  not  form  part  of  the  lands 
of  Findone,  and  which  was  not  valued  here,  it  is  not  unreasonable  to  suppose,  that  inquiry  may 
shew,  that  there  were  other  parcels  in  the  same  condition.  The  minister  says,  that  there  were, 
and  he  has  specified  a  number  of  such  lands  in  article  3  of  his  condescendence. 

Now,  all  that  the  Court  has  done  is  to  say,  that  this  decreet  does  not  conclude  inquiry,  and  that 
inquiry  should  be  made ;  that  is  the  whole  extent  of  the  judgment,  and  I  think,  that  is  a  reason- 
able judgment  to  pronounce.  The  Court  has  not  said  how  far  the  onus  may  rest,  or  how  loi^ 
the  onus  may  rest,  upon  the  pursuer  or  upon  the  defender.  That  is  left  open  for  investigalioo. 
It  may  shift  in  the  course  of  the  inquiry,  and  some  things  may  be  adduced  which  will  thro*  the 
onus  upon  the  one  side,  and  other  circumstances  may  be  proved  which  may  throw  it  upon 
the  other.  It  is  upon  the  balance  of  the  whole  evidence,  that  the  Court  has  eventually  to  deter- 
mine whether,  upon  the  fair  construction  o(  this  decreet,  it  did  or  did  not  comprehend  any  ol 
those  parcels  of  land  which  the  minister  describes  in  article  3  of  the  condescendence. 

Then  with  regard  to  the  barony  of  PorUethen,  the  same  general  observations  apply,  thmi^ 
there  is  not  here  the  special  difficulty,  which  I  mentioned  in  the  other  case,  of  detecting  upon  the 
face  of  the  proceedings  the  parcels  of  land  which  formed  the  barony,  and  were  known  1^  that 
name.  But  the  same  principle  applies.  I  must  say,  however,  that  in  making  up  this  rerord  I 
think  it  would  have  been  better,  that  the  minister  should  have  been  required  to  condescend  upon 
the  particular  lands  in  the  barony  of  Portlethen  which  he  says  were  not  valued  for  teinds.  He 
has  done  so  in  regard  to  Findone,  but  he  has  not  done  so  in  regard  to  Portlethen.  I  should  have 
liked,  that  that  should  have  been  required,  because  then  it  would  have  limited  the  inquiry  to 
those  particular  lands,  and  not  have  left  open  a  wide  range  as  is  here  done.  However,  that  is 
still  open  to  correction.  I  think  we  cannot  alter  the  decreet  by  reason  that  not  having  been 
done,  for  it  does  not  appear  to  have  been  objected  to  by  the  other  party. 

Upon  these  grounds,  I  am  of  opinion,  that  the  judgment  which  has  been  suggested  by  your 
Lordships  is  the  correct  one.  I  observe  in  the  condescendence,  and  in  the  opinions  of  the  Court, 
that  this  decreet  was  based  upon  the  rental  produced  by  the  heritors.  I  am  not  quite  sure,  that 
that  was  so,  as  I  read  the  decreet,  because  the  decreet  of  valuation  states,  that  the  minister 
podured  another  rental,  and  he  referred  that  rental  of  his  to  the  oath  of  the  heritors,  and  the 
heritors  deponed  upon  that  rental.  Now,  it  was  upon  the  result  of  that  oath,  that  the  judgment 
proceeded,  and  we  nave  not  that  before  us;  it  is  one  of  the  things  whidi  has  vanished,  and  that 
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is  one  leason  vhy  there  is  a  difficulty  in  this  inquiry,  but  I  do  not  tlitnk  it  ofTects  the  merits  of 
tbejn^mcQt  which  has  been  pronounced,  and,  therefore,  1  will  not  go  further  into'it. 

Interlocutors  appealed  from  affirmed^  and  appeal  dismissed,  -with  costs. 

ApptlUmt^  Agents,  Hill,  Reid,  and  Drunimond,  W.S. ;  W.  Robertson,  Westminster. — 
Et^taJtHts'  Agents,  Tods,  Murray,  and  Jamieson,  W.S. ;  Martin  and  Leslie,  Westminster. 


MAY  i6,  1867. 

Mrs.  Eleanor  Jane  Somerville  or  Dickson  and  Husband,  Appellants,  v. 
Dr.  Samuel  Pagan  and  Others,  Trustees,  Respondents. 

Husband  and  Wife — Postnuptial  Contract — Contingency  of  Wife  Surviving — Construction — By 
postnuptial  contract  between  S.  and  Mrs.  S.,  narrating,  that  it  was  made  "  in  order  to  regulate 
the  interests  they  are  to  have  in  their  property  S.  gave  to  Mrs.  S.,  in  case  she  survived  him, 
a  liferent  allenarly  in  the  property  that  might  belong  to  S.  at  his  death,  such  liferent  to  be 
subject  to  the  maintenance  of  the  children,  ami  on  Mrs.  S.'s  decease  all  the  subjects  so  liferented 
by  her  to  go  to  the  children,  and  if  no  children,  then  to  the  heirs  of  S.  On  the  other  hand. 
Sirs.  S.  gave  to  S.  and  the  children  in  fee  all  her  goads,  etc.  Mrs.  S.  died  be/ore  S.,  who 
afterwards  made  other  di^ositions  of  his  property. 

Held  (aflirming  judgment^  Thai  the  deed  was  intended  to  provide  only  for  the  contingency 
of  the  wife  surviving  the  Musband^  and  as  she  had  died  before  the  husband,  it  had  no  effect  on 
the  succession  of  S.^ 

This  was  an  appeal  from  interlocutors  of  the  Second  Division  as  to  the  construction  of  the 
mairiage  contract  of  Colonel  Somerville  and  his  wife,  Eleanor  Dixon,  dated  i8t8,  which  was  as 
follows: — "The  parties  following,  viz.  Henry  Erskine  Somerville,  captain  in  the  service  of  the 
Honourable  East  India  Company,  on  the  one  part,  and  Eleanor  Dixon,  dai^hter  of  the  deceaseid 
John  Dixon,  at  Knightswood,  on  the  other  part,  considering,  that  they  were  married  at  Glasgow 
on  the  1 8th  day  of  June,  in  the  year  r8i6,  without  entering  into  written  articles  as  to  the  division 
of,  or  succession  to,  any  property  then  belonging  to  them,  or  which  they  might  acquire  or  succeed 
to,  01  interest  which  they  or  their  children  or  heirs  might  have,  in  the  event  of  a  dissolution  of 
ttu  marriage  by  the  death  of  one  or  other  or  both  of  them,  which  in  part  arose  from  the  said 
Eleanor  Dixon  not  being  fully  acquainted  with  the  rights  that  belonged  to  her  under  the  settle- 
meat  executed  by  her  father:  Therefore,  and  in  order  to  regulate  the  interests  which  the  said 
Henry  Erskine  Somerville  and  Eleanor  Dixon  are  to  have  in  the  property,  means,  and  estate 
peseotly  belonging  to  them,  or  that  they  may  acquire  or  succeed  to  during  their  marriage,  or 
that  they  may  afterwards  come  to  have  right  to,  tiave  resolved  to.  execute  these  presents  in 
mamier  and  to  the  efiect  following,  viz. : — The  said  Henry  Erskine  Somerville  hereby  dispones, 
aui^s,  conveys,  and  makes  over  to  and  in  favour  of  the  said  Eleanor  Dixon,  his  spouse,  in  caie  she 
nmves  hioii  the  hill  liferent  rightof  every  property,  money,  means,  and  effects  of  every  denomin- 
i^OD  that  may  pertain  and  belong  to  him  at  bis  death,  for  the  said  Eleanor  Dixon  her  ^ferent  use 
allenarly,  but  reserving  to  the  said  Henry  Erskine  Somerville  full  power  to  burden  bis  said  effects 
or  estate  with  an  annual  payment  or  payments,  not  exceeding  in  all  £25  sterg.,  to  such  person  or 
persons,  as  he  shall  bequeath  the  same  to  by  any  deed  or  writing  under  his  hand  ;  and  it  is 
hereby  declared,  that  the  said  liferent,  under  the  above  reservation,  shall  be  subject  always  to 
the  maintenance,  clothing,  and  education  of  the  child  or  children  that  may  be  procreated  of  the 
marrl^;  and  upon  the  decease  of  the  said  Eleanor  Dixon  the  whole  subjects,  money,  means, 
and  effects  liferented  by  her  as  aforesaid,  are  hereby  conveyed  to  the  child  or  children  of  the 
marriage,  and  if  more  than  one,  to  be  divided  in  such  proportions  as  the  said  Henry  Erskine 
Somerville,  and  failing  him,  the  said  Eleanor  Dixon,  shall  see  proper,  by  a  writing  under  his  or 
her  hand,  and  failing  such  division,  equally  among  them;  and  in  case  of  no  children  existing  of 
the  present  marriage,  it  is  hereby  understood  and  agreed,  that  the  whole  property,  means,  and 
estate  to  be  liferented  as  aforesaid,  sh.iU  belong  and  'accresce  to  the  heirs  and  executors  of  the 
said  Henry  Erskine  Somerville  or  his  assignees,  upon  which  he  reserves  the  power  <^  bequeathing 
and  disposing  of  as  he  may  think  proper ;  which  provisions,  under  the  condition  after  mentioned 
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the  said  Eleanor  Dixon  hereby  accepts  of  in  full  satisfaction  of  all  claims  she  can  by  law  ask  or 
de>nand  through  the  decease  of  the  said  Henry  Erskine  Somerville,  her  husband,  in  case  she 
survives  him,  and  in  full  of  all  claims  that  her  heirs,  executors,  or  nearest  of  kin  can  aslc  ta 
demand  on  any  account  whatever,  by  and  through  her  decease,  in  the  event  of  predeceasing  ber 
said  husband.  On  Che  other  part,  the  said  Eleanor  Dixon,  in  consideration  of  the  l^ore 
narrated  settlement,  hereby  dispones,  assigns,  conveys,  and  makes  over  to  and  in  favour  of  the 
said  Henry  Ersicine  Somerville,  her  husband,  and  the  children  of  the  marriage  in  fee,  whom 
failing,  to  the  said  Henry  Erskine  Somerville,  his  heirs,  executors,  and  assignees  whatsoever, all 
goods,  gear,  numey,  means,  and  effects  whatsoever  presently  belonging  to  berjor  which  she  may 
succeea  or  have  right  to,  and,  in  particular,  without  prejudice  to  this  general  conveyance  in  the 
event  of  no  children  existing  of  the  marriage,  she  hereby  assigns,  conveys,  and  makes  over  to 
her  said  husband,  his  heirs,  executors,  or  assignees,  the  sum  of  ^looo  sterg.,  bequeathed  to  her 
by  her  Other's  settlement,  with  power  to  the  said  Henry  Erskine  Somerville,  and  his  foresaid^ 
to  uplift  and  sue  for  payment  of  the  said  sum,  and  interest  that  may  be  due  thereon,  and  upon 
payment,  to  grant  the  necessary  discharges  for  the  same,  and  do  and  exercise  every  power  thai 
the  said  Eleanor  Dixon  could  do  herself ;  it  being  always  understood,  and  it  is  hereby  conditioned 
and  agreed,  that  in  the  event  of  the  said  Eleanor  Dixon  surviving  her  said  husband  and  tio 
children  existing  of  the  marriage,  she  shall  have  it  in  her  power  to  will  and  dispose  of  the  said  sum 
of  ^looo  sterg.,  or  such  parts  thereof  as  she  may  think  proper ;  and  both  parties  consent,"  etc. 

Mrs.  Somerville  died  in  1840.  Colonel  Somerville  died  in  1863,  leaving  one  child,  the 
appellant,  (the  wife  of  Mr.  Dickson,)  who  was  bom  after  the  date  of  the  said  marriage  contract 
In  1852  Colonel  Somerville  executed  a  trust  disposition  and  settlement  conveying  his  whole 
estate  to  trustees,  (the  respondents,)  and  giving  various  legacies.  The  daughter  claimed  under 
the  marriage  contract  of  1818,  treating  it  as  binding  on  Colonel  Somerville,  and  the  trustees 
raised  an  action  of  muUiptepoinding  to  have  it  declared  whether  the  said  postnuptial  contract 
was  not  dependent  on  the  wife  surviving  Colonel  Somerville,  and  so  that  it  became  inoperative 
in  consequence  of  her  dying  before  the  husband.  The  Lord  Ordinary  (Barcaple)  held  the  post- 
nuptial contract  was  binding,  and  had  not  been  subsequently  revoked,  and  therefore,  that  Mn. 
Dickson  was  entitled  under  such  settlement  to  the  whole  free  estate  of  the  testator.  The  Second 
Division  recalled  this  interlocutor,  and  found,  that  the  settlement  of  1818  "contained  in  the 
postnuptial  settlement  was  intended  to  take  effect  and  could  only  take  effect  in  the  event  of  the 
said  Colonel  Somerville  predeceasing  his  wife,  and  that  he  having  survived  his  wife,  had  fall 
power  to  setde  and  dispose  of  his  succession,  heritable  and  moveable,  notwithstanding  said 
postnuptial  contract,  and  that  his  succession  falls  to  be  regulated  by  the  trust  disposition,"  etc. 

Mrs.  Dickson  now  appealed  against  the  latter  interlocutor. 

The  appellant  in  her  printed  case  stated  the  following  reasons  for  reversing  the  interlocutor:— 
t.  Because  the  settlement  of  his  property  by  Colonel  Somerville  in  favour  of  his  children  con- 
tained in  the  postnuptial  contract  of  marriage  and  mutual  settlement  dated  13th  August  1818, 
was  not  intended  to  be  and  was  not  limited  to  the  single  event  of  the  marriage  being  dissolved 
by  the  death  of  the  husband,  a.  Because  the  said  postnuptial  contract  and  mutual  setUement 
could  not  be  effectually  revoked  by  Colonel  Somerville  without  the  concurrence  of  his  wife,  nor 
superseded  by  his  merely  gratuitous  deeds,  and  inasmuch  as  it  never  was  recalled  by  mutual 
consent  of  the  spouses,  it-  became  upon  the  death  of  Mrs.  Somerville  a  final  and  iirevocaUe 
settlement  of  the  whole  estate  which  should  belong  to  Colonel  Somerville  at  the  time  of  his  deadi 
upon  the  appellant  Mrs.  Dickson,  the  only  child  of  the  marriage. 

The  respondents  in  ^tir  printed  case  stated  the  following  reasons  for  affirming  the  inteiioca- 
tors: — I.  The  posmuptial  contract  of  1818  intended  to  operate  as  a  settlement  only  in  the  event 
of  Colonel  Somerville  predeceasing  bis  wife,  an  event  which  did  not  happen.  2.  The  deed  of 
j8i8  conferred  no  vested  right  upon  the  children  of  the  marria;^^e,  but  created  a  mere  AAtf 
successionis.  3.  The  deed  or  t8i8,  so  far  as  regulating  the  succession  of  Colonel  SomervilK's 
estate  after  his  wife's  death,  was  revocable  by  Colonel  Somerville  at  pleasure. 

Sir  H.  Painter  Q.C.,  and  Selwyn  Q.C.,for  the  appellants.— The  interlocutor  of  the  Court  below 
was  wrong.  This  was  an  ordinary  marriage  settlement  for  onerous  cause  providing  for  all  tbe 
usual  events,  and  having  all  the  characteristics  of  a  settlement  for  the  benefit  of  children.  The 
wife  on  her  part  renounced  her  legal  rights,  and  there  was  no  contingency  of  survivorship  in  her 
part  of  the  deed,  and  there  was  no  reason  for  implying  any  contingency  in  the  husband's  pan  of 
the  deed.  It  is  well  settled,  that  settlements  of  property  are  not  to  be  defeated  by  the  mere 
accidents  of  life  not  connected  with  the  bequest — Key  v.  Key,  4  De  Gex,  M.  &  G.  73.  And  such 
contracts  are  to  be  viewed  favourably  for  the  children — Per  L.  Cowan  in  Rogerson  v.  RogersoH, 
3  Macpb.  691. 

There  was  nothing  irrational  in  such  a  provision  for  the  children,  for  it  could  not  fakeeffect  is 
their  favour  until  the  death  of  both  parents,  and  the  fatber  would  be  in  uncontrolled  enjoyoicnt 
of  the  {Koperty,  subject  only  to  this,  that  he  should  not  disappoint  the  children's  expectations  by 
purely  gratuitous  deeds— Bell's  Pr.  §§  1971,  19S1,  1985-7;  Ersk.  iii.  8,  38-42.  There  wu 
nothing  for  example,  to  prevent  him  makii^  a  reasonable  provision  for  the  children  of  the 
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second  nuiTtage.  Yet  such  a  contract,  inasmuch  as  the  children  vere  provided  for,  was  irrevo- 
cable by  the  father  alone.  It  was  not  like  a  donatio  inter  virum  et  uxorem,  where  no  equivalent 
is  given  cm  one  side — Hepburn  v.  Brown,  2  Dow,  342;  Macpherson  v,  Graham,  M.  6113; 
GtntUsf.  AUken,  4  S.  749;  Anderson  v.  Garonvay,  15  S.  435 ;  Kidd  v.  Kidds,  2  Macph.  227; 
Weed  r.  Fairley,  2  S.  549. 

The  Attorney  General  (Rolt),  and  Anderson  Q.  C,  for  the  respondents. — The  sole  question  is 
one  of  coostniction,  and  from  the  whole  terms  of  the  contract  it  is  obvious,  that  Colonel  Somer- 
ville  btended  only  to  provide  for  the  single  contingency  of  the  wife  surviving  him.  The  parties 
vere  nevly  married,  and  it  was  not  likely  he  would  tie  up  his  hands  from  being  able  to  provide 
fat  children  of  any  second  nuuriage.  The  provision  to  the  wife  is  expressly  stated  to  be  "i» 
flUf"  she  survived  him.  And  there  is  no  provision  of  the  fee  to  the  children,  which  must  have 
been  the  case  if  it  had  been  intended  to  be  an  absolute  and  general  settlement,  nor  is  there  any 
eidusion  of  UgtHm.  The  construction  insisted  on  by  the  appellants  would  lead  to  monstrous 
results,  for  if  the  wife  died  and  the  husband  should  have  married  a  second  wife  and  had  children, 
he  would  have  been  unable  to  make  any  provision  for  these  children,  because  he  bad  locked  up 
his  whole  estate  in  favour  of  the  children  of  the  first  wife.  The  deed  of  1818  was  revocable  by 
Coknel  Somerville,  for  the  children  had  no  vested  right,  and  were  in  no  way  made  parties  to  the 
deed,  it  was  a  mere  spes  successionis  which  they  had,  the  absolute  control  being  vested  in  the 
hi\KX— Mackintosh  v.  Gordon,  4  Bell's  Ap.  Ca.  105;  Ralston  v.  Hamilton,  4  Macq.  Ap,  Ca. 
397;  ante,  p.  1135.  Even  assuming  the  deed  was  irrevocable,  the  father  was  not  prevented  by 
that  deed  from  leaving  his  property  as  he  pleased,  50  long  as  he  left  a  reasonable  provision  to  the 
children — Cumming  v.  Kennedy,  M.  6441 ;  Cunningham,  M,  13,024;  Ormiston  v.  Ormistont 
Hume  Dec  531.  And  here  he  had  left  a  reasonable  provision  to  his  daughter.  The  case  of 
Hepburn  v.  Brown  was  a  case  of  donatio  inter  virum  et  uxorem,  and  not  a{^cable  to  the 
present  case. 

Sir  R.  Palmer  replied. — As  to  the  alleged  conditional  character  of  the  husband's  provi^on  to 
the  wife,  there  is  nothing  peculiar  in  the  words  "  in  case  she  survives,"  for,  of  course,  she  could 
not  take  anything  unless  she  survived.  As  to  the  general  proposition,  that  when  a  parent  cm- 
tracts  to  leave  bis  conquest  to  the  children,  he  satisfies  that  contract  by  leaving  them  a  reason- 
able provision,  and  he  can  do  what  he  pleases  with  the  rest,  there  is  no  authority  in  the  law  of 
ScMbnd  in  its  favoar.  The  cases  of  Cunningham,  M.  13^24,  and  Ormiston,  Hume,  531,  when 
eumined,  are  in  favour  of  the  appellants. 


Lord  Chancellor  Chelmsford. — My  Lords,  two  questions  were  raised  upon  this  appeal — 
1^  Whether,  upon  the  true  construction  of  the  postnuptial  settlement  of  the  father  and  mother 
of  the  appellant,  Mr?.  Dickson,  any  interest  accrued  to  her  as  the  only  surviving  child  -of  the 
ntairiage ;  2d,  whether  this  postnuptial  settlement  was  revocable  at  the  father' s  pleasure,  or,  at 
all  events,  whether  it  was  not  good  against  his  gratuitous  alienation.  If  the  first  question  is 
answered  in  the  negative,  an  answer  to  the  second  question  will  become  unnecessary. 

The  first  question  is  one  purely  of  intention,  to  be  collected  from  the  language  of  the  deed, 
ud,  therefore,  decisions  upon  other  cases,  or  the  principles  of  the  law  of  Scotland  with  respect 
to  dispontions  to  parents  and  children,  are  of  little  use  except  so  fax  as  they  may  assist  in  giving 
a  meajun^  to  the  words  that  are  employed. 

The  recital  or  naTrative  of  the  deed  from  which  the  purpose  of  it  may  be  collected,  consists  of 
two  ports,  one  containing  the  reason  of  its  being  made,  the  oiher  the  object  intended  to  be  carried 
ont 

The  reason  for  the  settlement  is  expressed  to  be  to  supply  the  want  of  written  articles  previous 
to  the  marriage  of  the  spouses,  as  to  the  division  of,  or  succession  to,  any  property  then  belong- 
ing to  them,  or  which  they  might  acquire  or  succeed  to,  or  interest  which  they  or  their  children 
or  hdrs  might  have  in  the  event  of  a  dissolution  by  the  death  of  one  or  both  of  them.  All  these 
nents  will  not  be  provided  for,  if  the  settlement  of  the  husband's  property  is  restricted  to  the 
single  event  of  his  wife  surviving  him. 

Bat  the  reason  being  thus  stated,  the  object  and  intention  of  the  settlement  are  expressed  "  to 
be  in  order  to  regulate  the  interests  which  the  said  Henry  Erskine  Somerville  and  Eleanor 
Dixwi  are  to  have  in  the  property  presently  belonging  to  them,  or  that  they  may  acquire  or 
succeed  to  during  their  marriage,  or  that  they  may  afterwards  come  to  have  right  to."  To 
*03)niplish  this  object,  Henry  Erskine  Somerville  dispones,  &c.,  to  and  in  favour  of  Eleanor 
Dixon,  his  spouse,  in  case  she  survives  him,  "  the  full  lifer«it  of  every  property,  money,  means. 
Hid  efiects  irf  every  denomination  that  may  pertain  and  belong  to  him  at  his  death,  for  the  said 
Eleanor  Dixcm,  for  her  liferent  use  allenarly." 

It  was  said  on  behalf  of  the  appellants,  that  the  disposition  being  of  everything  beltmging  to  the 
husband  at  \ui  death,  and  being  for  the  liferent  use  of  his  wife,  the  words  "  in  case  she  survives 
nin,*  were  necessarily  involved  in  the  subject  of  the  disposition  and  the  term  of  enjoyment,  and, 
''coiding  to  die  maxim,  "expressio  eorum  queetaciteinsuttt  nikU  operatur^  are  mere  surplusage 
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But  there  is  also  another  rule  in  the  construction  of  deeds  which  must  not  be  disregarded,  that 
no  words  are  to  be  rejected,  if  they  can  receive  a  sensible  interpretation.  Now  the  words  "  if  she 
survives  him"  appear  to  me  to  be  not  only  susceptible  of  a  consistent  application,  but  to  be  of 
essential  service  in  ascertaining  the  meaning.  Even  if  those  words  are  included  in  those  which 
follow,  they  may,  from  that  circumstance  alone,  indicate  the  intention  of  the  settlement  more 
clearly. 

If  the  disposition  of  vhat  might  belong  to  the  husband  at  his  death,  and  the  liferent  given  to 
the  wife,  vould  have  been  sufficient  in  themselves  to  denote,  that  her  intnest  would  depend  on 
her  husband  predeceasing  her,  thai  the  words  "if  she  survives  him"  appear  to  me  to  become 
emphsuic  words— expressive  of  an  intention,  that  only  upon  that  contingency  the  wife  was  to 
have  what  was  provided  for  her.  In  other  words,  it  was  a  gift,  upon  the  condition  of  her 
surviving,  of  a  liferent  of  all  that  the  husband  should  iiave  at  his  death. 

If  this  is  the  proper  construction  of  this  first  disposition,  then  all  the  subsequent  fmes  hinge 
upon  it,  and  the  words  in  which  they  are  expressed  sufficiently  evidence  this  intendon.  The 
words  "  upon  the  decease  of  the  said  Eleanor  Dixon,  the  whole  subjects,  money,  means,  and 
effects,  liferented  as  aforesaid,"  may  certainly  mean,  and  the  dispositions  are  perfectly  consisteal 
if  they  do  mean,  "  liferented  to  the  wife  in  case  she  survives."  Even  in  this  event,  the  hushanci 
does  not  relinquish  all  jiower  over  his  property,  for  be  has  reserved  a  right  to  designate  the  pro- 
portion in  which  the  children  shall  take  after  the  death  of  their  mother.  This  appears  to  me  to 
fortify  the  opinion  1  have  formed;  for  if  the  father  thus  reserves  to  himself  a  power  to  regulate 
the  mode  of  succession  of  his  children  in  the  event  of  his  wife  surviving  him,  it  could  hardly  have 
been  his  intention,  if  he  survived  his  wife,  that  he  should  lose  all  power  of  disposition  over  his 
own  property.  The  settlement  then  proceeds — "  in  case  of  no  children  existing  of  the  present 
marriage  "  (which,  to  be  consistent  with  what  has  preceded,  must  mean  children  at  the  decease 
of  the  wife)  "  the  whole  property,  means,  and  estate,  to  be  liferented  as  aforesaid,  shall  belmg 
and  accresce  to  the  heirs  and  executors  of  the  husband  or  his  assignees."  I  think,  that  these 
words  strengthen  the  construction  which  was  adopted  by  the  Judges  of  the  Second  Divisi(m,and 
with  which  I  agree,  that  the  close  of  the  limitations  shews,  that  they  were  all  framed  upon  the 
event  of  the  husband  being  dead  upon  their  taking  effect,  and  that  they  all  depend  upon  this 
contingency.  I  think  that  no  aid  in  the  construction  can  be  derived,  one  way  or  the  other,  from 
the  absolute  disposition  of  the  wife's  property  to  the  husband  on  the  one  hand,  compared  with 
the  contingent  disposition  of  his  property  to  her  on  the  other.  All  that  can  be  said  upon  the 
subject  is,  chat  the  settlement  was  the  result  of  a  mutual  agreement,  and  that  there  is  nothing  in 
the  value  of  the  wife's  property  that  renders  such  an  agreement  improbable. 

Being  of  this  opinion,  it  becomes  unnecessary  to  consider  the  other  question  as  to  the  hus- 
band's power  of  revocation,  and  I  therefore  forbear  to  say  anything  upon  it.  I  think,  therefor^ 
that  the  interlocutor  appealed  from  ought  to  be  affirmed. 

Lord  Cranworth. — The  question,  my  Lords,  in  this  case  is,  Whether,  according  to  the  true 
construction  of  this  postnuptial  contract,  Mrs.  Dickson,  as  the  only  child  of  the  marriage  who 
attained  majority,  became  entitled  on  her  father's  death  in  1863  to  all  the  property  of  which  he  was 
then  possessed ;  and  this  depends  on  the  interpretation  to  be  put  on  the  words,  "  in  case  she 
survives  him,**  which  are  connected  with  the  gift  of  liferent  to  Eleanor  Somerville,  her  mother. 
If  the  contingency  which  these  words  naiuraUy  import  is  to  be  treated  as  applying  to  what  is 
given  to  the  daughter,  then  she  took  nothing  under  the  clause  in  question,  for  her  mother  did  not 
survive  her  father.  But  if  those  words  are  not  to  be  read  as  really  importing  contingency,  hut 
are  to  be  rejected  as  being  merely  expre^io  eorum  qua  tadU  insunt^  then,  unless  other  expres- 
sions can  be  discovered  in  the  instrument  affecting  her  rights,  or  unless  by  the  law  of  Scotland 
those  rights  could  be  varied  by  her  father's  testamentary  dispositicm,  she  became  entitled  on  bis 
death  to  the  whole  of  his  property. 

From  the  time  of  the  death  of  Mrs.  Somerville  in  November  1840,  Major  Soraer\-ille  appears 
to  have  supposed,  that  he  had  a  power  to  dispose  of  his  property  by  will  as  he  might  think  fit 
For  soon  af^er  her  death  he  made  a  will  disposing  of  it  in  a  way  inconsistent  with  the  noti(Mi, 
that  it  all  belonged  absolutely  to  his  daughter.  This  was  inconsistent  with  a  construction  of  the 
postnuptial  contract  which  should  deprive  him  of  such  a  power,  but  it  was  not,  indeed  it  could 
not  be  argued,  that  his  belief  as  to  what  his  rights  were  under  the  instrument  in  question  should 
influence  us  in  the  construction  we  ought  to  put  on  it  It  is,  however,  consistent  with  principle 
uiat  a  Court,  in  endeavouring  to  construe  an  instrument  ambiguously  worded,  should  so  far  take 
into  account  the  probable  intention  of  the  i}artie3,  as  that,  if  the  instrument  is  capable  of  two 
constructions,  one  consistent  and  the  other  inconsistent,  or  less  consistent,  with  what,  aocordiDg 
to  the  ordinary  motives  which  influence  mankind,  the  parties  may  be  supposed  to  have  intendetC 
that  circumstance  may  not  unreasonably  be  uken  into  account  the  Court  in  its  endeavour  10 
interpret  that  which  is  obscure.  Now  here  it  seems  to  me  highly  improbable,  that  Major 
Somerville,  who  was  still  a  young  man,  could  have  intended  to  execute  a  deed  whereby  he 
should  bind  himself  to  secure  to  the  issue  of  his  then  marriage  everything  he  should  possess 
his  death,  to  the  exclusion  of  the  issue  he  might  have  by  any  subsequent  marriage.    He  might 
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leaioiiabty  be  willing  to  secure  it  for  the  benefit  of  the  children  of  his  then  marriage,  if  he  should 
die  in  die  lifetime  of  bis  wife.  1  cannot  think  it  probable  he  could  have  intended  to  deal  with  it, 
if  be  should  survive  his  wife  and  have  a  family  by  a  subsequent  marriage.  Although,  howeveri 
tfcii  ai^xars  to  me  to  be  an  improbable  intention  to  impute  to  htm,  yet  if  the  language  of  the  deed, 
hijlj  coostrued,  leads  necessarily  ur  naturally  to  such  a  result,  we  are  not  at  liberty  to  indulge 
in  speculation,  and  to  give  it  an  unnatural  interpreution  in  order  to  effectuate  what  we  think  it 
probable  the  parties  using  it  really  intended.  But  I  do  not  think,  that  the  language  here  used 
neceisahly  or  naturally  leads  to  the  result  contended  for  by  the  appellants.  Their  argument  is, 
tbai  tbe  words  "  in  case  she  survives  him"  are  to  be  rejected  as  being  merely  expressio  eorum 
fua  taciU  insunt. 

So  far  as  relates  to  the  estate  and  interest  given  to  the  wife  in  liferent,  it  is  correct  to  say,  that 
Ubitit  words  are  necessarily  implied,  because,  unless  she  should  survive  ber  husband,  she  could 
not  take  anything.  But  the  same  reasoning  does  not  apply  to  the  daughter.  If  the  words  are 
to  be  read  as  governing  the  whole  sentence,  then,  as  to  the  daughter,  they  express  something 
Dot  io^ied  in  the  gift  to  her,  so  that  on  the  question  whether  these  words  are  to  be  read  as 
a|)p]icabie  to  the  wife's  liferent  only,  or  are  to  be  carried  on  through  the  whole  gift,  I  am  of 
opinion,  that  they  govern  the  whole.  It  is  a  well  known  canon  of  construction,  that  effect  is  to 
be  given,  if  possible,  to  every  word  used,  and  acting  on  that  rule  we  ought,  1  think,  to  hc^d,  that 
the  words  here  in  question  apply  to  the  interest  of  the  daughter  as  well  as  of  the  mother,  for 
othertfise  they  have  no  operation.  This  construction  is  strongly  favoured  by  looking  to  what  it 
is  which  is  given  to  the  daughter.  She  is  to  have  the  whole  subjects,  money,  mean^,  and  effects 
lifereaied  by  tbe  mother.  I  do  not  mean  to  say,  if  the  construction  required  it,  that  these  words 
tiken  per  se  necessarily  import,  that  the  mother  must  have  previously  enjoyed  for  life  that  which 
is  to  go  to  the  daughter.  The  words,  "  liferented  as  a/oresMd/'  might,  if  the  context  so  required, 
be  taken  to  mean  '*  in  which  the  mother,  if  she  should  survive  her  husband,  was  to  have  a  life- 
rent," i.  e.io  be  a  mere  description  of  the  thing  given.  But  the  more  obvious  meaning  is,  that 
the  daughter  was  to  succeed  to  what  the  mother  had  previously  enjoyed  in  liferent 

The  dause,  it  will  be  observed,  does  not  provide  that,  if  there  should  be  no  child  of  the  mar- 
riage, then  the  whole,  on  the  decease  of  the  wife,  should  revert  to  Major  Somerville  himself,  but 
says,  that  it  is  to  belong  and  accresce  to  hiF  heirs,  executors,  and  assignees.  This,  it  was 
strongly  argued,  shews  tmit  the  deed  in  the  clause  before  us  contemplated  the  death  of  Major 
Somnvtlle  in  the  lifetime  of  his  wif&  otherwise  the  provision  would  nave  been,  that  the  property 
shonld  fat  default  of  issue  revert  to  himself,  or  to  some  such  effect.  The  argument  appears  to 
ate  unreasonable  if  the  words  upon  the  decease  of  the  said  Eleanor  Dixon  "  are  to  be  read  as 
meaning  immediately  upon  her  decease,  or  as  referring  only  to  property  which  she  shoukl  have 
actoally  enjoyed  in  liferent  But  if  the  previous  part  of  the  deed  is  to  be  read  as  contended  for 
by  the  appellants,  i.  as  a  mere  gift  to  Eleanor  for  life,  and  upon  her  decease  to  the  children  of 
the  muTiage,  or  if  no  children,  to  the  heirs  and  executors  of  Major  Somerville,  then,  inasmuch 
as  tbe  subject  matter  of  the  deed  is  the  whole  property  which  Major  Somerville  should  be  pos- 
seted of  at  his  decease,  there  is  no  absolute  inconsistency  in  saying,  that  in  default  of  issue  of 
the  mirriige  it  should  go  to  his  representatives.  I  must,  however,  say,  that  as  he  must  in  such 
a  ckse  as  is  supposed  have  become  in  his  own  lifetime  absolutely  entitled  to  the  whole  in  posses- 
sion, the  provision,  that  at  his  death  it  should  belong  and  accresce  to  his  heirs,  executors,  or 
assignees,  is  very  strange,  and  leads  to  the  supposition,  that  it  could  not  have  been  what  the 
parties  intended. .  All  this  difficulty  is  removed  by  giving  to  the  previous  part  of  the  deed  the 
coDstniction  which  I  venture  to  think  is  the  natural  one. 

The  view  of  the  case  which  I  have  thus  taken  is  rendered  more  clear  by  the  nature  of  the  deed 
ud  the  <^jects  which  it  contemplated.  It  is  a  postnuptial  deed.  By  such  a  deed  the  spouses, 
uordiag  to  the  law  of  Scotland,  could  not  affect  any  interest  which  the  children  would  have 
independent  of  the  marriage  contract  in  the  estate  or  the  father  at  his  decease,  nor  bind  the 
nghti  of  the  wife  in  her  jus  relicta.  The  settlement  begins  by  reciting,  that  the  parties  to  it 
(Uijor,  then  Captain,  Somerville  and  Eleanor  Dixon)  had  married  two  years  previou^y,  without 
vritten  articles  as  to  the  succession  to  any  property  then  belonging  to  them,  or  which  they  might 
acqaire  or  succeed  to,  or  which  they  or  their  children  might  have  in  the  event  of  a  dissolution  of 
the  mirriage  by  the  death  of  one  or  both  of  them.  Therefore,  in  order  to  regulate  the  interests 
*hich  they,  the  said  Henry  E.  Somerville  and  Eleanor  Dixon,  are  to  have  in  the  property 
presently  belonging  to  them,  or  that  they  miy  acquire  or  succeed  to  during  the  marriage,  they 
pr^cd  to  make  the  provisions  to  which  I  have  already  adverted. 

The  object  of  the  parties,  it  will  be  observed,  is  not  stated  to  be  to  make  any  provisions  for 
the  children  whom  they  probably  knew  they  could  not  bind,  or  having  any  reference  to  their 
interest,  but  only  to  regulate  the  rights  of  the  spouses  themselves  in  their  present  and  future 
property  acquired  during  their  marriage,  or  that  they  might  afterwards  come  to  have  right  to. 

Now  this  object  was  fully  carried  into  effect  on  the  part  of  M^or  Somerville,  by  securing  to 
his  wife,  if  she  shonli  surrtve  him,  a  liferent  in  all  the  property  of^ which  he  should  die  possessed ; 
ui  giving  to  the  children  of  the  marriage,  at  ha  death,  what  she  should  have  enjoyed  for  her 
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life.  There  is  nothing  to  be  collected  from  the  recital  sheiring  an  intention  on  the  part  of  Major 
SomerviUe  to  make  provision  for  the  children  m  case  his  wife  should  die  in  his  lifetime,  and  so 
he  should  never  be  called  on  to  make  provision  for  her.  The  deed,  construed  according  to  the 
literal  meaning  of  the  words,  carries  into  full  effect  the  recited  intention ;  and  I  see  no  reason 
for  endeavouring  to  extend  its  operation  beyond  what  the  language  literally  construed  imports. 
On  these  grounds,  I  have  come  to  the  conclusion,  that  the  decision  of  the  Court  of  Session  was 
right. 

I  will  only  add,  that  the  doctrine  of  the  English  Courts,  to  which  we  were  referred  by  Sir  R. 
Palmer,  in  such  cases  as  Key  v.  Key,  4  De  Gex,  M.  &  G.  70y  and  Howgrave  v.  Cartier  (3  V. 
&  B.  79),  even  if  the  rule  of  construction  there  acted  on,  and  which  bad  been  establi^ied  witii 
great  hesitation  by  Lord  Thurlow  utd  Lord  Eldon,  is  to  be  acted  on  in  Scotland,  does  not  »ply 
to  the  present  case.  In  all  those  cases  the  Court  x£  Chancery  felt  itself  warranted  in  hoUio^ 
that  the  object  of  the  will  or  settlement  must  have  been  to  make  an  absolute  provision  for  all  the 
children  attaining  twenty-one,  though  the  language  seemed  to  indicate  the  surviving  of  the 
parents  as  a  C(HulitioD  precedent.  No  such  doctrine  can,  in  my  opinion,  be  attributed  to  the 
deed  now  under  consideration. 

Lord  Westbury. — My  Lords,  I  regret  that  I  cannot  concur  in  the  opinion  of  my  noUe  and 
learned  friends,  but  as  this  is  a  question  not  involving  any  general  principle  or  point  of  law,  but 
turning  entirely  upon  the  construction  of  a  private  instrument,  I  abstain  from  stating  my  reasons 
at  length.  It  would  be  useless  with  regard  to  the  decision  itself,  and  if  there  be  any  validity  or 
force  in  the_  reasons,  it  would  only  have  the  effect  of  weakening  the  confidence  of  parties  in  the 
judgment  to  which  they  must  submit. 

Sir  Rottndell  Palmer.— I  do  not  know  whether  your  Lordships  will  allow  me  to  say  a  single 
word  on  the  subject  of  costs.  Your  Lordships  will  recollect,  that  this  is  a  family  case  arisu^ 
under  the  provisions  of  a  will.  The  property  in  substance  goes  to  the  parties  for  their  own  lif^ 
thot^:h  with  remainder  to  their  children,  and  over  in  case  there  should  be  no  children.  1  do  not 
know  whether  your  Lordships  will  think  that  should  be  considered  with  reference  to  the  questun 
of  costs. 

Mr.  AMdersen, — There  is  do  question  upon  the  construction  of  the  vilL  It  is  upon  Ae 
marriage  settlement. 

Lord  Chancellor. — I  do  not  know  what  my  noble  and  learned  friend  thinks  upon  tbe 
subject  of  costs.  OF  course  I  intended  to  put  the  question  to  the  House,  "that  the  appeal  be 
dismissed  with  costs."    I  do  not  know  whether  my  noble  and  learned  Mend  is  of  that  opinion? 

Lord  Cranworth.— My  Lords,  I  am  sorry  to  say,  that  that  is  my  opinion.  I  have  always 
an  inclination,  in  family  suits,  to  make  the  costs  of  the  parties  come  out  of  the  estate,  but  tliis  is 
not  an  ambiguity  created  by  the  testator. 

Interlocutors  appealed from  affirmed,  and  appeal  dismissed^  with  costs. 
Appellants  Agents,  J.  T.  Mowbray,  W.S. ;  Loch  and  Maclaurin,  Westminster.— JSkqMlfxA' 
Agents^  J.  Shand,  W.S. ;  Slmson  and  Wakeford,  Westminster. 


Mrs.  Mary  Nisbet  or  Diggens  and  Husband,  Appellants,  v.  William 

Robert  Gordon,  Respondent. 

Marriage  Contract — Clause  of  Conquest — Wife's  Conquest — Succession — In  an  aMtenuptial 
tnarriage  contract  between  D.  and  Mrs.  A,  D.  assigned  a  policy  of  insurance  to  trustees,  etc., 
and  Mrs.  D.  transferred  to  them  certain  bdnk-stock,  also  *'  all  sums  of  money,  goods,  gear,  and 
ejects,  and  heritable  and  moveable  estates  which  she  may  conquest  or  acquire  durmg  the 
marriage^*  Her  father  died,  and  by  his  marriage  contract  ski  6ecame  entitUd  to  a  sum  ti 
/1500 ;  and  her  share  of  his  intestate  succession  was  upwards  of  J^iyfioo :  these  sums  Mrs. 
D.  succeeded  to  during  the  marriage. 

Held  (affirming  judgment),  That  the  word  "  conquest "  in  the  above  clause  was  used  in  * 
papular  sense,  and  included  the  above  sums  which  Mrs.  D.  succeeded  to,  and  therefore  that  her 
trustee  was  entitled  to  hold  them  under  the  trusts  of  the  marriage  contract?- 


*  See  previous  report  3  Macph.  609 ;  37  Sc.  Jur.  399.  S.  C.  L.  R.  1  Sc.  ^  136;  5  Maci^u 
H.  L.  75  ;  39  Sc.  Jur.  434. 
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Thi)  was  zn  appeal  from  an  interlocutor  of  the  Second  Division  as  to  the  construction  of  a 
maniage  contract.  Mrs.  Mary  Wilhelmina  Nisbet  or  Diggens  and  her  husband  raised  an  action 
a^st  tbe  trustee  of  her  marriage  contract,  concluding  for  declarator  that  a  sum  of  £i  500  and 
her  share  of  her  father's  estate  were  vested  in  her  notwithstanding  her  marriage  contract. 

The oHidescendence  set  forth,  that  Francis  John  Diggens,  Commander  in  the  Royal  Navy,  in 
l86c^  mairied  Miss  Mary  Wilhelmina  Nisbet,  eldest  daughter  of  Ralph  Compton  Nisbet,  Esq. 
of  Mainbouse,  in  the  county  of  Roxburgh,  and  previously  the  parties  executed  a  marriage  con- 
tnd  appointing  William  Robert  Gordon,  solicitor  in  Banff,  and  others,  the  trustees  of  the  marriage. 
By  saa  marriage  contract,  tbe  intending  husband  assiened  to  the  trustees  a  policy  of  insurance 
w  bb  IHe  widi  the  Standard  Insurance  Company,  dated  in  1854,  for  a  sum  of  £300,  and  entered 
into  die  usual  covenant  to  pay  the  premium.  This  sum  was  settled  on  his  intending  vife  and 
the  child  or  children  of  tbe  intended  marriage.  The  husband  also  obliged  himself  and  his  heirs 
and  executors  to  pay  his  widow  £$0  for  mournings  tf  she  survived  him  ;  and  he  also  assigned  to 
her  such  household  furniture,  etc.,  as  might  belong  to  him  at  the  time  of  his  death.  There  were 
no  other  provisions  in  the  contract  by  tbe  husband  in  favour  of  the  wife. 

On  the  other  hand.  Miss  Nisbet  assigned  to  the  marriage  trustees  some  bank  shares  of  tbe 
Nonh  of  Scotland  Banking  Company,  amounting  to  £250 ;  and  then  followed  this  clause ; 
"And  the  said  Mary  Wilhelmina  Nisbet  hereby  further  assigns,  dispones,  conveys,  and  makes 
o>-er  to  tbe  said  trustees  all  sums  of  money,  goods,  gear,  and  effects,  and  heritable  and  moveable 
Ktates  (rf  every  description,  wheresoever  situated,  which  she  may  conquest  or  acquire  during  tbe 
aiteisttDce  of  the  said  intended  marriage."  And  she  assigned  all  sums  of  money  then  standing 
to  her  credit  in  the  banks. 

The  marriage  took  place,  and  on  2d  November  1863  the  lady's  father  died,  leaving  a  consider- 
able fortone.  By  her  father's  marriage  contract  he  was  bound  to  pay  to  the  children  of  his 
marriage  a  sum  of  ^£3000;  and  as  oiuy  two  daughters  survived,  Mrs.  Diggens  was  entitled  to 
half  that  sum.  Mr.  Nisbet,  as  regards  the  rest  of  his  estate,  died  intestate ;  and  his  estate  of 
Mamhotts^  in  Roxburghshire  was  of  the  value  of  ;£iS,5oo,  subject  to  a  burden  of  £7yxi.  He 
bad  also  smne  bouse  property  in  Banffshire,  and  personal  estate  m  England  and  Scotland  to  the 
'""imt  of  ^23,000. 

The  sole  accepting  trustee  of  Mrs.  Diggens'  marriage,  the  fvesent  respondent,  claimed  to  hold 
all  tbe  sums  which  Mrs.  Diggens  thus  succeeded  to,  and  consequently,  that  such  property  would 
be  subject  to  the  trusts  declared  by  such  contract,  which  were  in  favour  of  the  children.  On  the 
other  band,  Mrs.  Di^ens  and  her  husband  claimied  to  have  this  money  paid  over  to  them  abso- 
Ittely  free  from  the  restrictions  of  their  marriage  settlement ;  and  hence  the  husband  and  wife 
bn^tthis  action  against  their  trustee  to  have  it  so  declared. 

Ijord  Ordinary  (Ormidale),  on  construing  the  marriage  contract,  held,  that  the  pursuers  were 
eatitled  to  succeed.  On  reclaiming  petition,  this  judgment  was  unanimously  reversed  by  the 
Second  Division,  who  held,  that  the  words  had  not  been  used  in  the  technical  sense,  but  in  a 
popular  sense,  and  comprehended  everything  which  the  wife  might  succeed  to  during  the 
nurnage ;  and,  that  this  was  clear  from  the  fact,  that  1t  was  the  wife  who  entered  into  the 
oUtg^ion,  which  was  an  unusual  thing,  and  from  the  relative  circumstances  of  the  parties — the 
luibaad  having  no  property,  and  the  wife  herself  having  nothing  but  her  expectations.  The  Court 
'herefor*  assoilzied  the  defender  from  the  inclusions  of  the  action. 

The  pursuers  appealed  against  the  interlocutor  of  the  Second  Division. 

W  AUffnuy  Otneral  (Rolt),  Sir  R.  Palmer  Q.C.,  and  Andersen  Q.C.,  for  the  ajipellants.— - 
The  L«d  Oi^inary  was  right,  and  tbe  Second  Division  wrong,  in  the  construction  of  this 
lurriage  contract.  It  is  well  settled,  that  the  word  "conquest"  in  such  contracts  includes  only 
«hat  one  acquires  by  industry  or  other  singular  title,  and  excludes  what  comes  by  succession — 
Mem.  Conv.  440 ;  Enkine,  iii.  8,  14 ;  iii.  8,  43  ;  Bank,  i  5,  12  ;  Bell's  Pr.,  %  1975  ;  M.  3047 — 
If,  then,  the  word  has  a  definite  technical  meaning,  there  is  no  reason  why  that  meaning 
^mdd  not  be  given  to  it  here.  It  is  said,  that  it  ought  not  to  receive  the  same  meaning  here, 
because  this  is  a  clause  of  conquest  on  the  part  of  the  wife  and  not  of  the  husband  ;  but  a  wife  may 
ttm  money  as  well  as  her  husband,  as  an  authoress,  artist,  actress,  and  so  forth.  Here  the 
husband  renounced  his  jus  mariti,  and  therefore  the  wife's  earnings  would  remain  her  own. 
If  1  husband  acquires  money  jure  mariti,Xh\^  does  not  come  within  the  term  "conquest" — 
Mirur  v.  Mercer,  i  Fo.  Diet.  197,  M.  3054 ;  Rae  v.  Fraser,  33d  Jan.  1810,  F.  C.  The  same 
nniUQg  should  be  given  to  the  word  where  the  wife  has  by  the  contract  separate  estate,  and  is 
pcdidy  in  tbe  same  situation  as  to  it  as  the  husband  is  as  to  his  own  estate.  It  is  also  said,  that 
tbe  foct  (rf  there  being  a  trust  excludes  the  technical  meaning  of  the  word  '*  conquest ; "  but  this 
onnot  diai^e  the  character  of  tbe  subject  matter.  At  all  events  the  sum  of  £iS°°  cannot  be 
tmted  as  omquest,  for  the  father's  marri^  contract  under  which  it  was  payable  had  already 
wcured  that  sum  to  tbe  wife  before  her  marriage,  and,  therefore,  it  cannot  be  said  to  have  been 
acqoited  during  her  marriage. 

Q.C,aDd  Young^Un  tbe  respondent.— Though  the  word  "conquest"  may  have  a' 
technical  meaning  in  clauses  on  the  husband's  side,  still  it  is  an  entire  novelty  for  a  wife  to  enter 
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into  such  an  obli^tion,  and  there  being  no  instance  of  any  such  case,  or  of  any  technical 
meaning  being  attributed  to  the  word  when  used  in  reference  to  the  wife,  there  is  no  reason  vhy 
a  technical  meaning  should  be  imported  here.  In  strictness,  whatever  a  wife  earns  becomes 
her  husband's,  eo  instantly  and  differs  in  no  respect  from  what  she  gets  by  succession  oi 
legacy.  Hence,  when  a  trust  is  interposed,  it  is  natural,  that  no  distinction  should  be  made 
bitween  what  she  earns  and  what  she  gets  by  legacy.  The  word  "  conquest,"  therefore,  would 
more  properly  be  used  in  the  popular  sense  of  raere  acquisition  or  coming  into  possession — 
whether  of  sums  already  secured  by  contract  or  existing  as  mere  expectations.  Even  when  used 
in  reference  to  the  husband,  the  word  has  a  flexible  meaning — Duncan  v.  Raes^  i5tfa  Feb.  iSio^ 
F.  C;  Douglas  v.  White,  M.  3049;  Prestongrange^  M.  3054.  A  conveyance  in  trust  is  incom- 
patible with  a  clause  of  conquest — Erskine,  iii.  8, 43 ;  Bell's  Diet.,  "  Conquest."  As  to  the 
parties  here  having  contemplated,  that  the  wife  mi^ht,  as  an  artist  or  actress,  have  earned  large 
sums,  the  supposition  is  too  extravagant  as  a  basis  for  construction.  The  technical  meaning 
therefore,  leads  to  so  many  absurd  consequences,  that  the  popular  meaning  may  be  taken  to  be 
that  which  was  intended,  and,  if  so,  the  Second  Division  was  right  in  holding,  that  the  legacies 
of  the  wife,  as  well  as  what  came  to  her  by  virtue  of  her  father's  marriage  contract,  were 
included  in  the  term  "  conquest."  Indeed,  the  fact  of  the  lady  having  large  expectations  at  the 
time  of  her  marriage  points  to  the  same  conclusion. 


Lord  Chancellor  Chelmsford. — My  Lords,  the  question  to  be  determined  upon  tbis 
appeal  is  the  proper  construction  of  a  clauic  in  an  antenuptial  contract  of  the  appellants,  d^ed 
4th  January  i860,  whereby  the  wife  assigned,  disponed,  conveyed,  and  made  over  to  the  trustees, 
of  whom  the  respondent  is  the  sole  acting  trustee,  "  All  sums  of  money,  goods,  gear,  and  effects, 
and  heritable  and  moveable  estates  of  every  description,  wheresoever  situated,  which  she  may 
conquest  or  acquire  during  the  subsistence  of  the  intended  marriage." 

Under  the  marriage  contract  of  Mrs.  Diggens'  father  and  mother,  the  father,  after  binding 
himself,  and  his  heirs  and  executors,  to  pay  to  his  wife,  in  case  she  survived  him,  an  annuity 
/150  for  securing  such  annuity,  bound  and  oUiged  himself  to  settle  and  vest  a  heriuble  bond 
for  £yyoo  in  trustees,  the  interest  to  be  paid  to  himself  during  his  life,  and  after  his  detfb 
to  be  applied  in  payment  of  the  vidoVs  annuity,  and  the  principal  sum,  after  the  death  of  both 
the  parties,  to  go  to  the  child  or  children  of  the  marriage,  but  in  such  proportion^  and  at  such 
times,  as  the  father  might  direct  by  a  writing  under  his  hand,  and  failing  or  such  writings  to  be 
divided  equally  amongst  the  children  of  the  marriage. 

There  were  two  daughters  of  the  marriage.  The  father  having  survived  his  wife,  by  a  deed 
of  direction  dated  the  nth  July  1855,  appointed  one  half  of  the  j^3ooo  above  mentioned  to  the 
appellant  by  her  then  name  of  Mary  Wilhelmina  Nisbet,  reserving  his  own  liferent ;  and  the 
deed  contained  these  words—-"  1  dispense  with  the  delivery  hereof,  and  declare  these  presents  to 
be  good,  valid,  and  effectual,  although  found  lying  by  me  or  in  the  custody  of  any  other  person 
to  whom  1  may  intrust  the  same  undelivered  at  my  death." 

The  father  died  intestate  on  the  2d  November  1863,  leaving  heritable  and  moveable  csutesof 
considerable  value,  to  which  the  appellant  and  her  sister  became  entitled  in  equal  moieties. 

The  questions  upon  the  appeal  are,  whether  the  sum  of  j^ijoo  appointed  to  the  appellant  by 
the  deed  of  direction  of  the  i  ith  July  1855,  and  moiety  of  her  father's  heritable  and  moveable 
estates,  beltmg  to  the  respondent  as  trustee  under  the  marriage  contract  of  the  appellant^  as 
having  bera  conquested  or  acquired  during  the  subsistence  of  the  marriage. 

In  the  construction  of  every  instrument,  whetbo-  will  ae  deed,  words  must  /hrimd  /me  be 
assumed  to  have  been  intended  to  be  used  in  their  ordinary  sense,  and  if  they  nave  a  tedinical 
meaning,  that  meaning  must  likewise  prevail,  unless  it  is  apparent  from  the  context,  or  from  the 
whole  purview  of  the  mstrument,  that  they  require  a  different  interpretation. 

The  word  "  conquest "  is  a  word  of  technical  signification,  and  according  to  Mr.  Bell,  in  §  1974 
of  his  Principles  of  the  Law  of  Scotland,  when  used  substantively  in  marriage  contracts,  com- 
prebends  whatever  is  Acquired,  whether  heritable  or  moveable,  during  the  marriage  by  indusiry, 
economy,  purchase,  or  donation,  but  not  what  comes  by  succession,  or  legacy,  or  accession  to  a 
subject  already  acquired. 

The  ordinary  provision  of  conquest  inserted  in  marriage  contracts,  applies  only  to  the  husband's 
acquisitions  during  the  marriage.  Lord  Cowan,  in  hts  judgment  in  this  case,  says,  a  provisioQ 
made  by  a  wife  of  her  conquest  during  the  marriage  is  unprecedented,  and  so  far  as  any  known 
style  of  contract  of  marriage  can  be  relied  on,  or  any  reported  decision  (m  questions  of  the  kind 
discloses,  there  is  no  instance  on  record  of  a  wife  providing  in  general  terms,  or  specifically, 
conquest  in  its  limited  sense  to  her  husband  and  children. 

A  wife  (as  was  observed  in  ai|fument)  may  acquire  considerable  sums  during  the  marriage,  by 
the  exercise  of  her  musical  or  literary  talent,  or  by  carrying  on  business;  but,  as  Ae  Lord 
Justice  Qerk  remarks,  she  cannot  in  any  legitimate  sense  conquest  or  acquire  anything,  because 
whatever  she  acquires  of  moveable  property  passes  to  her  husband,  and  if  any  heritable  estate 
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comes  to  her  by  succession,  that  vould  not  be  conquest^  and  if  by  donation,  that  would  be  the 
Tor   posite  of  conquest  of  the  marriage. 

Ot  course,  provision  might  be  made  respecting  a  wife's  acquisitions  during  the  marriage,  under 
tbe  term  "  conquest "  in  a  marriage  coDtract,  if  it  was  clear,  that  the  word  was  meant  to  be  used 
iQ  die  same  technical  sense  as  when  applied  to  a  husband's  acquisitions.  But  tbe  absence  of  any 
precedeiu  a  deed  tn  which  a  wife  has  made  provision  for  her  conquest,  in  the  same  sense  in 
which  a  husband's  conquest  is  provided  for,  raises  a  presumption,  that  when  the  technical  word 
is  found  in  a  clause  in  a  marriage  contract,  dealing  with  the  wife's  property,  it  is  not  intended 
to  be  used  in  its  strict  and  technical  sense. 

IIk  word  in  the  present  case  is  not  used  substantively,  but  as  a  vert;^  as  to  which  Mr.  Bell 
(Ann.  §  1975)  says:  "Tbe  word  '  conquest'  is  aUo  sometimes  used  as  a  verb,  'what  we  shall 
conquest  or  acquire,'  or  its  meaning  is  qualified  by  descriptive  words,  and  the  extent  varies  with 
tbe  expression."  By  this  I  understand,  that  the  word  "  conquest/  when  used  as  a  verb,  is  more 
fledUe  than  when  used  as  a  substantive.  Being  then  at  liberty  to  depart  from  the  technical 
sense  of  the  woxl,  if  there  is  a  manifest  intention,  that  it  was  not  to  be  tedinically  applied,  the 
question  ames,  whether  in  the  deed  itself  sufficient  grounds  are  not  to  be  found  for  tte  adoption 
of  a  different  construction. 

Id  an  <Hdinary  provision  of  conquest  the  husband  is  the  absolute  proprietor,  during  his  life,  of 
ererything  which  comes  under  that  denomination,  and  may  dispose  of  it  during  his  lifetime  for 
oneroas  causes,  but  not  gratuitously.  Every  acquisition  made  by  the  wife  during  the  marriage 
bckmgs  to  him,  unless  his  jus  mariti  is  excluded.  There  is  nothing  in  the  smallest  degree 
analogous  to  this  in  the  marriage  contract  of  the  appellants.  The  whole  of  the  wife's  heritable 
and  moveable  estates  of  every  description,  which  she  may  conquest  or  acquire,  are  assigned  to 
tni4ees,  and  they  are  empowered,  with  the  consent  of  the  wife  alone,  to  sell  any  of  the  heritable 
estates  and  convert  them  into  money,  both  tbe  parties  binding  themselves  to  execute  all  deeds 
necessary  for  vesting  the  heritable  estates  in  the  trustees.  The  husband  is  deprived  of  the  power 
f&  toucluDg  the  smallest  portion  of  the  property,  and  instead  of  the  wife  being  the  absolute 
pmprieirix  of  it,  as  in  the  case  of  a  husband  with  respect  to  his  conquest,  she  is  restricted  to  a 
command  over  a  sum  of  ^2000  for  herself,  or  as  a  loan  to  her  husband  on  security,  and  in  case- 
tbe  husband  survives,  the  trustees  with  his  consent  may  advance  to  a  child  or  childreD  any  sum 
Mt  oceieding  £,2,000. 

Soch  a  trust  as  this  is  entirely  at  variance  with  a  provision  of  conquest.  From  the  nature  of 
Ae  deed  in  its  constitution  of  this  trust,  and  from  the  character  of  its  provisions,  I  am  satisfied 
that  tbe  words  "  conquest  and  acquire  "  were  not  used  in  a  strict  technical  sense,  but  were  meant 
to  comprehend  everything  which  might  fall  to  tbe  possession  of  the  wife  during  the  marriage. 
This  will  include  the  £,\^oo  acquired  under  the  deed  of  direction  of  the  iith  July  1855,  as  w^ 
IS  the  moiety  of  the  father's  heritable  and  moveable  estates.  I  therefore  differ  with  the  Lord 
Ordinary,  and  agree  with  the  opinion  of  the  Judges  of  the  Second  Division,  and  think  their 
tsteriocutor  ought  to  be  affirmed. 

Lord  Cranworth. — My  Lords,  by  the  antenuptial  marriage  contract  of  the  appellants,  Mary 
ttHhehnina  Nisbet  and  Francis  John  Diggens,  dated  in  i86c^  the  appellant,  Mary  Wilhelmina 
J^isbet,  assigned  to  trustees,  inter  alia,  all  sums  of  money,  goods,  ^ar,aod  eflects,  and  heritable 
and  moveable  estates  wheresoever  situate  which  she  may  conquest  or  acquire  during  the 
nbsisteDK  of  tbe  said  intended  marriage,  on  certain  trusts  anerwards  declared.  By  the 
mani^  contract  dS  her  parents,  Ralph  Compton  Nisbet  and  Mary  Cameron,  a  sum  of  ^£3000 
bad  been  settled  on  the  children  of  that  marriage,  to  go  to  them  in  such  proportions  as  the 
biber  should  direct.  The  said  Ralph  Compton  Nisbet  survived  his  wife,  and  died  in  18133, 
leaving  issue  only  two  daughters,  of  whom  the  appellant,  Mary  Wilhelmina  Nisbet,  was  one. 
Byadeed  direction,  dated  in  185s,  Ralph  Compton  Nisbet  directed,  that  the  trustees  who 
beU  ihe  i,yxx>  should,  after  his  decease,  pay  over  one  half  thereof  to  his  daughter,  now  Mrs. 
Di^ens.  This  deed  was  not  delivered  as  a  deed,  but  was  kept  by  him  in  bis  repositories.  It 
couaioed,  however,  a  clause  declaring,  that  it  should  have  full  force  at  his  death,  notwi^standing 
tbe  want  of  delivery.  Mr.  Nisbet  left  considerable  property  at  his  death  in  1863,  both  heritable 
and  QMnreable,  to  which  his  two  daughters  became  entitled  in  equal  shares,  as  heirs  portioners 
wdnext  <rf  kin.  The  question  for  decision  is,  whether  the  ^ijooso  directed  to  be  paid  to  Mrs. 
Uiggens,  and  her  share  in  the  heritable  and  moveable  estate  of  her  father,  were  duly  assigned 
by  her  to  the  trustees  appointed  by  the  antenuptial  contract  entered  into  on  her  marriage.  The 
V*stion  turns  entirely  on  the  point,  whether  the  property  to  which  she  so  became  entitled  passed 
■nder  the  description  of  heritable  and  moveable  estate  which  she  might  conquest  or  a'cquire 
dnrii^  the  subsistence  of  the  marria^.  Tbe  Court  below  held  that  it  did  ;  but  the  appellants 
dispute  the  correctness  of  that  decision,  on  the  ground,  that  property  to  which  she  succeeded  as 
beir jponinier  and  next  of  kin  of  her  father,  or  to  which  she  became  entitled  under  her  father's 
deed  of  direction,  is  not  eoHguest  according  to  the  Scotch  law.  It  cannot  be  disputed,  that,  when 
in  a  marriage  contract  the  intended  husbaml  makes,  in  the  ordinary  form,  a  provision  {^conquest 
in  hmm  u  his  wife  or  children,  the  word  "  conquest "  has  a  well  established  definite  meaning, 
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which,  I  assume,  would  not  include  any  part  of  that  to  which  Mn.  Diggens  became  entitled  mi 

her  father's  death. 

A  provision  of  conquest  seems  to  have  been  an  ancient  mode  of  making  a  settlement  for  the 
benefit  of  wife  and  children,  sufficient  probably  in  early  times,  but  ill  suited  to  the  exigencies  of 
the  present  day.  It  was  founded,  as  I  collect  from  the  opinion  of  the  Lord  Justice  Qeric,on  the 
hypothesis,  that  the  spouses  were  bound  together  in  a  sort  of  partnership  to  endure  during  the 
marri^e,  and  then,  at  the  death  of  the  husband,  the  result  of  their  gains  during  the  marriage, 
whether  from  frugality,  industry,  or  purchase,  was  to  be  ascertained.  This  was  anal<^us  to  the 
profits  of  a  commercial  partnership,  and  the  result  was  treated  as  the  ^'ccmquest"  on  which  the 
contract  of  the  husband,  in  favour  of  his  wife  and  children,  attached. 

But  it  is  impossible  to  attribute  to  the  word  "  conquest,"  as  used  in  diis  marri^e  contract,  the 
same  meaning  as  that  which  attaches  to  it  in  an  ordinary  provision  concjuest  by  a  fansbawL 
What  is  to  constitute  conquest,  properly  so  called,  cannot  be  ascertained  till  the  deadi  of  the 
husband,  but  her^  the  assignment  of  what  the  wife  shall  conquest  or  acquire,  operates  imme- 
mediately  on  the  accruing  or  her  title  to  the  property  assigned.  It  is  all  to  be  held  by  trustees 
during  the  marriage  on  trusts  irrecotKilable  with  her  retaining  or  her  husband  retaining,  any 
power  or  control  over  it.  The  argument,  however,  of  the  appellants  was,  that  though  the  incident 
of  conquest,  properly  so  called,  to  which  1  have  referred — I  mean  its  leaving  everything  under 
the  husband's  control  until  his  death, — might  be  inapplicable  to  the  assignment  contained  in  this 
settlement ;  yet  it  would  be  right  to  interpret  the  words  "  which  she  may  conquest  or  acquire" 
as  embracing  only  such  things  as  constitute  conquest  properly  so  called.  Now  it  is  admitted  oo 
all  bands,  ttutt  a  provision  of  conquest  by  a  husoand  does  not  extend  to  or  affect  any  heritable 
or  moveable  estate  which  comes  to  him  during  the  marriage  by  succession  or  legacy,  and  there- 
fore, reasoning  by  analogy,  the  appellants  contend,  that  the  words  used  in  this  antenuptial 
contract  ought  not  to  be  taken  as  extending  to  the  share  of  her  father's  heritable  and  moveable 
estate,  to  which  she  has  succeeded  on  his  death.  I  cannot  agree  to  this  argument  If  no 
technical  meaning  is  to  be  attributed  to  the  words  "  conquest  or  acquire,"  no  one  would  hesitate 
to  say,  that  a  married  daughter,  when  her  fatherdies  ana  leaves  a  large  property  which  descends 
on  her,  acquires  that  property  during  marriage.  She  certainly  acquires  it  at  some  time,  and  if 
she  does  not  acquire  it  during  the  marriage  when  does  she  acquire  it  ? 

No  authority  has  been  produced  to  shew,  that  any  technical  meaning  has  ever  been  attributed 
to  these  words,  "  conquest  or  acquire,"  except  in  the  case  of  a  provision  made  by  the  husband, 
when,  from  the  nature  of  the  contract  into  which  he  is  entenng,  the  word  "acquire"  cannot 
have  its  ordinary  meaning.  Even  if  it  were  necessary  to  adduce  arguments  to  shew,  that  the 
word  "  acquire  "  ought  to  have  its  ordinary  meaning  attributed  to  it,  there  are  cogent  arguments 
on  the  face  of  the  deed  leading  to  that  conclusion.  In  the  first  place,  the  assignment  here  is  by 
the  intended  wife,  not  by  the  husband,  and  it  is  highly  improbable  that  a  lady,  one  of  two  only 
daughters  of  a  gentleman  of  fortune,  should,  on  her  marriage  with  an  oflBcer  in  the  navy,  think 
of  entering  into  an  engagement  to  settle  what  she  should  earn  during  the  marriage  by  her  own 
personal  talents  or  exertion.  Arguments  were  ingeniously  put  to  shew,  that  she  might  during  the 
marriage,  as  an  authoress  or  an  artist,  earn  large  sums,  to  which  she  might  intend  her  contract 
to  refer.  This  seems  to  me  highly  improbable,  and  quite  inadequate  to  justify  the  Court  in  giving 
to  the  words  used  a  technical,  instead  of  their  ordinary,  meaning.  Besides  which,  as  was  tnity 
said  at  the  bar,  all  which  a  married  woman  might  earn  would  from  time  to  time,  as  it  might  be 
realind,  become  the  property  of  the  husband.  But  what  seems  to  me  to  shew  conduavely, 
that  it  is  not  to  earnings  or  acquisitions  in  the  nature  of  conquest  technically  interpreted,  that  the 
deed  referred  to,  is  the  circumstance,  that  the  property  assigned  is  to  go  to  the  trustees,  who  an 
to  deal  with  it  during  the  marriage  in  the  mode  i»^scribed  by  the  contract.  This  is  mconsistrai 
with  conquest  in  its  technical  sense.  It  was  admitted,  that  there  is  no  authtxity  for  holdmg,  that 
a  provision  of  conquest  bad  ever  been  made  the  subject  of  an  assignment  to  trustees,  and  I  am 
persuaded,  that  no  such  case  does  or  can  exist ;  such  a  trust  would  in  foct  he  inconsistent  with 
the  nature  of  ctmquesL  On  these  grounds,  I  think,  that  the  decisioii  of  the  Court  bdo« 
right. 

It  was  argued,  however,  that  different  principles  may  be  applicable  to  the  ^1500  to  which  U« 
wife  was  entitled  imder  her  parents'  marriage  contract,  and  the  deed  of  direction  executed  by 
her  father.  The  argument  was,  that  though  the  precise  amount  to  which  she  eventually  became 
entitled  was  not  ascertained  till  after  the  death  of  her  father  in  1863,  yet  she  had  an  absolute 
indefeasible  title  to  some  part  of  the  ^£3000  secured  by  the  marriage  settlement  of  her  parents 
to  their  children,  and  so  it  was  contended  she  could  not  be  said  in  any  sense  to  have  acquired 
that  sum  during  the  marriage.  But  this  is  a  very  subtle  refinement.  She  had  not  any  part  of 
the  ^^3000  at  the  time  of  the  marriage,  and  it  is  reasonable  to  understand  her  contract  as 
extending  to  everything  not  then  in  her  possession,  but  which  should  come  by  any  means  doriiv 
the  marriage.  She  makes  over  to  the  trustees  a  small  sum  of  bank  stock  of  which  she  was 
possessed  at  the  time  of  the  marriage,  and  the  reasonable  construction  of  the  language  used 
IS,  that  she  meant  to  deal  with  all,  ctf  whidi  she  should  afterwards  become  pouessed,  ii  the 
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tarn  mode  in  which  she  dealt  with  that  which  she  already  possessed.  My  opinion  is,  that  the 
nteriocutor  of  the  Inner  Honse  ought  to  be  affirmed. 

liUU)  Westbury. — My  noble  and  learned  friends  who  have  preceded  me  have  stated  their 
RtsoDs  for  affinninz  this  interlocutor  so  fully,  and  to  my  mind  so  satisfactorily,  that  it  is  unne- 
ccisiry  that  I  should  weary  your  Lordships  by  a  repetition  <tf  them.  I  concur  endrely  in  affinning 
the  inteiiocutor. 

Lord  Colonsay, — My  Lords,  I  entirely  concur  in  the  conclusion  at  which  your  Lordships 
have  arrived.  The  attempt  in  this  case  to  put  on  the  word  "  conquest "  the  particular  constnic- 
tioa  vlitch  the  appellants  contend  for,  is,  to  my  raind,  a  perfect  novelty.  The  word  *'  conquest " 
here  occurs  in  a  marriage  contract,  and  it  is  introduced  into  that  marriage  contract  with  two 
accompanytng  circumstances,  which  prev«it  me  from  giving  to  it  the  interpretation,  that  the 
appellants  contend  for.  In  the  first  place,  it  has  reference  to  what  maybe  acquired  by  the  wife. 
'That  in  a  marriage  contract  is  a  novelty,  and  it  would  be  very  difficult  of  application — I  would 
say  almost  impossible  of  application — if  the  word  "conquest"  be  taken  in  the  sense  in  which  it 
is  ooderstood  m  reference  to  a  provision  of  conquest"  in  a  marriage  contract  In  the  second 
place,  it  is  an  immediate  conveyance  to  trustees  to  be  operative  during  the  subsistence  ^  the 
maniage.  That  again  is  entirely  inconsistent  with  an  tn^inary  provision  of  conquest  in  a 
mani^  contract.  These  two  circumstances  seem  to  me  to  take  the  word  "conquest"  out  of 
the  interpretation  which  the  appellants  contend  for-  I  am  not  quite  certain,  whether  the  appellants 
omiend  for  the  interpretation  of  "conquest"  in  this  marriage  contract  in  the  same  sense  in 
which  "conquest"  provided  by  a  husband  is  understood,  or  in  the  limited  sense  in  which  the 
mrd  oKiquest  is  held  to  be  applicaUe  to  heritable  rights  ;  but  it  is  necessary  for  th^r  case  to 
ptu  opon  the  word  "conquest'  the  meaning  for  which  they  contend  ;  and  they  endeavour  to 
nuke  that  particular  meaning  of  the  word  "conquest"  communicate  itself  to  the  next  word 
"acqoire,"  so  that  the  word  conquest  is  to  have  this  extraordinary,  unusual,  and  unprecedented 
appUcatirai  in  a  marriage  contract,  and  it  is  to  destroy  the  ordinary  meaning  of  tbe  word  that 
neit  follows  it  I  think  these  considerations  are  sufficient  to  shew,  that  the  word  "  conquest " 
here  was  not  used  in  the  sense  for  which  the  appellants  contend.  Indeed,  I  think  the  use  of  the 
void  here  was  simply  a  mistake,  because,  in  the  strict  technical  sense,  it  would  lead  to  a 
constntction  contrary  to  all  precedent,  contrary  to  law,  and  it  mi^ht,  I  think,  lead  to  contending 
far  impbssiUe  consequences.  But  if  you  get  rid  of  the  technical  meaning  of  the  word,  the 
■euing  of  the  conoraa  itself,  and  the  purposes  and  objects  of  the  parties,  are  perfectly  plain.  It 
was  in^ided  to  carry  whatever  was  acquired  by  the  wife  during  the  subsistence  of  the  marriage. 
I  therefore  think,  that  the  judnnent  of  the  Court  below  was  perfectly  right 

Sir  Rmindell  Paimer.  —  will  your  Lordships  permit  me,,  as  you  hare  said  notl^ng  about 
openses,  to  recall  to  your  recollection  the  fact,  that  the  Court  below  thought  this  a  case  in  which 
ao  expenses  should  be  given,  and  no  expenses  were  given. 

Lou>  Westbury.— My  Lords,  it  has  never  been  your  Lwdships*  habit  to  give  encouragement 
to  ^ipeals ;  and  such.encouragement  would  be  given  if,  where  no  costs  were  given  in  the  Court 
bdov,  yoor  Lordships  adopted  the  course  of  not  giving  expenses  on  appeal.  I  think  you  ou^ht 
aot  to  do  so.  This  is  not  a  case  of  ambiguity  arising  on  a  will.  And,  certainly,  I  do  not  think 
tiiat  encouragement  should  be  given  to  appeab,  as  would  be  done  by  the  relaxation  in  such  a 
case  as  this  of  the  ordinary  nil^  that,  unless  under  very  exceptional  drcumstances,  tbe  costs 
foUow  tbe  judgment 

LOBD  Cranworth.— M]!  Lwd^  I  concur  widi  my  noble  and  learned  friend. 

Interlocutors  affirmed.,  and  appeal  dismissed  with  costs. 

AppaiaiUi  AgmtSy  A.  Morison,  5.S.C. ;  W.  Robertstm,  Vi9simm%tn,~Respondeni's  Agtrtts, 
Uoctoi^  Whitehead,  and  Greig,  W.S. ;  Martin  and  Leslie,  Westmmster. 


MAY  20,  1867. 

The  Western  Bank  of  Scotland,  Appellants^  v.  Robert  Addie  of  Viewpark, 
Respondent ;  et  i  a>ntra. 

Company— Misrefa^sentation — Restitution— Repetition  of  price  of  Shares — Mana^r  and  Direct- 
ofs  as  Agents — A.  raised  an  action  against  the  liquidator  of  a  joint  stock  banking  company  to 
reduce  a  purchase  of  shares,  and  claiming  restitution  on  tkep-ound  of fraudulent  representations 
mtetned  in  the  reports  of  the  directors,  by  which  he  was  induced  to  ^rchase^  or  alternatively 
dMmitig  dfonages.    The  liquidator  pleaded,  that  A.  had  duly  become  a  shareholder,  thai  the 
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alleged  misrepresentations  were  not  authorised  by  the  company^  that  A.  had  for  years  received 
dividends^  paid  calls,  taken  part  in  annual  meetings,  and  consented,  like  other  shareholden,  io 
a  resolution  to  wind  up  the  company ^  and  therefore  was  barred from  insisting  in  such  action. 

Held  (reversing  judgment),  Thai  the  pursuer  had  not  stated  matter  relevant  to  entitle  him  to 
issues;  because  (i.)  A.  had  not  brought  home  the  fraud  to  the  company  ;  (2.)  if  the  purcluue 
had  been  procured  by  fraud  of  the  company's  agents,  it  was  voidable  only,  and  not  void,  and  A. 
had  not  taken  steps  to  avoid  it  in  time;  (3,)  that  though,  if  a  company  take  the  benefit  of  a 
contract  procured  by  the  fraud  of  its  agents,  the  Party  defrauded  may  claim  restitutio  in  integrum, 
still  he  can  only  do  so  while  things  are  entire,  and  it  is  too  late  after  the  compare  has  bet* 
wound  up,  or  the  shares  have  been  annihilated  or  changed  in  nature. 

An  action  of  damages  for  deceit  cannot  be  maintained  against  a  company ^  but  only  agaimsi  At 
individual  directors  who  actually  used  the  deceit. 

If  directors  of  a  company  make  stateme$its  which  they  hmt  -no  reasonable  gnmnd  to  believe  to  k 
tmef  this  alone  does  not  amount  in  law  to  a y^vi^— Per  Lord  Cranworth.> 

These  were  appeals  against  certain  interlocutors.  The  first  appeal  was  against  the  interlocutor, 
disallowing  certain  exceptions.  The  second  appeal  was  against  the  interlocutors,  finding  that 
the  pursuer  had  suted  matters  relevant  to  entitle  him  to  go  to  trial ;  there  was  a  cross  appeal  to 
the  second  appeal  as  to  the  form  of  issues. 

The  facts  relating  to  the  actions  vere  substantially  as  follows  : — In  1859  the  action  of  reductioii, 
repetition,  and  relief  was  raised  by  Mr.  Addie  of  Viewpark,  coal  and  iron  master,  against  the  West- 
em  Bank.  The  condescendence  set  forth,  that,  prior  to  185$,  the  pursuer  was  proprietor  of  6fteen 
shares  in  the  bank:,  and  half  of  other  thirty  shares,  and  was  a  customer  of  the  bank  :  In  November 
1855  he  bought  from  the  bank,  through  nominal  parties  acting  for  them,  135  shares  of  capital 
stock  at  the  price  of  ;^76  per  share,  amounting  to  j£i;o,36o,  and  he  paid  that  amount,  and  obtained 
deeds  of  transference  :  That  in  the  reports  of  the  bank  from  1851  to  1855,  the  business  of  the 
bank  was  represented  as  highly  satisfactory  and  flourishing,  that  a  large  sum  had  been  set  aside 
as  a  guarantee  fund  or  rest,  and  that  the  profits  had  been  so  large  as  to  enable  a  dividend  of  7 
per  cent,  on  the  paid  up  capiul  stock  to  be  paid  therefrom.  By  the  contract  of  copartnery, 
dividends  could  only  be  paid  out  of  profitsi,  and,  in  consequence  of  the  annual  repwts  published 
and  circulated,  the  shares  of  the  bank  sold  at  a  high  premium  ;  and  at  the  time  of  uie  sale  to 
the  purstier  they  were  at  £76 :  That  the  statemmts  in  the  said  reports  regarding  the  af&irs  of 
the  bank  were  false,  and  that  no  profits  had  been  made,  but,  instead  thereof,  a  series  of  beavy 
losses  through  had  debts  had  occurred ;  That  the  manager,  Mr.  John  Taylor,  knew  the  said 
statements  were  false,  and  the  directors  also  knew  the  same,  or,  if  they  were  ignorant,  that  this 
arose  from  gross  and  culpable  neglect  of  duty  on  their  part :  That,  in  particular,  the  said  Taylor 
had  in  November  1855,  for  the  fraudulent  puiposeol  effecting  a  sale  of  the  shares,  caused  Thoipas 
Torrance,  agent  for  the  bank  at  Coatbridge,  falsely  to  represent  to  the  pursuer,  that  a  purchase 
of  such  shares  would  be  a  good  investment :  That  the  pursuer  had  relied  on  the  said  reports, 
not  having  any  means  of  knowing  the  true  affairs  of  the  bank,  and  had  bought  the  shares  on  the 
faith  of  the  truth  of  such  reports  :  That  about  November  9,  1857,  the  said  bank  stopped  payment, 
and  a  loss  of  ;£3,ooo,ooo  had  been  incurred.  In  consequence  of  such  purchase,  the  pursuer  bad 
lost  the  mcmey  paid  for  his  shares,  and  ^16^875  beside^  being  calls  made  thereon ;  and  he  bow 
claimed  repetition  of  all  those  sums. 

The  defenders,  the  Western  Bank,  in  their  answers,  made  various  statements  as  to  tfw 
proceedings  of  the  bank  and  the  shareholders,  and  set  up  the  defence,  that  the  pursun's 
averments  were  not  rdevant  to  support  the  conclusions  of  the  action ;  That  the  alleged  false 
statements  of  the  manager  and  directors  did  not  bind  the  bank :  That  the  pursuer  was  a  shiut- 
holder,  and  had  acquiesced,  and  was  thus  himself  a  party  to  the  fraud. 

Lord  Ordinary  (Kinloch)  appointed  issues  to  be  prepared,  and  reported  the  cause  to  the  FiiA 
Division,  who  ordered  parties  to  lodge  cases  on  the  whole  law  of  the  case. 

The  issues  proposed  by  the  appellant  for  the  trial  of  the  cause  were  the  following  : — "  It  beii^ 
admitted,  that  in  or  about  November  1855,  the  W«tem  Bank  of  Scotland  sold  to  the  pursoer 
135  shares  of  the  capital  stock  thereof,  at  the  price  of  £76  per  share,  and  that  in  terms  of  said 
sale  the  bank  caused  to  be  transferred  to  the  pursuer  the  said  135  shares  by  two  transfers,  each 
dated  30th  November  and  4th  December  1855,  by  Robert  Aitken,  accountant  in  Glasgow,  to  the 
pursuer,  being  Nos.  10  and  1 1  of  process  ;  and  that  the  pursuer  accepted  of  the  said  transfers, 
and  paid  to  the  said  Bank,  on  4th  December  1855,  the  sum  of  /rp,3i3  2s.  tod.  as  the  price  rtf 
the  said  shares  and  expenses  connected  with  the  transfer  thereof:  It  being  also  admitted,  that 
the  pursuer  paid  on  ist  March  1858  the  sum  of  /1687  lor.,  on  ist  June  1858  another  sum  of 
^1687  10s.,  and  on  loth  N ovember  1858  a  sura  of  ^^13,500,  being  the  amount  of  calls  on  said 
shares  made  by  the  liquidators  of  said  bank :  i.  Whether  the  pursuer  was  induced  to  mate  the 


1  See  previous  report  2  Macph.  809 :  37  Sc.  Jur.  473  S.  C  L.  R.  i  Sc.  Ap.  145  ;  5  TAzcjb. 
H.  L.  80 ;  39  Sc.  Jur.  437. 
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said  parclia9e  ander  esaential  error  as  to  the  afidirs  of  the  bank,  caused  by  the  misrepresentations 
ofibesaid  bank,  or  of  parties  acting  or  entitled  to  act  therefor^  and  whether,  in  respect  thereof, 
tbedefendersare  resting  owing  to  the  pursuer  the  sums  contained  in  the  schedule  hereunto  annexed? 
3.  Ui'betber  the  pursuer  was  induced  to  make  the  said  purchase  by  the  false  and  fiaudolent 
repfcieiiiations  made  by  the  said  bank,  or  by  its  authority,  as  to  the  state  of  its  affairs ;  and 
wheibcr,  in  respect  thereof,  the  defenders  are  resting  owing  to  the  pursuer  the  sums  contained  in 
the  schedule  hereunto  annexed  ?  3.  Whether  the  pursuer  was  induced  to  make  the  said  purchase 
uodcr  essential  error  as  to  the  affairs  of  the  bank,  caused  by  the  misrepresentations  of  the  said 
bank,  or  of  parties  acting  and  entitled  to  act  therefor,  to  the  loss,  injury,  and  damage  of  the 
pursuer  ?  Damages  laid  at  ^26,000.  4.  Whether  the  pursuer  was  induced  to  make  the  said 
purchase  by  the  false  and  fraudulent  representations  made  by  the  said  bank,  or  by  its  authority, 
as  to  the  state  of  its  affairs,  to  the  loss,  injury,  and  damage  of  the  pursuer  i    Damages  laid  at 

IjbfiOO." 

Tbeissues  settled  for  the  trial  of  thecause  were  as  follow  :• — (Admissions  as  above.)  "Whether 
the  pursuer  was  induced  to  make  the  said  purchase  by  false  and  fraudulent  representations  made 
by  tbe  said  bank  as  to  the  state  of  its  affairs ;  and  whether  the  defenders  are  resting  owing  to  the 
pursuer  the  sums  contained  in  the  schedule  hereunto  annexed,  or  any  part  thereof  ?  Or,  whether 
tbe  pursuer  has  barred  himself  from  repudiating  the  said  purchase  ? " 

The  trial  took  place,  and  the  Lord  President  (M*Neill)  directed  the  jury,  who  found  for  the 
puTiuer  on  both  issues.  A  bill  of  exceptions  was  tendered  to  the  ruling  of  the  learned  Judge  as 
follows-—"  The  Lord  President  charged  the  jury ;  and  in  reference  to  eimlanations  and  directions 
asked  by  the  counsel  for  the  pursuer,  the  Lord  President  stated  : — *  That  in  submitting  to  the 
shareholders  a  report  on  the  affairs  of  the  bank,  and  the  result  of  its  business  for  the  past  year, 
tbe  directors  have  a  duty  to  perform,  and  it  is  part  of  their  duty  not  to  put  forth  any  statement 
as  to  tbe  affairs  or  prosperity  of  the  bank  which  they  have  not  reasonable  ground  to  believe  to 
be  true.  There  is  implied  in  their  report  a  representation  to  the  effect,  that  they  have  reasonable 
grouad  to  believe  in  the  truth  of  what  they  assert,  and  those  to  whom  it  is  addressed  or  circulated 
are  entitled  so  to  understand  it.  This  does  not  mean,  that  it  is  incumbent  on  the  directors 
personalty  to  go  through  the  books  and  test  the  accuracy  of  them,  or  of  the  results  brought  out 
inihem.  It  is  not  to  be  expected  or  supposed,  that  the  directors  have  done  so,  and  their  report 
is  not  to  be  taken  as  importing  or  implying,  that  they  have  done  so.  They  are  entitled  to  rely 
on  tbe  information  furnished  to  them  by  the  ofEkials  to  whom  the  details  of  the  business  are 
oommitted,  and  in  whom  confidence  is  placed.  That  afTords  reasonable  ground  for  tbe  directors 
beliering  in  the  truth  of  the  resuhs  so  brought  out,  and  of  the  inferences  reasonably  deducible 
from  tbnn.  And  if  it  should  unfortunately  turn  out,  that  the  information  so  furnished  to  the 
directors  was  false  by  reason  of  the  negligence  or  fault  of  those  whose  duty  it  was  to  fumi^ 
correct  information,  the  directors  who  honestly  believed  it,  and  were  themselves  deceived  by  it, 
canaot  be  held  to  have  practised  any  fraud  on  the  shareholders  or  the  public.  But  if  the  case 
sboald  occur  of  directors  taking  upon  them  to  put  forth  in  their  report  statements  of  importance 
in  regard  to  the  affairs  of  the  bank,  false  in  themselves,  and  which  they  did  not -believe  or  had 
no  reasonable  ground  to  believe  to  be  true,  then,  inasmuch  as  the  embodying  of  such  statements 
io  the  report  imports  a  representation  by  the  directors,  that  they  had  reasonable  ground  to  believe 
them  to  be  true,  that  would  be  a  misrepresentation  and  deceit,  and  in  the  estimation  of  law 
would  amount  to  a  fraud  practised  on  those  persons,  if  any,  to  whom  the  report  may  have  been 
communicated  officially  by  the  bank,  or  its  manager  acting  as  the  agent  and  in  the  interests  of 
the  banc,  he  being  cognisant  of  the  untruth,  with  a  view  to  induce  the  purchase  of  shares  from 
the  bank,  if  such  persons  shall  have  been  thereby  deceived  and  induced  to  make  such  purchase.' 
To  which  direction  the  counsel  for  tbe  said  defenders  excepted ;  and  the  counsel  for  tbe  said 
defeodm  did  call  upon  the  said  Lord  President  to  give  the  following  directions  to  tbe  jury  : — 

1.  That  the  pursuer  was  not  entitled  to  repudiate  the  purchase  referred  to  in  the  issues  on  tbe 
noond,  that  he  was  induced  to  make  it  by  false  and  haudulent  representations  as  to  the  state  of 
UK  taank^  affairs  made  by  the  directors  to  the  shareholders,  of  whom  he  was  at  the  time  one. 

2.  That  if  tbe  representations  which  induced  the  pursuer  to  make  the  purchase  were  made  in 
parsnance  of  the  contract  of  partnership,  and  without  fraud  by  the  directors  to  the  shareholders, 
of  whom  the  pursuer  was  at  the  time  one,  the  pursuer  was  not  entitled  to  repudiate  the  purchase, 
although  the  said  representations  were  untrue  in  fact,  and  were  fraudulent  on  the  part  of  tbe 
manager.  3.  That  upon  the  evidence  before  the  jury  the  action  is  not  maintainable  in  law,  and 
tbe  defenders  are  entitled  to  a  verdict  nn  the  pursuer's  issue.  4.  That  upon  the  evidence  before 
the  jnry,  the  pursuer  had  in  law  barred  himself  from  repudiating  the  purchase,  and  the  defenders 
are  entitled  to  a  verdict  on  the  counter  issue.  But  the  said  Lwd  President  declin^  to  give  the 
said  directions  to  the  jury." 

About  the  same  time,  the  Court  had  given  judgment  in  the  case  of  Colonel  Graham  v.  Th£ 
WaUm  Bankj  2  Macph.  559  ;  36  Sc.  Jur.  304,  and  reference  was  made  to  that  case,  which  was 
very  nmilar.  On  the  bill  of  exceptions  in  the  present  case  being  argued,  the  Lords  disallowed 
the  oceptions ;  bu^  inasmuch  as  Mr.  Addie  had  been  himself  a  shareholder,  and  was  thus  a 
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party  to  the  fraud  in  a  certain  sense,  they  directed  a  new  triaU  because  on  that  point  the  Tcrdict 
was  contrary  to  the  evidence.  The  Western  Bank  now  appealed  against  that  part  of  the  inter- 
locutor which  disallowed  the  exceptions  taken  at  the  trial,  believing  that,  if  those  exceptions  were 
allowed,  there  would  be  no  necessity  for  a  new  trial  A  new  trial  had  also  been  ordered  in 
Colonel  Graham's  case. 

Mr.  Addie  also  appealed  against  some  of  the  interlocutors  as  to  the  framing  of  issues,  and  both 
appeals  were  ordered  to  be  heard  together. 

The  appellants,  the  Western  Bank,  in  i)ieiT printed  case,  gave  the  following  reasons  for  revening 
the  interlocutor,  disallowing  the  exceptions: — I.  Because  the  direction  given  by  the  presiding 
Judge  to  the  jury  was  erroneous,  inasmuch  as  it  imported,  that  if  the  jury  were  of  opinion,  that 
the  directors  of  the  Western  Bank  put  forth  in  their  reports  statements  of  importance  in  reganl 
to  the  affairs  of  the  Bank  false  in  thems^ves,  and  which  they  had  no  reasonable  ground  to  bdieve 
to  be  true,  though  they  did,  in  fact,  believe  such  statements  to  be  tru3,  that  would  be  deceit,  aad 
in  the  estimation  of  lav  would  amount  to  a  fraud  ;  and  because  what  was  said  by  the  leaned 
Judge  amounted  to  a  direction,  that  the  jury  might  affirm  the  respondoit^s  issue  if  they  thought 
that  the  directors  had  committed  gross  error  in  judgment,  though  they  were  not  of  opinion  that 
the  directors  had  committed  fiaud  in  making  such  statements  ;  2.  Because  the  respondent  was 
not  entitled  to  a  verdict,  in  respect  he  was  himself  a  shareholder  at  the  date  of  the  porcbaae  of 
the  said  shares,  and  because  the  fraud  of  the  directors  could  not  be  imputed  to  the  Company  a 
the  shareholders  in  a  question  with  him  ;  and  therefore  the  presiding  Judge  should  have  giva 
the  first  direction  asked ;  3.  Because  it  was  not  sufficient  for  the  respondent's  case  to  prove  that 
the  representations  of  the  directors  were  untrue  in  point  of  fact  and  fraudulent  on  the  part  of  the 
manager,  and  because  the  respondent  was  not  entitled  to  a  verdict  unless  fraud  on  the  part  of 
the  directors  was  proved ;  and  therefore  the  presiding  Judge  should  have  given  the  second 
direction  asked  ;  4.  Because  the  respondent  was  not  endded  to  the  remedy  of  reduction  and  erf 
restitutio  in  integrum,  and  therefore  was  not  entitled  to  a  verdict,  in  respect  — (l.)  The  transactioo 
sought  to  be  reduced  had  been  completed ;  (2.)  the  respondent  could  recover  no  more  than 
the  amount  by  which  the  company  had  been  benefited  by  the  transaction  ;  (3.)  the  respondent 
was  not  in  a  position  to  give  restitution  ;  (4.)  because  of  the  time  which  had  elapsed  since  the 
date  of  the  purchase,  during  which  time  the  respbndent  was  a  shareholder,  and  because  facts 
were  establiuied  before  the  jury  about  which  there  n«ther  was  nor  could  be  dispute,  in  respect 
of  which  the  action  was  not  maintainable  in  law ;  and  therefore  the  presiding  Judge  should  have 
given  the  third  direction  asked  ;  wd  5.  Because  facts  were  estabUshed  before  the  jury  about 
which  there  neither  was  nor  could  be  dispute,  in  respect  of  which  the  respondent  hiad  in  lav 
barred  himself  from  repudiating  the  purchase ;  and  therefore  the  presiding  Judge  should  have 
given  the  fourth  direction  asked. 

The  appellants  also  gave  the  following  reasons  for  reversing  the  interlocutor,  sustaining  the 
relevancy  of  the  pursuer's  allegations ; — i.  Because  the  transaction  sought  to  be  reduced  was  not 
null  ab  initio,  and  the  respondent  was  a  partner  of  the  Western  Bank  from  the  date  of  the  said 
transaction  till  the  stoppage  of  the  Bank  ;  2.  Because  in  respect  he  was  himself  a  shareholder  at 
the  date  of  the  representations  complained  of,  he  cannot  recover  from  the  company,  or  the  share- 
holder, on  the  ground  of  the  fraudulent  reports  of  the  directors  ;  3.  Because  the  contraa  cannot 
be  rescinded  after  it  has  been  completed ;  4.  Because  the  appellants  cannot  be  made  liable  in 
respect  of  the  said  transaction  except  to  the  extent  to  which  they  have  taken  benefit  from  the  same, 
and  they  have  taken  no  bene6t ;  5.  Because  the  respondent  cannot  maintain  the  conclusions  for 
restitution  in  integrum,  in  respect  it  is  admitted  he  cannot  give  restitution  in  integrum;  6.  Be- 
cause he  is  barred  foom  insistmg  in  the  present  action  by  &:ts  admitted  on  the  record,  and  in 
respect  of  the  time  which  has  elapsed  since  the  date  of  the  said  transactiini. 

And  the  appellants,  lis  to  the  cross  appeal  by  the  pursuer,  gave  the  foUowing  reasons  for 
affirming  the  mterlocutor,  refusing  the  pursuer's  issue  as  to  essential  error : — i.  Because  the 
respondent  having  insisted  in  the  conclusions  of  this  action  for  reduction  and  for  restitution  or 
repetition,  it  was  proper  and  convenient,  that  issues  should  be  adjusted  in  the  first  instance  for 
the  trial  of  that  part  of  the  case^  2.  Because  the  respondent  was  not  entitled  to  an  issue  limited 
to  essential  error,  but  was  bound  in  the  issue  to  undertake  jm>of  of  fraudulent  misrepresentatiM 
on  the  part  of  the  directors  of  the  bank ;  and  3 Because  the  issues  whii.  h  were  adjusted  by  the 
Court  were  the  appropriate  issues  for  the  trial  of  the  cause,  on  the  assumption,  that  the  respondent 
had  stated  a  case  on  record  which  entitled  him  to  go  to  triaL 

The  respondent  (Addie)  in  his  printed  case  gave  the  following  reasons  for  affirming  the  inter- 
locutor disallowing  the  exceptions  : — i.  Because  the  law  is  ct»Tectly  laid  down  in  the  portion  of 
the  Lord  President's  charge  to  which  the  first  exception  relates,  in  respect  that  statements  made 
in  the  reports  by  the  directors  to  the  shareholders  imported  a  representation,  that  the  directors 
had  reasonable  ground  for  believing  the  said  statements  to  be  true,  and  that  they  bad  used  reason- 
able means  for  obtaining  information  in  regard  to  the  matters  to  which  the  said  statements 
related.  2.  Because  the  failure  of  persons  in  the  situation  of  the  directors  of  the  Western  Bank 
to  have  reasonable  ground  for  their  belief  as  to  the  affairs  of  the  bank,  respecting  which  it  folb 
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vidiin  their  province  to  report,  and  respecting  which  they  do  report,  implies  gross  negligence 
eqoiralent  to  fraud.  3.  Bei^ause  none  of  the  directions  aslced  by  the  appellants  could  be  given 
coosisttatly  with  the  previous  judgments  in  the  cause.  4.  Because  the  nrst  direction  asked  was 
SDsoond  in  law,  in  respect  that  the  fraud  alleged  by  the  respondent  being  a  fraud  by  the  company, 
orpetioiis  representing  the  companyin  its  separaXt perso»a,  it  is  immaterial,  that  the  respondent 
was'atthe  date  of  the  ^ud  a  shareholder  in  the  company.  5.  Because  the  second  direction  asked 
wasenroneous,  in  respect,  that  representations  made  by  the  manager  in  regard  to  matters  and  in 
transactions  in  which  he  was  authorized  to  represent,  and  did  represent,  the  bank,  were  in  law 
rqffesentations  of  the  bank,  and,  if  fraudulent  on  the  part  of  the  manager,  infer  liability  as  for 
fraud  on  the  part  of  the  bank.  6.  Because  the  third  and  fourth  directions  were  rightly  refused, 
in  respect,  that  a  contract  induced  by  fraud  is  null,  as  in  a  question  with  the  party  defrauded. 
7.  Because  it  is  not  a  condition  precedent,  that  the  party  defrauded  claiming  restitution,  shall  be 
abie  to  give  restitution,  and  because  the  inability  of  the  respondent  to  restore  the  shares  in  the 
craidition  in  which  he  obtained  them,  if  such  inability  exists,  is  not  attributable  to  the  fault  of  the 
respondent.  8.  Because  the  respondent  cannot  be  debarred  from  obtaining  the  remedy  of 
restitution  by  any  acts  done  by  bira  while  he  remained  in  ignorance  of  the  fraud.  9.  Because 
Ae  acts  fininded  on  by  the  appellants,  as  constituting  a  bar,  were  induced  by  and  flowed  as  con- 
sequences from  the  same  fraud  whereby  the  respondent  was  led  to  purchase  the  shares  in  question, 
la  Bscause  no  right  or  interest  of  the  bank  or  of  the  shareholders  was  prejudiced  or  injuriously 
aflected  by  any  act  of  the  respondent.  1 1.  Because  there  were  disputed  facts  material  to  the 
fasues,  with  reference  to  which  evidence  was  adduced  at  the  trial,  proper  for  the  determinaticm 
of  the  jury,  and  which  would  have  been  withdrawn  from  the  consideration  of  the  jury  had  the 
(Mesiding  Judge  given  the  third  and  fourth  directions  asked  by  the  appellants,  iz.  Because  the 
directions  craved  were  erroneous,  both  in  form  and  substance,  and  the  whole  exceptions  were 
rightly  disallowed  by  the  Court  below. 

The  respondent  (Addie)  gave  the  following  reasons  for  affirming  the  interlocutor  finding  his 
averments  relevant : — 1.  Because  the  respondent  was  induced  to  purchase  the  shares  in  question 
by  the  fraud  and  misrepresentation  of  the  bank,  or  of  parties  acting  for  and  entitled  to  act  for 
the  bank.  2.  Because  the  respondent  has  sustained  loss  and  damage  by  and  through  the  purchase 
of  the  shares  in  question,  induced  by  false  and  fraudulent  representations  made  by  the  bank,  or  by 
parties  acting  and  entitled  to  act  for  the  bank,  3.  Because  the  whole  statements  made  by  the 
appellants  in  their  defences  are  irrelevant,  and  their  whole  pleas,  and  in  particular  their  pleas  of 
bar,  are  untenable  in  law. 

The  appellant  (Addie)  in  his  prtHted  case,  gave  the  following  reasons  for  revernng  the  Inter- 
locutor, rejecting  his  proposed  issues ; — "  Because  the  contract  entered  iilto  under  essential  error 
is  noil,  or  at  least  reducible,  and  the  appellant  having  relevantly  averred  upon  record,  that  in 
makmg  the  purchase  of  the  shares  in  question  he  was  under  essential  error  produced  by  the 
misrepresentations  of  the  bank,  or  of  parties  acting  for  and  entitled  to  act  for  the  bank,  he  was 
and  is  entitled  to  an  issue  of  essential  error  applicable  to  the  conchisions  for  reduction  and 
resdtution.  2.  Because  the  appellant  having  relevantly  averred  upon  record,  that  he  has  suffered 
loss  and  damage,  through  having  been  induced  to  make  the  said  purchase  under  essential  error, 
mduced  as  aforesaid,  he  was  entitled  to  an  issue  of  essential  error  applicable  to  the  conclusions 
for  damages.  3.  Because  an  issue  or  issues  applicable  to  the  conclusions  for  reduction  and  restitu- 
tion, and  an  issue  or  issues  apphcable  to  the  conclusion  for  damages,  ought  to  have  been  and  to 
be  sent  to  trial  at  the  same  time,  inasmuch  as  the  evidence  which  would  be  adduced  in  support  of 
both  classes  of  issues  would  be  the  same,  and  such  simultaneous  trial  would  be  the  most  expedient 
course  for  arriving  at  a  speedy  settlement  of  the  questions  at  issue.  4.  Because  the  respondents 
have  not  set  forth  upon  record  any  relevant  statement  entitling  them  to  a  counter  issue,  and  their 
picas  in  defence  are  unfounded  and  untenable.  5.  Because  the  issue  allowed  to  the  respondents 
is  improperly  framed,  and  does  not  raise  any  question  of  fact  for  the  determination  of  a  jury. 
6.  Because,  in  so  fiu"  as  appealed  against,  the  said  interiocutors  are  erroneous,  and  contrary  to  law. 

TMe  Attoniey  General  (Rolt)^  ■Sir  R.  Palmer  Q.  C,  and  A.  B.  Shawi^  for  the  appellants,  the 
Westen  Bank. — The  main  appeal  in  this  case  is  against  the  interiocutor  which  found  the 
pinner's  case  to  be  relevant ;  the  other  app»ls  follow  of  conrse.  The  appellants  rely  on  four 
pobts — 1.  There  was  no  essential  error  in  the  transaction.  2.  There  was  no  fraud  which  is 
imputable  to  the  company.  3.  Even  if  there  were  fraud,  the  respondent  was  himself  a  partictps 
criminis.   4.  The  respondent's  acquiescence  prevents  his  claim  from  restitution. 

I.  There  is  no  essential  error  su'.  'i  as  will  entitle  to  the  remedy  of  restitutio  in  integrum. 
That  doctrine  relates  only  to  land  and  specific  chattels,  but  not  to  shares  in  a  company  having  an 
ancertain  value.  The  shares  sold  being  duly  transferred,  the  utmost  remedy  the  purchaser  can 
have  is  an  action  for  deceit  or  misrepresentation.  The  effect  of  fraud  is  not  to  avoid  the  contract,  but 
iMTtly  to  give  the  purchaser  an  option  to  set  it  aside.  Such  is  the  rule  in  English  law — -per  Lord 
Campbell,  Mixer's  case,  4  De  G.  &  J.  575.  The  rule  is  the  same  in  Scotch  I^w — i  Bell,  Cora. 
241,  289,  297 ;  Elliot  V.  Wilson,  4  S.  429 ;  Baird  v.  Neiil,  13  S.  927 ;  Williamson  v.  Sharpe, 
■4  B.  127;  Davidson  v.  Tulloch,  3  Macq.  Ap.  Ca.  789;  ante^  p.  930.  2.  There  was  no  fraud 
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vhich  is  imputable  to  the  bank,  that  is,  to  the  shareholders  generally.  The  directors  haven 
implied  power  to  commit  frauds  on  behalf  of  the  company.  The  shareholders  as  a  body  wa 
entirely  innocent,  and  were  deceived  as  much  as  the  pursuer  could  be.  It  is  only  the  persoc 
who  committed  the  fraud  individually  who  are  liable.  It  has  never  been  held,  that  a  manager" 
misrepresentations  bind  the  company — Burnes  v.  Petitteli,  6  Bell,  Ap.  54.1  ;  Barrett's  case,  3  C 
G.  J.  &  S.  30  ;  J-ioU'scase,  22  Beav.  48  ;  Duranty's  case,  26  Beav.  273.  It  is  true,  thai  it  has  bet 
Said,  if  the  company  lake  the  benefit  of  a  contract  procured  by  the  fraud  of  their  agents,  they  wi 
be  liable— A^fi//f«a/  Exchange  Co,  v.  Drew,  2  Macq.  App.  124  ;  an/e,  p.  482;  A'ew  Brunswick  C 
V.  Conybeare,  9  H.  L.  C.  736.  But  the  liability  is  avoided  if  they  gain  no  benefit  by  thecontnc 
and  here  they  have  gained  none,  nor  is  it  shewn,  that  the  fraud  was  by  any  agent  of  the  compoi^ 
But,  at  all  events,  the  pursuer  could  only  recover  the  benefit  got  by  the  sale,  which  is  the  sur{A 
paid  for  the  shares  beyond  the  just  price.  3.  But  even  if  there  were  fraud,  and  the  companjri 
the  whole  shareholders  are  liable,  then  the  pursuer  is  one  of  the  shareholders  and  equally  lidt 
He  cannot  separate,  his  case  from  that  of  other  shareholders  in  the  same  situation.  He  isj 
effect  seeking  to  sue  himself ;  whereas  his  only  remedy  must  obviously  be  against  hisa^ts,4 
directors  personally.  4.  He  cannot  have  the  remedy  of  restitution,  because  he  cannot  resU 
his  shares  ;  they  are  gone.  This  impossibility  of  restoring  the  thing  is  a  bar  to  such  a  remil 
—Clarke  v.  Dickson^  per  LoRD  CAMPBELL,  E.  B.  &  E.  148  ;  Nicofs  case,  3  De  G.  &  J. 
Bernard's  case,  5  De  G.  &  Sm.  283  ;  Mixer's  case,  4  De  G.  and  J.  575  ;  Davidson  v.  Tullodu 
Macq.  App.  Ca.  783 ;  ante,  p.  930.  The  interest  of  third  parties  has  intervened,  and  prevei 
restitution  in  integrum — Stevenson  v.  Newnham,  13  C.  B.  302  ;  Clarke  v.  Dickson,  E.  B.  ii 
148;  Mixer's  case,  4  Ue  G.  &  J.  575.  The  pursuer  was,  moreover,  a  parly  to  changing  the  stai 
in  1833,  and  again  in  1857,  by  agreeing  with  the  other  shareholders  to  register  the  coinia| 
under  the  Joint  Stock  Ban  iing  Company's  Act,  1857,  so  thai  he  destroyed  the  identity  of  (| 
shares  which  he  bought  in  the  first  instance.  Moreover,  he  is  suing  a  different  company  altogedf 
from  that  in  which  he  took  shares  ;  for  the  company  has  since,  with  his  acquiescence,  be) 
converted  into  a  Joint  Stock  Banking  Company,  registered.  \ 

Lastly,  the  pursuer  has  barred  himself  from  this  remedy  by  acquiescence.  He  has  lain  by  n 
years,  having  the  means  of  knowledge,  on  the  chance  all  the  time  of  making  a  profit— AVcii 
case,  3  De  G.  &  J.  387 ;  Sutton's  case^  3  De  G.  &  Sm.  262  ;  Dodsou's  case,  3  De  G.  &  Sm.  ^ 
Sandersof^s  case,  3  De  G.  &  Sm.  66 ;  Davidson  v.  Tulloch,  3  Macq.  .App.  Ca.  789,  ante,  p.  99 
He  has  also  been  a  party  to  the  winding  up  order  which  for  ever  put  an  end  to  restoring  ^ 
shares.  t 

The  interlocutor  disallowing  the  exceptions  was  wrong.  The  first  exception  was  right,  becai| 
it  is  not  law,  as  the  Judge  told  the  jury  it  was,  that,  if  the  directors  had  no  reasonabte  groundl 
believe  tlieir  statements  as  to  the  affairs  of  the  bank  to  be  true,  therefore  they  were  fraudoloi 
making,  in  fact,  an  error  of  judgment  equivalent  to  fraud.  The  right  directions  in  such  acase4 
given  in  Dobbie  v.  Johnston,  23  D.  1 1 39.  \ 

The  second  direction  asked  by  the  defenders  ought  to  have  been  granted  because  it  was  so(«( 
law,  that  if  the  directors  made  the  representations  without  fraud,  even  though  untrue  in  pointl 
fact,  the  pursuer  was  not  entitled  to  repudiate  the  purchase.  The  mere  fact  of  the  manaji 
fraudulently  misleading  the  directors  does  not  make  the  company  responsible  to  third  parties,  M 
the  company  can  only  be  bound  by  their  own  agents,  the  directors — Per  Lord  CRANW0itI1| 
National Exch.  Co.  v.  /)r«y,2  Macq.  App.  Ca.  124;  ante,  p.482;  New  Brunswick  Co.v.ConjfiM% 
9  H.  L.  C.  736  ;  Burnes  v.  Pennell,  6  Bell's  App.  Ca.  541.  i 

The  first,  third,  and  fourth  directions  asked  by  the  defenders  ought  also  to  have  bed 
granted  by  the  Judge,  because  they  affirmed  the  sound  propositions,  that,  as  the  pursuer's  purchM 
of  shares  was  not  null,  and  he  had  not  repudiated  them,  but  became  a  p  irtner  and  had  acquiescafj 
thereficHre  the  action  was  not  maintainable.  To  allow  such  an  action  as  this  would  lead  tocM 
fusion  and  injustice.  It  is  an  action  by  one  partner  against  all  the  other  partners,  many  of  wbiai 
are  in  precisely  the  same  situation  as  himself,  and  were  equally  imposed  on.  i 

Dean  of  Faculty  (Moncreiff),  Giffard  Q.C.,  and  Balfour,  for  the  respondent. — The  respoofe 
ents  maintain  four  propositions  : — i.  That  this  was  a  fraudulent  misrepresentation  by  thecompu^ 
2.  That  it  is  immaterial  as  regards  his  remedy,  that  the  pursuer  was  a  shareholder  ;  3.  Thalbi^ 
remedy  of  restitution  was  not  lost,  so  long  as  he  was  ignorant  of  the  fraud  ;  4.  That  he  had  mi 
lost  his  remedy  by  acquiescence  or  otherwise. 

This  was  a  fraud  on  the  part  of  the  company.  In  the  law  of  Scotland  a  company  has  a  legal 
persona  separate  from  that  of  its  shareholders— 2  Bell's  Com.  619.  And  it  is  bound  by  the  fraw 
of  its  agents — National  Exch.  Co.  v.  Drew,  2  Macq,  App.  113,  126 ;  ante,  p.  482.  And  the 
manager  was  one  of  its  agents — Cullen  v.  Thompson,  4  Macq.  App.  Ca.  424  ;  ante,  p.  1 143-  Tl* 
manager  was  agent,  because  he  was  expressly  charged  with  the  duty  of  preparing  the  repons 
— Per  Lord  St.  Leonards,  A^ii/iit^xa/ Exch.  Co.v.  Drew,  2  Macq.  App.  Ca.  143  ;  aitU,^^i 
Hanger  v.  Gr.  IVest,  R.  Co.  5  H.  L.  Ca.  72  ;  New  Brunswick  Co.  v.  Conybeare,  9  H.  L  Ca.  73"" 
Comfooi  V.  Fowke,  6  M.  &  W.  358;  Advocate  Generai  v.  Grant,  15  D.  98a    And  tbe 


Digitized  by 


186?:] 


WESTERN  BANK  v,  ADDIE.  [Z.  Chelmsford  L.  C]  1481 


company  having  taken  the  benefit  of  the  contract  obtained  by  the  fraud  of  their  manager,  they 
theid)y  adopted  his  acts^  and  are  responsible  in  this  action. 

A  contract  entered  into  by  means  of  fraud  is  not  only  voidable,  but  is  nuU — Voet  iv.  3,  3  ; 
Snir,  I  9,  9  ;  i.  9,  14  ;  Erslc  iii.  l,  16  ;  iii.  3,  8  ;  Ckrysties  v.  Fairholmes,  M.  4896  ;  Dunlop  v. 
Creokskattfcsy  M.  4879  ;  Newall  v.  Mitchell,  M.  4944  ;  Sandieman  v.  Kempt,  M.  4947.  Bell  (2 
Beli'i  Com.  241,  289,)  states  the  law  differently,  but  without  authority,  and  is  self-contradictory. 
Though  it  is  u^ual  in  English  law  to  say,  that  the  contract  is  voidable  only  at  the  option  of  the 
defrauded  party,  this  seems  only  a  difference  in  language. 

la  case  a  contract  has  bsen  entered  into  by  fraud  the  remedy  is  restitutio  in  integrum — Voet. 
\t.  I,  I ;  iv.  I,  22 ;  Brissonius  de  verb.  "  Resiituere  Ersk.  iii.  3,  10  j  Domat,  i.  2,  1 1  ;  Pothier 
Tr.  de  Vente,  II.  i.  4,  4 ;  Dutkie  v.  Carnegie,  21  Jun.  1815,  F,  C.  And  it  is  no  answer  to  the 
reaiedy,  that  the  subject  has  been  lost  or  destroyed — Ibid. :  Hill  v.  Fringle,  6  S.  229  ;  Dickson 
T.  Kincaid,  15th  December  1808,  F.  C. ;  Graltam  v.  North  British  Bank,  12  D.  907  ;  National 
Exxkan^e  Co.  v.  Drew,  12  D.  950 ;  2  Macq.  App.  Ca.  1 23  ;  ante,  p.  482.  English  authorities  on 
this  subject  hava  no  application,  but  there  ara  cases  in  England  to  the  same  effect — BrockwelPs 
Cau,  4  l>rewry,  205  ;  Ayrev.  Deposit  Co.,  25  Beav.  527  ;  per  Turner,  L.  J.  in  Conybeare  v.  New 
Brunswick  Co.  The  remedy  of  restitutio  in  integrum  lies  against  a  company  which  takes  the 
benefit  of  a  contract  obtained  by  fraud  of  its  agents — Per  Lord  St.  Leonards,  National 
ExekangB  Co,  v.  Drew,  3  Macq.  App.  Ca.  147  ;  ante,  p.  482, 

The  respondent  has  not  been  barred  of  his  remedy  of  restitution.  He  cannot  be  barred  from 
Ais  remedy  by  mere  lapse  of  time.  Nor  is  he  barred  by  anything  done  before  he  became  aware 
of  the  firaud — Ersk.  iii.  3,  37  ;  iii.  3,  48 ;  BeU's  Pr.  §  27.  When  the  respondent  drew  dividends 
and  consented  to  the  capital  of  the  company  being  altered,  and  up  to  and  including  the  resolu- 
tion to  wind  up,  he  was  not  aware  of  the  fraud  ;  nor  had  he  the  means  of  discovering  it  till  the 
stoppage.  Nor  is  the  respondent  barred  of  his  remedy  by  the  mere  deterioration  of  the  thing 
sold,  especially  if  the  deterioration  was  the  result  of  cau  ses  in  operation  at  the  time  of  the  pur- 
chase. He  has  not  transferred  or  converted  the  shares,  and  is  willing  to  leave  them  with  the 
company.  It  is  no  answer  to  the  respondent's  action,  that  the  partners  have  changed,  for  the 
action  is  against  the  separate  persona  of  the  company.  But  if  there  are  other  partners  in  the 
same  situation  as  the  respondent,  then  they  have  the  same  remedy  as  he  has.  The  identity  of 
the  company  was  not  altered  by  the  mere  fact  of  the  company  being  incorporated.  And  there  is 
no  inconsistency  according  to  the  law  of  Scotland  in  one  partner  suing  the  company. 

The  direction  of  the  Lord  President  was  right,  in  so  far  as  he  laid  down  the  rule,  that  state- 
ments made  by  directors  without  reasonable  ground  for  believing  them  to  be  true  are  fraudulent — 
Swiout  V.  ll&ay,  10  M.  &  W.  9 ;  Jarret  v.  Kennedy,  6  C.  B.  322 ;  Jenkins  v.  Hutchinson,  13 
Q.  B.  747 ;  Pawson  v.  Watson,  Cowp.  788  ;  Schneider  v.  Heatk,  3  Camp.  508  ;  Pulsford  v. 
itickanis,  17  Beav.  B7 ;  Haycra/tv.  Creasy,2  East,  i03;;*wL0RD  Westbury  in  New  Brunswick 
Co.  V.  Conybeare,  9  H.  L.  Ca.  736.  The  directions  asked  for  by  the  defender  were  unwarraateJ, 
because  they  would  have  had  the  effect  of  withdrawing  the  case  from  the  jury. 

The  interlocutor  refusing  the  issues  proposed  by  the  pursuer  was  wrong.  The  pursuer  was 
entided  to  an  issue  of  essential  error  ;  for  on  that  ground  alone,  even  though  fraud  is  not  alleged, 
he  would  have  been  entitled  to  a  veixlict  either  of  restitution  or  for  damages — Stair,  L  10,  13  j 
BcH's  Pr.  §  II  ;  Adamson  v.  Glasgow  iVater  Works,  21  D.  1012  ;  Wilson  v.  Caledonian 
Ratlwen  Co.,  22  D.  1408.  And  there  was  nothing  to  prevent  the  parties  going  to  trial  on  issues 
both  of  fraud  and  of  essential  error. 

Cur.  adv.  vult. 

Lord  Chancellor  Chelmsford. — My  Lords,  this  is  an  appeal  against  interlocutors  of  the 
First  Division  of  the  Court  of  Session  in  an  action  instituted  by  the  respondent  against  the 
Western  Bank  of  Scotland  and  the  ofHcial  liquidator  appointed  to  wind  up  the  affairs  of  the 
bank. 

The  summons  in  the  action  demands  a  reduction  and  restitution  in  integrum  against  two  deeds 
of  transference  cH  135  shares  in  the  bank,  and  the  repayment  of  the  sum  of  /io,3i  j  loj-.  2d., 
being  the  price  (tf  the  said  shares ;  and  also  the  sums  of  ^£1685,^1686,  and  3,500,  being  the 
uuonts  respectively  of  three  calls  made  upon  such  shares,  and  alternatively  it  demands 
damages  in  respect  of  the  transa::tion. 

The  following  are  the  facts  stated  by  the  pursuer  in  his  condescendence,  and  admitted  by  him 
in  answer  to  the  defenders'  statement : — The  defenders  are  a  joint  stock  banking  company 
established  in  1832,  which  carried  on  business  in  Glasgow  and  elsewhere  down  to  November 
1857,  when  it  stopped  payment ;  the  paid  up  capital  amounted  to  ^1,500,000  divided  into  30,000 
sh^K  of  £,^0  each.  By  the  deed  of  copartnership  the  business  and  affairs  of  the  company  were 
to  be  regulated,  conducted,  and  carried  on  by  a  governor  and  deputy  governor,  six  extraordinary 
ud  six  ordinary  directors,  who  were  constituted  the  representatives  of  the  company,  and  to 
whom  the  whole  management  of  the  business  and  affairs  of  the  company  were  intrusted,  and  the 
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ordinary  directors,  together  with  the  manager,  or  failing  him  or  io  bis  absence,  the  cashier  td 
the  company,  were  to  constitute  the  ordinary  board  of  directors  and  committee  of  maaagement 
the  company,  and  by  one  of  tbe  articles  of  the  deed  it  is  declared,  that  it  shall  be  lawful  for  the 
directors  to  purchase  for  behalf  of  the  company  any  of  tbe  shares  of  the  capital  stock  which  mar 
either  be  offered  for  sale  by  private  bargain  or  shall  come  to  be  publicly  sold. 

Prior  to  the  year  1855,  the  pursuer  was  the  proprietor  of  15  shares  in  the  bank,  and  interested 
to  the  extent  of  one  half  in  30  shares  belonging  to  a  dissolved  Brm  of  Addie  and  Company.  He 
was  also  a  customer  and  kept  his  private  account  with  a  branch  of  tbe  bank  at  Coatbridge.  In 
November  185$,  the  directors  sold  to  the  pursuer  135  shares  belonging  to  the  bank  at  the  price 
of  £76  per  share,  amountine  in' all  to  the  sum  of  ^10,200^  which  were  transferred  by  two 
separate  deeds  of  transference  dated  respectively  the  30th  of  November  and  the  4th  of  Decem- 
ber 1855.  The  transaction  of  the  sale  of  these  snares  was  conducted  through  Mr.  John  Taylor, 
the  manager  of  the  bank. 

In  the  June  of  each  year  meetings  were  held,  when  the  directors  submitted  to  tbe  shareholden 
reports  as  to  the  state  of  the  affairs  of  the  bank  for  the  year  ending  in  tbe  previous  month  of 
May.  By  tbe  terms  of  the  copartnership  deed  no  partners  except  the  ordinary  board  of  dirccton 
were  entitled  to  examine  the  boo:<s  of  the  company.  Tbe  reports  submitted  by  the  directors  to 
the  different  meetings  of  the  shareholders,  held  from  the  year  1851  to  1855  both  indasive, 
represented  the  business  of  the  bank  as  highly  prosperous,  and  that  its  affairs  were  in  a  satis- 
factory and  flourishing  condition.  In  particular,  the  report  for  the  year  1855  stated,  that  for  tbe 
year  ending  May  1855  the  business  of  the  bank  had  been  eminently  successful,  and  that  its 
affairs  were  in  a  sound  and  satisfactory  condition  ;  thit  after  providing  for  bad  and  doubtfni 
debts  the  profits  for  the  year  available  for  dividend  were  upwards  of  53,000. 

These  reports  were  untrue.  Not  long  after  its  institution  the  bank  sustained  heavy  losses 
through  bad  debts,  and  in  1851  had  lost  half  its  capital.  In  May  and  June  1855  the  bad  debts 
had  reached  the  amount  of  ^1,360,000,  and  the  bank  had  at  tbat  time  lost  j£i,ooo,ooo  of  its 
capital,  or  more  than  cme  half  thereof.  The  result  brought  out  in  the  report  for  the  year  1855 
was  o^ained  by  taking  as  good  assets  of  the  bank  the  whole  of  the  bad  and  irrecoverable  debtt. 
The  reports  were  prepared  by  Taylor,  the  manager,  and,  as  the  pursuer  alleges  in  his  condescend- 
ence, were  submitted  to  tbe  shareholders  for  thenrauduleut  purposes  of  concealing  from  them 
the  actual  condition  of  the  bank,  and  inducing  .a  belief,  that  it  was  in  a  sound  and  prospenns 
sute,  and  of  keeping  up  the  price  of  the  shares,  and  inducing  the  shareholders  and  others  to 
purchase  the  shares  belonging  to  the  bank. 

The  pursuer  further  alleges  in  his  condescendence,  that,  in  November  1855,  Taylor,  for  the 
fraudulent  purpose  of  effecting  a  sale  of  part  of  the  shares  belonging  to  the  bank,  caused  Thomas 
Torrance,  the  agent  for  the  bank  at  Coatbridge,  faUely  to  represent  to  the  pursuer,  that  a  pur- 
chase of  shares  in  the  bank  would  be  a  good  investment,  Taylor  well  knowing  that  it  would  not. 
That  the  pursuer  had  no  means  of  knowing  the  true  state  of  the  bank  except  from  the  infcsma- 
tion,  communicated  to  the  shareholders  at  the  annual  meeting,  by  the  reports  of  the  directors, 
and  by  the  declarations  and  payments  of  dividends.  And  that,  relying  on  the  truth  of  these 
reports,  and,  in  particular,  on  the  report  of  1855,  and  on  the  fraudulent  representations  made  to 
him  by  Taylor  through  Torrance,  the  pursuer  purchased  and  paid  for  the  135  shares,  and 
accepted  transferences  thereof.  That  instead  of  the  shares  being  wordi  £76  per  sbarc^  they 
were  worthless,  or  at  least  of  inconsiderable  value. 

Subsequently  to  his  purchase  of  the  shares,  the  pursuer  revived  the  following  dividends  npos 
them— ^270  on  the  27th  of  December  1855  ;  /2S3  tor.  on  the  12th  July  1856 ;  283  los.  on  tbe 
24th  December  1856  ;  and  £2^  ijs.  ^  on  the  loth  of  July  1857  ;  amounting  in  the  whole  to 
;£ii3i  I7f.  9rf. 

During  the  period  of  the  bank's  carrying  on  business,  it  was  an  unincorporated  company,  txit 
having  stopped  payment  on  the  9th  November  1857,  it  was  resolved  by  the  shareholders  tovind 
up  voluntarily  under  tbe  Joint  Stock  Companies  Act,  1856  ;  and  on  the  8th  December  1857,  the 
company  was  registered  and  incorporated  under  the  Joint  Stock  Companies  Act,  1857.  In  the 
course  of  the  liquidation,  in  which  the  pursuer  took  part  as  one  of  a  committee  to  assist  the 
liquidators,  it  was  found  that  losses  to  the  extent  of  ^3,000,000  had  been  incurred,  and  in  con- 
sequence two  calls  were  made  upon  the  shareholders,  which  the  pursuer  paid  to  the  amoont  of 
;£i6,875  under  protest. 

Upon  this  state  of  facts,  the  pursuer,  by  two  of  his  pleas  in  law,  alleged,  that  he  was  entitled  to 
the  decree  of  reduction  and  payment  as  concluded  for — i.  In  respect  that  the  directors  and 
manager  of  tbe  bank  made  false  representations  to  him  as  to  the  condition  of  the  bank,  and  Uiat 
be  was  thereby  induced  to  buy  the  shares  in  question }  2.  that  essential  error  was  produced  hf 
the  misrepresentation  of  the  I^k. 

The  defenders,  by  their  pleas  in  law,  alleged,  that  the  pursuer's  averments  were  not  relevant  or 
sufficient  in  law  ;  that  the  statements  and  representations  of  the  directws  or  ^ents  of  the  com- 
pany were  unauthorized  by  tbe  company ;  that  the  pursuer  being  a  shareholder,  tbe  representa- 
tions complained  of  were  made  by  the  directtnrs  on  behalf  of  himself  and  theotner  shareholdas; 
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tbat  TcsutuUon  in  irtiegrum  being  impossible,  the  pursuer  could  Dot  maintain  the  action  ;  and 
ibu  be  was  bound  by  acquiescence. 

The  record  having  been  closed,  and  the  defenders  having  been  heard  before  the  Lord  Ordinary 
00  their  objections  to  the  relevancy,  his  Lordship  appointed  the  pursuer  to  give  in  issues.  Issues 
hamg  been  lodged,  the  Lord  Ordinary  reported  the  cause  to  the  First  Division  of  the  Court  of 
ScssiM.  After  hearing  counsel,  their  Lordships  pronounced  an  interlocutor,  appointing  the 
parries  mutually  to  lodge  cases  on  the  whole  questions  of  law  and  relevancy  involved.  Cases  for 
both  panics  were  accordingly  lodged,  and  the  pursuer  having  proposed  certain  issues,  and  the 
deteflders  a  counter  issue,  the  Lords  pronounced  an  interlocutor,  that  the  pursuer  has  stated  on 
Rcord  matter  relevant  to  entitle  him  to  go  to  trial,  and  that  as  the  pursuer  insisted  in  the 
coodasicnis  for  reduction  and  for  restitution  or  repetition,  the  case,  as  regarded  those  primary 
conclusions,  should  be  tried  and  disposed  of,  and  that  the  issue  proposed  by  the  pursuer  was 
the  appnq>riate  and  suitable  issue. 

A^inst  this  interloctttor  the  defenders  have  appealed  ;  and  the  first  question  that  your  Lord- 
ships have  to  consider  is,  whether  the  case  stated  by  the  pursuer  is  a  relevant  case  or  not  ? 

In  determining  the  relevancy  of  a  pursuer' s  case  the  Court  must  look  not  only  to  the  cause  of 
actkn  stated  in  his  condescendence,  but  also  to  any  admissions  made  by  him  upon  the 
defenders'  statement  of  facts  which  are  thereby  adopted  by  him,  and  become  part  of  nis  own 
case, 

Upon  the  statements  and  admissions  of  the  pursuer,  two  questions  arose — \st.  Whether  he  was 
entitled  originally  to  rescind  the  contract  for  the  purchase  of  the  shares  in  question  ?  and  zndfyy 
vhcther  he  was  debarred  of  his  right  by  the  change  which  had  taken  place  in  the  condition  of 
the  company  at  the  time  when  his  action  was  brought  ? 

UpoD  the  firsi  question  the  Court  had  to  determine  how  far  a  company  is  bound  by  the 
misrepresentations  of  its  managing  body,  upon  which  there  are  numerous  irreconcilable  decisions. 
In  Dodgsan's  case,  (3  De  G.  &  Sm.  85,)  Vice-Chancellor  Knight  Bruje  held,  that  directors  can- 
not be  the  agents  of  the  body  of  shareholders  to  commit  a  fr^iud,  and  that  the  directors  only 
were  liable  for  their  conduct  This  opinion  was  adopted  by  Vice-Chancellor  Parker  in  Bernard's 
case,  (5  De  G.  &  Sm.  289^)  where  he  said,  "  DodgsotCs  ease  shews,  that  the  directors  cannot.be 
the  agents  of  the  company  to  commit  a  fraud ;  and  therefore,  even  if  Mr.  Bmiard  had  been 
induced  to  take  shares  by  the  misre[nesentations  of  the  directors,  there  was  no  reason  why  he 
should  be  a  contributory.*'  But  in  Brockwelfs  case^  (4  Drewry,  205,)  where  the  directors  of  the 
Royal  British  Bank,  in  their  published  reports,  misrepresented  the  state  of  the  company,  and 
Brockwell,  relying  upon  the  truth  of  the  reports,  purchased  some  new  shares  which  were  issued 
by  the  company,  upon  which  it  was  sought  to  make  him  a  contributory,  Vice-Chancellor  Kinders- 
1^'  held,  principally  upon  the  authority  of  the  case  of  the  National  Exchange  Company  v.  Drew^ 
decided  in  this  House,  (2  Macq.  App.  Ca.  103  ;  ante^  p.  482,)  that  reports  made  by  directors  to  a 
company,  if  they  get  into  circulation,  must  be  considered  as  reports  of  the  company,  and  Brock- 
well  was  removed  from  the  list  of  contributories.  The  words  "  if  they  get  into  circulation," 
mean  if  they  are  designedly  published,  for  the  Vice-Chancellor  could  never  have  intended  to 
hold,  that  if  reports  addressed  to  the  shareholders,  and  to  them  alone,  get  into  the  hands  of  third 
persons  by  private  and  unauthorized  circulation,  they  must  be  taken  to  be  reports,  for  which  the 
cmpany  are  responsible. 

ms  case  of  Brockwell  was  overruled  by  Lord  Campbell,  Lord  Chancellor,  and  the  Lord 
Tasdces,  in  Mixer's  case  (4  De  G.  &  Jo.  575,)  which  was  also  a  case  connected  with-  the  British 
Bank.  The  LORD  Chancellor,  in  his  judgment,  said,  "  Clearly  there  was  fraud,  and  gross 
feuid,  on  the  part  of  the  directors ;  and  I  have  no  doubt,  that  Mixer  was  induced  by  ^aud  to 
take  his  shares.  I  think,  however,  it  was  a  fraud  on  the  part  of  the  directors  which  cannot  be 
attributed  to  the  company,'*  and  the  appellant  was  continued  upon  the  list  c»f  craitributories. 

In  that  case  the  true  reason  was  given  why,  even  if  the  purchase  of  shares  was  induced  by  the 
fraud  of  the  company,  the  person  defrauded  could  not  resist  his  liability  to  contribute  as  a 
shareholder.  '*  It  is  a  settled  rule,"  the  LORD  Chancellor  said,  "that  a  contract  obtained  by 
fraud  is  not  void,  and  that  the  party  defrauded  has  a  right  to  void  it,  if  he  does  so  white  matters 
reniain  u  their  former  position."  If,  therefore,  a  person,  who  has  been  induced  by  fraud  to 
beoHne  a  shareholder  in  a  company,  has  not  relieved  himself  from  the  contract  at  the  time  of 
16  being  wound  up,  he  cannot  afterwards  divest  himself  of  his  liability. 

In  the  case  of  the  National  Exchange  Company  of  Glasgom  v.  Drew,  opinions  were  expressed 
as  to  the  responsibility  of  a  company  for  the  fraudulent  misrepresentations  of  its  directors,  which 
aieentided  to  the  h^hest  consideration.  My  noble  and  teamed  friend,  Lord  Cranworth, 
said,  "  What  is  the  consequence  of  the  company  receiving  a  report  and  publishing  it  to  the 
vorld?  1  confess  that  in  my  opinion,  from  the  nature  of  things  and  from  the  exigencies  of 
society,  that  must  be  taken  as  between  the  company  and  third  persons,  to  be  a  representation 
by  the  company.  The  company,  as  an  abstract  being,  can  represent  or  do  nothing.  It  can  only 
an  by  its  managers.  When,  therefore,  the  directors  in  dischaige  of  their  duty,  fraudulentlv,  for 
the  purpose  of  misleading  others  as  to  the  state  of  the  concern  of  the  company,  represent  the 
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company  to  be  in  a  difTerent  state  from  that  in  which  they  know  it  to  be,  and  the  persons  to 
whom  the  representation  is  addressed  act  upon  it  in  the  belief  that  it  is  true,  I  cannot  think  that 
society  can  go  on  without  treating  that  as  a  misrepresentation  by  the  company."  And  LoRD  St. 
Leonards  said,  "  I  have  certainly  come  to  this  concliision,  that  if  representations  are  made  by 
a  company  fraudulently,  for  the  purpose  of  enhancing  the  valus  of  their  stock,  and  they  induce  a 
third  person  to  purchase  stock,  those  representations  so  made  by  them  for  that  purpose  do 
bind  the  company.  I  consider  representations  by  the  directors  of  a  company,  as  representations 
by  the  compiny  ;  although  they  may  be  representations  made  to  the  company,  it  is  their  owa 
representation." 

'  These  opmions  received  the  sanction  of  Lord  Westbury,  Lord  Chancellor,  in  the  can  of 
the  J^rw  Brmuvtkk  and  Canada  Railway  Company  v.  CoHybfore,  9  H.  L.  C.  725,  where  he  said, 
"  I  certainly  am  not  at  all  disposed  to  advise  your  Lordships  to  throw  any  doubt  upon  this  doctrine, 
that  if  reports  are  made  to  the  shareholders  of  a  company  by  their  directors,  and  the  reports  are 
adopted  by  the  shareholders  at  one  of  the  appointed  meetings  of  the  company,  and  these  repons 
are  afterwards  industriously  circulated,  misrepresentations  must  undoubtedly  be  taken  after  tb«r 
adoption  to  be  representations  and  statements  made  with  the  authority  of  the  company,  and 
therefore  bmding  upon  the  company." 

My  noble  and  learned  friend  Lord  Cranworth,  in  this  last  case,  adhering  to  the  opinion 
which  he  had  expressed  in  the  cases  of  Hanger  v.  Tlu  Great  Western  Rmlway  Co.  and  The 
National  Exchange  Company  v.  Drew,  suggested  a  distinction  as  to  the  effect  upon  the  company 
of  misrepresentations  by  the  directors  being  misrepresentations  of  a  company,  and  misrepreseni- 
ations  of  directors  being  binding  upon  a  company.  And  to  place  the  question  upon  its  true 
ground,  my  noble  and  learned  friend  said,  "  The  principle  of  making  a  company  responsible  for 
the  misrepresentation  of  the  directors,  cannot  be  ta'-cen  to  the  wild  length  that  I  nave  heard 
suggested,  namely,  that  you  can  bring  an  action  against  the  company  upon  the  {ground  of  decrit, 
because  the  directors  have  done  an  act  which  might  render  them  liable  to  such  an  action.  That 
I  take  not  to  be  the  law  of  the  land,  nor  do  I  believe  it  would  be  the  law  of  the  land,  if  the 
directors  were  the  agents  of  some  persons  not  a  company.  The  fraud  must  be  a  fraud,  that  is 
either  personal  on  the  part  of  the  individual  making  it,  ta  some  fraud  which  another  person  has 
impliedly  authorized  him  to  be  guilty  of." 

The  distinction  to  be  drawn  nrom  the  authorities,  and  which  is  sanctioned  by  sound  principle, 
appeus  to  be  this, — where  a  person  has  been  drawn  into  a  contract  to  purchase  shares  belonging 
to  a  company  by  fraudulent  misrepresentations  of  the  directors,  and  the  directors,  in  the  name 
of  the  company,  seek  to  enforce  that  contract,  or  the  person  who  has  been  deceived  institutes  a 
suit  against  the  company  to  rescind  the  contract  on  the  ground  of  fraud,  the  misrepresentiiions 
are  imputable  to  the  company,  and  the  purchaser  cannot  be  held  to  his  contract,  because  a  com- 
pany cannot  retain  any  benefit  which  they  have  obtained  through  the  fraud  of  their  agents.  But 
if  the  person  who  has  been  induced  to  purchase  shares  by  the  fraud  of  the  directors,  instead  <X 
seeking  to  set  aside  the  contract,  prefers  to  bring  an  action  for  damages  for  the  deceit,  such  an 
action  cannot  be  maintained  against  the  company,  but  only  against  the  directors  personally. 

The  action  of  Mr.  Addie  is  for  the  reduction  of  the  deeds  of  transference  of  the  shares,  and 
alternatively  for  damages ;  but  as  it  is  brought  against  the  company,  it  will  follow  ^m  what  has 
been  said,  that  he  cannot  recover  unless  he  is  entitled  to  rescind  the  contract.  The  questiiHi 
then  arises,  does  he  shew  upon  the  statement  of  his  case,  that  the  false  reports  of  his  directors, 
and  particularly  the  report  of  1855,  were  the  proximate  and  immediate  cause  of  the  purchase  <tf 
the  shares  by  the  pursuer?  I  do  not  think  it  is  necessary,  that  they  should  be  the  sole  cause; 
for  to  repeat  what  I  said  in  Airo/'s  case,  supposing,  that  the  reports  of  the  directors  formed  a 
material  part  of  the  inducement  to  take  the  shares  without  which  the  purchase  would  never  have 
been  made,  I  cannot  think,  that  the  effect  of  them  is  destroyed  because  other  influences  were  at 
the  same  time  at  work,  which  contributed  to  the  success  of  these  false  representations.  But 
where  fraudulent  reports  are  made  the  ground  for  rescinding  a  contract  for  the  purchase  of  shares, 
the  fraud  is  not  to  be  established  by  impressions  received  from  these  reports  at  some  fonner 
period  however  distant,  but  tbey  should  be  clearly  shewn  to  be  in  the  mind  of  the  person  at  the 
time  of  the  negotiations  for  the  purchase,  and  to  have  been  one  of  the  causes  leading  to  the 
contract.  Apart  from  these  reports,  there  is  no  statement  of  any  representations  made  to  the 
pursuer  by  the  directors  or  by  their  authority.  That  the  directors  knew  of  Taylor's  endeavoon 
to  induce  the  pursuer  to  take  shares  in  the  bank  is  nowhere  alleged.  Although  nwrely  agentsof 
the  company  themselves,  and  tberefore,  according  to  the  well  known  role,  they  could  not  depute 
any  other  person  to  act  for  them,  yet  if  they  bad  employed  Taylor  to  make  false  representations 
of  the  subility  of  the  bank  to  the  pursuer,  it  would,  in  my  opinion,  have  been  raf  the  same  effect 
as  if  they  had  been  made  by  themselves.  But  not  only  is  there  no  statement  in  the  case  of  any 
such  delegation  of  authority  to  Taylor,  but  it  is  not  even  shewn  upon  the  record,  that  Taylor  had 
any  personal  communication  with  the  pursuer.  Taylor  (it  is  stated)  employed  Torrance,  the 
agent  of  the  bank  at  Coatbridge,  where  the  pursuer  kept  bis  account,  to  endeavour  to  get  him  to 
take  shares,  but  it  is  not  alleged,  that  Taylor  instructed  Torrance  to  speak  of  the  prosperity  of 
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the  bask,  and  to  tdl  the  pursuer,  that  he  considered  it  to  be  a  good  investment  for  his  moneys 
nor  dut  Twrance  did  not  at  the  time  believe  in  the  stability  of  the  bank. 

TlierefcN:^  thot^h  this  was  a  case  in  vhich,  as  the  pursuer  was  seeking  to  rescind  a  contract 
from  which  the  company  had  derived  benefit,  his  action  was  maintainable,  yet  I  entertain  con- 
siderable doubt  whether  in  his  statement  he  connected  the  directors  sufficiently  with  the  alleged 
misr^Mesentations  to  make  them  imputable  to  the  company^  and  whether  he  did  not  fail  to  state 
atelevant  case  upon  the  record  on  this  ground. 

BntoD  the  question,  whether  the  pursuer  was  not  deprived  of  his  right  to  rescind  the  contract 
hj  tbe  change  in  the  character  and  condition  of  the  company,  which  appears  from  his  conde- 
scendence and  admissions,  1  have  no  doubt  that  the  relevancy  of  his  case  altogether  failed. 

Whether  the  change  of  the  company  from  an  unincorporated  to  an  incorporated  banking  com- 
pany, for  the  purpose  of  more  conveniently  winding  up  its  affairs,  under  the  Joint  Stock  Com- 
panies Act  1856^  so  changed  the  nature  and  character  of  the  shans  purchased  by  the  pursuer,  as 
to  resder  a  restitHtio  in  int^rwn  impracticable,  is  a  question  which,  if  it  were  necessary  to 
ddennioe,  I  should  wish  to  consider  more  carefully.  It  was  undonbtedly  one  of  the  grounds 
opMi  which  the  case  of  Clarke  r.  Dickson  was  decided.  In  that  case  a  mining  company  was, 
witfa  the  plaintiff's  assent,  registered  as  a  company  with  limited  liability,  and  was  wound  up  under 
die  Win<ung  up  Act.  In  an  aaion  for  money  had  and  received,  to  recover  back  the  amount 
paid  for  the  purchase  of  the  shares,  the  Court  held,  that  the  action  was  not  maintainable.  Mr. 
Judce  Erie  said,  *'  He  has  changed  the  nature  of  the  article ;  the  shares  he  received  were  shares 
m  a  company  on  the  cost  book  principle ;  the  plaintiff  offers  to  restore  them  after  he  has  con- 
rerted  them  into  shares  in  a  joint  stock  corporation ; "  and  in  this  opinion  Mr.  Justice  Crompton 
^reed. 

It  is  clear,  however,  upon  the  authorities,  that  after  the  crisis  bad  arrived  of  the  failure  of  the 
company,  and  the  order  for  winding  it  up  had  been  made,  the  time  for  rescinding  the  contract 
ms  gone.  This,  as  I  have  already  shewn,  was  the  ground  of  the  decision  in  Mixers  case.  That 
«as  a  case  between  an  alleged  shareholder  and  the  creditors  of  the  company;  and  it  may  be 
thought,  that  different  considerations  will  apply  where  the  question  arises  between  a  company 
and  the  person  who  has  been  fraudulently  induced  to  become  a  shareholder,'  but  the  case  of 
Ckriu  T.  Dickson  shews,  that  there  is  no  distinction  between  the  cases.  There  the  action  was 
wuDst  three  directors  01  the  company  to  recover  back  money  paid  by  the  plaintiff  for  shares 
vhichhe  was  induced  to  purchase  by  the  false  and  fraudulent  representations  of  the  defendants. 
In  that  case  the  company  was  being  wound  up  undo:  the  Winding  up  Act,  and  it  was  during  the 
process  of  winding  that  (as  in  this  case)  the  plaintiff  for  the  first  time  discovered,  that  the 
representations  by  which  he  was  led  to  make  the  purchase  were  false.  The  Court  held,  that  the 
pbmtiff  was  not  entitled  to  recover. 

Mr.  Justice  Crompton,  after  adverting  to  the  rule  of  law,  that  "  a  contract  induced  by  fraud  is 
net  nm,  but  voidable  at  the  option  of  the  party  defrauded,"  said,  "  It  seems  to  me  to  follow,  that 
1^  that  party  exercises  his  option  to  rescind  the  contract  he  must  be  in  a  state  to  rescind ;  that 
i^  he  must  be  in  such  a  situation  as  to  be  able  to  put  the  parties  into  their  original  state  before 
tbe  contract." 

It  may  seem  to  be  a  hardship  on  the  pursuer,  that  he  should  be  compelled  to  keep  the  shares 
becanse,  in  ignorance  of  the  fraud  practised  upon  him,  he  retained  them  until  an  event  occurred 
vhich  changed  their  nature,  and  prevented  his  returning  the  very  thing  which  he  received.  But 
he  is  not  without  remedy.  If  he  is  fixed  with  the  shares,  he  may  still  have  his  action  for  damages 
against  the  directors,  supposing  he  is  able  to  establish,  that  he  was  induced  to  enter  into  the 
omttaa  by  misrepresentations  for  which  they  are  responsible ;  but  in  his  present  action  the 
}nrnerraiild  not  nave  recovered  damages  against  the  company,  and  therefore,  both  on  the  claim 
m  his  sonunons  for  restitution  and  re^yment,  and  also  for  damages,  the  pursuer  stated  no  rcle- 
mtt  case  upon  the  record ;  and  the  first  interlocutor,  "  finding  that  &e  pursuer  has  stated  on 
record  matter  relevant  to  entitle  him  to  go  to  trial,"  ought  not  to  have  been  made,  and  no  issues 
onriit  to  have  been  directed. 

Bat  the  case  can  hardly  be  left  here,  considering  the  proceedings  which  have  since  taken  place. 
The  issues  araroved  by  the  Court  were  afterwards  tried  by  the  Lord  President  and  a  jury,  and 
a  verdict  was  found  for  the  pursuer.  A  bill  of  exceptions  was  tendered  to  his  Lordship's  sum- 
ming up,  both  on  the  ground  of  misdirection  and  nondirection.  A  rule  was  afterwards  granted 
to  set  aside  the  verdict  as  contrary  to  evidence,  and  for  a  new  trial.  This  rule,  and  the  bill  of 
exceptions,  came  on  for  argument  at  the  same  time,  when  the  Court  of  the  First  Division 
pronounced  two  interlocutors  of  the  same  date,  one  of  them  disallowing  the  exceptions,  which  is 
appealed  from,  and  the  other  setting  aside  the  verdict  and  granting  a  new  trial,  which,  by  the 
8th  section  of  die  55  Geo.  Iil.  chap.  42,  is  "  final  and  conclusive,  and  not  liable  to  be  questioned 
Mywhere." 

fiat  it  would  not  be  right  to  pass  by  the  other  parts  of  the  case  which  were  brought  before  us 
n  tbe  argument. 

The  issues  ultimately  apfvoved  of  by  the  Court  were : — i.  Whether  the  ptirsuer  was  induced 
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to  make  the  purchase  by  false  and  fraudulent  representations  made  by  the  bank  as  to  the  state 
of  its  affairs,  and  whether  the  defenders  are  resting  owing  to  the  pursuer  the  sums  amuiced  is 
the  schedule  hereunto  annexed,  or  any  part  thereof  ?  3.  Whetherthepursuer  has  barred  himself 
from  repudiating  the  said  purchase  } 

In  his  charge  to  the  jury,  the  Lord  President  told  them,  that,  if  the  case  should  occur  of 
directors  taking  upon  them  to  put  forth  in  their  report  statements  of  importance  in  regard  to  the 
affairs  of  the  hank  false  in  themselves,  and  which  they  did  not  believe,  or  had  no  reasonable 
ground  to  believe  to  be  true,  that  would  be  a  misrepresentation  and  deceit.  The  counsel  for  the 
defenders  excepted  to  this  direction  so  far  as  it  related  to  the  directors  having  no  reasonaUe 
^ound  to  believe  the  truth  of  the  statements  in  the  reports;  and  they  also  call^  upon  the  Lord 
President  to  direct  the  jury,  that,  upon  the  evidence  before  them,  the  action  was  not  maintainable 
in  law,  and  that  the  defenders  were  entitled  to  a  verdict  upon  the  first  issue;  and  that,  upon  the 
evidence,  the  pursuer  had  in  law  barred  himself  from  repudiating  the  purchase,  and  the  defender! 
were  entitled  to  a  verdict  on  the  second  issue.  The  Lord  Pre^dent  declined  to  give  these  direc- 
tions, and  the  bill  of  exceptions  was  tendered.  The  interlocutor,  as  already  mentioned,  disallovcd 
all  these  exceptions. 

I  agree  in  the  propriety  of  this  interlocutor  so  far  as  it  relates  to  the  exception  on  the  grouDd 
of  misdirection.  In  the  argument  upon  this  exception  the  case  was  put  of  an  honest  belitf  briog 
entertained  by  the  directors,  of  the  reasonableness  of  which  it  was  said  the  jury  upon  this  direc- 
tion would  have  to  judge.  But  supposing  a  person  makes  an  untrue  statement  which  he  asserts 
to  be  the  result  of  a  do»d  fide  belief  of  its  truth,  how  can  the  bona  fides  be  tested  except  by  con- 
sidering the  grounds  of  such  belief  7  And  if  an  untrue  statement  is  made,  founded  upon  a  belief 
which  is  destitute  of  all  reasonable  grounds,  or  which  the  least  inquiry  would  immediately  correct, 
I  do  not  see,  that  it  is  not  fairly  and  correctly  characterized  as  misrepresentation  and  deceit 

The  other  exceptions  upon  the  refusal  of  the  Lord  President  to  direct  the  jury  to  find  for  the 
defenders  on  both  the  issues,  may  be  disposed  of  by  reference  to  what  I  have  already  said  upM 
the  appeal  against  the  first  interlocutor  on  the  subject  of  relevancy. 

I  exi^essed  a  doubt,  whether  upon  the  record  there  were  proper  allegations  to  connect  the 
directors  with  the  representations  which  induced  the  pursuer  to  purchase  the  shares.  Atthetiiil 
the  evidence  upon  this  point  was  equally  deficient.  Taylor  was  not  called,  and  no  authority  was 
shewn  to  have  been  given  to  him  by  the  directors  for  the  employment  of  Torrance  to  persuade 
the  pursuer  to  purchase  shares.  The  pursuer  himself  did  not  prove,  that  he  had  any  communi- 
cation with  Taylor.  But  as  he  swore,  that  he  "  purchased  on  the  faith  of  the  reports,  and  what 
Torrance  told  him,"  I  do  not  think,  that  the  Lord  President  could  have  withdrawn  the  case  from 
the  jury  upon  this  first  issue,  because  if  the  reports  formed  a  material  part  of  the  inducement  to 
the  purchase,  then,  whether  Torrance's  representations  were  brought  home  to  the  directors  or 
not,  there  were  sufficient  misrepresentations  [joceeding  directly  from  themselves  v^ich  were 
proper  for  the  consideration  of  the  jury. 

But  it  will  be  recollected,  from  what  I  have  already  said,  that  the  exception  on  the  ground  of 
the  Lord  President  having  refused  to  direct  the  jiuy,  that  the  pursuer  had  in  law  barred  himself 
from  repudiating  his  purchase,  was  a  good  exception.  The  exception  is  not,  perhaps,  wonied 
with  exact  precision,  but  I  think  it  is  sufficiently  so  to  have  required  the  Judge  to  give  the  proper 
direction  to  the  jury.  The  defenders  evidently  pointed  to  some  act  of  the  pursuer  by  which  he 
had  barred  himself  from  rescinding  the  purchase  of  the  shares,  referring,  probably,  to  his  receijK 
of  dividends,  and  to  the  part  he  took  in  assisting  the  liquidators  in  the  winding  up.  But  without 
any  of  these  acts,  the  pursuer  would  have  been  barred  by  the  mere  fact  of  the  winding  up  of  the 
company  having  foand  him  with  the  shares  in  his  possession,  and  it  would  not  be  incorrect  to 
say,  that  he  hadbarred  himself  by  retaining  the  shares  until  the  company  was  brought  into  this 
condition. 

As  this  exception  ought  to  have  prevailed,  the  interlocutor  disallowing  all  the  exceptions  cannot 
be  maintained. 

There  are  one  or  two  other  points  which  were  raised  in  the  course  of  the  argument  which 
deserve  a  short  notice.  It  was  said,  if  the  fraud  is  imputable  to  the  company  from  the  represenf- 
ations  of  the  directors,  as  the  pursuer  was  a  shareholder  at  the  time,  the  representations  are  his 
own,  as  one  of  the  company,  to  himself  through  his  agent.  I  think  the  fallacy  of  the  aigument 
lies  in  this : — In  a  suit  instituted  against  a  company  to  rescind  a  contract  to  purchase  shares 
which  the  purchaser  was  induced  to  enter  into  by  the  misrepresentations  of  directors,  the  misre- 
presentations are  not  regarded  as  actually  made  by  the  company,  but  they  are  not  permitted  to 
retain  the  benefit  of  a  contract  which  has  been  fraudulently  obtained  for  them  by  their  agent. 
But  although  according  to  the  strict  rules  of  common  law  a  man  cannot  be  a  plaintiff  and  a 
defendant  at  the  same  time,  yet  in  a  court  of  equity  (and  equity  as  well  as  law  ts  administered  in 
the  Scotch  courts)  it  could  not,  in  my  opinion,  be  a  valid  objection  to  a  suit  to  set  aside  a  con- 
tract for  fraud,  that  the  complainant  was  a  member  of  the  company,  by  the  fraud  of  whose  agents 
technically  imputed  to  the  company  he  was  drawn  into  the  contract. 

Another  Direction  which  was  urged  against  the  right  of  the  pursuer  to  be  relieved  frun  his 
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natiact  was,  that  it  would  prejudice  the  interest  of  other  innocent  shareholders  who  had  acquired 
shares  after  the  pursuer  became  possessed  of  those  in  question.  In  ansver  to  this  argument,  I 
■mU  only  observe,  that  these  subsequent  shareholders  either  bought  their  shares  under  circum- 
suaces  which  compel  them  to  hold  them,  or  they  also  were  induced  to  join  the  company  by  false 
RpRscDtations.  If  they  are  bound  to  continue  to  be  shareholders,  I  do  not  see  upon  what  prin- 
dfrie  tbey  can  contend,  that  their  purchase  of  shares  prevents  the  contract  of  the  pursuer  being 
impeached  for  fraud,  and  if  they,  like  the  pursuers,  have  been  deceived  ioto  the  purchase  of  their 
shares  and  abstain  from  taking  proceedings  to  exonerate  themselves  from  liability,  there  is  no 
reasoD  why  their  forbearance  should  hinder  the  pursuer  from  taking  steps  to  rid  himself  of  a 
coniract  into  which  he  has  been  drawn  by  a  similar  fraud. 

li  only  remains  to  observe,  that  although  the  interlocutors  directing  the  issues  ought  to  he 
rcversed  on  the  ground,  that  the  defenders  were  entitled  to  judgment  on  the  question  of  relevancy, 
yetnpOQ  the  pursuer's  cross  appeal,  it  appears  to  me,  that  upon  the  record  there  ought  to  have 
been  no  issue  with  respect  to  his  claim  to  damages.  His  action  being  against  the  company  for 
the  fraud  of  the  directors,  the  pursuer  could  only  recover  in  such  action  if  he  were  entitled  to 
rescind  the  contract.  If  his  claim  rested  in  damages,  he  ought  to  have  proceeded  against  the 
diiectors,  who  would  alone  have  been  liable  to  him  in  that  form  of  action.  Upon  a  review  of 
the  whole  case,  I  must  advise  your  Lordships,  that  all  the  interlocutors  appealed  from  ought  to 
bererersed. 

Lord  Crakworth. — My  Lords,  the  respondent,  who  is  pursuer  in  this  action,  sought  relief 
on  one  of  two  grounds.  First,  he  claimed  the  right  of  repudiating  altogether  the  contract  for  the 
price  of  the  135  shares,  on  the  ground,  that  he  was  induced  to  enter  into  that  ccmtract  by  the 
fraud  of  the  directors,  which  he  alleges  ought  to  be  treated  as  the  ^ud  of  the  company.  Or, 
secondly,  if,  from  lapse  of  time  or  from  the  mode  in  which  he  had  after  the  purchase  dealt  with 
the  shares,  he  is  precluded  from  that  relief,  then  he  claimed  to  recover  from  the  appellants 
compensation  to  the  full  extent  to  which  he  bad  been  damaged  by  having  been  fraudutently  led 
to  enter  into  the  contract.  The  extent  of  relief  would  in  fact  be  the  same  on  whichever  ground 
it  might  be  made  to  resL 

Relief  under  the  first  head,  which  is  what  in  Scotland  is  designated  restitutio  in  integrum,  can 
only  be  had  where  the  party  seeking  it  is  able  to  put  those  agamst  whom  it  is  asked  in  the  same 
situation  in  which  they  stood  when  the  contract  was  entered  into.  Indeed  this  is  necessarily  to 
be  inferred  from  the  very  expression  restitutio  in  integrum,  and  the  same  doctrine  is  well 
andmtood  and  constantly  acted  on  in  England. 

The  question  therefore  on  this  head  of  relief  is,  Whether,  assuming  the  existence  of  the  fraud 
allied  by  the  respondent,  and  that  it  was  a  fraud  which  he  was  warranted  in  imputing  to  the 
company  for  whom  the  directors  were  acting,  the  facts  alleged  are  such  as  entitled  bim  to  relief 
by  way  of  restitutio  in  integrum — ^whether  a  relevant  case  is  stated  warranting  that  relief?  The 
kuned  Jnttees  below  were  of  opinion,  that  they  oi^ht  not  to  pronotmce  any  judgment  on  this 
pnnt  until  the  facts  had  been  investigated  by  a  jury  trial,  and  they  accordingly  framed  issues  for 
tliai  piupose.  But,  with  all  deference  to  them,  I  think  no  such  trial  was  necessary,  because  on 
the  facts  stated  and  admitted  on  the  record,  no  relevant  case  is  stated  entitling  the  pursuer  to 
relief  against  the  appellants. 

The  company  by  whose  direction  the  fraud  is  alleged  to  have  been  committed  was  an  unin- 
owporated  banking  company  carrying  on  business  under  the  provisions  of  7  Geo.  iv.  c.  67,  with 
»  capital  of  ,5oo,cx)o  divided  into  3o,ooo.  shares  of  /50  each.  Assuming,  that  this  company  by 
its  &'ectors  fraudulently  induced  the  respondent  to  purchase  135  of  these  shares  so  as  to  entitle 
him  to  relief  against  the  company,  be  cannot  insist  on  restitutio  in  integrum,  imless  he  is  in  a 
condition  to  restore  the  shares  which  he  so  purchased ;  but  this  is  impossible.  The  purchase  was 
•nade  by  him  in  1855,  and  in  1857  he  was  party  to  a  proceeding,  whereby  the  company  from  which 
^purchase  was  made  was  put  an  end  to.  It  ceased  to  be  an  unincorporated  and  became  an 
^cwporated  company  with  many  statuteable  incidents  connected  with  it  which  did  not  exist 
More  the  incorporation.  This  new  company  is  now  in  course  of  being  wound  up  ;  but  even  if 
|M  were  not  so,  if  it  still  were  carrying  on  the  business  of  bankers,  restitutio  in  integrum  would 
wc  been  impossible.  The  respondent  might  in  that  case  have  given  up  135  shares  of  the  new 
coiiq)any.  and  these  shares  might  have  been  as  raluable  as,  or  even  more  valuaUe  than,  the 
diucs  which  he  was  induced  to  purchase,  bat  they  would  not  have  been  shares  in  the  same 
^pany,  and  unless  he  was  in  a  position  to  restore  the  very  thing  which  he  was  fraudulently 
mdoced  to  purchase,  he  cannot  have  relief  by  way  of  restitutio  in  integrum.  The  time  had  gone 
by  during  which  the  respondent  could  repudiate  the  contract.  The  circumstances  were  so 
changed  that  he  could  not  put  the  appellants  in  the  condition  in  which  they  were  before  the 
fraudulent  sale  to  him.  I  j^ree  with  the  learned  Judges  below,  that  the  circumstance,  that  the 
shares  from  mismanagement  or  otherwise  had  become  depreciated  in  value  subsequently  to  the 
purchase  by  the  pursuer,  would  of  itself  be  of  no  importance.  He  might  still  have  been  able  to 
restore  that  which  he  was  fraudulently  induced  to  purchase.  But  what  in  fact  took  place  was 
»M  a  depreciatioD,  but  a  destruction,  of  the  thing  purchased.    The  unincorporated  company  in 
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which  he  had  been  induced  to  purchase  shares  no  longer  existed.  The  view  wliich  I  thus  take 
of  this  case  makes  it  unnecessary  to  consider,  whether  there  are  not  other  grounds  excluding 
this  particular  relief. 

But  although  the  respondent  is  excluded  from  redress  in  this  form  it  remains  to  consider, 
whether  he  may  not  recover  compensation  in  damages,  and  so  obtain  relief  as  beneficial  as  that 
from  which  be  is  thus  barred.  But  here  too  I  am  of  opinion,  that  the  respondent  must  fail 
My  noble  and  learned  friend  has  explained  the  ground  on  which,  and  the  extent  to  which,  aa 
incorporated  company  may  be  made  responsible  for  the  frauds  of  its  agents.  An  incorporated 
company  cannot  in  its  corporate  character  be  called  on  to  answer  in  an  action  for  deceit  Bat 
if,  by  the  frauds  of  its  agents,  third  persons  have  been  defrauded,  the  corporation  may  be  made 
responsible  to  the  extent  to  which  its  funds  have  profited  by  those  fiauds. 

If  it  is  supposed,  that  in  what  I  said  when  the  case  of  Ranger  v.  Great  Western  Haihwf 
Con^any  was  decided  in  this  House,  I  meant  to  give  it  as  my  opinion,  that  the  company  could  in 
that  case  have  been  made  to  answer  as  for  a  tort  in  an  action  fen:  deceit  I  can  (mly  say  I  had  no 
such  meaning.  In  that  case  I  came  to  the  conclusion  without  hesitation,  that  no  fraud  had bea 
committed,  and  therefore  the  question  of  liability  of  the  company  on  account  of  the  suggested 
fraud  did  not  arise.  The  allegation  of  Ranger  was,  that  by  the  fraud  of  Mr.  Brunei,  the  cnn- 
pan/s  engineer,  he  had  been  induced  to  contract  to  do,  and  had  done,  works  for  them  at  a  f^ce 
grossly  below  their  real  costs,  say  for  ^20,000  instead  of  ^40,000.  The  company  got  the  full 
benefit  of  what  he  had  so  done,  and  in  what  I  said  I  merely  wished  to  guard  against  its  betog 
supposed,  that  I  assented  to  the  argument,  that  there  would  be  no  means  of  reaching  the  compaoj', 
if  the  fact  of  the  fraud  had  been  established.  By  what  particular  proceeding  relief  could  have 
been  obtained  is  a  matter  on  which  I  did  not  intend  to  express,  ana  indeed  ^d  not  formed,  any 
opinion.    It  was  unnecessary  that  I  should  do  so. 

An  attentive  consideration  of  the  cases  has  convinced  me,  that  the  true  principle  is,  that  tbese 
corporate  bodies,  through  whose  agents  so  large  a  portion  of  the  business  of  the  country  is  now 
carried  on,  may  be  made  responsible  for  the  frauds  of  those  agents  to  the  extent  to  which  the 
companies  have  profited  from  those  frauds,  but  that  they  cannot  be  sued  as  wrongdoets  by 
imputing  to  them  the  misconduct  of  those  whom  they  have  employed.  A  person  defrauded  hf 
directors,  if  the  subsequent  acts  and  dealings  of  the  parties  have  been  such  as  to  leave  him  no 
remedy  but  an  action  for  the  fraud,  must  seek  his  remedy  a^tnst  the  directors  personally. 

It  is  not  out  of  place  here  to  point  out,  that  the  prindplies  msisted  on  for  the  respondent  would, 
if  adopted  by  your  Lordships,  lead  to  great  injustice.  Here  the  fraud  is  alleged  to  have  been 
committed  not  by  the  incorporated  company  now  in  process  of  being  wound  up,  but  by  the 
persons  who  were  trading  in  November  1855  as  an  unincorporated  company  under  the  Banking 
Act,  7  Geo.  IV.  c.  67.  It  is  true,  that  many,  I  suppose  most,  of  the  persons  who  were  responsible, 
so  far  as  they  were  responsible  for  the  acts  of  the  directors  in  1855,  became  members  of  the 
new  incoiporated  company ;  but  they  did  not  thereby  transfer  to  the  new  company  the  liability 
to  be  sued  in  consequence  of  frauds  previously  committed  by  the  agents  of  the  unincorporated 
company,  still  less  could  they  make  other  persons,  who  were  not  members  of  the  unincorixMrated 
partnership  when  the  fraud  was  committed,  liable  to  be  sued  because  they  joined  with  them 
m  procuring  an  incorporation  under  the  Joint  Stock  Company  Act. 

On  these  short  grounds  1  have  come  to  the  conclusion  that  no  relevant  case  is  stated  on  this 
record  entitling  the  respondent  to  relief  against  the  appellants,  either  by  way  of  restitutio  i» 
integrum  or  by  way  of  damages.  The  consequence  is,  that  no  issue  ought  to  have  been  directed, 
ana  therefore  the  interlocutors  of  the  2d  of  February  1864,  and  the  9th  of  February  1864,  must 
be  reversed. 

This  being  so,  the  trial  and  all  connected  with  it  necessarily  falls  to  the  ground.   We  ar^ 

however,  bound  to  dispose  of  the  interlocutor  of  the  9th  of  June  1865,  disallowing  the  exceptioa 
to  the  ruling  of  the  Lord  President  at  the  trial,  and  against  which  the  appellants  have  appoled. 
His  Lordship  told  the  jury,  that  if  the  directors  put  forth  in  their  report  important  statements 
which  they  had  no  reasonable  ground  to  believe  to  be  true,  that  wotdd  be  misrepresentation  and 
deceit,  and,  in  estimation  of  the  law,  would  amount  to  fraud.  I  confess  that  my  opinion  was, 
that  in  what  his  Lordship  thus  stated  he  went  beyond  what  principle  warrants.  If  p«-s(Kis  in 
the  situation  of  directors  of  a  bank  make  statements  as  to  the  condition  of  its  affairs  which  they 
bond  fide  believe  to  be  true,  I  cannot  think  they  can  be  represented  as  guilty  of  fraud  because 
other  persons  think,  or  the  Court  thinks,  or  your  Lordships  think,  that  there  were  no  sufficient 
grounds  to  warrant  the  opinion  which  they  had  formed.  If  a  little  more  care  and  caution  must 
have  led  the  directors  to  a  conclusion  different  from  that  which  they  put  forth,  this  may  afford 
strong  evidence  to  shew,  that  they  did  not  really  believe  in  the  truth  of  what  they  stated,  and 
that  they  were  guilty  of  fraud.  But  this  would  be  the  consequence  not  of  their  having  stated  as 
true  what  they  had  not  reasonable  ground  to  believe  to  be  true  but  of  their  having  stated  as  true 
what  they  dicf  not  believe  to  be  true. 
On  this  ground  I  should  have  thought,  that  the  exceptions  ought  to  have  been  allowed^  and  aOt 
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that  the  interlocutor  of  the  9th  of  June  1S65  must  be  reversed.  But  my  noble  and  learnedfriend 
ttofidifiaent  opinion,  and  I  readily  yield  to  him. 

Itishardly  necessary  to  advert  to  the  cross  appeal,  but  it  is  due  to  Mr.  Addie  to  say,  that  if  a 
rdennt  case  had  been  stated  on  the  record  on  both  heads  on  which  relief  is  asked,  and  it  had 
bees  iie:essarY  to  direct  issues,  I  think  he  is  right  in  his  contentioi^  that  those  issues  ought  to 
bare  been  so  framed  as  to  exhaust  the  vhole  case,  so  as  to  make  it  impossible  that  it  should  be 
oet^ssary  at  a  fiittire  time  to  frame  further  issues  and  incur  the  delay  and  expenses  of  another 
trial 

Lord  Colonsay.— My  Lords,  as  I  did  not  hear  the  whole  of  the  arguments  for  the  appellants 
in  this  case,  I  take  no  part  in  the  deliberations  upon  it  and  the  judgment  which  is  about  to  be 
given,  but  as  an  appeal  has  been  made  to  me  on  the  point  of  the  form  of  the  proceedings,  I  may 
say,  if  the  interlocutor  of  relevancy  is  reversed  it  will  follow  from  that,  that  the  cause  will  be 
dianissed,  and  then  all  that  followed  after  that  interlocutor  falls  to  the  ground.  There  will 
be  no  occasion  for  dealing  with  the  matter  of  the  new  trial  or  the  exception  or  anything  else,  for 
the  Thole  will  falL  Perhaps  the  form  of  the  Judgment  should  be,  that  the  interlocutor  should  be 
Rversed,  with  a  declaration,  that  the  Court  should  have  sustained  the  objection  to  the  relevancy, 
and  dismissed  the  action,  or  some  such  direction  so  as  to  make  it  clear  that  nothing  which 
folknred  from  the  interlocutor  of  relevancy  is  to  stand. 

Interlocutors  reversed  with  declaration. 

AfP^lamt^  Agents,  Davidson  and  Syme,  W.S. ;  Loch  and  Mactaurin,  Westminster.— 
^^mUn^s  Agents,  Gibson  Craig,  Dalziel,  and  Brodies,  W.S. ;  Grahames  and  Wardlaw, 
Wotminster. 


JUNE  4,  1867. 

The  Western  Bank  of  Scotland  and  Liquidators,  Appellants^  v.  John 
Baird  and  Others,  Respondents. 

Same  Appellants,  v.  James  Baird,  Respondent. 

Fkocess— Appeal — Intwlocutory  Judgment — Action  for  Negligence — Enumerated  Cases — Jury — ■ 
48  Qeo.  III.  c.  151,  §  15— 7j6*  liquidator  0/  a  bank,  which  was  in  course  of  being  wound  up, 
nised  an  action  against  B.,  alleging  thai  B.,  while  director.  Had  grossly  neglected  his  duties^  and 
(anted  a  loss  to  the  bank  of  large  sums,  and  concluding for  payment  of  those  sums.  The  Court 
before  answer  remitted  to  an  accountant  to  report  what  sums  kad  been  last  in  the  way  alleged. 
B.  at  once  appealed  without  leave: 

Held,  TUs  being  an  interlocutory payment  not  on  the  whole  merits  of  the  ease,  it  was  not  appeal- 
«bU  to  the  HoMse  of  Lords  at  ihat  stage.^ 

These  were  two  appeals  against  Judgments  of  the  Second  Division.  Two  actions  involved  the 
same  facts.  The  liquidator  of  the  Western  Bank  in  January  1863,  raised  an  action  against  James 
Baird,  concluding  for  payment  of  a  sum  of  .£863,618,  the  amount  of  loss  and  damage  due  by  him 
to  the  bank  as  at  June  1856,  with  interest  and  expenses.  The  condescendence  set  forth  the 
Ustory  and  stoppage  of  the  bank.  The  main  facts  alleged  were,  that  the  bank  was  established 
in  iS^  as  a  joint  stock  company,  and  in  1857  was  registered  under  the  Joint-Stock  Banking 
Companies  Act.  The  defendant,  James  Baird,  became  a  shareholder  in  1837,  and  in  1852  was 
elected  a  directra:,  and  acted  till  1856,  and  during  that  period  he  grossly  neglected  his  duties  by 
failing  to  make  fn-oper  uiquiries,  and  1^  allowing  the  managers,  without  control,  systematically 
to  make  advances  at  their  own  discretion,  on  insufficient  security;  that  by  such  reckless  ad\'ances^ 
^uch  it  was  the  duty  of  the  directors  to  prevent,  the  shareholders  had  lost  sums  amounting  to 
jC863,6i8,  and  it  was  for  this  sum  the  action  was  brought. 

The  other  action  concluded  for  a  sum  of  about  ^£263,000  from  the  trustees  of  the  late  William 
Baird,  another  director,  under  similar  circumstances. 

The  defenders  set  up,  among  other  pleas,  that  there  was  no  title  to  sue,  and  that  the  aver- 
ments of  the  pursuer  were  irrelevant.    The  Lord  Ordinary  held,  that  the  action  was  relevantly 

^  See  previous  report  4  Macph.  1071 ;  38  Sc.  Jur.  557.  S.  C  L.  R.  i  Sc.  Ap.  170 }  5  Macph. 
H-L.93;  39  Sc.  Jur.  453. 
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laid,  so  far  as  it  charged  negligence  against  the  whole  of  the  directors,  but  not  in  so  &r  as  it 
charged  personal  negligence  against  James  Baird.  On  reclaiming  petition,  the  Second  Division 
sustained  the  title  of  the  pursuers  to  maintain  the  action,  but  altered  the  interlocutor  in  other 
respects,  and  also  remitted  to  an  accountant  to  report  what  sums  bad  been  lost  on  the  accounts 
by  way  of  alleged  reckless  advances ;  and  the  Court  refused  to  send  the  case  to  be  tried  by  a  jury. 
The  pursuer  now  appealed  against  the  interlocutors,  and  there  was  a  preliminary  objection  to  &it 
competency  of  the  appeal. 

The  appellants  in  their pri/ttedcas^s  gave  the  following  reasons  for  reversing  the  interlocutors:— 
I .  Because  the  action  which  is  the  subject  of  the  remit  complained  of  being  an  action  founded 
on  "  delinquency  or  ouasi  delinquency,"  and  its  conclusion  being  "  for  damages  only  and 
expenses,"  is  a  cause  "appropriate  to  the  Jury  Court,"  and  the  matter  of  fact  to  1^  ascertained 
between  the  parties  must  accordingly  be  tried  by  jury.  2.  Because  the  remit  appealed  against 
is  inexpedient,  not  being  calculated  to  facilitate  a  just  and  speedy  decision  of  the  cause,  and 
involving  the  loss  of  much  time  and  labour  and  expense,  which  otherwise  would  be  saved. 

The  respondents  in  their /n>r/A/  easegaye  the  following  reasons  for  affirming  the  interlocutws : 
— I.  The  mtertocutor  being  merely  an  interlocutory  judgment,  not  disposing  of  the  merits  of  die 
cause  or  of  any  part  thereof,  and  having  been  an  unanimous  judgment  without  any  difference  of 
opinion  among  the  Judges  of  the  Second  Division  by  whom  it  was  pronounced,  no  appeal  there- 
against  without  the  leave  of  the  Court  below  is  competent,  and  such  leave  having  been  refiised, 
the  present  appeal  should  be  dismissed  as  incompetent.  2.  The  interlocutor  appealed  against 
should  be  affirmed,  because  it  relates  merely  to  the  conduct  and  preparation  of  the  cause  in  tbe 
Court  below,  and  as  such  was  within  the  discretion  of  the  Judges  by  whom  it  was  pronounced. 
3.  Because  the  remit  made  it  reasonable  and  proper,  regard  being  had  to  the  circumstances  of 
the  case.  4.  Because  the  remit  is  absolutely  essential  to  enable  the  Court  to  dispose  of  the  pleu 
of  the  respondents. 

TAe  Attorney  General  (Rolt),  Sir  R.  Palmer  Q.C.,  Brown  Q.C.,  and  A.  B.  Shand,  for  tbe 
appellant. — The  main  question  is,  whether  the  Court  below  had  any  power  to  remit  this  case  to 
an  accountant,  instead  of  sending  it  to  be  tried  by  a  jury.  If  it  were  one  of  the  enumerated 
cases,  then  it  is  imperative  on  the  Court  to  send  the  case  to  a  jury.  The  Statute  6  Geo.  iv.  c 
1 20,  §  28,  mentions  among  these  enumerated  cases,  "  all  actions  founded  on  delinquency  or  qtuai 
delinquency  of  any  kind  when  the  conclusion  shall  be  for  damages  only  and  expenses.''  It 
cannot  be  disputed  this  is  an  action  falling  under  that  description.  The  Act  1 1  Geo.  iv.  ud  i 
Will  IV.  c.  69,  did  not  alter  that  enactment— .ffo/;/  v.  Ketr,  3  Sh.  &  M'L.  i.  The  details  as 
to  figures  in  tbe  condescendence  areonly  given  as  materials  to  guide  the  jury  to  the  right  amount 
of  the  damages ;  but  the  basis  of  the  liability  is  delinquency  or  guasi  delict — Belfs  ran.  §  SS3 't 
Stair,  >■  9,  3  ;  i.  9,  6 ;  Ersk.  iii.  i,  12-14 !  Bankton,  i.  10,  1-4  ;  Crauford  v.  DixOH^  2  W.  S. 
354  ;  Goldie  v.  Goldie^  4  D.  1489 ;  Cooke  v.  Falconer,  1 3  D.  1 57. 

2.  It  is  said,  that  this  appeal  is  incompetent  because  the  judgment  is  interlocutory — 48  Geth 
III.  c.  151,  §  15.  But  if  the  judgment  was  altogether  ultra  vires^  the  case  is  taken  out  of  that 
enactment,  which  was  intended  only  to  apply  to  judgments  within  the  powers  of  the  Court— 
Guthrie  V.  Cowan,  loth  Dec.  1807,  F.  C.  ;  Heritors  of  Corstorphine  v.  Ramsay,  lodi  Mar,  l8i2, 

F.  C. ;  Young  v.  Milne,  28th  June,  1814,  F.  C. ;  Shand  v.  Henderson,  2  Dow,  519 ;  Goldie  v. 
Oswald,  2  Dow,  534.  Nor  is  this  appeal  prevented  by  55  Geo.  in.  c.  42  ;  59  Geo.  iii.  c.  35; 
6  Geo.  IV.  c.  120.  The  cases  of  Melrose  v.  Hastie,  r  Mac(j.  Ap.  Ca.  698,  ante,  p.  315  ;  Bald'V. 
Kerr,  3  Sh.  &  M'L.  I  ;  Scots  Mines  Co.  v.  Leadhills  Mining  Co.,  3  Macq.  Ap.  Ca.  743,  ante, 
p.  852  ;  North  British  Bank  v.  Collins,  i  Macq.  Ap.  Ca.  369,  ante,  p.  186  ;  all  referred  to  actiwis 
where  the  Court  had  not  exceeded  its  jurisdiction. 

Even  if  the  power  to  remit  the  case  belonged  to  the  Court,  it  was  highly  inexpedient  becMse 
these  remits  are  proverbially  costly,  tedious,  and  unsatisfactory. 
Dean  0/ Faculty  {liLoncxeifS),  Andersen  Q.C.,  Setwyn  Q.C.,  Mellish  Q.C.,  Keane  Q.C.,and 

G.  Young,  for  the  respondents. — This  appeal  is  incompetent,  because  the  interlocutor  is  only  an 
interlocutory  judgment,  and  no  leave  has  been  obttdned  to  appeal — 48  Geo.  111.  c.  151,  §  15.  AH 
that  it  does  is  to  remit  to  an  accountant  to  arrange  for  the  Court  the  various  figures  and  detaih 
which  the  Court  itself  could  get  at  by  the  mere  expenditure  of  time,  and  to  report  to  the  Court 
It  decides  neither  questions  of  law  nor  of  fact,  but  expressly  reserves  them.  In  all  cases  hitherto, 
appeals  have  only  been  sustained  where  the  interlocutor  was  on  the  merits,  as  in  North  British 
Bank  V.  Collins,  i  Macq.  Ap.  Ca.  369,  ante,  p.  186.  The  present  is  a  stronger  case  than  Scots 
Mining  Co.  v.  Leadhills  Mining  Co.,  3  Macq,  Ap.  Ca.  743,  ante,  p.  852.  Examples  of  inter- 
locutory judgments  are  to  be  found  in  Drew  v.  National  Exchange  Co.,  ante,  p,  953  ;  2  Macq. 
Ap.  ;  32  Sc.  Jur.  482  ;  Ferrier  v.  Howden,  4  CI.  &  F.  25 ;  7  W.  S.  147  ;  Clyn^s  Trustees  y. 
Dunnet,  M'L,  &  R,  72  ;  Mag.  of  Annan  v.  Fairish,  2  Sh.  &  M'L.  930 ;  North  British  Railway 
Co.  V.  Wauchope,  4  Macq.  Ap.  Ca,  348,  ante,  p.  ri2i.  The  propriety  of  the  interlocutor  may 
perhaps  ultimately  come  before  the  House,  bnt  the  stage  for  that  has  not  yet  arrived.  2.  But 
it  is  said  this  interlocutor  was  ultra  vires,  because  the  action  was  one  of  the  enumerated 
cases.    The  Court  bad  jurisdiction  to  decide  the  case,  and  to  make  this  remit,  whether  it  be  an 
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MBTiefated  case  or  not — 13  &  14  Vict.  c.  36,  §  36.  But  this  is  not  one  of  the  enumerated  cases. 
Ji  ii  sabitantiajly  an  action  for  debt,  and  it  is  not  the  less  so  because  one  of  the  conclasions  of 
tbe  aaioD  is  for  "  the  amount  of  loss  and  damage."    The  remit  was  not  only  competent  bat 
judicious  and  proper. 

Lord  Chancellor  Chelmsford. — My  Lords,  this  is  an  appeal  from  an  interlocutor  of  the 
Coon  of  Session,  in  so  ^  as  it  recalls  that  part  of  the  Lord  Ordinary's  interlocutor,  whereby  he 
aMoioied  the  appellants  to  lodge  the  issue  or  issues  for  the  trial  of  the  cause,  and  in  so  far  as, 
USOK  further  answer  as  to  the  whole  other  pleas  of  the  parties,  it  remits  the  cause  to  an  accountant 
that  he  may  make  the  investigation  and  report  thereon.  Against  this  a^eal  a  preliminary 
(rfijectian  has  been  urged,  which  objection,  it  appears  to  me,  ought  to  prevail. 

Bjrthe  ijth  section  of  the  48th  of  Geo.  iiL  c  151,  it  is  enacted,  that  "hereafter  no  appeal  to 
the  House  of  Lords  shall  be  allowed  from  interlocutory  judgments,  but  such  appeals  shall  be 
allowed  aaXj  from  judgments  or  decrees  on  the  whole  merits  of  the  cause,  exceiiA  with  the  leave 
of  the  Division  of  the  Judges  pronouncing  such  interlocutory  judgments,"  with  a  proviso,  that 
vbes  a  judgment  or  decree  is  af^waled  from  it  shall  be  competent  to  either  party  to  appeal  to  the 
House  of  Lords  from  all  or  any  of  the  interlocutors  that  may  have  been  pronounced  in  the  cause, 
u  that  the  whole,  ,as  far  as  it  is  necessary,  may  be  brought  under  the  review  of  the  House  of 
Lords. 

The  appellants  in  this  case,  admitting  that  the  judgment  appealed  from  is  interlocutory,  and 
that  it  does  not  go  to  the  full  merits  of  the  cause,  contend,  that  the  Act  does  not  apply,  because 
the  Court  had  no  jurisdiction  to  pronounce  the  interlocutor.  They  say,  that  the  action  is  founded 
OB  delinquency  or  gitasi  delinquency,  with  a  conclusion  for  damages  only  and  expenses,  and  that, 
dierefwe,  being  one  of  the  enumerated  cases  in  the  28tb  section  of  the  6th  Geo.  iv.  c.  120,  it 
ought  to  have  been  remitted  at  once  for  trial  by  jury. 

Now  what  force  the  words  "at  once"  in  this  Statute  would  have,  supposing  the  Jury  Court  to 
have  continued  to  exist,  and  whether  the  Court  might  not  have  directed  a  previous  inquiry  in 
order  to  clear  the  way  to  a  trial  by  jury,  it  is  immaterial  to  consider,  because  the  Jury  Court 
having  been  abolished,  it  is  enacted  by  the  13th  &  14th  Vict.  c.  36,  §  36,  that  "  in  all  causes 
appropriated  for  trial  by  jury  before  the  Court  of  Session,  the  procedure,  both  before  and  after 
the  closing  of  the  record,  shall  be  in  all  respects  the  same,  so  as  applicable,  as  in  other  Court 
of  Session  causes  for  the  time  being,  except  in  so  far  as  it  may  be  otherwise  provided  by  this 
Act  or  by  any  Act  of  Sederunt  to  be  passed  by  the  said  Court  under  the,  powers  by  this  Act 
conferred." 

Now,  1  apprehend  it  is  quite  clear,  that  in  other  causes  the  Court  might  remit  the  matter  to  an 
accooQtant  for  necessary  investigation,  and  undoubtedly  this  is  "  procedure."  What  may  be 
the  Die  of  that  inquiry  afterwards,  and  whether,  if  any  improper  use  is  made  of  it  in  the  cause, 
it  may  not  be  a  subject  of  an  appeal,  is  a  matter  for  future  consideration.  But,  at  all  events, 
» this  36th  section  applies  to  ail  causes,  there  can  be  no  reason  at  all  why,  if  there  is  this 
■ode  of  procedure  with  regard  to  other  causes,  it  should  not  have  been  adopted  on  the  present 
occasion. 

But  then  it  is  said,  that  in  a  case  founded  on  delinquency,  the  Court  has  no  power  to  remit  to 
an  accountant.  On  the  part  of  the  respondent  it  has  beien  denied,  that  this  case  is  one  of 
de^nency.  But  admittmg  it  to  be  so,  what  is  there  to  in%vent  that  course  bdng  adopted  ? 
The  Lord  Ordinary  had  found  the  action  to  be  relevantly  laid.  The  Inner  House  recalled  in 
iocstaiuthc  interlocutor  reclaimed  against,  and  remitted  to  the  accountant  to  examine  the  books 
aod  rdative  documents  of  the  Western  Bank.  Nothing  was  determined  by  this  interlocutor,  but 
a  inlitninary  inauiry  was  directed,  to  enable,  as  it  is  said,  the  Court  to  determine  the  question 
of  relevancy,  ana  also  to  frame  fvoper  issues  for  the  trial  by  jury. 

Now,  suppose  the  Court  was  wrong  in  the  coarse  they  pursued  in  looking  out  of  the  record 
<ipon  the  question  of  relevancy,  and  that  they  had  no  power  to  direct  the  inquiry  into  the 
aocoants,  how  can  we  enter  into  the  question  ?  The  moment  it  is  admitted  to  be  an  interlocutory 
jadgmeot  not  going  to  the  whole  merits,  the  question  of  the  right  to  appeal  is  concluded,  and  we 
ue  not  at  lib^y  to  inquire  under  what  circumstances  it  proceeded,  and  whether  the  Court  had 
fnisdictioa  to  pronounce  it  or  not ;  in  other  words,  we  are  not  at  liberty  in  this  stage  to  go 
vkioA  the  interlocutor,  though  it  may  be  hereafter  subjected  to  question  upon  being  brought 
19  with  any  other  intermediate  interlocutco-s  upon  an  appeal  against  the  final  judgment  in  the 
asse. 

SappDung,  however,  that  the  course  taken  by  the  Court  was  inadmissible,  how  can  it  be  said 
tehean  excess  (tf  jurisdiction  ?  At  the  utmost  it  would  pnly  bean  irregularity  in  the  [xoceeding, 
and  it  wwld  be  strange,  that  this  House  should  be  called  upon  by  an  interlocutory  appeal  to 
coiKct  the  practice  of  the  Court  of  Session  in  the  progress  of  a  cause  before  them.  It  is  not 
aiaU like  the  cases  which  have  been  mentioned  in  the  aigument,  where,  the  certiorari  having 
wen  taken  away  by  Act  of  Parliament,  an  inferior  Court  or  a  Magistrate  has  committed  an 
guess  of  inrisdictitm,  and  it  is  held,  that  the  proceedings  might  be  removed  into  the  Queen's 
Beadk  and  there  quashed.   That  is  a  final  proceeding ;  and  to  shut  out  inquiry  in  the  only 
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manner  in  which  the  proceeding  can  be  questioned  would  be  a  denial  of  justice.  Even  if  the 
Court  hjid  exceeded  its  jurisdiction  in  directing  the  inquiry,  it  was,  after  all,  in  an  imeiiocutory 
matter,  a  mere  slip  in  the  cause,  and  as  it  was  truly  said  in  the  argument,  if  theie  had  been 
a  plea  to  the  jurisdiction,  and  the  Court  had  decided  against  it,  it  would  not  hare  been  compe- 
tent to  appeal  at  that  the  earliest  stage  of  the  cause.  I  am  satisfied  that  it  was  competott  to 
the  Court  to  take  the  course  it  did,  and  that  it  was  expnUent  for  the  th<rough  detominatioD 
of  the  cause  to  enable  the  Court  to  frame  proper  issues,  and  the  jury  to  deal  more  eauly  with  the 
matters  to  be  submitted  to  them. 

1  am  therefore  of  opinion^  that  the  appeal  is  incompetent,  and  that  it  oa^t  to  be  dismissed 
with  costs. 

Lord  Cranworth.— My  Lords,  this  matter  lies  m  so  very  narrow  a  compass,  that  I  do  not 
think  I  should  be  justified  in  troubling  your  Lordships  at  any  length  after  what  has  fallen  from 
my  noble  and  learned  friend.  This  app^  is,  in  my  opinion,  dearly  incompetent,  because  it  is 
an  appeal  from  an  interlocutor  not  disposing  of  the  whole  merits  of  the  cause.  Upon  that  the 
whote  question  is  fbunded.  An  appeal  to  this  House  is  regulated  by  Statute,  and  it  can  only  be 
competent  when  it  is  an  appeal  against  an  interlocutor  disposing  of  the  whole  merits  of  the  csse^ 
or  when  the  decision  appealed  against  being  of  a  temporary  or  Interlocutory  nature,  the  appead 
has  been  sancti<nied  by  the  Court  below,  or  there  has  been  a  division  of  opinion  among  the 
Judges.    Under  neither  of  these  categories  does  the  present  appeal  range  itseU. 

That  appears  to  me  to  be  the  whole  question  now  before  us.  Whether  the  Court  has  taken 
the  most  proper  course,  will  have  to  be  decided  if  there  should  be  an  appeal  against  the  vbole 
merits  eventually.  But  the  attempt  to  sustain  the  appeal  on  the  ground  of  its  being  an  appeal 
against  an  excess  of  jurisdiction,  or  against  an  erroneous  exercise  of  jurisdiction,  seems  to  me  to 
be  a  confusion  of  terms.  Of  course,  the  Court  has  no  jurisdiction  to  decide  anything  that  is 
contrary  to  law,  but  if  it  wrongly  decide  anything  in  the  cause,  that  can  be  set  right  upon  appeal 
only  at  the  time  when  the  Court  has  authorized  that  to  be  done. 

Lord  Colonsay. — My  Lords,  it  has  not  appeared  to  me  from  almost  the  commencement  of 
the  argument,  that  there  is  any  difficulty  in  this  case.  The  provision  of  the  Act  of  1808  is  quite 
conclusive  upon  the  question.  The  only  attempt  to  get  out  of  that  provision  of  the  Act  of  1808, 
has  been  by  the  endeavour  to  assimilate  this  to  the  case  of  an  inferior  Court  having  exceeded  lis 
jurisdiction,  and  being  now  to  be  corrected  by  a  superior  Court  in  regard  to  such  excess  of 
jurisdiction. 

But  this  case  is  not  of  that  character.  There  can  be  no  doubt  at  all,  that  the  Court  of  Sessm 
had  jurisdiction  to  deal  with  this  cause.  But  the  ailment  is,  that  in  a  step  of  the  procedtue  di^ 
have  not  followed  the  statutory  regulations  which  have  been  referred  to  ;  or  in  other  words,  the 
argument  is,  that  in  every  case  in  which  there  can  be  found  in  any  Statute  anything  of  a  directoiy 
nature  as  to  the  course  which  is  to  be  followed  in  the  preparation  of  a  cause,  if  the  Court « 
Session  commits  an  error  in  the  application  of  that  direction,  then  an  appeal  is  competoi^ 
although  the  order  of  the  Court  may  not  deal  with  any  part  of  the  merits  of  the  cause,  or  be  the 
result  of  divided  opinion,  and  there  be  no  leave  given  by  the  Court.  That  is  an  extravagaot 
proposition.  It  is  contrary  to  the  interpretation  that  has  been  put  upon  the  Act  for  nearly  60 
years.  There  is  no  precedent  for  it.  And  I  can  see  no  principle  for  it.  I  am  therefore  clwrly 
of  opinion,  that  the  appeal  is  incompetent. 

With  regard  to  the  step  itself  that  was  taken,  it  may  not  be  necessary  at  this  stage  to  say 
anything,  but  I  cannot  refrain  from  expressing  my  opinion,  that  the  procedure  which  was  adopted 
by  the  Court  was  not  in  contravention  of  any  Statute.  I  think  it  was  a  competent  procedure: 
What  may  be  the  benefit  of  it  hereafter  remams  to  be  seen  ;  but  it  was  not  out  of  the  ordinary 
course  of  procedure,  nor  does  it  appeu  to  me  to  interfere  in  any  way  with  any  directiw  in  any 
of  the  Statutes.  The  provisions  contained  in  the  eacliest  Statutes  as  to  sending  the  case  at  once 
to  the  Jury  Court,  were  provisions  to  enable  the  Jury  Court,  not  the  Court  of  Session,  to  proceed 
with  the  preparation  of  the  cause,  as  well  as  to  try  tne  cause.   But  those  very  Statutes  contained 

Srovisions,  that  if  questions  arose  either  of  law  or  of  relevancy  which  the  parties  desired  to  be 
isposed  of,  the  case  was  to  be  sent  back  to  the  Court  of  Session,  in  order  ^at  that  Court  ui^ 
deal  with  those  matters,  and  when  it  bad  dealt  with  those  matters,  it  might  send  the  case  again 
for  triEd  by  a  jury.  But  these  things  have  been  swept  away,  because  now  there  is  no  Jury  Court, 
but  the  procedure  of  preparing  the  cause  throughout  remains  with  the  Court  of  Session.  And  it 
is  not  imperative  on  them  to  send  a  cause  before  a  jury  until  they  see  whether  or  not  there  is  a 
relevant  and  proper  case  presented  to  them  for  consideration.  Now,  when  I  look  at  this  record, 
I  see,  that  there  may  be  great  difficulty  in  regard  to  that  matter.  There  may  be  difBcolty  in 
regard  even  to  the  relevancy  in  the  strict  sense  of  the  word,  but  in  regard  to  a  wider,  and 
perhaps  more  inaccurate  use  of  the  word  "relevancy,"  1  mean  as  to  the  sufficiency  and 
perspicuity  of  the  statement  of  the  parties,  there  was  great  occasion,  ]  think,  for  something  to 
aid  the  Court  in  dealing  with  the  case,  and  the  course  taken  by  the  Court,  of  having  die 
books  examined  by  an  accountant  so  as  to  enable  them  to  read  all  toe  volumes  through  the  eyes 
of  an  accountant  selected  by  thenuelves,  and  whose  report,  when  it  is  made,  the  parties  vil 
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hvn  an  opportunity  of  observing  upon,  vas,  I  think,  a  very  prudent  step  to  take  in  reference 
tondiacaseas  this.  But  that  is  not  necessary  to  the  decision  of  the  point  now  before  as, 
which  rally  turns  upon  the  competency  of  this  appeal,  and  I  have  no  doubt,  that  the  appeal  is 
■mopctcnt. 

Mr.  Motfcreifi, — My  Lords,  there  are  tiro  appeals  before  your  Lordships*  House.   Of  course 
joar  Loidsliips'  judgnoent  will  apply  to  both. 
Lord  Chancellor.— Yes. 


ApptUanti  Agents^  Mort(»i,  Whitehead,  and  Greig,  W.S. ;  Loch  and  MacLaurio,  Westminster. 
—^t^endentf  Agetits,  James  Webster,  S.S.C. ;  John  Graham,  Westminster. 


The  Lord  Advocate,  on  behalf  of  Commissioners  op.  Woods  and  Forests, 
Appelant,  V.  James  Sinclair,  Esq.  of  Forss,  Respondent. 

SalmoD  Fishing — Prescription — Part  and  Pertinent — Tenendas  Clause  explainii^  Dispositive 
Clause— 5.  had  been  in  immemorial  possession  of  salmon  fishings,  andonaview  of  his  titles,  it 
was  proved,  that  S.  and  his  predecessors  had  exercised  the  right  as  far  back  as  1700,  when  ther» 
was  a  disposition  0/  lands  and  fishings."  From  1700  to  1761  the  lands  were  held  in  base 
blench  tenure,  and  the  dispositions  mentioned  "fishings."  A  Crown  charter  0/  1761,  which 
was  followed  by  infeftment,  mentioned  "  lands  and  pertinents  "  only  in  the  dispositive  clause, 
but  mentioned  "fishings"  in  the  tenendas  clause. 

Held  (afiirming  judgment).  That,  though  the  tenendas  clause  is  not  a  com/eymg  clause,  yet  it  may 
be  used  to  explain  the  meaning  of  the  di^ositive  clause^  and  as  the  charter  of  1761  in  the 
qiueqoidem  clause  connected  the  suojKt  matter  of  the  chewier  with  the  former  titles,  the  charter 
ai^^yinclueUd**fiskingj.**^ 

This  was  an  appeal  firom  two  interlocutors  of  the  First  Divisitn.  An  action  of  declarator  was 
T^sed  fay  the  Lord  Advocate  for  the  Crown  against  Mr.  Sinclair  of  Forss,  concluding  to  have  it 
declared,  ^t  he  had  no  right  or  title  to  fish  for  salmon  ex  adverso  of  the  lands  of  Holburnhead 
or  onany  part  of  the  Bay  of  Scrabster,  or  the  sea  coast  adjoining.  The  Lord  Ordinary  (Mackenzie) 
fonod,  that  the  defender  had  no  right  or  title  to  the  salmon  fishings,  but  the  First  Division  altered 
the  interlocutor,  and  assoilzied  the  defenders  from  the  conclusions  of  the  action.  The  Lord 
Advocate  appealed  against  the  interlocutors  of  the  First  Division. 

The  appellant  in  V\%printed  case  stated  the  following  reasons  for  reversing  the  interlocutors :  

I.  Because  fishings  are  not  included  among  the  subjects  disponed  by  John  Sinclair  of  Brims  to 
his  third  son  James  by  the  disposition  of  171 2,  and  therefore  the  respondent,  who  is  confessedly 
in  right  of  such  subjects  only  as  were  conveyed  by  that  deed  of  1712,  has  no  base  title  on  which 
a  ri^t  to  salmon  fishings  could  be  acquired  by  possession  for  any  length  of  time.  2.  Because 
even  supposing  that  the  respondent's  grandfather  had,  at  the  time  he  applied  for  the  Crown 
chvter  of  1761,  a  base  right  to  "fishmgs"  under  his  titles,  that  right  was  then  resigned  by  him 
iUo  the  bands  of  the  Crown,  and  so  was  extinguished,  and  the  Crown  charter  of  1761  became 
dwoceforth  the  sole  measnie  of  die  rights  of  all  duming  title  under  it  3.  Because  the  charter 
of  1761,  iriuch  is  the  earliest  Crown  charter  on  which  the  re5|>ondent  fonnds  as  giving  a  title  on 
idiich  to  prescribe  salmon  fishings,  does  not  contain  in  its  dispositive  dause  a  grant  of  salmon 
&ihings  or  even  of  "fishings,"  but  simply  a  giant  of  "  pertinents,"  and  because  their  charter 
is  tberetore  not  a  htMU  Crown  title  on  which  a  right  of  salmon  fishing  could  be  prescribed. 
4-  Because  it  being  clear  from  the  titles,  that  John  Sinclair  of  Dunbeath,  who  grantedthe  dispo- 
sition and  assignation  of  30th  November  17CCS  had  no  right  in  himself  to  the  salmon  fishings  in 
^iestion,no  possession  bad  on  the  grant  of  fishings  contained  in  that  deed  by  James  Sincl^r  of 
Brims,  the  disponee,  or  by  any  one  claiming  through  him  on  a  mere  base  title,  could  operate  to 
deprive  the  Crown  of  the  salmon  fishings  in  question  which  is  never  granted  out. 

The  respondent  in  his  printed  case  stated  the  following  reasons  for  afiirming  the  interlocutors 
I.  That  the  respondent  and  his  predecessors,  for  time  immemorial  by  themselves  and  others 


*  See  previous  reports  3  Macph.  981 ;  37  Sc.  Jur.  53a  S.  C  L.  R.  i  Sc  Ap.  174 ;  e 
«•  1-97;  39  Sc.  Jut.  459. 


Appeals  dismissed  as  incompetent,  with  costs. 
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deriving  right  from  them,  have  fished  for  salmon  by  virtue  of  titles  habile,  and  sufficient  by  the 
law  of  Scotland  for  the  constitution  of  such  a  right  ex  adverse  of  his  lands  of  Holbumbead  in 
the  Bay  of  Scrabster,  and  that  the  challenge,  on  the  part  of  the  appellant,  of  the  continued 
exercise  of  that  right  is  consequently  unfounded.  2.  Because  even  before  the  date  of  the 
disposition,  by  which  as  aforesaid  the-lands  of  Holburnhead,  Outersquoy,  and  Sandiquoy,  vith 
the  fishings  pertaining  thereto,  were  conveyed  by  John  Sinclair,  son  and  heir  of  William  Sinclair 
of  Dunbeath,  to  John  Sinclair  of  Brims,  the  fishings  in  the  Bay  of  Scrabster  of  which  Hotbumheul 
are  a  part,  had  been  the  subjects  of  grants,  and  never  had  been  reacquired  by  the  Crown, 

The  Attorney  Gemral  {Roa),  Lord  Advocate  (Gordon),  Dean  o/Facu/ty  {Moncreiffii  Anderson 
Q.C.,  and  T.  Ivory,  for  the  appellant.  — The  Court  below  relied  chiefly  on  the  disposition  of 
1713  ;  and  though  the  word  "nshings"  is  not  in  that  deed,  the  majority  held,  that,  as  a  {vevioas 
wadset  included  fishings,  the  deed  of  1712  is  to  be  held  as  including  it  also,  Rut  the  deed  of 
1712  conveyed  no  other  fishings  than  such  as  foil  within  the  word  "pertinents,"  and  that  word 
does  not,  per  j^,  include  salmon  fishings — Stair,  ii.  3,  59,  60 ;  ii.  3,  69 ;  Bell's  Pr.  §  740; 
Menzies*  Convey.  540  (3d  ed.)  ;  Duke  of  Mmtrese  v.  Afacinfyre,  10  D.  914. 

There  is  no  authority  for  saying,  that  where  once  salmon  fishing  has  been  made  a  pectioen^ 
the  word  "  pertinent "  will,  in  subsequent  renewals  of  the  investiture,  carry  salmon  fishings ;  no 
such  doctrine  is  found  in  Duke  of  Queensberry,  M.  14,251 ;  Hailes,  543. 

The  Judges  below  also  held,  that,  though  salmon  fishing  was  not  mentioned  in  the  dispositive 
clause  of  the  Crown  charter  of  1761,  yet,  as  it  was  mentioned  in  the  tenendas  clause,  the  general 
result  was  to  import  it  into  the  dispositive  clause.  But  it  is  well  settled,  that  a  tenetidas  cfauseis 
worthless,  and  cannot  be  looked  at  for  the.  purpose  of  conveying  a  right  not  conveyed  by  die 
dispositive  clause— Bell  on  Convey.  299;  M.  14,251;  Meniies'  Convey.  54o(3ded.). 
'  No  assistance  can  be  derived  from  the  wadset,  for  it  was  a  mere  burden,  and  had  been 
discharged  and  extinguished  in  1761. 

Though  it  is  said,  that  there  has  been  immemorial  possession  of  salmon  fishings,  there  is  no 
authority  for  saying,  that  a  charter  a  non  domino  wiU  found  prescription  so  as  to  divest  the  Crown 
of  one  of  its  regalia— Ersk.  iii.  7, 4.  In  the  case  of  Lord  Advoeait  v.Hunt^  oHitt  p.  1433,  it  was 
Iwld,  that  no  length  of  possession,  unless  founded  on  a  habile  charter,  will  avail 

Sir  R.  Palmer  Q.C.,  and  G.  Youngs  for  the  respondent. — The  interlocntors  of  the  First  Divisioa 
were  right.  It  is  not  disputed  there  had  been  immemorial  possession.  And  it  isenough  to  shew, 
in  addition,  that  there  was  the  general  word  ** fishings"  in  the  early  charters — Forbes  v.  UdMy^ 
M.  14,250 ;  Stair,  ii.  30,  61.  It  occurs  in  a  charter  of  1606  and  of  1663,  a  disposition  of  170)^ 
the  wadset  of  1702,  the  disposition  of  1721,  not  to  mention  the  charter  of  1761. 

These  generad  words  are  amply  sufficient,  coupled  wi;h  prescriptive  possession — Stair,  ii.  3, 
69;  Ersk.  ii.6,15;  Bankt.  ii.  3,  1 1 1  ;  DufrsF.C.66;  Menzies' Convey.  529  (3d  ed.);  il/axicv// 
V,  Poriracky  M.  10,617. 

The  positive  prescription  clearly  runs  against  the  Crown — Ersk.  iii.  7,  4 ;  iil  7,  31 ;  Bankt  il 
I,  29i  DufTs  F.  C  66;  Forbes  v.  Udnyt  M.  7813;  per  Le»d  Moncreiff  in  Ramsay  v.  Rox^gk, 
10  D.  661,  671. 

As  to  the  omission  of  the  word  "fishings  "  from  the  dispositive  clause  of  the  Crown  charter 
of  1761,  there  is  nothing  to  prevent  a  reference  to  the  tenendas  clause  to  explain  the  word 
"  pertinent,"  as  it  is  a  nniversal  rule,  that  any  part  of  a  deed  may  be  explained  the  other 
parts. 

Cur.  adv.  vuU. 

Lord  Chancellor  CHBLMSFORD.~My  Lords,  this  is  an  appeal  from  interlocutors  of  the 
First  Division  of  the  Court  of  Session,  pronounced  in  an  action  brought  by  the  Lord  Advocate 
on  behalf  of  the  Commissioners  of  her  Majesty's  Woods,  Forests,  Land  Revenues,  Works,  and 
Buildings,  against  the  respondent. 

The  action  was  one  of  declarator,  by  which  it  was  swght  to  have  it  found  and  declared,  that 
the  salmon  fishings  in  the  Bay  of  Scrabster  form  part  of  the  hereditary  revenues  of  the  Crown  in 
Scotland,  and  that  the  defender  has  no  right  or  title  to  fish  for  salmon,  ex  adverso  of  the  hmdi 
of  Hotbumhead,  or  in  any  part  of  the  Bay  of  Scrabster  or  the  sea  coast  adjoining,  by  means  <tf 
stake  nets,  or  bag  nets,  or  oy  net  and  coble,  or  in  any  other  manner  of  way. 

In  this  contest  with  the  Crown  the  onus  of  proof  lies  entirely  upon  the  defender.  According 
to  the  famiUar  law  in  Scotland,  salmon  fishings  are  inter  regalia  and  primA  facte  Crown  property, 
and  a  subject  can  only  establish  his  right  to  them  against  the  Crown  by  clear  proof  or  title  in 
himself.  The  defender  in  this  case  proved  the  exercise  of  the  right  of  salmon  fishing  in  the  Bay 
of  Scrabster,  and  ex  adverso  of  the  lands  of  Holburnhead,  for  a  period  beyond  the  memory  i& 
man  ;  and  he  and  his  predecessors  have  therefore  had  a  possession  of  more  than  fort^  years  as 
a  foundation  for  a  title  by  prescription.  But  this  in  itself  is  insufficient  unless  the  deKndercan, 
in  the  words  of  the  Statute  respecting  prescription  of  heritable  rights,  (Statute  1617,  chap.  13,) 
"  shew  and  produce  a  charter  granted  to  him  or  his  predecessors,  \pj  their  superiors  and  authOTs, 
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preceding  the  entry  of  the  forty  years' "  possession,  with  the  instrument  of  sasine  following 
tboeiipon. 

It  was  said  by  the  Lord  Advocate,  that  there  is  no  authority,  that  the  Crown  can  be  divested  of 
itsris^itby  a  title  from  a  subject,  followed  by  forty  years'  possession  ;  but  the  Statute  is  express, 
Alt,  after  persons  have  possessed  for  forty  years  continually  following  and  ensuing  their 
inMments,  they  shall "  never  be  troubled,  pursued,  nor  inquieted  in  the  heritable  ri^t  and 
property  of  their  lands  and  heritages  by  his  Majesty  or  others,  their  superiors  and  authors."  It 
is  sui  by  Erskine  (iii.  7,  4),  "  as  prescription  cuts  off  all  grounds  of  preference,  which,  if  insisted 
00  bef<n  the  expir^on  of  the  forty  years,  would  have  excluded  the  prescriber,  a  charter,  though 
granted  a  non  domino  by  one  who  himself  had  no  right,  is  a  good  title  of  prescription."  So  that 
tf  tbe  title  be  a  fair  genuine  writing,  and  proper  for  the  transmission  of  property,  the  possessor 
is,  after  the  years  of  prescription,  secure  by  the  Statute,  which  admits  no  ground  of  challenge, 
except  ^Isehood — the  length  of  time  standing  in  the  place  of  all  other  requisites.  The  words  or 
the  Statute  make  this  passage  as  applicable  to  the  Crown  as  to  a  subject. 

In  considering  the  question,  whether  the  defender  has  shewn  a  sufficient  title  with  which  his 
possesion  of  salmon  fishing  can  be  connected,  it  must  be  borne  in  mind,  that  it  is  not  necessary 
mr  him  to  shew  a  charter  containing  a  grant  of  salmon  fishing  eo  nomine. 

If  the  grant  is  of  fishings  generaUy,  followed  by  forty  years'  possession  of  salmon  fishing,  the 
word  will  be  construed  to  have  that  meaning.  But  he  must  shew  a  grant  either  of  "salmon 
fishi]^,"  or  of  "fishings"  generally,  followed  by  the  exercise  of  the  right  of  salmon  fishings  ; 
for  beinj  inter  regalia  and  a  separate  tenement,  it  will  not  pass  under  the  word  "  pertinents. 

It  must  be  expressly  conveyed  in  the  manner  above  mentioned,  not  only  in  the  grant  from  the 
Crown,  but  also  in  a  conveyance  from  the  Crown's  grantee,  in  tbe  dispositive  clause  of  the  grant 
or  conveyance. 

Some  early  charters  were  referred  to  in  the  course  of  the  respondent's  arguments  in.  favour  of 
the  Earls  of  Caithness  and  Sutherland,  and  a  tack  by  the  Earl  of  Caithness  in  J  659,  "  of  the 
salmon  fishing  upon  the  waters  of  Thurso,  from  the  head  of  Lochmore  to  Holburnhead,  in  the 
sea."  The  object  of  producing  these  instruments  was  to  shew,  that  the  Crown  had  parted  with 
the  salmon  fishings  ex  adverse  of  the  respondent' s  lands  to  a  subject,  so  as  to  make  them 
transferable  by  words,  which  would  not  be  sufficient  for  the  purpose  in  a  Crown  charter.  In  a 
charter  of  novodatnus  to  the  Earl  of  Sutherland  in  1601,  "pi5carii3"is  mentioned  among  the 
pertinents ;  and  it  was  argued,  that  it  therefore  became  afterwards  a  competent  expression  for 
salmon  fishings  in  subsequent  deeds ;  and  that  tbe  Crown  charter  of  1606  having  created  a  barony 
of  Sciabster,  with  fishings  annexed,  when  the  charter  of  confirmation  and  novodatnus  in  1663, 
from  tbe  Bishop  of  Caithness,  in  favour  of  John  Sbilthomas  and  Margaret  his  spouse,  contained 
'dx  words,  "  a  vertice  lie  Bancks  usc^ue  ad  litora  maris  cum  omnibus  et  singulis  earund.  pendiculis 
atmods  connexis  ac  justis  suis  perunen.  quibuscunque  jacen.  in  Baronia  nra.  de  ScRtbster,"  the 
words  "pendiculis  annexis  et  connexis,"  with  possession,  would  carry  the  salmon  fishing.  But 
tboe  is  no  apparent  connexion  between  the  titles  of  the  Earls  of  Sutherland  and  Caithness  and 
that  of  Sbilthomas ;  and  it  does  not  clearly  appear,  that  the  earlier  charters  relate  to  the  salmon 
fishily  in  question  ;  and  even  if  they  do,  I  cannot  think,  that  they  gave  any  such  effect  to  the 
word  **  pertinents  "  as  is  contended  for.  It  is  quite  true,  that  in  the  charter  of  novodamtts  of  1601 
the  word  "  piscariis "  is  found  amongst  the  general  words  descriptive  of  the  pertinents ;  but  it 
cannot  refer  to  salmon  fishings,  because  they  are  in  terms  one  of  the  subjects  of  the  grant.  It 
was  most  likely  intended  to  apply  to  "white  fishings,"  which  may  be  transferred  as  a  pertinent ; 
and  1  find  no  authority  (but  the  contrary)  for  saying,  that  salmon  fishings  can,  under  any 
circamstances,  pass-from  the  Crown,  or  from  a  subject,  by  the  word  "  pertinent." 

I  think  that  all  the  arguments  derived  from  tbe  earlier  charters  must  be  laid  aside,  and  that 
the  prescriptive  title  of  the  respondent  cannot  be  drawn  from  a  higher  source  than  the  disposition 
in  die  year  1700,  by  John  Sinclair  of  Dunbeath,  in  favour  of  John  Sinclair  of  Brims.  By  that 
diqwsition,  upon  which  sasine  in  1703  proceeded,  the  land's  of  Holburnhead,  Outersquoy,  and 
Sandiquoy,  with  anchor^  of  the  road  of  Scrabster,  were  conveyed, — and  there  is  in  the  disposi- 
five  danse  an  express  grant  of  fishings.  It  is  not  denied,  that  the  j»'oprietors  of  these  lands,  the 
K^nodent's  ^edecessors,  exercised  the  right  of  salnum  fishing  for  forty  years  after  this  deed. 
Even  if  Jdsn  Sinclair  of  Dunbeath  had  no  dtle  to  salmon  fishing  ex  adverso  of  his  lands  at  the 
time  of  this  disposition,  yet  forty  years'  possession  of  salmon  fishing  aftoivards  by  the  disponee 
and  his  successors,  not  only  gave  an  interpretation  to  the  word  "fishings,"  but  made  the  title 
nnqaestioaable  under  the  Prescription  Statute  of  1617. 

The  respondent  therefore  is  enabled  10  found  his  defence  to  the  claim  of  the  Crown  upon  this 
title,  unless  it  was  subsequently  displaced. 

In  1702  Sinclair  of  Brims  granted  a  wadset  of  the  lands  and  fishings  to  James  Sinclair.  The 
wadset  continued  to  exist  until  the  year  1761,  when  it  was  redeemed  by  Sinclair  of  Forss,  who 
had  in  the  previous  year  purchased  the  reversion  of  the  lands.  This  reversion  was  originally 
granted  by  John  Sinclair  to  his  own  son  James  on  the  26th  March  1713.    The  disposition,  after 
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redtii^  the  wadset,  disponed  to  James  Sinclair  and  his  heirs  male  "  all  and  haill  the  ground, 
'iS^^  property,  and  reversion  of  all  and  sundry  the  town  and  lands  of  Houpburnhead,  Outen- 
quoy,  and  Sandequoy,  vith  the  parsonage  teinds  and  pertinents  of  the  foresaid  kmds,  parts, 
pendicles,  and  univereal  pertinents  as  is  contained  and  particularly  expressed  in  the  foresaid 
contract  of  wadset  above  narrated,  and  more  particularly  as  is  at  length  contained  in  the  original 
rights  and  progressive  securities  conceaved  m  favour  of  me,  my  authors,  and  predecessors 
upon,  and  concerning  the  samen  lands." 

It  was  argued  on  behalf  of  the  Crown,  that  this  deed  contained  no  express  grant  of  the  fishings; 
that  they  were  not  included  in  the  words  "parts,  pendicles,  and  universal  pertinents,"  and  ^ 
a  clause  of  conveyance  must  contain  a  description  of  the  property  in  itself,  and  not  by  reference, 
and  therefore,  that  though  the  deed  of  1700  contained  a  grant  or  the  fishings,  they  were  dnqqped 
out  of  the  titles  in  the  conveyance  of  1712. 

I  cannot  adopt  this  argument.  I  agree  that  the  word  "  pertinents  "  would  not  be  sufficient  to 
pass  the  fishings  to  the  disponee,  but  as  it  was  clearly  the  intention  of  John  Sinclair  to  convey  to 
his  son  the  reversion  of  everything  which  was  contained  in  the  wadset,  I  cannot  understand  upoD 
what  principle  it  can  be  contended,  that  as  between  the  parties  to  the  disposition  the  reference  to 
what  was  **  contained  and  particulatly  exprest  in  the  contract  of  wadset "  was  not  effectu^  to  pass 
all  the  subjects,  including  the  fishing  which  are  particularly  expressed.  The  disposition  by  James 
Sinclair  in  favour  of  Robert  Sinclair  in  1728  contains  no  express  reference  to  the  contents  of  the 
wadset  like  that  in  the  deed  of  1712,  but  it  recites  the  wadset  and  the  dispositicm  of  thereversicm 
in  that  deed,  and  is  a  conveyance  of  that  reversion  and  consequently  of  all  that  it  included. 
But  in  that  disposition  of  the  reversion  from  George  Sinclair  to  James  Sinclair  by  the  tteed  of 
37th  March  1760,  "  fishings  "  are  expressly  mentioned.  And  on  the  renunciation  of  the  wadset 
in  the  following  year  1 761 ,  in  favour  of  James  Sinclair,  the  purchaser  of  the  rever»on,  the  luhings 
are  again  expressly  mentioned  and  renounced.  I  therefore  think,  that  it  may  be  properly  said, 
that  all  the  titles  from  1700  down  to  1760  contained  fishings  in  the  dispositive  clause. 

But  then  it  is  contended  on  the  part  of  the  Crown,  that,  suppose  a  base  title  to  the  fishings  to 
be  thus  established  in  1761,  the  owner  of  the  fishings  under  this  title  returned  the  subjects  which 
he  held,  including  the  fishings,  into  the  hands  of  the  Crown,  and  took  back  a  grant  from  which 
the  fishings  were  excluded. 

In  considering  this  question,  it  is  necessary  to  bear  in  mind,  that  this  charter  proceeded 
upon  a  resignation  in  favorsm,  the  object  of  which  was  to  convert  the  base  title  of  James 
Sinclair  into  a  public  title.  The  presumption  therefore  is,  diat  whatever  was  resigned  to 
the  Crown  for  this  purpose  would  be  r^ranted.  It  is  cenainly  true,  that  in  the  dispositive 
clause  of  the  charter  there  is  no  mention  of  fishings,  but  I. see  no  reason  on  that  account  to 
adopt  the  stnmg  expression  of  the  Lord  Advocate,  that  the  Crown  struck  out  the  word  "fish- 
ings," and  refused  to  grant  them.  The  fishings  were  either  intended  to  be  resigned  into  the 
hands  of  the  Crown  for  the  purpose  of  being  re-granted,  or  thejr  were  not.  If  they  were,  why 
should  the  same  words  by  which  they  were  resigned  not  be  sufficient  for  their  re-grant,  and  v 
they  were  not  included  in  the  resignation,  then  the  respondent  may  fall  back  on  his  base  tide 
founded  upon  the  deed  of  1700,  and  the  subsequent  possession  of  salmon  fishing  ex  adverso  his 
lands.  The  word  " piscationiAtts ' '  is  found  in  this  Crown  charter,  but  it  is  in  the  imendas  clause. 
Now  I  quite  agree  that  this  clause  will  not  have  the  effect  of  conveying  any  right  not  conveyed 
by  the  dispositive  clause,  but  I  do  not  see  why,  if  aquestion  arises  as  to  what  was  re-granted  upon 
the  construction  of  the  charter  as  a  whole,  any  clause  may  not  be  resorted  to  in  aid  of  this  con- 
struction, and  the  /tfn«^f/^i.r  clause  amongst  the  rest.  The  yrord^piscatiomdus"  thus  found  in 
the  tenendas  clause  renders'the  charter  in  some  degree  ambiguous,  and  if  so,  and  we  are  called 
upon  at  the  distance  of  too  years  to  construe  it,  I  presume  that  the  rule  of  evidence  which  prevails 
in  Eng^d  would  be  applicable  for  the  same  purpose  of  construction  in  Scotland.  That  rule  is, 
that  ancient  instruments  of  ever^  description  may,  in  the  event  of  their  containing  amtnguotis 
language,  be  interpreted  by  what  is  called  contemporaneous  and  continuous  usage  under  them— 
Aut  is,  hf  evidence  of  the  mode  by  which  property  dealt  with  by  them  has  been  hdd  and  mjoyed. 
Now,  from  the  time  (tf  the  charter  of  1761,  by  which  die  vassal  is  supposed  to  have  resigned  the 
fishing  and  not  to  have  obtained  a  re-grant  of  it,  he  continues  to  exercise  his  right  of  salmMt 
fishing  as  before,  and  the  same  has  been  enjoyed  by  his  successfH^  down  to  the  respondent  him- 
self, and  the  respondent's  right  to  the  salmon  fishings  ex  adverso  of  his  lands  was  acknowledged 
on  the  part  of  the  Crown  in  the  disposition  and  procuratory  of  resignation  ad  remanentiam  of  the 
16th  January  1839,  by  which,  in  consideration  of  a  sum  of  /700  paid  to  him  by  the  Commis- 
sioners of  Her  Majest/s  Woods,  Forests,  Land  Revenues,  Works,  and  Building  on  behalf  of 
Her  Majesty,  the  respondent  sold  and  disponed  to  and  on  behalf  of  Her  Majesty,  "All  and  whole 
the  lands  of  Sandiquoy,  with  the  whole  houses  thereon,  the  seashore  adjoining  the  same,  and  the 
fishings  thereof." 

It  was  said  on  the  part  of  the  Crown,  that,  although  this  purchase  from  the  respondent  was  an 
admission  of  his  right  to  the  fis}\mg&  ex  adverso  of  the  lands  of  Sandiquoy,  it  could  not  be  earned 
further,  and  that  it  did  not  follow,  that  be  was  entitled  to  the  fishings  beyond  these  particular 
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bads,  the  respondent's  claim  to  the  fishings  is  precisely  the  same  throughout  the  whole 
exttuofhis  lands,  and  when  his  right  depending  upon  this  common  title  is  admitted  in  one  part, 
it  is  scarcely  possible  to  resist  the  applications  of  the  admission  to  the  rest. 

I  thialc  that  the  respondent  successfully  established  his  defence  to  the  claim  of  the  Crown  of 
the  right  to  fish  for  siOmon  4X  adtfsrso  bis  lands,  and  diat  the  interlocutors  appealed  from  onght 
to  be  affirmed. 

Lord  Cranwqrth.— My  Lords,  I  wilt,  in  the  first  place,  very  shortly  state  the  nature  of  the 
title  on  which  the  argument  of  the  respondent  is  founded. 

By  the  bishop's  charter  of  adjudication  of  25th  March  1687,  William  Sinclair  of  Dunbeath 
obuined  the  lands  of  Howbumbead  to  him  and  his  heirs,  to  be  holden  of  the  bishop.  Under  the 
vord  "  Howbumhead  "  I  include  all  the  lands  to  which  th^  writs  and  documents  before  us  relate. 
The  grant  did  not,  in  the  dispositive  part,  mention  fishings,  but  it  contained  the  usual  precept  of 
seisin,  and  ve  may  presume  that  seism  regularly  passed,  though  there  is  no  instrument  of  seisin 
in  proof. 

the  bishop*s  superiority  was  transferred  to  the  Crown  shortly  after  the  date  of  this  charter. 
Then  Episcopacy  was  abolished  in  Scotland. 

William  Sinclair  of  Dunbeath  died  seised,  and  his  eldest  s(»i,  John  Sinclair,  was  duly  retoured 
hisbeir. 

In  1700  this  John  sold  and  disponed  to  John  Sinclair  of  Brims  and  his  heirs  the  lands  of 
Howbumbead  with  {inter  alia)  the  fishings,  and  the  deed  contained  a  procuratory  of  resignation 
and  a  precept  of  seisin.  On  that  precept  John  of  Brims  was  duly  infert  in  the  fishingsas  well  as 
the  lands  in  April  1703. 

John  Brims  made  a  wadset  of  these  lands  and  fishings  in  1702,  but  I  do  not  feel  called  on 
to  say  more  as  to  this  wadset  except  that  it  included  the  fishings  by  name,  and  passed  through 
raiious  persons  till  it  was  finally  discharged  in  1761. 

In  1712  John  Sinclair  of  Brims  sold  and  conveyed  the  reversion  to  his  third  son  James  and  bis 
heirs,  of  all  which  had  been  conveyed  by  the  wadset,  and  this  certainly  included  the  fishings, 
though  they  are  not  mentioned  by  name,  for  the  reversion  was  the  reversion  of  all  contained  in 
die  wadset  The  deed  contsuned  a  wocuratOTy  of  resignation  and  a  precept  of  seisin. 

James,  m  1728,  sold  and  disponed  the  reversion,  which  would  include  the  fishings,  to  Robert 
Sinclair  and  his  heirs. 

Robert  died,  and  his  son  James,  in  1760,  sold  and  disponed  the  reversion,  ex|nessl^  including 
fishings,  to  James  Sinclair  of  Forss,  with  procuratory  of  resignation  and  precept  of  seisin,  and  in 
tk^oUoving  year,  (3d  March  1761,)  James  Sinclair  of  Forss  obtained  a  charter  of  resignation  and 
coofinnation  iioia  the  Crown.  The  grant  does  not,  in  the  dispositive  part,  mention  fishings,  but 
only  **  totas  et  intregras  terras  de  Howbumbead,  See,  cum  {mter  alia)  pendiculis  et  pertinentiis 
cunndem,"  and  in  the  haietfdum  the  words  are  added  "  cum  {inter  alia)  piscationibus." 

It  is  admitted,  that  the  present  respondent  has  succeeded  to  all  the  rights  which  passed  under 
that  charter  to  James  Sinclair  of  Forss.  And  the  question  therefore  is,  what  those  rights  were. 
The  respondent  claims  in  two  distinct  rights.  He  says,  that  James  Sinclair  of  Forss  acquired, 
under  the  charter  of  1761,  the  fishings  as  well  as  the  lands.  But  if  that  is  not  so,  then  he  relies 
ona  base  title  to  the  fishings  acquired  under  the  disposition  by  John,  son  of  William  of  Dunbeath, 
10  John  ti  Brims  in  1700. 

It  is  clearly  establisjjed  in  proof,  that  the  respi»ident  and  bis  predecessors  have  enjoyed  the 
fisUngs  in  controversy,  (which  are  salmon  fishings,)  for  a  period  greatly  exceeding  forty  years 
before  the  [nesent  action  was  brought,  in  fact,  as  far  back  as  living  memmy  or  tradition  can  fjo. 

This  is  sufficient  to  entitle  him  to  salmon  fehingsif  he  has  any  habile  tide  on  whidi  the  enjoy- 
nient  can  rest,  for  the  word  "  fishings  "  may  be  construed  to  mean  salmon  fishing,  i(  under  a  tide 
to  fishings,  salmon  have  always  been  taken. 

Now  m  considering  the  validity  of  the  claim  of  the  respondent  resting  on  the  Crown  tide,  I 
would  observe,  in  the  first  place,  that  the  evidence  of  the  enjoyment  must  be  taken  as  proving 
his  wedecessors  in  title  exercised  the  right  of  fishing  for  salmon  as  far  back  as  the  year  1700,  and 
10  that  the  fishings  mentioned  in  the  disposition  to  John  of  Brims,  and  the  seisin  had  thereon  in 
I7p3i  were  salmon  fishings.  Though  under  the  terms  of  the  disposition  of  1700,  John  of  Brims 
might  have  obtained  a  charter  to  hold  of  the  Crown,  yet  he  did  not  take  that  course ;  he  was 
cooteat  to  hold  by  a  blench  holding  under  John,  the  son  of  William  of  Dunbeath.  He  obtained 
no  grant  or  charter  firom  the  Crown,  If,  however,  John  of  Brims  and  those  who,  from  time  to 
tiine,  were  successively  in  the  seisin  by  virtue  of  this  base  tenure  from  1700  to  1761,  exercised 
nintem^edly  the  right  of  salmon  fishing,  1  Uke  it  to  be  certain  that  at  that  latter  date  they 
•■ad  acquired  under  the  Statute  oS  1617  a  prescriptive  title  to'it  as  well  a^nst  the  Crown  as 
agabst  all  other  persons. 

I  havealready  stated  as  the  clear  result  of  the  evidence,  that  they  did  so  exercise  this  right  The 
fODsequence  is,  that  in  1761  the  Crown  had  no  power  to  disturb  James  Sinclair,  the  person  then 
>n  die  enjoyment  of  the  righ^  thot^h  be  did  not  hxM  directly  as  a  vassal  d  the  Crown  as  his 
Mmfiliale  superior. 
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It  appears  that  this  James  Sinclair,  who  vas  in  possession  in  176135  well  of  the  fishings  as 
of  the  land  by  clear  progress  of  title  from  John  of  Brims,  the  disponee  in  1700,  was  mind^  to 
become  an  immediate  vassal  of  the  Crown,  and  accordingly  he  procured  a  charter  of  resignation 
and  confirmation,  dated  the  23d  of  February  1761,  whereby  the  Crown  granted  to  bim  and  his 
heirs  the  lands  of  Howburnhead,  to  be  holden  by  the  said  James  Sinclair  and  his  heirs  itninedi- 
ately  of  the  Crown,  with  the  pertinents  (enumerating  them),  and  expressly  including  fishings  in 
the  Unendas  clause,  though  it  bad  not  been  mentioned  in  the  dispositive  clause. 

I  do  not  question  the  general  proposition,  that  nothing  which  is  not  mentioned  in  the  dispositive 
clause  can  be  held  to  pass,  merely  because  it  is  included  in  the  Unendas  clause.  I  will  assume 
further,  that  the  word  "pertinents"  cannot  primd  facie  be  taken  to  include  fishings.  But  in 
construing  Crown  charters  as  veil  as  alt  othw  written  instnim^ta,  common  sense  suggests,  that 
we  mast  look  to  the  whde  context  of  the  instrument  before  ve  can  say  with  certainty  what  is  the 
true  meaning  of  any  particular  clause  in  it,  and,  acting  on  that  principle,  I  come  to  theconclusioo 
that  salmon  fishings  must  be  held  to  have  been  granted  by  the  Crown  charter  of  1761,  and  in 
those  which  have  followed.    I  will  state  shortly  the  grounds  on  which  this  opinion  is  founded. 

In  the  first  place,  fishings  were  in  terms  included  in  the  disposition  by  John  of  Dunbeath  ti) 
John  of  Brims  in  1700,  and  in  the  seisin  following  on  that  disposition  1703. 

Fishings  were  expressly  included  in  the  wadset  of  1702,  and  though  in  the  subsequent  dispo- 
sitions of  1712  and  1728,  under  which  George  Sinclair  of  Geise  became,  subject  to  the  wadset, 
entitled  in  1760,  fishings  were  not  mentioned  in  express  terms,  yet  they  were  implied,  because 
the  dispositive  clause  in  both  those  deeds  was  clearly  meant  to  embrace  ever>-thing  which  had 
been  included  in  the  wadset.  George  Sinclair  of  Geise,  having  thus  become  entitled  to  the  fish- 
ings as  well  as  to  the  land,  sold  and  disponed  both  land  and  things  to  James  of  Forss,  by  the 
disposition  of  the  27th  March  1760, 

At  that  time,  therefore,  James  of  Forss  bad  acquired  an  absolute  title  to  the  salmon  fishings 
against  the  Crown  -  and  against  all  the  world  tmder  the  Statute  of  1617,  for  the  parole  evidence 
must  be  taken  to  shew  immemorial  enjoyment,  and  there  was  clearly  a  good  title  to  fishings  under 
all  the  dispositions  from  the  year  1700,  though  not  by  holding  under  the  Crown. 

In  this  state  of  things  James  of  Forss  eimde  the  Crown  charter  of  1761,  and  the  question  is, 
whether  the  Crown  thereby  granted  the  fishings  to  which  James  of  Forss  has  undoubtedly 
acquired  a  good  title  by  a  base  holding  under  the  heirs  of  John  of  Dunbeath  ? 

1  cannot  doubt  that  the  fishings  must  be  treated  as  included  in  thegrant.  It  is  true  that  fishings 
are  not  specifically  mentioned  in  the  dispositive  clause  of  the  charter,  but  after  Ranting  the  land 
wich  its  pertinents,  the  charter  by  the  guaguidem  clause  connects  the  subject  matter  of  the  grant 
with  that  which  was  formerly  held  by  John  Sinclair  of  Brims,  and  in  a  subseqaent  clause  it 
expressly  ratifies  and  confirms  the  disposition  by  John  of  Dunbeath  in  1700,  in  favour  of  John  of 
Brims,  which  ratification  and  confirmation,  it  is  there  declared,  should  have  the  same  force  as  if 
the  disposition  of  1700,  and  the  instrument  of  seisin  following  thereon,  had  been  therein  engrossed 
verbatim,  and  as  if  the  confirmation  bad  been  made  in  the  lifetime  of  John  of  Dunbeath  and 
John  of  Brims.  In  that  disposition  and  instrument  of  seisin  fishings  are  expressly  included.  It 
was  thus  made  plain  on  the  face  of  the  charter  of  i76i,not  only  that  James  Sinclair,  upon  whose 
resignation  the  new  grant  was  made,  was  then  entided  to  the  fishings  as  well  as  the  land,  but  further, 
that  the  Crown  ratified  and  confirmed  that  When,  therefore,  the  Crown  accepted  from  James 
Sinclair  the  resignation  of  that  which  had  formerly  been  held  by  John  of  Brims,  in  order  that 
a  new  grant  might  be  made  to  him,  and  when  the  Crown,  madje  a  new  grant  accordingly, 
describing  the  subject  matters  of  the  grant  as  the  lands  of  Howburnhead,  &c.,  with  their  pendides 
and  pertinents,  it  must  have  been  understood,  that  those  words  would  sufiiciently  describe  what 
had  beoi  surrendered,  i.  e.  all  which  had  been  formerly  holden  by  John  Sinclair  of  Brims,  and 
it  appeared  on  the  face  of  the  grant,  that  this  included  the  fishings.  Thus  explained,  the  charter 
would  correctly  include  as  it  did  fishings  in  the  Unendas  clause,  for  though  not  expressly 
mentioned,  they  were,  as  I  have  endeavoured  to  explain,  looking  to  the  whole  of  the  charter, 
impliedly  included  in  the  new  grant. 

The  grounds  on  which  I  have  formed  this  opinion,  leave  untouched  the  doctrine,  that  the  wwd 
"pertinents"  does  not  vi  termini  include  fishings,  and  also  the  rule  of  law,  that  subjects  not 
included  in  the  dispositive  clause  do  not  pass,  merely  because  they  are  mentioned  in  the  teneiidas 
clause.  But  there  cannot  be  any  principle  which  prevents  us  from  discovering  the  true  meaning 
of  every  part  of  an  instrument  by  a  fair  examination  of  the  whole. 

I  do  not  think  it  necessary  to  say  anything  as  to  the  subsequent  charters  and  instruments; 
It  is  clear,  that  they  must  be  taken  to  include  whatever  was  granted  by  the  charter  of  1761. 

My  opinion,  therefore,  is  clearty,that  the  lesfiondent  hasagood  title  under  the  Crown  chartcis. 
But  I  also  concur  in  the  argument,  that  even  if  that  were  not  so,  still  he  had  a  good  title  under 
the  base  holduig 'created  in  1700.  If  the  resignation  for  a  new  infeftment  ui  1761  included  the 
fishings,  then,  as  I  have  ah^ady  explained,  the  Crown  must  be  taken  to  have  regranted  them, 
if  the  resignation  did  not  extend  to  the  fishings^  then  James  Sinclair  of  Forss^  and  those  deriving 
title  under  htm,  have  all  along  been  holding  by  the  base  tenure  created  in  1700. 
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In  wfnew  of  the  case  the  claim  of  the  Crown  is  unfounded. 

Lord  Colonsav. — My  Lords,  wlien  this  case  was  before  the  Court  below  I  fully  stated  xny 
(qiiiiioa  u  regard  to  it ;  and  as  the  parties  are  in  possession  of  those  views,  I  do  not  think  it 
aeeessary  to  enter  much  into  the  case  now,  as  I  have  not  heard  anything  that  leads  me  to  alter 
tte  opiBion  I  then  expressed.  But  there  are  some  elementary  matters  which  have  been  dwelt 
OD  in  the  argoment,  to  which  I  will  shortly  advert. 

In  the  first  place,  it  is  perfectly  clear  as  matter  of  law,  that  salmon  fishings  are  inter  regalia. 
It  is  also  perfectly  clear,  that  they  are  of  that  class  of  regalia  which  the  Crown  may  give  away. 
It  is  equally  clear,  that  a  "  grant  of  fishing"  is  not  a  grant  of  salmon  fishing.  And  it  is  clear 
also^  that  a  grant  of  fishing,  if  followed  by  possession,  may  be  converted  into  a  grant  of  salmon 
fishing  or  may  be  explained  as  being  a  grant  of  salmon  fishing ;  but  it  is  also  clear,  that  it 
requires  possession  for  a  length  of  time  in  order  to  do  that.  I  hold  it  also  to  be  a  clear  proposi- 
tion, that  by  positive  prescription,  the  rights  of  parties  are  protected  against  tlie  challenge  of  the 
CrovD.  AU  these  things  are  equally  clear. 

Now  oa  the  face  of  the  documents  and  evidence  which  we  have  here,  there  are  some  things 
iriiicfa  I  think  are  phitn.  In  the  first  place,  I  think  it  is  beyond  the  possibility  of  reasonable 
question,  that  the  defender  fai  this  case  and  his  predecessors  have  been  in  actual  possession  and 
eojoyment  of  diese  salmon  fishings  beyond  the  memory  of  man.  I  think  another  fact  appears 
dear,  that  at  a  very  early  period,  in  1606,  the  Crown  had  granted  away  the  right  of  salmon 
fis!uiigs  to  the  family  of  Caithness,  who  were  in  possession  of  these  salmon  fishings  for  a  length 
of  dm^  because  there  is  a  tack  granted  by  them  more  than  fifty  years  after  the  date  of  that  prior 
grant.  Now  at  this  distance  of  time,  it  is  difficult  to  see  what  more  clear  evidence  of  possession 
tbere  could  be  than  the  exercise  of  the  right  of  property,  which  is  involved  in  granting  tacks  of 
Uie  property.  And  that  very  tack  is  not  the  first,  but  it  is  one  of  a  succession  df  tacks  which 
were  granted  by  the  owner  of  the  fishings  at  that  time.  That  fact  is  of  importance  in  this  case, 
in  this  respect,  that  we  are  not  to  look  at  the  case  as  one  in  which  the  Crown  is  to  be  assumed 
never  to  have  made  a  grant  of  the  fishing.  Throughout  the  case  it  has  been  argued  very  much, 
«]  the  part  of  tiie  Crown,  as  if  that  were  the  stand  point  from  which  it  was  to  be  regarded,  but 
that  is  clearly  a  mistaken  view  of  the  case.  When  we  find  that  the  Crown  parted  with  the  right 
(rf  fishings  at  an  early  period,  and  we  find  no  evidence  whatever  of  its  being  reconveyed  or  re- 
assomed  by  the  Crown,  (unless  it  is  in  1761,)  the  assumption,  that  they  are  to  be  held  as  never 
baving  been  ^ven  out  of  the  Crown  is  excluded  from  the  case,  and  the  main  foundation  for  the 
usnment  on  the  part  of  the  Crown  is  most  materially  shaken  by  that  state  of  facts. 

Then  again  we  have  seen,  that  for  a  long  period,  from  1790  downwards,  there  has  been  a  title 
oa  which  prescriptive  right  could  have  been  sustained  on  the  part  of  this  gentleman  and  his 
predecessors.  I  do  not  think  it  necessary  to  go  through  the  intervening  titles,  some  of  which 
indicate  the  presence  of  the  right  of  salmon  fishing  directly,  and  some  more  indirectly.  But  we 
biTe  in  1700,  a  long  way  back,  a  clear  conveyance  of  a  right  of  fishing,  which  could  be  converted 
into  a  right  of  salmon  fishing ;  and  we  have  immemorial  possession  under  that  right 

I  think,  that  tbe  argument  for  the  Crown  consisted  very  much  of  criticisms  on  the  rights  and 
tides  of  the  defender,  as  if  everything  was  to  be  presumed  against  him,  and  everything  in  favour 
of  this  right  having  still  rested  in  the  Crown,  and  never  having  been  g[iven  out.  As  for  instance, 
when  the  right  of  wadset  was  given,  and  when  it  came  to  be  redeemed,  it  is  said,  that  the 
rereision  did  not  expressly  mention  "fishings."  But  the  right  of  wadset  did  give  the  fishings. 
That  right  of  wadset  is,  in  the  first  place,  a  clear  proof  of  the  exercise  of  the  right  of  property  in 
the  party  who  granted  the  wadset,  and  then,  when  the  creditor  who  had  obtained  possession, 
(wlucb,  in  this  case,  was  of  the  nature  of  what  is  called  a  proper  wadset,)  renounced  the  right  in 
reflect  of  having  obtained  satisfaction  of  his  debt  from  his  debtor,  and  the  debtor  came  to  redeem 
his  right,  the  natural  and  reasonable  construction  of  the  grant  of  the  revasion  is,  th^  it  replaced 
the  dehtor  in  possession  of  all  that  which  he  had  previously  given  to  his  creditor. 

Then  a^in  when  we  come  to  the  Crown  charter  of  1761,  which  is  the  only  point  at  which  it 
can  be  said,  that  the  Crown  had  re-acquired  the  right  of  fishing,  what  is  that  but  a  charter  by 
progress  in  which  the  party  is  completing  or  making  up  his  own  title  1  It  is  not  a  resignation 
vf  him  for  the  purpose  of  making  over  his  ri^t  to  the  Crown,  but  a  resignation  by  htm  with  the 
liew  of  getting  a  new  right  in  his  own  favour. 

Now  the  question  has  been  raised  whether  the  word  "pertinents"  in  that  title  can  be  held  or 
coDstmed  to  comprehend  the  salmpn  fishing.  It  is  clear,  that  in  ordinary  cases  it  may  not  be 
u  held.  It  will  require,  that  it  should  be  stated.  But  the  position  of  this  title  was  peculiar!. 
The  description  had  been  in  various  steps  of  it  by  reference  to  former  titles,  and  when  this  party 
came  to  the  Crown,  in  order  to  get  a  renewal  of  his  title,  then  it  was  the  duty  of  those  who  were 
scting  ffx  the  Crown  to  look  at  the  right,  that  was  in  him  at  the  time,  and  to  see  what  was  the 
^Matter  of  it,  and  what  it  was  that  was  to  be  renewed,  and  the  reasonable  presumption  is,  that 
whatever  was  then  surrendered  to  the  Crown  for  the  purpose  of  being  regranted  to  the  vassal 
ns  regranted  to  tbe  vassal.  It  has  been  said,  that  there  is  no  mention  of  fishings  in  the 
diipositive  or  conveying  clause  of  this  charter,  but  that  it  occurs  only  in  tbe  tenendas,  and  we 
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had  the  remark  made  (clearly  sound  ia  law),  that  the  tenendas  is  not  a  conveying  clause,  and 
that  it  is  generally  not  enough  by  itself.  That  certainly  is  a  doctrine  which  hardly  required 
much  authority ;  but  we  were  referred  to  very  high  authority  on  that  subject,  and  among  others 
to  a  most  recent  authority,  I  mean  the  late  Professor  Menzies,  whose  Lectures  on  Conveyancing 
are  of  the  highest  value,  in  which  he  lays  down  that  do<^ine  as  he  found  it  in  all  the  institiuional 
writers.  But  it  does  not  follow  from  that,  that  the  mention  of "  fishings  "  in  the  tenendas  is  of 
no  use  in  any  case  whatever,  if  the  fishings  are  not  mentioned  in  various  parts  of  the  deed.  On 
the  contrary,  in  that  very  dissertation  Professor  Menzies  lays  down  this,  "At  the  same  time, 
while  the  tenendas  cannot  transmit  a  right,  it  may  in  some  cases  raise  a  presumption  in  favcnn- 
of  the  grantee,  so  as  to  entitle  him  to  establish  a  right  by  evidence  of  possession,  but  it  is  certain, 
that  without  such  possession  no  right  is  conferred."  Now,  that  is  the  very  position  in  which  we 
are  in  reference  to  this  case.  I  therefore  hold,  that  the  transaction  of  1761  is  to  be  regarded  as 
one  which  replaced  the  vassal  in  the  right  which  he  previously  had  in  the  fishings.  But  if  it 
were  otherwise,  it  cannot  be  set  aside  by  placing  an  inconsistent  construction  on  the  surrender 
of  the  vassal  by  holding,  that  those  expressions  which  cover  his  surrender  are  not  equally 
competent  to  cover  his  replacement.  If  there  was  no  replacement,  I  think  it  is  clear,  that  there 
was  no  surrender.  At  all  events,  I  think  he  had  the  option,  and  he  has  now  the  right  of  ascribing 
his  possession  to  that  title  which  he  may  regard  as  most  secure.  And,  therefore,  whethar  the 
Crown  insist,  that  the  rights  were  then  surrendered  or  not,  I  think  in  either  view  of  the  case, 
that  the  vassal  has  decided  his  right  successfully  against  the  challenge  that  is  made  on  the 
part  of  the  Crown. 

Inierlocuiors  affimudf  with  costs. 
AMellaxfs  A gents,  A.  Murray,  W.S. ;  Horace  Watson,  'WcAtiomstKC.— Respondent's  Agents, 
G.  L.  Sinclair,  W.S. ;  Grahames  and  Wardlaw,  Westminster. 


Mrs.  Elizabeth  Honeyman  Gillespie  of  Torbanehill,  and  Husband, 
Appellants,  v.  jAMES  YoUNG  and  Others,  Respendmts. 

Reparation— Slander'of  Title — ^Torbanehill  Mineral — Yizyxt—G.^the owner  of  Umds from  which 
a  mineral  or  bituminous  shale  was  produced,  raised  an  aclicn  of  damages  against  K,  the 
patentee  of  a  mode  of  extractirg  paraffine  oil  from  bituminous  coals,  for  fraudulently  repre- 
senting ^  that  his  patent  gave  him  the  exclusive  right  of  obtaining  such  otl from  the  said  ndneral; 
but  there  was  no  allegation  that  Y.  knew  this  nUttertU  was  not  coal,  mor  any  oceaston  stated 
when  he  made  such  alleged false  representation. 

Held  (affirming  judgment),  That  the  allegation  of  G.  was  not  relevant  to  sustaim  the  aeHen} 

The  action  was  raised  by  Mrs.  Gillespie  and  her  husband,  concluding  for  damages  on  account 
of  certain  alleged  false  and  fraudulent  representations  made  by  Mr.  Young,  the  respondent,  with 
reference  to  an  alleged  patent  right,  whereby  the  value  of  the  minoal  prt^ierty  of  the  appellant 
was  depredated  in  the  marked  and  damages  sustained  by  them  to  the  extent  of  ;£23,ooo  and 
upwards.  The  substantial  ground  set  forth  in  the  condescendence  was,  that  the  respondent, 
being  the  patentee  of  a  process  for  extracting  parafiine  oil  from  coal,  represented,  that  be  bad 
the  exclusive  right  of  extracting  such  oil  from  the  mineral  now  known  as  the  Torbanehill  mineral, 
whereby  he  deterred  people  from  buying  and  using  such  mineral,  and  so  lessened  the  profits 
which  the  appellant,  as  owner,  might  have  derived  xrom  its  use  by  the  public  at  large  for  dis- 
tillations of  similar  oil.  And  this  was  alleged  to  have  been  done  fraudulently  by  the  defendato 
the  loss  of  the  pursuers.  The  defence  was,  that  the  allegations  were  irrelevant  and  insufficient 
to  support  the  conclusions  of  the  action.  The  Lord  Ordinary  held,  that  no  relevut  gnmod  of 
action  was  set  forth,  and  the  Second  Division  adhered,  and  Bismissed  the  action. 

The  pursuer  now  appealed  against  these  interlocutors. 

The  pursuer  in  her  printed  case  stated  the  following  reasons  for  reversing  the  interlocutors  :— 
I.  Because  the  summons  and  pleadings  contain  relevant  allegations  of  false  and  fraudulent  mis- 
representations of  fact  on  the  part  of  the  respondents,  to  the  appellants'  loss,  injury,  and  damage ; 


^  See  previous  report,  4  Macph.  715  :  3S  Sc.  Jur.  3Sa  S.  C.  5  Macph.  H.  L.  106:  39  Sc. 
Jur.  567. 
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and  beouse  the  appellants  are  entitled  to  have  these  allegations  put  in  issue,  and  sent  to  trial  * 
2.  Because  the  respondents  have  persistently  and  fraudulently,  without  any  legal  title,  represenled, 
that  tbey  were  in  possession  of  an  exclusive  privilege,  or  patent,  for  the  production  of  paraffine 
oil  from  bituminous  shale,  thereby  lowering  the  price  in  the  public  market,  and  injuring  the  sale 
of  die  appellants'  mineral  property,  and  are  thereby  guilty  of  a  legal  wrong,  for  which  they  are 
liaUe  to  tnake  compensation  in  damages.    3.  Because  the  possession  by  the  respondents  of  a 
patent  for  one  manufacture  is  no  justification  of  the  representation,  that  it  is  applicable  to  another 
and  a  different  manufacture  ;  and  such  a  representation,  if  false^  fraudulent,  and  injurious, 
entitles  the  injured  party  to  pecuniary  reparation.   '4.  Because  the  question  at  issue,  in  so  far  as 
it  in?olres  the  alleged  false  and  injurious  sense  of  representations  made  and  circulated  by  a  party 
allied  to  be  interested  in  making  them  in  that  sense,  and  to  have  profited  largely  by  their  cir- 
dluioa,  is  a  question  which  ought  to  be  submitted  to  a  jury ;  and  because  it  is  not  to  be  assumed, 
im  the  mere  statement  of  the  respondents,  that  the  words  do  not  bear  the  meaning  imputed  to 
tieia,  or,  that  they  were  made  in  good  faith,  and  as  matter  of  opinion.    5.  Because  the  injury 
SBSiauKd  by  the  appellants  is  neither  due  to  the  operation  of  the  patent  laws,  nor  to  the  rights 
acquired  by  the  respondents  under  their  patent  for  the  distillation  of  coal  (a  matter  in  which  the 
ai^Ilants  are  noways  interested) ;  and  the  appellants  could  not  therefore  have  obtained  relief 
by  scire fadaSj  reduction,  or  other  process  adapted  for  the  trial  of  the  question  of  the  validity  of 
the  letters  patent. 

The  respondents  in  t^ith prinUd  case  stated  the  following  reasons  for  affirming  the  interlocu- 
t«s :— I,  Because  the  appellants'  averments  are  not  relevant  or  sufficient  in  law  to  support  the 
conchisions  of  the  action.  2.  Because  the  facts,  as  averred  by  the  appellants,  do  not  shew,  that 
any  legal  wrong  or  injury  was  done  to  them  by  the  respondents,  in  respect  of  which  therespond- 
eDti  caa  be  held  responsible  in  damages.  3.  Because  the  appellants'  claim,  as  stated  on  record, 
is  a  claim  for  remote  and  consequential  damages,  and  is  not  maintainable  in  law. 

The  Attorney  General  (Rolt),  and  Asker,  for  the  appellants.— The  Court  was  wrong  in  holding 
dierc  was  no  relevant  case  alleged  by  the  pursuer.  The  allegations  were  in  substance,  that  the 
defender,  knowing  the  Torbanehill  mineral  not  to  be  coal,  falsely  and  fraudulently  represented, 
that  it  was  coal,  and  that  the  pursuer  suffered  loss  by  reason  of  this  false  representation.  These 
veie  sufficient  allegations  to  sustain  an  action,  and  entitled  the  pursuer  to  a  trial  of  the  issues  of 
fact  thereby  raised.  Wherever  one  is  directly  injured  by  the  fraud  of  another,  he  has  a  right  to 
sae  for  damages,  and  it  is  not  necessary,  that  there  should  be  any  privity  of  contract  between 
"^m.— Davidson  v.  TuHockt  3  Macq.  App.  Cas.  783,  aniCy  p.  930 ;  Culten  v.  Thompson^  4 
Uac(}.  Aiqi.  Cas.  424,  ante  p.  1 143 ;  Gillespie  v.  Russel,  3  Macq.  App.  Cas.  757,  aniet  p.  877.^ 

This  case  is  analogous  to  what  is  called  in  English  law  slander  of  title — Brook  v.  Hawly  4 
Exch.  521.  It  also  resembles  the  cases  where  it  has  been  held,  that  interference  with  another  in 
cw)-ing  on  his  business  is  a  good  cause  of  action — Garret  v.  Taylor,  Cro.  Jac.  567  ;  Tarletons. 
MaeGawley,  Peake,  270;  Belly.  Midland  Railway  Co.,  10  C.  B.,  N.  S.,  307. 

On  the  question  of  relevancy  it  must  be  assumed  to  be  a  fact,  that  the  Torbanehill  mineral  is 
not  coal ;  though  it  is  well  known  this  point  was  long  disputed. 

Sir  R.  Fainter  Q.C.,  Dean  of  Faculty  (Moncreifl),  and  Grove  Q.C.,  for  the  respondents. — 
There  is  no  relevancy  in  what  the  pursuer  alleges  in  this  case  ;  and  she  fails  in  both  the  cardinal 
poius,  misrepresentation  and  damage.  There  is  no  sufficient  allegation  of  falsehood  and  fraud 
T-aotbiiig  to  the  effect  that  the  defender  ever  stated  this  mineral  to  be  coal,  far  less,  that  he  knew 
H  to  be  not  coaL  It  is  well  known  this  has  long  been  a  debateable  and  is  still  an  unsettled 
questim.  It  haus  not  ^t  come  within  the  category  of  matters  of  foct,  and  therefore  to  charge  one 
>sb  fraudulently  statmg  that  which  nobody  can  tell  one  way  or  the  other  how  it  is  as  regards 
the  fan,  is  no  ground  or  action. 

As  to  the  advertisements  issued,  they  amounted  to  no  more  than  this,  that  the  defender  would 
protect  his  rights  whatever  they  were  under  the  patent,  and  he  was  entitled  to  do  so.  Malice  is 
essential  to  maintain  an  action  of  this  kind — Hargrave  v.  Le  Briton^  4  Burr.  2422  ;  Smith  v. 
Spocner,  3  Taunt  246, 

The  damage  is  too  remote,  even  assuming  the  fact  to  be  misrepresented.  It  ts  like  the  case 
of  one  who  derives  a  profit  from  selling  colchicum  suing  another  for  saying  it  does  not  cure  gout ; 
or  a  grocer  suing  a  person  who  says  green  tea  is  an  injurious  beverage.  There  is  no  direct  and 
necesjary  connexion  between  the  representation  and  the  damage. 

Lord  Cranworth. — My  Lords,  this  is  a  case  in  which  the  appellants  are  the  owners  of  the 
lands  of  Torbanehill,  which  are  described  to  be  in  the  parish  of  Bathgate,  in  the  county  of  Lin- 
lithgow ;  and  it  appears,  in  a  manner,  that  your  Lordships  can  look  to,  upon  the  question  of 
relevancy  now  before  the  House,  that  these  lands  form  part  of  a  district  of  about  5000  acres, 
bdoDgiag,  as  alleged  on  the  record,  to  ten  or  twelve  different  proprietors,  and  they  contain  a 
Matn  of  a  peculiar  mineral.  In  a  great  portion  of  this  area  the  mineral  is  very  thin,  and  mixed 
with  impurity,  but  it  Is  not  so  in  the  part  that  belongs  to  the  present  appellants,  where  it  is  stated 
to  be  a  very  valuable  mineral,  and  the  product  of  it  is  the  most  productive  source  of  paraffine  m\. 
U  appears  on  the  record,  (which  has  not  beoi  adverted  to  to-day,)  that  the  appellants  leased  the 
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'minerals  or  some  of  the  minerals  under  their  land,  to  a  gentleman  of  the  name  of  Russel,  and  a 
very  protracted  litigation  took  place  between  the  GiUespies  and  the  Russels  on  the  subject  of 
this  lease,  inter  alia.,  as  to  whether  it  did  or  did  not  include  the  Torbanehill  mineral.  The 
decisions  were  very  conflicting.  They  went  first  for  one  party,  then  for  the  other,  but  at  last  the 
parties  had  the  good  sense  to  come  to  an  arrangement ;  and,  as  appears  by  the  twenty-second 
Article  of  the  Condescendence,  they  entered  into  a  contract,  in  which,  after  reciting  that  the  one 
party  had  treated  the  mineral  as  a  gas,  parrot,  or  cannel  coal,  and  the  other  had  asserted  that  it 
was  not  a  coal  at  all,  but  a  new  mineral,  they  had  agreed,  that  a  royalty  should  be  paid  to  the 

rtprietor,  and  that  to  prevent  either  party  m>m  being  condoded  by  the  name,  it  should  in  ftitme 
called  "  the  disputed  mineral.*' 

That  being  so,  it  is  necessary  to  remark,  that  the  defendants  are  the  proprietors  of  a  patent, 
dated  7th  April  1 85 1,  for  an  invention  which  is  described  by  the  patentee  in  these  words : — "  My 
said  invention  consists  in  treating  bituminous  coals  in  such  manner,  as  to  obtain  therefrom  an 
oil  containing  parafhne,  (which  I  call  parafline  oil,)  and  from  which  oil  I  obtain  paraffine." 

Now,  the  contention  is,  that  the  Torbanehill  mineral  is  not  coal,  and  consequently,  that  the 
patent  did  not  enable  the  patentee  to  manufacture  exclusively,  and  to  use  a  patent  for  extracting 
the  oil  from  the  Torbanehill  mineral,  because  it  was  not  coal.  It  was  not  contended — of  course 
it  could  not  be  successfully  contended — that  he  had  not  a  right  to  get  his  paraffine  oil  from 
Torbanehill  mineral — there  was  no  counter  patent  to  prevent  his  doing  that — but  if  the  conten- 
tion of  the  appellants  is  right,  although  the  defendant  might  use  Torbanehill  mineral  for  extracting 
from  it  parafhne  oil,  he  could  not  prevent  others  from  the  use  of  that  mineral. 

The  allegations  of  the  present  appellants,  who  were  the  pursuers  below,  are  these  :■ — They  say 
that  the  mineral  in  question  ts  a  species  of  bituminous  shale,  not,  in  fact,  or  in  contemplation  <rf 
law,  comprehended  under  the  term  "coal "  as  used  in  the  patent ;  and  in  the  seventh  article  of 
their  condescendence  they  say,  that  "  Notwithstanding  that  the  defenders'  patent  right  is  limited, 
by  the  terms  of  the  specification,  to  the  obtaining  the  products  therein  mentioned  from  coal,  and 
that  the  manufacture  of  those  products  from  bituminous  shale  was  public  property  at,  and  prior 
to,  the  date  of  their  said  patent,  the  defenders  have  for  a  long  time,  and  at  least  for  the  wh^ 
period  since  the  commencement  of  the  year  i860,  most  falsely,  fraudulently,  and  maliciously 
represented,  that  their  patent  gives  them  the  exclusive  privilege  of  manufacturing  and  obtaining 
paraffine  oil,  or  oil  containing  paraffine,  by  distillation  from  the  Torbanehill  mineral,  which  they 
term  Tort^inehill  or  Boghead  coal,  or  Boghead  gas  coal,  in  order  to  give  colour  to  their  assertion 
of  an  exclusive  privilege  of  converting  the  same  into  paraffine  oil.  And  they  have,  at  various 
times  during  the  aforesaid  period,  threatened  to  institute  legal  proceedings  against  the  parties 
who  were  in  the  course  of  exercising  their  lawful  right  of  manufacturing  paraffine  oil  from  the 
Torbanehill  mineral,  upon  the  pretext  that  such  manufacture  was  an  infringement  of  their  alleged 
patent  right."  And  then,  at  the  end  of  the  same  article  of  their  condescendence,  they  say — 
*'  The  defenders  knew  that  the  said  representations  which  they  so  made  were  false ;  and,  in 
particular,  they  knew  that  their  patent  did  not  extend  to  or  apply  to  the  manufacture  of  oil  or 
paraffine  from  the  Torbanehill  mineraL" 

It  is,  in  truth',  upon  that  allegation  that  the  whole  foundation  of  this  claim  rests.  Theqnestion 
Is,  whether  it  sets  out  a  ground  of  complaint  which  any  Court  of  Justice  ought  to  entertain.  I  am 
ve^  far  from  being  at  all  inclined  to  dispute  co*  to  qualify  the  necessity  that  there  is  in  all  Courts 
of  Justice  of  maintaining  the  strictest  truth  in  ail  allegations,  whether  as  to  individuals  or  as  to  the 
public,  and  if  there  had  been  an  allegation  here,  that  the  defender,  knowing  that  his  patent  did 
not  contain  the  mention  of  Torbanehill  mineral,  had  represented  that  it  did  in  terms  include  the 
Torbanehill  mineral,  and  that  he  had  thereby  prevented  persons  purchasing  from  the  pursuer  the 
Torbanehill  mineral,  in  order  to  use  it  for  the  manufacture  of  paraffine  oil,  I  shoidd  have  been 
very  reluctant  to  hold,  that  such  an  allegation  would  not  give  a  right  of  action  to  persons  injured 
by  such  false  allegation.  But  that  is  not  the  present  case.  The  allegation  here  is,  not  that  there 
was  a  misrepresentation  of  anything  properly  called  a  fact,  but  that  the  defenders  knew  that  their 
patent  did  not  extend  or  apply  to  the  manufacture  of  oil  from  the  Torbanehill  mineraL  Now, 
taking  the  whole  condescendence  together  I  cannot  think,  that  the  question  whether  the  defoid- 
ers  knew  that  their  patent  did  not  extend  or  apply  to  the  Torbanehill  mineral,  is,  strictly  speaking 
a  question  merely  of  fact.  At  the  same  time,  had  there  been  any  distinct  allegation  of  specific 
acts  of  misrepresentation,  so  as  to  have  proved  a  specific  case  of  misrepresentation,  not  resting 
on  the  general  averment  contained  in  the  seventh  condescendence,  I  might  have  thought,  that 
they  had  brought  the  case  at  least  to  a  point  on  which,  upon  the  question  of  relevancy,  this  Court 
oudit  to  have  decided  in  favour  of  the  pursuers :  but  on  looking  closely  at  the  record,  I  cannot 
find  any  allegation  of  a  representation,  that  his  patent  did  extend  to  the  Torbanehill  mineral,  or 
that  he  obtained  any  royalties  from  persons  who  were  manufacturing  paraffine  oil,  by  alleging, 
that  his  patent  extended  to  that  article. 

It  is  supposed,  on  the  part  of  the  appellants,  that  this  allegation  is  to  be  found  in  tiie  ninth 
article  of  the  condescendence ;  but  I  have  looked  at  that  article  with  great  attention,  to  see 
whether  it  does  at  all  necessarily  involve  a  proposition,  that  the  patent  extended  to  the  Tortane- 
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bill  mberaL  I  can  find  nothing  of  the  sort.  The  condescendence  is  involved  in  a  great  deal  of 
MnecKsary . verbiage  (  but  1  have  extracted  that  which  the  averment  really  amounts  to.  The 
lU^im  is,  that,  since  the  date  of  a  certain  letter,  the  defendants  have  continued  falsely  to 
diwrepresentati<ms,  that  the  manufacture  of  paraffine  oil  from  the  Torbanehill  mineral, 
nd  ftoin  bituminous  shale,  was  protected  by  their  patent,  and  to  threaten  legal  proceedings. 
Up  to  that  point  it  is  all  completely  general ;  but  then,  to  give  an  illustration  of  what  they  mean 
byille^ng  that  the  defendants  published  these  representations,  they  say :  In  particular  the 
defendants  have  publicly  advertised  in  the  principal  newspapers  and  by  placards,  that  the  parafiine 
«il  mamitactared  at  the  Bathgate  works  was  Young's  patent  paraBine  oil,  although  nearly  the 
whole  was  obtained  from  the  Torbanehill  mineral.  That  is  not  an  allegation  that  they  re- 
preseated  that  their  patent  covered  the  Torbanehill  mineral.  There  might  have  been  a  false 
tepresentation,  that  they  had  got  from  their  own  coal  that  which  in  truth  they  bad  got  from  the 
TofbanehiU  mineral.  But  that  is  not  at  all  what  is  suggested  here  as  the  ground  of  this  action, 
lamdy,  that  they  were  falaely  representing  that  their  patent  covered  the  Torbanehill  mineral. 
Theo  the  condescendence  goes  on  to  say  :  That  the  defendants'  oil  was  obtained  from  the 
T^banebill  rolDeral  was  well  known  to  every  person  commercially  interested  in  the  production 
and  sale  of  parafBne  oil.  What  then  ?  That  might  lead  them  to  know,  that  the  defendants 
■ere  falsdy  representing,  that  they  had  got  their  parafEne  oil  from  some  substance  from 
vUdi  diey  did  not  get  it ;  but  there  is  no  allegation  here,  that  they  made  uiy  representation 
at  an  amoonting  to  this,  that  their  patent  covered  the  Torbanehill  mineral.  As  to  the  lepresent- 
atiou  contained  in  public  advertisements,  referred  to  in  the  13th  condescaidence,  they  were 
Bodf  advertisements  of  f^cts,  with  respect  to  orders  which  had  been  obtained  in  the  Court  <^ 
Cbaacery  ^(ainst  pea-sons  who  had  violated  their  patent  There  is  not  the  least  suggestion,  that 
tboie  advenisements  contained  any  statement  that  their  patent  covered  the  Torbanehill  mineral. 

Then  if  there  was  no  su:h  representation,  we  come  to  th^  question— Did  the  defendants  obtain 
royalties  from  persons  in  the  habit  of  working  the  Torbanehill  mineral,  by  representing  to  them, 
that  their  patent  covered  that  which  they  knew  to  be  false  ?  It  is  perfectly  compatible  with  all 
thit  is  here  stated,  that  what  they  said  to  those  parties  was  this  ;  If  you  do  not  pay  us  a  royalty, 
«e  shall  proceed  against  you,  alleging  that  our  patent  covers  the  Torbanehill  mineral.  That  they 
iad a ri^t  to  do  ;  but  there  is  no  allegation,  that  they  told  them  that  it  did  so.  It  is  quite 
consisient  with  all  that  is  asserted,  that  they  merely  told  those  parties,  that  if  they  did  not  pay 
a  royalty,  they  would  proceed  against  them  on  the  hypotnesis,  that  their  patent  did  cover 
4e  Torbanehill  mineral 

_  That  is  quite  clear  when  you  look  at  the  difTerent  allegations.  In  the  tenth  condescendence, 
itiiaNmpte  statement,  that,  by  threats  of  legal  proceedings,  the  defendants  induced  a  company 
aipg  on  basiness  at  C^mbuslang  to  t^e  out  a  license  for  the  manufacture  of  oil  f^m  the 
TonuMiill  mineral,  which  ia  their  agreement  was  described  as  Torbanehill  coal,  and  by  that 
^reement  those  persons  stipulated  to  pay  them  certain  royalties.  That  might  te,  because,  it 
heingavery  doubtful  matter,  they  were  content  to  pay  a  royalty,  rather  than  run  the  risk  of 
fingaiioD.  In  the  eleventh  condescendence  it  is  just  the  same.  It  merely  states,  that  the  defend- 
ants threatened  legal  proceedings  a^nst  other  persons  for  manufacturing  oil  from  the  Torbane- 
haj  miBeral,  if  they  did  not  pay  a  royalty,  and,  that  two  firms  therein  mentioned  accordingly  took 
<w  licenses  and  paid  royalties.  The  twelfth  condescendence  is  important,  because  it  appears 
ftom  it,  that  there  is  another  mineral  called  "  Bonnets,"  with  respect  to  which  there  seems  to  have 
been  the  same  doubt,  whether  it  was  shale  or  coaL  It  is  stated,  that  the  defenders  have  written 
tocenain  persons,  complaining  of  their  having  manufactured  parafiine  oil  from  bituminous  shale 
eaBed  "  Bimnets."  Just  the  same  proceedrags  ara  alleged  to  have  taken  place  as  in  the  case  of 
AeTottanebill  mineral.  The  defenders  either  obtained  a  royalty,  or  threatened  to  proceed 
■piiist  the  parties  using  this  other  mineral,  if  a  royaltjr  was  not  paid. 

Nov,  these  are  the  only  allegations,  and,  in  my  opinion,  what  is  here  alleged  is  far  too  vague 
lOgRttiid  upon  it  such  an  action  as  this,  because  this  allegation  of  knowledge  rests  on  the  vague 
aMniption,  that  the  persons  owning  this  patent  knew  that  which,  in  truth,  I  think  is  hardly 
OMterof  knowlectee. 

'There  ought  to  ^ve  been  a  most  distinct  explanation  of  what  was  done  in  the  matter  of  the 
slle^  falsehood,  in  order  to  obtain  these  surreptitious  advantages. 

Uttre  is  noAing  of  that  kind  stated  at  all  specificaUy;  and  m  my  opinion  the  judgment  of  the 
Com  bebv  was  perfectly  right,  and  I  therefore  move  your  Lordships  to  affirm  the  interlocutor 
«PMed  against 

Lord  Colonsay. — My  Lords,  this  case  has  come  here  on  the  question  of  relevancy.  The 
jodpneot  of  the  Court  below  is  not  a  judgment  which  assoilzies  the  respondents  from  any  action, 
« from  any  allegations,  that  can  be  relevantly  made  against  them,  in  regard  either  to  the  mineral 
« to  the  patent  All  that  it  does  is  to  dismiss  the  action,  the  Court  not  being  satisfied,  that  the 
PJWuers' averments  contain  sufficiently  relevant  statements.  This  appears  very  plain,  because 
weinterloctttor  of  the  Lord  Ordinary  sustained  the  three  defences,  one  of  which  was,  that  the 
"lenders  were  entitled  to  be  assoilzied ;  but  that  is  not  affirmed  by  the  Inner  Hou^e.   On  the 
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contrary,  the  interlocutfu-  of  the  Lord  Ordinary  is  recalled,  and  an  inteilocutor  is  fvonounced, 
vhich  deats  with  the  question  of  relevancy,  and  dismisses  the  action.  I  thmk  the  Lwd  C  rdinuy 
himself  intended  so  to  deal  with  the  case,  because  his  interlocutor  is  one  dismissiiigf  not  assoil* 
zieing.  Whether  the  pursuers  will  be  able  in  any  other  attempt  to  make  out  a  relevant  case, 
is  a  matter  ve  have  nothing  to  do  with.  But  the  question  is,  whether  we  are  to  sustain  this 
action,  as  appearing  on  this  record,  whether  we  are  to  give  judicial  countenance  and  sanctiaito 
this  record  as  one  which  sets  forth,  as  it  ought  to  do,  sufficient  grounds  <»F  action,  so  as  to  raise 
a  liability  against  the  defenders. 

My  Lords,  it  appears  to  me,  that  this  record  does  not  do  so..  I  think  there  are  several  elements 
wanting,  in  order  to  make  it  such.  The  substance  of  the  allegations  which  the  pursuers  iM'opose 
to  make  the  groundwork  of  their  action  is  this,  that  the  defenders,  having  a  patent  for  a  certain 
limited  purpose,  falsely  and  maliciously  alleged,  that  that  patent  comprehended  a  mioend 
which  the  pursuers  are  large  proprietors,  and  thereby  precluded  parties  from  making  paiaffioe 
oil  from  that  mineral.  Now,  there  are  two  things  which  I  should  desire  to  see  stat^,  before  I 
could  support  the  relevancy  of  such  an  action :  first,  in  what  respect  was  the  defenders'  allj^ 
tion  ^Ise?  and,  secondly,  when,  where,  and  in  what  terms  did  they  make  that  false  allegatton? 
The  reasoning  of  the  pursuers  seems  to  be  this :  The  substance  that  has  come  out  of  my  land^ 
and  admittedly  to  a  certain  extent  also  out  of  other  lands,  is  Intuminons  shale.  Your  patent 
is  limited  to  distillation  from  coal.  Bituminous  shale  is  not  coal,  and  my  mineral  in  particular 
b  not  coal.  They  further  say:  You  knew  that  your  patent  did  not  extend  to  shale.  And  I  think 
that  is  admitted  on  the  part  of  the  defenders.  But  the  other  step  of  the  allegation  which  was 
necessary  is  this:  You  knew  that  the  substance  was  shale,  and  that  it  was  not  coal.  And  I  do 
not  think  there  is  a  sufficiently  definite  allegation  of  that  on  the  record.  That  was  a  simple  thing 
to  state  absolutely;  and  I  do  not  think  that  any  ambiguous  statement  or  roundabout  way  of 
putting  it,  so  that  an  inference  of  that  kind  might  be  deduced,  is  enot^h  on  the  part  of  a 
pursuer  seeking  damages.    I  think  the  record  is  defective  in  that  respect. 

Then,  I  think  it  is  further  defective  in  respect  of  the  statement  of  the  occasions  on  which  this 
false  allegation  is  alleged  to  have  been  made ;  for,  like  my  noble  and  learned  friend  who  has 
already  addressed  the  House,  I  cannot  discover  that  any  such  allegations  as  the  pursuers  aver 
are  comprehended  in  it.  That  is  another  defect  in  this  record.  It  is  a  very  peculiar  kind  of 
falsehood  which  is  alleged  here.  It  is  not  a  simple  allegation  of  a  fact  which  is  patent  to  eveiy 
one.  It  is  an  allegation,  in  the  first  place,  as  to  the  construction  of  a  patent,  which  is  a  matter 
of  lav.  It  is  an  allegation,  in  the  next  place,  of  a  knowledge  of  the  particular  dassificatiaii 
<tf  a  certain  mineral,  as  being  coal  or  shale,  which  is  a  matter  more  or  less  scientific,  and 
therefore  it  required  a  very  distinct  and  positive  statement  to  support  this  as  a  false  allegation. 
Both  parties  have  referred  to  a  case  that  occurred  between  the  pursuer  in  this  action,  and  bis 
tenant,  Mr.  Russel,  in  1853.  That  case,  which  is  referred  to  in  this  record,  was  raised  upm  the 
issue,  as  to  whether  the  mineral  which  Mr.  Russel  was  digging  out  of  these  lands  was  cwnpie- 
hended  within  his  lease.  He  had  obtained  a  lease  which  gave  him  a  right  to  various  mineral  in 
these  lands,  one  of  which  was  coal ;  but  an  action  for  damages  was  raised  f^inst  Mr.  Russel,  (as 
it  appears  from  the  record  before  us,)  for  digging  out  of  the  lands  a  mineral  which  was  not  a»L 
And  I  think,  that  the  pursuers  are  correct  in  stating,  that  the  result  of  that  case  was  not  any 
decision  upon  the  scientific  question,  whether  this  mineral  was  or  was  not  coaL  That  quesiion 
was  made  the  subject  of  a  very  great  deal  of  scientific  evidence.  A  great  many  scientific  persons 
were  examined  from  various  parts  of  the  country.  1  think  1  sat  for  six  days  hearing  scientific 
evidence  on  that  question.  We  had  geologists,  who  described  the  strata  of  the  ground  in  which 
coat  is  found,  and  where  this  mineral  is  found.  There  were  mineralogists,  who  spoke  to  tbe 
colour,  lustre,  and  streak  of  this  mineral,  and  the  corresponding  qualities  of  coal.  Then  wen 
chemists  who  had  analyzed  this  mineral,  and  who  had  analyzed  coal,  and  who  spoke  to  the  pro- 
ducts, and  who  had  analyzed  the  products,  and  spoke  to  the  sub-products.  There  were  a  class 
of  scientific  gentlemen,  who  belong  to  a  learned  society  in  the  metro^is,  who  discover  scientific 
facts  through  the  aid  of  the  microscope — those  gentlemen  had  examined  this  mineral,  and  they 
were  called  to  state  what  substances  were  to  be  detected  in  coal,  and  what  substances  were  to 
be  detected  in  this  mineral  I  may  say,  that  the  array  of  gentlemen  on  each  side  was  about 
equal,  and  the  confidence  of  these  gentlemen  on  each  side  was  about  equal ;  tne  division  of 
them  saying,  that  it  was  clearly  co&l,  and  the  other  saying,  that  it  was  not  coaL  I  only  state 
this  as  shewing  tbe  nature  of  the  questions  involved  in  this  litigation. 

I  think  it  appears  further  from  this  record,  that  after  that  trial  had  taken  place,  and  the 
question  had  been  left  to  tbe  jury  there,  a  new  action  was  raised  for  the  purpose  of  setting  aside 
the  lease,  as  having  been  obtained  by  fraud  ;  and  we  have  the  minute  of  agreement  by  which 
the  matter  was  adjusted  between  the  parties ;  and  it  appears,  that  up  to  the  date  of  that  minute 
in  the  year  i860,  it  was  a  disputed  question  whether  this  substance  was  or  was  not  to  be  called 
coal.  At  the  date  of  the  triad  in  1853,  no  name  had  been  discovered  for  it  except  "coal," and 
in  i860,  it  is  stated  in  the  minutes,  that  the  pursuers  in  the  action  insisted,  that  it  was  not  coal, 
and  called  it  "  Torbanehill  mineral"   The  parties  adjusted  that  by  giving  it  a  third  name,  "tbe 
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di^NiKd  mineraL"  All  that  shews,  that  this  is  not  an  open  or  patent  f^ct.  Yet  we  are  told,  that, 
mtridt^nding  ail  these  disputes  and  questions,  the  defender,  Mr.  Young,  the  patentee,  who 
was  Qot  a  party  to  that  action,  knew  of  his  own  knowledge,  that  this  mineral  was  not  coal.  That 
ouf^i  to  have  been  very  distinctly  stated,  and  not  left  to  bs  inferred  from  doubtful  expressions 
in  the  record.  So,  also,  I  require  that  the  party,  in  order  to  entitle  himself  to  damages,  should 
ail^  particularly  the  occasions  on  wbi::h  the  patent  was  made  use  of,  as  a  means  of  preventing 
tie  mineral  from  being  sold.  I  do  not  find  such  from  allegations  here.  And  in  particular,  with 
rc^aFd  to  those  advertisements,  which  are  said  to  have  been  published  at  a  time  when  a  trial  was 
gmng  on  in  the  metropolis,  between  Mr.  Young  and  somebody  else, "  1  would  observe,  that,  if 
that  trial  was  upon  the  question  whether  this  mineral  was  coal  or  not,  it  is  plain,  that  that  was  a 
matter  then  sul  judice;  and  if  it  was  not  a  trial  upon  that  question,  still  these  advertisements 
had  reference  to  a  matter  that  was  then  in  dependence. 

On  the  whole,  I  think  it  would  be  a  very  unwise  thing,  and  I  think  it  would  be  going  contrary 
tDthtcourse  of  procedure,  that  we  have  been  induced  to  follow  at  the  other  end  of  the  island^ 
with  a  view  to  securing  accuracy  and  precision  of  statement,  if  we  were  to  allow  the  party  to  go 
to  trial  npm  this  record.  A  pursuer  seeking  damages  should  make  his  allegations  so  specific, 
that  there  can  be  no  donbt  as  to  what  is  meant,  and  as  to  their  being  clearly  within  the  scope  of 
the  record.  That  is  not  so  here,  and  I  entirely  agree  in  the  opinion  expressed  by  my  noble  and 
kaned  friend,  that  the  interlocutor  appealed  from  should  be  affirmed. 

Interlocutors  affirmed,  with  costs, 

Apptllants*  Agents,  Morton,  Whitehead,  and  Greig,  W.S. ;  Connell  and  Hope,  Westminster, 
^jpi^aiti'  Agents,  James  WebstN,  S.S.C;  Loch  and  Maclaurin,  Westminster. 


JULY  i6,  1867. 

Charles  William  Campbell  of  Boreland,  Appellant,  John  A.  Gavin 
Campbell  of  Glenfalloch,  Re^ondmt, 

The  Breadalbane  Case,  . 

Mani^e — Succession — Legitimacy — Cohabitation  beginning  in  Adultery — Presumption  of  Lawful 
Marriage — y.  a  domiciled  Scotsman,  while  in  England,  in  1780,  eloped  with  Mrs.  L.,  and  they 
cQkabiied  together  till  y.'s  death  in  1806,  having  had  several  children.  L.  died  in  1784,  but 
y^kelhery,  and  Mrs.  L.  knew  of  LJ's  death  there  was  no  evidence.  In  1782  Mrs.  L.  accom- 
panied  y.  with  his  regiment  to  America,  passing  as  his  wife.  They  returned  to  England  in 
17&4-  Between  1793  and  1806  and  afterwards,  y.  and  Mrs.  L.,  among  the  relations  of  y., 
fasted  as  max  oHd  wife,  and  were  acinowledged  as  such.  Their  son  bom  in  1787  was  dul^ 
reteured  in  as  legitimaie  heir  to  a  Scotch  estate  which  he  could  not  have  taken 

illegiimate,  and  this  estate  was  still  in  the  possession  of  y.*s  grandson. 

/■  c  liHgtttien  in  1262,  the  lawful  marriage  of  y.  and  Mrs.  L.,  and  the  legitimacy  of  their  sou, 
wreputin  issue. 

Held  (affirming  judgment).  That  the  cohabitation  by  habit  and  repute  was  sufficient  proof  that  y, 
and  Mrs.  L.  were  lawfully  married,  though  the  cohabitation  for  the  first  four  years  was 
eduUerous,  and  therefore  that  their  son  was  legitimate.^ 

This  was  an  appeal  against  interlocutors  of  the  First  Division,  whereby  the  Court  found,  that 
dte  respondent,  Mr.  Campbell  of  Glenfalloch,  was  the  nearest  and  lawful  heir  of  tailzie  and 
pntision  of  the  late  Marquis  of  Breadalbane.  The  cause  came  before  Lord  Ordinary  Barcaple, 
^  found  in  favour  of  the  respondent.  On  reclaiming  note  to  the  First  Division,  that  Court 
ordered  cases  to  be  laid  before  the  whole  Court.  Lord  Kinloch  declined  to  take  part  in 
tbe^gment,  on  account  of  relationship  to  one  of  the  parties.  Of  the  rest  of  the  Court,  Lord 
Imident  McNeill*  Lord  Justice  Qerk  IngUs,  Lords  Dcas,  Cowan,  Benholme,  N eaves,  Jerviswoode, 
Oraidale,  and  Mure  agreed  with  the  Lord  Ordinary ;  while  Lords  Cuiriehill  and  Ardmillan 
dissented. 


^  See  previous  report  4  Macph.  867 :  38  Sc.  Jur.  4Sa  S.  C.  L.  R.  i  Sc.  Ap.  182 :  39  Sc.  Jur. 
576;  5  Maqih.  H.  L,  115.  See.also  ante,  p.  1242. 
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The  proceeding  arose  in  the  fcdlowing  manner : — ^John  Marquis  of  Breadalbane,  died  on  fkh 
November  1862,  without  issue.  At  the  time  of  his  death  he  was  seised  of  extensive  estates  in 
Perthshire  and  Argyleshire,  held  under  two  deeds  of  entail,  called  the  Breadalbane  enuil,  dated 
in  177s,  and  the  Inverarderan  entail,  dated  1839.  The  succession  to  the  estates  devolvedtiiDda' 
the  destination  in  the  deeds  of  entail,  upon  the  nearest  heir  male  of  WilUam  Campbell  of 
Glenfaltoch,  who  was  one  of  the  substitutes,  and  had  seven  sons.  The  second  son  was  James 
and  the  sixth  son  was  John  ;  the  former  was  the  grandfather  of  the  respondent,  Mr.  Campbdl 
.of  Glenfalloch  ;  the  latter  was  the  grandfather  of  the  appellant,  Mr,  Campbell  of  Boreland.  In 
1863,  Glenfalloch  presented  a  petition  to  the  Sheriff  in  Chancery,  craving  to  be  served  heir  of 
tailzie  to  the  late  Marquis.  Boreland  presented  a  simitar  petition.  Both  petitions  were  cmjoiDcd 
and  advocated  to  the  Court  of  Session,  and  records  made  up.  It  was  not  denied,  that  if  the 
respondent's  grandfather,  James  Campbell,  had  been  lawfully  married  and  left  legitimate  issa^ 
the  respondent  would  be  entitled  to  succeed ;  and  if  James  Campbell  teft  no  lawful  issue,  the 
appellant  was  entitled  to  succeed.  The  appellant  accordingly  set  up  a  case  to  the  effect, 
that  James  Campbell,  the  respondent's  grandfather,  had  never  been  lawfully  married ;  for  the 
person  whom  he  was  alleged  to  have  married  was  a  married  woman  at  the  time,  and  conseqaeittljr 
this  marriage  was  void,  and  so  the  children  (including  the  respondent's  fother)  were  illegitimUe. 

The  outlme  of  the  facts  on  which  the  above  conclusion  was  founded  was  as  follows :— James 
Campbell,  the  respondent's  grandfather,  died  in  1806,  and  his  widow,  or  pretended  widow,  Eliia 
Maria  Blanchard,  set  up  a  claim,  as  such  widow,  by  applying  to  the  War  Office  for  pecuniary 
assistance.  She  wrote  a  letter  to  the  War  Office  stating  that  she  was  the  widow  of  Captain  James 
.Campbell  of  the  Breadalbane  Fencibles,  who  died  insolvenr,  and  left  her  and  three  chUdreo 
without  the  means  of  support ;  that  she  applied  to  the  half  pay  agent  respecting  the  widoVs 
pension,  but  was  informed  it  could  not  be  procured,  as  she  had  unfortunately  lost  her  marriage 
lines  in  America  ;  that  she  was  married  to  Mr.  Campbell  in  Edinburgh,  by  Mr.  Macgregor,  the 
Gaelic  minister,  who  was  also  dead,  as  was  Ensign  William  Willox,  of  the  40th,  who  was  the 
witness  to  the  marriage,  and  that  the  June  following  they  went  to  America  in  the  fleet  that  took 
out  the  preliminaries  of  peace,  twenty-five  years  ago ;  that  the  present  Gaelic  minister  bad  been 
written  to,  and  he  said  that  he  got  no  register  from  any  of  his  predecessors ;  that  she  bad 
administered  at  Doctors  Commons  for  four  months' pay  due  to  her  husband  at  his  dea& ;  and 
that  she  had  a  power  of  attorney  which  he  sent  her  from  Gibraltar  at  the  time  he  was  in  be 
Cambrian  Rangers.  She  added—"  I  beg,  sir,  you  will  excuse  my  being  thus  particular,  as  my 
motive  is  to  obviate  any  doubts  of  my  being  Mr.  Campbell's  lawful  wife. 

The  appellant,  in  his  condescendence,  alleged,  that  he  believed  the  statement  in  the  above  letter 
to  be  true,  to  the  effect  that  a  certain  ceremony,  purporting  to  be  a  ceremony  of  marriage,  but 
which  was  wholly  null  and  inefTectual,  was  gone  through  by  the  said  James  Campbell  and 
Elizabeth  Maria  Blanchard  ;  that  after  its  celebration,  and  some  time  in  1782,  James  Campbdl 
and  Eliza  Maria  Blanchard  went  to  America,  where  they  remained  about  a  year,  and  then  returned 
to  Great  Britain  ;  that  James  Campbell  left  the  40th  Regiment  about  1785,  and  took  up  his 
residence  in  England,  where  he  was  domiciled ;  and  that  he  resided  for  a  time  near  Plymouth, 
then  at  Gateshead  or  Newcastle,  where  several  children  were  bom  to  him  by  Eliza  Maria 
Blanchard,  one  of  whom  was  William  John  Lambs  Campbell,  born  1788,  the  father  of  the 
respondent,  whose  baptism  is  registered  at  Gateshead. 

The  appellant  further  averred,  that  at  the  time  of  the  alleged  marriage  between  James  Camp- 
bell and  Eliza  Blanchard,  in  September  1781,  she  was  the  wife  of  Christopher  Ludlow,  then 
living,  and  who  was  married  to  her  in  1776,  at  Chipping-Sodbury,  Gloucestershire;  that  the 
marriage  of  Ludlow  was  there  registered,  along  with  the  baptism  of^ a  child  of  the  marri^ ;  thai 
Christopher  Ludlow  lived  till  1784;  that,  in  point  of  fact,  Mrs.  Ludloweloped  with  James  Cam^ 
belt  in  17S0,  and  the  pretended  marriage  between  them  in  Edinburgh  was  a  screen  to  cover  thev 
■adulterous  intercourse ;  tliat  there  was  no  subsequent  marriage  or  ceremony  of  marriage  betveen 
Tames  Campbell  and  Eliza  Maria  Blanchard  ;  and  that  their  intercourse  continued  ^1  along  to 
be  illicit,  and  their  children  were  illegitimate. 

On  the  other  hand,  in  answer  to  the  above  allegations,  the  respondent,  Mr.  Campbell  of  Glen- 
falloch, alleged,  that  he  was  unable  to  specify  the  exact  date  of  the  marriage  between  his  grand- 
father, James  Campbell,  and  Eliza  Mana  Blanchard,  but  that  they  were  lawfully  married  previons 
to  the  year  1785.  In  that  year,  they  went  to  reside  at  Glenfalloch,  where  they  lived  and  coliabited 
as  man  and  wife,  and  they  were  habit  and  repute  married  persons,  and,  as  such,  were  received 
and  treated  by  the  family  at  Glenfalloch,  and  by  all  their  relations  and  friends.  In  1792  or  1795 
James  Campbell  received  a  commission  in  the  Breadalbane  Fencibles,  and  he  remained  with  that 
regiment  till  it  was  disbanded  in  1799.  During  all  that  time  James  Campbell  and  Eliia  Blan- 
chard lived  together  as  husband  and  wife.  He  was  next  appointed  to  the  Cambrian  Fencible 
Regiment  or  Rangers,  and  went  with  that  regiment  to  Gibraltar  about  1800,  leaving  hiswifeand 
family  near  Edinburgh,  where  in  1802  he  joined  them,  and  continued  to  live  till  his  death  in  180& 
■After  his  death,  Eliza  Blanchard  was  universally  recognized  as  his  widow.  She  administered  to 
his  estate,  and  received  a  pension  from  Government.  James  Campbell  was  by  lunh  a  Scotcb- 
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miii,iiid  was  always  domiciled  in  Scotland.  During  his  life  the  validity  of  his  marriage  was 
Benr  questioned.    His  eldest  son,  William  John  Lainbe  Campbell,  was  bom  in  Edinbugh  in 

17S7,  mdf  on  the  death  of  his  mother,  Eliza  Blanchard,  administered  to  her  estate.  He  lived 
aaddied  in  the  enjoyment  of  the  status  of  legitimacy,  and  died  in  1850.  When  the  succession 
a  the  Glenfalloch  estate  opened  in  1812,  William  John  Lanibe  Campbell,  as  the  legitimate  son 
ofhis  father,  James  Campbell,  succeeded  thereto,  which  be  would  not  have  done  if  be  had  been 
illegitimate;  that  in  iSiz,  the  father  of  the  appellant  would  have  been  in  the  latter  event  the 
livfiil  heir — nevertheless,  instead  of  claiming  the  succession,  the  appellant's  father  assisted  in 
complying  the  title  of  William  John  Lambe  Campbell ;  that  the  appellant  and  his  father  never 
laised  any  dispute  as  to  the  illegitimacy  of  William  John  Lambe  Campbell  till  the  present  pro- 
ceedings ;  that  the  late  and  preceding  Marquis  of  Breadalbane  both  recognized  and  acknow- 
ledged William  John  Lambe  Campbell  as  the  heir  presumptive  to  the  Breadalbane  estates,  and 
inaJl  legal  pro^edings  relating  thereto  he  was  irameJ  as  such. 

Thne  were  the  main  facts  w  the  case,  and  the  appellant  contended,  that,  inasmuch  as  James 
Cuipbeirs  marriage  began  in  adultery  or  concubinage,  so  it  continued  to  the  end;  whereas  the 
respondent  contended,  that,  even  assuming,  that  the  parties  were  not  legally  married  when  they 
b^n  to  cohabit  as  man  and  wife,  still  they  outlived  the  obstacle  which  at  tirst  prevented  their 
le^  marriage ;  and,  as  years  advanced,  became  habit  and  repute  married  persons,  and,  by  con- 
scant  aod  repeated  acknowledgments,  were,  according  to  the  law  of  Scotland,  to  all  intents  and 
purposes  married  persons,  and  their  children  were  legitimate. 

hard  Curriehill,  who  (along  with  Lord  Ardmillan)  dissented  from  the  other  Judges,  put  his 
jadgment  on  four  propositions' — 1.  That  the  cohabitation  of  the  panics  originated  in  an  illicit 
C0Bnexi(m.  2.  That,  as  matter  of  law,  the  presumption  arising  from  the  mere  continuance  of 
SDcfa  cohalHtation,  when  it  is  proved  to  have  bad  such  an  origin,  is  not  that  the  illicit  connexion 
was  subsequently  changed  into  lawful  marriage,  but  that  it  retained  its  illicit  character  until  the 
end.  3.  That  in  the  present  case,  that  legal  presumption  not  only  had  not  been  obviated,  but 
had  brai  she¥m  to  be  in  accordance  with  the  truth  by  the  evidence  as  to  the  subsequent  domes- 
tic hisiory  oi  the  respondent's  grandparents.  4.  That  William  John  Lambe  Campbell,  the  son 
of  ifaat  Ulicit  cimnexion,  having  been  illegitimate,  the  succession  to  the  estates  of  the  late 
Marquis  of  Bceadslbane  cannot  be  transmitted  tbrou{^  him  to  his  son,  the  respondent 

The  appeal  was  now  brought  against  the  judgment  of  the  Court  of  Session. 

The  appi^pU  in  his  printed  case  stated  the  following  reasons  for  reversing  the  interlocutor : 
—I.  The  respoDdmt,  who  seeks  to  be  served  heir  to  the  late  Marquis  of  Breadalbane,  as  being 
the  legitimate  great  grandson  'of  William  Campbell  of  Glenfalloch,  can  only  succeed  in  bis  claim 
onprovit^  the  propinquity  averred;  and  as  a  necessary  part  of  this  proof,  must  satisfy  the  Court, 
(n  erideoce,  that  his  father,  William  John  Lambe  Campbell,  was  the  son  of  James  Campbell 
and  Eliza  Maria  Blanchard  by  lawful  marriage.  2.  The  alleged  reputation  of  legitimacy  pos- 
sessed by  William  John  Latnbe  Campbell  would  be  insufficient  by  itself  to  prove  the  lawful  mar- 
m{£  of  his  parents ;  and  any  presumption  derived  from  such  reputation  is  destroyed  and  taken 
away  by  iis  being  discovered,  that  the  reputation  was  created  by  false  representations  and  decep- 
tive cooducL  3.  The  connexion  between  James  Campbell  and  Eliza  Maria  Blanchard  being 
dearly  proved  to  have  been  in  its  origin  adulterous,  and  to  have  continued  adulterous  during  the 
bfeiinK  of  Christopher  Ludlow,  Blanchard's  husband,  any  presumption  of  marriage  is  thereby 
displaced;  and  the  onus  lies  on  the  respondent  to  prove,  that  a  lawful  marriage  took  place 
between  diena  posterior  to  Ludlow's  death.  And  this  the  respondent  has  failed  to  prove. 
4-  Cohabitatioa  and  habit  and  repute  do  not  make  or  coHsHtute  marriage ;  but  are  only  circum- 
stances which  may  be  used  in  evidence  to  prove,  that  a  marriage  had  been  contracted.  And 
Junes  Campbell  and  Eliza  Blanchard  having  cohabited  together  as  husband  and  wife,  and  been 
held  and  reputed  such  while  Blanchard's  husband,  Christopher  Ludlow,  lived,  the  mere  continu- 
ance of  that  cohabitation  and  repute  after  Christopher  Ludlow's  death  will  not,  in  the  absence  of 
all  proof  of  the  fact  of  marriage  after  his  death,  infer  the  presumption,  that  such  marriage  took 
5.  TIk  letters  of  Eliza  Blanchard  are  admissible  and  competent  evidence  according  to 
the  law  of  Scotland ;  and  taken  in  connexion  with  the  other  evidence,  the  letters  must  be  held 
tofficiently  to  p'ov^  that  James  Campbell  and  Eliza  Blanchard  went  through  a  ceremony  of 
nuniagc  in  1781  while  the  woman's  husband  was  alive ;  and  that,  at  all  events,  whether  they  did 
w  did  not  go  through  such  ceremony,  no  other  marriage  ever  took  place  between  them.  6.  The 
and  reasonable  inferoice  derivable  from  the  whole  evidence  in  the  case  ts,  that  James  Camp- 
bell and  Eliza  Maria  Blanchard  having  set  up  a  marriage  in  1781,  and  on  the  footing  of  that 
maniage  obtained  the  reputation  of  being  married  persons,  proceeded  after  Christopher  Ludlow's 
deadi  to  act  cm  the  same  assumption,  and  did  not  consider  any  other  ceremony  of  marriage 
aecessary  or  expedient.  But,  at  all  events,  in  the  proved  circumstances  of  the  case,  they  could 
not  be  hcJd  to  have  been  married  subsequently  to  Ludlow' s  death,  without  evidence  of  the  actual 
faa;  and  of  such  evidence  there  is  none.  7.  The  appellant,  who  has  proved  his  propinquity  to 
WilUam  Campbdl  of  GlenfiiUoch  as  his  legitimate  great  grandson,  ought  to  be  snrved  heir  to  the 
bte  Mar^iis  Breadalbane ;  and  the  cla&  of  the  respondent,  who  us  failed  to  establish  such 
propinquity,  ought  to  be  rejected. 
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The  respondent  in  his  printed  case  stated  the  following  reasons  for  affirming  the  judgment:— 
I.  Because  the  respondent,  on  proof  of  his  propinquity  to  the  late  Marquis  of  Breadal^oe,  was 
entitled  to  be  served  nearest  and  lawful  heir  of  entail  to  him  in  the  estates  of  Breadalbane,  and 
was  not  bound  to  prove,  that  his  grandfather  and  grandmother  were  married,  or  that  his  father 
William  Johrt  Lambe  Campbell  was  not  a  bastard.  2.  Because  the  <7x«x  of  proving,  that  William 
John  Lambe  Campbell  was  a  bastard  lay  upon  the  appellant,  and  he  has  not  discharged  himself 
of  that  onus.  3.  Because,  having  regard  to  the  long  estabiished  repute  of  William  John  Lambe 
Campbell's  legitimacy,  the  repeated  and  unequivocal  acknowledgments  of  it  by  the  appellaDtand 
his  predecessors  against  their  own  interest,  the  delay  in  bringing  the  present  challenge,  and  the 
circumstances  generally  of  the  case,  it  was  incumbent  on  the  appellant  to  prove,  that  William 
John  Lambe  CampbeU  could  not  possibly  be  legitimate,  and  becau^  he  ^  altogether  foiled 
to  prove,  that  such  was  the  UxX.  4.  Because  the  respondent  has  proved>  that  James  Campbdl 
and  EUza  Maria  Blanchard  were  married  persons,  and  that  William  John  Lambe  CampbeU  was 
legitimate. 

The  Attorney  General  (Rolt),  Dean  of  Faculty  (Moncreiff),  Anderson  Q.C,  and  Will,  for  the 
appellant. — The  Court  below  has  relied  mainly  on  the  habit  and  repute  existing  from  179310 
1806,  but  have  ignored  the  previous  history  of  the  connexion  of  James  CampbeU  and  Eiiu 
Blanchard.  The  whole  evidence,  however,  ought  to  be  taken  together,  and  the  only  result  to  be 
deduced  is,  that  the  parties  never  married  or  intended  to  marry,  but  ended  as  they  began  in  ao 
illicit  connexion.  Another  leading  error  of  the  Judges  below  was  this,  that  they  held  that  habit 
and  repute,  per  se,  made  or  con  stituted  marriage,  instead  of  being  taken  to  be,  as  it  really  is,  only 
some  evidence  of  a  pre-existing  marriage.  This  fallacy  is  contradicted  not  only  by  the  law(rf 
Scotland,  but  that  of  England  and  America — the  civil  as  well  as  the  canon  law.  In  no  system 
of  law  has  it  ever  been  held,  that  habit  and  repute  can  make  or  constitute  marriage,  or  that  par- 
ties beginning  with  concubinage  can  grow  insensibly  or  drift  into  the  status  of  married  posiHis. 
There  is  no  such  thing  as  marrying  by  tacit  consent  or  by  recognition.  The  ultimate  taja.  to  be 
arrived  at  is,  that  at  some  moment  of  time  the  parties  exchanged  present  consent.  That  habit 
and  repute  is  only  a  presumi)tion  of  marriage,  and  not  marriage  itself  is  plain  from  the  words 
of  the  Satute  1503,  c.  77,  which  introduced  it  into  the  law  of  Scotland,  and  from  the  authorities, 
Liber  Officialis  Sanct.  Andrese,  p-  21 :  Stair,  i.  4,  6;  iv.  45,  19;  Winton  v.  Kingston,  M.  I2fl^\ 
Forbes  v.  Forbes,  4  Br.  Sup,  837 ;  Ersk.  Pr.  i.  6,  3,  Erskine's  Institutes,  (i.  6,  6,)  a  posthumous 
publication,  is  less  precise,  yet  it  does  not  differ;  Cunningham  v.  Cunningham,  2  Dow,  504; 
rerguii.  Cons.  L.  122,  App. ;  Lapsley  v.  Grierson,  S  D.  4^,  per  Lord  Njn>ncreiflr;  Lomiey. 
Mercer,  2  D.  953.  There  are  only  two  modes  in  Scotland  of  constituting  marriage,  either  fer 
verba  de  presenti,  or  by  promise  subsequente  copulA — Dalrymple,  2  Hagg.  54.  Whenever  habit 
and  repute  is  used  to  establish  a  marriage,  it  is  used  merely  as  evidence,  that  an  antecedent  con- 
tract de  presenti  had  been  entered  into.  It  is  at  most  difficult  to  prove  a  marriage  in  that  way, 
and  only  two  such  instances  during  200  years  occur  in  the  books — Mackenzie  v.  Mackemie,  Sib 
March  1810,  F.C. ;  Eldery.  MacLean,  8  S-  56. 

If,  then,  cohabitation  with  habit  and  repute  is  only  evidence,  it  must  be  taken  in  connexion 
with  all  the  other  evidence,  and,  in  particular,  it  must  be  traced  to  its  source.  Now,  the  stwce 
was  admitted  to  be  adultery  and  elopement,  that  is  to  say,  the  cohabitation  at  first  proved  die 
reverse  of  marriage.  The  whole  habit  and  repute,  therefore,  is  not  tmiform,  and  therefore  value- 
ess  as  evidence  a  marriage.  Nay,  further,  when  the  cohabitation  begins  in  adultery  or  illicit 
connexion,  and  there  are  no  circumstances  to  shew  a  marked  change,  the  legal  presumption  i^ 
that  the  cohabitation  continued  illicit  throughout — Cunningham  v.  Cunningham^2  Dow,  501; 
Lapsley  v.  Grierson,  i  H.  L.  C.  498 ;  20  Sc.  Jur.  362. 

Therefore  the  interlocutor  of  the  Court  ought  to  be  reversed. 

Sir  R.  Palmer  Q.C,  Mellish  Q.C,  Youn^,  Adam,  and  Berry,  for  the  respondent.— In  this 
case  every  fair  presumption  is  to  be  made  m  favour  of  the  respondent's  father's  legitimacy', 
because  it  has  been  acknowledged  by  all  parties  interested  since  1806  or  1784.  If,  duringtbe 
latter  years  of  James  Campbell's  cohabitation,  there  was  ample  evidence  to  support  the  inference 
that  some  time  or  other  he  and  Eliza  Blanchard  had  exchanged  consent  of  marriage  then  it  is 
immaterial  whether,  at  some  antecedent  period,  they  had  lived  in  adultery.  In  favour  of  fang 
continued  possession,  such  a  presumption  is  not  only  fair,  but  necessary. 

It  is  not  to  be  expected,  nor  is  it  necessary,  that  the  respondent  should  be  able  to  put  bis 
finger  on  the  precise  moment  when  llie  contract  of  marriage  was  entered  into,  especially  as  the 
marriage  must  have  taken  place  more  than  sixty  years  since,  and  the  ordinary  evidences  of  bets 
have  perished. 

The  serving  of  W.  J.  L.  Campbell  as  heir  to  Glentallocb,  being  a  Judicial  finding  of  a  compe- 
tent court,  is  a  strong  presumption  of  legitimacy,  and  at  least  clear  proof  of  his  reputed  legitimacy 
— Bankt.  iii.  $,  18;  i.  5,  62;  Mackenzie  i.  6;  Stair,  iiL  5,  35;  iii.  3,  42;  Ersk.  iii.  8,66;  Craw- 
ford v.  Purcel,  M.  12,636;  Hirpet  v.  Scott,  M.  2197. 

As  to  the  alleged  proposition  relied  on  by  the  respondent,  that,  because,  when  the  o>habitadoo 
.commenced,  it  was  adulterous,  therdiwe  the  cohabitation  continued  illicit  till  the  cootrary  is 
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proved,  tliM  is  not  and  never  was  laid  dovn  by  any  Judge  or  Court  as  a  rule  of  law,  but  isa  mere 
muuD  or  evidence,  which  varies  with  the  circumstances  of  each  case — CunningJuan  v.  Cunmng' 
Ham,  2  Dow,  504;  Jjipsley  v.  Grierson,  10  Sc.  Jur.  362 ;  i  H.  L.  C.  498. 

Tbe  true  way  to  look  at  this  case  is  to  take  the  whole  of  the  evidence  tc^ether,  ^d,  applying 
one's  common  sense  as  a  jury  woukt  do  to  the  whole  facts,  then  to  ask — Is  there  reasonable 
endence,  that  these  two  persons  were  married  at  some  time  when  they  could  legally  be  so  P  The 
Con  below  was  right  in  lu>lding  they  were  lawfully  married. 

Cur.  adv.  vult. 

Lord  Chancellor  Chelmsford. — My  Lords,  this  is  an  appeal  from  an  interlocutor  of  the 
First  Division  of  the  Court  of  Session,  adhering  to  the  into'loctitor  of  the  Lord  Ordinary,  which 
is  also  appealed  from,  wbtfeby  he  found  it  proved,  that  the  respondent,  John  Alexander  Gavin 
Campbdl,  Earl  of  Breadalbane  and  Holland,  is  the  nearest  and  lawful  heir  of  tailzie  and  provi- 
sioa  in  special  of  the  deceased  John,  fifth  £ari  of  fireadalbane,  in  the  lands  and  others  described 
in  the  petitions,  advocated  and  dismissed  the  petition^of  service  for  the  advocator,  Qiarles  William 
Campbell,  and  decerned. 

Tbe  appellant  and  respondent  both  presented  petitions  to  tbe  Sheriff  in  Chancery  for  service 
as  nearest  heir  of  tailzie  and  provision  to  the  late  Earl  of  Breadalbane  in  the  lands  and  estates 
of  Breadalbane  held  under  two  separate  deeds  of  entaiL  The  Sheriff  in  Chancery  conjoined  each 
set  of  tbe  competing  petitions  with  reference  to  each  entail,  and  the  two  sets  of  conjoined  peti> 
tioDS  were  carried  by  advocation  to  the  Court  of  Session.  After  the  records  in  the  separate 
processes  were  conjoined,  the  proceedings  thereafter  were  conducted  as  one  process. 

The  question  to  be  determined  upon  the  appeal  is,  whether  the  respondent  is  entitled  to  be 
served  heir  of  tailzie  and  provision  to  the  late  Earl  of  Breadalbane  under  the  designation  of  heir 
male  of  the  body  of  William  Campbell  of  Glenfalloch,  and  the  determination  of  this  question 
depeads  upon  proof  of  the  legitimacy  of  Wiliam  John  Lambe  dmpbell,  the  father  of  tbe 
respondent. 

The  respondent  is  descended  from  James,  the  second  son,  and  the  appellant  fn>m  John,  the 
shah  son,  of  William  Campbell  of  Glenfalloch.  Both  i»rties  are  agreed,  that  tbe  descendants  of 
the  eldest  son  of  William  Campbell  of  Glenfalloch  are  extinct. 

The  claim  of  the  respondent  is  sustained  by  evidence,  which  in  itself  is  amply  sufficient  to 

support  iL 

James  Campbell  and  Eliza  Maria  Blanchard,  the  father  and  mother  of  William  John  Lambe 
CainpbeU,  lived  together,  and  were  reputed  as  man  and  wife  for  some  years  prior  to  his  birth  in 
tbe  year  1788.  But  the  appellant  asserts  that  James  Campbell  and  Eliza  Maria  Blanchard  were 
Derer  lawful  man  and  wife,  for  that,  at  the  time  of  the  supposed  marriage,  Eliza  Maria 
Blanchard  was  the  wife  of  Christopher  Ludlow,  who  was  then  living.  The  only  proof  of  the 
marriage  of  the  parties,  during  tbe  lifetime  of  Ludlow,  is  contained  in  a  letter  written  bnr  £1^ 
IhUria,  the  grandmother  of  the  respondent,  after  the  death  of  James  Campbell,  bis  grand&ther, 
to  which  I  shall  hereafter  refer. 

The  following  leading  facts  are  sufficiently  established  by  the  evidence  : — James  Campbell  was 
an  officer  in  the  40th  Regiment  In  the  year  1780,  and  the  beginning  of  1781,  he  was  on  the 
recniidng  service  at  Bristol,  which  is  about  ten  miles  from  Chippmg-Sodbury,  where  Christopher 
Ludlow  resided  and  carried  on  business  as  a  grocer  and  apothecary.  From  that  place  James 
Campbell  eloped  with  the  grandmother  of  the  respondent,  then  the  wife  of  Ludlow,  and  they 
afterwards  cohabited  together  as  man  and  wife;  James  Campbell,  in  August  1781,  was  at  Glas- 
gow, and  in  1781  at  Edinburgh,  still  employed  m  the  recruiting  service,  and  it  may  fairly  be 
presumed,  that  Mrs.  Ludlow  was  with  him  m  both  these  places.  In  1782  he  went  to  Nora  Scotia 
with  recruits  for  the  40th  Regiment  Mrs.  Ludlow  was  with  him  there,  and  was  passing  as  his 
wife,  as  appears  from  a  letter  from  Colin  Campbell,  the  brother  of  James,  to  Duncan  Campbell, 
anMher  brother,  dated  Glasgow,  7th  of  September  1783,  from  which  he  writes,  "  I  had  a  long 
letter  &om  James  lately  from  Halifax;  he  and  Mrs.  Campbell  were  both  well."  James  CampbeU 
left  Nova  Scotia  in  1784  in  the  "Prince  of  Orange"  transport  with  a  detachment  of  the 40th 
Regiment,  and  Mrs.  Ludlow  embarked  with  him  as  his  wife,  her  name  being  entered  on  a  list  of 
tlK»e  on  board  as  Mrs.  Eliza  CampbeU.    They  arrived  in  England  in  Febniary  1784. 

la  the  month  preceding,  an  event  had  happened  which  has  a  most  important  bearing  upon  the 
case.  Christopher  Ludlow,  probably  in  consequence  of  his  wife's  elopement  from  him,  deter- 
mined to  leave  the  country.  In  July  1781  he  went  out  to  New  York  as  an  hospital  mate,  and 
remained  there  till  the  year  1783,  and  then  sailed  for  England,  but  died  on  board  the 
vessel  just  before  she  reached  Portsmouth  in  January  1784.  From  this  time,  and  for  some  time 
forward,  the  evidence  as  to  the  movements  of  James  Campbell  and  his  reputed  wife  is  very 
scanty.  They  landed  at  Plymouth  from  Nova  Scotia  in  Febniary  1784,  and  appear  to  have  been 
cither  there  or  at  Taunton  for  some  months.  In  April  1785  James  Campbell  retired  from  the 
army.  On  the  30th  of  May  1785  they  had  a  dat^hter  baptized  at  Devonport  under  die  name 
Eliza  Marlborough,  daughter  of  James  and  Eliu  Maria  Campbell  Lieuteoant  in  40th 
Regiment. 
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I  can  hardly  say  that  there  is  evidence  of  Jamea  Campbell  having  been  at  GlenfiaJloch  in  the 
year  1785. 

The  tradition  given  by  Mrs.  M'NicoU  as  to  hearing  her  father  and  mother  speak  of  William 
Campbell's  sons  having  been  at  a  flood  which  is  proved  to  have  happened  on  26th  July  1785,  and 
that  one  of  these  was  James,  and  he  was  very  clever  at  it,  was  hardly  admissible. 

But,  having  been  admitted,  it  proves  nothing,  as  it  does  not  appear  that  James's  reputed  wife 
was  with  him,  and  was  received  by  the  father  as  his  daughter  in  law.  Little  is  known  of  the 
parties  from  the  time  of  James  Campbell  leaving  the  army  until  the  year  1793,  when  he  joined 
the  Breadalbane  Fencibles.  In  the  intervening  period  two  children  were  baptized  at  Gates- 
head :  William  John  Lambe,  the  father  of  the  respondent,  in  Januarj'  1788,  as  the  son  of  James 
Campbell ;  and  in  October  1 789,  Susanna  Sophia,  as  the  daughter  of  James  Campbell.  James 
Campbell  continued  in  the  Breadlabane  Fencibles  till  the  regiment  was  disbanded  in  1799. 

On  the  iith  of  October  1796,  his  youngest  son,  Breadalbane  Gavin,  was  bom,  and  baptized  at 
Inveresk  in  the  following  month  of  November  as  the  son  of  Captain  Jam^  Campbell  of  the 
Breadalbane  Fencibles  and  Mrs.  Eliza  Maria  Blanchard. 

In  or  about  the  year  1799  James  Campbell  and  Eliza  Maria  Blanchard,  with  their  children, 
Tisited  at  GlenCiUoch,  where  his  elder  brother  Colin  and  his  wife  then  resided.  On  the  23d  of 
August  1799,  James  Otmpbell  received  a  commission  in  the  Cambrian  Rangers,  and  at  the  latter 
end  of  the  year  embarked  with  his  regiment  for  Gibraltar.  He  left  Eliza  Maria  Blanchard  and 
then-  children  in  Scotland,  and  after  his  arrival  at  Gibraltar  he  executed  a  general  power  of 
attorney  to  her,  dated  the  3d  of  March  1800,  in  which  he  describes  her  as  *'my  wife,  Eliza  M. 
Campbell,  residing  at  Musselburgh,  near  the  city  of  Edinburgh."  The  Cambrian  Rangen 
returned  to  England,  and  were  disbanded  in  the  year  1802.  On  the  disbanding  of  the  Cambrian 
Rangers,  James  Campbell  appears  to  have  resided  with  his  wife  in  Scotland  down  to  his  death  in 
1806,  being  compelled  upon  two  occasions  to  seek  protection  from  arrest  in  Holyrood.  On  the 
I2th  of  March  1804  James  Campbell  obtained  letters  of  inhibition  in  the  usual  form  against  Mrs. 
Eliza  Maria  Blanchard  otherwise  Campbell  as  his  wife.  He  died  at  Edinburgh  24th  of  October 
1806. 

There  appears  to  be  the  most  conclusive  evidence,  that^  from  the  first  period  of  their  cohabita- 
tion, Eliza  Maria  Blanchard  passed  as  the  wifeof  James  Campbell,and  that  for  many  years  they 


having  existed  between  the  parties  does  not  end  with  the  death  of  James  CampbeU. 

If  they  were  not  muried,  William  John  Lambe  Campbell  was  illegitimate,  and  therefore  every 
acknowledgment  of  his  legititnacy  1^  those  who  must  have  been  acquainted  with  the  way  is 
which  his  parents  were  received  and  reputed  in  society,  is  evidence  in  favoiur  of  their  having  beea 
lawfully  married. 

Such  an  acknowledgment  of  the  legitimacy  of  William  John  Lambe  Campbell  was  made  bjr 
the  grandfather  of  the  appellant  in  the  year  1812.  In  that  year,  John  Breadalbane  CampbeU,  the 
only  son  of  William  Erskine  Campbell,  the  eldest  son  of  William  Campbell  of  Glenfalloch,  died. 
On  his  death  the  heirs  male  of  the  body  of  the  eldest  son  of  William  Campbell  of  Glenfalloch 
became  extinct,  and  the  succession  to  the  estate  of  Glenfalloch  opened,  in  terms  of  the  destina- 
tion in  the  investitures  of  that  estate,  to  the  heir  male  of  the  body  of  James  Campbell,  the  second 
son  of  William  Campbell  of  Glenfalloch.  At  this  time  William  John  Lambe  Campbell  was 
entitled  to  succeed,  if  he  was  the  eldest  and  lawful  son  of  James  Campbell.  If  he  was  illegiti- 
mate, John  Campbell  of  Boreland,  the  appellant's  grandfather,  was  through  the  death  without 
male  issue  of  the  iHvthers  intermediate  between  Jaraes  and  himself,  entitled  to  the  succession  of 
Glenfalloch.  So  far,  however,  from  John  Campbell  making  any  claim,  he  accepted  a  commisaoa 
and  factory,  dated  the  7th  and  registered  the  12th  February  1812,  from  WiUiam  John  Lambe 
Campbdl,  empowering  him  to  do  everything  that  was  necessary  towards  his  nephei/s  bring 
served  heir  to  John  Breadalbane  Campbell  in  the  lands  of  Glenfalloch.  A  claim  was  accor^mly 
given  in  for  WilUam  John  Lambe  Campbell  to  be  served  nearest  and  lawful  heir  male  of  tamie 
and  provision  in  special  of  his  cousin  John  Breadalbane  Campbell,  late  of  Glenfalloch.  On  the 
i8th  of  March  1812,  he  was  served  in  terms  of  his  claim.  His  service  was  afterwards  retoured 
to  Chancery,  and  his  title  completed  by  precept  from  Chancery,  and  instrument  of  sasine  follow- 
ing thereupon,  of  the  date  of  18th  June  1812.  By  these  proceedings  it  was  established,  in  the 
words  of  the  retour — quod  dictus  Gulielmus  Johannes  Lambe  CampbeU  est  unicus  filius  dicti 
demortui  Jacobi  Campbell  filii  secundi  dicti  demortui  Gulielmi  Campbell  et  legitimus  et  propin- 
quior  bseres  tallise  et  provisionis  died  Joannis  Breadalbane  CampbeU  ejus  consanguinei.  The 
respondent's  father  continued  in  the  undisturbed  possession  of  the  lands  of  Glenfalloch,  under 
his  title,  until  his  death  in  1850,  and  the  respondent  was  then  served  nearest  and  lawful  brir  of 
taillie  and  provision  to  his  father,  and  has  ever  since  been  in  possession. 

The  lands  of  Glenfalloch  are  held  under  an  entail,  containing  the  same  limitation  to  the  heirs 
male  of  the  body  of  James  Campbell,  as  that  which  is  contained  in  the  entail  of  the  Breadalbane 
estates. 

It  is  not  contended,  that  the  part  taken  by  the  appellant's  father  m  the  service  of  the  respond- 


186;.]  CAMPBELL  v.  CAMPBELL.   (No.  2.)    [Z.  Chdmsfori  L.  C]  1511 


en's  father  as  heir  to  the  lands  of  Glenfalloch,  precludes  the  appellant  from  disputing  the 
R^KHtdent's  claim,  founded  upon  the  same  title,  but  it  must  be  admitted  to  be  a  very  strong 
lecognition  of  Uie  legitimacy  of  the  father  of  the  respondent  by  a  relation  who  had  ample  means 
to  know  bow  he  was  reputed  in  the  family,  and  the  strongest  interest  to  dispute  his  title  to  the 
saccession  if  he  thought  it  did  not  rightfully  belong  to  him.  The  evidence  for  the  respondent 
esai>lisbes  beyond  all  doubt  that  his  father  throughout  his  life  was  unifonnly  treated  and 
recognized  as  the  legitimate  son  of  James  CampbeU  by  all  the  family  of  the  Campbells,  as  veil 
as  Lonl  Breadalbane  and  his  relations. 

U'nder  these  circumstances,  every  presumption  is  in  favour  of  the  respondent's  title,  and  the 
appdlant  must  be  required  to  overcome  that  presumption  by  the  proof  of  facts,  which  are  utterly 
incoDsistent  and  irreconcilable  with  it  This  he  proposes  to  do  by  proving,  that  the  original 
cohattttation  of  the  respondoifs  grandfather  commenced  with  an  unlawful  marriage  after  their 
diqieiiwnt,  and  from  that  time  the  habit  and  repute  began,  vhich  constitutes  the  only  evidence 
of  a  DKuriage  between  them  ;  that  thm  was  never  any  marked  change  in  the  nature  of  the 
cohabitatiou,  and  that,  without  such  a  change  a  connexitm  which  is  illicit  in  its  origin  cannot 
become  the  fonndation  of  such  habit  and  repute  as  will  be  sufficient  proof  of  a  subsequent 
marriage  having  taken  place. 

The  appellant's  case  rests  entirely  upon  the  letter  of  Eliza  Maria  Blanchard  to  the  War  Office, 
dated  toe  23d  of  June  1807,  containing  her  application  for  a  pensicm  as  the  widow  of  James 
Campbell 

There  may  be  some  doubt  whether  this  letter  was  admissible  in  evidence,  but  at  all  events 
being  written  for  a  particular  purpose,  the  s:atefflents  in  it  are  not  as  trustworthy  as  if  tfaey  hwl 
been  made  without  any  motive  of  interest 

The  material  parts  of  this  letter  are  those  in  which  the  writer  says,  I  applied  to  the  half  pay 
^ent  respecting  the  widow's  pension,  and  have  made  oath  before  a  magistrate  ;  but,  unfortun- 
ately, as  i  lost  my  marriage  lines  in  America,  1  am  informed  it  cannot  be  procured.  My  hus- 
band was  ensign  and  lieutenant  in  the  40th  Regiment  of  Foot  during  the  war  with  that  country. 
At  the  end  of  the  year  1780  he  came  to  England  to  recruit,  and  in  September  1782  I  was  married 
to  Mr.  CampbeU  in  Edinburgh  by  Mr.  M'Gregor,  the  Gaelic  minister,  who  is  also  dead,  as  is 
£as^pl  William  Wilcox  of  the  40tni  who  was  wimess  to  our  marriage,  and  the  June  following  we 
vent  to  America  in  the  fleet  that  took  out  the  preliminaries  of  peace  25  years  ago.  The  present 
Gaelic  minister  has  been  wrote  to,  and  he  says  that  he  got  no  register  »om  any  of  his 
prcfiecessors." 

The  appellant  proves  the  truth  of  some  of  the  particulars  mentioned  in  this  letter,  but  proposes 
to  read  the  statement  of  the  time  of  the  marriage  as  September  1781  instead  of  1782,  because  it 
is^wn  that  James  Campbell  was  at  Edinburgh  in  the  September  of  the  former  year.  This  is 
to  assume,  that  Eliza  Maria  Blanchard  intended  to  be  perfectly  accurate  in  everything  which  she 
stated  in  her  letter.  But  this  is  rendered  doubtful  by  the  certificate  prepared  by  her  agent,  by 
■hich  the  time  of  the  marriage  is  represented  to  be  the  14th  of  September  1783 — she  herself,  in  an 
affidavit  made  before  a  magistrate,  merely  swearing  that  she  was  lawfully  married  to  Jame£ 
CampbeU  without  naming  any  time.  I  think  the  assertion  of  a  marriage  with  James  CampbeU 
either  in  1781  or  1782  must  not  be  implicitly  relied  upon.  In  applying  for  her  pension,  it  was 
necessary  for  the  alleged  widow  to  state  particularly  her  marriage  and  the  date  or  it,  and  also  to 
produce  her  marriage  certificate  or  to  account  for  its  non-production.  This  might  have  suggested 
her  {dansible  story  of  the  loss  of  her  marriage  lines  in  America,  without  that  statement  necessarily 
leading  to  the  belief  that  an^  such  proof  of  a  marriage  ever  existed.  It  would  not  have  done  to  have 
represented  to  the  War  Office  tint  the  only  evidence  she  had  of  a  marriage  was  that  of  habit  and 
repute,  and  having  to  fix  a  certain  time  for  the  marriage,  she  could  not  well  give  a  later  date  than 
rae  pcfiod  when  her  cobabitaticHi  with  James  Campbell  must  have  been  first  known  to  the  family, 
as  die  wouM  have  run  the  danger  of  disclosing  a  fact  which  was  fffobably  unknown  to  them — 
the  discreditable  commen::ement  of  her  intercourse  with  him.  More  especially  must  she  have 
been  anxious  to  preserve  the  good  opinion  of  Lord  Breadalbane,  to  whom  she  referred  in  the 
letter  in  question,  and  who  afterwards  gave  a  certificate  that  he  believed  her  to  be  the  wife  of 
James  Campbell.  It  is  difficult  to  bdieve  that  the  parties  could  have  incurred  the  risk  of 
baring  the  ceremony  (rf  marriage  performed,  which  they  must  have  known  would  not  have  made 
tbem  any  more  lawful  man  and  wife  than  if  they  continued  to  cohabit  together,  with  the  reputa- 
ttoo  of  that  relation  subsisting  between  them.  It  was  not  at  all  necessary  to  have  any  written 
proof  of  a  marriage,  to  enable  her  to  cmbaric  for  America  as  the  wife  of  James  Campbell,  and  it 
IS  rather  a  significant  circumstance,  that  although  the  date  of  1 782  is  mentioned  in  tbe  letter,  and 
1783  in  the  certificate  prepared  for  the  alleged  widow,  when  she  was  sworn  before  the  magistrate 
in  tbe  affidavit,  she  swears  that  she  was  lawfully  married  to  James  Campbell,  which  was  perfectly 
tme,  if  at  any  time  during  James  Campbell's  life  a  marriage  had  taken  place  between  them. 

But  whether  a  marriage  actually  took  place  during  tbe  life  of  Christopher  Ludlow,  or  the 
cobabiutlon  (tf  the  parties  was  merely  an  adulterous  intercourse  without  any  marriage  ceremony, 
die  appdlant  contends,  that,  beginning  in  an  illicit  coniKxion,  the  presumption  subsequent 
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marriage  from  the  condnuance  of  it  altogether  ceases,  and  that  nothing  short  of  proof  of  actual 
marriage]  or  of  such  a  total  change  in  the  character  of  the  cohabitation  as  will  amount  to  habit 
and  repute  of  a  marriage,  will  be  sufficient  to  establish  the  respondent's  title,  and  that  upon  the 
evidence  it  appears  that  the  connexion  between  James  Campbell  and  Eliza  Maria  Blamchaid 
fKintinued  the  same  from  the  beginning  to  the  end. 

A  great  number  of  cases  were  cited  in  suppcnt  of  this  proposition  of  the  appellant,  but  thoK 
mainly  relied  on  were  Cufpiingiam  r.  CtinmltigJkam,  %  Dow,  483 ;  and  Lt^uy  v.  Griersmtj  i 
H.  L.  C.  498. 

The  case  of  Cunningham  v.  Cunningham,  was  an  action  of  declarator  of  legitimacy  brought 
by  the  two  daughters  of  Mr.  John  Cuooingham  and  Agnes  Hutchinson,  his  spouse,  and  the 
summons,  after  Alleging,  that  the  complainers  were  begot  in  lawful  marriage,  went  on  to  sta^ 
that,  at  least  if  the  complainers  were  procreated  or  brought  forth  before  the  said  John  Cunning- 
bam,  their  father,  and  the  said  Agnes  Hutchinson,  their  mother,  were  acttially  married,  tbejr 
were  afterwards  legitimated  by  a  marriage  which  took  place  between  theu-  said  father  and 
mother,  and  they  have  been  always  held  and  reputed  to  be  lawful  children. 

In  this  case  the  onus  of  proving  the  marriage  of  their  parents  either  before  or  after  their  hirth 
was  upon  the  pursuers,  and  the  decision  proceeded  entirely  upon  failure  of  the  proof  on  whidi  tbeir 
legitimacy  depended. 

The  leading  facts  were,  that  in  1758  Mr.  Cunningham  hired  Agnes  Hutchinson  as  a  servant 
and  in  the  foUowing  year  she  bore  him  a  son,  for  which  they  were  both  rebuked  for  foraicatiOD 
by  the  order  of  the  kirk  session.  That  from  1760  to  176S  Cunningham  lived  with  Agnes  Hutch- 
inson in  various  places,  and  in  the  latter  year  the  succession  to  Balbougie  opened  to  him  as  heir 
male,  and  they  went  to  live  there,  and  continued  till  1770,  when  Agnes  Hutchinson,  being  ill  in 
health,  was  sent  to  Edinburgh,  where  she  died,  and  was  buried  in  Canongate  churchyard  as  an 
unmarried  woman,  Cunningham  sending  his  cowfeeder  or  bailiff  to  see  her  buried.  As  Lord 
Eldon  describes  it,  she  was  buried  with  hardly  the  decencies  of  the  most  ordinary  funeral,  and 
laid  in  the  grave,  not  in  the  character  of  a  wife,  but  of  a  mistress.  Upon  the  facts  of  the  case 
Lord  Eldon's  remarks  are  pointed  and  pertinent,  hut  were  clearly  not  intended  for  general 
application.  His  Lordship  said,  "When  the  cohabitation  of  a  man  or  woman  was  not  kiK>wD  to 
have  been  in  its  origin  illicit,  the  presumption  was  that  it  was  lawful.  But  where  it  was  at  first 
notoriously  illicit,  and  where  a  change  in  the  character  of  the  connexion  must  be  operated,  and 
when  they  found  the  means  employed  for  that  purpose  to  be  such  as  left  half  the  world  in  doubt, 
the  servants,  the  relations,  one  half  thinking  one  way,  the  other  half  the  other — at  what  time,  in 
what  circle,  could  it  be  said,  that  there  was  such  a  habit  and  repute  as  raised  the  i»esnmpdoD 
that  the  parties  had  mutually  consented  to  be  husband  and  wife?"  And  Lord  Redesdale,  after 
observing,  that  repute  must  be  founded  "not  on  singular  but  on  general  opinion,"  stated  it  as  his 
opinion,  that  thm  was  not  there  such  evidence  of  repute  as  was  necessaryjto  establish  the  fiict  of 
a  marriage  by  presumption.  From  the  language  of  the  two  noble  and  learned  Lords  which  I 
have  quoted,  I  gather,  that  if,  notwithstanding  the  nature  of  the  original  connexion,  there  had 
aftmrards  grownup  a  general  reputation,  that  the  parties  had  become  man  and  wife,  they  would 
have  been  oiF  opinion,  that  the  evidence  would  have  established  the  presumption  of  a  subsequent 
marriage.  The  case  of  LapsUy  v.  Grierson^  which  in  its  circumstances  approaches  more  neariy 
to  the  fffesent  case,  depended,  as  the  Lord  Chancellor  said,  on  the  evidence  as  to  the  facts: 
*^  That  evidence,"  he  added, "  establishes  the  fact,  that  cohabitation  bad  commenced  when  William 
Paul  was  living.  The  nature  of  that  cohabitation  was  not  altered  by  any  undoubted  and  open 
act  of  the  parties  ;  there  was  no  change  in  their  demeanour  after  the  period  at  which  it  is  now 
believed  he  died,"  and  Lord  Campbell  said,  "  The  pursuers  rely  on  the  marriage  of  the  parents 
to  be  established  by  habit  and  repute,  which  may  establish  a  marriage  by  aflfording  evidence  of 
consent  On  the  other  hand,  the  defendant  relies  on  the  rule  of  the  law  of  Scotland,  which  is 
not  disputed,  that  ^  the  connexion  was  .in  the  beginning  illicit,  it  must  continue  to  be  of  this 
diaracter,  unless  it  is  clearly  changed  by  the  parties.  "Diis  rule  was  established  by  this  Hoose 
in  the  case  of  Cunningham  v.  Cunningham^  and  has  ever  since  been  the  settled  law  cf  Scotland-' 
And  his  Lordship  added,  "the  connexitm  was  illicit  in  its  inigin,  and  there  was  not  seen  to  be 
xay  reason  for  saying  that  its  nature  was  afterwards  changed."^ 

The  particular  circumstances  of  this  case,  which  it  was  agreed  was  one  entirely  of  facts,  most 
be  regarded  in  considering  the  dicta  of  the  noble  and  leam«l  Lords  who  decided  it.  There  was 
no  proof  that  William  Pa^,  the  husband  of  Janet  Mackinlay,  was  not  living  during  the  whole  of 
the  lifetime  of  John  Lapsley.  Janet  Mackinlay,  within  a  few  months  of  Lapsley^s  death,  instituted 
proceedings  to  establisn  her  rights  as  a  widow,  in  which  she  was  resisted  by  the  family  of  the 
Lapsleys,  and  the  case  was  decided  against  her,  on  the  ground  that  she  had  failed  to  prove,  tl»t 
her  former  husband  had  died  either  b(:fore  the  connexion  with  John  Lapsley,  or  during  its 
continuance.  The  two  children  of  William  Lapsley,  a  brother  of  Jfohn  Lapsley,  were  in  1819 
served  heirs  of  the  property  to  which  the  children  of  John  Lapsley,  if  legitimate,  were  entitled. 
The  property  was  sold  by  them  in  1 826,  and  ten  years  afterwards,  in  1 836,  the  appellants  instituted 
a  suit  to  annul  or  reduce  the  title  of  the  purchasers  of  the  property,  and  to  have  themselves 
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die  Uvful  chiMren  of  John  Lapsley.  The  appellants  who  had  not  been  reputed 
e,  bai  the  contrary,  by  the  action  of  declarator  of  legitimacy,  sought  to  acquire  a  status 
I  tbe^  did  not  possess,  and  were  bound  to  satisfy  the  onus  upon  thetn  by  clear  evidence  of 
(liffabiess  of  the  marriage  of  the  parents,  which  they  failed  to  produce. 
[  jot  likiag  the  rule  to  be  settled  by  the  case  of  Cunningham  v.  Cunningham,  that  an  illicit 
WiioD  at  the  beginning  can  only  be  changed  in  character  by  some  undoubted  and  open  act 
Ifle pomes,  let  us  consider  whether  the  circumstances  of  this  case,  differing  as  they  do  from 
rwliich  has  been  cited,  are  not  sufficient  to  establish  a  marriage  between  James  Campbell  and 
B  Uaria  Blaatliaxd. 

I  Bost  be  remembered,  that  we  are  dealing  with  facts  which  commenced  more  than  eighty 
iigD^  with  an  undoubted  general  repute  of  marriage  for  a  great  number  of  years,  and  with 
uQCcmipted  recognition  of  legitimacy  during  the  whole  of  the  lifetime  of  the  respondent's 
r.  Under  such  circumstances  we  are  bound  to  make  every  reasonable  presumption  to 
R  the  respondent's  case. 

!  appellant  contends,  that  the  habit  and  repute  of  the  parties  being  man  and  wife  was  the 
•  during  the  period  of  the  adulterous  connexion  as  after  the  death  of  Christopher  Ludlow, 
Itbat  it  continued  unchanged  down  to  the  death  of  Janus  Campbell  in  1806.    But  is  this  a 
ca  view  of  the  case  ? 

t  nay  be  assumed  &om  the  letter  of  Colin  Campbell  to  his  brother  Duncan,  that  in  September 
it  was  bdieved  by  the  family  of  the  Campbells  that  James  Campbell  was  married,  and 
fae,  so  ^  as  the  family  was  concerned,  that  he  and  Eliza  Marta  Blanchard  were  considered 
>  HBO  and  wife.    But  this  did  not  amount  to  habit  and  repute  which  arises  from  parlies 
Wog  toother  openly  and  constantly,  as  if  they  were  man  and  wife,  and  so  condiicting 
KhTi  to<nrds  each  other  for  such  a  length  of  time  in  the  society  or  neighhtourhood  of  which 
fareiDembers  as  to  produce  a  general  belief  that  they  are  really  married  persons.   Now,  during 
ibf^tiineofthecohabitation  down  tothe  death  of  Christopher  Ludlow,  James  Campbell  and 
I  Maria  Blanchard  were  not  living  in  the  neighbourhood  and  society  of  his  family,  and  therefore 
■iqwatiiio  in  the  family  of  their  being  married  ¥ras  nothing  more  than  the  private  opinion  of 
laeaibas  of  it.    But  if  this  is  sufficient  to  constitute  habit  and  r^ute  so  far  as  the  family  of 
[CiiiipbeUs  are  concerned,  yet,  as  according  to  Lord  Redesdale  m  the  case  of  Cunningham 
unuMi^Af ,  **  repute  must  be  founded  not  on  singular  but  on  general  opinion   of  relations 
l&iends  and  acquaintances,  the  whole  family  of  the  Ludlows  must  have  known  that  the  parties 
n  Dot  be  married  during  the  lifetime  of  Christopher  Ludlow. 

■■  case  therefore  never  began  with  h^bit  and  repute,  nor  could  it  have  had  any  origin  at  all  in 
\imx  in  which  it  induces  a  presumption  of  mamage  until  after  the  death  of  Ludlow.  That 
:  happened  in  January  1784,  smd  opened  a  way  to  a  change  from  an  adiUterous  connexion 
lUwtal  marriage.    A  question  was  made  whether  James  Campbell  and  Eliza  Maria  Blanchard 
ceren  aware  of  the  death  of  Ludlow.    But  without  entering  into  any  nice  examination  of 
MUdes,  as  any  conclusion  upon  the  subject  must  be  conjectured,  and  even  if  the  parties 
sed  fidl  knowledge  of  the  events,  the  respondent  must  be  unable  to  prove  it,  I  think  we 
IbDond  to  presume,  that  they  had  received  information  of  a  fact  so  important  to  be  known  by 
.  From  this  time  the  nature  of  the  relation  which  subsisted  between  them  was  entirely 
ged,  and  although  from  1784  to  .1793  there  is  very  little  evidence  of  their  movements,  and 
[some  port  of  the  time  they  am>ear  to  have  been  residing  near  Gateshead,  where  two  children 
I  baptized  as  legitimate  diildren  of  James  Campbell,  yet  there  is  nothing  to  shew,  that  during 
1  naay  years  ^ey  may  not  have  visited  Scotland,  and  that  an  actual  marriage  by  present 
at  may  not  have  taken  place  between  them.   That  this  is  not  altogether  improbable  appears 
I  dte  amilaTit  which  EUza  Maria  Blanchard  made  before  the  magistrates  upon  her  application 
U  pension,  to  which  1  ftwmerly  referred.    In  her  letter  to  the  War  Office,  it  was  necessary 
[v,  in  order  to  obtain  her  object,  to  assign  a  date  to  her  alleged  marriage  which  she  must 
!kaown  to  be  iatlse.    But  in  her  affidavit  she  merely  swears,  that  she  was  lawfully  married  to 
Campbell,  which  was  true,  if  she  was  married  to  him  after  the  death  of  Christopher 
but  false  if  she  meant  to  refer  to  the  date  in  her  letter,  or  if  no  marriage  took  place 
1  them  after  Ludlow's  death. 

1793  down  to  1806,  the  evidence  is  clear  and  distinct  of  an  universal  recognition  of  the 
ifa  as  man  and  wife  by  every  member  of  the  family,  and  by  all  persons  with  whom  they 
^BUxA  ;  and  there  is  nothing  whatever  to  break  in  upon  the  uniformity  of  this  recognition, 
letter  of  Eliza  Maria  Blanchard,  upon  which  the  appellant  founds  his  opposition  to  the 
idcDt's  claim,  she  says,  "  Lord  and  Lady  Breadalbane  know  me,  and  I  have  frequently  had 
Ihnour  of  dining  with  them  while  my  husband  was  in  his  Lordship's  regiment."  It  is  not  to 
Med  that  s^  would  have  been  thus  received  if  she  had  not  been  known,  or  at  least 
,  to  be  the  wife  of  James  Campbell  If  the  cdse  were  confined  to  the  period  between  1793 
Lthedeath  of  James  Campbell  in  1806,  it  would  be  amply  sufficient  to  establish  a  conclusive 
mi  of  marriage  1^  habit  and  repute.  Aiul  it  appears  to  me,  that  it  is  not  competent  for^e 
to  go  back  to  an  anterior  period  (no  matter  how  distant)  when  an  illicit  intercourse 
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existed  between  the  parties,  in  order  to  shew,  that  the  matrimonial  relation  must  have  been 
emulated.  The  argument  on  the  part  of  the  appellant  goes  the  length  of  ccHitending,  that,  if 
cohabitation  conunences  by  illicit  intercourse,  a  marriage  can  never  afterwards  be  established  by 
habit  and  repute.  But  as  I  read  the  case  of  Cunrn'/t^am  r.  CuHKtnghamt  if  the  habit  and  repme 
had  been  uniform  and  general,  although  the  connexion  in  its  origin  was  notoriously  illicit,  this 
House  would  have  decided  that  case  difTerendy. 

AAer  a  close  and  careful  examination  of  the  facts  of  the  case,  (for,  like  the  cases  which  have  been 
cited  in  the  argument,  it  depends  entirely  upon  facts,)  I  am  clearly  of  opinion,  that  the  strong 
presumption  in  favour  of  the  marriage  of  the  respondent's  grandfather  and  grandmother,  and  dt 
the  legitimacy  of  his  father,  has  not  been  shaken  by  any  proof  adduced  by  the  appellant  which 
is  inconsistent  with  the  respondent's  title,  and  that  the  interlocatw  appealed  firom  ought  to  be 
affirmed. 

Lord  Cranworth.— When  the  succession  to  the  Breadalbane  estates  opened  by  the  deatb, 
without  issue,  in  November  1862,  of  John  the  second  Marquis,  there  is  no  doubt,  that  thepenon 
entitled  to  succeed  under  the  entail  177s  vould,  if  livmg,  have  been  William  of  Glenfalloch, 
the  heir  substitute,  to  whom,  and  the  heirs  mate  of  whose  Iwdy,  the  estates  were  destined  by  tbe 
deed  of  entail.  He,  however,  had  died  very  long  ago,  i.e.  in  1791 ;  and  the  question  therefoie 
was,  Who  was,  In  November  1862,  tbe  heir  male  of  bis  body  ? 

Tliere  was  a  strong  presumption  in  favour  of  the  respondent,  for  the  following  reason  :  This 
William  of  Glenfalloch  was  himself  heritable  proprietor  of  an  estate  at  GlenfoUoch,and  in  1784, 
having  seven  sons,  he  executed  a  deed  of  entail  whereby  he  settled  this  estate,  after  his  own 
death,  on  his  seven  sons,  and  the  heirs  male  of  their  bodies  respectively,  in  successicm.  It  is 
the  common  case  of  all  parties  that  Colin  was  the  eldest  son  of  William,  that  James  was  the 
second  son,  that  John,  called  John  of  Boreland,  was  the  sixth  son,  and  that  Dtmcan,  Archibald, 
and  William,  the  third,  fourth,  and  fifth  sons,  all  died  without  issue  male,  before  the  year  iSii. 
On  the  death  of  William  in  1791,  his  eldest  son,  Colin,  succeeded  to  the  Glenfalloch  estate, 
pursuant  to  the  deed  of  entail,  and  enjoyed  it  till  1806,  when  he  died,  and  was  succeeded  by  his 
only  son,  William  Erskine  Campbell.  He  died  in  July  of  the  following  year,  leaving  an  onlyson, 
John  Breadalbane  Campbell,  who  died  in  January  in  1812,  a  minor  of  tbe  age  of  only  ten  years. 
Titles  were  regularly  made  up  to  the  Glen^lloch  estate  by  Colin  Campbdl,  William  Enkwe 
Campbell,  and  John  Breadalbane  Campbell  successively ;  and  on  the  death  of  the  latter  In  i8i3, 
the  line  of  Cohn  became  extinct.  James,  the  next  heir  subsdtute,  had  died  in  1806^  and  tbe 
person  entitled  to  succeed  under  the  entail  was  the  heir  male  of  his  body,  if  there  was  any  such 
heir  male. 

In  March  1812  William  John  Lambe  Campbell  was  duty  served  heir  male  of  taillieand  provision 
in  special  of  his  cousin,  the  said  John  Breadalbane  Campbell,  as  being  the  only  son  of  the  late 
James,  second  son  of  William,  the  settler.  This  service  was  duly  retoured  to  Chancery,  and 
William  John  Lambe  Campbell  made  up  and  completed  his  titles  by  infeftment  William  John 
Lambe  Campbell  enjoyed  this  estate  of  Glenfalloch  from  March  1812,  till  his  death  in  June  185a 
He  was  then  succeeded  by  his  son  and  heir,  the  respondent,  who  duly  made  up  titles  to,  and 
has  ever  since  held,  the  Glenfalloch  property. 

If  these  proceedings,  subsequent  to  the  death  of  John  Breadalbane  in  January  1812,  were  all 
regular,  i.e.  if  William  John  Lambe  Campbell  was  rightly  retoured  the  only  son  and  heir  of  James, 
and  if  he  and  his  son,  the  respondent,  have  rightfully  been  in  the  enjoyment  of  the  Glenfalloch 
estate  since  1812,  then  there  is  no  doubt  but  that  the  respondent  is  entitled  to  succeed  in  the 
present  litigation,  for  if  he  is  heir  male  of  the  body  of  James,  the  second  son  of  William  of 
Glenfalloch,  he  is  certainly  heir  male  of  the  body  of  William  himself^  and  so  entitted  to  be  serred 
heir  of  taUlie  and  proviuon  to  the  late  Manmis. 

The  appeUan^  however,  contends,  that  all  which  happened  relative  to  the  Glen&lloch  estate 
was  the  result  of  error ;  that  William  John  Lambe  Campbell  was  not  the  lawful  son  of  James; 
that  James  was  never  married,  and  so  never  had  a  son,  or  consequently  an  heirnutle  of  his  body; 
and  therefore  that  the  appellant,  his  father  and  grandfather,  ought  to  have  been  ever  since 
January  1812  in  the  enjoyment  of  the  Glenfalloch  estate,  and  ou^t  now  to  be  served  heir  of 
taillie  and  provision  to  the  late  Marquis  under  the  deed  of  tailzie  of  1775.  The  argument  of  tbe 
appellant  proceeds  on  the  ground,  that  James  was  never  lawfully  married,  and  the  point  to  be 
investigated  is.  What  evidence  exists  on  this  subject? 

That  he  lived  for  above  13  years  before  his  death  in  1806,  with  a  woman  who  passed  as  bis 
wife,  seems  to  me  to  be  proved  beyond  all  doubt.  He  had  originally  during  the  American  war 
been  an  officer  in  the  regular  army  ;  but  he  sold  his  commission  in  April  1785.  When,  however, 
the  Breadalbane  Fencibles  were  riised  in  1793  by  the  then  Earl  of  Breadalbane,  James  Campbell 
was  taken  into  that  corps  by  the  Earl,  first  as  lieutenant,  and  afterwards  as  captain  and 
quartermaster,  and  he  continued  to  serve  in  it  in  those  capacities  until  its  fatal  dissolution  in 
1799.  In  that  same  year  he  obtained  a  commission  as  captain  in  the  Camt»ian  Rangers,  in 
Thich  corps  he  continued  to  serve  until  it  was  disbanded  In  May  1803.   Mux  that  time  he  is  not 
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sben  to  hare  bad  any  occupation,  and  he  seems  to  have  been  in  great  pecuniary  distress  until  his 
dtatbin  180& 

One  important  question  will  be.  Whether,  during  this  period  of  above  13  years,  from  March 
1793  to  October  1S06,  he  passed  as,  and  was  supposed  to  be,  a  married  man  P  For  the  attempt 
to  investigate  matters  of  this  sort  after  a  lapse  of  from  6b  to  75  years,  when  all  contemporary 
testimony  is  lost,  we  must  be  on  our  guard  against  mistaking  the  spirit  in  which  such  inquiries 
oi^iit  to  be  conducted.  If  we  find  a  state  of  circumstances,  the  enjoyment  of  property,  for 
iDsa&ce,  in  a  particular  channel  of  descent,  and  we  then  proceed  to  inquire,  even  for  a  collateral 
obfec^  into  the  circumstances  which  have  been  connected  with  that  enjoyment,  in  order  to 
diKOfer  whether  the  proper  coarse  of  descent  was  followed,  we  are  not  to  look  to  the  fragments 
of  cridcnce  which  may  have  escaped  the  rav^s  of  time,  in  order  to  see  whether  they  are 
saffieient  to  explain  and  justify  the  course  of  enjojrment  which  has  existed  ;  we  are  eittitled  to 
asstune  frimd  fade,  that  what  has  been  long  enjoyed  has  been  rightfully  enjoyed ;  and  in 
imstigating  collateral  circumstances  which  happened  long  ago,  our  inquiry  ought  rather  to  be, 
whether  they  shew  the  enjoyment  to  have  been  in  error,  than  whether  they  prove  it  to  have  been 
right. 

Now,  looking  to  the  evidence  before  us  in  this  spirit,  I  have  come  to  the  conclusion,  that  it 
sbews  satisfactorily,  that,  at  least  from  March  1 793  up  to  his  death,  James  Campbell  was  treated 
by  every  one  as  the  husband  of  Eliza  Maria  formerly  Blanchard,  the  woman  with  whom  he  was 
Kviog,  and  by  whom  he  had  four  children  who  survived  him,  including  William  James  Lambe 
Campbdl,  his  only  siuviving  son,  the  father  of  the  respondent.  For  the  purpose  of  convenience, 
I  will  designate  this  lady  simply  Eliza  Maria,  and  I  will  shortly  state  the  evidence  to  which  I  • 
mainly  refer  : — Donald  M'Naughton,  one  of  the  respondent's  witnesses,  was  not  himself  altve 
dnrii^  the  period  in  question,  but  he  tells  us  that  his  father  died  in  1 864  at  the  age  of  90,  having 
been  a  soldier  in  the  Breadalbane  Fencibles,  and  he  often  spoke  of  Captain  James  and  his  wife, 
and  said  they  always  went  in  and  out  tike  man  and  wife  the  same  as  the  other  officers  and  their 
wives  ukI  that,  till  the  present  question  was  raised,  i.A^ince  1862,  he  never  heard  it  doubted. 
His  two  sisters  give  the  same  testimony. 

This  evidence  is  strongly  confirmed  by  a  letter  dated  the  17th  of  January  1794,  from  a  Mr. 
John  Gordon  to  Lieutenant  and  Quartermaster  James  Campbell,  Breadalbane  Fencibles, 
Aberdeen.  The  letter  relates  to  some  matters  of  business  connected  with  the  r^ment ;  but 
tWe  is  a  P.S.  **  wishing  Mrs.  Campbell,  you  and  family,  many  happy  returns  of  the  season,  I 
an,  dear  sir,"  &c.  This  shews  not  only  that  they  were  passing  as  married  persons,  but  that 
tbejr  were  living  as  man  and  wife  in  the  regiment,  and  therefore  corroborates  the  testimony  given 
bv  M'Naughton. 

Colin  Campbell,  it  will  be  recollected,  succeeded  to  Glenfalloch  in  1791.  He  was  a  married 
nun  with  a  family,  and  the  evidence  is  very  clear  to  shew,  that  he  and  his  femily  received  James 
with  his  wife  and  children  to  visil  at  Glen^lloch  House,  and  it  seems  probable  from  the  evidence 
of  Peter  M'Callum  and  Mary  Brydie,  that  there  was  a  particular  room  in  Glenfalloch  House 
appropriated  to  them.  Many  little  circumstances  are  mentioned,  shewing  that  the  witness  cannot 
K  mistaken. 

Mrs.  Frances  Oementina  Robertson,  bom  in  1800^  says,  that  her  mother  often  spoke  of  the 
Oei^Qocb  fomily,  more  particularly  of  Captain  James's  family.  She  said  she  had  shewed  them 
ndi  ho^talify,  and  she  spoke  of  Mrs.  James  with  a  great  deal  of  sympathy  and  respect,  on 
Kcooot  iH  her  struggles  with  her  young  family. 

There  is  other  parole  evidence  to  which  I  need  not  refer,  shewing  that  Captain  James  and 
Eliza  Maria  were  treated  as  man  and  wife.  But  as  this  evidence  is  not  contradicted,  it  seems  to 
UK  to  be  entitled  to  great  weight. 

Many  things  were  done  during  the  period  in  question,  which  I  feel  it  impossible  to  reconcile 
widi  any  other  hypothesis  than  that  James  and  Eliza  Maria  were  deemed  to  be,  and  treated  each 
<i*hcr,  and  were  treated  by  others  as  being,  man  and  wife.  In  the  first  place,  the  Cambrian 
Rangers  were  stationed  in  1800  at  Gibraltar,  and  when  there.  Captain  James  executed  a  power 
of  attorney  to  Eliza  Maria  Campbell,  describing  her  as  his  wife,  empowering  her  to  act  for  him 
in  his  absence  ;  and  this  power  was  duly  registered  as  a  probative  writ  in  the  Books  of  Council 
and  Session.  This,  at  least,  shews,  that  he  treated  her  as  his  wife.  After  that  corps  was  disbanded. 
Captain  James  appears  to  have  been  in  great  pecuniary  distress,  and  to  have  lived  in  College 
Street,  Edinbur:gb,  where  he  and  his  wife  let,  or  tried  to  let,  lodgings.  Whilst  so  residing,  there 
were  at  least  two  Sheriff's  summonses  against  her  for  small  debts,  describing  her  as  spouse  of 
Captain  James  Campbell ;  and  then,  in  1804,  there  was  an  inhibition  sued  out  by  Captain  James, 
*anuDg  the  public  not  to  trust  her.  This  could  cnily  have  been  obtained  on  the  ground  of  her 
beiag,  or  of  his  alleging  that  she  was,  his  wife. 

TUs  appears  to  me  to  furnish  a  strong  body  of  evidence  shewing,  that  the  parents  of  William 
John  Lambe  CampbeB  were  believed  and  reputed  to  be  man  and  vifie,  and  that  no  suspicion 
«u  em  raised  to  the  contrary. 
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I  will  not  refer  to  any  further  evidence  of  what  happened  during  the  life  of  James.  But,  after 
his  death,  many  circumstances  occurred,  all  tending  to  the  same  result,  i.  e.  tending  to  shev, 
that  James  and  Eliza  Maria  were  believed  to  have  been  man  and  wife. 

In  the  first  place,  she  obtained  a  Government  pension  as  his  widow.  The  circumstances 
connected  with  the  grant  of  this  pension  are  very  important,  and  are  much  relied  on  by  the 
appellant  For  the  present,  I  advert  only  to  the  fact,  that  she  obtained  a  pension  to  whidi, 
unless  she  was  his  widow,  she  was  not  entitled.  So  again,  she  obtained  letters  of  administratioo 
of  his  personal  estate  to  be  granted  to  her  as  his  widow  by  the  Prerogative  Court.  William  Joho 
Lambe  Campbell,  the  only  son  of  James,  was  placed  as  an  apprentice  with  a  surgeon  at  Edinbuigb, 
but  he  had  run  in  debt  before  his  father's  death,  and  was,  when  that  event  happened,  confined 
as  a  prisoner  for  debt  in  the  Tolbooth.  For  several  months  after  the  death  of  James,  letters  were 
written  by  John  of  Boreland,  the  brother  of  James,  and  grandfather  of  the  appellant,  and  other 
relatives  and  friends  of  the  family,  deploring  the  unhappy  lot  of  this  young  man,  and  urging 
Lord  Breadalbane  to  assist  in  extricating  him  from  his  ^fHculties.  In  these  letters  he  is  alwaj-s 
described  as  the  son,  or  the  only  son,  or  James,  His  mother,  in  writing  to  Lord  Breadalbane, 
says  she  is  sure  his  tender  heart  would  bleed  to  think  that  any  child  of  the  Glenfalloch  family 
should  be  in  such  distress.  Duncan,  in  a  letter  on  this  same  subject  addressed  to  his  brother 
John,  speaks  of  having  received  a  distressing  letter  from  poor  James's  widow.  Lord  Breadalbane 
did  interfere,  through  Patrick  Campbell  his  agent,  who,  in  writing  to  Lord  Breadalbane,  describes 
WilUam  Joho  Lambe  Campbell  as  Glenfallocn's  cousin. 

From  uie  language  and  tenor  of  all  these  letters,  it  is  impossible  to  believe,  that  the  writers  U 
them  had  any  doul^  as  to  the  legitimacy  of  the  person  whose  cause  they  were  advocating.  The 
whole  correspondence  shews,  that  all  the  members  of  the  family  regarded  the  children  Si  James 
as  distressed  and  indigent  relatives  in  whose  welfare  they  ought  to  take  an  interest,  and  that  they 
treated  Eliza  Maria  as  his  widow.  And  Lord  Breadalbane  seems  to  have  assisted  the  son  with 
money  while  he  was  serving  at  sea  as  midshipman,  evidently  treating  him  as  a  distant  relative 
in  pecuniary  difficulties.  I  have  already  mentioned,  that  William  &skine  Campbell,  the  only 
son  of  Colin,  died  in  July  1807,  and  as  he  left  an  only  son,  John  Breadalbane  Campbell,  a  child 
of  very  tender  years,  it  became  necessary  to  appoint  guardians.  Several  letters  passed  on  this 
subject  between  John,  the  sixth  son  of  William  of  Glenfalloch,  usually  designated  John  of 
Boreland,  and  Lord  Breadalbane,  and  in  one  of  them,  dated  the  8th  of  December  1807,  John 
Boreland  writes, "  My  brother  Dun.,  in  Jamaica,  is  the  heir  at  law,  as  James's  son  is  not  of  age." 
When  John  wrote  this  he  must  have  supposed  that  the  son  of  James  was  legitimate. 

John  Breadalbane  Campbell,  the  son  of  William  Erskine  Campbell,  died  in  January  iSi2at 
the  early  age  of  10  years,  on  which  event  William  John  Lambe  Campbell  was  admitted  to 
succeed  as  the  nearest  heii  male  of  the  body  of  William  the  settler,  in  1784.  There  seems  to 
have  been  a  rather  angry  correspondence  on  the  subject  of  who  shotild  act  as  factor  for  WiUiaoi 
John  Lambe  Campbell  in  making  up  the  tides  to  Glenfalloch,  and  attending  to  the  property 
during  his  absence,  he  having  marned  and  established  himself  in  London  as  a  mediral  man. 
He  had  at  first  placed  his  afliairs  in  the  hands  of  a  man  named  John  Campbell,  and  described  as 
John  Campbell,  Quartos,  but  John  of  Boreland  by  some  means  induced  hiui  to  transfer  the 
management  of  his  affairs  from  John  Campbell,  Quartos,  to  him  John  of  Boreland,  representing 
that  some  expense  would  be  thereby  saved.  Throughout  the  whole  business  of  making  up  utles 
and  procuring  infeftment,  John  of  Boreland  acted  as  agent  and  factor  for  William  John  Lambe 
Campbell,  whom  he  constantly  represented  as  being  the  son  of  James  and  his  own  nei^er, 
describing  himself  as  his  uncle.  This  is  a  very  important  circumstance,  for  if  William  John 
Lambe  Campbell  was  not  legitimate,  not  only  was  he  not  the  person  to  succeed  to  Glenfalloch, 
but  John  of  Boreland  was  himself  the  person  entitled.  It  seems  to  me  impossible  in  such 
circumstances  to  believe,  that  John  of  Boreland  had  any  doubt  as  to  his  nephe»''s  legiti- 
macy. 

There  is  another  head  of  evidence  not  unimportant — I  allude  to  legal  proceedings  against 
William  John  Lambe  Campbell,  as  tenant  in  tail  in  possession  of  the  settled  estate  of  Glen^loch. 
The  estates  were  burdened  with  several  debts  created  by  William  of  Glenfalloch,  the  settler; 
and  John  of  Boreland  having  become  interested  in  these  debts  twice  instituted  proceedings  in 
the  Court  of  Session,  first  in  Au^st  1814,  and  secondly  in  March  1817,  against  William  Tobn 
Lambe  Campbell,  as  heir  in  tail  m  possession,  and  obtained  decreets  for  payment  One  01  the 
sums  thus  recovered  was  a  sum  of  ^£300  due  to  John  of  Boreland,  as  representative  of  his  deceased 
brother  William,  and  which  would  be  divisible  among  William's  next  of  kin.  And  there  is  in 
evidence  a  missive  signed  by  John  of  Boreland,  by  which  he  binds  himself  to  pay  over  to  William 
John  Lambe  Campbell  the  sl^re  to  which  he,  as  one  of  the  next  of  kin  of  his  uncle,  would  be 
entitled, — another  clear  recognition  of  his  legitimacy. 

There  is  also  a  petition  in  1818,  by  the  widow  of  William  Erskine  Campbell,  praying  for  an 
ahmentary  provision,  which  also  assumes  William  John  Lambe  Campbell  to  be  properly  infeft 
as  tenant  in  taiL 

In  1828,  Eliza  Maria,  the  mother  of  William  John  Lambe  Campbell,  died,  and  on  the  6th  of 
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Fdiniaiy  1828  letters  of  administration  of  her  goods  and  efTects  vere  granted  by  the  then 
ftmguive  Court  to  him,  as  one  of  her  natural  and  lawful  children. 

Thoe  was  a  proceeding  in  1842  strongly  shewing  the  opinion  of  the  family  as  to  the  legitimacy 
of  William  John  Lambe  Campbell  Jane  the  widow  of  Archibald,  the  fourth  son  of  William  of 
GknfaUocb,  the  settler,  vho  had  been  appointed  in  1835  curator  bonis  to  her  daughter  Jane,  a 
peison  of  unsound  mind,  died  about  1842.  It  became  necessary,  therefore,  to  have  a  fresh 
cnratw  appointed ;  and  by  an  interlocutor  of  the  Court  of  Session  made  on  the  loth  March  184.2, 
UUIiam  John  Lambe  Carnpbell  was  appointed,  with  the  approbation  of  the  family,  curator  in 
krplacc  In  order  to  shew  the  expediency  of  this  appointment,  there  was  produced  to  the  Court 
a  written  declaration  made  by  the  late  Mrs.  Jane  Campbell,  dated  in  1837,  whereby  she  expressed 
ber  desire,  that  in  the  event  of -her  death  William  John  Lambe  Campbell  should  be  appointed 
curator,  as  being  the  person  best  qualified,  not  only  from  his  near  relationship,  but  from  his 
integnty,  and  the  esteem  which  she  knew  her  daughter  entertained  for  him. 

FVoceedings  were  on  several  occasions  taken  by  both  the  first  and  the  second  Marquis  of 
Breadalbane  for  placing  certain  sums  which  they  had  laid  out  in  improvements  as  charges  on  the 
Breadalbane  settled  estates,  and  m  all  these  proceedings  William  John  Lambe  Campbell  was 
nude  a  pany  as  the  next  heir  of  tailue,  entitled  under  the  deed  of  1775,  on  the  death  without 
issoe  male  of  the  seccmd  Marquis. 

l>wiU  only  add,  that  on  very  many  occasions,  and  in  various  ways,  the  late  Marquis  recogniied 
William  Jc^n  Lambe  Campbell,  and  afterwards  his  son  the  respondent,  as  the  person  ntxx.  to 
Umsdf  and  the  heirs  male  of  his  body  in  the  Breadalbane  entail,  and  he  advanced  money,  and 
m  various  other  ways  brought  him  forward  as  being  the  person  to  succeed  on  bis  death. 

The  evidence  to  which  I  have  thus  adverted,  (and  there  are  many  more  details  all  pointing  to 
the  same  result,)  satisfies  me,  that  from  the  beginning  of  the  year  1793  to  November  1862,  when 
tbe  Ute  Marquis  died,  James  Campbell  and  Eliza  Maria  were  always  supposed  to  be  and  to  have 
been,  and  were  during  their  lives  treated  as,  man  and  wife ;  that  after  the  death  of  James,  Eliza 
Maria  was  treated  as  and  was  believed  to  be  his  widow  ;  and  that  William  John  Lambe  Campbell 
ns,  up  to  tbe  day  of  his  death  in  1850,  believed  to  be  and  treated  as  being  the  lawful  child  of 
his  parents.  The  respondent,  his  eldest  son,  succeeded  his  father,  and  has  ever  since  been  in 
the  enjoyment  of  the  Glenfalloch  estates.  He  was  duly  retoured  heir  in  special  to  his  father. 
Kid  his  titles  were  regularly  made  up.  No  question  was  ever  raised,  nor,  so  far  as  I  can  discover, 
ns  any  doubt  ever  suggested,  as  to  his  having  been  rightfully  in  the  enjoyment  of  the  Glenfal- 
locb  estate  as  heir  male  of  the  body  of  William  Campbell,  the  settler,  until  after  the  death  of 
die  late  Marquis  in  November  1862. 

Od  that  event  bapi^ning,  the  succession  opened  to  the  Breadalbane  estates,  and  the  present 
appelluit,  as  grandson  of  John  of  Boreland,  the  sixth  son  of  William,  the  settler  of  Gloifalloch, 
set  19  a  daim  to  them  as  being  heir  male  of  the  body  of  William  of  Glenfalloch,  the  substitute 
Damed  in  the  deed  of  entail  of  1775.  If  tbe  respondoit's  father  was  rightfully  retoured,  in 
Uatth  1812,  heir  of  taillie  and  provision  to  John  Breadalbane  Campbell,  then  it  is  certain,  that 
the  appellant  cannot  be,  as  he  claims  to  be,  heir  male  of  the  body  of  William  of  Glenfalloch,  the 
nbstitutc ;  hut  the  appellant  undertakes  to  shew,  that  this  retour,  and  all  which  followed  on  it, 
*as  fotmded  in  error  ;  that  James  Campbell  never  was  married ;  that  William  John  Lambe 
Campbell  was  not  his  lawful  son ;  and,  consequently,  that  he  was  not  heir  male  of  tbe  body  of 
WiUiam  of  Glenfalloch. 

The  question  is,  whether  the  appellant  succeeds  in  establishing  that  for  which  he  so  contends. 

Thep'oundon  which  the  appellant  rests  his  claim  is  this  :  He  says,  that  there  arc  circumstances 
«hich  shew,  that  James  could  not  have  been  the  husband  of  Eliza  Maria,  the  woman  with  whom 
he  lived  as  his  wife,  and  who  was  the  mother  of  William  John  Lambe  Campbell,  the  respondent's 
father.  She  was,  he  says,  in  the  year  1781,  a  married  woman,  the  wife  of  one  Christopher 
Udlow ;  that  James  Campbell  eloped  with  her  in  that  year,  and  lived  with  her  imder  the  pretence 
that  she  was  his  wife,  concealing  from  his  friends  and  relatives  the  origin  and  nature  of  their 
ttvnecUon ;  that  in  that  year  he  went  through  the  form  of  marriage  with  her  at  Edinburgh,  but 
i4ich  had  no  operation  whatever,  as  Christopher  Ludlow  was  then  alive  ;  that  although 
^ristfl^wr  Ludlow  died  in  January  1784,  there  is  no  room  for  supposing  that  any  marriage  took 
place  after  that  date,  and  so,  that  the  issue  that  resulted  from  their  cohabitation  were  all  illegiti- 
■ue.  He  contends,  that  these  conchisions  follow  from  the  ^ts  that  he  has  established  in  proof, 
raiisdered  h)  connexicm  with  certain  rules  of  law  on  which  be  relies. 

I  will  first  endeavour  to  satisfy  myself  as  to  the  facts,  and  then  consider  his  propositions  of 

ttw. 

Before  doing  so,  however,  I  think  it  right  to  advert  to  the  fact,  which,  in  this  inquiry,  must  be 
constantly  kept  in  view,  namely,  that  James  must  be  taken  to  have  lived  and  died  a  domiciled 
Scotchtnan.  His  domicile  of  origin  was  certainly  Scotch,  and  1  will  endeavour  to  show  presently, 
Hiat  be  retained  that  domicile  to  his  death.  The  evidence  of  the  appellant  establishes  very  sati's- 
"ctorily,  that  on  the  sth  June  1774  Christopher  Ludlow  of  Chipping- Sodbury,  grocer,  was  married 
by  Urease  to  Eliza  Maria  Blanchard,  spinster.   She  was  under  age,  and  the  marriage  would, 
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therefore,  have  been  invalid  without  the  consent  of  her  father  or  guardian.  In  fact,  there  was 
the  consent  of  a  lady  described  as  her  grandmother  or  guardian,  and  I  think  that,  at  this  distanoe 
of  tim:,  we  should  consider  that  to  have  been  a  valid  consent.  It  is  further  proved  that,  odUk 
2ist  of  May  in  the  foUowing  year,  they  had  a  son  baptized  by  the  name  of  Daniel 

Several  members  of  the  Ludlow  family  advanced  io  life  have  given  evidence  of  family  reputa- 
tion, that  this  Eliza  Maria,  the  wife  of  Christopher  Ludlow,  eloped  with  an  officer  named 
Campbell,  leaving  her  child  Daniel  behind  her.  The  suggestion  is,  that  James  Campbell,  the 
father  of  William  John  Lambe  CampbslI,  was  the  officer  who  so  eloped  with  her.  The  evidence 
shews,  that  this  James  was,  in  the  year  1780,  a  lieutenant  in  the  40th  Regiment  of  Foot,  and  TO 
stationed  at  Bristol  in  command  of  a  recruiting  party  during  the  year  1780^  and  cenainlyas  late 
as  29th  January  1781.  On  the  12th  March  1781  he  is  shewn  to  have  been  engaged  on  the  same 
service  at  Glasgow,  and  it  is  suggested,  th  it  he  is  the  officer  of  the  name  of  Cajnpbell  vbo  is  saki 
to  have  eloped  with  the  wife  of  Christopher  Ludlow,  and  that  the  elopement  must  have  takett  place 
in  the  year  1780,  or  early  in  the  year  1781,  before  he  moved  from  Bristol  to  Glasgow.  Brist(d,it 
must  be  observed,  is  only  founeen  miles  from  Sodbury,  where  Christopher  Ludlow  lived,  asdve 
miy  well  believe  that  there  would  be  easy  intercourse  between  the  two  places. 

The  reputation  as  to  the  elopement  does  not  fix  the  date,  save  only  that  it  is  said  to  iizvt 
oc.wred  when  the  son  Daniel  was  very  young.  One  witness  speaks  of  him  as  having  been  only 
a  baby  ;  another  as  in  his  cradle ;  in  fact  he  was  between  three  and  four  years  old  at  the  end  of 
1780,  which  sufficiently  tallies  with  the  reputation.  The  witnesses  say,  that  they  heard  that 
Christopher  was  so  cut  up  by  the  elopement  of  his  wife,  that  he  went  to  America.  Now,  it  a[q>eais 
from  the  books  of  the  Corporation  of  Surgeons,  that,  on  the  21st  June  1781,  a  person  named 
Christopher  Ludlow  passed  his  examination  as  mate  to  an  army  hospital,  and  in  the  following 
month  of  July,  we  find  from  the  books  of  the  War  Office,  that  a  sum  of  £2^  was  paid  to  him  on 
his  going  out  as  an  hospital  mate  to  New  York,  where  a  part  of  the  British  Army  was  then 
serving.  All  this  makes  it  tolerably  clear,  that  the  elopement  must  have  taken  place  either  in  1780, 
or  early  in  1781.  In  the  following  year,  1782,  James  Campbell  went  out  and  Joined  his  regiment 
in  Nova  Scotia,  where  he  remained  till  after  the  peace. 

In  November  1783,  he  sailed  from  Halifax  with  his  company  on  board  the  "  Prince  of  Orange" 
transport  on  his  return  to  this  country,  and  was  disembarked  at  Plymouth  on  27th  February  1784; 
and  there  are  documents  shewing  clearly,  that  from  that  date  he  remained  with  his  regiment  undl 
19th  April  1785,  when  he  sold  his  commission  and  quitted  the  array.  There  is  no  direct  evidence 
to  shew,  that  Mrs.  Ludlow  accompanied  him  to  Nova  Scotia  ;  but  if  she  did  not,  she  must  prO' 
bably  have  followed  him  there  speedily,  for  there  is  a  letter  from  Colin  to  his  brother  Dunan, 
dated  Glasgow,  1783,  from  which  it  is  clear,  that  James  was  then  living  with  a  woman  as  being, 
and  who  apparently  was  received  as,  his  wife  ;  and  when  he  returned  in  the  "  Prince  of  (.  range' 
transport,  there  were  among  the  persons  victualled  on  board  the  ship  seven  women,  the  first 
being  named  Eliza  Campbell.  He  quitted  the  army,  as  I  have  already  mentioned,  on  the  19111 
April  1785,  and  there  is  an  entry  in  the  parish  register  of  Stoke  Damerel,  dated  the  30th  May 
1785,  of  the  biptism  of  Eliza  Marlborough,  daughter  of  James  and  Eliza  Maria  Campbell, 
lieutenant  of  the  40th  Regiment. 

The  appellant  relies  strongly  on  all  this  evidence  as  shewing,  that  James  Campbell  was  the 
officer  who  eloped  with  Eliza  Maria  Ludlow,  that  he  passed  her  off  as  his  wife  in  Nova  Scotia, 
and  obtained  a  passage  back  for  her  to  England  in  a  Government  transport  as  his  wife.  It  is 
certain,  that  during  this  period,  up  to  the  month  of  January  1784,  she  could  not,  if  she  was  tbe 
person  who  had  eloped  from  her  husband,  Christopher  Ludlow,  have  been  the  wife  of  James 
Campbell,  far  Christopher  Ludlow,  her  husband,  was  still  alive.  He  did  not  die  till  Januaiy 
1784.  His  death  is  mentioned  in  tbe  "  Bristol  J[oumal"  of  the  3rd  January,  and  his  wiU,  dated 
the  24th  June  1783,  was  proved  in  the  Prerogative  Court  of  Canterbury  on  the  26th  Febniary 
1784.  If  the  evidence  as  to  the  identity  of  Mrs.  Ludlow,  and  the  peraon  who  afterwards  vas 
treated  as  being  the  wife  of  James  Campbell,  had  been  confined  to  the  facts  I  have  aheady 
adverted  to,  I  should  not  have  thought  it  altogether  satisfactory,  but,  coupled  with  all  which 
happened  after  the  death  of  James,  I  think  her  identity  is  established  beyond  any  fair  doobt 

There  is  very  little  evidence  as  to  where  James  and  Eliza  Maria  were  living  between  the  birth 
of  their  daughter  at  Devonport  in  May  1785  and  his  joining  the  Breadalbane  Fencibles  in  I79i- 
There  can  \k  little  or  no  doubt  that  he  was  with  his  parents  at  Glenfalloch  in  September  178^ 
for  there  was  at  that  time  a  severe  flood  which  did  great  damage,  and  the  tradition  is,  that  _[ames 
was  active  in  saving  some  of  the  sheep,  which  would  otherwise  have  been  lost.  Moreover,  in  the 
month  of  October  1 786,  a  London  tailor  named  Cooper  brought  an  action  against  him  for  a  sum 
of  nine  guineas,  alleged  to  be  due  for  clothes  supplied  to  him  in  August  1785  ;  and  the  summons 
was  served  at  Glenfalloch  House,  which  leads  strongly  to  the  inference,  that  he  had  been  residing 
or,  at  all  events,  staying  there,  when  tbe  goods  had  been  supplied.  The  probability,  howevCT,  is, 
that  he  was  not  living  there  permanently,  for  in  1788  and  1789  two  of  his  children,  William  John 
Lambe  and  Susann^  Sophia,  were  baptized  at  Gateshead  ;  the  great  probability  therefore  is, 
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that  It  that  time  they  were  living  there.  But  whatever  the  circumstances  that  brought  them 
tber^  or  bow  long  they  were  there,  does  not  appear.  There  is  also  the  evidence  of  Mrs.  Sutton, 
a  duller  of  Colina  Maria,  another  child  of  James,  that  ha  mother  used  to  say,  that  she  was 
bom  m  barracks  at  Newcastle. 

Thcic  circumstances  were  relied  on  by  the  appellant,  as  shewing,  or  tending  to  shew,  that 
Eo^aiui,  and  not  Scotland,  was  the  domicile  of  James.  But  giving  them  their  full  weight  they 
alti^Mber  fail  to  satisfy  me,  that  this  is  a  fair  inference.  The  domicile  of  origin  was  certainly 
Scotch,  and  it  is  on  those  who  allege  a  change  to  shew,  that  there  was  an  intention  to  make 
England  the  permanent  home,  to  the  exclusion  of  Scotland.  The  evidence  is  far  too  weak  to 
Tairant  such  a  conclusion.  While  James  was  serving  in  the  40th  Regiment,  there  would  be  no 
change  of  domicile  from  the  mere  fact  of  his  serving  in  England,  a  d  his  poverty  and  destitution 
m.f  veil  account  for  his  having  for  many  years  M  a  wanderbig  and  unsettled  life.  There  is 
Bodijiig  to  shew,  that  he  had  any  business  or  occapation  at  Gateshead,  and  what  Mrs.  Sutton's 
Bwiber  told  her,  namely,  that  she  was  bom  in  barracks  at  Newcastle,  rather  leader  to  the  suppo- 
atioa,  that,  though  he  had  sold  his  commission  in  the  army,  he  might  have  succeeded  in  getting 
siHiK  employment  which  enabled  him  to  have  quarters  in  the  barracks.  Be  this  as  it  may,  the 
evidence  is  altogether  insufficient  to  prove  any  ctiange  of  domicile  between  1785  and  1793  ;  and 
from  the  latter  date  the  domicile  was  always  in  Scotland,  either  in  Fisberrow,  which  is  part  of 
Musselburgh,  or  in  Edinburgh. 

Id  November  1806  James  died  tn  Scotland,  and  Eliza  Maria  then  came  to  London,  and 
e>ublished  herself  there  as  her  home.  Daniel,  the  child  of  Christopher  Ludlow,  had  been  brought 
«p  by  his  grandfather,  and  had  become  a  medical  man  in  London.  I  do  not  think  it  necessary 
M  go  into  the  evidence  in  detail,  which  shews,  that  he  was  there  recognized  by  Eliza  Maria  as 
being  her  cliild.  He  was  treated  as  her  child  by  what  she  described  as  her  first  marriage,  and 
(berefore  as  being  the  half  brother  of  William  John  Lambe  Campbell.  The  appellant  properly 
relies  on  the  subsequent  recognition  of  Daniel  as  clearing  up  all  doubt  which  might  have  been 
felt  00  the  evidence  connecting  her  with  the  elopement.  It  seems  to  me  to  put  that  part  of  the 
case  bnrond  doubt. 

Tberacts  of  the  case,  therefore,  as  represented  by  the  appellant,  are  these  :  In  1780  or  1781, 
James  Campbell  eloped  with  Eliza  Maria,  the  wife  of  Christopher  Ludlow,  and  Uved  with  her  in 
idukffy,  ps^sing  her  off  as  being,  and  leading  bis  relatives  and  friends  to  believe  that  she  was, 
bis  wife:  This  system  of  deception  continued  up  to  his  death ;  and  though  in  January  1784 
Christopfaer  Ludlow  died,  and  the  intercourse  ceased  to  be  adulterous,  yet  the  appellant  contends 
there  was  no  change  of  circumstances  which  justifies  the  belief,  that  any  marriage  ever  took  place 
between  them  after  marriage  had  become  possible.  That  the  connexion  was,  as  alleged  by  the 
appellant,  adulterous  in  its  origin,  seems  to  me  to  be  satisfactorily  made  out ;  and  the  only 
quesiioD  is,  whether  there  are  circumstances  which  ought  to  lead  your  Lordships  to  concur 
viib  the  decision  of  the  great  majority  of  the  Jut^s  below  in  the  cooclusion,  that  a  lawful 
marriage  ought  to  be  presumed  to  have  taken  place  after  it  had  become  possiUe  by  the  death  of 
Christopher  Ludlow  in  January  1784. 

It  was  properly  argued  at  your  Lordships'  bar,  and  not,  as  I  understood  the  counsel  for  the 
lespoodent,  disputed,  that  marriage  can  only  be  contracted  in  Scotland  by  the  mutual  agreement 
<rf  both  parties  to  become  husband  and  wife.  There  is,  however,  no  particular  form  or  ceremony 
by  which  such  agreement  must  be  manifested,  except,  indeed,  that  the  parties  must,  in  order  to 
consdtme  a  marriage  de  prasentij  be  in  the  presence  of  each  other  when  the  agreement  is  entered 
into,  and  it  must  be  an  agreement  to  become  man  and  wife  inmiediately  from  the  time  when  the 
autiul  consent  is  given.  I  do  not  understand  the  law  as  ever  requiring  the  presence  of  a  witness 
as  being  essential  to  the  validity  of  a  marriage,  thot^h  without  a  witness  it  may  be  diffictdt  to 
establish  iL  The  great  facility  which  the  law  of  Scotland  affords  for  contracting  marriage  has 
givnt  rise  to  rules  and  principles,  which  have  been  sometimes  considered  peculiar  to  that  law. 
By  the  law  of  England,  and  I  presume  of  all  other  Christian  countries,  where  a  man  and  woman 
have  long  lived  together  as  man  and  wife,  and  have  been  so  treated  by  their  friends  and  neigh- 
bours, there  is  a  primd  facie  presumption,  that  they  really  are  and  have  been  what  they  profess  to 
bt  If  after  their  death  a  succession  should  be  open  to  their  children,  any  one  claiming  a  share  in 
sucb  succession  as  a  child  would  establish  a  good  primd  facie  case  by  shewing,  that  bis  parents 
bad  always  passed  In  society  as  man  and  wife,  and  that  the  claimant  had  always  passed  as  their 
child.  If  the  validity  of  the  parents'  marriage  should  be  disputed,  it  might  become  necessary 
for  the  person  claiming  as  their  child  to  establish  its  validity,  and  inasmuch  as  in  England  all 
nairiages  are  solemnized  in  public  and  publicly  recorded,  it  is  reasonable  to  require  the  claimant 
to  give  positive  evidence  of  its  celebration,  or  else  to  explain  why  he  is  unable  to  do  so.  The 
principle  is  the  same  in  Scotland ;  but  as  marriage  there  is  not  necessarily  celebrated  in  public 
or  recorded,  it  is  much  more  probable  than  it  would  be  in  England,  that  there  may  have  been  a 
marriage,  but  that  there  may  be  no  means  of  giving  direct  proof  of  it.  Those  who  have  to 
decide,  after  the  death  of  parents,  on  the  legitimacy  of  children,  must,  much  oftener  than  in 
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England,  have  to  rely  solely  on  th&primA  facie  evidence  afforded  by  the  conduct  of  the  parties 
towards  one  another,  and  of  their  friends  and  neighbours  towards  them.  Xbis  sort  of  evidence 
is  spoken  of  in  Scothmd  as  habit  and  repute. 

Persons  are  sometimes  said  to  be  married  persons  by  habit  and  repute. 

I  agree,  however,  with  the  argument  of  the  appellant,  speaking  with  deference  to  those  who 
think  otherwise,  that  this  is  an  inaccurate  mode  of  expression.  Marriage  can  only  exist  as  the  result 
of  mutual  agreement.  The  conduct  of  the  i^rties  and  of  tbeir  friends  and  neighbours,  in  other 
words,  habit  and  repute,  may  afford  strong,  and  in  Scotland,  attending  to  the  laws  of  marriage  there 
existing,  unanswerable  evidence,  that  at  some  unascertained  time  a  mutual  ag^reement  to  marry  was 
entered  into  by  the  parties  passing  as  man  and  wife.  I  cannot,  however,  think  it  correct  to  say, 
that  habit  and  repute  in  any  case  make  the  marriage.  Repute  can  obviously  have  no  such  effect. 
It  is  perhaps  less  inaccurate  to  speak  of  habit  creating  marriage,  if  by  the  word  "  habit ' '  we  are 
to  understand  the  daily  acts  of  persons  living  together,  which  imply  that  they  consider  each 
other  as  man  and  wife,  and  it  may  be  taken  as  implying  an  agreement  to  be  what  they  represent 
themselves  as  being.  'It  seems,  however,  to  me,  even  here,  to  be  an  improper  use  of  the  word  to 
say  that  it  makes  marriage.  The  distinction  is  perhaps  one  rather  of  words  than  of  substance, 
but  1  prefer  to  say,  that  habit  and  repute  afford  by  the  law  of  Scotland,  as  indeed  of  all  countries, 
evidence  of  marriage,  always  strong,  and  in  Scotland,  unless  met  by  counter  evidence,  generally 
conclusive. 

In  the  jwesent  case,  the  evidence  of  habit  and  repute  would  have  established  condosively  to 
my  mind  the  title  of  the  respondent,  if  there  had  been  no  evidence  of  anything  prior  to  1793. 
The  question  is  as  to  the  effect  of  the  evidence  establishing  the  adulterous  origin  of  the  connexion 
betw;een  James  Campbell  and  Eliza  Maria  Ludlow.  Now,  considering  this  first  on  principle  and 
independent  of  authority,  I  cannot  treat  the  question  as  one  of  law.  Where  a  man  and  woman 
have  lived  together  as  man  and  wife  at  a  time  when  they  could  not  be  man  and  wife,  and  they 
continue  to  live  together  in  the  same  manner  after  it  has  become  possible  for  them  to  become 
man  and  wife,  the  question  whether  they  have  become  man  and  wife  is  a  question  not  of  law  but 
of  fact.  The  law  permits  them  to  create  that  relation  between  themselves,  and  whether  they 
have  done  so  must  be  decided  like  any  other  question  of  fact.  The  circumstance,  that  they 
represented  themselves  to  be  rastn  and  wife  when  they  knew  they  were  not  so,  may  reasonably 
be  taken  into  account  in  estimating  their  subsequent  conduct.  It  may  neutralize  the  effect  which 
would  otherwise  have  been  properly  given  to  their  subsequent  cohabitation,  that  is,  it  may  do  so 
as  a  matter  of  fact.  I  cannot  think  it  must  do  so  as  a  matter  of  law,  and  if  that  be  so,  then  all 
which  any  tribunal  can  do  which  has  to  deal  with  such  a  question  is  to  look  to  all  the  circum- 
stances of  the  case,  and  consider  whether  they  do  or  do  not  lead  to  the  conclusion,  that  the  parties 
did  contract  marriage  at  some  time  ^er  it  was  possible  for  them  to  marry. 

Now,  here,  as  Christopher  Ludlow  died  in  January  1784,  there  was  nothing  to  prevent  James 
Campbell  from  contracting  marriage  with  this  widow  after  that  date.  There  is  no  direct 
evidence^  that  they  knew  of  his  death,  but  the  question  of  his  being  or  not  being  alive  was 
one  of  deep  interest  both  to  James  and  to  Eliza  Maria.  Christopher  Ludlow  was  well  known  at 
Chipping- Sodbury.  His  death  was  noticed  both  in  the  "  Bristol  Journal "  and  the  "  Bath 
Chronicle,"  and  1  cannot  hesitate  to  come  to  the  conclusion,  that  it  could  not  have  long  remained 
a  secret  to  his  widow,  or  to  Captain  James  Campbell.  If,  then,  they  could  have  contracted 
marriage  at  any  time  after  January  1784,  and  in  fact  lived  together  as  man  and  wife  from  that 
time  up  to  the  time  of  the  death  of  James,  above  22  years  afterwards,  why  are  we  to  assume, 
that  their  status  is  not  what  they  represent  it  to  be  ?  U  they  had  never  lived  together  previously 
to  the  death  of  Christopher  Ludlow,  if  they  had  only  become  acquainted  when  her  status 
was  only  that  of  a  widow,  I  can  hardly  think  it  could  have  been  doubted,  that  there  was  such 
long  and  uninterrupted  habit  and  repute  as  to  afford  conclusive  evidence  of  their  being  man-and 
wife.  How  is  this  conclusion  affected  by  the  circumstance,  that  they  passed  themselves  off  as 
man  and  wife  when  they  were  not  so  ?  I  cannot  say  that  this  circumstance  leads  me  to  think 
^ere  was  even  an  improbability  that  they  would  marry  when  it  was  possible  they  could  contract 
that  relation  with  each  other.  It  must  be  borne  in  mind,  that  as  he  was  always  a  domiciled 
Scotchman,  and  for  the  last  13  years  of  his  life  living  in  Scotland,  except  during  the  sfaoit  dme 
he  was  with  his  regiment  at  Gibraltar,  marrii^e  contracted  at  any  time  before  bis  death  would 
be  sufficient  to  give  the  status  of  legitimacy  to  his  childr«i.  It  seems  to  me,  that  he  had  the 
strongest  motives  for  desiring  to  be  married,  and  rone  operating  in  a  contrary  direction.  He 
always  represented  Eliza  Maria  to  be  his  wife,  and  introduced  her  as  such  in  society.  He  must 
have  known,  that  he  was  the  next  heir  in  the  Glenfalloch  entail,  to  succeed  in  case  his  brother 
Colin  should  die  without  issue  male.  Colin,  it  is  true,  left  a  son,  but  still  the  chance  was  by  no 
means  remote,  that  his  son  might  die  without  issue  male,  the  event  which  in  fact  happened  six 
years  after  his  own  death.  The  evidence  to  which  I  have  already  referred  shews  very  clearly, 
that  Eliza  Maria  was  strongly  attached  to  her  children,  and  went  through  severe  struggles  in 
bringing  them  up.  I  see  no  reason  to  doubt  that  he  had  the  same  feelings  towards  them  as  she 
had.    If  he  knew  that  be  was  not  and  desired  not  to  be  her  husband,  I  cannot  understand  bis 
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caadurt  m  israing  the  inhibuion  warning  the  tradesmen  not  to  trust  her.    It  would  have  been 

f«y  easy  for  him  to  give  notice  that  she  was  not  his  wife. 
The  hypothesis  is,  that  though  he  certainly  desired  that  the  world  should  suppose  him  to  be 

her  husband,  he  might  not  desire  really  to  be  so,  that  he  might  wish  to  be  able  at  any  time  to  get 
lii  of  the  connexion.  To  such  a  suggestion  I  can  only  say,  that  it  is  one  which  may  always  be 
made  to  the  case  of  persons  who  have  passed  their  lives  as  husband  and  wife,  but  as  to  whom 
there  is  no  direct  evidence  when  and  where  the  marriage  contract  was  entered  into — persons,  in 
shon,  Tho,  in  the  language  of  Scotch  law,  are  said  to  be  married  persons  only  by  habit  and 
lepate ;  and  it  is  a  suggestion  to  which  it  is  very  dangerous  to  listen  after  the  death  of  those  who, 
if  it  had  been  made  in  their  lifetime  or  the  lifetime  of  either  of  them,  might  have  been  able  to 
dear  ap  all  doubts. 

Even  if,  at  an  earlier  stage  of  their  connexion,  James  Campbell  might  have  been  desirous  of 
being  released  from  it,  it  is  very  difHcult  to  suppose  he  could  have  had  such  a  wish  when  she  had 
pTcn  birth  to  many  children,  all  of  whom  were  bom  when  they  might  have  been,  what  he  certainly 
ij^esoited  them  to  be,  his  legitimate  children.  How  often  do  we  find  when  a  man  has  been 
tiiiig  with  a  woman  as  his  mistress,  under  the  impression,  that  he  wilt  be  glad  to  get  rid 
of  dw  connexion  at  some  future  time  and  to  be  at  liberty  to  contract  marriage  with  another, 
if  ibe  conduct  of  the  woman  has  been  irreproachable  except  in  her  connexion  with  him,  and 
be  has  lived  long  with  her,  and  more  especially  if  he  has  a  family  by  her,  his  feelings  become 
bound  up  with  her,  and  there  is  hardly  any  sacrifice  he  would  not  ma^e  to  be  able  to  convert  the 
illicii  into  a  lawftil  connexion  to  cause  the  woman  to  have  been  his  wife  from  the  first,  and  to 
remove  from  his  ofTsprin^  the  taint  of  bastardy.  In  England  this  cannot  be  done.  In  Scotland 
it  may.  I  vrill  not  on  this  occasion  make  even  a  single  observation  on  the  policy  of  the  Scotch 
nurriage  law.  But,  that  law  being  such  as  it  is,  the  presumption  seems  to  be  very  strong,  almost 
iiresistible  upon  ail  the  evidence  before  us,  that  during  the  22  years  after  the  death  of  Christopher 
Ludbw,  during  which  Eliza  Maria  lived  with  James  Campbell  as  his  wife,  and  bore  him  six 
diildreD,  and  was  received  and  treated  as  his  wife  by  his  family  and  his  friends,  and  so  far  as 
appears  by  all  who  knew  them,  he  must  have  desired  to  make  her  his  wife,  and  his  chilcken 
legitimate,  and  this  he  might  have  done  at  any  time  during  that  long  period. 

1  must  add,  that  the  circumstance  of  his  having  introduced  her  as  his  wife  during  the  life  of 
Chiistoi^er,  when  she  certainly  was  not  his  wife,  does  not  lead  me  to  any  conclusion  different 
from  tut  at  which  I  should  have  arrived,  if  that  bad  not  been  the  case.  I  am  not  sure,  that  it 
iocs  not  rather  strengthen  than  weaken  the  presumption  of  actual  marriage.  It  shews  a  strong 
^iiie,  that  she  should  occupy  a  respectable  position  in  society;  and  it  is  hard,  therefore,  to 
believe,  that  having  for  above  twenty-two  ^ears  the  daily  opportunity  of  giving  her  the  status, 
vhicb  even,  when  she  did  not  rightftilly  enjoy  it,  he  was  anxious  to  have  it  believed  that  she 
bad  awjuired,  he  should  not  have  profited  by  tbe  law,  which  put  it  in  his  power  to  confer  it 
ipon  li2r. 

There  is,  however,  a  -circumstance  greatly  relied  on  by  the  appellant,  and  which  is  calculated 
niore  or  less  to  cast  a  doubt  on  the  presumption  which  the  conduct  of  the  parties  would  otherwise 
fairiy  have  raised.  I  allude  to  the  letter  written  by  Eliza  Maria  after  his  death,  when  she  applied 
fiir  a  pension  as  his  widow.  He  died,  as  I  have  already  stated,  on  the  24th  of  October  1806,  and 
ihe  then  came  to  London,  being,  as  I  collect  from  the  evidence,  in  great  pecuniary  distress. 
Having  obtained  from  the  Prerogative  Court  letters  of  administration  to  Captain  James  Campbell 
li  his  widow,  she  wrote  to  the  War  Office,  claiming  a  pension  in  the  same  character.  In  order 
toget  the  pension,  it  was  necessary  that  she  should  satisfy  the  authorities  that  she  had  been  married 
to  him;  and  in  that  letter  she  stated,  that  she  was  married  to  him  in  September  1782  at  Edin- 
burgh^ Mr.  M'Gregor,  the  Gaelic  minister.  There  is  evidence  toshew,that  in  September  1781 
lames  Campbell  was  at  Edinburgh.  He  certainly  was  not  there  in  1782,  for  he  was  then  with 
Ui  rcfpoient  in  Nova  Scotia ;  but  there  are  feir  grounds  for  supposing,  that  the  date  September 
vjiz  was  a  mistake,  and  that  September  1781  was  intended.  Her  letter  states  that  she  had 
uTommately  lost  her  marriage  lines  in  America,  and  the  parole  evidoice  sheira,  that  she  had, 
00  diflferent  occasions,  made  a  similar  statement.  Tbe  argument  of  the  appellant  is,  that  in  this 
(ndence  the  inference  is  irresistible,  that  Mrs.  Ludlow  had  accompanied  or  followed  James 
Campbell  to  Edinburgh  in  1781,  and  had  then  gone  through  a  ceremony  of  marriage  at  a  time 
*^ien  no  marriage  could  have  been  validly  contracted,  for,  whether  the  date  is  to  DC  taken  as 
t78i  or  1782,  Christopher  Ludlow,  the  husband  of  Eliza  Maria,  was  then  alive. 

That  she  meant  by  this  statement  to  induce  the  belief,  that  she  had  been  validly  married  before 
she  WIS  in  Nova  Scotia  passing  as  the  wife  of  James  Campbell,  seems  to  me  not  to  admit 
of  doubt.  But  two  questions  then  arise.^rx^.  Did  any  such  marriage,  or  rather  ceremony  of 
nwriage,  then  take  place  ?  Secondly,  If  it  did,  is  that  circumstance  sufficient  to  rebut  the 
presumption  of  a  valid  marriage  after  tbe  death  of  Christopher  Ludlow,  which,  but  for  the  invalid 
wremony  of  marriage,  the  evidence  would  have  warranted  ? 

As  to  the  first  question,  I  think  the  evidence  preponderates  in  favour  of  the  conclusion,  that 
9ich  a  ceremony  of  marriage  did  take  place  in  1781,  though  the  parties  must  have  known  it  was 


1522 


REPORTS  OF  SCOTCH  APPEALS. 


invalid.   The  woman  thereby  would  acquire  what  she  called  marriage  lines,  and  would  thus 

pn5<ie5s  against  all  the  world  who  did  not  know  anything  of  her  marriage  with  Christoi^er 
Ludlow  apparent  proof  of  her  status  as  the  wife  of  James  Campbell.  It  is  therefore  not,  I  think, 
improbable  that,  in  order  to  acquire  this  advantage,  the  parties  might  even  consent  to  run  the 
risk  of  a  prosecution  for  bigamy. 

But  assuming  such  a  ceremony  to  have  been  gone  through,  the  question  still  remains  behind, 
whether  its  existence  is  sufRcient  to  rebut  what  would,  I  think,  have  been,  if  it  had  not  existed, 
the  irresistible  presumption  of  marriage  afforded  by  the  rest  of  the  evidence.  I  think  not.  This 
bigamous  marriage  ceremony  did  not  prevent  the  parties  to  it  from  afterwards  becoming  husband 
and  wife,  if  they  were  minded  so  to  do.  The  letter  is  but  hearsay  evidence,  and  can  only  be 
looked  to  as  a  declaration  by  a  member  of  the  family  made  in  a  matter  of  pedigree,  in  con- 
nexion with  all  the  other  evidence  ;  its  eflect  is  to  shew,  that  she  was  not  a  member  of  the  fa.mily, 
and  consequently  not  a  person  whose  declaration  could  be  received.  I  have  some  doubt  whether 
this  letter,  if  objected  to,  could  have  beoi  received  in  evidence.  But  I  mention  the  doubt  only 
to  prevent  its  reception  being  supposed  to  have  received  the  sanction  of  the  House.  I  shall 
deal  with  it  as  evidence  in  the  cause.  It  was  a  declaration  made  (ot  a  special  object,  behind  the 
back  of  all  the  parties  interested  in  disputing  or  explaining  it.  Nothing  could  be  more  natural 
than  that  the  woman,  who  had  for  a  quarter  til  a  century  passed  as  the  wife  of  James  Campbell, 
should  after  his  death,  for  the  sake  of  her  own  honour,  and  that  of  her  children,  wish  it  to  be 
believed  that  her  marriage  preceded  the  time  when  she  lived  with  him  as  his  wife ;  and  as 
nothing  whatever  was  known  about  her  marriage  with  Christopher  Ludlow  or  her  elopement  with 
James  Campbell,  that  she  should  refer  to  a  ceremony  which,  if  valid,  would  have  established,  not 
only  her  status,  but  her  honour,  and  the  validity  of  which,  she  must  have  known,  by  the  expe- 
rience  of  a  quarter  of  a  century,  there  was  no  probability  of  any  one  calling  in  question. 

These  considerations  lead  me  to  the  conclusion,  that  the  inference  of  marriage  aflforded  the 
evidence  is  not  removed  by  the  fact,  that  after  the  death  of  the  husband,  his  widow,  to  effect  a 
particular  object,  represented  the  marriage  to  have  taken  place  at  a  different  date,  and  in  a 
different  manner,  from  that  which  really  gave  it  efficiency.  I  cannot  but  infer  from  all  which 
occurred,  with  respect  to  the  mode  in  which  these  persons  lived  together,  not  only  that  they 
desired  to  be  husband  and  wife,  but  also  that  they  believed  themselves  to  be  so.  In  such  cir- 
cu'nsunceswe  ought  to  infer,  after  their  deaths,  that  at  some  time  during;  the  longperiod  during 
which  they  lived  together,  and  in  somemanner,  however  informal,  they  did  that  which  they  could 
do  without  any  difficulty,  viz.  enter  into  an  agreement  to  be  or  become  married  persons,  and  so 
to  acquire  for  themselves  and  their  children  a  status  which  the  evidoice  satisfies  me  they  wished 
to  enjoy. 

I  have  considered  this  case  hitherto  with  reference  to  what  I  think  ought  to  be  the  decision  on 
{M'inciple  only,  and  independently  of  authority.  But  it  was  pressed  upon  us,  that  we  could  not  ccmie 
to  a  conclusion  which  should  affirm  the  judgment  below,  without  overruling  two  important  decisions 
in  your  Lordships'  House— one,  that  of  Cunnin^am  v.  Cunnineham;  generally  cited  as  the 
Balbougie  case,  determined  in  the  year  i8i4,when  Lord  Eldon  held  the  Great  Seal,  2  Dow,  483; 
the  other  that  of  Lapsley  v.  Grierson,  decided  in  1848.  These  cases,  it  was  contended,  establish 
the  proposition,  that  where  the  connexion  between  a  man  and  a  woman  was  illicit  in  its  origin, 
there  the  presumption  of  marriage  from  habit  and  repute  is  at  an  end,  or  at  all  events  is  at  an 
end  until  some  change  of  circumstances  takes  place,  such  as  did  not  exist  in  this  case. 

I  have  exaTntned  these  cases  with  great  attention,  but  I  cannot  think  that  they  warrant  any 
such  conclusion.  In  the  Balbougie  case,  the  connexion  in  its  origin  was  between  Mr.  John 
Cunningham,  Provost  of  Inverkei thing,  and  his  female  domestic  servant  Annie  Hutchinson.  She 
gave  birth  to  a  child,  both  parties  were  censured  for  fornication,  and  Mr.  Cunningham  stated 
that  he  had  doubts  whether  the  child  was  his.  The  connexion  was  therefore  clearly  illicit  in  its 
commencement  It  continued  for  above  12  years,  when  the  woman  died  at  Edinburgh.  Mr. 
Cunningham  sent  his  bailiff  or  cowfeeder  to  see  her  buried.  She  was  buried  as  an  unmarried 
person,  by  the  name  of  Agnes  Hutchinson,  and  was  laid  in  the  grave  in  the  character  not  of 
Cunningham's  wife,  but  of  his  mistress.  Cunningham  afterwards  married.  He  had  issue  by 
Agnes  Hutchinson  two  daughters,  and  twenty  years  after  her  death  these  daughters  instituted 
proceedings  which  eventually  came  up  to  this  House,  by  which  they  sought  to  establish  their 
Intimacy  on  the  ground  that  their  parents  were  married  persons.  The  Lord  Ordinary,  and 
afterwards  the  Inner  House,  found  facts  and  circumstances  sufficient  to  infer  marriage,  but  that 
decision  was  reversed  in  the  House  of  Lords.  Lord  Eldon,  in  removing  the  reverad  of  the 
interlocutors,  examined  very  closely  and  with  minute  accuracy  the  whole  of  the  evidence  from 
which  the  Court  of  Session  had  inferred  the  marriage,  and  finally  came  to  the  conclusion,  that 
the  facts  were  not  such  as  to  warrant  the  inference.  In  the  course  of  the  observations  which  he 
made,  he  more  than  once  adverted  to  the  fact,  that  the  connexion  was  certainly  illicit  in  its 
origin,  and  he  said  that  mere  cohabitation  as  man  and  woman  was  not  cohabitation  as  husband 
and  wife,  and  he  came  to  the  conclusion,  that  there  was  nothing  to  warrant  the  inference,  that 
what  was  certainly  in  its  commencement  a  mere  cohabitation  as  man  and  woman  ever  became 
anything  else. 
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TV  decision  does  not  appear  to  me  to  have  been  a  de:ision,  that  a  connexion,  which  in  its 

origin  was  only  that  of  man  and  woman,  could  not  become  the  connexion  of  husband  and  wife, 
or  thit  any  particular  forms  or  acts  were  necessary  to  constitute  marriage,  that  but  for  the  illicit 
Bamreof  the  connexion  in  its  origin  wuuld  not  have  been  necessary.  When  the  connexion'is  in 
its  origin  illicit,  more  evidence,  or  different  evidence,  may  or  may  not  be  necessary  to  satisfy  a 
Own,  that  marriage  has  been  contracted.  Still  it  is  a  matter  which  must  always  depend  on  the 
paniciiUr  facts  in  proof,  and  I  cannot  understand  Lord  Eldon  as  decidin_g  more  than  that  in  the 
Ba&oMgie  case  there  were  no  such  facts  as  would  justify  the  inference. 

The  other  case  was  that  of  Lapsley  v.  Grierson^  which  was  decided  in  1848,  and  is  reported  in 
I  H.  L  C.  498.  In  that  case  John.  Lapsley  cohabited  with  a  married  woman,  Janet,  the  wife  of 
William  PauL  The  cohabitatioo  commenced  in  or  about  i8oi|  and  continued  till  iSio^  when 
John  Lapsley  died.  There  were  children  the  fruit  of  that  cohabitation,  bom-between  1807  and 
181QL  Thereport  states  it  asa  hict  in  the  case  that  William  Paul  was  lost  at  seain  1804 or  1S05, 
but  mi  referring  to  the  printed  case^  I  do  not  find  that  to  have  been  either  proved  or  admitted. 
The  children  set  up  a  claim  in  the  Court  of  Session  to  certain  heritable  property  as  being  the 
kwfiil  children  of  John  Lapsley,  and  the  Lord  Ordinary  found,  that  the  parents  of  the  pursuers 
"were  cohabiting,  and  generally  held  by  habit  and  repute  to  married  persons  for  three  years 
at  least  prior  to  the  death  of  John  Lapsley  in  1810,  and  consequently,  that  the  pursuers  were 
entitled  to  and  did  possess  the  status  and  repute  of  his  lawful  children." 

That  interlocutor  was  reversed  by  the  Inner  House,  and  your  Lordihips  sustained  the  reversal. 
The  LoRO  Chancellor,  Lord  Cottenham,  said,  that  the  case  depended  on  the  evidence  as 
to  the  facts.  They  began  to  live  together  when  they  certainly  knew  they  were  not  and  could  not  be 
hoslKuidand  wife.  Even  if  it  was  to  be  taken  as  proved  that  William  Paul  died  before  i8io.  Lord 
Campbell  says  he  was  satisfied  that  neither  of  the  parents  believed  that  to  be  so.  They  lived 
together  believing  the  nature  of  the  connexion  to  have  continued  unchanged  during  the  whole 
period  of  time  during  which  it  subsisted,  and  LORD  Caupbell  observed,  there  was  mala  fides 
from  the  beginning  to  the  end  of  the  proceeding.  Both  of  these  cases  were  decided  on  their 
nwcial  facts,  and  I  do  not  feel,  that  they  at  all  prechided  the  Court  of  Session  from  coming  to 
toe  decision  at  which  they  arrived  in  favour  of  the  respondent 

Utere  is  only  one  further  obsennuion  which  I  desire  to  make  ;  it  relates  to  the  evidence  given 
far  the  appellant  by  Mrs.  Charlotte  Olympia  Cockburn  Campbell,  the  appellant's  mother.  She 
mutied  hii  father  in  March  1832,  and  she  tells  us,  that  shortly  afterwards,  her  uncle.  Sir  Patrick 
Campbell,  expressed  his  surprise  that  her  husband,  knowing  there  were  suspicions  as  to  William 
John  Lambe  Campbell's  legitimacy,  did  not  challenge  his  possession  of  Glenfalloch,  and  told 
hinj  that  his  (Sir  Patrick's)  brother  could  help  him  in  proving  his  case.  But  her  husband  refused 
to  do  so,  saying  he  would  wait  to  see  whether  the  Marquis  of  Breadalbane  died  without  issue 
niale,  and  if  that  should  happen  he  would  then  shew  to  the  world,  that  he  was  the  right  heir,  and 
be  tokl  the  witness,  that  he  had  all  the  papers  and  knew  the  secret. 

Taking  this  evidence  to  be  true,  the  conduct  of  this  witness's  husband,  the  appellant's  father, 
seems  10  me  open  to  much  observation.  We  have  no  satisfactory  evidence  as  to  what  was  the 
value  (rf  the  Glenfalloch  estate.  But  in  the  petition  preicnted  by  the  widow  of  William  Erskine 
Campbell,  praying  to  have  a  liferent  out  of  that  estate,  she  states  the  rental  to  be  nearly  ^1400 
per  annum.  Even  supposing  this  to  be  an  exaggeration,  yet  I  think  we  must  infer  from  all  the 
cridence,  that  it  was  a  property  of  no  inconsiderable  value.  Now  the  same  evidence  which  would 
have  shewn  the  appellant's  father  to  be  entitled  to  the  Breadalbane  estates  must  also  have  shewn 
liHn  to  be  entitlea  to  Glenfalloch.  His  title,  if  any,  to  that  property  accrued  on  the  death  of  his 
fiuher  in  March  1823.  At  that  time  Eliza  Maria  was  alive,  and  was  universally  received  as  the 
widow  of  his  ancle  James.  William  John  Lambe  Campbell  was  alive,  and  no  doubt  then  and  ftn- 
nuny  years  afterwards,  there  were  many  persons  living  who  might  have  thrown  light  on  the 
(joesiion,  but  yet  the  appellant's  father  never  asserted  any  title  to  Glenfalloch,  though,  if  the  case 
»hich  the  appellant  now  makes  is  well  founded,  his  father  knew.that  William  John  Lambe  Camp- 
bell, who  was  in  possession  of  it,  was  wrongfully  holding  that  which  belonged  to  him.  It  could  never 
enter  into  Ae  mind  of  William  John  Lambe  Campbell  or  of  the  respondent,  that  there  was  any 
itecessity  for  preserving  evidence  of  their  right  to  what  they  had  been  allowed  to  enjoy  without 
molestarion  from  the  year  1812.  The  appellant's  father  lived  in  great  intimacy  with  William 
J(An  Lambe  Campbell,  but  he  never  gave  him  to  understand  that  there  was  any  doubt  as  to  his 
legitimacy.  He  kept  his  evidence  on  this  subject,  if  he  had  any,  a  secret  which  avowedly  he 
oerer  meant  to  bring  forward  till  some  distant  day  when  all  means  of  meeting  or  contradicting 
it  woald  probably  be  gone.  1  have  thought  it  right  to  advert  to  this  circumstance,  as  adding  to 
the  other  circumstances  on  which  I  rest  my  judgment.  It  is  to  the  last  degree  important,  that  the 
Coaits  of  Justice  should  look  with  the  utmost  suspicion  on  the  conduct  of  parties  who  intentionally 
keep  secret  matters  at  a  time  when  they  might  be  explained,  in  order  to  divulge  them  only  when 
lapse  of  years  may  have  made  contradiction  or  explanation  impossible. 

It  is  cnly  necessary  to  add,  diat  I  concur  with  my  noble  and  learned  friend  in  thinking,  that 
the  inteilocator  <tf  the  Court  of  Session  ought  to  be  affirmed. 
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LottD  Westbury.— My  Lords,  by  far  the  greater  part  of  the  observations  which  I  hadintended 
to  sub.nic  to  your  Lordship?  have  been  rendered  wholly  superfluous  by  the  elaborate  opinions 
which  you  have  already  heard.  But  as  this  case  is  one  of  great  importance  1  am  unwilling  to 
dismiss  it  with  a  silent  vote.  And  I  shall  try  to  prove  that  I  have  attended  to  the  appellant's 
case  by  some  remarks  on  the  principal  questions  of  law  and  the  principal  subjects  of  contention, 
that  were  urged  by  the  learned  counsel  at  the  bar.  For,  in  truth,  this  is  not  quite  a  question 
simply  of  fact :  it  is  a  case  rather  where  the  facts  are  not  disputed  materially  on  either  side ;  but 
ccrt.iin  principles  have  been  advanced  by  the  appellant  as  legal  grounds  for  escaping  from  those 
conclusions,  Which  the  facts  undoubtedly  strongly  warrant  and  render  almost  irresistible. 

The  appellant's  counsel  began  complaining  of  the  statement  of  the  Scottish  law  of  marriage, 
so  £ar  as  marriage  is  evidenced  by  cohabitation  with  habit  and  repute,  vbicb  is  contained  in  the 
opinions  of  the  learned  Judges.  I  think  that  complaint  was  without  foundation.  It  is  not  pic- 
tended  by  any  of  the  learned  Judges,  that  marriage  is  constituted  by  cohabitetion  with  habit  and 
repute,  but  they  one  and  all,  1  thinks  treat  the  evidence  upon  that  subject  as  evidence  to  prove 
that  which  alone  constitutes  marriage,  namely,  the  consent  of  the  parties.   Some  excef^ion  may 

Eossibly  be  taken  to  some  few  words  occurring  in  one  of  the  judgments,  in  which  cohabitation  with 
ihk  and  repute  is  spoken  of  as  a  mode  uf  contracting  marriage.  It  is  quite  plain  what  is  meant 
by  the  learned  Judges  ;  but  perhaps  it  may  not  be  strictly  correct  to  say  it  is  a  mode  of  contracting 
marriage.  It  is  rather  (as  I  nave  already  observed)  a  mode  of  making  manifest  to  the  world  that 
tacit  consent  which,  from  the  conduct  of  the  parties,  the  law  will  infer  to  have  been  already 
interchinged  between  them.  If  I  were  to  express  what  I  collect  from  the  different  opinions  on 
the  subject,  I  should  rather  be  inclined  to  express  the  rule  in  the  following  language ;  Thai 
cohabitation  as  huiband  and  wife  is  a  manifestation  by  daily  conduct  of  the  parties  having  c(»i- 
sented  to  contract  that  relation  inter se.  It  is  a  holding  forth  to  the  world  by  the  manner  of  daily 
life,  by  the  conduct  and  demeanour  of  the  parties,  that  the  man  and  woman  who  live  together 
have  agreed  to  take  each  other  in  marriage^  and  to  stand  in  the  mutual  relation  of  husband  and 
wife.  And  when  eredit  is  given  by  those  among  whom  they  live— by  their  relatives,  neighbours, 
friends,  and  acquaintances— to  these  representations  and  this  continued  ccmduct,  then  habit  and 
repute  arise  and  attend  upon  the  cohabitation.  The  parties  are  reputed  to  be  man  and  wife. 
The  law  of  Scotland  accepts  this  combination  of  circumstances  as  evidence,  that  consoit  to 
marry  has  been  lawfully  interchanged.  Probably,  therefore,  in  the  correct  expression  of  the  la« 
it  would  be  more  proper  to  say,  that  cohabitation  with  habit  and  repute  are  a  mcxle  of  proving 
the  fact  of  marriage  rather  than  a  mode  of  contracting  marriage. 

If,  therefore,  this  is  a  mode  in  which  the  consent  necessary  to  create  marriage  may  be  mani- 
fested and  proved  by  taw,  the  question  is,  whether  these  parties,  James  Campbell  and  EUa 
Blanchard,  were  free  to  contract  that  relation,  and  to  prove  it  in  the  manner  explained. 

Now,  there  can  be  no  possible  doubt,  that  after  the  death  of  Ludlow,  the  first  husband,  in  the 
year  1784,  James  Campbell  and  Eliza  Ludlow  were  free  by  law  to  intermarry.  Therfe  is  no  pre- 
tence of  argument,  that  can  be  alleged  to  the  contrary  from  the  law  of  Scotland,  for  the  Act  of  1600 
hai  always  been  confessedly  taken  to  apply  only  to  cases  where  the  husband  and  wife  have,  by 
reason  of  adultery,  been  by  judicial  sentence  of  a  proper  Court  divorced  from  each  other.  The 
parties,  therefore,  were  unquestionably  free  to  marry. 

But  the  appellant,  addressing  himself  to  this  mode  of  proving  consent,  raises  this  legal  objec- 
tion, that  cohabitation  which  began  during  the  time  when  the  parties  wwe  incapable  of  contracti^ 
marriage,  and  which  was  continued  without  change  or  alteration  in  the  external  appreciation  or 
that  intercourse,  is  a  cohabitation  which  is  ineffectual  by  law  to  form  the  basis  of  the  conclusicn 
of  fact,  namely,  that  consent  to  marry  was  interchanged  after  tlie  impediment  to  marriage  bad 
been  removed.  That  would  be  a  veiy  important  rule  if  it  were  proved  to  be  well  founded.  It 
would  be  a  rule  of  very  general  consequence,  and  very  material  undoubtedly  to  be  well  considered. 
But  I  am  unable  to  find,  in  the  first  place,  any  principle  to  justify  the  introduction  of  such  a  rule, 
and,  what  is  more  materia!  to  the  purpose,  I  am  unable  to  find  any  case,  or  any  book  of  autborU}') 
in  which  that  principle  has  been  either  followed  out  into  a  decision,  or  has  been  laid  down  as  a 
rule  of  Scotch  law.  It  appears  to  me  almost  entirely  derived  by  the  appellant  from  what  I 
conceive  to  be  a  misapprehension  of  certain  words  found  in  the  judgment  in  the  cases  of  Cunning- 
ham V.  Cuuninghamf  and  Lapsley  v.  Grierson,  to  which  your  attention  has  been  directed, « 
rather  (if  I  may  venture  to  say  so)  from  a  misapprehension  of  part  of  the  marginal  note  of  one 
of  those  cases.  There  is  nothing  to  warrant  the  proposition,  that,  because  there  was  an  impediment 
to  contracting  the  marriage  existing  at  a  particular  period  of  time,  if,  after  that  impediment  is 
removed,  the  parties  continue  to  live  and  act  in  such  a  way  as  per  se  would  be  sufficient  to  wairani 
the  conclusion  of  marriage— there  is  nothing,  I  say,  to  warrant  the  proposition,  that  the  subse- 
quent conduct  shall  be  rendered  invalid  and  ineffectual  to  prove  marriage  by  reason  of  the 
existence,  at  a  i»ieviou5  period,  of  some  bar  to  the  consent  being  interchan^d.  It  would  be 
very  unfortunate  if  it  were  so.  Marriage  may  be  contracted  between  parties  m  a  foreign  land, 
where  certain  ceremonies  and  observances  are  required  which,  from  igiuirance  or  mistue,  nay 
not  have  been  fulfilled.  They  may  afterwards  come  to  Scotland  and  reside  there  for  years,  coo- 
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dDaing  cohabitation  which  began  after  the  imperfect  and  informal  ceremony.  Then  it  would  be 
ivtt)'  sad  thing,  and  an  unfortunate  thing,  if  such  a  life,  continued  perhaps  for  twenty  or  thirty 
yeari,  »ere  insufficient  to  warrant  the  conclusion  of  marriage  by  reason  of  an  -  antecedent 
ceremoDy  having  talcen  place  between  the  parties,  which  was  insufficient  to  constitute  marriage. 

There  is  no  foundatitm  for  the  argument,  that  the  matrimonial  consent  roust  of  necessity  be 
Kfmcd  to  the  commencement  of  the  cohabitation.  The  argument,  as  ingeniously  put  by  the 
ippeQant^  cotmsel,  is,  that  you  reqaire  a  certain  period  of  time  during  which  cohabitation  with 
WRt  and  repute  has  existed,  in  order  to  warrant  the  inference  of  consent  But  then  that  inf(T< 
race  of  ccmsent,  when  drawn,  must  be  of  consent  at  some  particular  period,  and  the  period  con- 
tended for  by  the  appellant  as  the  commencement  of  the  cohabitation  was  insufficient.  The 
cobalHt^on  itself  having  continued  without  interruption,  would  warrant  no  other  conqlQsion  than 
tfau  vbich  w(Hild  be  warranted  by  the  consent  interchanged  at  a  time  when  it;  was  more 
sufficient.  I  should  undoubtedly  oppose  to  that  another,  and  1  think  a  sounder,  rule  arid  principle 
of  law,  which  is  tliis,  that  if  you  infer  consent  from  cohabitation  attended  by  habit  aha  repute, 
and  by  credit  being  given  to  it,  you  must  infer  that  consent  at  a  time  when  the  parties  were 
compjtent  to  interchange  it.  You  must  therefore  infer  the  consent  to  have  been  given  at  the  first 
moment  when  you  find  the  parties  able  to  enter  into  the  contract.  The  conclusion,  therefore,  that 
I  derive,  and  which  unquestionably  is  consistent  with  the  language  of  the  cases  which  Jiave  been 
referred  to,  is  the  conclusion,  that  the  consent  between  these  parties  was  interchanged  and  given, 
and  that  the  marriage,  therefore,  in  theory  of  law,  took  place  at  the  time  when,  by  the  death  of 
the  first  husband,  they  became  competent  to  enter  into  the  contract. 

Now,  thore  is  nothing  in  the  language  of  Lord  Eldon,  that  interferes  with  that  conctasion. 
On  the  contrary,  when  tne  words  used  in  this  House  by  the  noble  and  learned  Lord  are  con- 
sidered, they  will  be  found  to  be  necessarily  pregnant  with  the  inference,  that  cohabitation 
BotoriouUy  illicit  does  not  interfere  with  the  proof  of  marriage  derived  from  the  continuance  of 
the  cohabitation,  if  the  subsequent  cohabitation  became  as  notoriously  licit,  that  is,  if  the  subse- 
quent cohabitation  as  man  and  wife  was  accepted,  reputed,  and  credited,  as  being  such,  just  as 
dlectaally  and  as  extensively  as  the  former  cohabitation  was  regarded  as  illicit.  The  words  of 
Urd  Eldon,  in  which  I  think  this  conclusion  is  necessarily  involved,  are  these.  He  says : 
"Where  it  was  first"  (that  is,  where  the  cohabitation  was  first)  "notoriously  illicit,  and  where  a 
change  in  the  character  of  the  connexion  must  be  operated,"  (that  is,  in  order  to  bring  out  the 
result  of  tnarriage,)  "and  where  they  found  the  means  employed  for  that  purpose  to  be  such  as 
left  half  the  world  in  doubt,  the  servants,  the  relations— one  half  thinking  one  way,  the  other 
half  the  other — at  what  time,  in  what  circle,  could  it  be  said,  that  there  was  such  a  habit  and 
repute  as  raised  the  presumption,  that  the  parties  had  mutually  consented  to  be  husband  and 
wife?"  And  Lord  Redesdale,  following  out  the  same  train  of  observation,  rests  his  judgment  on 
the  fact,  that  there  was  not  in  that  case  sufficient  habit  and  repute,  for  if  six  people  were  called 
to  affir.n  that  they  believed  them  to  be  husband  and  wife,  there  were  other  six  who  might  also 
be  called  to  affirm,  that  they  believed  the  former  illicit  connexion  to  be  stilt  continuing.  ]t  is 
therefore  palpable,  that  Lord  Redesdale  and  Lord  Eldon  both  considered,  that  this  connexion, 
thongh  in  its  origin  illicit,  might  have  become  a  connexion  attended  with  a  different  reputation, 
and  which  therefore  wotdd  be  sufficient  evidence  of  the  foct  of  marriage. 

And  the  same  thing  is  involved  in  the  other  case  of  Lapsley  v.  Grierscn,  for  in  that  case  it  is 
perfealy  clear,  that  the  parties  began  their  cohabitation  by  living  in  adultery ;  but  if  it  had  been 
proved  to  the  satisfaction  of  this  House,  that  that  cohabitation  was  continued  after  they  knew 
that  the  firit  husband  was  dead,  and  if,  continuing  after  that  event,  it  had  attracted  to  it  the 
general  estimation  and  belief  of  the  parties  having  assumed  the  character  of  husband  and  wife 
when  they  were  free  and  competent  to  do  so,  then  it  is  clear  from  the  reasons  given  for  the 
opposite  conclusion,  that  those  very  same  reasons  would  have  enured,  and  would  have  compelled 
the  noble  and  learned  Lords  to  arrive  at  a  contrary  conclusion  to  that  judgment  which  was 
founded  on  the  absence  of  evidence  of  the  parties  having  known  that  they  were  competent  to 
marry.  If  that  had  been  so,  it  is  clear,  that  those  noble  and  learned  Lords  would  have  arrived 
at  the  amclusion,  that  marriage  was  sufficiendy  proved.  Therefore,  in  the  absence  of  all 
authority  to  lead  your  Lordships  to  the  opposite  conclusion,  I  venture  to  think,  that  you  are  fully 
Justified  in  holding,  that  there  is  no  legal  foundation  (and  cotamly  there  is  no  moral  foundation) 
to  justify  the  argument,  that  because  two  persons  be^  to  cohabit  when  they  are  not.  at  liberty  to 
many  uid  the  cohabitation  continues  afterwards  and  is  actmded  with  a  different  repute,  that 
coha&tation,  with  habit  and  repute,  shiU  not  avail  in  the  law  of  Scotland  to  make  them  married 
persons  in  the  eye  of  the  law. 

There  are  one  or  two  other  points  which  I  will  advert  to  very  shortly,  not  wishing  to  w«uy 
your  Lordships.  The  appellant  founded  himself  upon  the  letter  of  1807,  and  drew  from  it  these 
conclusions: — First,  a  conclusion  of  fact.  He  said  it  is  plain  from  that  letter,  giving  credit  to 
the  fict  that  it  states,  of  a  regular  ceremony  of  marriage,  that  the  matrimonial  consent  between 
the  piniei  was  interchanged  at  that  time.  He  further  says,  that  it  is  impossible  to  believe  or  to 
infer,  that  any  other  matnmonial  consent  bad  been  interchanged  between  the  parties,  fin-  it  would 
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have  bees  unnecessary,  seeing  that  they  resorted  to  that  ceremony.  I  think  it  is  plain,  particu- 
larly after  the  observations  of  my  noble  and  learned  friend  on  my  right,  Lord  Cranworth,  to 
which  I  listened  with  much  pleasure,  that  that  mode  of  regarding  the  letter  is  not  consistent 
either  with  law  or  reason  or  common  sense.  Giving  full  credit  to  the  letter,  which  I  hold  to  be 
no  evidence  whatever  of  the  fact,  but  taking  the  fact  to  be  as  stated  in  the  letter,  it  is  perfectly 
plain,  that  the  only  thing  which  you  can  derive  from  the  fact  of  that  ceremony  having  be« 
performed,  is  this,  that  the  parties  were  very  anxious  to  attract  to  themselves  the  estimation  of 
standing  in  the  relation  of  married  people  ;  and  for  the  sake  of  gaining  that  advantage  they  went 
through  the  ceremony,  although  they  must  both  of  them  have  been  perfectly  well  assured,  that 
that  ceremony  was  insufEcient  to  constitute  a  marriage.  What  moral  conclusion,  therefore,  caa 
yon  derive  from  that?  This  only,  that  they  were  most  anxious  to  have  the  cha^cter  of  being 
husband  and  wife.  How  far,  therefore,  does  that  operate  upon  the  conclusion  derived  from 
their  subsequent  conduct  ?  Why,  it  aids  the  inference,  that  the  subsequent  cohabitation  wbea 
they  became  free  to  marry  was  a  cohabitation  that  necessarily  involved  that  consent  to  become 
husband  and  wife  which  it  is  plain  that  they  desired  to  become,  even  at  that  time  when  there 
was  a  bar  to  their  contracting  a  marriage. 

These  were  the  principal  topics  of  the  argument.  The  appellant  was  bound  to  admit  what 
has  been  demonstrated  by  the  Lord  Ordinary,  and  again  to-day  by  my  noble  and  learned  friends, 
that  the  conduct  of  the  parties  from  1793  to  1806  was  abundantly  sufficient  to  prove  the  fact  of 
marriage.  To  that  must  be  superadded  what  undoubtedly  produces  in  this  case  the  great  moral 
conviction,  that  that  judgment  is  the  right  one,  namely,  that  this  questibn  might  have  been  raised 
between  the  ancestors  of  the  present  parties  in  the  year  1812.  At  that  time  the  father  of  tbe 
respondent  plainly  asserted  that  he  was  tbe  lawful  son  of  James  Campbell,  an  allegation  which 
involved  of  necessity  the  fact,  that  the  father  and  mother  of  William  John  Larabe  Campbell  had 
lived  in  lawful  marriage.  William  John  Lambe  Campbell  accordingly  was  accepted  and  taken 
in  a  solemn  projeeding  as  being  the  heir  of  Glenfalloch  by  reason  of  his  being  the  legitimate 
eldest  son  of  the  father  ^ames  Campbell  It  is  impossible  to  imagine  any  moceeding,  especially 
this  bnng  so  near  the  time  of  the  death  of  James  Campbell,  and  whilst  his  widow  was  hvm& 
more  conclusive  of  the  fact,  that  James  Campbdl  and  Eliza  bis  wife  were  universally  recogniiea, 
accepted,  and  taksn  as  husband  and  wife,  and  that  there  was  no  ground  for  disputing  the  Inti- 
macy of  their  son.  That  title  has  been  followed  by  possession  and  enjoyment  for  more  than 
fifty  years.  It  might  have  been  disputed  again  in  i85c^  but  it  was  not,  and  1  trust,  therefore,tbat 
your  Lordships,  and  that  all  who  attend  to  this  case,  will  be  satisfied,  that  we  have  arrived  at  a 
conclusion  consistent  with  the  actual  law  of  Scotland,  and  that  all  reason  and  sense  dictate  ytw 
coming  to  the  conclusion,  that  this  marriage  ought  not  upon  any  ground  to  be  regarded  as  open 
to  dispute,  and  consequently,  that  the  respondent  is  entitled  to  retain  the  judgment  which  he  has 
obtained. 

I  concur  entirely  in  the  motion  of  my  noble  and  learned  friend. 

Lord  Colonsav. — My  Lords,  I  am  in  the  position  of  having  been  one  of  the  Judges  before 
whom  this  case  was  argued  in  tbe  Court  below.  It  was  my  duty  there  to  express  my  opinion  on 
the  result  of  the  evidence,  and  tbe  arguments  which  were  brought  before  us.  The  case  under- 
went very  full  consideration  in  that  Court ;  and  I  then  gave  my  judgment  very  fully  both  upon 
the  facts  and  upon  the  law,  which  judgment  is  printed  in  the  papers  now  on  your  Lordships' table. 
I  have  since  had  the  benefit  of  hearing  the  very  able  argument  which  has  been  addressed  toyonr 
Lordships  by  the  learned  counsel  in  this  case,  and  of  reconsidering  the  whole  case,  both  on  ^ 
evidence  and  on  the  law,  and  I  see  and  have  heard  no  reason  for  altering  the  judgment  which 
I  then  deliveied,  and  which  led  me  to  the  same  conclusion,  in  fact  and  in  law,  at  which  your 
Lordships  have  arrived  in  the  judgments  which  you  have  now  delivered.  I  therefore  think  it 
would  be  improper  for  me  to  detain  your  Lordships  by  repeating  that  which  is  already  in 
the  possession  or  the  parties,  and  which  lies  in  a  printed  form  on  your  Lordships'  table. 

Mr.  Anderson. — My  Lords,  before  his  Lordship  puts  the  question  to  the  House,  may  I  be 
allowed  to  ask  your  Lordships  to  indulge  me  for  a  moment  on  the  question  of  costs?  Considering 
the  important  question  at  stake  here,  and  that  there  was  a  ditTerence  of  opinion  among  the  Judges 
below,  we  could  scarcely  avoid  coming  to  your  Lordships'  House. 

Lord  Westbury.— My  Lords,  I  trust  your  Lordships  will  not  allow  this  practice  of  raising 
discussions  on  the  question  of  costs  to  be  introduced.  Nothing  can  be  more  mischievous  than 
to  have  a  separate  argument  on  the  subject  of  costs.  Your  Lordships,  according  to  my  experience, 
have  always  deprecated  that  practice,  and  I  trust  yon  will  not  think  this  case  an  exception  to  tbe 
general  rule. 

Lord  Chancellor. — Your  Lordships  have  not  expressed  any  opinion  with  regard  to  costs  in 
this  case.  What  I  was  going  to  propose  to  the  House  was,  that  the  appeal  should  be  dismissed 
with  costs  in  the  usual  way.  I  see  no  reason  for  any  deviation  from  the  general  role  in  tfait 
respect. 

InterlocH^s  affirmait  and  appeal  dismissed  with  costs. 
Appellants  Agents^  Henry  Bucnan,  S.S.C ;  Martin  and  Leslie,  Westminster. — Respondetft 
Agents,  Adam)  Kirk,  and  Robertson,  W.S. ;  Loch  and  Maclaurin,  Westminster.' 
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LONGWORTH  v.  YELVERTON.  [Jr^u/nertt.]  1627 


JUNE  20,  1867. 

Maria  Theresa  Longworth  or  Yelverton,  Appellofit^  v.  The  Hon. 
William  Charles  Yelverton,  Re^ndmt. 

Oath  of  Party — Declarator  of  Mairiage — Interests  of  Third  Parly — Judgment  of  House  of 
Lords— Competency — Miss  L.t  in  action  of  declarator  9/  marriage  against  Y.,  obtained  decree 
in  her /avonr  in  tkc  Court  of  Session^  whtch  decree  was  reverseaby  House  of  LordSfOnd  cause 
vas  remitted  to  Court  of  Session  "  to  do  what  was  Just  and  consistent  with  this  Judgment." 
After  ^^lication  of  this  Judgment,  but  before  extract,  she  presented  petition  for  a  reference 
tf  the  whole  cause  to  the  defender's  oath.  On  the  record  it  appeared  that  K,  after  the  alleged 
marriage  with  Miss  L.,  married  in  regular  form  Mrs.  F.  a  widow,  by  whom  he  had  children 
before  this  action  was  comme?iced,  and  who  was  no  party  to  the  action. 

Held  (affirming  judgment),  (i-)  That  a  reference  to  oath  is  in  the  discretion  of  the  Court j 
(2.)  Considering.,  that  the  interests  of  Mrs.  F.,  a  third  party,  were  involved,  the  reference  was, 
»  ike  exercise  of  the  discretion  of  the  Court,  properly  refused;  (3.)  That  a  reference  to  oath  is 
as  compeient  after  a  final  Judgment  of  the  House  of  Lords  as  after  a  Judgment  of  the  Court 
of  Session  unappealed  fromj  (4.)  That  a  decree  under  such  reference,  if  allowed,  would  be  a 
judgment  in  rem,  and  binding  on  Mrs.  F. 

OpiKioxs,  Thai  since  1 1  Geo.  IV.  and  i  Will  iv.  c.  69,  a  reference  to  oath  in  actions  of  declarator 
of  marriage  is  incompetent, per  Lord  Chelmsford,  L.  C,  dub.  Lord  Colonsay, 

That  in  all  cases  of  declarator  of  marriage  a  reference  to  oath  is  incompetent,  per  LORD 
CUXWORTH.^ 


The  House  of  Lwds  by  their  order  of  28th  July  1864  {aute^  p.  1256)  remitted  this  cause  to  the 
Court  of  Session.  The  respondent,  Major  Yelverton,  there  moved  to  apply  the  judgment ; 
whereupon  tbe  appellant  asked  leave  to  put  in  a  condescendence,  setting  forth  res  novttervenien* 
edmOtiiam.  The  substance  of  the  nev  matter  vas  admissions  of  a  legal  marriage  made  by  the 
respondent.  The  Court  refused  the  appellant's  application,  and  applied  the  judgment,  declaring, 
that  she  was  not  the  wife  of  the  respondent. 

The  appellant  then,  after  this  application  of  the  judgment,  but  before  extract,  tendered  a 
nferoice  of  the  whole  matter  to  the  oath  of  the  respondent  Tbe  Court  refused  the  reference 
to  oath  as  improper  in  the  circumstances. 

The  pursuer.  Miss  Longworth,  appealed  against  the  interlocutor  of  the  First  Division  refusing 
a  reference  to  the  oath  of  Major  Yelverton,  tbe  defender. 

The  appellant  in  her  printed  case  stated  the  following  reasons  for  reversing  the  interlocutor : — 
1.  Because  a  regular  marriage  ceremony  is  no  impediment  or  bar  to  a  declarator  or  proof  of  a 
prior  irregular  marriage.  2.  Because  collusion  is  not  to  be  presumed  or  made  a  basis  of  Judg- 
ment without  proof.  3.  Because  the  marriage  of  Mrs.  Forbes  with  the  respondent  was  not 
entered  into  bond  fide,  or  without  notice  of  his  prior  marriage  with  the  appellant.  4.  Because 
the  matters  of  discretion,  on  which  the  judgment  appealed  against  is  rested,  are  not  such  as 
oiu^t  to  arrest  Uie  operation  of  a  wdl  established  rule  of  law. 

Tbe  respondent  in  his  printed  case  stated  the  following  reasons  for  affirming  the  interlocutor : 
—I.  Because  in  applying  the  judgment  the  House  of  Lords  of  28th  July  1864,  the  Court  of 
Session  carried  into  effect  the  directions  given  to  them  by  your  Lordships,  and  it  would  luive 
been  incompetent  for  the  Court  to  have  granted  the  appellant's  application.  2.  Because, 
iirespeaive  of  the  remit  of  the  House  of  Lords,  the  application  was  incompetent.  3.  Because, 
even  if  the  appellant's  application  were  otherwise  competent,  she  had  not  shewn  that  due 
diligence  bad  been  used  by  her  in  bringing  it  forward,  and  because,  even  although  she  had,  the 
nianer  sought  to  be  established  would  not  have  affected  tbe  ultimate  Judgment  pronounced. 
4-  Because  the  proposed  reference  to  oath  is  incompetent,  in  respect  tbe  status  and  interests  of 
Mrs.  Forbes  or  Yelverton,  the  respondent's  wife,  and  the  issue  of  their  marriage,  which  are 
inseparable  from  those  of  the  respondent  himself,  are  involved  in  the  cause.  5.  Because  the 
rcfaence  to  oath  is  incompetent  in  respect  of  the  judgment  of  the  House  of  Lords  of  28th  July 
1864.  6.  Because  the  reference  to  oath  is  incompetent,  in  respect  of  the  criminal  nature  of  the 


'  See  previous  report  3  Macph.  654;  37  Sc.  Jur.  332.  S.  C.  L.  R.  i  Sc.  Ap.  218;  5  Macph. 
H.  L.  144;  139  Sc.  Jur.  635. 
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charges  involved  in  the  cause.  7.  Because  even  though  the.reference  to  oath  vere  competent 
it  was  properly  rejected  in  the  exercise  of  the  discretionary  power  of  the  Court  below. 

The  appellant  argued  in  person  (assisted  by  y.  C.  Smith). — The  ordinary  rule  is  to  grant  the 
reference  to  oath  in  all  cases  at  any  stage  of  the  cause  before  extract.  Though  in  point  of  form 
it  is  discretionary  in  the  Court  to  allow  the  reference,  yet  the  Court  exercises  its  discretion  on 
fixed  rules,  and  there  is  no  instance,  in  which  the  Court  has  ever  refused  the  reference  in  a 
declarator  of  marriage.  It  was  allowed  in  Dalsiel  v.  Richmond,  M.  9407 ;  Gray  v.  Leny,  Hume's 
Dec.  414  ;  M'lnnesw.  More,  3  Paton,  App.  40.  There  can  be  no  distinction  in  principle  between 
allowing  a  reference  after  a  judgment  of  the  House  of  Lords  on  a  question  of  fact,  and  allowing 
it  after  a  verdict  of  a  jury  in  the  Court  of  Session — Clark  v.  Hyndman,  20th  November  1819, 
F.  C. ;  Wallace  v.  Robertson,  2  D.  204;  Binnie  v.  Willox,  6  D.  520;  Murray  v.  Murray,  i  D. 
484 ;  Bannertnan  v.  Melville,  ante,  p.  323,  The  cases  of  Reid  v.  Hope,  4  S.  402,  and  Pattinson 
V.  Robinson,  9  D.  226,  are  no  authorities  against  the  appellant. 

It  is  objected,  that  the  reference  ou^ht  not  to  be  allowed,  because  it  would  be  to  compd  the 
respondent  to  swear  in  suam  turpitudinem.  But  it  does  not  follow,  if  he  were  to  affirm  all  the 
questions,  that  he  muit  be  guilty  of  bigamy,  for  that  depends  on  the  ingredient  of  a  jmaAu 
animus,  which  may  be  wanting,  and  would  negative  any  crime ;  or  he  may  defend  himself  by 
declining  to  answer.  The  better  opinion  is,  that  since  i  Will.  iv.  c.  37,  §  9^  and  15  and  16  Vict 
.  c.  27,  no  person  can  now  object  to  be  a  witness  on  this  ground,  though  he  may  decline  tp  answer 
any  question  that  might  criminate  himself.  The  cases  of  Roger  w.  Cooper,  2  S.444;  APEackem 
v.  Ewing,  3  S.  9 ;  and  Thomson  v.  Young,  7  S.  32,  were  before  the  former  AcL 

Another  objection  to  this  reference  is,  that  the  interests  of  Mrs.  Forbes,  a  third  party,  may  be 
prejudiced.  But  justice  to  the  appellant  requires  this  remedy  at  all  hazards,  and  Mrs.  Forbes, 
having  had  notice,  cannot  set  up  this  objection.  Besides,  the  objection,  if  good,  would  equally 
apply  to  the  ordinary  remedy  by  proof.  It  is  an  objection  which,  if  allowed,  ought  to  be  set  up 
by  Mrs.  Forbes  being  cited  as  a  party,  though  it  seems  never  to  have  been  the  practice  to  call 
the  second  wife — yoUy  v.  Macgregor,  3  W.  S.  85  ;  Pennycook  v.  Grinton,  M.  1 2,677  ;  Wright  v. 
Wright's  Trustees,  15  S.  767.  Besides,  a  reference  to  oath,  being  a  transaction,  cannot  be  used 
to  prejudice  third  parties,  and  could  not  be  used  as  res  judicata  against  third  parties — Kerry. 
Martin,  14  S.  1104;  Norris  v.  Gilchrist,  9  D.  466;  Robertson  v.  Melville,  22  D.  893;  GilU^ 
v.  Russel,  19  D.  897.  Mrs.  Forbes  vmild  not  be  barred  from  afterwards  raising  an  action  of 
declarator  of  marriage— Z><z/r)riH^/^  Ferguson,  Rep.  No.  i.  Another  objection  to  this  reference 
is  the  fear  of  collusion ;  but  there  can  be  no  force  in  this  objection,  when  it  is  perfectly  certain 
there  is  no  collusion  in  this  case. 

The  Attorney  General  (Rolt),  and  Andersen  Q.C.,for  the  respondent. — The  House,  having 
made  a  remit  to  the  Court  of  Session  for  the  sole  purpose  of  applying  the  former  judgment,  had 
no  jurisdiction  to  allow  a  reference.  There  is  no  evidence  of  such  a  reference  being  allowed 
a^era  judgment  of  this  House  exhausting  the  merits.  The  case  of  Reid  v.  Hope,  4  S.  402; 
Pattinson  v.  Robertson,  9  D.  226,  do  not  prove  the  contrary.  Besides,  the  application  was  too 
late,  for  the  judgment  had  been  already  applied.  Even  if  the  reference  were  competent  in  other 
respects,  it  is  made  incompetent  by  the  Judicature  Act — 6  Geo.  iv.  c.  120,  §  10,  and  by  1 1  Geo. 
IV.  and  [  Will.  IV.  c.  69,  §  36 ;  Minrhead  v.  Muirhead,  8  D.  786.  The  reference  is  incompetent, 
because  the  interests  of  third  parties  are  involved.  The  general  rule  is,  that  a  decree  fixing 
status  is  res  judicata  against  all  the  world,  being  a  judgment  in  rem — Huguenin  v.  Meddowcrojl, 
4  Moore,  Pr.  C.  386;  Perry  v.  Meddowcroft,  10  Beav.  122;  Bell's  Pr.  §  2265.  In  strictness, 
Mrs.  Forbes  would  be  entitled  to  intervene  as  a  party,  on  this  very  ground  of  the  judgment  being 
in  rem— Dalrympie  v.  Dalrympie,  2  Hagg-  54;  yolfy  v.  Mcugnger,  3  W.S.  85.  The  ime 
principle  on  which  a  reference  to  oath  is  aHowed  is,  ttut  it  is  conimed  to  cases  where  tbetwo 
parties  litigating  represent  all  the  interests  involved — Per  Lord  Moncreiff  in  Adam  v.  Madadi^ 
Ian,  9  D.  560;  per  Lord  Pitmtlty,  Tower  v.  Metn,  1 1  July  1829,  F.C.  In  the  cases  where  the 
reference  has  been  allowed,  no  interests  of  third  parties  were  involved — Pennycook  v.  Grintony 
15  Dec.  1752,  F.  C. ;  M.  12,677;  Fergus.  Rep.  95;  Elch.  Notes,  Proof,  No.  10:  Dahnell v.  Rich- 
mond, M.  9407 ;  Gray  v.  Leny,  Hume,  414.  And  in  the^first  case  it  was  not  a  reference  to  oath 
at  all  in  the  strict  sense,  but  only  the  ordinary  oath.  A  reference,  bsing  a  transaction,  must 
necessarily  bind  only  the  parties  to  it,  and  if  the  necessary  result  is  to  bind  those  parties,  then  it 
must  be  incompetent— Ersk.  1.  2,  8  ;  Forbes'  Inst.  iv.  l,  8  ;  Bell's  Pr.  §  2263  ;  Suir,  iv.  44,  6  ; 
Voet,  xii.  2,20;  Digest  xii.  2,  2-5.  Another  objection  to  the  reference  is,  that  it  involves 
criminality  in  the  defendant,  i.  e.  adultery  and  bigamy,  and  therefore  is  incompetent — Stair,  iv. 
44,  5  ;  Bankton,  iv.  32 ;  Hume's  Com.  336 ;  Bell's  Pr.  §  2263 ;  Ersk.  iv.  2,  9. 
[Lord  Chancellor. — How  cotild  an  oath  extorted  under  a  r«eFence  of  this  kind  be  used  in  a 
criminal  prosecution  ?] 

The  better  opinion  is,  that  it  would  be  good  evidence  in  a  prosecution  against  the  party  who 
emits  the  oath.  Courts  have  always  refused  to  allow  questions  on  oath  which  are  in  suam  tur- 
pitudinem-^Roger  Y.  Cooper,  2  S.  444;  WEackem  s.Ewu^t  3  S.  410;  Maecalium  v.MacCali, 
3  S.  551. 
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Bot admitting  the  competency  of  the  Court  to  grant  a  reference^  still  it  is  not  a  matter  of  right, 
bm  of  discretion,  and  in  the  exercise  of  a  sound  discretion  the  reference  should  be  refused — 
JtiUkit  V.  Afackay,  3  W.  S.  484 ;  Bell's  Pr.  ^  2863 ;  PaUinson  v.  Robertson,  9  D.  226.  The 
reasons  for  refusing  are  the  injury  that  may  be  done  to  Mrs.  Forbes  without  her  being  represented; 
it  woold  put  a  dangerous  power  in  the  respondent,  and  might  lead  to  renewed  litigation ;  if  the 
respondent  refused  to  answer  on  the  ground,  that  his  answer  may  criminate  him,  he  would  b6 
Xma  as  «Hife«ed,  and  the  same  injury  would  indirectly  result  to  Mrs.  Forbes.  Therefore,  on 
aU  the  points,  the  Court  below  rightly  refused  this  reference. 

Cur.  adv.  vult. 

Lord  Chancellor  Chelmsford. — This  is  an  appeal  from  an  interlocutor  of  the  First 
Di\'i5ioQ  of  the  Court  of  Session,  refusing  to  sustain  a  reference  to  the  oath  of  the  respondent 
upon  a  minute  of  reference  tendered  by  the  appellant  for  that  purpose,  and  Bnding  the  appellant 
liable  to  the  respondent  in  the  expenses  incurred  by  him  since  the  12th  of  December  1864,  the 
date  of  lodging  the  minute  of  reference  to  oath.  The  proceedings  which  had  taken  place  in  the 
cause  (which  was  a  conjoint  action  of  declarator  of  marriage  and  putting  to  silence)  before  the 
proposed  reference  to  oath  must  be  shortly  recalled  to  your  Lordships'  attention.  The  two 
aatons  having  been  conjoined  and  debated  before  the  Lord  Ordinary,  his  Lordship,  on  the  3d 
of  July  1862,  issued  an  interlocutor  finding,  that,  in  the  action  of  declarator  of  marriage,  the 
appellant  had  not  instructed  that  she  was  the  wife  of  the  respondent,  and  assoilzied  the  respond' 
ent  from  the  conclusions  of  the  action,  and,  in  the  action  of  declarator  of  freedom  and  putting  to 
»lence,  declaring  against  the  appellant,  confonn  to  the  conclusions  of  the  said  action.  The 
appellant  presented  to  the-  First  Division  of  the  Court  of  Session  a  reclaiming  note  against  thd 
above  judgment  of  the  Lord  Ordinary,  and  on  the  19th  of  December  1863,  the  Lords  pronounced 
an  interlocutor  recalling  the  interlocutor  of  the  Lord  Ordinary,  and  in  the  action  of  declarator  of 
inani^  finding,  that  the  appellant  had  instructed,  that  she  was  the  wife  of  the  respondent,  and 
in  the  action  of  declarator  of  freedom  and  putting  to  silence,  assoilzieing  the  appellant  from  the 
conclusions  of  the  said  action.  This  interlocutor  was  brought  by  appeal  to  this  House,  and  after 
long  argument  at  the  bar  your  Lordships  ordered,  that  the  interlocutor  complained  of  be  reversed, 
and  declared,  that  the  Inner  House  (First  Division)  of  the  Court  of  Session  ought  to  have  refused 
the  reclaiming  note  of  the  present  appellant  against  the  interlocutor  of  the  Lord  Ordinary  of  the 
3d  of  July  1862,  and  to  have  adhered  to  the  said  interlocutor  of  the  Lord  Ordinary,  save  as  to 
damages  and  expenses,  and  further  ordered,  "  that  the  cause  be  remitted  back  to  the  Court  of 
Session  in  Scotland,  to  do  therein  as  shall  be  just  and  consistent  with  this  declaration,  direction, 
aad  judgment." 

The  respondent  presented  the  usual  petition  to  the  Court  to  apply  the  judgment,  which  was 
opposed  on  the  part  of  the  appellant,  for  whom  a  note  was  lodged,  praying  the  Court  to  super- 
irae  consideration  of  the  petition  in  the  mean  time,  and  craving  leave  to  put  in  a  condescendence 
fimnoviter  venuns  ad  mtiiiam.  The  proposed  condescendence  alleged,  that,  since  the  judg- 
ment of  this  House,  the  pursuer  was  informed,  that  Major  Yelverton,  the  respondent,  when  on  a 
visit  to  his  deceased  brother,  the  Hon.  Frederick  Yelverton,  in  the  presence  of  Sarah  Mallin, 
who  was  at  the  time  attending  the  brother  as  a  sick  nurse,  acknowledged  and  admitted,  that  he 
had  married  the  appellant  in  Scotland,  and  renewed  his  marriage  vows  in  Ireland;  that  Sarah 
Mallin  died  in  the  Meath  Hospital,  and  when  she  was  in  a  dying  state,  and  attended  by  the  Rev. 
Edward  George  Campbell,  informed  him  what  had  passed  between  the  two  brothers,  and  Mr. 
Campbell  communicated  it  to  the  appellant.  The  Court  of  the  First  Division,  after  argument, 
jRonounced  an  interlocutor  on  the  loth  of  December  1864,  by  which  they  refused  the  desire  or 
the  appellant's  note,  and  applied  the  judgment  of  this  House. 

After  this  interlocutor,  a  minute  of  reference  to  oath  was  tendered  on  behalf  of  the  appellant. 
Which  minute  was  in  the  following  terms: — "The  pursuer  in  the  said  declarator  of  marriage 
hereby  refers  the  whole  cause  to  the  oath  of  the  defender,  the  said  William  Charles  Yelverton 
and  a  petition  was  presented,  praying  the  Court  to  sustain  the  minute  of  reference  to  oath.  The 
Court  of  the  First  Division,  on  the  loth  of  March  1865,  pronounced  the  interlocutor  appealed 
from.  Against  this  interlocutor  and  a  subsequent  one  approving  of  the  auditor's  report  on  the 
account  of  the  expenses,  this  appeal  is  brought. 

It  must  be  taken  as  a  settled  rule  of  law  in  Scotland,  that  there  may  be  a  reference  to  the  oath 
of  a  pany  at  any  time  between  the  closing  of  the  record  and  the  extracting  of  the  decree,  although 
every  other  mode  of  proof  has  been  previously  tried  and  has  failed.  If  the  reference  to  oath  is 
made  originally,  there  can  be  no  sulKequent  trial,  because,  as  Lord  Stair  says,  (iv.  44,  2,)  "  the 
party  to  whose  oath  of  verity  a  point  is  referred  may  refuse  to  swear  till  the  adverse  party  not 
aly  renounce  all  other  methods  of  proof,  but  depose,  that  he  knows  of  none,  and  particularly, 
that  he  is  possessed  of  no  probative  writing  by  which  he  may  make  good  bis  plea," 

But,  however  strange  it  may  appear  to  those  who  are  unaccustomed  to  the  practice  of  the 
Scotch  courts,  that  a  party  having  attempted  to  prove  a  case  by  testimony,  and  having  failed, 
should  be  allowed,  almost  at  the  last  moment,  even  after  final  judgment,  to  resort  to  a  new  method 
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of  proceeding  of  which  he  had  his  choice  from  the  first,  yet  such  being  the  law  we  are  bound  not 
to  question  out  to  administer  it  The  reason  why  this  reference  to  oath  is  allowed  at  so  late  a 
sta^  of  the  proceedings  seems  to  be,  that  until  judgment  is  extracted  the  cause  is  still  in  C«irL 
This  being  so,  there  can  be  no  diflference  in  principle  between  the  case  where  a  judgment  is  final 
in  the  Scotch  Courts  because  not  appealed  from,  and  a  final  judgment  of  this  House,  which 
equally  requires  extract  before  execution  can  issue.  It  was  argued  for  the  respondent,  that  the 
appeal  from  the  interlocutor  having  brought  away  the  whole  record,  the  cause  is  as  much  out  of 
Court  as  it  is  af^er  extract  But  this  is  not  correct.  Pending  the  appeal,  the  record  was  taken 
away  from  the  Court,  and  all  proceedings  upon  it  were  suspended ;  but  upon  the  judgment  of  the 
House  being  pronounced,  it  was  ordered,  "  that  the  cause  be,  and  is  hereby,  remitted  back  to  the 
Court  of  Session,  to  do  therein  as  shall  be  just  and  consistent  with  this  declaration,  direction,  and 
judgment"  So  that  after  the  judgment  of  the  House,  the  record  was  sent  back  to  the  Court  of 
Session,  and  was  exactly  in  the  same  position  as  if  a  final  judgment  had  been  pronounced  by  that 
Cour^  which  was  either  unappealable  or  unappealed  from,  and  the  cause  remains  in  the  CouR 
until  extract.  I  think,  therefore,  that  the  appellant's  reference  to  oath  was  competent  in  respect 
of  the  time  at  which  the  minute  was  tendered. 

But  it  was  extended  on  the  part  of  the  respondent  that  a  reference  to  oath  is  inadmtsuble  in 
a  case  of  declarator  of  marriage,  and  especially  where,  as  in  this  case,  the  interests  of  third 
persons  are  concerned.  With  respect  to  the  competency  of  a  reference  to  oath  in  adeclaratorof 
marriage,  I  am  strongly  of  opinion  that,  whatever  may  have  been  the  practice  form^ly,  since 
the  Statute  ii  Geo.  iv.  and  i  Will.  iv.  cap.  69,  such  a  proceeding  is  incompetent.  The  33d 
section  of  this  Act  enacts,  "  that  all  actions  of  declarator  of  marriage,"  and  other  enumerated 
consistorial  actions,  "  shall  be  competent  to  be  brought  and  insisted  upon  only  before  the  Court 
of  Session."  And  by  the  36th  section,  "  no  decree  or  judgment  in  favour  of  the  pursuer  shall  hs 
pronounced  in  any  of  the  consistorial  actions  therein  before  enumerated  until  the  grounds  of 
action  shall  be  substantiated  by  sufficient  evidence."  In  the  case  of  Afuirhead  v.  Muirkead,  S 
D.  786,  which  was  an  action  of  separation  a  mensd  ei  thoro,  brought  by  a  wife  on  the  ground  of 
ill  usage,  the  husband  admitted  on  the  record  conduct  which  in  the  opinion  of  the  Lord  Ordinary 
was  sufficient  to  justify  the  conclusions  of  the  action.  Upon  the  case  coming  before  the  Court 
upon  a  verbal  report  by  the  Lord  Ordinary  for  instructions.  Lord  Mackenzie  said,  and  the  rest 
of  the  Court  concurred,  "  I  read  the  words  '  sufficient  evidence  '  as  meaning  sufficient  evidence 
independent  of  the  admissions  of  the  party.  I  think  the  Act  meant  entirely  to  exclude  admis- 
sions, and  requires  extrinsic  evidaice."  Now,  it  is  quite  clear,  that  an  admission  upon  the  record 
can  never  be  regarded  as  evidence,  but  the  Court  could  not  have  meant  to  say,  that  if  proof  had 
been  led  in  the  case  admissions  proved  to  have  been  made  by  the  husband,  that  he  had  ill  nsed 
his  wife,  would  not  have  been  evidence,  and  might  not  have  been  sufficient  evidence.  But  an 
oath  upon  reference  is  not  evidence  at  alL  As  my  noble  and  learned  Friend  Lord  Colonsay  said 
in  this  case  in  the  Court  of  Session,  **  A  reference  to  oath  is  not  what  we  are  accustomed  to 
regard  as  testimony  proper.  It  is  neither  parole  nor  documentary  evidence.  An  oath  taken  upon 
a  reference  is  not  the  examination  of  a  witness.  It  is  what  is  technically  called  oath  of  party." 
And  again,  "It  is  not  to  be  taken  in  connexion  with  documentary  or  parole  evidence,  that  has 
been  adduced.  It  may  be  hostile  to  all  other  evidence.  It  is  to  be  judged  by  itself;  and  the 
question  for  the  Court  to  determine,  upon  an  oath  emitted  under  a  reference,  is  not  what  upon 
the  aspect  of  the  whole  cause  appears  to  be  the  truth  of  the  matter,  but  it  is,  What  has  the  party 
sworn  ?"  As  a  party  by  referrmg  to  the  oath  of  his  adversary  renounces  all  other  species  of 
proof,  and  as  the  "  oath  emitted  under  a  reference  "  is  not  evidence,  a  decree  pronounced  in  a 
declarator  of  marriage,  founded  upon  this  mode  of  proceeding,  would  be  a  violation  of  the 
express  words  of  the  Statute,  as  the  grounds  of  the  action  would  not  have  been  substantiated  by 
"  sufficient  evidence."  A  reference  to  oath,  therefore,  cannot,  in  my  opinion,  be  competent  in 
this  description  of  action. 

But  supposing  a  reference  to  oath  to  be  admissible  in  an  action  of  declarator  of  marriage,  it 
ought  not  to  be  permitted  in  any  case  where  the  rights  and  interests  of  third  persons  would  be 
prejudiced  by  a  decree  founded  upon  an  oath  affirmative  of  the  reference.  That  would  be  the 
necessary  consequence  of  such  a  decree  in  the  present  case.  It  appears  upon  the  record,  that 
after  the  time  of  the  alleged  marriage  with  the  appellant  the  respondent  was  married  in  June 
1858,  in  Edinburgh,  to  Mrs.  Forbes,  the  widow  of  Professor  Forbn.  A  decree,  therefore, 
establishing  the  validity  of  the  marriage  of  the  appellant  and  the  respondent  must  necessarily 
deprive  Mrs.  Forbes  of  the  status  which  she  acquired  by  her  marriage  with  the  respondent;  and 
this  consequence  would  be  the  result  of  what  is  called  a  "transaction"  or  "judicial  contract" 
between  persons  engaged  in  a  litigation  to  which  she  is  no  party. 

It  was  said,  however,  by  the  appellant,  that  the  reference  to  oath  could  not  prejudice  Mrs. 
Forbes,  because  the  oath  affects  the  parties  to  the  transaction  only ;  and  that  no  judgment  on  it 
could  be  res  Judicata  against  her,  being  res  inter  alios  acta.  It  is  ^uite  true,  that  the  oath  of  verily 
would  not  affect  third  persons ;  but  there  may  be  cases  in  which  it  must  of  necessity  prejudice,  if 
not  conclude,  the  rights  of  strangers  to  the  proceeding.    In  such  cases  the  reference  to  oatb  is 
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Bot  admissible,  for,  as  was  said  by  Lord  Moncreiff,  in  AMm  v.  Maclachlan,  9  D.  560,  "  the 
poeral  case  of  reference  to  the  oath  of  party  is  where  the  party  referring  and  the  party  referred 
to  stand  wich  opposed  interests  on  the  matter  referred,  and  where  no  other  interest  is  involved." 
l^poD  this  point  I  may  borrow  the  language  of  Lord  Stowell  in  Dalryrnple  v.  Dalrympie,  2  Hagg. 
Coos.  58,  where  he  saya^  "the  lady  of  the  second  marriage  is  not  here  made  a  party  to  the  suit. 
She  might  have  been  so  in  point  of  form  if  she  had  chosen  to  intervene.  In  substance  she  is,  for 
lier  marriage  is  distincdy  pleaded  and  proved,  and  is  as  much,  therefore,  under  the  eye  and  under 
the  attention  and  under  the  protection  of  the  Court  as  if  she  were  formally  a  party  to  the  question 
itipecting  the  validity  of  this  marriage,  which  is  in  effect  to  decide  upon  the  validity  of  her  own. 
For  I  take  it  to  be  a  position  beyond  the  reach  of  all  argument  and  contradiction,  that  if  the  first 
marriage  be  legally  good,  the  second  marriage  must  be  legally  bad."  If  upon  the  oath  of  refer- 
ace  in  this  case  a  decree  were  made,  establishing  the  marriage  of  the  appellant  and  respondent, 
there  can  be  no  doubt,  that  it  would  be  binding  upon  Mrs.  Forbes.  It  would  be  a  Judgment  in 
which  has  been  defined  to  be  "an  adjudication  pronounced  upon  the  status  of  some  particular 
subject  matter  by  a  tribunal  having  competent  authority  for  that  purpose"  (z  Smith's  Leading 
Cases,  439) ;  and  the  characteristic  quality  of  a  judgment  in  rem  is,  that  it  furnishes  in  {^eral 
c<mdi»ive  proof  of  the  facts  adjudicated,  and  is  bindii^  on  all  persons  whomsoever.  If  the 
reference  to.  oath  were  to  be  admitted  in  this  case,  Mrs.  Forbes  might  be  deprived  of  her 
staiui  as  a  wife  by  a  decree  made  behind  her  back,  and  which  she  would  never  afterwards  be 
able  to  question. 

But  there  is  a  further  objection  to  the  reference  to  oath  in  this  case — that  the  answer  to  it  in 
the  affirmative  (an  answer  which  the  appellant  must  be  taken  by  her  reference  to  expect  to  receive) 
necessarily  involves  an  admission  by  the  respondent  of  criminality.  If  the  respondent  were  to 
admit  the  alleged  marriage  between  himself  and  the  appellant,  be  must  confess,  that  be  has  been 
guilty  of  bigamy.  And  this  necessary  effect  of  an  amrmative  answer  plainly  appears  upon  the 
re:onJ,  where  the  marriage  of  the  respondent  with  Mrs.  Forbes  at  a  date  subsequent  to  the  lime 
of  his  alleged  marriage  with  the  appellant  is  pleaded.  The  appellant  says  in  her  printed  case., 
"  There  are  cases  in  which  a  reference  to  oath  was  refused  on  the  ground,  that  a  party  should  not 
he  compelled  to  swear  in  suam  turpitudinem.  But  all  these  cases  were  prior  in  date  to  the  Act 
1st  of  William  IV.,  cap.  37,  the  ninth  section  of  which  abolished  infamy  as  a  ground  of  incom- 
petency of  a  witness.  The  Act  1 5th  and  i6th  of  Victoria,  cap.  27,  further  removes  all  impedi- 
mnus  to  the  admissibility  of  the  evidence  of  persons  convicted  of  crime.  In  the  present  state  of 
ttelawofevidence  it  is  obvious,  that  in  ^zvA^&til  Roger y  2  S.  444^  M'Eachem,  3  S.  9,  and  Thorn- 
•cm.  7  S.  32»  the  partis  who  were  not  obliged  to  swear  in  suam  tur^udinem  would  now  be  com- 
petent and  compellable  witnesses  in  similar  cases,  vith  the  option  of  declining  to  answer  any  ques- 
tion, that  might  criminate  themselves."  Such  is  the  argument  of  the  appellant  upon  this  point, 
which  leaves  out  of  view  one  very  important  consideration.  It  is  true,  that  the  party'in  a  case 
of  reference  to  oath  may  refuse  to  answer,  if  thereby  he  would  criminate  himself.  But  then  the 
effect  is,  that  he  is  taken  to  have  confessed  the  facts  which  are  referred  to  bis  oath,  and  exactly 
tbc  saine  benefit  results  to  the  party  making  the  reference  as  if  he  had  obtained  an  affirmative 
ans»er.  In  the  present  case,  therefore,  the  respondent,  if  he  answered  affirmatively,  would  have 
ulmitted  himself  to  have  been  guilty  of  bigamy ;  or,  if  he  bad  refu  ied  to  answer,  Mrs.  Forbes 
voald  have  been  conclusively  wprived  of  all  the  rights  which  she  had  acquired  by  her  marriage 
»iih  the  respondent. 

AU  the  preceding  objections  to  tbe  reference  to  oath  in  the  present  case  naturally  lead  to  the 
randusion  at  which  I  have  arrived — that  the  Court  of  Session  was  right  in  refusing  to  sustain 
dte  reference.  There  can  be  no  doubt,  that  a  reference  to  oath  is  not  the  absolute  right  of  a  party, 
bot  that  it  is  in  tbe  equitable  discretion  of  the  Court  to  admit  or  to  refuse.  Lord  MoncreiflF,  in 
the  case  of  Pattinson  v.  Robertson,  said  : — "  I  could  not,  perhaps,  go  quite  so  far  as  Lord  Congle- 
hn  did  ID  tbe  case  of  Robertson^  though  in  that  approved  by  Lord  Chancellor  Lyndmurst, 
diat  the  reference  to  oath  is  in  our  law  a  mere  appeal  to  the  equitable  discretion  of  the  Court ; 
but  I  agree  so  that,  though  regarding  it  as  a  Ic^i  right  to  appeal  by  motion  to  the  Court  to 
that  mode  of  proof  as  an  ultimate  remedium,  it  may  still  be  in  the  discretion  of  the  Court  to  allow 
it,  under  the  circumstances  of  any  particular  case."  Now,  assuming,  that  there  may  be  a  refer- 
ence to  oath  in  an  action  of  declarator  of  marriage,  yet  where,  as  in  this  case,  the  interests  of  a 
third  person  are  affected,  and  may  be  irrevocably  bound,  and  where  the  effect  of  the  reference  nmy 
be  either  to  compel  the  confession  of  a  crime  or  to  conclude  the  rights  of  another  by  a  refusal  to 
^aswer,  I  think,  that  the  Court  of  Session  were  perfectly  justified  in  the  exercise  of  a  sound 
judicial  discretion  in  refusing  to  sustain  the  reference  to  oath  in  this  case,  and,  that  their 
interiocutors  ought  to  be  affirmed. 

Lord  Cranworth. — My  Lords,  my  noble  and  learned  friend  on  the  woolsack  having  had 
the  goodness  to  communicate  to  me  an  outline  of  the  opinion  which  he  was  about  to  deliver  in 
novii^  the  judgment  of  your  Lordships'  House,  and  concurring  as  I  do  with  my  noble  and  learned 
fnend  in  the  whole  of  that  judgment,  I  do  not  think  I  am  called  on  to  trouble  your  Lordships 
vith  many,  I  might  say  perhaps  with  any,  ot>servations. 
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I  wish  it,  however,  to  be  tinderstood,  that  though  my  noble  and  learned  friend  has  refeired  to 
the  Statute  of  1 1  Geo.  IV.  and  i  Will,  iv.,  transferring  the  consistorial  jurisdiction  in  Scotland  to 
the  Court  of  Session,  as  being  in  some  respects  the  foundation  of  his  judgment;  and  althcnigh 
it  may  be  very  truly  said,  that  that  Statute  confirms  the  view  which  may  be  otherwise  taken  on 
the  subject,  I  must  confess,  that,  independently  of  that  Statute,  I  cannot  believe,  that  it  can  be 
the  law  of  Scotland,  that  in  such  a  case  as  this  there  should  be  a  reference  to  oath.  The  principle 
on  which  that  reference  is  allowed  is  so  clearly  stated  by  Lord  Moncreiff  in  Adam  v.  Maclachlan 
in  the  passage  quoted  by  my  noble  and  learned  friend,  that  I  should  be  willing  to  rest  my  judg- 
ment on  that  authority,  even  if  the  Statute  had  not  existed.  '*  The  general  case  "  (he  says),  "  of 
reference  to  the  oath  of  party  is  where  the  party  referring  and  the  party  referred  to  stand  with 
opposed  interests  on  the  matter  referred,  and  where  no  other  interest  is  involved." 

When  that  is  the  case,  there  is  perhaps  no  absurdity,  (so  to  say,)  even  at  the  very  last  moment 
of  time,  io  allowing  the  r^erence  to  the  oath  of  a  party.  But  the  moment  you  get  beyond  tfaa^ 
the  moment  you  get  a  case  in  which  the  interests  of  third  parties  are  involved,  it  appears  to  me 
to  t>e  a  proposition  that  cannot  be  sustained  even  upon  the  authorities  which  have  been  referred 
to,  that  sncn  can  bs  the  law  of  Scotland  or  of  any  civilized  country. 

There  is  no  doubt  that  there  have  been  consistorial  cases  which  have  been  referred  to^  in  which 
a  reference  to  oath  has  been  admitted,  but  there  has  been  no  such  case  in  which  the  doctrine  has 
been  affirmed  by  this  House,  and  I  cannot  admit  that  that  is  a  principle  that  could  have  been 
properly  recognized  and  acted  upon  in  those  cases,  if  they  involved,  as  I  believe  some  of  them 
did,  the  interests  of  third  persons,  as  certainly  is  the  case  here. 

Even  if  there  bad  been  no  marriage  with  Mrs.  Forbes,  I  very  much  doubt  whether  in  any  case 
of  a  question  of  status,  there  can  be  such  a  reference  to  oath,  because  the  interests  of  third  jiersons 
are  necessarily  involved.  When  the  question  is,  whether  a  person  is  or  is  not  a  married  woman, 
the  interests  of  all  the  creditors  who  have  trusted  her  must  be  involved.  Therefore,  I  tliinlf 
general  principle  goes  far  to  exclude  it  in  all  cases. 

But  even  if  that  were  not  so,  the  last  observation  of  my  noble  and  learned  friend  seemed  to 
me  to  be  perfectly  satisfactory,  namely,  that  it  is  clear  on  all  the  authorities,  that  such  a  reference 
is  not  the  absolute  right  of  any  party,  but  (mly  a  right  which  the  Court  in  its  discretion  may  or 
may  not  allow  ;  and  it  would  have  been  a  highly  improper  exercise  of  its  discretion  to  have 
allowed  it  in  this  case. 

Lord  Westburv. — My  Lords,  it  is  not  my  intmtion  to  give  any  vote  on  this  question.  I 
was  compelled  to  be  absent  during  part  of  the  argument.  As  some  reference  has  been  made  to 
that  absence,  I  may  say  it  was  involuntary,  constrained  by  a  severe  domestic  misfortune.  But 
I  had  the  advantage  of  hearing  the  whole  of  the  appellant's  address,  and  if  1  had  felt  that  there 
was  any  reasonable  ground  for  believing  that  this  appeal  could  be  sustained,  I  should,  out  of 
feeling  for  the  appellant,  have  struggled  very  much  to  compel  myself  to  attend  during  the  rest 
of  the  argument  But  I  am  obliged  to  say,  that  I  felt  after  that  address,  from  the  impression 
which  I  then  received,  that  there  was  no  ground  on  which  this  judgment  of  the  Court  below 
could  be  questioned.  I  will  not,  however,  give  that  in  the  form  of  a  judicial  opinion.  I  say 
these  few  words  only  as  an  explanation  of  the  reason  of  my  having  failed  to  attend  the  whole  of 
the  argument. 

Lord  Colonsay, — After  the  expressions  of  opinion  which  have  now  been  given,  this  case  is 
practically  decided.  Whatever  view  I  may  have  of  it,  whatever  view  I  may  express,  if  I  express 
any  opinion  ac  all,  the  judgment  must  be  the  same.  But  in  a  case  of  this  kind,  which  I  view  as 
one  of  vast  importance  to  the  law  of  Scotland,  I  think  it  incumbent  on  me  to  express  the  opinion 
that  I  entertain. 

When  the  case  was  presented  to  the  Court  below,  the  novelty  of  a  proposition  of  a  reference 
to  oath  in  such  a  case  apiKared  to  me  so  great,  that  I  thought  it  right,  after  having  heard  a  fiill 
oral  argument  on  the  subject,  to  surest,  that  the  parties  should  again  lay  before  the  Court  the 
argument  in  a  written  form,  in  order  that  it  might  be  deliberately  considered,  and  it  was  after 
having  had  the  benefit  of  those  two  discussions  as  I  may  call  them  upon  it,  that  I  arrived  at  the 
conclusion,  that  the  proposal  of  the  appellant  to  refer  this  matter  to  the  oatb  of  the  defender 
was  one  which  could  not  be  admitted  under  the  circumstances.  Since  then  the  question  has 
been  fully  argued  at  the  bar  of  this  House.  But  in  the  circumstances  in  which  the  case  of  the 
appellant  was  presented  to  us,  1  deemed  it  my  duty  again  to  consider  and  revise  the  opinion 
which  1  bad  formed,  feeling,  that  perhaps  the  appellant  had  not  all  the  benefit  she  might  have 
derived  had  she  selected  a  different  mode  of  conducting  her  case.  Having  again  applied  my 
mind  to  the  case,  I  have  failed  to  find  any  ground  for  altering  the  judgment  which  has  been 
pronounced  in  the  Court  below. 

It  appears  to  me  to  be  a  clear  proposition  in  the  law  of  Scotland,  that  in  most  cases — I  will 
not,  after  what  has  been  expressed,  say  in  all  cases,  but  in  most  cases — a  party  may  apply  to 
have  a  reference  to  the  oath  of  the  adversary  after  the  case  iias  been  decided.  Whether  that  is 
or  ought  to  be  the  rule  in  cases  of  declarator  of  marriage  may  be  a  grave  question.  But  in  a 
case  such  as  this,  and  indeed  in  all  cases  where  reference  to  the  oatb  or  a  party  is  proposed,  there 
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is  a  discretionary  power  in  the  Court  to  allow  the  reference  or  not  to  allow  it.  The  very  form 
of  tbe  proceedii^  implies  that ;  because  when  it  is  proposed  to  refer  to  the  oath  of  the  adversary 
Ae  proposal  is  submitted  to  the  Court,  and  it  requires  the  approval  of  the  Court  before  the 
adrersary  can  be  put  to  oath.  Therefore  the  Court  is  forced  to  consider  the  matter  on  the 
proposition  which  is  submitted  to  it  before  it  can  give  its  approval,  and  that  approval  is  a  matter 
not  limited  to  the  mere  form  in  which  the  reference  is  presented.  1 1  involves  also  a  consideration 
of  the  circumstances  of  the  case^  and  the  proi»iety  of  allowing  the  reference.  That  is  clear  from 
all  tbe  authorities  and  from  some  of  the  cases  which  have  been  referred  to  by  my  noble  and 
kamed  friend  on  the  woolsack. 

That  being  so,  the  question  which  we  had  ^o  consider  was,  Whether  this  was  a  case  in  which 
sach  a  refermce  to  oath  should  be  allowed  ?  There,  again,  several  questions  were  raised :  First, 
as  to  the  competency  of  a  reference  under  such  circumstances  ;  and,  secondly,  as  to  tbe  propriety 
(£  the  Court  exercising  its  discretiim  in  tbe  way  of  allowing  or  refusing  the  reference,  even 
supposing  it  to  be  competent. 

Upon  the  question  of  the  competency  of  the  reference,  I  do  not  think  it  is  necessary  for  me  to 
oqrcss  any  decided  opinion.  There  were  certain  objections  taken  to  the  competency  of  the 
reference,  which  I  thought  at  the  time,  and  still  think,  to  be  unfounded. 

In  the  QTst  place,  it  was  objected,  that  this  reference  could  not  be  made,  because  there  had  been 
afinal  judgmoit  of  tbe  HcHise  of  Lords  in  the  cause.  I  was  unable  to  bring  my  mind  to  that 
amdosion.  I  was  unable  to  see  any  logical  distinction  between  the  power  of  the  Court  below, 
after  i  final  judgment  of  this  House  affirming  the  judgment  of  the  Court  below,  and  the  power 
of  Uk  Court  Delow,  if  its  own  judgment  had  been  allowed  to  remain  unappealed ;  for  the  rule  is, 
that  at  any  time  before  extract  reference  is  good.  But,  further,  I  think  such  a  conclusion  is 
nnJoonded,  for  this  reason :  When  a  party  has  lost  his  cause  in  the  Court  below,  and  has  appealed 
to  th^  House,  and  this  House  has  afRrmed  the  judgment,  I  can  conceive  a  very  good  reason  in 
policy  why,  in  such  circumstances,  a  reference  to  oath  should  not  be  allowed.  But  when  a  party 
02S  gained  a  cause  in  the  Court  below,  and  the  adversary  drags  that  party  here,  and  gets  an 
aheraiion  of  the  judgment,  why  should  the  party  be  precluded  in  that  case  from  referring  to 
oath?  She  could  not  have  done  it  in  the  Court  below  in  the  circumstances  in  which  she  then 
»as,  for  she  had  gained  Her  case.  Therefore,  I  think  it  would  be  a  hazardous  doctrine,  and  one 
which  I  could  not  acquiesce  in,  to  hold,  that,  merely  because  there  had  been  a  judgment  of  tbe 
Hoase  of  Lords  in  the  case,  therefore  a  reference  to  oath  was  inconipetent.  I  certainly  should 
pot  think  it  expedient,  that,  when  a  party  has  gone  through  the  whole  course  of  litigation,  includ- 
ing tbe  leading  of  evidence,  having  chosen  that  mode  of  investigating  the  case,  miether  it  be  a 
qnestioa  of  status  or  not,  there  should  be  such  a  rderence. 

Thea,  again,  another  point  was  raised,  as  to  which  I  have  more  difficulty,  and  that  is  the  point 
u  to  whether  the  party  can  be  allowed  to  refer  to  an  oath  in  a  suit  of  this  kind,  looking  at  the 
tmnsftf  the  Statute  of  William  iv.  I  did  not  think  it  necessary  in  the  Court  below  to  pronounce 
anyjodgment  on  that  point,  because  I  saw  sufficient  grounds  without  dealing  with  it  to  arrive  at 
*  coaclnsion  upon  the  case  ;  and  though  I  see  great  force  in  the  argument,  I  would  rather  not 
Bov  commit  myself  to  any  opinion  on  that  poiuL  There  is  much  to  be  said  in  favour  of  the 
view,  that  that  Statute  has  shut  out  such  references  in  case  of  declarator  of  marriage  and  other 
consistorial  causes.  But  that  depends  on  the  meaning  that  is  to  be  attached  to  the  word 
"cridence"  in  that  Statute,  and  to  the  meaning  that  is  to  be  attached  to  the  word  "admission" 
in  Lord  Mackenzie's  judgment  Now,  I  think  there  is  great  room  for  holding,  that,  in  Lord 
Mackenzie's  judgment,  at  least,  the  word  "admission"  meant  an  admission  by  tbe  party  upon 
the  record,  that  is  to  say,  that  the  party  merely  putting  on  the  record  admissions  is  not  enough 
to  entitle  the  Court  to  proceed  to  pronounce  judgment  in  a  declarator  of  marriage.  That  is  not 
evidence  given  under  the  sanction  of  an  oath.  According  to  the  course  of  procedure  in  the 
Cotnts  in  Scodand,  where  a  matter  is  admitted,  the  opposite  party  does  not  require  to  lead 
ertdence  to  prove  it.  And  we  know  that  in  consistorial  cases  of  various  kinds  it  would  be  perilous 
to  the  interests  of  sodetjr  to  [u-oceed  upon  admission  made  by  the  parties.  There  was  a  case 
under  oar  coostdcfation  in  this  House  very  lately,  which  I  think  affords  an  illustration  of  what 
xiigfat  happen  if  such  nutt«'  were  admitted— I  mean  the  case  of  Cunningkam  v,  Cunningham. 
In  that  case,  where  a  party  had,  during  the  life  of  a  woman,  and  at  her  death,  shewn  Dy  bis- 
oudact,  and  where  the  whole  circumstances  of  the  case  as  judged  in  this  House  had  shewn,  that 
ttere  had  been  no  marriage  whatever  between  the  parties,  yet,  after  an  interval  of  time,  when  it 
became  bis  interest  or  inclination  to  change  the  state  of  affairs,  he  then  chose  wisely,  as  the 
jodgment  of  this  House  found,  to  allege  a  marriage.  Now,  we  see  what  peril  would  attach  to 
tbe  interests  of  third  parties  if  a  reference  to  oath  were  admitted  in  such  cases,  and  I  hesitate  to 
bold,  without  further  consideration,  that  the  Statute  referred  to  would  shut  out  such  reference  to 
oath  in  consistorial  cases,  and  that  in  the  judgment  of  Lord  Mackoizie  the  word  "admission  " 
laeairt  more  than  an  admission  by  the  party  upon  the  record. 

Then  there  was  another  ground  that  was  contended  for,  namely,  that  by  requiring  the  party 
to  swear  in  this  case,  he  was  required  to  swear  in  suam  tur^itudinem.   That  is,  I  think,  a  graver 
n.  5f 
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*  question.  I  tbink  there  is  much  in  that,  as  I  stated  in  giving  my  opinion  in  the  Court  below. 
But  when  we  come  to  the  question  whether,  assuming  the  primA  facu  eompetoicjr  of  this  refer- 
ence, the  Court  is  to  exercise  the  discretion  that  belongs  to  it  in  sustaining  or  revising  to  sustain 
the  reference,  I  confess  that  I  see  every  principle  against  sustaining  the  reference,  and  no 
principle  in  favour  of  it.  I  think  it  is  quite  clear  that  such  a  rule,  as  refening  to  the  oath  of  a 
party  after  a  case  has  been  fully  investigated,  is  one  which,  if  it  exists  in  any  system  of  jurispru- 
dence at  all,  must  be  guarded  with  a  discretionary  power  of  the  Court  to  prevent  it  being  abused. 
That  discretionary  power  exists  with  reference  to  the  administration  of  this  branch  of  the  law  ia 
Scotland,  and  when  we  come  to  look  for  the  principle  on  which  reference  to  oath  is  admitted,  I 
quite  concur  in  the  view  which  has  been  expressed  by  my  noble  and  learned  friend  opposite,  that 
the  true  principle  is  to  settle  the  immediate  question  between  the  two  parties  in  contest,  and  to 
go  no  further.  Now,  if  the  'question  in  a  suit  between  two  parties  be  one  which  necessarily 
involves  the  interests  of  a  third  party,  if  it  be  of  a  kind  that  the  settlement  of  the  question  between 
those  two  parties  would,  or  might,  greatly  injure  the  interests  of  a  third  party,  then  I  think  it 
questionable,  in  the  first  place,  whether  such  a  reference  to  oath  would  be  competent,  but  I  also 
think  it  quite  clear,  that  any  exercise  of  judicial  discretion  ought  to  go  in  the  direction  of 
preventing  such  risk  of  injury  to  a  third  party. 

It  is  upon  these  grounds,  that  I  am  quite  clear,  that  the  judgment  of  the  Court  below  ought  to 
be  affirmed.  If^  on  hearing  the  argument,  I  had  entertained  any  doulA  on  the  question,  or  bad 
come  to  the  conclusion  opposite  to  that  at  which  I  arrived  in  the  Court  below,  I  certainly  should 
not  have  hesitated  to  concur  as  I  did  in  a  former  case  in  this  House,  in  altering  the  judgment 
which  I  had  pronounced  in  Court  below,  but  I  see  no  reason  to  entertain  any  doubt  vfaatever 
in  this  case. 

Interlocutors  affirmed. 

Appellant  ut  per^n.-'Ri^ond^s  AgmtSf  Adam  and  Sang,  W.S.';  Tippetts  and  Son, 
London. 


JULY  30^  1867. 

Mrs.  Anne  Jane  Hunter  O'Reily  or  Carleton,  and  Others,  4>^iSiiifj,  v. 

Livingston  Thompson,  and  Others,  Respondents. 

Trust — Succession — Vesting  a  morte  testatoris — Bequest  to  Class — Jus  crediti—Jus  accrescetiM 
— H.,  in  his  trust  disposition^  directed  the  residue  to  be  vested  in  trustees  for  his  daughtery  Mrs. 
O.,  in  liferent,  and  her  children  in  fee,  to  be  kept  in  trust  by  them  till  they,  in  their  discretion, 
should  settle  it  safely  on  her  and  her  children,  and,  in  the  event  of  her  decease  iviihout  issue  of 
her  body,  then  the  residue  to  go  to  his  nieces.  Mrs.  O.  had  some  children  who  predeceased  ker, 
and  two  of  them  were  bom  before  the  truster's  death. 

Held  (afHrming  judgment),  i.  Thai  a  jus  crediti  vested  in  each  of  the  children  of  Mrs.  O.  at  its 
birth,  although  the  amount  of  the  benefit  was  subject  to  the  contingency  of  there  being  mere 
children  bom  ;  2.  that  the  share  or  interest  of  the  children  who  predeceased  Mrs.  O.  did  met 
accrue  to  the  survivors  jure  accrescendi.^ 

The  Lord  Ordinary  and  First  Division  held,  that  the  residue  of  Dr.  Andrew  Hnntec's  estate 
vested  in  the  children  of  Mrs.  O'Reily  a  marti  testatoris.  Those  interested  in  the  contrary 
ecHistruction  now  af^waled. 

The  question  in  the  appeal  was,  What  was  the  true  construction  of  the  following  wofds 
constituting  the  residuary  bequest  in  the  trust  disposition  and  settlement  of  the  late  Dr.  Andrew 
Hunter?— 

"  And  the  residue  of  my  said  estate  and  effects,  heritable  and  moveable,  including  the  fee  of 
the^ic^ooo  set  apart  for  answering  the  provisions  to  my  said  spouse,  I  direct  and  appoint  to  be 
vested  in  my  said  trustees  for  behoof  of  my  said  daughter,  the  said  Mrs.  Isabella  Sarah  Hunter 
alias  O'Reily,  in  Liferent,  (exclusive  of  the  jus  mariti  of  her  husband,)  and  her  children  in  fee,  to 
be  kept  in  trust  by  them  till  they,  in  their  discretion,  shall  see  proper  to  settle  it  in  the  most  safe 
and  secure  manner  on  her  and  her  children.   And  in  the  evrat  of  her  decease  without  issue  of 


1  See  previous  report  3  Macph.  514 ;  37  Sc.  Jur.  257.  S.  C.  L.  R.  i  Sc.  Ap.  332 ;  5  Mat^. 
H.  U  151 ;  39  Se.  Jur.  64a 
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k>r  body,  1  hereby  direct  and  appoint  my  siid  trustees  to  convey  and  make  over  the  said  residue 

of  wf  said  estate  and  eiTects,  including  as  aforesaid,  and  remaining  after  payment  of  my  said 

debts  and  legacies,  to  and  in  favour  of  my  said  nieces,"  etc. 

AndtrsoH  Q.C.,  and  Hir  R.  Palmer  Q.C,,  for  the  appellants, — i.  No  portion  of  the  residue  of 
Ajtdrev  Hunter's  trust  estate  vested  in  any  of  the  children  of  Mrs.  O'Reily,  the  liferentrix,  till 
her  death.  Though  the  general  principle  is  in  favour  of  vesting  a  morte  testatoriSf  still,  when 
Uk  destinatioii  is  to  one  person  in  liferent  and  to  a  class  in  fee,  that  presumption  is  less  strone 
than  vhm  the  fee  is  destined  to  individuals  nominatim — Donaidson's  Trusties  v.  M^Deugtu^ 
22  O.  J535 ;  Sterling  v.  Bairns  Trustees^  14  D.  2a  And  the  giving  of  the  fee  to  a  class  indi- 
cates an  intention  to  postpone  the  term  of  vesting  till  the  death  of  the  liferentrix — ThomsM  v. 
ScaugaU,  2  Sh.  &  M*L.  305  ;  Claverittg  v.  Claiiering,  2  Sh.  &  M'L.  320  «.;  Glendinning v. 
H'a&er,  4  S.  237  ;  Wright  v.  Fraser,  6  D.  78.  The  cases  of  Sckeniman  v.  IVi/son,  6  S.  1019  ; 
Siav  V.  SkaWf  6  S.  1 149  and  Calder  v.  Dickson^  4  D.  1365,  do  not  apply,  because  there  the 
deeds  contained  no  ulterior  destination.  2.  The  words  "  in  the  event  or  her  (Mrs.  O'  Reil/s) 
death  without  issue  of  her  body,"  mean  without  leavmg  issue  in  existence  at  the  time  of  her 
death,  and  the  class  of  children  to  whom  the  fee  is  provided  consists  of  the  children  who  should 
be  living  at  the  death  of  the  liferentrix.  It  is  well  settled,  that  a  direction  to  trustees  not  to  hold, 
butto  convey,  an  estate,  or  to  pay  a  fund  for  behoof  of  a  parent  in  liferent,  and  his  or  her  children 
tmnamed  in  fee,  has  the  effect  of  conferring  the  fee  upon  the  parent — Ferguson's  Trustees  v. 
HamiltoM,  22  D.  1442  ;  ante,  p.  1 135.  The  clause  "  to  be  kept  in  trust,"  etc.,  was  not  intended 
to  regul^  the  period  of  vesting,  but  only  to  authorize  reinvestment. 

3-  Even  assuming  the  residue  to  have  vested  in  the  children  as  at  the  death  of  the  testator,and 
the  class  to  be  ascertainable  as  at  that  period,  the  share  or  interest  of  the  children  who  died  sab* 
sequeotly  in  the  lifietime  of  the  liferentrix,  accrued  to  the  survivors  jure  acerescendi.  The  civil 
lav  on  this  subject  has  been  adopted  in  Scotland — Dig.  xxxii.  89 ;  Voet,  L.  30^  De  legatis, 
fio,  61 ;  Viantus,  ii.  2c^  16 ;  Stair,  iil  8, 27  ;  Bell's  Prin.  §  1882  ;  2  Maclar.  Trusts,  249  ;  Barber 
V.  FtHdlater,  13  S.  423  ;  Tulloch  v.  Welsh,  I  D.  94  ;  Burnet  v.  Burnet^  16  D.  780 ;  Patersen  v. 
PatersoH,  M.  8070;  Rose  v.  Rose,  M.  8101  ;  Torrie  v.  Tarries  Trustees^  10  S.  597  ;  Skerrat  v. 
BtHtley,  1  My.  &  K.  165  ;  Woodgate  v.  Unwin,  4  Sim.  129. 

4.  On  the  same  assumption,  that  the  right  of  the  children  vested,  and  that  the  class  must  be 
ascertained  as  at  the  death  of  the  testator,  the  subsequent  devolution  of  right  would  be  governed 
by  the  law  of  Ireland,  where  the  liferentrix  and  her  children  were  domiciled,  and,  according  to 
that  law,  the  interest  of  the  children  who  died  in  the  lifetime  of  the  liferentrix  survived  to  the 
a^wllant,  Mrs.  Carleton  and  the  late  Mrs,  Hudson — Egerton  v.  Forbes,  27th  Nov.  1812,  F.C. ; 
Smlandi  Trustees  v.  Chalmeri  Trustees^  11  S.  65  ;  Clarke  v.  Newmarsk,  14  S.  500 ;  Sower 
T.  Skute,  I  Anstr.  63  ;  Dues  v.  Smith,  Jac.  544- 

Tbe  Attorney  General  (Rolt),  Lord  Advocate  (Gordon),  and  Neish,  for  the  respondents.  -The 
nan  question  is  as  to  the  time  of  vesting  of  this  residue.  The  general  rule  is  in  favour  of  vesting 
M  morte  testatoris — Cochrane  v.  Cochrane,  17  D.  103.  The  mere  postponement  of  the  period  of 
payment  does  not  suspend  vesting— v.  Luckie,  16  S.  374 ;  Kilgour  v.  Kil^ur,  7  D.  451. 
A  diatiDction  exists  where  payment  depoids  on  an  uncertain  event  like  majority,  marriage,  and  on 
an  event  certain  like  death  ;  in  the  former  case  the  vesting  is  suspended  till  the  condition  is 
purified;  in  the  latter  the  vesting  is  immediate,  but  with  payment  deferred  —  Pursett  v. 
ASfwWgpMif,  15  D.  4B9  ;  2  Macq.  App.  273,  ante,  p.  528.  It  is  not  important  that  the  bequest 
here  is  to  a  class,  and  not  to  perions  nominatim — Halbert  v.  Dickson,  ig  D.  762 ;  Douglas  v. 
Dmiglas,  2  Maq)h.  1008.  The  other  clauses  in  the  deed  are  all  consistent  with  the  construction 
of  aa  immediate  vesting.  Here  no  period  is  specially  fixed  for  the  |iayment  or  distribution  of 
the  residue,  and  there  is  no  survivorship  clause ;  but  there  is  a  direction  to  the  trustees  for  the 
Bftty  and  security  ai  t^  trust  funds  in  the  lifetime  of  the  liferentrix. 

Cur.  adv.  vult. 

Lord  Colonsay. — My  Lords,  the  interlocutors  of  the  Lord  Ordinary  and  of  the  First  Division 
of  the  Court  of  Session,  now  in  part  appealed  from,  were  pronounced  in  reference  to  a  com- 
pctititm  of  claims  in  a  process  of  multiplepoinding  and  exoneration  raised  by  the  testamentary 
(rattees  of  the  late  Andrew  Hunter,  surgeon,  some  time  in  the  service  of  the  Honourable  East 
India  Company. 

Mr.  Hunter,  by  a  trust  disposition  and  settlement,  dated  12th  January  1808,  and  two  codicils 
thereto  annexed,  dated  iSth  January  1808  and  3d  May  1809,  and  also  by  a  supplementary  trust 
Aqw^itn  and  settlement,  dated  1 8th  January  1808,  conveyed,  in  the  event  of  his  death  without 
mnl  issue  his  body,  to  trustees  all  and  sundry  his  whole  means  and  estate,  heritable  and 
iQoveable. 

The  trust  deed  of  12th  January  1808,  after  securing  / 10,000  for  the  purposes  of  the  provisions 
in  favour  of  the  truster's  spouse,  and  making  certain  other  testamentary  provisions,  proceeds  as 
foUovs :— "And  the  residue  of  my  said  estate  and  effects,  heritable  and  moveable,  including  the 
fee  of  the  J^iofioo  set  apart  for  answering  the  provisions  to  my  said  spouse^  I  direct  and  appoint 
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to  be  vested  in  my  said  trustees  for  behoof  of  my  said  daughter,  the  said  Mrs.  Isabella  Sarah 
Hunter  tUias  O'Reily,  in  liferent,  (exclusive  of  the  jus  mariti  of  her  husband,)  and  her  children 
in  fee,  to  be  kept  in  trust  by  them  till  they,  in  their  discretion,  shall  see  proper  to  settle  it  in  the 
most  safe  and  secure  manner  on  her  and  her  children.  And  in  the  event  m  her  decease  vithout 
issue  of  her  body,  I  hereby  direct  and  appoint  my  said  trustees  to  convey  and  malce  over  the 
said  residue  of  my  said  estate  and  effects,  including  as  aforesaid,  and  remaining  after  payment  of 
my  said  debts  and  legacies,  to  and  in  favour  of  my  said  nieces,  Mrs.  Anne  Wood,  Mrs.  Grizel 
Charles,  Mrs.  Marion  Mair,  and  Jane  and  Agnes  Hunter,  Mrs.  Janet  Riddle,  Mrs.  Eleanor 
Sandilands,  Isabella  and  Agnes  Hunters,  equally  among  them;  but  in  the  event  of  them,  or 
either  or  any  of  them,  dying  without  lawful  issue,  the  share  of  such  niece  dying  without  issue  to 
go  equally  among  my  said  other  nieces  and  their  issue,  but  burdened  always  with  £3000  sterling 
to  the  said  John  Tracy  O'Reily,  which  I  had  settled  as  a  portion  on  my  said  daughter  in  case  of 
her  marriage,  or  such  part  thereof  as  may  be  due  at  ber  death,  and  the  lawful  interest  of  the  same 
from  the  first  term  of  Whitsunday  or  Martinmas  after  her  death  during  the  not  payment,  and  also 
with  the  burden  of  an  annuity  of  ^£2000  sterling  yearly  to  the  said  John  Tracy  O'Reily  during 
his  life,  after  the  death  of  his  said  spouse,  and  with  the  further  burden  of  the  payment  of  a  legacy 
o(  £$00  sterling  to  Lieut.  John  Hunter,  in  the  service  of  the  Hon.  East  India  Company,  my 
nephew,  in  the  event  of  the  decease  of  my  said  daughter  without  issue,  and  to  be  payable  at  the 
first  term  of  Whitsunday  or  Martinmas  after  her  death,  with  the  lawful  intemt  thereof,  after 
said  terra  of  payment,  during  the  not  payment  of  the  same."  The  terms  of  codicils  and  of  the 
supplementary  trust  deed  are  immatenal  in  the  wesent  case. 

Mrs.  Isabella  Sarah  Hunter  was  the  natural  daughter  of  Mr.  Hunter,  the  truster,  and  was  the 
wife  of  John  Tracy  O'Reily,  formerly  of  the  5th  Dragoon  Guards. 

The  truster  died  on  29th  of  March  181 1  without  lawful  issue.    He  was  survived  by  his  spouse, 
and  also  by  hts  natural  daughter,  Mrs.  O'Reily,  and  her  husband.   At  the  time  of  the  truster^ 
death,  Mr.  O'Reily  was  resident  in  Ireland,  and  be  continued  to  reside  there  till  his  death  in 
He  was  survived  by  his  wife,  who  lived  till  7th  of  January  i86r. 

When  Mr.  Hunter  made  his  trust  disposition  and  settlement  in  1808,  there  had  not  beer,  any 
children  of  the  marriage  of  Mr.  and  Mrs.  O'  Reily.  Before  the  death  of  the  truster,  two  children 
were  bom  of  that  marriage,  viz.  Anne  Jane  Hunter,  now  Mrs.  Carleton,bom  6th  of  January  1809, 
and  Isabella  Sarah  Hunter,  afterwards  Mrs.  Hudson,  bom  20th  of  January  181 1,  both  of  whom 
survived  their  mother,  and  both  were  claimants  in  the  present  competition  ;  but  Mrs.  Hudson, 
having  died,  is  now  represented  by  her  husband.  After  the  death  of  the  truster,  five  cbildrm 
were  bom  of  the  said  marriage,  all  of  whom  predeceased  their  mother.  Three  of  these  died  in 
their  infancy,  and  predeceased  their  father.  The  other  two  survived  their  father,  and  attained 
maturity.  One  of  them,  John  Tracy,  died  in  1852  intestate,  but  survived  by  his  wife,  and  leaving 
lawful  issue,  who  by  their  guardians  are  claimants  in  Uiis  competition ;  the  other,  Andrew  Hunter, 
died  in  1859,  unmarried,  domiciled  in  Ireland,  and  having  left  a  will. 

It  appears  that  Mr.  O'Reily  the  elder  left  a  testament,  dated  9th  of  April  1840,  in  the  following 
terms : — "Whereas  I  have  been  advised  that  I  am  entitled  in  right  of  three  of  my  deceased  children 
to  the  reversion  of  a  distributive  share  of  certain  funds  and  properties  devised  by  the  will  of  the 
late  Andrew  Hunter,  my  wife's  father,  after  my  said  wife's  decease :  in  case  it  shall  appear  that 
I  am  so  entitled  I  leave  and  betjueath  the  same  to  my  son,  Andrew  Hunter  O'Reily,  and  desire 
that  this  may  be  taken  as  a  codicil  to  my  last  will  and  testament ; "  and  it  further  appears,  that 
Andrew  Hunter  O'  Reily  by  his  will  conveyed  his  interest  in  the  trust  estate  to  Livingston  Thomsoa 
and  Richard  Greydon,  who,  as  representing  that  interest,  are  claimants  in  this  competition. 

After  the  death  of  Mrs.  O'Reily,  the  truster's  daughter,  the  trustees  raised  the  present  process 
of  multiplepoinding  and  exoneration  for  the  purpose  of  obtaining  a  judicial  determination  of  the 
rights  of  all  parties  claiming  interest  in  the  trust  estate,  and  a  judicial  exoneration  of  their  own 
acting  as  trustees.  The  several  parties  claiming  an  interest  in  the  trust  estate  having  lodged 
claims,  a  record  was  made  up  and  closed,  and  the  parties  were  heard  upon  the  questions  raised 
under  that  record. 

The  leading  question  debated,  and  which,  if  decided  one  way,  would  fHacticaDy  have  disposed 
of  the  whole  cause,  was,  whether,  under  the  terms  of  the  trust  disposition  and  settlement  cn  Mr. 
Hunter,  those  of  the  children  of  his  dat^hter  Mrs.  O'Reily  who  predeceased  her  had  w  had  not 
a  vested  interest  in  Ae  trust  estate  ?  On  the  part  of  Mrs.  Carleton  and  Mrs.  HudsMi,  who  altme 
survived  her  mother,  it  was  contended,  that  no  interest  had  vested  in  any  of  the  children  who 
predeceased  their  mother,  the  liferentrix,  and  in  that  view  they  daimed  the  whole  residue.  On 
the  part  of  the  other  claimants  as  refu'esenting  in  various  ways,  and  to  various  eflects,  the 
children  who  had  predeceased  their  mother,  it  was  contended,  that  the  vesting  of  the  interest  in 
those  children  was  not  suspended  till  their  mother's  death  ;  that  they  had  a  vested  interest  during 
her  life,  and  that  such  interest  was  transmissible  and  transmitted  to  their  representatives  by  law 
or  by  will.  If  that  question  had  been  decided  in  favour  of  Mrs.  Carleton  and  Mrs.  Hudson, 
most  if  not  all  of  the  other  claims  and  questions  that  have  been  raised  would  have  been  excluded ; 
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but  Ac  Lord  Ordinary  and  the  Inner  House  decided  it  against  them,  and  they  have  appealed. 

Oiber  questions  are  involved  in  the  appeal,  but  I  shall  fu^t  deal  with  the  question  of  vesting. 

die  question  arises  out  of  a  mortis  eaus&  settlement,  whether  the  benefit  given  is  or  has 
become  a  vested  right,  the  intentions  of  the  testator,  in  so  far  as  they  can  be  discovered  or 
itiionairiy  inferred  irom  the  deed,  taken  as  a  whole,  and  from  the  circumstances  legitimately 
o^iected  under  which  the  deed  was  made,  should  have  effect  given  to  them.  It  is  quastio  volun- 
tatis. That  is  the  cardinal  rule  and  guide.  The  task  of  discovering  the  testator's  intentions  is 
someiimes  perplexing,  and  in  such  cases  may  to  some  extent  be  derived  from  the  application  of 
{racial  rules  or  presumptions  recognized  in  previous  decisions. 

The  general  rule  of  law  as  to  bequests  is,  that  the  right  of  fee  given  vests  a  morie  testatoris. 
Vm  niie  holds,  although  a  right  or  liferent  is  at  the  same  time  given  to  another,  and  although 
that  is  done  through  the  instrumentality  of  a  trust,  and  whether  the  fee  be  given  to  an  individual 
MmmMoHm  or  to  a  class.  The  postponement  of  the  period  of  payment  till  the  death  of  the  life- 
leotrix  does  not  suspend  the  vesting,  nor  does  the  interposition  of  the  machinery  of  a  trust  for 
onyii^  into  effect  the  intentions  of  the  testator.  Indeed  the  creation  of  a  trust  is  a  very  usual 
mode  itfsecurmg  an  interest  of  a  liferenter,  where  the  right  to  the  fee  is  nevertheless  intended  to 
Teat  in  the  person  or  class  of  persons  for  whom,  it  is  destined.  Although  the  jus  dommii  may  be 
in  tnistees,  the  jus  crediti  is  in  the  bmeficiaries  as  a  vested  right.  At  one  time  doubts  were 
ntmained  as  to  the  case  where  the  settlement  was  by  a  trust  deed  to  bold  for  a  liferenter  and 
successive  persons  as  fiars,  but  the  tendency  of  recent  decisions  in  that  class  of  cases,  and  indeed 
in  alinost  all  cases,  has  been  in  favour  of  the  vesting  of  the  fee  a  morte  testatoris,  unless  the 
tenm  of^be  deed  are  such  as  to  exclude  that  construction. 

The  case  of  Forbes  v.  Luckie,  (i6  S.  374,)  supplies  authority  on  most  of  these  points.  Lord 
FoBerton  was  the  Lord  Ordinary  in  that  case,  and  the  Judges  in  the  Inner  House,  while  affirming 
hi j  judgment,  delivered  their  opinion  fully.  Lord  Corehouse  spoke  very  decidedly  on  the  several 
points  above  referred  to.  Lord  Gillies  and  Lord  Mackenzie  added  the  weight  of  their  great 
authority.  In  subsequent  decisions  the  authority  of  that  case  has  been  fully  recognized  and  given 
effect  to.  The  circumstance,  that  some  of  the  members  of  the  favoured  class  were  unborn  at_the 
testator's  death  is  no  obstacle  to  the  right  vesting  in  each  of  them  as  soon  as  they  respectively 
come  into  existence,  although  the  amount  of  a  benefit  to  accrue  to  each  may  not  be  then 
ascertainable.   That  is  quite  settled. 

There  may  be,  however,  cases  in  which  vesting  is  subtended.  Thus  where  the  right  is  made 
oonditimal  on  a  contingency  personal  to  the  legatee,  such  as  marriage,  or  arriving  at  majority — 
events  or  dates  uncertain  which  may  never  have  place — there  is  a  presumption,  though  not 
insaperable,*that  vesting,  or  right  to  take,  was  intended  to  be  smpended  until  the  occurrence  of 
the  contingency  should  be  ascertained.  So  also,  an  inference  to  that  effect  may  be  deduced  from 
ia  express  clause  of  substitution  or  survivorship  applicable  to  the  members  inter  sg,  of  a  class  to 
vhom  the  fee  is  destined.  These  are  the  most  usual  indications  of  intention  to  suspend  vesting. 
Bat  neither  of  them  occurs  in  the  deed  now  under  consideration.  An  inference  of  intention  to 
anpeod  vesting  may,  in  a  particular  case,  be  collected  from  the  whole  purpose  and  tenor  of  a 
deed.  I  shall  presently  consider  whether  the  purpose  and  tenor  of  the  present  deed  are  or  are 
not  such  as  fairly  to  support  that  inference.  It  has  been  contended,  that  where,  in  addition  to 
postponement  of  the  period  of  payment  during  the  life  of  a  liferenter,  there  is  a  substitution,  or 
>s  it  is  sometimes  called,  a  destination  in  favour  of  parties  other  than  the  fiars  first  named,  there 
is  a  fmsumptim,  that  the  vescing  also  was  intended  to  be  postponed  till  the  death  of  the  life- 
rewer.  There  are  cases  in  which  that  circumstance  has,  in  connexion  with  other  circumstancoF, 
Ma  taken  into  account,  but  it  is  by  no  means  a  conclusive  circumstance.  Whether  the  clause 
founded  on  in  the  present  case  is  truly  a  substitution  or  destination  over  in  the  sense  and  to  the 
f&xx  contended  for,  is  a  matter  to  which  I  sl^  afterwards  advert. 

As  regards  the  purpose  and  tenor  of  the  whole  deed  now  under  consideration,  I  am  very  clearly 
of  ofunion  that  the  leading  purpose  of  the  testator  was  to  confer  the  benefit  of  the  great  bulk  of 
Us  fortune  on  his  daughter  in  liferent,  and  on  her  children  in  fee.  That  purpose  txnild  best  be 
earned  into  effect  through  the  instrumentality  of  a  trust ;  but,  as  already  shewn,  such  an  arrange- 
nient  does  not  at  all  imply,  that  the  right  of  the  children  as  fiars  was  not  to  vest  during  their 
nMtber*3  life ;  that  in  the  event  of  the  marriage  of  any  of  the  daughters  during  their  mother's  life, 
their  right  could  not  be  made  available  in  their  marrUge  settlement ;  or  that  any  of  the  sons,  in 
the  event  of  his  entering  into  a  profession  or  business,  was  to  have  no  jus  crediti  that  could  be 
ra*de  available  for  his  benefit.  That  is  not  presumable.  I  think  it  is  rather  to  be  presumed,  that 
the  truster  intended  to  give  to  the  children  all  the  benefits  that  a  right  of  fee  could  give, 
consistently  with  securing  the  liferent  interest  of  their  mother. 

Then  the  deed  contains  a  clause  which,  I  think,  shews,  that  the  truster  contemplated  and 
a|ttliorized  a  termination  of  the  trust  before  the  death  of  the  liferentrix,  if  the  trustees,  in  their 
"isoetion,  should  think  fit  to  act  upon  it.  The  words  are :  That  the  residue  was  to  be  kept  in 
trust  by  them  till  they  in  their  dis^tion  shall  see  proper  to  settle  it  in  the  most  safe  and  secure 
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manner  on  ber  and  her  children.  I  cannot  read  that  clause  as  a  mere  instruction  as  to  the 
investment  of  funds  to  be  thereafter  held  by  tbetn  in  trust.  The  plain  meaning  of  the  words  is, 
that  the  trust  is  to  continne  till,  and  only  till,  the  trustees  see  proper  to  settle  the  trust  fund  in 
the  most  safe  and  secure  manner  on  the  mother  in  liferent,  and  the  children  in  fee.  If  the 
trustees  had  exercised  that  power,  the  right  to  the  fee  must  have  vested  in  the  children  directly, 
instead  of  indirectly  through  the  trust  That  such  a  mode  of  dealing  with  the  fund  was  a  thing 
present  to  the  mind  of  the  testator  appears  to  me  to  indicate  very  clearly,  that  he  intended  fay 
the  deed  to  create  a  jus  crtdiH  in  favour  of  the  children.  It  was  argued,  that,  if  the  trustees  veie 
denuded  of  the  trust  under  that  clause,  the  right  of  fee  must  have  gone  to  the  mother,  as  the 
trustees  could  not  have  introduced  the  word  "  allenarly ' '  to  qualify  her  right,  no  such  word  bdng 
in  the  trust  deed.  That  is  a  fallac;y.  The  trust  deed  did  not  prescribe  any  formula,  and  the  duty 
of  the  trustees  would  have  been  to  introduce  whatever  words  were  necessary  to  give  her  thesame 
measure  of  benefit  as  she  bad  under  the  trust  deed,  and  no  more.  Then,  again,  suppose  tbc 
mother  bad  renounced  her  liferent  of  the  whole  or  a  part  in  favour  of  her  children,  it  does  not 
appear,  that  there  was  anything  to  prevent  the  children  from  demanding  immediate  possessioD 
and  enjoyment.  Then^  again,  as  already  noticed,  there  is  no  clause  of  survivorship,  nor  is  the 
right  or  the  time  of  payment  made  contingent  or  conditional  on  an  event  which  may  never  happcD, 
such  as  marriage  or  attaining  naajority — elements,  some  of  which  are  to  be  found  in  almost  all 
cases  in  which  the  vesting  is  intended  to  be  suspended.  These  considerations  are  all  hostile  to 
the  notion,  that  in  this  case  vesting  was  suspended  till  the  death  of  the  liferentrix. 

On  the  other  side  of  the  question  the  feature  most  relied  on  and  most  deserving  of  consideratim 
is  the  clause  whereby  the  nieces  are  introduced,  but,  in  the  first  place,  that  clause  is  not  <^  tlie 
nature  of  a  substitution.  It  is  of  the  nature  of  a  conditional  institution  or  bequest  depending  on 
a  condition  or  contingency  which  never  did  occur.  Jn  the  second  place,  I  think  the  contingency 
was  excluded  as  soon  as  Mrs,  O'  Reily  bad  issue  of  her  body.  The  word^  "  decease  without  issue 
of  her  body,' '  may  mean  without  leaving  issue  of  her  body  surviving  her,  or  it  may  mean  vithout 
having  issue  of  her  body,  and  it  may  depend  upon  circumstances  wmch  of  these  two  meanings  is 
to  be  attached  to  the  words.  The  appellants  contend  for  the  former  of  these  meanings,  and  in 
that  view  they  contend,  that  the  clause  in  favour  of  the  nieces  was  tantamount  to  a  substitutioi, 
<ur  a  destination  over,  and  therefore  gives  aid  to  their  plea,  that  the  vesting  was  intended  to  be 
suspended.  Even  ^f  that  were  the  character  of  the  words,  and.  if  there  was  anything  else  in 
the  deed  to  which  they  could  give  aid,  I  do  not  think  that  the  aid  would  be  material,  or 
would  go  far  towards  displacing  the  other  considerations  I  have  alluded  to.  But  I  am  not  dis- 
posed to  adopt  the  meaning  which  the  appellants  attached  to  the  words.  I  do  not  think  the 
testator  intended  to  prevent  Mrs.  G'Reily,  in  conjunction  with  her  children,  being,  as  they  might 
have  been,  all  of  full  age,  from  making  arrangements  and  dealing  with  their  respective  rights  of 
liferent  and  fee  without  regard  to  the  contingent  interests  of  the  nieces. 

For  the  reasons  I  have  staled,  my  opinion  is,  that  the  right  vested  a  morte  testatoris  in  the 
class,  some  of  whom  were  in  existence  at  that  time,  and  that  a  jus  crediti  vested  in  each  child  at 
its  birth,  although  the  amount  of  the  benefit  was  subject  to  the  contingency  of  there  being  more 
children  bom. 

I  do  not  think  it  necessary  to  notice  in  detail  the  several  cases  under  the  head  "  vesting"  tfaat 
have  been  referred  to  \  each  case  dqwnded  on  the  particular  terms  of  the  deed  which  |^ve  rise 
to  it.  But  on  a  review  of  all  the  cases  I  think  that  the  scope  and  tendency  of  thOTi  is  to  the 
effect  I  have  indicated.  The  leaning  of  the  law  is  towards  vesting  unless  there  be  somethii^  in 
the  deed  to  exclude  that  constructiotL    I  find  nothing  in  this  deed  to  exclude  it. 

The  appellants  have  another  plea  on  record  which,  though  it  does  not  appear  to  have  been 
much  if  at  all  relied  on  in  the  Court  below,  and  is  not  noticed  in  the  printed  case  for  the  respond- 
ents, was  pressed  in  argument  at  the  bar  with  much  ability,  and  deserves  consideration.  It  is, 
that  even,  assuming  the  residue  to  have  vested  as  contended  for  by  the  respondents,  the  share  or 
interest  of  the  children  who  predeceased  the  liferentrix  atxrued  to  the  survivors  jitre  aanscfiiL 
The  appellants  were  the  only  survivors,  and  consequently  the  importance  to  them  this  plea,  if 
well  founded,  is  obviously  very  great. 

In  support  of  this  plea  reference  was  made  to  the  civil  law,  and  to  a  passage  in  Lord  Stair's 
Institutes,  iii.  8,  37.  The  doctrine  of  the  civil  law  as  to  tbe  jus  accrtscendi  is  subtle  and 
unclear. 

The  civilians  differ  in  their  interpretation  of  it,  and  even  Lord  Stair  has  not  succeeded  ia 
making  it  clear.  He  begins  his  section  on  the  subject  thus  :  "  The  right  <A  accrescence  is  that 
whereby  tbe  portion  of  an  heir,  legator,  or  ^dei  commissar  befalleth  to  another,  not  by  a  new 
and  several  succession,  but  by  the  first  succession,  and  as  part  thereof.  We  have  little  use  of 
this,  and  therefore,  I  shall  be  shorter  In  the  many  subtle  debates  agitated  amongst  the  doctors 
thereupon."  Nevertheless,  be  was  led  into  writing  a  section  of  more  than  his  onlinary  length, 
and  not  quite  free  from  the  subtlety  he  ascribes  to  the  debates  of  the  doctors,  but  which  was 
perhaps  inseparable  from  the  subject.  His  remark,  however,  is  true,  that  the  doctrine  is  not 
much  in  use  with  us,  and  from  the  whole  tenor  of  the  dissertation  referred  to,  it  appears  that  the 
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doarine  he  was  there  more  particularly  dealing  with  had  reference  to  the  case  of  parties  named 
\ij  the  testator  to  take  immediately  on  his  death,  and  as  to  what  should  happen  if  any  of  those 
cuijoined  in  such  a  nomination  cannot  or  will  not  enter  or  accept,  that  is,  cannot  as  by  reason 
of  having  predeceased  the  testator,  or  being  for  some  reasons  disqualified,  or  will  not,  as  by 
choosing  to  decline.  In  such  cases,  the  interest  which  the  testator  intended  to  give  to  the  party 
Tho  cannot  or  will  not  take  it  was  to  go  to  the  person  or  persons  conjoined  with  him,  or  to  be 
otherwise  dealt  with  according  to  the  form  of  words  used.  Thus  Stair  there  says,  "  In  the 
tnstitiittoD  or  substitution  of  heirs  or  in  legacies  and  fidei  commtssa,  if  there  be  more  persons 
and  some  of  them  joint  as  to  both  matter  and  words,  the  rights  of  those  so  conjunct  do  accresce, 
if  any  of  the  persons  so  conjunct  do  not  or  cannot  accept,  to  the  rest  of  the  conjunct,  and  not  to 
those  that  are  disjunct  in  the  matter  though  they  be  conjunct  in  the  words."  The  whole  doctrine 
there  created  of  had  reference  apparently  not  to  the  case  of  a  postponed  interest,  or  of  a  subse- 
qoeot  succession,  but  to  the  case  of  parties  who  were  to  take  in  the  first  instance,  or,  in  the  words 
V  Lord  Stair,  **the  fint  succession,*^  but  we  are  not  now  dealing  vith  a  case  in  which  there  was 
aoj  invalidity  unwillingness  or  faihire  to  accept  The  bequest  was  to  a  class,  uid  the  class 
mast  be  hekt  to  have  accepted  the  beneficial  right  which  vested  in  them.  It  would  be  a  mistake 
to  suppose  that  Lord  Stair  on  the  jus  acerescettdi  of  the  civil  law  recognized  it  as  implicitly 
adt^d  into  the  law  of  Scotland.  He  not  only  begins  the  section  (27)  with  the  remark,  that  the 
light  of  accrescence  referred  to  is  not  in  much  use  with  us,  but  he  alsA  begins  the  next  section 
{z8)  thus :  "  The  law  and  customs  of  Scotland  have  reduced  the  matter  of  testaments  and  succession 
in  moreahles  much  nearer  to  natural  equity,  and  made  it  much  shorter  and  plainer  than  the  Roman 

I  do  not  mean  to  suggest,  that  the  principle  of  accretion  or  jus  accrescendi  has  no  place  in  the 
lav  of  Scotland  in  any  conjunct  rights.  It  is  to  some  extent  recognized,  and  although  in  most 
of  the  cases  in  which  it  is  recognized,  authority  for  it  may  be  found  in  the  civil  law,  nevertheless 
it  would  be  wrong  to  hold,  that  everything  on  this  subject  that  has  authority  in  the  civil  law  has 
been  adopted  into  the  law  of  Scodand,  and  especially  wrong  to  hold,  that  the  rules  of  the  civil  law 
applicable  to  the  inability  or  unwillingness  of  parties  to  take  at  the  testator's  death  are  to  be 
implicidy  applied  in  our  law  to  the  subsequent  succession  to  parties  who  have  taken. 

The  pa^ge  cited  from  Bell's  Prin.  §  1882,  also  fails  to  support  the  contention  of  the 
^pdlants;  By  the  word  "survivor'*  in  that  passage  is  meant  the  legatee  who  has  survived  the 
testator,  and,  acctxxiingly,  the  authorities  Mr.  Bell  refers  to,  as  collected  in  his  Illustrations  of  the 
passage  cited,  are  cases  In  which  one  of  the  legatees  had  predeceased  the  testator,  and  the 
qoesUon  was,  whether  the  share  of  the  legatee  so  predeceasing  accresced  to  the  survivors. 

It  is  a  general  rule  in  the  law  of  Scotland,  that  where  4he  right  to  a  fee^s  vested,  it  transmits 
or  passes  to  heirs,  unless,  in  the  nature  of  the  subject  or  in  the  language  of  the  deed  which  gives 
^  right,  there  is  something  that  requires  a  departure  from  that  rule.  In  the  case  of  a  legacy 
or  bequest  which  has  vested,  the  rule  applies  as  strongly  as  in  other  cases.  The  question  the 
vestii^  or  not  vesting  of  the  right  of  fee  pending  a  liferent  is,  as  I  have  already  observed,  a 
Question  of  intention  to  be  gathered  from  the  deed.  The  same  observation  applies  to  the  ques- 
tion, whether,  in  a  case  where  the  fee  is  provided  to  a  class,  the  share  of  one  of  the  class  is,  on 
his  death,  to  accrue  to  the  survivor  of  a  class,  or  to  go  to  his  own  heirs  by  law  or  by  will. 

In  every  such  question  the  governing  rule  is,  that  the  intention  of  the  testator  must  prevail, 
in  so  far  as  it  can  be  reasonably  inferred  from  the  whole  clauses  of  the  deed.  That  such  is  the 
rale  appears  sufficiently  from  the  two  cases  to  which  the  appellants  have  referred,  as  if  they  had 
been  decided  on  some  abstract  rule  of  civil  law.  In  one  of  them,  Barker  v.  Findlater^ 
Lord  Jeflrey,  who  was  Lord  Ordinary  in  the  case,  began  his  judgment  in  these  words  :  "  The 
Lwd  Ordiiury  considers  this  a  quasHo  voluntatis^  and  then  he  proceeded  to  examine  minutely 
the  clauses  of  tbe  deed,  and  to  inquire  into  the  jvesumable  intention  erf  Ae  testator.  So  also  in 
the  other  case,  Tulloch  v.  JVelck,  Lord  Moncrieff  (Lord  Ordinary  in  that  case)  said,  "This  is 
rather  a  nice  case."  The  whole  question  is  on  the  just  and  legal  construction  of  the  settlement 
in  tbe  clauses  constituting  and  regulating  the  right  of  liferent  given.  There  certainly  are  rules 
derived  from  the  civil  law  which  have  some  application  to  that  question,  but  the  governing  rule 

that  the  intention  of  the  testator  must  prevail,  in  so  far  as  that  intention  is  eiqiressed  or  can 
be  reasonably  ascertained  from  the  whole  clauses  of  the  deed." 

These  cases  were  not  decided  on  the  authority  of  the  civil  law,  though  some  mention  of  it  was 
loade  incidentally.  Nor  do  they  otherwise  support  the  contention  of  the  appellants,  for  they  are 
distinguishable  from  the  present  case,  not  only  in  the  clauses  and  language  of  the  deeds,  but  in 
the  nature  of  the  thing  that  was  the  subject  of  the  contention.  In  neither  of  them  was  there  any 
competition  for  a  right  of  fee  directly  involved.  In  both  of  them  the  question  was,  whether  the 
annual  proceeds  of  a  fund  were  to  be  wholly  paid  to  the  liferenters,  so  long  as  any  of  them  sur- 
vived, or  whether,  upon  the  death  of  any  liferenter,  a  portion  of  the  annual  proceeds  was  to  be 
*et  apart  and  accumulated  till  a  future  period,  for  the  benefit  of  those  who  might  ultimately 
Iwcorae  entitled  to  the  fee.  The  question  turned  rather  on  the  terms  in  which  the  right  of 
I^Rttt  was  given  than  on  the  terms  in  which  the  right  of  fee  was  given.   In  such  a  question  as 
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to  the  enjoyment  of  a  temporary  interest  in  the  annual  proceeds,  the  intention  of  the  teskator  may 
be  inferred  from  elements  which  would  not  indicate  an  intention  to  depart  from  the  ordinary  rule 
ai  law,  that  a  right  of  fee  which  has  once  vested  transmits  or  passes  to  heirs. 

The  only  other  case  on  which  the  appellants  founded  in  this  branch  of  their  argument^  ^as 
the  case  of  Bumelt  v.  Burmtt,  i6  D.  780.  That  case  is  in  some  respects  peculiar,  and  the  state- 
ment of  it  in  the  marginal  note  cited  by  the  appellants  does  not  quite  accurately  express  the 
ground  of  the  decision.  It  was  the  case  of  a  provision  of  a  sum  of  money  to  children  payable 
on  majority  or  marriage.  Several  of  them  had  obtained  majority  before  the  death  of  their 
father ;  one  afterwards  died  in  minority  unmarried.  It  was  held,  that  as  some  had  obtained 
majority,  the  right  to  the  sum  of  money  had  vested  in  the  class,  but  as  to  the  one  who  died,  it 
was  held,  that  as  his  right  to  participate  in  the  fund  was  condngent  on  hb  attaining  majority  or 
being  married,  and  as  neither  of  these  contingencies  had  ever  occurred,  the  whole  sum  was 
payable  to  those  who  did  obtain  majority.  That  case  has  no  applkability  to  the  present  cas^ 
which  has  no  such  elements  in  it. 

it  is  therefore  necessary,  in  reference  to  the  plea  of  accretion,  to  look  for  the  intenticm  of  tlu 
testator.  In  doing  so,  I  assume,  for  the  reasons  I  have  already  stated,  chat  he  intended  the 
r»ht  of  the  children  in  the  fee  to  vest,  and  did  not  intend  that  the  vesting  should  be  suspended 
tiU  the  death  of  the  liferentrix.  That  being  so,  and  the  general  rule  beii^,  that  a  fee  once  vested 
passes  to  heirs,  unless  there  be  in  the  deed  conferring  the  fee  something  that  excludes  the 
application  of  that  rule,  I  look  to  see  if  there  is  anything  in  this  deed  indicating  an  intention  to 
exclude  the  application  of  the  general  rule.  It  is  very  easily  excluded  if  such  is  the  intention, 
and  in  the  case  of  a  bequest  to  a  class,  that  is  generally  done  by  a  clause  declaring,  that  in  the 
event  of  the  death  of  any  of  the  members  of  the  class  before  the  period  of  distribution  or  before 
some  other  event  specified,  his  share  should  go  to  the  survivors,  as  is  done  in  this  same  deed  in 
regard  to  the  testator's  nieces,  but  there  is  no  such  clause  in  regard  to  his  daughter's  children. 
Upon  the  effect  of  the  context  between  these  two  classes,  1  take  leave  to  borrow  the  lang;uage 
of  Lord  Jeffrey  in  the  case  of  Colder  v.  Dickson,  4  D.  1368.  **The  omission  (he  said)  in  this 
part  of  tbe  settlement  of  any  such  accrescing  clause,  as  will  be  found  in  the  imnwdiately  preced- 
ing part  of  it,  affords  the  strongest  possible  grounds  for  concluding,  that  no  similar  arrangement 
was  intended  as  to  the  provision  now  in  question."  Nor  do  I  find  in  this  deed  anything  else  to 
lead  me  to  the  conclusion,  that  while  the  testator  intended,  as  I  hold  he  did  intend,  that  uie  right 
of  fee  should  vest  in  his  datu:hter's  children,  he  nevertheless  intended,  that  the  ordinary 
incidents  of  a  vested  right  should  be  excluded.   I  think  that  is  not  to  be  presumed. 

Two  other  reasons  of  appeal  are  stated  in  the  Printed  case.  One  of  them,  the  second  reasoo, 
is  involved  in  what  I  have  already  said.  The  other,  the  fourth  reascm,  was  not  insisted  on,  and 
does  not  appear  to  be  well  founded 

On  the  grounds  I  have  stated,  I  am  of  opinion,  that  the  interlocutors  appealed  gainst  should 
be  affirmed,  and  that  the  cause  should  be  remitted  back  to  the  Court  of  Session. 

Lord  Chancellor. — My  Lords,  I  have  bad  an  opportunity  of  seeing  and  considering  the 
opinion  which  has  just  been  delivered  by  my  noble  and  learned  friend.  It  coincides  exactly  with 
the  view  which  I  had,  independently  of  it,  taken  of  the  whole  case,  and  it  expresses  that  view  so 
fully  and  so  completely  that  I  feel  that  I  could  add  nothing  useful  I  shall  therefore  content 
myself  with  saying,  that  I  entirely  agree  in  the  opinion  which  has  been  expressed  by  my  noble 
and  learned  friend,  and  in  the  conclusion  at  which  he  has  arrived,  that  the  interlocutors  appealed 
from  should  be  affirmed. 

Lord  Cranworth. — My  Lords,  I  am  exactly  in  the  same  position  as  my  noble  and  ieamed 
friend  on  the  woolsack.  My  view  of  this  case  has  been  stated  so  fully  and  so  ably  by  my  noble 
and  learned  friend  opposite,  that  I  will  only  add  that  1  rejoice  to  think  that  the  conclusion  at 
which  the  Court  of  Session  has  arrived  in  tiiis  case  with  respect  to  the  law  of  Scodand,  as  I 
understand  it  on  the  subject  of  vesting,  is  precisely  similar  to  what  the  dedsitm  would  have  been 
if  it  had  been  an  English  case. 

Lord  Advocate. — ^Will  your  Lordships  permit  me  to  apply  to  you  to  dispose  of  the  costs  of  the 
appeal?  it  was  a  unanimous  judgment, 

Lord  Colonsay.— I  presume  the  costs  should  follow  the  affirmance  (rf*  die  judgment 

Mr.  Anderson. — It  is  a  question  of  construction. 


Appellant^  Agents,  Hunter.  Blair,  and  Cowan,  W.S.  ;  Loch  and  Mac  Laurin,  Westmiostor. — 
Respondent  Agents,  W.  Miller,  S.S.C. ;  Duncan  and  Lyon,  S.S.C. ;  Adam  Bum,  Doctoc^ 
Commons,  London. 


Interlocutors  affirmed,  and  appeal  dismissed  urith  costs. 
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MARCH  lo,  1868. 
MACFARLANE  AND  CO.,  Appellants^  V.  Taylor  and  Co.,  Respondents. 

Sale— Warranty— Sample— Whisky  Coloured  with  Innocent  y^^x.vc\3^r-M.  supplied  to  T.'s  order 
fff  whisky  coloured  with  burnt  sugar  or  other  innocent  material  an  article  which  was  coloured 
mtk  logwood,  and  caused  disagreeable  effects  to  the  consumer.  The  whisky  was  known  to  be 
uUended  for  the  natives  of  Africa.  In  an  action  for  breach  of  contract^  and  with  an  issue 
"  whether  the  whisky  was  disconform  to  order  and  coloured  with  material  not  innocent : — " 

Held  (affirming  judgment),  The  Judge  was  not  bound  to  direct  the  fury,  that "  innocent "  meant 
net  daagrrffus  to  life  or  health ;  and  that  he  was  right  in  leaving  it  to  the  Jury  to  say  if  the 
whisky,  according  to  the  ordinary  sense  of  the  word,  was  innocent, 

Sehble,  The  proper  issue  would  have  been,  whether  the  whisky  supplied  was  fit  for  human  use 
end censumption,  or  "  whether  it  was  disconform  to  order"  without  more^ 

This  »as  an  action  raised  by  Messrs.  Taylor  and  Co.,  merchants,  Leith,  against  Messrs. 
Macfarlane  and  Co.,  distillers  in  Glasgow,  for  supplying  them  with  whisky  which  was  intended 
for  the  African  market,  mixed  with  some  colouring  material,  not  innocent. 

The  issues  were — "Whether  the  defenders,  on  the  order  of  the  pursuers,  agreed  to  supply  to 
them  a  quantity  of  whisky  coloured  with  burnt  sugar  or  other  innocent  material,  similar  to  a 
sample  of  Mackenzie  and  Go's  whisky  then  shown  to  the  defenders?  whether  the  defenders 
delivered  to  the  pursuers  a  quantity  of  coloured  whisky  amounting  to  20,554  proof  gallons  or 
thereby,  for  which  the  pursuers  duly  paid  the  stipulated  price  ?  and  whether  the  coloured  whisky 
so  delivered  by  the  defenders  to  the  pursuers  was  disconform  to  the  said  order,  inasmuch  as  it 
was  coloured  with  some  colouring  matter  not  being  burnt  sugar  or  other  innocent  material  similar 
to  said  sample,  to  the  loss,  injury,  and  damage,  of  the  pursuers  ?" 

At  the  trial  before  Lord  Kinloch,  his  Lordship  told  the  jury,  that  the  word  "  innocent "  was  not 
a  legal  term,  and  thu  it  was  for  the  jury  to  say,  whether  the  whisky  was  innocent  within  the 
gn^uy  sense  of  the  word.  His  Lordship  also  refused  to  tell  the  jury,  that  the  pursuer  was 
boand  to  ivove,  that  the  colouring  was  injurious  to  the  marketable  quality  of  the  whisky,  and  to 
health.  The  jury  found  a  verdict  for  the  pursuers ;  damages,  £,yxio. 

On  argument  the  First  Division  disallowed  the  bill  of  exceptions,  and  discharged  the  rule  for 
a  new  tnal. 

Thedefimders  then  appealed,  and  in  their  Prmted  case  stated  the  following  reasons  for  reversing 
the  intertocutors : — i.  The  issue  was  not  proper,  because  it  did  not  direct  the  jury  to  inquire, 
vbether  the  alleged  insufficiency  of  the  whisky  sold  was  known  to  the  defenders,  because  it 
assumed,  that  there  was  an  express  warranty  or  agreement  to  colour  with  a  material  such  as 
Hackenue  used  ;  because  it  put  the  question  in  the  alternative  as  to  burnt  sugar  or  an  innocent 
niaierial ;  and  because  the  issue  is  indefinite,  and  might  include  matters  extraneous  to  the  record. 
2.  It  was  the  duty  of  the  Judge  to  direct  the  jury  to  exclude  from  their  consideration  such  results 
of  the  evidence  as  were  not  within  the  case  stated  in  the  record,  and  because  the  record  ought 
to  have  been  received  when  tendered  by  the  appellants  for  the  purpose  of  excluding  such 
extraneous  matter.  3.  Because  the  Judge  erroneously  directed  the  jury,  that  the  sense  in  which 
the  word  "  innocent "  was  used  in  the  issue  was  not  a  matter  of  legal  construction,  but  was  to  be 
jodged  of  by  themselves  upon  the  evidence.  4.  Because  the  Judge  refused  to  direct  the  jury, 
that  the  pursuer  must  prove,  that  the  whisky  was  injurious  to  the  marketable  quality  of  the 
rtiskjr,  «■  was  injurioas  to  health  ;  and  that  there  was  no  warranty  as  to  the  colouring  material, 
bat  simply  a  warranty  as  to  the  colour. 

Ilie  re^cmdents  in  their  printed  case  stated  the  following  reasons  for  affirming  the  interlocu- 
ton  I.  Because  the  issue  was  adjusted  by  the  Coart  with  the  consent  of  the  appellants, 
a-  The  issue  was  well  adapted  to  the  trial  of  the  case.  3.  Because  it  was  incompetent  for  the 
appellants  to  put  in  evidence  the  condescendence  to  prove  what  the  respondents  stated  therein, 
or  to  put  in  evidmce  the  whole  record.  4.  Because  the  directions  of  the  Judge  were  right. 
5-  Because  be  did  not  omit  to  give  any  direction  which  he  ought  to  have  given. 


'  See  i»«vious  reports  6  Macph.  H.  L.  i ;  39  Sc.  Jur.  396.  S.  C.  L.  R.  i  Sc.  Ap.  245 ; 
6  Macph.  H.  L.  1 :  40  Sc.  Jur.  300. 


Digitized  by 


1542 


REPORTS  OF  SCOTCH  APPEALS. 


Anderson  Q.C,  Mellish  Q.C,  and  McLaren,  for  the  appellants. — The  issue  was  not  properly 
framed,  and  introduces  irrelevant  topics.  It  does  not  shew  distinctly,  whether  the  sale  was  (uie 
by  sample,  or  a  sale  by  descriptive  order.  It  puts  an  alternative  undertaking  to  use  burnt  sugar 
or  other  innocent  material,  whereas  the  record  made  no  averment,  that  there  was  any  cmtract 
to  use  an  innocent  material  The  issue  is  not  supported  by  the  record,  which,  if  well  setded, 
controls  the  meaning  of  the  issue.  The  only  proper  form  of  issue  was  this,  "  whether  the  defender 
sold  to  the  pursuer  certain  goods  warranted  equal  to  a  sample  then  delivered  to  the  pursuer ;  and 
whether  he  furnished  ^oods  which  were  disconform  to  the  said  sample?"  The  first  and  second 
exceptions  are  not  reUed  upon.  As  to  the  third  and  fourth,  the  Judge  improperly  refused  to 
admit  the  condescendence  to  be  given  in  evidence  to  explain  the  meaning  of  the  word  "  innocent' 
It  is  well  settled  the  record  controls  the  issue — Mackintosh  v.  Smitk^  2  Macph.  1261.  The  fifth 
and  sixth  exceptions  ou^t  to  have  been  sustained.  The  meaning  of  the  word  "  innocent"  was 
a  question  of  legal  construction  for  the  Judge,  and  ought  not  to  have  been  left  to  the  jury  without 
any  definite  direction.  According  to  the  real  meaning  of  the  issuer  the  Judge  ought  to  have  told 
the  jury,  that  it  was  for  the  pursuer  to  make  out  that  the  colouring  was  injurious  to  the  marketable 
quality  or  to  health,  and  he  ought  to  have  directed  the  jury,  that  all  the  defenders  contracted  to 
do  was,  to  supply  a  colour  resembling  Mackenzie's,  without  any  undertaking  as  to  the  nature  of 
the  material :  therefore  the  interlocutors  ought  to  be  reversed. 

Sir  R.  Palmer  Q.C,  G.  Young,  and  S.  Willy  for  the  respondents,  were  not  called  upon. 

Lord  Chancelixjr  Cairns.— My  Lords,  the  merits  of  this  appeal  were  ver>- fully  and  cleariy 
laid  before  your  Lordships  yesterday  by  the  learned  counsel  for  the  appellants,  and  after  tbe 
consideration  which  your  Lordships  have  been  able  to  give  to  the  case,  I  venture  to  think,  that 
you  will  concur  with  me  in  the  opinion,  that  it  is  unnecessary  for  us  to  call  upon  the  counsel  fw 
the  respondent. 

The  facts  of  the  appeal  which  require  to  be  adverted  to  lie  m  an  extremely  small  compass. 
The  respondents  here,  who  were  the  pursuers  in  the  Court  of  Session,  are  the  firm  of  Taylw  and 
Company,  merchants  at  Leith,  who  carry  on  trade  with  the  west  coast  of  Africa.  The  defenders 
in  the  Court  of  Session}  who  are  the  appellants  here,  are  the  firm  of  Macfarlane  and  Company, 
who  are  distillers  or  recUfiers  at  Port-Dundas,  Glasgow. 

The  pursuers  stood  in  need  of  a  certain  quantity  of  spirits  for  the  purposes  of  their  trade  with 
the  west  coast  of  Africa,  that  is  to  say,  for  the  purpose  of  bartering  these  with  the  natives  in 
exchangefor  the  productions  of  the  country.  They  applied  to  the  appellants,  Messrs.  Macfarlane 
and  Company,  and  entered  into  a  contract  with  them,  (the  terms  of  which  I  shall  have  afterwards 
to  advert  to,)  for  the  supply  of  those  spirits.  So  far  as  regards  quantity,  the  spirits,  whene\'cr 
ordered  were  supplied,  and  a  bill  of  exchange  was  drawn  for  the  purchase  money,  accepted  by 
the  pursuers,  and  paid  at  maturity.  And  there  the  case  would  have  ended  but  for  this,  that  when 
the  spirits  reached  the  coast  of  Africa  and  were  used  for  the  purpose  of  barter  there,  they  were 
found,  as  the  pursuers  allege,  to  be  unmerchantable  in  their  quality,  and  consequentW  an  action 
was  brought  against  the  appeUants,  Messrs.  Macfarlane  and  Company,  by  Messrs.  Taylw  and 
Company,  for  damages  in  respect  to  the  quality  of  the  spirits. 

In  that  action  the  record  was  closed  in  the  usual  way,  and  the  parties  not  being  able  to  agree 
upon  the  form  of  an  issue,  an  issue  was  settled  by  the  First  Division  of  the  Court  of  Session,  and 
went  to  trial.  That  trial  occupied  several  days,  and  in  the  result  the  jury  found  a  verdict  fi»  the 
pursuers,  with  damages  to  a  large  amount,  namely  £,yxx>. 

The  whole  case  is  now  brought  up  before  your  Lturdships  mainly  upon  two  objections  to  those 
proceedings— the  first  objection  going  to  the  form  of  the  issue  which  was  settled  by  the  Court, 
and  challenging  that  form  of  issue,  and  the  second  being  an  exception  to  the  ruling  of  the  learned 
Judge  at  the  trial,  as  regards  the  law  which  he  laid  down  to  the  jury,  and  as  regards  an  alle^ 
omission  on  his  part  to  state  to  the  jury  what  the  appellant  contended,  that  he  ought  in  addiuoo 
to  have  stated. 

In  order  to  appreciate  the  argument  upon  the  first  of  these  questions,  namely,  the  form  of  the 
issue,  it  is  necessary  to  advert  to  the  averments  in  the  record  with  regard  to  the  contract  And 
I  cannot  help  noticing,  here  (I  hope  with  no  undue  prejudice  in  favour  of  the  course  which  is 
pursued  in  this  country,)  the  inconvenience  of  the  form  adopted  in  Scotland  as  compared  irith 
the  form  which  we  now  adopt  in  this  country  in  an  action  of  this  description.  In  this  country 
the  habit  is,  under  the  recent  changes  in  the  procedure,  for  the  plaintiff  to  aver  what  he  considers 
to  be  the  legal  result  of  the  evidence  which  he  will  be  able  to  adduce  as  regards  the  form  of  the 
contract,  and  then,  if  those  averments  are  challenged,  to  go  to  trial  upon  them,  and  if  in  the 
course  of  that  trial  the  evidence  which  he  adduces,  while  it  maintains  in  substance  his  averments, 
should  differ  from  them  in  minor  details,  the  Judge  at  the  trial  has  the  power  to  permit  amend- 
ments of  those  averments,  and  thus  to  prevent  any  unnecessary  expense  or  any  failure  of  josdca 
In  Scotland,  on  the  other  hand,  there  is  in  the  pleadings  a  considerable  amount  of  narrative 
leading  up  to  the  averment  of  ue  concluded  contract,  and  upon  those  averments  the  issue  is 
agreed  upon  by  the  parties,  or  settled  by  the  Court  in  default  of  agreement,  and  becomes  as  it 
were  the  stereotyped  issue  uiwn  which  the  trial  must  be  cimducted  ;  and  if,  as  must  constantly 
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^ipen  in  the  course  of  the  tiia],  minor  details  appear, which  in  some  degree  produce  a  variance 
ftom  the  averments  upon  the  record  or  from  the  issue  as  thus  settled,  there  is  always  a  danger 
4f  criticism  and  cavil  as  regards  the  question  whether  the  issue  on  the  one  hand  properly  repre- 
scDU  the  point  to  be  determined  between  the  parties,  and  whether,  upon  the  other  hand,  the 
eridcDce  sustains  the  issue  as  thus  settled. 

I  vill  not  pursue  this  matter  further  than  to  say,  that  I  feel  persuaded  that  it  would  be  your 
Lordships'  view  upon  all  occasions  of  this  kind,  that  while,  on  the  one  hand,  you  would  not  be 
dispcaed  to  maintain  an  issue  which  in  consequence  of  its  form  had  failed  to  determine  the  real 
question  between  the  parties,  so,  on  the  other  hand,  your  Lordships  would  be  unwilling,  at  this 
stage  of  the  proceedings,  to  allow  mere  criticism  as  to  the  wording  of  the  issue,  mere  observation 
as  to  want  of  felicity  of  expression  in  framing  the  issue,  to  become  the  means  of  overthrowing 
the  proceedings,  if  your  Lcnrdships  were  satisfied,  that  the  real  justice  of  the  case  had  been  tried 
betnen  the  parties. 

For  the  piupose  of  examining  the  form  of  the  issue,  it  will  not  be  necessa^  to  do  more  than 
ta  rtifer  your  Lofdships  to  the  fourth  and  fifth  heads  of  the  condescendence  in  which,  we  find  a 
statement  of  the  contract  as  alleged  by  the  pursuers.  These  have  been  so  recently  before  your 
Lordship^  eyes,  that  I  do  not  propose  to  read  them  at  length,  but  your  Lordships  will  not  fail 
to  obsenre>  that,  under  the  fourth  head  of  the  condescendence,  there  is  a  distinct  averment  by 
the  porsuers,  and  a  distinct  admission  on  the  part  of  the  defenders,  that  the  pursuers  stated,  and 
the  defenders  were  aware,  that  the  pursuers  required  the  spirits  in  question  for  the  African  trade, 
that  is  to  say,  for  the  purpose  of  that  trade,  which  I  just  now  described,  a  trade  in  which  spirits 
are  bartered  with  the  natives  of  the  coast  Africa  u>r  their  consumptitm,  and  in  return  for  the 
productioDS  of  the  country. 

Passing  ^om  the  fourth  article  of  the  condescendence,  and  going  on  the  fifth,  we  find  in  the 
fiftb  these  statements,  that  there  were  upon  the  occasion  of  making  the  contract  certain  samples 
tben  before  the  parties,  and  which  to  a  certain  extent  were  referred  to.  There  is  a  sample, 
which  is  called  the  sample  of  the  Macfarlanes,  which  was  referred  to,  and  which  was  adopted 
far  die  purpose  of  indicating  the  strength  of  the  spirits,  for  the  purpose  of  defining  the  flavour 
vfaicb  the  spirit  was  to  have,  and  for  the  purpose  or  settling  the  [»-ice.  For  those  three  purposes, 
stieuth,  flavour,  and  price,  the  sample  produced  by  the  Macfarlanes  was  adopted,  and  was 
litisbctoiy  to  the  pursuers. 

If  that  bad  been  all,  and  if  the  question  now  had  arisen  as  regards  either  strength  or  flavour, 
I  should  have  been  of  opinion,  and  I  think  your  Lordships  would  have  concurred  with  me,  that 
all  that  would  have  been  necessary  would  have  been  to  determine  the  question  of  fact,  what  was 
the  strength  and  what  was  the  flavour  of  the  sample  produced  by  the  Macfarlanes.  But  the 
matter  did  not  end  there.  The  desire  of  the  pursuers  was  to  have  spirits  coloured  in  such  a 
manoer  as  to  represent  as  nearly  as  possible  the  colour  of  rum. 

The  sample  produced  by  the  Macfarlanes  was  too  light  in  colour  for  that  purpose.  It  appears 
that  there  was  in  the  room  of  the  parties  a  sample  of  spirits  produced  by  another  house,  the  house 
of  Mackenzie,  darker  in  colour,  and  of  a  colour  which  represented  the  shade  which  the  Messrs. 
Taylor  desired  to  have  upon  this  occasion.  That  sample  of  Mackenzie's  was  referred  to  for  the 
purpose  of  defining  the  shade  of  colour,  and  the  agreement  of  the  Messrs.  Macfartane  was,  that 
they  would  colour  up  (if  I  may  use  the  expression)  the  spirits  which  they  would  supply,  so  as  to 
bring  them  to  the  same  colour  as  the  sample  of  the  Mackenzies. 

These  facts  which  I  have  thus  stated  are  averred  in  substance  in  the  fifth  head  of  the  conde- 
soeoden^  and  then  that  fifth  head  concludes  with  this  statement :  "  The  defenders  knew,  and 
We  expressly  informed  of  the  purpose  for  which  the  spirits  were  wanted,  and  that  they  were 
blended  for  hu^nan  consumption ;  and  that,  white  colouring  was  required,  the  colouring  matter 
nust  be  such  as  in  no  degree  to  impair  the  quality  of  the  whisky,  or  render  it  unfit  for  tise."  It 
was  contended  by  Mr.  Mellish,  that  this  was  in  substance  a  sale  of  spirits  by  sample.  It  was  a 
sale  by  sam^de  to  a  certain  extent,  but  only  to  a  certain  extent.  It  was  a  sale  by  sample  so  far 
as  terards  strength  and  so  far  as  regards  flavour,  hut  as  regards  colouring  it  was  not  a  sale  by 
swnple,  beyond  this,  that  a  shade  of  colour  which  might  just  as  well  have  Men  represented  upon 
paper,  or  upon  wool,  or  uptm  any  other  material,  was  produced  in  a  sample  of  coloured  whisky, 
which  was  to  be  the  shade  of  colour  adopted  as  a  pattern  by  the  Messrs.  Macfarlane.  But  the 
<iaestion  how  that  colour  was  to  be  produced  by  one  device,  or  by  another,  so  far  as  the 
avOTnents  1  have  read  are  COTcemed,  was  not  a  matter  of  definition  or  statement  between  the 
parties. 

It  is  proper  that  I  should,  at  this  stage  of  the  case,  remind  your  Lordships  of  the  Act  of 
^liament  that  was  passed  in  the  year  1856,  termed  "An  Act  to  amend  the  Laws  of  Scotland 
*fecting  Trade  and  Commerce."  By  the  fifth  section  of  that  Act  an  enactment  was  made  for 
the  purpose  of  assimilating,  as  far  as  possible,  the  law  of  Scotland  upon  this  subject  to  the  law 
ot  Kiwlasd.  The  fifth  section  declares,  that  the  vendor  of  goods,  as  a  general  rule,  "shall  not 
be  hdd  to  have  warranted  their  qu^ity  or  sufficiency ;  but  the  goods  with  all  their  faults  shall  be 
at  the  riik  <tf  the  purchaser,  unl^s  Ae  seller  shall  have  given  an  express  warranty  of  the  quality 
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or  sufticiency  of  such  goods,  or  unless  (which  is  more  material  to  the  present  case)  the  goods 
have  been  expressly  sold  for  a  specified  or  particular  purpose,  in  which  case  the  seller  sh^  be 
considered  without  such  warranty  to  warrant,  that  the  same  are  lit  for  such  purpose." 

Now  I  think  your  Lordships  will  be  of  opinion  beyond  all  doubt,  that  these  goods  were  sold 
for  a  specified  and  particular  purpose,  namely,  for  the  purpose  of  trade  and  barter  upon  the  west 
coast  of  Africa  ;  and  if  that  is  so,  and  if  the  operation  of  this  enactment  is  not  excluded  by  any- 
thing which  passed  in  this  case,  the  result  is  thi^  that  the  law  steps  in  and  says,  that,  with  r^rd 
to  the  goods  so  sold  for  such  specified  and  particular  purpose,  that  is  inq>hed  a  warranty  that 
the  goods  are  fit  for  that  purpose. 

With  these  observations  I  think  your  Lordships  will  have  no  difficulty  in  dealing  with  the  form 
of  the  issue  which,  upon  these  averments  and  with  reference  to  the  state  of  the  law,  was  settled 
by  the  Court  between  the  parties.  The  issue  consists  of  three  questions.  The  second  maybe 
put  out  of  the  case,  for  no  difficulty  arises  as  to  that — the  difficulty  which  arises  has  been  made 
by  the  first  and  third  of  the  questions. 

The  first  question  is  this,  *'  Whether,  on  or  about  September  1862,  the  defenders,  on  the  order 
of  the  pursuers,  agreed  to  supply  a  quantity  of  whisky  coloured  with  burnt  sugar  or  other  inaocent 
material  similar  to  a  sample  of  Mackenzie  and  Co.'s  whisky  then  shewn  to  the  defenders?"  The 
burden  of  the  objection,  as  was  very  properly  stated  by  Mr.  Mellish,  to  the  issue,  was  with  regard 
to  the  word  "  innocent."  I  certainly  am  not  at  all  of  opinion,  that  this  issue  might  not  have 
been  expressed  more  happily.  I  think  that  words  more  appropriate  to  the  averment  and  more 
appropriate  to  the  state  of  the  taw  might  have  been  introduced  into  the  issue.  But  the  question 
wDich  I  think  your  Lordships  will  be  disposed  to  consider  is,  Was  there  in  this  form  of  issue 
anything  which  was  so  wrong,  so  much  at  variance  with  what  was  the  real  question  to  be  tried, 
that  your  Lordships  should  now  refuse  to  maintain  it?  Looking  at  it  in  that  point  of  viev,  I 
cannot  think  there  is  anything  in  this  issue  which  could  have  misled  the  jury,  or  could  have 
failed  to  express  to  them  the  question  which  had  to  be  tried.  The  word  ''innocent"  is  no  doobi 
a  word  of  many  meanings,  but  in  this  particular  context  it  is  used  in  connexion  with  a  commodity 
which  is  referred  to,  burnt  sugar ;  and  the  meaning  obviously  is  this :  The  whisky,  it  is  suggested, 
was  to  be  coloured  either  with  burnt  sugar,  which  was  itself  a  material  which  could  fvoduce 
no  ill  effect  upon  the  spirit,  or  else  with  some  other  innocent  materials,  that  is  to  say,  some 
other  material  ejusdem  generis,  which  would  be  equally  free  from  any  charge  of  injuring  tbe 
material  into  which  it  was  introduced.  In  other  words,  the  term  "innocent"  would  correcdy 
represent  a  material  which  would  not  be  injurious  to  the  commodity  by  rendering  it  unfit  for  the 
purpose  for  which  it  was  intended,  which,  m  other  words,  is  exactly  expressing  what  the  Act  of 
Parliament  lays  down  as  the  implied  warranty  in  the  case  of  such  a  sale  of  goods. 

If  that  is  so,  then  I  cannot  think  that  any  reasonable  objection  can  be  made  to  the  third  bead 
of  the  issue,  although  as  to  that  I  may  say  again,  that  I  should  have  been  well  content  if  it  bad 
stopped  very  much  short  of  the  extent  to  which  it  had  gone — if  it  had  simply  proposed  the 
question,  whether  the  coloured  whisky  delivered  by  the  defenders  was  disconform  to  the  order. 
I  believe,  that  would  have  expressed  all  that  is  necessary  to  be  determined ;  but  it  has  gone  on 
to  say,  inasmuch  as  it  was  coloured  with  some  colouring  matter  not  being  burnt  sugar  or  other 
innocent  material  similar  to  said  sample,  to  the  loss,  injury,  and  damage  of  the  pursuers. 

I  certainly  admit,  that  these  words  are  somewhat  involved  in  their  form,  but  I  read  then  as 
saying,  inasmuch  as  it  was  coloured  similar  to  the  sample,  but  tbe  colouring  matter  was  not  bunt 
sugar  or  other  innocent  material,  referring  the  jury  back  therefore  in  substance  to  the  first  bead 
of  the  issue,  and  asking  them  whether  the  contract  was  as  averred  in  the  first  head  of  the  issue, 
and  whether  the  spirits  which  were  delivered  were  or  were  not  in  accordance  with  that  contract 
Upon  this  issue,  therefore,  I  should  humbly  venture  to  advise  your  Lordships,  that  there  is  no 
ground  at  this  stage  for  finding  fault  with  the  form  in  which  it  is  now  brought  up  before  us. 

I  pass  on  to  the  next  part  of  the  case,  which  deals  with  the  charge  of  the  learned  Judge,  the 
objections  to  which  charge  are  expressed  in  the  fifth  and  sixth  exceptions.  For  reasons  ifhich 
will  be  obvious,  I  propose  to  ask  your  Lordships  to  consider  the  sixth  exception  before  the  liftb. 
The  sixth  exception  suggests  what  the  learned  Judge  ought  to  have  directed  the  jury  in  point  of 
law.yfrr/,  that  in  order  to  entitle  the  pursuer  to  a  verdict  on  their  issue,  it  is  not  sufficient  for  them 
to  prove,  that  the  material  with  which  the  whisky  was  coloured  was  injurious  to  the  marketable 
quality  of  the  whisky ;  secondly,  that  in  order  to  entitle  the  pursuers  to  a  verdict  on  the  issue,  it 
is  necessary  for  them  to  prove,  that  the  material  with  which  the  whisky  was  coloured  was  injurious 
to  the  healUi  of  the  consumer. 

Now  there  is  no  doubt  that  this  expresses  very  clearly  and  distinctly  what  it  is  that  tbe  appel- 
lants contend  for,  and  what  it  was  that  they  desired  to  submit  to  the  jury,  and  I  am  not  at  aQ 
surprised  at  this  contention,  because  in  it  there  is  the  only  possiUe  chance  of  the  appellanu 
succeeding  upon  this  trial.  The  appellants  knew  very  well,  having  regard  to  tbe  evidence  that 
was  led,  that  whether  you  take  the  medical  evidence  adduced  by  the  appellants,  who  were  tbe 
defenders,  or  the  medical  evidence  adduced  even  by  the  pursuers  themselves,  the  state  of 
UsXA  that  was  brought  before  the  jury  was  this,  that  the  colouring  matter  introduced  into  thii 
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spirit  being  logwood,  it  would  be  correct,  with  regard  to  it^  to  say,  that  it  was  not  sach  a  material 
ai  that  its  introduction  into  the  spirit  would  endanger  life  or  perhaps  seriously  endanger  health, 
bat  that,  on  the  other  band,  it  would  bsyond  all  doubt  be  productive  of  symptoms  and  effects 
apoa  Ae  human  frame  which  would  be  in  the  highest  degree  unpleasant  and  alarming  to  the 
perion  who  was  taking  the  spirit,  and  would  be  such  as  to  a  certainty  would  prevent  either  him 
or  any  other  person,  knowing  of  those  effects,  from  dealing  any  further  with  regard  to  that  spirit 
Tberefore  it  was,  that  the  appellants  were  naturally  anxious  that  there  should  go  to  the  jury  the 
qoestion  touching  the  effects  of  this  coloured  spirit  upon  health  and  upon  life,  and  not  a  question 
touibing  its  fitness  for  the  subject  for  which  it  was  intended,  namely,  as  a  merchantable  spirit 
for  the  coast  of  Africa ;  but  that  exception  being  taken,  I  venture  to  think,  that  your  Lordships 
will  have  no  difficulty  at  aU  in  agreeing  with  me  in  saying,  that,  if  the  learned  Judge  had  given 
this  direction  to  the  jury,  it  would  have  been  a  distinct  and  palpable  miscarriage  upon  his  part. 
An  express  warranty  that  the  spirit  should  not  endanger  life  is  nowhere  suggested  to  have  been 
given  ;  an  implied  warranty  that  the  spirit  should  not  endanger  life  is  not  the  implied  warranty 
which  is  defined  by  the  Act  of  Parliament.  The  Act  of  Parliament  defines  the  implied  warranty 
to  be  this,  that  the  spirit  should  be  fit  for  the  purpose  for  which  it  was  intended,  and  I  apprehend 
it  would  have  been  an  error  on  the  part  of  the  learned  Judge,  if  be  had  in  any  way  departed  from 
those  expressions,  and  had  told  the  jury  that,  under  the  term  "  innocent,"  they  were  to  consider  not 
vhether  the  spirit  had  been  coloured  in  a  way  rendering  it  unfit  for  the  purpose  for  which  it  was 
intended,  Iwit  whether  it  had  been  coloured  in  a  way  rendering  it  dangerous  to  life  or  to  health. 

Therefore,  taking  the  first  and  sixth  exceptions,  I  own  I  cannot  myself  entertain  any  dout^ 
anH  I  think  your  urdships  will  not  entertain  any  doubt,  but  that  the  issue  tendered  here  by  the 
appdhnts  is  an  erroneous  one,  and  that  the  Judge  is  not  in  any  way  to  be  found  fault  with 
becauie  he  did  not  give  this  direction  to  the  jury. 

Then  that  being  so  I  turn  now  to  the  fifth  exception.  The  fifth  exception  complains,  that 
Lord  Kinloch  directed  the  jury  that  the  word  "  innocent "  as  contained  in  the  issue,  was  not  a 
legal  term,  nor  one  on  which  it  was  necessary  that  he  should  put  a  legal  construction,  and  that 
it  was  fortfae  jury  tosay,  upon  the  evidence,  whether  the  thing  was  "innocent "  or  not,  in  the  fair 
and  reasonable  sense  of  the  word  as  employed  in  ordinary  language.  N  ow  I  say  again  here  what 
I  took  leave  to  say  with  regard  to  the  former  issue :  I  should  have  been  well  satisfied  if  the 
learned  Judge  bad  thought  it  right  to  go  somewhat  further,  and  to  have  directed  the  jury  what  I 
apjwhend  would  have  been  entirely  correct,  that  by  the  term  "  innocent "  their  minds  must  be 
led  to  consider  whether  anything  had  been  done  to  the  spirit  which  had  rendered  it  unfit  for  the 
purpose  intended  But  what  I  apprehend  your  Lordships  have  to  consider  here  is,  Was  this 
statement  which  is  expressed  in  the  fifth  exception  erroneous  so  far  as  it  goes  F  and  in  respect, 
that  the  teamed  Judge  did  not  go  further,  was  there  any  failure  of  stating  matter  of  law  to  the 
jury  which  has  led  to  a  miscarriage,  or  may  fairly  be  supposed  to  be  calculated  to  lead  to  a 
miscairiage,  on  the  part  of  the  jury  ? 

So  far  as  the  chaige  of  the  learned  Judge  goes,  I  think  no  exception  can  hiirly  be  taken  to  it. 
It  appears  to  me  to  be  not  inaccurate  so  far  as  it  is  set  out  upon  the  bill  of  exceptions.  Is  it  the 
case,  that  the  jury  might  have  been  misled  by  the  learned  Judge  not  going  further  ?  Now  I  own 
i  was  struck  by  what  was  said  by  one  of  the  learned  Judges  in  the  Court  below,  which  appears 
to  have  a  material  bearing  upon  the  case.  A  learned  Judge  (I  think  it  was  the  Lord  President) 
said,  that  the  jury  really  knew,  that  there  really  were  two  questions  between  the  parties,  whether 
the  pursuers  were  right  in  saying  it  was  enough  to  prove  that  the  spirit  was  unfit  for  what  it  was 
intended,  or  whether  the  defenders  were  right  in  contending,  that  the  proof  ought  to  shew  that 
the  spirit  was  dangerous  to  life  or  to  health.  The  jury  (as  was  observed  by,  1  think,  the  Lord 
President)  heard  the  learned  Judge  asked  to  give  the  direction  which  is  indicated  in  the  sixth 
exception ;  they  heard  that  direction  refused  to  be  given,  and  they  could  not  but  have  been  aware, 
that  that  left  one  and  only  one  point  for  the  jury  to  determine,  namely,  whether  the  spirits  had 
been  coloured  with  colouring  matter  which  was  innocent,  that  is  to  say,  colouring  matter  which 
would  not  be  injurious  to  the  spirit,  having  regard  to  the  purpose  for  which  it  was  intended. 
fani  if  that  is  so,  then  I  apprehend,  that  the  jury  could  not  in  any  way  have  been  misled  ;  and 
if  they  were  not  misled,  then  I  apprehend  that,  upon  a  question,  not  of  misdirection,  but  of  non- 
direction,  your  Lordships  will  indeed  be  slow  to  hM,  that,  merely  because  the  Jndge  might  have 
gone  further,  and  might  with  proprie^  have  stated  more  to  the  jury  than  he  did  state,  although 
ujthing  more  which  he  could  properly  have  stated  would  have  been  in  forour,  not  of  the  appel- 
laats  bat  of  the  respondents,  yet  the  appellants  were  entitled  to  object  to  that  failure  on  the  part 
of  dM  learned  Judge  to  go  further,  and  I'Ught  to  have  been  allowed  to  upset  the  proceedings  upon 
the  ground  of  the  absence  of  an  additional  statement  which,  if  it  had  been  present,  must  have 
been  even  more  injurious  to  the  argument  for  which  they  contended. 

Upon  these  grounds  I  have  no  doubt  at  all,  that  the  satisfactory  conclusion  to  arrive  at  is  this, 
that  these  exceptions  were  properly  disallowed  by  the  Court  below,  and  that  neither  to  the  form 
of  the  issue  nor  to  the  charge  of  the  learned  Judge  has  any  objection  been  shewn  to  your  Lord- 
ships which  ought  to  lead  you  to  disturb  the  mterlocutors  of  the  Court  below.   I  therefore 
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venture  to  advise  your  Lorships  to  confu-m  those  interlocutors,  and  to  dismiss  the  appeal  vith 
costs. 

Lord  Westbury. — My  Lords,  if  your  Lordships  are  satisfied,  that  substantially  the  real 

Juestion  is  embodied  in  the  issues,  and  that  it  has  been  tried  in  a  satisfactory  manner,  you  will, 
feel  certain,  be  most  unwilling  to  interfere  with  the  form  of  the  issues,  although  you  may  be  of 
opinion,  that  the  issues  have  not  been  skilfully  extracted,  and  are  expressed  in  a  prolix  and 
perhaps  awkward  manner.  Nothing  could  be  simpler  than  the  original  transaction,  or  more  plain 
than  the  question  which  arose  out  of  the  circumstances  that  occurred. 

The  pursuers  were  desirous  of  buying  a  quantity  of  coloured  whisky,  to  be  sent  to  West  Africa 
as  a  commodity  to  be  sold  or  bartered  to  the  natives.  The  defenders  tendered  to  supply  the 
whisky,  and  produced  to  the  pursuers  a  sample  which  was  approved  as  to  price,  flavour,  and 
strength,  but  not  as  to  colour,  which  was  required  to  be  deeper,  and  the  defenders  then  agreed 
to  make  the  colour  equal  to  that  of  another  sample  of  coloured  whisky,  which  the  pursuers 
produced  to  them  as  a  standard  colour,  and  to  deliver  the  whisky  accordingly.  The  contract 
was  thus  complete.  Nothing  passed  as  to  the  colouring  matter  which  should  Sensed,  but  under- 
neath this  contract  of  course  lies  the  implied  general  engagement,  that  the  article  soki  should  be 
fit  for  use,  that  is,  for  human  consumption,  using  the  purpose  for  which  it  was  sold. 

The  whisky  was  taken  to  the  cotut  of  Africa,  and  part  of  it  having  been  supplied  to  the  natives 
it  was  found  to  produce  very  unpleasant,  and  alarming  if  not  injurious,  effects  on  the  bodies  of 
those  who  drank  it,  and  the  whisky  thereby  became  unmarketable.  It  was  ascertained,  that 
these  effects  on  the  body  of  the  consumer,  being  such  as  ordinary  whisky  or  wbi^y  coloured 
with  burnt  sugar  does  not  produce,  were  due  to  the  colouring  matter  that  had  been  used  by  the 
defenders.  It  would  seem  that  whisky  had  been  commonly  coloured  by  burnt  sugar,  and  thai 
the  defenders  had  used  logwood,  or  a  decoction  or  extract  of  logwood,  for  the  purpose  of  producing 
the  colour  required,  and  which  material,  according  to  the  evidence,  does  not  appear  to  have  beeo 
previously  used  for  such  purpose. 

Under  these  circumstances,  the  question  that  arose  in  fact  was,  whether  there  had  been  a  breach 
of  the  implied  contract,  or  in  other  words  whether  the  whisky  which  the  defenders  had  coloured 
with  logwood  was  fit  for  use,  and  human  consumption.  It  was  a  fit  question  for  a  jury,  as  tbe 
law  now  stands,  although  I  venture  humbly  to  think,  that  if  the  question  bad  been  argued,  and 
the  witnesses  examined  before  Lord  Kinloch  sitting  alone,  a  satisfactory  conclusion  would  have 
been  arrived  at  without  any  charge  of  miscarriage  in  procedure,  and  with  an  infinitely  less  ex- 
penditure of  time  and  money.  The  parties  could  not  agree  as  to  the  form  of  wording  the  issues, 
which  were  accordingly  settled  by  the  Inner  House,  and  the  issues  as  setded,  thoi^fi  nnneces- 
sarily  long  and  cumbroas,  in  effect  amounted  to  this :  Was  the  whisky  supplied  by  the  d^endeis 
coloured  by  means  of  an  innocent  material? 

The  trial  lasted  five  days,  and  the  evidence  shewed,  that  logwood  colouring  produced  effects  on 
the  body  of  the  consumer,  which  to  say  the  least  were  very  disagreeable  and  alarming ;  it  had  an 
astringent  effect;  it  affected  the  saliva  and  the  secretions  from  the  kidneys,  converting  theminto 
the  colour  of  blood,  and  changed  tbe  colour  of  the  skin  down  to  the  fingers  and  nails.  I  cannot 
conceive  a  more  alarming  picture  to  be  presented  to  an  Edinburgh  or  Glasgow  jury,  where  toddy 
is  supposed  to  be  in  great  esteem.  The  jury  found  unanimously  a  verdict  for  the  pursoers, 
thereoy  in  effect  finding,  that  tbe  colouring  material  was  not  innocent,  and  that  the  vlitdcy  was 
not  fit  for  use. 

The  contention  by  tbe  appellants  at  the  trial  was,  that  the  learned  Judge  ought  to  have  givea 
to  the  jury  an  explanation  of  the  meaning  of  the  word  *'  innocent ; "  and  to  have  in  effect  told 
them  that,  although  it  appeared  that  the  whisky  was  unmarketable,  yet  that  it  did  not  follow  that 
the  whisky  was  not  innocent.  I  think  the  learned  Judge  was  right  in  declining  to  do  any  such 
thing.  The  word  "innocoit"  was  used  in  the  issues  in  its  ordinary  popular  sense,  and  it  was 
for  the  jury  to  find  upon  the  e^dmce,  whether  the  coburing  matter,  or  the  whisky  as  colouied 
by  it,  was  "  innocent,"  that  is  to  say,  harmless  m  use ;  and  the  jury  had  nothing  to  do  directly 
with  the  question  whether  tbe  whisky  was  or  was  not  marketable,  otherwise  than  as  that  mi^t 
be  the  result  of  finding,  that  the  colouring  matter  was  not  harmless,  that  is,  not  an  innocent 
thii^. 

I  therefore  entirely  approve  of  the  manner  in  which  the  case  was  left  to  the  jury  by  the  learned 
Judge,  which  is  thus  stated  in  the  bill  of  eiowptions  :  "  Lord  Kinloch  directed  the  jury,  that  the 
word  '  innocent,'  as  contained  in  the  issue,  was  not  a  legal  term,  nor  one  on  which  it  was  neces- 
sary that  he  should  put  a  legal  construction,  and  that  it  was  for  the  jtury  to  say  upon  the  evidence 
whether  the  thing  was  innocent  or  not,  in  the  fair  and  reasonable  sense  of  the  word  as  employed 
in  ordinary  language."  I  think,  having  regard  to  the  issues  and  the  evidence,  that  this  was  a 
proper  mode  of  leaving  the  case  to  the  jury,  and  it  was  certainly  a  mode  more  ^vourable  to  the 
appellants  than  to  the  respondents. 

1  therefore  entirely  agree  with  my  noble  and  learned  friend  upon  the  woolsack,  that  the  appeal 
should  be  dismissed  with  costs,  so  far  as  it  is  an  appeal  from  the  interlocutors  settling  the  terms 
of  the  issues,  and  that  the  exceptions  should  in  like  manner  be  overruled. 
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Lord  Colonsay. — My  Lords,  the  views  which  I  entertain  upon  this  case  both  as  regards  the 
tm  DKaning  and  construction  of  these  issues,  and  as  regards  the  exceptions  which  have  been 
taken  to  the  charge  of  the  learned  Judge,  have  been  so  fully  stated  by  my  noble  and  learned 
friends  who  have  preceded  me,  that  I  do  not  think  it  necessary  to  make  any  addition  to  their 
ttatement  I  think  that,  as  regards  the  exception,  the  moment  it  is  hekl,  that  the  fourth  exc^ion 
must  be  disaUowed,  it  follows  almost  of  necessity  from  that  itself,  that  the  fifth  exception  cannot 
be  maintained,  because  in  that  case  the  appellants  would  be  required  to  shew  what  directions 
should  have  been  given,  that  would  be  consistent  with  their  contentions  in  this  case.  Any  direc- 
timis  that  could  have  been  given  consistently  with  the  views  which  have  been  expressed  by  my 
noble  and  learned  friends,  and  in  which  I  entirely  concur,  must  have  been  directions  to  die  jury, 
not  tending  in  favour  of  the  appellants,  but  additional  directions  leading  towards  the  verdict 
vfaich  the  jury  fiid  find.  I  therefore  concur  entirely  in  the  affinnance  of  the  interlocutors 
complained  o£ 

Interlocutors  a/^rmed,  and  appeal  dismissed  -with  costs. 

A^ellm^  Agents^  White-Millar  and  R(^}son,  S.S.C. ;  Simson  and  Wakeford,  Westminster. 
—Respondtnt^  Solicitors,  Henry  and  Shiress,  S.S.C  ;  W.  and  H.  P.  Sharp,  Gresham  House, 


J.  A.  G.  C.  Campbell  of  Glenialloch,  Appellant,  v.  The  Earl  of  Dalhousie, 
and  Others,  Trustees  of  the  late  Marquis  of  Breadalbane,  Respondents, 


Entail —  Improv«nents  —  Montgomery  Act  —  Rutherfurd  Act  —  Election  —  Signature  of  Heir^ 
Accoants  by  Executors — Form  of  Decree— -5.,  while  heir  of  entail  in  possessionJi^xpended  moneys 
in  in^rovements  amounting  to  ^^25,000^  and  obtained  decrees  in  his  lifetime  against  the  next 
sucaeding  heirs  -whereas  tn  1859  he  charged  ^£20,000^  Part  of  the  amount,  fy  bond 
of  annualreni  on  the  estate,  under  the  Rutherfurd  Act,  he  had  taken  no  steps  Ut  charge  the 
remaining  £,^000,  when  he  died  three  years  afterwards. 

As  to  anotSer  expenditure  for  improvements,  amounting  to  f^'i^i,  between and  i%S2,B.had 
not  subscribed  the  accounts  so  as  to  charge  the  next  heir,  and  B.  died  three  days  before  Martinmas 
1862.  Nis  executors  then  subscribed  the  reguisite  accounts  and  took  the  usual  sUps  under  the 
Montgomery  Act. 

In  actions  of  declarator  to  ascertain  the  rights  of  parties: 

Held  (partly  ^^ryine  judgment),  (i.)  Where  the  next  collateral  heir  has  been  duly  called  in  the 
acHom  raised  by  w  heir  in  possession  for  a  decree  to  charge  in^ro^rements,  all  the  heirs 
of  entail  are  thereby  bound,  and  the  decree  is  final;  (2.)  where  the  decree  on  the  face  of  it 
shews,  that  it  is  for  entail  improvements,  conform  to  the  Act  10  Geo.  ill.  c.  51,  it  camtot  be 
i0eramrds  impeach^  on  the  ground,  that  the  nature  of  the  itnprovements  is  not  set  forth  in 
such  decree  J  (3.)  if  the  heir  in  possession  has,  under  the  Rutherfurd  Act  1 1  and  12  Vict.  c.  36, 
charged  part  of  the  sums  on  the  estate,  he  has  thereby  made  his  election,  and  cannot  afterwarea 
resort  to  the  cud  of  the  Montgomery  Act  to  complete  his  claim  against  the  next  heir;  but  the 
sole  remedy  for  the  balance  must  be  sought  under  the  Rutherfurd  Act;  (4.)  where  the  heir  in 
possession,  in  the  course  of  making  tmprwemenis,  has  died  befire  Martinmas  without 
subscribing  the  accounts  for  improvemaite,  his  executors  may  do  so  ^ter  his  death,  and  reanfer 
the  amoKMi  from  the  next  heir.^ 


This  was  an  action  by  the  executor;  of  the  late  Marquis  of  Breadalbane  against  the  next 
succeedmg  heir  of  entail  (i.)  for  a  sum  of  ^£5202  i&f.  2d.,  being  the  balance  of  a  total  sum  of 
£25,202  i6r.  2^.,  contained  in  five  decrees  under  the  Mon^meryAct;  (2.)forasum  of  ^^21,354 
i6r.,  being  the  amount  of  a  nxth  decree. 


^  See  previous  reports  4  Macph.  775,  790;  38  Sc.  Jur.  414-7'  S,  C  L.  R.  i  Sc.  Ap.  259; 
6  Macph.  H.L.  43  ;  40  S.  Jur.  4^ 
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As  to  the  first  item,  the  Marquis  had  charged  by  bond  of  annuahcnt  ;£2o/xx3  during  his 
Ufetime,  viz.  in  1859,  but  he  had  taken  no  steps  to  charge  the  remainiag  j^sooo  when  he  ^ed, 
in  1862. 

The  defenders  pleaded  various  pleas,  of  wliich  the  chief  vas,  that  th«  granting  of  a  bond  of 
annualrent  for  ^£20^000^  and  his  failure  to  take  further  sbepa,  operated  as  a  discbai^  of  the 

remaining  j^sooo. 

The  Court,  adhering  to  Lord  Ornaidale's  interlocutor,  (Lord  Deas  dissenting,)  held,  that  the 
action  was  well  founded,  and  repelled  the  pleas  of  the  defenders,  who  now  appealed. 

Sir  R.  Pa/mer  Q.C,  Mellish  Q.C.,  and  Youngs  for  the  appellant. — The  decrees  obtained  did 
not  state  what  the  improvements  were,  so  that  it  might  be  seen  they  were  within  the  Statute,  and 
therefore  tbey  are  void.  The  decrees,  being  ex  facie  void,  are  not  made  valid  by  the  26th  section 
of  the  Montgomery  Act — Stirling's  Trustees  v.  Stirling,  24  D.  993.  At  all  events,  it  was  com- 
petent for  the  defenders  to  prove  by  evidence,  that  they  were  not  improvements.  The  decrees 
do  not  purport,  that  the  accounts  were  ever  examined  by  the  Court  with  a  view  to  see  whether 
the  improvements  were  within  the  Statute.  The  conduct  of  the  Marquis  in  so  long  Defecting 
to  sue  f<^  the  i^sooo  amounts  to  an  abandonment — Brvadal&an^s  Trustees  v.  Breadalbeme^  4  D. 
1259. 

ijord  Aehioeate  (Gordon),  and  WeUson,  for  the  respondents. — ^The  decrees  are  not  invalid,  and 
cxinnot  now  be  impeached  for  irregularities — L.  Macdonald v.  Afacdonald,  9  S.  460;  Lindsay  t. 
Anstruther^  12  S.  657.  If  it  were  alleged,  that  the  decrees  had  been  obtained  by  false  and 
fraudulent  representations,  it  might  be  different — Macpherson  v.  Tytier,  i  D.  718.  This  is  not 
a  case  of  the  decrees  being  ex  facie  void,  as  was  the  case  of  Stirling's  Trustees  v.  Stir/tmgf  24 
D.  996.  A  decree  under  this  Statute  has  been  held  good,  though  it-described  the  wrong  heir— 
Campdell  v.  Walker,  3  Macph.  195.  The  proceeding  under  1 1  and  12  Vict.  c.  36,  to  charge  the 
estate  with  a  bond  for  the  whole  amount,  was  no  abandonment  of  the  residue,  for  that  Act  is  an 
enabUng  Act,  and  does  not  alter  the  riglus  of  parties. 

Second  AppeeU. 

This  action  was  raised  by  the  trustees  and  executors  of  the  late  Marquis  of  Breadalbane  again:* 
John  Alexander  Gavin  Campbell  of  Glenfalloch,  the  heir  of  entail,  concluding  for  (i.)  declarator, 
that,  between  Martinmas  1861  and  8th  November  1862,  the  late  Marquis  expended,  under  the 
Statute  10  Geo.  in.  c.  51,  sums  amounting  to  .^3891  17J.  id.,  three  fourths  of  which,  amounting 
to  ^£2918  17J.  9irf.,  should  be  a  debt  against  the  succeeding  heirs  of  entail ;  (2.)  for  payment 
of  the  said  sum  of  /2918  17J.  9|rf.,  with  interest  from  the  term  at  which  the  deifender's  right  to 
Che  estates  commenced. 

The  late  Marquis  died  on  8th  November  1862,  three  days  before  Martinmas,  and  the  accounts 
had  not  been  subscribed  by  him,  but  by  the  pursuers,  his  executors. 

The  defender  relied,  inter  alia,  on  the  plea  that,  as  neither  of  the  accounts  had  been  signed 
by  the  late  Marquesas  required  by  10  Geo.  III.  c.  51,  no  liability  accrued  for  these  improvements. 
The  Lord  Ordinary  held  the  signature  by  the  executors  insufficient ;  but  on  reclaiming  note  the 
First  Division  recalled  the  intedocutor  and  repelled  the  plea. 

The  10  Geo.  ill.  c.  5 1,  §  12,  enacts,  that  the  proprietor  who  lays  out  money,  etc.,  shall  annually, 
within  four  months  after  Martinmas,  lodge  with  the  Sheriff  an  account  subscribed  1^  him,  with 
Touchers. 

The  defender  appealed  to  the  House  of  Lords. 

Sir  R.  Palmer  Q.C.,  Mellish  Q.C,  and  Voung,  for  the  appellant— The  Statute  10  Geo.  iii.  c. 
51,  §  12,  is  an  enablmg  Act,  and  must  be  strictly  complied  with,  inasmuch  as  it  confers  a  power 
on  the  heir  in  possession  to  charge  a  succeeding  heir.  The  Sutute  1696,  §  15,  as  to  signature 
has  been  held  to  be  imperative— W^^ftteA^a*/  v.  Galbraith,  31  Sc.  Jur.  425,  ante,  p.  1068. 
The  nth  section  of  10  Geo.  111.  as  to  notice  before  commencing  improvements,  has  also 
been  held  imperative— 7"Atf«w«  v.  Mowat,  3  S.  385  ;  Craufurd  v.  Torrance,  2  W.  S.  4291 
The  case  of  Fraser  v.  Fraser,  14  S.  89,  relied  upon  by  the  other  side,  was  not  applicable;  but  if 
it  was,  it  was  overruled  by  Fraser  v.  Lovat^  2  D.  684.  The  act  must  be  dcme  in  the  lil^ime  (rf 
the  heir  in  possession,  and  cannot  be  supplied  ^vcw^tdii— Robertson  v.  RaierUm,  3  Macph. 
1178, 

Lord  Advocate  (Gordon),  and  Watson,  for  the  respondents. — The  strict  construction  of  the 
Statute  relied  upon  is  unnecessary,  the  object  bemg  merely  to  secure  the  authentication  of  the 
accounts.  It  was  not  necessary  to  hold,  that  this  act  on  the  part  of  the  heir  in  possession  was 
intended  to  be  personal,  for  subscription  by  a  factor  has  been  held  to  satisfy  the  Statute— /rAur 
v.  Fraser,  14  S.  89;  Stirlinj^s  Trustees  v-  Stirling,  24  D.  993.  Subscription  by  the  representa- 
tives has  also  been  held  sufficient,  and  the  case  of  Hopkins,  Petitioner^  13  D.  958,  is  precisely  in 
point 

lx>RO  Chancellor  Cairns.— My  Lords,  these  two  appeals  raise  some  questions  which  are 
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of  tmptvanGe  to  the  parties,  but  which  do  not,  as  it  appears  to  me,  present  any  difficulty  as  to 
tbe  condosion  at  which  your  Lordships  should  arrive. 

The  questions  may  be  conveniently  divided  into  four — three  arising  out  of  the  first  appeal,  and 
meoot  <^  the  second. 

>*'ilh  regard  to  the  first  of  these  four  questions,  your  Lordships  have  to  consider  what  is  the 
DKaningand  the  effect  of  the  Montgomery  Act,  the  lo  Geo.  iii.  c.  51.  Under  that  Statute  the 
hdr  of  entail  who  proposed  to  execute  improvements  was  to  give  to  the  parties  who  might 
sacceed  him  certain  notices  of  his  intention  to  execute  the  improvements ;  and  then  if,  after  the  . 
improvements  were  executed,  he  desired  in  his  lifetime,  while  the  evidence  was  fresh  in  the 
minds  of  those  who  could  speak  to  the  expenditure,  to  have  a  judicial  certificate  for  the  same, 
provision  was  made  for  his  obtaining  a  decree  of  Court,  declaring  the  sum,  in  respect  of  which 
hems  tostand,  as  being  a  charge  on  the  estates.  What  he  had  to  do  was  this:  Under  the  26th 
section  he  was  to  commence  an  action  of  declarator  before  the  Court  of  Session,  or  a  process  of 
a  similar  kind  before  the  Sheriff.  In  that  action  he  was  to  call,  not  his  own  lineal  descendants 
(fv  the  Act  appears  to  have  assumed,  that  their  interests  would  be  sufficiently  protected  by  him 
who  was  their  immediate  or  remote  parent,)  but  the  next  heir  entitled  to  succeed  Sfter  the 
beirs  of  his  own  body.  And  in  that  suit  he  was  to  produce  propo-  evidence  of  th£  amount 
laid  oitt  in  snch  improvements.  And  then  that  next  heir  who  was  so  called,  and  any  other  heir 
of  entail,  whether  called  or  not,  was  to  be  entided  to  produce  evidence  to  set  aside  or  diminish 
the  claim.  And  then  it  was  to  be  lawful  for  the  Court  of  Session,  or  for  the  Sheriff,  to  pronounce 
a  decree  for  such  part  of  the  sum  proved  to  have  been  expended,  as,  by  the  true  mtent  and 
meaning  of  tbe  Act,  was  intended  to  iKcome  a  charge  against  the  succeeding  heirs  in  the  entailed 
estate.  And  that  decree,  if  pronounced  by  the  Sheriff,  was  to  become  final,  unless  carried  to 
the  Court  of  Session  by  suspension  within  six  months.  And  if  pronounced  by  the  Court  of 
Session,  either  in  such  process  of  declarator  or  suspension,  it  was  to  be  final  if  an  appeal  was 
not  Iffought  within  twelve  months.  The  late  Marquis  of  Breadalbane,  under  this  Act,  com- 
tnenced  five  actions  of  declarator  in  the  Court  of  Session,  and  in  all  of  them  he  obtained  decrees 
amoanting  to  a  very  considerable  sum  of  money  in  the  wliole.  In  those  actions  the  person  called 
was  tbe  father  of  the  present  appellant,  who,  at  the  time,  subject  to  the  possibility  of  the  late 
Marquis  having  issue  (»  his  own  body,  was  the  heir  presumptive  next  entitlnl  to  the  estates.  The 
present  appeUuit  was  not  called,  but  hia  father,  he  being  the  next  collateral  heir  in  tail  at  the 
time.  And  the  present  appellant  now  contends,  that,  inasmuch  as  he  was  no  party  to  those 
prxeedings  of  declarator,  he  is  not  bound  by  them ;  he  contends,  that  those  decrees  of  declarator 
luve  not  conclusively  awarded,  as  against  him,  that  the  sums  of  money  in  question  were  properly 
expended ;  and  be  claims  the  right  to  open  up  the  question  as  to  the  amoimt  of  the  expenditure, 
aad  to  ccmtest  the  propriety  of  the  sums  included  in  the  decrees  of  declarator  being  charges  on 
the  estate. 

If  that  contention  were  right,  very  serious  consequences  would  ensue ;  twcause  your  Lordships 
viL  readily  see,  that  this  Act  of  Parliament  making  provision  for  the  calling  in  the  action  of  one 
beir  only  in  the  entail,  namely,  the  next  collateral  heir  to  the  person  making  the  improvements, 
if  every  person  but  the  heir  so  called  was  to  be  free  afterwards  to  dispute  all  that  had  been  done, 
die  chances  would  be  very  strong  in  favour  of  that  collateral  heir  not  happening  to  be  the  person 
00  Thorn  the  succession  would  ultimately  fall ;  and  this  provision  of  the  Statute  so  carefully 
framed  to  alt  appearance  for  the  purpose  of  preventing  subsequent  disputes,  would  probably,  in 
nuy  or  in  most  instances,  fail  of  having  that  operation. 

It  appears  to  me  impossible  to  give  a  rational  meaning  to  this  section,  where  it  provides,  that 
a  particular  heir  shall  be  called  and  gives  a  permission  to  other  heirs  not  called  to  mtervene  and 
dispute  the  daims  should  they  think  fit^  it  the  Sutute  meant  to  say,  that  the  proceeding  of 
dedarator  thus  commenced  was  to  be  binding  upon  one  heir,  and  no  one  else.  If  that  had  been 
tbe  object  of  the  Legi^tnr^  it  might  at  once  have  been  accomplished  by  saying,  that  that  person 
who  made  the  improvements  might  raise  an  action  of  declarator,  and  might  call  in  that  action 
whom  he  pleased,  and  that  what  was  done  in  that  action  should  be  held  to  bind  those  whom  he 
called,  and  no  one  else. 

Bnt  1  apprehend  your  Lordships  will  be  of  opinion,  that  the  rational  and  common  sense  con- 
stnKtion  or  the  section  is,  that  Parliament  meant  to  provide  for  a  means  of  setting  at  rest  all 
disputes  after  the  death  of  the  person  making  the  improvements,  and  for  that  purpose  Parliament 
conceived,  that  the  direct  and  lineal  issue  of  the  heir  of  entail  making  tbe  improvements  would 
he  sufficieutly  protected  by  the  caUing  of  the  first  of  those  collateral  heirs  next  in  succession,  and 
giiing  him  an  opportunity  of  appearing  as  a  party  disputing  the  claim,  with  the  further  privilege 
10 ihe  other  heirs  of  appearing  if  they  thought  fit,  and  advancing  any  ailment  they  could  against 
the  claim.  For  myself  I  have  no.doubt,  and  I  tibink  your  Lordships  will  be  of  the  same  opinion, 
dot  the  proceedings  taken  by  the  late  Marquis  of  Breadalbane,  so  far  as  regards  the  persons 
bonnd  by  than,  are  proceedings  which  established  conclusively  the  propriety  of  the  expenditure 
nude  by  him,  and  that  there  having  been  no  appeal  from  these  decrees,  these  decrees  are  final' 
and  ure  binUng  upon  the  present  af^tellant* 

II*  5  G 
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We  have  next  to  consider  ihcsecond  question  arising  under  the  first  appeal,  as  to  the  objectioo 
vhich  was  made  to  the  form  of  the  decrees  themselves.  And  I  thtnk  your  Lonlships  will  oot  find 
it  necessary  to  consider  for  that  purpose  more  than  one  of  the  decrees  of  declarator — the  observa- 
tions that  occur  upon  that  one  being  substantially  the  same  as  those  that  occur  upon  the  other 
decrees  of  the  same  kind. 

It  is  said,  that  under  the  Mon^omeryAct,any  decree  of  declarator  ought  to  shev,  on  the^ 
of  it,  the  character  of  the  improvements  vhicb  have  been  made,  in  order  that  any  one  reading 
the  decree  may  see  upon  vhat  kind  of  improvements  the  expenditure  took  place,  and  so  may  be 
able  to  jud^  whether  the  improvements  were  of  the  kind  contemplated  by  the  Act ;  for,  as  your 
Lordships  know,  the  Act  contemplated  improvements  of  four  specified  kinds  only. 

Now  the  decree  purports  to  be,  "  In  a  summons  and  action  of  declarator  of  entail,  improve- 
ments constituted  before  the  Lords  of  Session,"  etc  The  words  **  entail  improvemente'aie 
themselves  technical  words,  and  are  obviously  used  in  this  decree,  as  they  appear  to  have  been 
used  in  many  other  proceeding  for  the  purpose  of  describing  those  improvements  made  by  an 
heir  of  entail  in  possession,  m  respect  of  which  he  was  to  be  entitled  to  charge  under  tbe 
Montgomery  Act.  But  having  so  begun,  the  decree  proceeds  to  state,  that  the  action  was  brought 
by  the  Marquis  of  Breadalbane  against  Campbell  of  Glenfalloch,  and  that  the  summons  is  dated 
and  stgneted  tbe  lotb  May  1844,  and  libels,  inter alia,M^n  the  Act  of  Parliament  [lassed  in  the 
loth  year  of  Geo.  III.  (giving  its  title).  That  is  to  say,  the  libel  is  founded  upon  the  Montgomery 
Act  giving  to  an  heir  of  entail  in  possession  a  right  to  compensation  in  respect  of  improvements. 
The  decree  then  states,  that  the  summons  is  fotmded  "  also  upon  the  notices  or  intimations 
givea  in  terms  thereof,"  and  that  it  concluded  for  decree  as  thereinafter  expressed.  Then  die 
Lords  of  Council  and  Session  find,  that  a  certain  sum  was  expended  by  the  pursuer  in  improve- 
mrats  upon  the  lands  and  estate,  and  they  declare  three  fourths  of  the  same  to  be  a  debt  existii^ 
against  the  beirs  of  entail  who  may  succeed  the  pursuer  in  the  said  estate  and  they  further  decern 
and  ordain,  that  William  John  Lambe  Campbell,  or  the  next  heir  entitled  to  succeed  to  the  estate 
immediately  after  the  pursuer,  on  his  so  succeeding,  should  make  payment  of  a  certain  sum  in 
respect  of  that  debt,  and  the  whole  concludes  with  these  words, "  conform  to  the  said  intimatioDs, 
accounts,  and  vouchers  libelled  on,  the  said  Act  of  Parliament,  and  laws  and  practice  of  Scotland.' 

Now  the  Act  of  Parliament  itself  prescribes  no  form  whatever  for  the  decree.  The  decree,  as 
far  as  regards  form,  is  left  to  the  discretion  of  the  Coart  in  which  the  proceedings  take  placr, 
and  all,  as  it  appears  to  me,  that  your  Lordships  have  to  determine  is,  whether,  with  a  reasonable 
certainty,  you  can  find  upon  the  face  of  the  decree,  that  the  improvements  there  spoken  of  are 
improvements^  claimed  for  and  recognized  in  pursuance  of  the  Act  of  Parliament.  And  I  think, 
that  no  doubt  can  be  entertained  by  any  person  reading  this  decree,  that  what  the  Court  of 
Session  intended  to  affirm  was,  that  the  money  alleged  to  have  been  laid  out  had  been  laid  oot 
in  improvements  under  and  according  to  the  Act  <x  Parliament,  and  that  they  were  declariog, 
thai  the  pursuer  was  entitled  to  charge  for  those  improvements  as  improvements  warranted  by 
Act  of  Parliament.  Therefore  I  have  no  hesitation  in  expressing  my  <^inion,  tha^  upon  the 
second  objection,  the  appellant  has  failed  to  advance  any  argument  which  dumkl  entitle  him  to 
succeed  in  objecting  to  the  finality  of  these  decrees  of  declaration. 

^d  now  we  come  to  the  third  Question  arising  upon  the  first  appeal — namdy,  as  to  the  effect 
of  the  proceedings  taken  by  the  late  Marquis  of  Breadalbane  under  the  Rutherfurd  Act.  For 
the  purpose  of  considering  those  proceedings,  I  must  remind  your  Lordships,  that  the  scheme  of 
the  Rutherfurd  Act  appears  to  be  this :  In  place  of  leaving  the  heir  in  tail  to  pursue  the  somewhat 
cumbrous  and  tedious  remedy  of  the  Montgomery  Act,  it  provides,  that,  if  the  heir  in  tail  bad 
obtained  a  declarator  as  to  the  amount  of  money  expended  on  improvements,  be  might  come  in 
under  the  Rutherfurd  Act;  and  with  a  view  immediately  to  realize  the  sums  which  he  had 
expended,  or  to  raise  money  upon  the  security  of  the  charge  to  which  be  was  entitled,  he  might 
obtata  the  permission  of  the  Court  of  Session  to  execute  a  bond  either  for  an  annual  rentchaige 
with  reference  to  the  amount  of  tbe  expenditure,  or  a  bond  for  a  gross  sum  of  money,  being  two 
thirds  of  the  sum  for  which  he  had  a  charge. 

Tbe  late  Marquis  of  Breadalbane  availed  himself  of  the  advantages  of  the  Rutherfurd  Act 
He  instituted  a  proceeding  in  the  Court  Session,  founding  himself  upon  the  decrees  of 
declarator  which  he  had  obtakied,  and  asking  to  be  allowed  by  the  Cmirt  of  Session  to  issue  a 
bond  or  bonds  of  tbe  kind  which  I  have  described.  He  obtained  the  authoii^  of  tbe  Court  U 
Session  in  the  form  of  a  decree,  and  he  acted  upon  the  decree  to  the  extent  u  executing  a  bond 
with  the  approbation  of  tbe  Court,  to  the  extent  of 20,000  for  an  annual  rrat  chai^  The  wbide 
sum  for  which  he  was  entitled  to  claim  was  more  than  that,  namely,  ^25,0001  For  the  difiereoce 
between  those  two  sums,  namely  ;£52oa^  no  bond  was  executed ;  but  the  decree  of  the  Court  of 
Session  under  the  Rutherfurd  Act  professed  to  authorise  the  issuing  of  a  Ixmd  or  bonds  for  the 
whole  amount. 

It  was,  in  the  first  place,  contended,  on  the  part  of  the  appellant,  that,  under  the  19th  section 
of  the  Rutherfurd  Act,  the  giving  of  one  bond,  even  althoiwh  it  was  for  a  smaller  amount  than 
the  amount  for  which  the  late  Marqius  was  entitled  to  stand  as  creditor,  aanihUated  his  dtim 
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fiir  the  vhole  of  his  expenditure,  whatever  it  might  be.  And  the  appellant  founded  his  argument 
optm  the  wording  of  the  19th  section  of  the  Entail  Amendment  Act,  which  enacts : — '*  That  the 
granting  under  the  authority  of  this  Act  of  any  bond  of  annualrent  or  bond  of  disposition  in 
security,  in  respect  of  any  improvements  executed  or  to  be  executed  on  an  entailed  estate  in 
Scotland,  shall  operate  as  a  discharge  of  all  claims  for  or  on  account  of  such  improvements 
against  such  estate  and  the  rents  and  profits  thereof,  and  the  heirs  of  entail  sacceedmg  thereto, 
save  and  except  the  claims  under  such  bcmd  of  annualrent,  or  bond  and  disposition  in  security 
themselves." 

It  would  be  one  of  the  most  unreasonable  interpretations  that  could  be  conceived  of  that 
section,  to  hold,  that  if  an  heir  in  tail  had  a  claim  for  ;^25,ooo  under  the  Montgomery  Act,  and 
came  into  the  Court  of  Session  for  leave  to  execute  a  bond  under  the  Rutherfurd  Act,  and 
obtained  From  the  Court  of  Session  that  leave,  and  if  he,  not  being  able  perhaps  to  obtain  a 
castomer  for  the  whole  sum,  executed  a  bond,  in  the  first  instance,  for  ^1000,  part  of  the  /25,ooo, 
that  he  should  therefore  be  considered  to  have  annihilated  his  claim  for  the  remaining  ^24^000. 
I  think  there  is  no  occasion  so  to  interpret  the  section  ;  and  any  such  interpretation  would  be  an 
tmreason^le  one.  It  would  be  unreasonable,  even  if  we  had  not  regard  to  the  ordinary  clause 
u  the  end  of  the  Act  of  Parliament,  that  a  singular  term  includes  the  plural,  and  that  the  word 
"bmid,"  may  include  "bonds."  Having  regard  to  that  interpretation,  it  appears  to  me,  that 
this  section  is  to  be  read  distributirely ;  and  that  it  means,  that  the  giving  of  any  bond  nnder  the 
Rotberfurd  Act  shaU,  as  to  the  amount  <tf  that  bond,  be  a  valid  discharge  of  any  claim  that  might 
exist  against  the  estate  under  the  Montgomery  Act. 

But  the  quesdon  still  remains,  whether  the  effect  of  the  Marquis  of  Breadalbane  constitututg 
himself  a  creditor  under  the  terms  of  the  Rutherford  Act,  was  not  an  election  by  him  to  stand 
opon  that  Act,  and  that  alone,  and  to  abandon  the  position  which  he  previously  had  under  the 
MoDtgomery  Act.  When  we  look  at  the  different  provisions  of  these  two  Statutes,  it  appears  to 
me,  that  it  is  impossible  to  arrive  at  any  conclusion  but  this,  that  the  proceedings  taken  by  the 
late  Marquis  of  Breadalbane  under  the  Rutherfurd  Act,  were  an  abandonment  by  him  of  his 
position  under  the  Montgomery  Act.  Under  the  Montgomery  Act,  the  charges  which  were  defined 
by  the  decrees  of  declarator  were  all  subject  to  this  contingency  or  condition,  that  it  should  turn 
oat,  at  the  death  of  the  Marquis,  that  these  chaiges  did  not  exceed  in  amount  a  certain  number  of 
ycaira'  value  of  the  estates.  The  Rutherfurd  Act  appears  to  have  dispensed  altogether  with  that 
conditioa,  ai^  to  have  treated  any  person  who  obtained  a  decree  of  declarator  as  entitled  to  stand 
alBtdotely  as  a  creditor  for  the  amount  of  that  decree,  whether  the  sum  might  or  might  not 
eneed  the  supposed  number  of  years'  value  of  the  estate.  It  would,  therefore,  be  very  strange 
if  an  owner  in  tai^  urtio  had  taken  the  benefit  of  this  subsequent  Act,  were  afterwards  to  go  back 
to  the  former  Act,  and  to  reopen  the  question  as  to  the  amount  of  charge  which  it  might  thus  be 
necessary  to  consider.  But  the  difficulty  becomes  much  greater  when  we  remember  that  a  bond 
forj^xo^ooo,  part  of  the  ^^25,000,  had  actually  been  issued,  and  is  in  force  under  the  Rutherfurd 
Act  For  the  question  immediately  arises  thereupon — If  the  j£5300  is  to  be  recovered,  not  under 
the  Rutherfura  Act,  but  under  the  Montgomery  Act,  in  what  way  can  you  apply  the  provisions 
of  the  Montgomery  Act,  as  regards  the  relation  between  the  stmi  charged  and  the  annual  value  of 
land  which  is  to  be  taken  into  account  ?  It  appears  to  me,  that,  upon  that  ground  alone,  it 
*oakl  be  impracticable  for  the  representatives  of  the  late  Marquis  to  work  out  any  remedy  in  respect 
of  this  sum  of  j^5200  under  the  earlier  Act  of  Parliament.  Further  than  that,  we  must  remember, 
dttt  the  consequence  of  holding  both  these  Acts  of  Parliament  to  be  operative  as  to  one  charge, 
vould  be  this,  that  the  present  heir  in  tail  would  have  to  pay,  in  respect  of  the  bond  issued  under 
the  Rutherfurd  Act,  a  certain  annual  sum,  or  a  certain  gross  sum.  If  the  Mon^oraery  Act  is 
>bo  to  be  put  in  fwce  against  him,  and  if  he  were  unable  to  pay  the  sum  of  money  in  respect  of 
^uch  it  was  put  in  force,  his  only  alternative  would  be  to  surrender  one  third  of  the  annual 
income  of  the  est^tte  for  the  purrxrae  of  payment.  He  might  thus  be  harassed  in  the  most  serious 
and  uKCMiTenient  way  by  the  double  operation  of  the  two  Acts  of  Parliament.  I  think  your 
Lvdships  would  be  slow  to  arrive  at  the  c(mclusion,  that  that  could  have  been  the  intention  of 
the  Legislature.  In  my  opinion,  and  I  hope  your  Lordships  will  concur  with  me,  the  proper  and 
^  construction  of  the  provisions  of  the  Rutherfurd  Act  is,  that  the  person  who  proposes  to 
avail  himself  of  them,  puts  the  rights  which  he  previously  had  in  a  position  to  be  governed,  and 
operated  upon  by  the  later  Act  of  Parliament.  It  is  not  in  this  proceeding  that  your  Lordships 
vUl  express  any  opinion  as  to  what  ought  to  be  done  with  respect  to  the  ;f  5200,  which,  in  my 
view  of  the  case,  if  recovered  at  all,  must  be  recovered  under  the  Rutherfurd  Act.  That  will  be 
for  consideration  in  some  other  proceedii^.  For  in  the  conclusions  of  the  present  summons  no 
application  is  made  to  the  Court  by  the  pursuers  for  relief  under  the  Rmherfnrd  Act  in  respect 
or  that  sum. 

If  your  Lordships  concur  with  me  so  far  as  I  have  gone,  the  result  will  be  that  the  first  appeal 
most  6iil  in  all  respects,  except  as  regards  the  sum  of  ;f  520a  As  to  that  your  Lordships  will 
assoilzie  the  defender  from  the  conclusions  of  the  summons,  without  {uvjudice  to  proceedings 
dttt  must  be  taken*  if  so  advised,  in  some  other  form  in  respect  of  that  sum. 
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I  now  come  to  the  second  appeal,  as  to  vhich  only  one  question  arises.  It  appears,  dtat  m 
addition  to  the  sura  covered  by  the  five  decrees  of  declarator  to  vhicb  I  have  referred,  certain 
further  sums  are  alleged  to  have  been  expended  by  the  late  Marquis  of  Breadalbane  upon 
improveraents  which  never  became  the  subject  of  any  decree  of  declarator,  and  his  representatives 
claim  j^inst  the  present  Earl  for  the  amount.  The  appellant  contends,  that  the  conditions  of 
the  Montgomery  Act  under  which  those  sums  are  claimed  have  not  been  complied  with  in  diis 
respect.  The  1 2th  section  requires  "  tliat  the  proprietor  of  an  entailed  estate  who  lays  out  mooey 
in  malting  improvements  upon  his  entailed  estate,  with  an  intent  of  being  a  creditor  to  the 
succeeding  heirs  of  entail,  shall  annually,  during  the  making  such  improvements,  within  the  space 
of  four  months  after  the  term  of  Martinmas,  lodge  with  the  Sheriff  or  Steward  clerk  of  the  county 
within  which  the  lands  and  heritages  improved  are  situated,  an  account  of  the  money  expended  by 
him  in  such  improvement  during  twelve  months  preceding  that  term  of  Martinmas,  subscribed 
by  him,  with  the  vouchers  by  which  the  account  is  to  be  supported  when  pa}'nient  shall  be 
demanded  or  sued  for." 

Now  here  no  such  account  subscribed  by  the  late  Marquis  was  lodged  in  the  manner 
prescribed  by  the  Act.  In  point  of  fact  no  such  account  could  have  been  lodged,  because  the 
late  Marquis  died,  I  think,  tour  days  before  the  terra  of  Martinmas,  which  I  b«lieve  is  the  nth 
of  Novembnr. 

The  question,  therefore,  which  the  second  appeal  raises  is  in  substance  this : — Whether  die 
clause  I  have  read  is  an  absolute  condition  to  the  right  of  claim  for  improvements,  or  whetherit 
is  a  clause  of  direction  only,  with  respect  to  which,  if  an  adequate  reason  for  non-compliance, 
such  as  the  act  of  God,  is  shewn,  the  non-compliance  would  not  disentitle  any  person  wbo, 
otherwise,  has  a  proper  title  to  compensation  for  improvements — beyond  all  doubt  the  claose 
relates  to  an  Act  to  be  done  subsequently  to  the  expenditure,  and  m  addition  to  it.  And  it 
appears  to  me,  that  there  is  nothing  in  the  words  of  the  clause  which  should  lead  your  Lordships 
to  hold  that  it  is  even  a  subsequent  condition.  Tbe  words  are  simply  by  way  of  enactment, 
although  the  section  commences  with  the  term  "  provided  " — the  enactment  being  for  the  purpose 
of  securing,  if  it  can  be  secured,  the  written  testimony  and  statement  of  the  person  who  has 
made  the  improvements,  that  they  have  been  made  m  the  manner  in  which  they  ought  to  be 
made  in  order  to  found  a  claim.  If  by  the  act  of  God  it  becomes  impossible  that  the  claim  can  be 
signed,  it  appears  to  roe,  that  it  would  be  construing  the  Act  of  Parliament  in  a  way  in  which 
no  clause  of  the  kind  has  ever  been  construed,  if  we  held,  that  where  the  act  of  God  tbns 
prevented  a  compliance  with  the  words  of  the  Statute,  the  proprietOT  or  bis  representatives  shoidd 
thereby  be  prevented  from  making  a  claim  for  improvements.  No  authority  has  been  mentioned 
to  your  Lordships  which  has  gone  to  such  an  extent.  Certain  cases  were  referred  to,  where 
'  the  proprietor  being  in  existence,  who  might  have  subscribed  the  statement  which  the  Act 
prescribes,  an  attempt  was  made  to  substitute  the  signature  of  the  factor  or  agent  for  the  signature 
of  the  principal.  In  such  cases  it  may  have  been  very  well  decided,  and  it  may  be  that  your 
Lordships  would  hold,  that  if  the  proprietor  were  capable  of  signing  this  statement  of  expenditure, 
he  ought  not  to  be  excused  from  doing  it.  But  it  becomes  altogether  different  when,  from  no 
act  or  default  on  his  part,  his  subscription  became  an  actual  impossibility. 

I  therefore  humbly  advise  your  Lordships,  that,  as  regards  the  second  appeal,  the  foundation 
for  it  altogether  fails,  and  I  would  suggest  that  it  ought  to  be  dismissed  with  costs.  As  regards 
the  first  appeal,  if  your  Lordships  concur  with  me,  you  will  vary  the  interlocutors  to  tbe  extent 
which  I  have  mentioned,  namely  as  to  the  /520a  Probably  your  L<rdships  will  think  it  right 
that  nothing  should  be  said  with  regard  to  me  costs  of  that  appeal 

Lord  Westbury. — My  noble  and  learned  friend  on  the  woolsack  has  expressed  so  hiUy 
and  so  clearly  the  grounds  on  which  I  think  your  Lordships'  concurrent  opinion  will  be 
founded,  that  it  is  unnecessary  for  me  to  follow  him  in  detail.  Upon  the  first  point,  tlut  of 
finality,  if  we  were  to  listen  to  the  argument  of  the  appellant,  the  Act  of  10  Gea  ill.  would 
certainly  be  deprived  of  its  utility,  and  would  fail  to  attam  the  purpose  for  which  it  was  passed. 
Its  object  unquestionably  was  to  ascertain  and  settle,  once  for  all,  the  amount  of  the  expenditnre, 
and  the  manner  in  which  that  expenditure  was  made.  Accordingly  it  proceeds  upon  tvo 
principles,  first,  that  the  act  of  the  heir  of  entail  shall  be  considered  without  the  necessity  <rf 
judicial  inquiry  as  conclusive  upon  the  heirs  of  his  body  ;  and  then  with  regard  to  all  those  who 
are  interested  in  the  ulterior  destination,  it  imposes  upon  the  heir  of  entail  the  obligation  (tf 
calling  into  Court  the  person  first  entitled,  but  it  opens  the  door  for  all  those  who  are  entitled 
under  the  ulterior  destination  to  come  in  and  make  themselves  parties  to  the  cause.  But  although 
that  is  my  opinion  with  regard  to  the  effect  of  the  enactment,  I  am  very  desirous  of  pointing  oat, 
that  the  full  extent  of  your  Lordships'  judgment  will  <mly  carry  this  proposition,  namely,  that  tbe 
decree  is  final  against  the  person  claiming  as  heir  of  the  body  of^  the  heir  of  entail,  who  m 
called  in  that  proceeding.  It  is  perfecdy  consistent  with  natural  justice  and  with  the  words  of  the 
Statute,  to  hold,  that  the  proceeding  was  final  against  the  person  called,  and  those  who  daim 
under  him,  namely,  the  heirs  of  the  body,  just  in  like  manner  as  the  Statute  does  not  impose 
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iqna  tte  heir  of  entail  making  the  improvements  any  obligation  to  call  bis  ovn  issue  in  the 
proceeding  under  the  AcL 

With  regard  to  the  next  point,  namely  the  form  of  the  decrees,  it  is  perfectly  clear,  that  if  a 
dMiee,  irhich  otherwise  might  have  been  final,  is  expressed  in  terms,  that  shew  conclusively  upon 
the  face  of  it,  that  it  is  not  in  conformity  with  the  Statute  making  it  final,  the  Court  may  decline 
toenforceiL  Bat  that  cannot  be  asserted  of  the  decrees  in  the  present  case,  because  they  all 
profess  to  be  (and  credit  must  be  given  to  their  statements),  in  strict  conformity  with  the  provisions 
of  [be  Statute,  and  no  obligation  being  thrown  upon  the  Court  of  embodying  in  the  decree  a 
statement  of  the  improvements  that  were  actually  effected,  the  decree  is  in  confonnity  with  the 
Ofdioary  style  of  Court,  and  it  is  impossiU*^  consistently  with  the  provision  that  the  decree  shall 
be  final,  to  pmnit  a  party  to  say  that,  ex  facie  ot  the  decree,  it  is  a  decree  that  ought  not  to  be 
hdd  finaL  Credit  must  be  given  to  the  fangoage  of  the  Cour^  unless  it  is  perfectly  clear  from 
the  language  itself,  that  the  Court  is  mistaken  in  the  decree  which  it  has  made. 

The  next  point  arises  upon  the  concurrent  remedies  which  are  given  by  the  two  Statutes  to 
the  beir  of  entail.  By  tlw  old  stattue,  the  Montgomery  Act>  no  proceeding  could  be  taken  by 
tlie  proprietor  making  the  improvements  for  the  purpose  of  raising  money  during  his  own  life ; 
but  at  uie  time  of  the  passing  of  the  Rutherfiird  Act,  in  conformity  with  later  usage,  it  was  seen 
that  it  would  be  beneficial  to  give  to  the  proprietor  the  power  of  raising  money  to  a  certain  extent 
dioing  bis  awn  life,  to  repay  part  of  the  expenditure  which  he  had  made.  And  accordingly  it 
gave  him  an  option  of  adopting  a  different  remedy  from  that  provided  by  the  Montgomery  Act ; 
the  remedy  under  the  Rutherfurd  Act  being  this,  that  he  might  get  authority  either  to  make  a 
mortg^e  for  a  certain  amount,  or  to  grant  a  rentcharge]  issuing  out  of  his  estate  for  a  certain 
Umiteid  anaount.  But  it  is  clear,  that  of  the  two  alternatives  one  must  be  takm  by  the  party. 
Iliat  is  dear  from  the  language  of  the  Statute,  and  by  attOHliiig  to  the  argument  ab  inconvenienti 
iodqwndeuly  of  the  language  <tf  the  Statute,  we  shall  be  led  to  the  same  conclusion.  For  it  is 
scarcely  possible  to  make  a  remedy  given  by  one  Statute  applicable  to  a  portion  only  of  a  sum 
of  money,  and  to  leave  the  remedy  given  by  another  Statute  fully  competent  to  the  party  with 
re^>ect  to  the  remaining  part  of  the  sum.  A  particular  reason  in  illustration  this  point  was 
given  by  the  counsel  for  the  appellant,  namely,  that  the  aggregate  sum  stated  in  the  application 
of  the  late  Marquis  under  the  Rutherfurd  Act  was  a  sum  constituted  of  items  with  regard  to  which 
there  were  different  rights  and  remedies  under  the  Montgomery  Act,  and  that  if  you  take  out  of 
that  ablegate  sura  another  sum,  namely,  ^£20^000,  you  render  it  impossible  to  ascertain  with 
M>thmg  like  certainty  how  much  of  the  remaining  £5000  was  to  be  attributed  to  that  outlay  in 
respect  of  which  there  was  a  more  restricted  right,  and  how  much  was  to  be  attributed  to  the 
oulay  in  respect  of  which  there  was  the  larger  right  under  the  Montgomery  Act.  I  have  no 
hesitation  therefore  in  acceding  to  the  conclusion  of  my  noble  and  learned  friend,  that  it  is  a 
case  of  election,  necessarily  so  by  reason  of  the  inconvenience  attending  any  other  course  ;  and 
that  the  late  Marquis  here  did  make  his  election,  for  in  his  petition  under  the  Rutherfurd  Act 
be  expressly  desired,  that  the  whole  of  the  outlay  should  be  dealt  with  under  the  provisions 
flf  that  Statute,  and  the  Court  accordingly,  interposed  its  authority  to  the  extent  of  that  prayer. 

With  r^ard  to  the  remaining  pmnt,  unquestionably  its  determination  admits  of  very  little 
diffiailty.  The  Statute  that  gives  therenoedy  gives  the  right,  and  constitutes  the  proprietor  making 
tbeouilaya  creditorof  theestates.  The  Montgomery  Act  is  most  definiteand  precise.  It  is  there 
enacted,  positively,  and  without  reference  to  any  subsequent  provision,  that  a  party  doing  so  and 
so  shall  be  a  creditor  to  the  succeeding  heirs  or  entail  for  three-fourth  parts  of  the  money  laid 
out  That  constitutes  his  right ;  the  collateral  provision  contained  in  the  t2th  section  (for  it  is 
in  reality  collateral,)  is  consistent  with  the  view,  that  though  he  has  got  this  right,  yet  the  enforcing 
of  it  shall  be  subject  to  the  obligation  of  first  complying  with  the  direction  contained  in  the 
I2tb  section,  provided  be  is  not  upon  any  legal  ground  discharged  from  that  obligation.  If  the 
proprietor  is  alive,  before  he  can  sue  for  the  money,  for  which  he  is  made  a  creditor,  be  must 
shew,  that  he  has  lodged  the  accounts  required  by  the  1 2th  section,  and  that  those  accotmts  were 
subscribed  by  hinL  But  if  it  is  impossible  for  him  to  fulfil  that  requisition,  not  by  reason  of  his 
Qwn  delault,  or  his  own  act,  why  then,  there  are  benignant  maxims  well  known  to  the  law,  and 
constantly  acted  upon,  such  as  nemo  tenetur  ad  impossibile,  and  acius  dei  nentinifacit  injuriam. 
And  in  snch  a  case  as  this,  the  subscription  of  tbe  accounts  by  the  personal  representatives  of 
tbe  puty  most  be  held  to  satisfy  tbe  obligation.  The  only  question  is,  whether  there  is  any 
bnpediment  to  the  recovery  of  the  debt  for  which  he  is  constituted  a  creditor  by  reason  of  there 
bdi^  a  non-compliance  with  Ais  provision  ?  and  if  that  compliance  is  shewn  to  have  been 
rendered  impossible,  not  by  his  neglect  or  in  consequence  of  his  own  act,  but  by  the  act  of  God, 
it  Toold  be  impOHible^  consistently  with  the  established  principles  of  law,  to  hold,  that  be  has 
lott  his  rt^ts  through  a  provinonary  or  directory  clause,  whioi  it  was  impossible  for  him  to 
comply  with. 

On  all  these  grounds,  therefore,  I  assent,  without  going  further  into  the  reasons  already  so  fully 
given,  to  the  condnsion  proposed  by  my  noble  and  learned  friends.  The  appellant  succeeds  upon 
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one  point,  merely  limited  to  a  declaration,  that  the  House  is  of  opinion,  that  the  remedy,  in  respect 
of  the  ^£5000,  was  sought  by  the  party  under  the  Rutherfurd  Act,  and  that  he  made  an  election, 
which  renders  any  resort  to  the  Montgomery  Act  of  the  10  Geo.  iii.  no  longer  competent  to  him. 
Upon  all  other  points,  I  think  the  appellant  must  be  considered  to  have  failed  entirely,  as  wdl 
upon  the  technicalities  of  the  matter  as  upon  the  merits  and  justice  of  the  case.  Therefore  the 
second  appeal  vill  be  dismissed,  and  in  the  first  appeal  the  interlocutor  will  be  varied  by  a 
declaration. 

I^RD  COLONSAY. — My  Lords,  upon  the  question  of  finality,  I  cannot  say  that  I  have  at  any 
time  in  the  course  of  the  discussion  of  this  case  had  any  serious  difficulty.  It  appears  to  me,  that 
the  argument,  in  the  broad  shape  in  which  it  vas  contended  for  by  the  appellant,  is  not  milya 
novel  argument,  but  one  that  would  go  far  to  deny  the  beneficial  effect  of  the  Act  of  the  10  Geo. 
III.  It  seemed  to  be  contended,  that  the  finality  could  only  extend  to  the  party  vho  had  notice 
and  was  called  in  the  course  of  the  proceedings.  The  Sutute  has  been  in  operation  for  on- 
siderably  more  than  a  century,  and  I  have  not  known  any  case  in  which  that  was  seriously 
contended  for ;  but  in  the  circumstances  of  this  case  it  happened,  that  the  party  who  is  the 
appellant  here  is  the  immediate  heir  of  the  party  who  got  the  notice ;  he  is  his  heir  of  line.  But 
although  this  may  be  a  circumstance  in  this  case,  I  do  not  wish  that  my  opinion  should  be  rested 
upon  that  circumstance.  I  am  not  at  all  prepared  to  say,  that  there  is  any  important  distinction 
between  the  case  of  an  heir  succeeding  to  the  estate  in  virtue  of  the  entail,  bemg  the  immediate 
descendant  of  the  party  who  got  the  notice  ;  and  the  case  of  an  heir  otherwise  clidming  the  estate 
through  the  same  mstrument,  through  which  alone  that  party  can  obtain  the  estate.  And  1  thinlt 
there  are  several  clauses  in  the  Act  of  10  Geo.  ill.  which  place  all  heirs  succeeding  to  an  estate, 
by  virtue  of  an  entail,  from  whatever  distance  of  propinquity  they  may  come,  precisely  in  the 
same  position  as  to  obligations.  It  is  not  necessary  in  this  case  to  decide  that  pointy  but  I  visli 
to  guard  against  my  opinion  being  supposed  to  be  rested  wpaa  the  limited  ground,  that  diis  party 
is  the  immediate  descendant  of  the  party  who  got  the  notice. 

Then,  as  to  the  form  of  the  decrees  here,  I  think  the  decrees  are  quite  good.  I  see  no  diffi- 
culty with  regard  to  tbeir  fonn.  I  think,  on  looking  to  the  whole  procedure  that  has  taken  plac^ 
the  Court  must  be  presumed  to  have  had  their  minds  sufficiently  directed  to  their  form,  and  they 
have  given  a  decree  bearing  that  expenditure  has  been  made,  and  that  the  party  is  entitled  to  a 
decree  for  a  certain  proportion  of  that  expenditure,  all  *'  conform  **  to  the  Act  of  Parliament  1 
think  there  is  no  difnculty  at  all  about  it.  The  question  raised  is,  that  the  decree  did  not  say  in 
so  many  words,  that  the  improvements  made  were  those  prescribed  or  contemplated  by  the  Ad 
of  10  Geo.  in.  The  principle  of  the  application  to  the  Court  was,  that  they  were  improvements 
of  that  description,  and  it  must  be  presumed,  that  when  the  Court  pronounced  that  decree,  they 
pronounced  it  conform  to  the  Act  or  Parliament.  It  appears  also  wifh  respect  to  the  proceedings 
under  the  Rutherfurd  Act,  in  which  the  parties  interested,  the  heirs  of  entail,  were  called  and  a 
decree  was  pronounced,  that,  in  the  very  decree  which  these  parties  had  every  oppwtanity  of 
opposing  the  improvements  are  describeid  as  improvements  of  the  nature  omtemplated  bf  the 
10  Geo.  III.   I  have  no  difficult/  upon  that. 

Then  comes  the  question  which  has  always  appeared  to  me  to  be  the  only  questioa,  and  a 
somewhat  difficult  question  in  this  case,  namely,  whether  the  Marquis  of  Breaoalbane  having 
availed  himself  of  the  provisions  of  the  RutfaerfiiiYl  Act  in  regard  to  the  whole  of  that  large  sun, 
his  representatives  are  entitled  now  to  refer  to  the  Act  of  the  10  Geo.  ill.  to  render  effectual  the 
charge  for  a  certain  portion  of  that  sum  which  was  not  covered  by  the  bonds  of  annualrent  or 
dispositions  in  security  that  were  granted.  I  have  had  considerable  difficulty  upon  that  question, 
and  when  extreme  cases  are  put,  it  may  be,  that  the  difficulty  appears  greater  dian  it  does  at  first 
sight,  but  dealing  as  we  are  now  doing  with  that  question,  I  believe  for  the  first  time  in  iDte^ 
preting  this  Act,  and  looking  at  the  whole  of  the  provisions  of  the  Statute,  and  the  inconveniences 
which  would  attend  the  construction  contended  for  by  the  respondents  (which  have  been  pointed 
out  now  more  forcibly  than  they  were  when  the  case  was  before  the  Court  below,)  I  think  the 
construction,  that  is  proposed  by  the  noble  and  learned  Lords  who  have  spoken  already,  to  be  the 
most  reasonable  cotistniction  of  the  Statute,  and  looking  at  it  in  that  light,  I  am  dispcKcd  to  concur 
in  the  judgment  upon  that  point  alsa 

As  to  tM  non-signing  of  the  accotmts,  I  really  have  never  felt  any  difficulty  at  alL  I  think  it 
would  be  a  very  extraordiDary  construction  to  hold,  that  where  compliance  with  the  direction  ei 
the  Statute  has  been  prevented  by  the  death  of  the  party,  tluit  should  destroy  the  right  of  the 
creditor  to  the  recovery  of  his  expenditure.  The  Statute  provides,  that  the  accounts  shall 
contain  the  whole  of  the  expenditure  up  to  a  particular  date,  and  that  dierefore  they  shall  not  be 
lodged  or  signed  till  that  date  has  come,  and  if,  one  or  two  days  before  the  arriral  of  that  date, 
the  party  dies,  being  a  creditor  for  that  expenditure,  so  far  as  it  has  been  just  and  proper,  it  would 
be  a  singular  construction  of  that  provision  to  hold,  that  those  who  come  in  and  succeed  him  as 
creditors  should  not  be  entitled  to  supply  what  his  death  prevented  from  being  done,  and,  that 
they  should  consequently  be  deprived  entirely  of  the  right  of  recovering  what  is  due  to  tboL 
Therefore,  upcm  all  the  points,  I  quite  concur  in  the  juc^ment  proposed  by  your  Lordship. 
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Mr.  Mellisk. — Will  your  Lcvdsbip  allow  me,  before  the  question  is  put,  to  call  your  attention 
to  tbe  question  of  costs.  These  are  regulated  by  the  25th  section  of  the  Montgomery  Act,  which, 
in  substance,  enacts,  that,  where  the  executor  of  an  heir  of  entail  recovers  the  full  sum  which  he 
has  demanded,  then  the  defender  shall  be  liable  to  full  costs  of  the  suit ;  but  if  the  decree  is  not 
obtained  for  the  fuU  sum  of  money  of  which  payment  has  been  required,  it  shall  be  in  the 
discretion  of  the  Court  to  award  costs  of  suit  to  either  party,  as  the  Justice  of  the  case  shall 
diftct 

Now,  in  the  Court  tsU  Session,  the  Lord  Ordinary  declared  full  costs  against  us  under  tbe  first 
Konsioa  of  this  section,  because  the  respcmdent  recov»ed  under  the  decree  of  the  Court  of  Session 
sum  demanded.    But  now,  in  consequence  of  your  Lordships — 

Lord  Wsstbuky. — It  is  a  most  inconvenient  thing  to  have  any  argument  upon  costs  after 
jndgmenL  When  tbe  counsel  for  a  party  considers  that  there  is  any  question  of  costs  in  the 
case  to  which  he  wishes  to  address  himseU,  he  must  make  it  part  of  his  original  aivument,  and 
not  wait  till  after  judgment  has  been  pronounced,  and  then  chum  to  be  heard  with  resptxl  to 
costs. 

Mr.  Mellish. — I  beg  your  Lordship's  pardon  for  not  having  done  it  before^  but  I  thought  your 
Lordship's  attention  not  liaving  been  called  to  this  clause — 

Lord  Westburv.— If  we  heaj:d  you  upon  the  question  of  costs,  we  might  have  a  long 
aigament  in  consequence  of  your  observations,  because  the  other  side  would  have  a  right  to  a 
reply. 

Lord  Colonsav. — I  do  not  think  that  section  applies  to  the  circumstances  of  this  case. 

Lord  Chancellor. — My  Lords,  I  think  your  Lordships  will  not  be  disposed  to  hear  any 
argument  upon  the  subject  of  costs.  According  to  your  Lordships*  usual  practice,  as  your 
Lwdships  do  not  concur  with  tbe  interlocutor  pronounced  by  tbe  Lord  Ordinary  in  all  respects, 
it  would  ft^w,  that  the  costs  ordered  to  be  paid  under  that  interlocutor  should  be  repaid  to  the 
aMeilant. 

Lord  Westbury.— So  for  as  the  interlocutors  require  to  be  altered  by  reason  of  the  particular 
point  oa  which  we  ^pree  with  the  .i^>peUant,  I  jq>prehend,  tliat  the  judgment  of  your  Lordships, 
after  specifying  distmctly  the  point  on  which  we  differ  from  the  judgnwnt  below,  and  on  which 
you  reverse  tbe  interlocutors  of  the  Court  below,  will  direct  the  costs  paid  by  the  appellant  under 
those  interlocutors  to  be  repaid  to  the  appellant  by  the  respondent 

Mr.  MelUsh. — They  have  not  been  paid ;  they  are  only  ordered. 

Lord  Westbury.— That  is  immaterial ;  reversmg  the  interlocutors  in  that  respect,  you  will 
reverse  the  direction  as  to  costs. 

Lord  Chancellor. — The  question  in  the  first  appeal  is,  that  the  interlocutors  complained  of 
should  be  varied,  by  declaring,  that  the  late  Marquis  of  Breadalbane,  by  presenting  his  petition 
nnder  the  Act  of  iith  and  12th  Vict.  cap.  36,  and  the  proceeding  thereon,  elected  to  adopt  the 
remedies  given  by  that  Statute,  and  to  aoandon  the  remedies  given  by  the  Act  of  10  Geo.  in., 
and  therefore  assoilzieing  the  defenders  from  the  operation  of  the  summons  as  to  the  sum  of 
j^SSos  idr-,  but  without  prejudice  to  any  question  in  any  other  action,  and  order  any  costs  paid 
Iqr  the  appellant  under  those  interlocutm^  to  be  repaid.  And  on  the  second  a[^>^,  that  the 
imalocntor  comi^ained  of  be  aflbmed,  and  ^  appral  dismissed,  with  costs. 

In  first  app^edt  interlocutori  varud,  with  direction  as  to  costs  in  Court  below,  and  cause  remitted. 

fn  second  e^peal,  interlocuier  affirmed^  and  appeal  dismissed,  with  costs, 
Appelianfs  Solicitors^  Adam,  Kirk,  and  Robertson,  W.S. ;  Loch  and  Maclaurin,  Westminster. 
— Respondents  SeUators,  Davison  and  Syme,  W.S. ;  John  Graham,  Westminster. 


MARCH  26,  1868. 

The  University  of  Aberdeen  and  Others,  Appellanis,  v.  Alexander 
Forbes  Irvine  of  Drum,  Respondents. 

Tmst — Charity— Increased  Rents  and  Profits — Prescription — Long  Irregularities — A,,  in  1629^ 
U/i  and  moriiJUd  £  10,000  Scots  to  lie  bestowed  fy  trustees  upon  land  and  annualrent  in  all  time 
itureafter  for  the  use  of  bursars  in  a  grammar  school.  In  1633,  on  action  brought,  the  Court 
of  Session  decreed  that  A.'s  heir  should  provide  lands  worth  £1000  Scots  yearly  rent  to  be 
kemgla  Olid  a^uir^  by  him  heritably.  Andin  \(>$(i  A.'s  heir  by  bond  mortified  certain  lands 
that  belonging  to  him  worth  £  1 000  Scots  per  annum  for  the  use  of  t lie  bursars  as  set  forth  in  the 
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•will,  and  bound  himself  to  secure  them  in  lands  for  payment  of  that  sum  yearly.  The  heirs  of 
A.,  in  possession  of  tfuise  lands  f  had  ever  since  paid  onl^  £1000  Scots  yearly.  The  rent  of  the 
lands  had  increased  to  about  £500  a  year,  the  heir  having  always  Jixpt  the  surphu. 
Held  (reversing  judgment),  (i)  The  will  of  1629  gave  an  option  to  the  trustees  to  ittveti  the 
money  in  purchasing  land  or  an  aMnualrent/  (2)  the  decree  of  1633  gave  the  same  optioHt  and 
in  1656  A 's  heir  having  mortified  certain  lands  ^  his  own  worth  £1000  Scots,  the  mkole  rents 
and  Profits  thereof  now  belonged  to  the  charity,  and  were  held  by  A.^s  heir  as  trustee  ;  (3)  that 
as  there  was  a  c/ear  trust  impressed  on  the  landy  the  Prescription  Act  did  not  t^fy.^ 

This  was  an  appeal  from  a  decision  of  the  First  Division  of  the  Court  of  Session.  An  action 
of  declarator  was  raised  by  the  University  of  Aberdeen,  by  the  Town  Council,  the  masters  of  the 
grammar  school,  and  certain  bursars  in  the  University,  seeking  to  have  it  declared,  that,  by  virtue 
of  certain  writings,  the  pursuers,  the  scholars,  and  bursars,  and  their  successors,  have  the  sole 
and  exclusive  beneficial  interest  in  the  town  and  lands  of  Kinmuck,  Peithill,  Mill  of  Kinmuck, 
and  others,  and  that  the  respondent,  Alexander  Forbes  Irvine,  and  his  heirs  and  successors  in 
the  lands  of  Drum,  have  no  beneficial  right  of  property  in  the  said  lands,  but  only  the  patronage 
or  presentation  of  scholars  or  bursars.  The  action  also  raised  the  question,  whether  the  said 
estate  was  part  of  the  entailed  lands  of  Drum,  and  whether  the  respondent  and  his  family  bad 
wrongly  possessed  the  said  estate  for  the  last  200  years.  The  rental  of  the  lands  at  present  was 
about  j65oo<  I'he  pursuers  alleged,  that  the  said  lands  had  been  mortified  for  the  use  of  the 
scholarsand  bursars,  and  that  the  will  of  Alexander  Irving  of  Drum  in  1629  followed  by  a  decree 
of  the  Court  of  Session  in  1633,  and  a  bond  by  the  testator's  son,  dated  1656^  declared  the  trust- 
It  was  admitted  by  the  respondent,  that  he  was  bound  to  pay  a  certain  sum  out  cS  the  income, 
amoonting  to  £1000  Scots,  but  the  appellants  claimed  the  whole  improved  rents  also.  The 
defender  pleaded  in  defence,  that  he  had  a  complete  and  sufficient  prescriptive  title  to  exclude 
the  present  action,  and  that  certain  decrees,  founded  on  by  the  pursuers,  had  notrbeen  acted  on 
for  more  than  forty  years,  and  the  claim  was  now  excluded  by  the  negative  prescription. 

Lord  Ordinary  (Kinloch),  held,  that  the  pursuers  were  entitled  to  have  the  right  declared  and 
enforced  ;  but  on  reclaiming  note  the  First  Division  recalled  the  interioctitor,  and  assoilzied  the 
defender.    The  pres^it  appeal  was  then  brought. 

The  appellants  in  their  printed  case  gave  the  following  reasons  for  reversing  the  interlocutor  : — 
I.  The  deeds  founded  on  created  a  valid  and  subsisting  trust  for  behoof  of  the  bursars,  under 
which  the  trust  estate  consisted  of  the  lands  of  Kinmuck,  and  the  respondent  and  his  predecessors 
were  trustees  ;  and  the  bursars,  as  beneficiaries,  were,  according  to  the  true  conditions  of  the 
trust,  entitled  to  the  whole  free  income  of  the  trust  estate,  a.  The  usage,  from  the  date  of  the 
deed  of  mortification  down  to  the  present  century,  was  in  accordance  with  the  construction  put  on 
them  by  the  appellants,  and  since  the  date  of  the  deed  of  mortification,  the  lands  of  K^nmudc 
have  been  held  for  and  dealt  with  as  belonging  to  the  charitjr.  3.  Though,  for  a  long  period,  the 
trustee  for  the  time  had  withheld  from  the  bursars  for  the  time,  and  appropriated  to  himself  a 
portion  of  the  income  of  the  trust  estate,  the  appellants  were  entitled,  by  means  of  the  present 
action,  to  have  the  terms  of  the  trust  judicially  ascertained  and  enforced  upon  the  trustee  fw  the 
future. 

The  respondent  in  his  printed  case  stated  the  following  reasons  for  affirming  the  interlocutors: 
I.  The  appellants'  demand  is  inconsistent  with  and  contrary  to  the  provisions  of  the  will  of 
Alexander  Irving  of  26th  December  1629.  2.  The  appellants'  demand  is  unsupported  by  and 
inconsistent  with  the  terms  of  the  decree  of  27th  February  1633,  and  of  the  bondby  Sir  Alexander 
"Irving  of  12th  April  1656.  3.  The  appellants'  demand  is  inconsistent  with  and  contrary  to 
the  whole  usage  which  has  followed  upon  the  testament  of  1629,  the  decree  of  1633,  and  the  bond 
of  1656.  4.  The  appellants' claim  to  the  property  of  the  lands  of  Kinmuck  is  excluded  both  1^ 
the  positive  and  negative  prescription. 

Mellish  <^.Cj  and  G.  Young,  for  the  appellants. — The  will  of  1639  shem  a  clear  trust  in  fitvonr 
of  a  continuing  series  of  beneficiaries,  whore  all  the  benefit  is  clearly  conferred  on  the  bursars, 
and  there  is  no  trace  of  an  intention,  that  the  trustee  was  to  have  any  other  interest  than  that  of 
presentation  and  patronage.  No  doubt^  the  testator  assumed  the  fund  would  yield  /looo  Scots 
a  year  ;  but  if  it  did  not,  the  reduced  sum  would  only  be  apportioned.  There  was  obviously  an 
option  given  to  the  trustees  to  purchase  land  or  to  purchase  an  annual  rent  out  of  land.  The 
Court  below  was  wrong  in  assuming,  that  it  was  contrary  to  the  trust  to  purchase  lands.  The 
Court  in  1633  decided  otherwise  and  righdy.  All  that  happened  afterwards  was  consistwt  with 
that  construction.  The  actings  of  the  parties  are  always  important  as  explaining  ancient  deeds 
and  documents — Campbelfs  Trustees  v.  Dingwall,  4.  Macph.  5a 

As  to  prescription,  if  the  deed  of  mortification  declared  a  trust,  the  negative  prescription  cannot 
exclude  this  action.   This  is  not  a  claim  for  past  misappropriation,  but  for  the  future  application 


*  See  previous  report  4  Macph.  382  ;  38  Sc.  Jur.  259.  S.  C  L.  R.  i  Sc.  Ap.  289  ;  6  Macph. 
H.  I«.  39 ;  40  Sc.  Jur.  459. 
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of  tbe  rents  and  profits.  No  lapse  of  time  can  bar  the  claim  of  bene6ciarie5,  if  the  trust 
estate  sdU  exists — Bams  v.  Barns'  Trustees^  19  D.  626;  Baird  v.  Magistrates  of  Dundee^ 
H  D-  447. 

Nor  is  there  any  absolute  title  on  which  to  found  the  positive  prescription.  The  decree  of  the 
Comt  and  the  deed  of  mortification  qualified  the  right  <^  property,  the  effect  resembling  that  of 
vx  absolute  disposition  with  a  back  bond. 

Lsrd  Advocate  (Gordon),  Sir  R,  Palmer  Q.C,  and  Anderson  Q.C,  for  the  respondent. — The 
viU  of  the  founder  shews  no  intention  to  give  more  than  an  annuity  of  £^\ooo  Scots  to  the 
beneficiaries,  and  that  was  to  be  obtained  by  purchasing  an  annual  rent,  and  it  was  a  violation  of 
the  trust  to  purchase  land.  The  decree  of  1633,  and  the  bond  of  1656,  did  not  and  could  not 
alter  tbe  effect  of  the  original  will.  The  bond  of  1656  shews,  that  the  then  heir  of  the  testator 
mcFely  intended  to  grant  a  security  over  the  lands  to  the  amount  of  the  ;£iooo  Scots.  Stich  was 
the  e&ct  at  that  time  of  the  right  of  annual  xesA—Gray  v.  Graham,  M.  566. 

The  usage  since  1629  and  1656  contradicts  the  present  claim.  There  has  never  been  paid 
more  than  the  £,^000  Scots  ;  moreover,  all  tbe  time  the  heir  has  possessed  the  land  ;  and  the 
daim  is  excluded  by  the  positive  and  negative  prescription.  Under  the  former  the  respondent's 
absolute  title,  coupled  with  immemorial  possession  of  300  years,  renders  the  title  indefeasible  ; 
and  by  the  latter  all  claim  on  tbe  part  of  third  parties  is  cut  off.  Tbe  title  on  which  the  respondent 
has  possessed  was  not  a  trust  or  limited  title ;  tbe  trust  was  no  part  of  the  title  on  which 
possession  was  had— Bell's  Pr.  §§  606,  2002 ;  Stair  ii.  12,  2  ;  Ersk.  iii.  73. 

Tbe  bond  of  1656  was  nothing  more  than  an  obligation  to  give  real  security,  not  followed  up 
or  acted  upon  ;  the  only  thing  that  subsists  is  the  obligation  to  pay;£iooo  Scots  interest,  and 
that  die  respondent  is  willing  to  pay. 


Lord  Chancellor  Cairns. — My  Lords,  the  appeal  in  this  case  is  in  an  action  brought  by  the 
Uaiverstty  of  Aberdeen,  and  certain  individuals  interested,  against  Alexander  Forbes  Irvine  of 
Dnim,  in  which  it  is  sought  to  have  it  declared,  that  the  lands  of  Kinmuck  are  mortified  as  to 
the  whole  profits  tfaerettf  for  the  sup[H>rt  of  certain  bursaries  and  scholarships  in  the  University 
and  Grammar  School  of  Aberdeen,  and  that  Mr.  Irvine  has  in  those  lands  no  beneficial  right, 
and  no  right  other  than  that  of  a  trustee  with  the  patronage  or  right  of  presentation  of  bursars 
and  scholars.  -  Mr.  Irvine  admits  that  he  is  bound  to  make  good  an  annual  rent  or  payment  of 
j^iooo  Scots  out  of  these  lands  for  these  bursaries  and  scholarships,  but  he  contends,  that  as  to 
all  the  profits  of  the  lands,  over  and  above  1000  Scots  a  year,  he  is  absolute  proprietor.  The 
Lord  Ordinary,  by  his  interlocutor  of  the  2d  of  December  1863,  adopted  the  view  of  the  appel- 
lants, tbe  University  of  Aberdeen,  and  made  a  decree  substantially  in  accordance  with  the 
coQclusion  of  the  summons.  From  this  a  reclaiming  note  to  the  First  Division  of  the  Court  of 
Session  was  brought.  In  the  First  Division  a  proof  was  allowed  and  led  for  both  parties;  and 
finally,  by  an  interlocutor  dated  the  8th  of  February  1866,  their  Lordships  recalled  the  interlocutor 
of  the  Lord  Ordinary,  and  assoilzied  the  defender  with  expenses.  From  this  interlocutor  the 
present  appeal  is  brought. 

The  question  mainly  turns  upon  the  construction  of  three  documents,  all  of  them  more  than 
200  years  old,  the  wUl  of  Alnander  Irving  of  Drum,  dated  1^9,  a  decree  of  the  Court  of 
Session  of  1633,  and  a  bond  and  deed  of  mortification  made  by  Sir  Alexander  Irving,  his  son, 
m  i60. 

I  most  ask  your  Lordships'  attention,  in  the  first  place,  to  the  terms  of  the  will  of  Alexander 
Iirii^  of  1639.  By  that  will,  so  far  as  it  is  necessary  to  read  it,  the  testator  devised  in  these 
word^—"  For  the  muntenance  of  letters  by  these  presents  I  leave,  mortifie,  and  destinate  ten 
thousand  poands  Scots  money,  which  is  now  in  possession  and  keeping  of  Marion  Douglas,  my 
spouse,  all  in  gdld  and  weight,  appointed  for  the  use  under  written,  <^  her  own  knowledge  and 
most  willing  consent,  to  be  presently  delivered  to  the  Provost,  Baillies,'and  Council  of  Aberdeen, 
to  be  bestowed  and  employed  by  them  upon  land  and  annual  rent  in  all  time  hereafter,  to  tbe 
efTect  after  following,  to  wit,  three  hundred  and  twenty  pounds  of  the  annual  rent  thereof  to  be 
yeariy  employed  hereafter  on  four  scholars  at  the  Grammar  School  of  Aberdeen,  for  the  space  of 
four  years,  ilk  one  of  them  four  score  pounds,  and  four  hundred  pounds  to  be  paid  yearly  to  the 
other  four  scholars  at  the  College  of  New  Aberdeen  and  students  of  Philosophy  thereat,  ilk  one 
of  ttwm,  an  hundred  pounds  during  likeways  the  space  of  four  years,  and  also  I  ordain  to  be 
gtren  to  the  other  two  scholars  who  have  passed  their  course  in  philosophy,  being  made  masters, 
M  are  beconke  students  of  divinity  in  the  said  New  College,  of  400  merks  Scots  money,  viz.,  to 
each  oUier  them  200  merks  of  the  said  annual  rent  during  the  space  of  four  yrars  also^  and  the 
odd  twenty  merits,  which,  with  the  deduction  above  specified,  compleatt  the  said  haiU  annual 
rents  of  ten  thousand  pound,  I  ordain  it  to  be  given  to  any  man  the  town  of  Aberdeen  shall 
appoint  for  ingatherii^  and  furtl^nng  of  the  smd  roit  to  the  said  scholars,  as  is  above 
desigBfld," 

The  only  qnestion  up(Hi  the  construction  of  this  will  arose  upon  the  meaning  of  these  words — 
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"  to  be  bestowed  and  employed  by  them  upon  land  and  annual  rent."  A  suggestion  was  made,  that 
the  conjunction  between  land  and  annual  rent  ought  not  to  have  been  "and"  but  "or,* 
according  to  the  more  correct  copy  of  the  will.  The  parties,  howeyer,  by  their  proceedings,  have 
admitted  this  to  be  a  true  copy  of  the  will,  and  I  own,  that  it  appears  to  me  of  but  little  conse- 
quence whether  the  will  is  taken  as  having  the  word  "  and,"  or  the  word  or."  Taking  it  as  I 
find  it,  it  appears  to  me,  that  the  testator  means  nothing  more  than  to  give  a  doable  power  of 
investing  upon  land  whatever  that  may  be,  and  upon  annual  rent  whatever  that  may  mean,  and 
does  not  mean  to  require  the  investment  either  to  be  upon  both  land  and  annual  rent,  or  upoa 
cme  subject  matter  which  is  to  be  described  by  the  collective  term  of  land  and  annual  rent. 

As  to  the  meaning  then  of  these  wcx^s,  unless  some  techiUcal  signification  vere  proved  to  he 
applicable  to  diem,  I  should  have  thought  beyond  all  doubt,  that  a  power  to  bestow  and  enudojr 
the  money  in  question  upon  land  was  equivalent  to  a  power  to  buy  with  the  money  land  which 
would  produce  an  income  for  the  purpose  of  the  chanty,  and  that  by  the  power  to  bestow  and 
employ  upon  annual  rent,  what  was  intended  was  the  purchase  of  what  we  may  term  an  annual  rent 
issuing  out  of  land,  or  an  annual  rentcharge  or  investment  upon  securities  which  would  produce 
an  "  annual  income,"  which  in  these  documents  and  in  all  documents  of  about  the  same  date^ 
appears  to  me  to  be  a  word  used  as  synonymous  with  annual  rent.  The  result  of  this  construc- 
tion would  be,  that,  in  my  opinion,  it  would  have  been  no  breach  of  trust  upon  the  part  of  the 
trustees  who  were  appointed  to  execute  this  will,  if,  with  the  money  the  testator  left,  they  had 
either  bought  land  producing  rent,  or  if  they  had  with  the  money  bought  a  rent  charge  issuing 
out  of  land  and  yielding  to  them  a  fixed  definite  annual  sum,  or  if,  in  the  third  plac^  they  had 
lent  and  employed  the  money  upon  securities  of  a  personal  character  producing  an  annicii  income. 
The  differaice  between  those  different  modes  of  investment  and  api^cation  would  have  been, 
that,  in  the  second  and  third  cases  that  I  have  put,  the  income  would  have  been  fixed  and  not 
capable  nf  extension,  whereas  in  the  first  case  the  charity  would  have  become  the  owners  aC  the 
land  boaght,  with  the  benefit  of  any  increase,  and  with  the  risk  of  any  diminution  in  the  rental 
of  the  land. 

Alexander  Irvine  died  in  163a  It  is  sufficient  to  say,  that  his  widow  and  son  tendered  the 
j£iooo  to  the  Provost  and  Bailies  of  Aberdeen.  The  Provost  and  Bailies  appear  to  have  been 
afraid  that,  by  receiving  the  sum  left  by  the  will,  they  would,  under  the  terms  of  that  will,  place 
themselves  under  some  obligation  to  have  forthcoming  from  the  very  first  the  annual  rent  or 
paymentofj^  1000  for  the  purpose  of  the  charity,  and  upon  those  terms  they  demurred  to  receiving 
the  money,  and  the  result  was,  that  Sir  Alexander  Irving  retained  the  money.  He  apfiears  to 
have  lent  it  at  interest  to  the  Earl  of  Mar,  and  to  have  used  the  interest  for  some  years  for  the 
payment  of  the  scholarships  and  bursaries  mentioned  in  the  will.  Finally  in  1632  he  raised  an 
action  in  the  Court  of  Session  {gainst  the  Corporation  <tf  Aberdeen  to  have  it  declared  what  was 
to  be  done  with  this  bequest,  and  who  was  to  have  the  patrcnuge  of  the  bursaries  and 
scholarships. 

In  the  summons  in  that  action  two  alternative  modes  of  application  of  the  fimd  were  pn^wsed, 
to  which  I  will  next  call  your  Lordships*  attention.  These  alternatives  are  thus  stated  in  the 
conclusions  of  the  summons :  "  And,  therefore,  that  the  said  sum  of  ;£iOk00o  be  no  longer  iddle 
and  uni^ofitable,  and  that  the  ten  scollars  to  whose  behoove  and  use  the  said  sum  is  lot,  morti- 
fied, and  destinat,  be  not  altogether  defraudit  of  the  benefit  thereof,  but  may  have  sic  benefit  and 
commoditie  as  may  be  veil  and  surely  paid,  theirfor  necessary  it  is  that  it  be  fund  and  decmtit 
-be  the  Lords  of  Councell  and  Session,  that  it  sail  be  leesum  to  the  said  complainer  to  wair  and 
bestow  the  said  sum  of  j£  10,000  upon  buying  of  land  thereanent  upon  sic  easy  ptyces  and  con- 
ditions as  may  be  haid  theirfore,  and  the  said  land  to  be  bocht  therewith,  maiUs,  farms,  and 
duties  of  the  samen  to  be  mortifeit  and  destinat  to  the  use  of  the  said  four  scollars  in  the  grammar 
school  in  Aberdeen,  four  scollars  students  of  philosophy  in  the  said  new  CoUedge  of  Aberdeen, 
and  twa  scollars  being  laureat  maisters  students  of  divinity  in  the  said  new  CoU^  of  Aberdeen 
proportionally  and  pro  raia  efTeirand  to  the  quantities  of  the  annualrent  of  the  said  sum 
appoyntit  to  be  paid  to  them  be  the  said  testament  in  caise  the  said  provost,  bailies,  and  counsaQ 
of  the  said  burgh  of  Aberdeen  had  ressavit  and  employit  the  said  sum  for  annual  according  to 
the  said  testament,  and  the  yearly  rent,  profeits,  and  duties  of  the  said  land  to  be  bodit  and  con- 
quest with  the  said  sum  to  be  in  place  and  satisfaction  to  the  said  tea  scollars  of  the  annualrents 
and  pn^ts  of  the  said  sum  in  all  time  coming  in  respect  of  the  said  provost,  baiBes,  and  coonsall 
of  the  said  burgh  of  Aberdeen,  their  refusal  to  resave  the  said  sum  to  be  bestowit  and  employit 
be  them  upon  land  or  annualrent  in  time  C(Hmn&  in  manner,  form,  and  to  the  effect  above 
writing  contenit  in  the  said  testamenL"  That  is  the  first  alternative  proposed.  The  other 
alternative  is,  or  **  otherways,  the  said  sum  of  ^lo^ooo  money  left,  mortifeit,  and  destinate  be  the 
said  umqhile  Alex.  Irvine  to  the  effect  foresaid  in  respect  of  the  said  provost,  bailiesi,  and  coon- 
sell  of  Aberdeen,  their  refusal  thereof  as  said  is,  ought  and  suld  be  employit  and  bestowit  to  the 
best  behoove  and  weil  of  the  said  ten  scollars  rexve.  above  written  mentioned  in  the  said  testa- 
men^  as  the  said  Lords  of  Sessiwi  sail  appoynt,  and  decmi  the  same  to  be  employit  and  bestowit 
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in  respect  the  said  comidnT.  is  content  {wntly.  to  consign  samen  in  [wns.  of  the  Lords  to  be  employit 
as  said  is." 

1  do  not  think  that  any  doubt  can  be  entertained  as  to  the  meaning  and  purport  of  those  two 
altemauves.  I  read  the  propositions  made  by  the  then  Sir  Alexander  Irvine  to  the  Court  of 
Session  as  being  a  proposal,  first,  to  buy  the  land  with  the  money  in  the  ordinary  sense  in  which 
those  terms  are  employed,  at  such  prices  as  land  could  then  be  obtained  for.  And  the  other 
akcniatiTe,  in  case  the  first  was  not  accepted,  was  an  alternative  by  which  he  threw  it  upon  the 
Court  of  Session  to  say  how  and  upon  what  security  the  money  in  question  was  to  be  employed, 
be  being  willing  to  consign  or  pay  it  over  in  the  presence  of  the  Court  of  Session. 

In  this  action  thus  raised  the  Corporation  did  not  appear,  bat  tcoxa.  other  papers  in  process  of 
die  same  date  it  appears  clear,  that  they  knew  that  the  action  was  pending,  uid  that  they  too^ 
aa  interest  in  its  progress,  and  in  the  c<mclusions  of  the  summons,  and  the  decree  that  was 
ttUniately  made  b»rs  evident  traces  of  having  been  made  by  arrangement  between  the  pursuers 
and  the  Corporation  of  Aberdeen. 

That  decree  was  made  on  the  27th  February  1633,  and  was  in  these  wends :  "The  Lords  of 
Council  decemis  and  ordainis  the  said  Sir  Alex.  Irving  of  Drum,  persewar,  to  have  retention  and 
IneptQg  of  the  said  somme  of  ^10,000  money  forsd.  without  payment  of  annualrent  or  profit  for 
the  samen  quhill  the  feist  and  term  of  Whitsunday  Javij  fortie  years.  At  the  quilk  term  decernis 
and  ordains  the  said  persewar  to  provyde  for  the  use  of  the  said  ten  scollars  and  bursars  of  the 
coU^  and  scolies  or  New  Aberdeen  sufficient  well  halden  lands  for  employing  of  the  said  sum 
vH £\0fxx>  worth  in  yeirlie  rent  at  the  soum  of  j^iooo  money,  qlk.  lands  salbe  ^cht  and  acquirit 
be  him  heritaUie  without  reversiun  to  the  use  and  behove  foresaid  agains  that  term  without 
brther  delay,  according  to  the  destination  and  mortification  of  the  umqle.  laird  of  Drum,  and  bis 
mynd  spect.  in  his  latter  will"  My  Lords,  as  upon  the  construction  of  the  will  it  appears  to  me 
that  no  reasonable  doubt  can  be  entertained,  but  that  land  might  have  been  purchased  without 
any  breach  of  trust  on  the  part  of  trustees,  so  upon  the  ccHistruction  of  this  decree  whidi  I 
have  now  read  it  appears  to  me,  without  doin^  violence  to  the  words  used,  it  is  impossible  not  to 
acrire  at  the  same  omclusion.  What  was  pomted  out  was  the  purchase  of  the  land  in  the  ordi- 
nary sense  of  the  term.  That  was  what  Sir  Alexander  Irving  had  proposed  to  the  Court  should 
be  done,  and  the  difference  between  the  proposal  of  Sir  Alexander  Irvine  and  what  was  actually 
diae  by  the  Court  appears  to  me  to  be  this,  that  in  the  place  of  land  being  bought  immediatdy, 
so  much  land  as  the  money  in  hand  was  sufficient  to  purchase,  be  was  ordered  to  keep  the  money 
for  seven  years,  and  then  to  purchase  land,  not  as  much  as  the  money  would  purchase,  but  land 
actually  of  the  value  of  ;£iooo  a  year,  an  arrangement  which,  of  course,  must  have  been  made 
either  altogether  or  to  some  extent  with  his  consent  and  by  agreement  betweoi  him  and  the 
Corpt^tion  of  Aberdeen. 

Unable  myself  to  agree  with  the  view  taken  by  the  Court'  of  Session,  that  there  was  anything 
in  this  at  variance  with  the  will  of  the  testator,  I  think  that  what  was  done  was  warranted  by 
tbe  will.  Even  if  any  other  doubt  could  be  entertained  upon  that  subject,'it  appears  to  me,  that 
if  the  meaning  of  this  decree  is  that  which  I  feel  myself  obliged  to  assign  to  it,  it  being  a  decree 
made  in  the  presence  and  with  the  consent  of  the  pursuer,  who  was  entitled  to  dispose  of  and  to 
deal  with  this  property  as  he  thought  fit,  he  would  be  bound  by  the  decree  according  to  this 
coastmction,  even  althoiwh  the  decree  should  turn  oat  to  be,  as  I  do  not  think  it  does  turn  out 
to  be^  a  departure  from  the  words  and  the  power  of  the  will  of  the  testator. 

Under  that  decree,  nothing  in  point  of  fact  was  done  until  the  year  1666  ;  no  land  was  actually 
bought  by  Sir  Alexuder  Irving  for  the  purpose  of  implementing  the  decree,  but  in  the  year 
1856,  he  being  the  owner  and  in  the  occupation  of  the  lands  of  Kinmuck  and  Richarcharie,  a 
deed  of  mortification  was  executed  by  Sir  Alexander  Irvine,  which  is  tbe  next  doctmiait  to  which 
I  will  call  your  Lordships'  attention. 

The  operative  and  important  part  of  that  deed  recites :  and  seeing  that  I  ever  have  been 
villing  to  obtemper  and  fiilfil  my  said  deceased  father  his  latter  will  and  testament  anent  the 
mortification  and  destination  of  the  said  sumof;£io,ooo,andto  obey  the  said  decreet  accordingly, 
vhift  I  have  done  hitherto  since  the  term  of  Whitsunday  1640  years,  and  have  acquired  the 
ton  and  lands  of  Kinmuck,  Peithill,  Mill  of  Kinmuck,  miln  lands,  multures  of  the  same,  with 
houses,  biggings,  tofts,  crofts,  outsetts,  insetts,  tenants,  tenandries,  and  service  of  free  tenants, 
pait^  pendwl^  and  pertinents  thereof,  lying  within  the  parioch  of  Kinkell,  regality  of  Lindores, 
and  Shoidrdom  of  Aberdeen,  and  also  all  and  haill  the  town  and  lands  of  Richarcharie,  with 
^  pendicle  thereof  called  Torren  and  Torrharrian,  extending  to  half  an  davach  or  ei^t  oxgate 
of  land,  nith  tbe  houses,  biggings,  yeards,  woods,  mills,  miln  lands,  multures,  annexis,  parts, 
pendicles,  and  pertinents,  together  with  the  shillii^,  grassings,  pasturage  used  and  wont  in 
GUssiehill  and  Carribeg  alias  New  Glas,  lying  wiuin  the  parish  of  Glengarden,  eaildom  of 
Marr,  and  sheriflfijom  of  Aberdeen,  whilk  lands  are  worth  in  yearly  free  rent  the  sum  of  one 
tboasand  pounds  Scots  money,  by  and  attour  the  feu  duties,  teiod  duties,  minister's  stipend,  and 
others  astrict  fourth  thereof.  Therefore,  and  to  the  effect  the  said  ten  schcdlars  and  bttfsars: 
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may  be  paid  yearly  furtb  of  the  maills  and  duties  of  the  said  lands  according  to  the  divisions 
above  written,  I,  the  said  Sir  Alexander  Irving,  my  heirs  and  successors,  has  mortified,  destinate, 
and  appointed,  and  be  their  presents,  for  me  and  my  foresaids,  mortify,  destinate,  and  appoint 
the  above  written  lands,  mills,  and  others  foresaid,  with  the  pertinents  for  the  use  and  behoof  erf' 
the  said  ten  schollars  yearly  in  all  time  hereafter,  to  the  effect  the  maills,  farms,  and  duties 
thereof  may  be  paid  to  them  yearly  for  their  maintenance  according  to  the  divisions  above 
written,  with  power  to  them  and  their  curator  in  their  name,  to  uptake  the  maills,  farms,  and 
duties  of  the  foresaid  lands,  for  that  effect,  suit,  call,  and  persue,  therefor,  and  all  othor  things 
requisite  to  do  and  command  that  I  might  have  done  myself  before  the  maJdng  hereof,  and  that 
part  of  my  deceast  father's  testament  anent  the  mortification  and  destination  en  the  said  sum  and 
Lcurds  of  Session  their  decreet  above  vrttten."  And  there  follovs  aiutther  clause  on  the  pmpoit 
of  which  I  shall  afterwards  observe. 

Now,  stopping  at  this  stage  of  the  proceedings,  two  things  appear  to  me  to  be  necessary  to  be 
kept  in  view,  in  the  first  place,  both  by  the  recital,  and  by  the  last  words  I  have  read.  There  is 
a  clear  and  distinct  intimation,  that  that  which  the  author  of  the  deed  had  done  and  was  desirous 
of  doing  was  this  :  He  bad  acquired  the  lands  in  question  for  the  purpose  of  implementii^  a 
decree  of  the  Court  of  Session,  and  he  was  desirous  of  settling  these  lands  for  the  purpose  of 
implementing  that  decree,  and  at  the  same  time  complying  with  the  testament  of  his  father. 
But  if  I  am  right  in  the  construction  at  which  I  have  arrived  of  the  decree  of  the  Court  of 
Session,  and  of  the  will  of  Alexander  Irving,  the  consequence  would  be,  that  this  would  be  an 
expression  of  an  intention  to  settle  the  land  which  he  thus  sutes  has  been  acquired  according 
to  the  meaning  and  intention  of  the  decree  of  the  Court  of  Session,  which  I  hold  to  be  to  settle  the 
land  as  land  bought  out  and  out  for  the  purpose  of  the  charity. 

Passing  from  that  which  is  stated  as  the  motive  and  object  of  the  deed  to  the  words  of  mortifica- 
tion, they  appear  to  ms  to  point  entirely  in  the  same  direction.  I  am  unable  in  this^  which  I 
Till  term  the  operative  part  of  the  deed,  commencing  at  the  word  "  therefore,"  to  find  any  word 
in  the  whole  of  it  which  limits  the  enjoyment  of  the  land  by  the  ol»ects  of  the  charity  to  an 
annual  sum  of  £iaoo.  I  find  that  the  mails,  farms,  and  duties  are  to  be  paid  to  them  yeariyfor 
their  maintenance,  according  to  the  divisions  above  written,  and  I  find,  that  there  is  power  to 
them  and  to  their  curators  to  uptake  the  mails,  farms,  and  duties,  and  to  sue  and  take  every 
proceeding  for  that  purpose.  And  although  the  object  in  the  beginning  is  stated  to  be  to  the 
effect,  that  the  scholars  of  the  University  may  be  p.iid  yearly,  the  farms  and  the  mails  and  duties 
of  the  land  according  to  the  divisions  above  written,  even  there  it  is  not  stated  that  the  object  is 
that  they  may  be  paid  ^looo  yearly,  but  that  they  may  be  paid  according  to  the  ratio  of  division 
which  is  given  in  the  will  of  the  testator. 

if  the  deed  ended  there,  it  would  appear  to  me,  that  no  reasonable  question  could  be  raised  upon 
its  meaning,  or  upon  its  effect.  It  is  only  in  the  clause  as  to  the  warranty  that  any  words  have 
been  found  which  raise  a  doubt  as  to  the  construction  of  this  deed.  The  clause  as  to  the 
-warranty,  ts  this  :  "  And  to  the  effect  the  said  ten  schoUars  and  bursers  may  be  sufficiently 
secured  in  the  said  lands  and  others  above  written,  far  payment  to  them  according  to  the  divisim 
above  written  of  the  mails,  farms,  or  duties  of  the  said  lands  yearly,  extending  to  the  said  sum 
of  one  thousand  pounds  yearly,  in  all  time  thereafter,  I  bind  and  faithfully  oblige  me,  my  heirs 
and  successors  wbatsomever  to  my  lands  and  rents,  to  make,  seal,  subscribe,  and  deliver  to  the 
said  ten  scholars  and  their  successors  to  the  said  bursers,  all  contracts,  dispositions,"  etc. 

Now  the  words  relied  upon  here  were  "extending  to  the  said  sum  of  j£iooo  yearly."  Now 
those  words  may  mean  one  of  two  things.  They  may  either  be  descriptive,  as  a  repetititw  of 
what  had  been  stated  in  the  earlier  part  of  this  deed,  namely,  that  the  lands  were  worth  at  that 
time  j^iooo  a  year,  or  they  may  possibly  admit  of  the  interpretation,  that  they  are  a  limitation  oi 
the  extent  of  the  warranty,  or  the  extent  of  the  enjoyment  of  those  lands.  If  the  words  are  sus- 
ceptible of  those  two  constructi<uis,  it  appears  to  me,  that,  upon  all  sound  principles  of  construc- 
tion, your  Lordships  will  adopt  that  interpretation  of  them  which  would  be  in  harmony  with  the 
operative  principle,  and  the  leading  part  of  the  deed,  and  with  the  decree  of  the  Court  of  Session, 
which  this  deed  was  intended  to  implement  And  adopting  that  principle  of  construction,  it 
appears  to  me,  that  you  cannot  do  otherwise  than  read  those  words  as  simply  containing  a 
reference  to  the  value  of  the  lands,  which  in  the  earlier  part  of  the  deed  had  been  stated 
to  extend  to  the  sum  of  j£iqoo  yearly,  and  that  to  read  that  dause  of  warranty,  as  subverting 
the  meaning  of  all  the  earlier  part  of  the  deed,  would  be  to  do  violence  to  the  construction 
both  of  the  earlier  pan  of  the  deed  and  of  the  decree  upon  which  the  deed  was  founded 
and  implemented,  which  your  Lordships  would  be  slow  to  do. 

In  addition  to  this  conclusion  at  which  I  have  arrived  as  to  the  proper  and  legitimate  construc- 
tion of  these  instruments,  I  have  further  to  remind  you,  that  there  is  no  su^estion  or  proof,  that 
the  lands  in  question,  at  the  time  of  the  deed  which  I  have  read,  were  worth  more  than,  altbon^^ 
they  are  said  to  have  been  worth  as  much  as,  £iocx>  a  year.  There  is  no  suggestion  or  proof 
that  at  this  time  they  were  worth  more  tlian,  although  they  are  said  to  have  been  worth  as  moch 
as,  jC^ooo  a  year.   There  is  no  su^stion  or  proof  that  at  this  time  they  were  conndercd  likdy 


ABERDEEN  UNIV.  v.  IRVINK     [Z.  Catms  L.  C]  1561 


to  rise  in  value ;  in  point  of  fact  they  appear  for  a  lon^  time  not  to  have  increased  in  value. 
Tberrforc,  kMking  at  the  probabilities  of  me  case,  it  is  highly  improbablej  that  the  Corporation 
woald  buy  a  rent  charge  exactly  equal  to  the  whole  rent  of  the  land  which  was  the  security  for  it, 
the  result  of  which  wovld  be,  that  the  charity  would  lose  if  the  value  of  the  land  feU,  and  would 
Bot  gain  if  the  value  of  the  land  increased.  On  the  other  band,  it  is  equally  improbable,  that  the 
landowner  would  grant  over  his  land  a  perpetual  rent  charge  to  this  amount,  without  any  power 
of  teileeming  that  rent  charge,  or  of  freeing  his  land  from  the  burthen,  if  he  looked  forward  to 
keeping  and  retaining  the  land  himself  as  the  owner  of  the  land. 

I  should  have  been  of  opinion,  that  the  documents  to  which  I  have  referred  were  sufficiently 
clear  to  require  no  aid  from  contemporaneous  exposition,  but  it  is  satisfactory  to  my  mind  to 
obsOTet  that  it  appears  to  me,  that  every  person  concerned  in  these  transactions  thought,  at  the 
time  to  which  I  have  been  referring,  that  land  could  be  bought — and  legitimately  and  properly 
booght — under  the  terms  of  the  will  of  Alexander  Irving.  I  will  take  the  liberty  of  referring 
your  Lordships  very  briefly  to  a  few  passages  which  appear  to  me  to  put  this  matter  beyond 
doubt 

We  find  (at  page  120)  the  town  of  Aberdeen  in  a  minute  say,  that  they  refuse  to  receive  the 
snm  (that  is,  the  sum  of  /ic^ooc^)  "  on  the  conditions  above  written,  contained  in  the  said  testa- 
ment. But  to  the  effect  the  same  m^ht  be  lifted  out  of  the  said  Marion  Douglas's  hands  and 
may  be  wared  and  laid  np  in  bank  to  the  proper  use  whereunto  the  same  is  destinate,  till  such 
tinw  as  tbe  Council  of  this  burgh  may  sort  and  agree  with  Sir  Alexander  Irvine,  now  of  Drum, 
Knight,  upon  some  reasonable  and  equal  condition  for  settling  and  establishing  the  said  sum  in 
the  beriuble  purchase  of  lands."  Then  at  page  124  we  find  in  another  minute,  that  the  Corpor- 
ation, "all  in  one  voice,  resolved  and  concludit  to  refuis  to  receave  or  accept  the  said  somrae 
on  the  conditiones  contenit  in  the  said  testaments,  viz.,  that  they  should  be  liable  perpetually  in 
all  time  coming  to  pay  £1000  a  year  ;  but  are  willing  to  receive  the  same  on  condition  that  the 
samen  be  laid  up  in  bank  quher  best  employment  may  be  had,  and  the  annual  rent  thereof  to 
accress  with  the  stok  till  the  same  ammount  to  that  proportioune  as  may  mak  purchess  of  heri- 
tabill  landis  extending  in  yeirlie  rent  to  ane  thousand  poindis,  fifteen  cbalders  vituall.' '  And  at 
page  126  the  Corporation  say,  "  Moneyes  can  mack  no  suire  nor  constant  rent  unlesse  tbe  same 
be  employit  on  heritable  purches  off  lands,  and  ten  thousand  pounds  will  scarcelie  mack  conquese 
above  five  hundreth  punds  of  constant  yeirlie  rent,  and  so  tbey.could  not  receave  the  said  somme 
mm  conditioun  foresaid."  At  page  127,  in  a  letter  from  the  Provost  and  Bailies  to  their  le^l 
uviser,  they  say,  "  We  have  offert  to  the  Laird  of  Drum  to  accept  of  the  monys,  so  being  he  will 
be  content  that  the  same  be  sequestrat  and  employed  on  annualrent  till  the  annuellis  might 
aooesswiUi  the  stock  to  such  proportion  as  micht  make  hereatable  purchase  of  landis  that  would 
pay  ane  thousand  pundis  of  constant  yeirlie  rent."  There  the  contrast  is  drawn  in  the  most 
tnuked  way  between  annual  rent  and  the  heritable  purchase  of  land  yielding  rent.  Then  at 
page  132,  an  instance  is  given  by  the  Corjporation  of  the  mode  in  which  they  have  dealt  with 
another  bequest,  which  they  speak  of  as  a  fitting  and  proper  analogy  for  the  employment  of  the 
bequest  in  question.  "  Mr.  Patrick  Copeland  has  given  and  mortified  six  thousand  markes  to  a 
pXMessor  of  divinity  in  our  College,  quhilk  alredie,  with  the  anualis,  is  accressed  to  six  thousand 
poundis,  redie  to  be  employet  on  the  buying  of  lands,  and  a  professor  of  divinity  aready  settled 
in  our  College,  who  gettis  for  his  stipend  the  annual  rent  thairof."  And  at  page  138  there  is  an 
instruction  again  to  the  legal  adviser  of  the  Corporation,  *'  Ye  sail  altogether  refuse  to  accept  of 
tbe  moneys,  but  upon  express  condition  that  we  gett  this  absolute  right  of  presentation  and 
admission  of  the  equal  half  of  the  bursaries,  to  wit,  two  grammarians,  one  student  in  philosophic, 
and  cne  student  in  divinitie,  in  regard  of  our  perpetuall  burden  in  managing  off  the  moneyis,  and 
of  sic  landis  as  sal  be  bocht  theirwith" — speaking  of  the  management  of  the  land  to  be  purchased 
a*  that  which  would  create  a  burthen  and  a  tro^le.  And  finally,  at  page  144,  your  Lordships 
have  the  conclusion  of  the  summons  of  Sir  Alexander  Irvine,  whom  I  have  already  referred  to,  in 
«4uch  he  proposes  the  buying  of  land  at  such  easy  prices  as  it  could  be  got  for. 

We  have  therefore  these  documents  which,  upon  the  construction  which  I  have  submitted  to 
your  LMdships,  would  authorize,  and  which,  as  regards  the  decree,  would  require  the  buying 
of  land ;  we  have  the  contemporaneous  view  of  all  the  parties  interested,  that  the  buying  of  land 
was,  in  their  judgment,  authorized  by  that  document,  and  the  course  to  which  they  would  desire 
toresOTt 

We  have  now,  in  the  last  place,  to  look  very  l»^efly  at  the  subsequent  history  of  the  case,  so  far 
as  it  throws  any  legitimate  tight  upon  the  earlier  transactions.  For  this  purpose  the  only  items 
(rf  history  to  which  I  would  refer  your  Lordships  are  these  :  As  to  the  value  of  the  lands,  we 
bare  DO  information  beyond  what  I  have  already  stated  from  the  decree  and  from  the  deed  of 
mortification,  but  in  the  year  1676  it  appears,  from  the  print  at  page  152,  that  a  proceeding  was 
tbeD  pending  for  the  augmentation  of  the  stipend  of  tbe  F>ari5h  of  Kinkell,  and  certain  deeds  are 
Aatedatpage  155.  The  decree  contains  this  sutement:  "  It  was  alleged  for  the  Laird  of  Drum, 
by  hit  said  prociitators  named,  tiiat  the  lands  of  Kinmuckbelongingto  him  could  not  be  burdened, 
in  reflect  uw  haill  rent  thereof  was  mortified  to  the  College  or  Aberdeen  for  maintaining  oc 
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bursars.*   That  appears  to  have  been  the  statement  made  by  the  Laird  of  Drum.   And  the 

observatioD  made  upon  that  at  your  Lordships'  bar  vas,  that,  in  point  of  fact  the  rent  did  notat 
that  time  exceed  j^'ooo,  and  therefore  be  might  well  say,  that  the  whole  rent  was  mortified  to 
the  college.  1  should  have  thought,  that,  to  make  the  statement  consistent  with  the  case  ctf  the 
respondent,  it  should  have  been,  not  that  the  whole  rent  was  mortified,  but  that  the  ;£iocxi  a 
year,  which  was  more  than  the  whole  rent  would  produce,  was  mortified ;  but,  in  truth,  you  have 
no  information  upon  which  you  can  safely  rely  to  the  effect,  that  the  rent  of  the  land  at  ^at  time, 
before  Richarcharie  was  sold,  did  not  exceed  jfiooo  a  year. 

In  the  year  1687  we  find,  from  a  document  printed  at  pages  164  and  165,  which  is  an  Act 
by  the  Commissioners  of  the  Treasury  in  favour  of  Alexander  Irving  of  Drum,  that  the  tbco 
Alexander  Irving  had  petitioned  the  Treasury,  and  in  his  petition  had  stated,  that  the  deceased 
Sir  Alexander  Irving  had  appointed  the  lands  of  Kinmucks  in  the  parish  of  Kinkell,  and  the 
lands  of  Richarcharie  in  the  parish  of  Glengairden,  and  the  whole  rent  of  the  said  lands,  for  tbe 
maintenance  of  the  bursars — a  statement,  not  that  the  whole  rent  was  at  that  time  being  paid 
to  the  bursars,  but  that  the  said  deceased  Sir  Alexander  Irving  of  Drum,  the  petitioner's  ntber, 
tbe  author  of  the  deed  of  mortification,  had  appointed  the  lands  of  Kinrouck  and  Richatcharie, 
and  the  whole  rent  of  the  said  lands,  for  the  maintenance  of  the  bursars.  A  more  clear  aod 
distinct  statement  of  mortification  out  and  out  could  not  be  supposed. 

In  the  year  1713  Richarcharie  was  sold,  and  the  next  document  which  your  Lordahhis  will 
l^robably  deem  of  importance  was  in  the  year  1725  ;  it  is  at  page  169.  That  is  an  act  and  nctofy 
in  favour  of  Thomson.  The  only  material  portion  of  it  is  at  page  171,  where  there  is  excepted 
from  tbe  present  factory  and  act  the  lands  of  Kinmuck,  destinate  for  the  payment  of  mortifications 
to  schools  and  colleges.  These  are  the  whole  of  the  rents,  and  not  any  portion  of  the  rent  is 
excepted  from  the  factory. 

Then  your  Lordships  find  at  page  3ii  of  the  print  a  series  of  tracts  of  the  land  in  which  they 
are  always  termed  the  Burselands,  Kinmuck,  pointing  to  a  complete  mortification  for  a  charitatde 
purpose.  And  lastly,  you  have  at  page  249  m  the  year  1761,  an  account  in  process  recoverHi 
from  the  defender  by  the  pursuers  of  the  rental  in  1761,  whereupon  the  one  side  of  tbe  account  tbe 
whole  rental  for  the  year  IS  put  down  at  j£72  lor.  6til,asum  less  than  j^ioooScots.  Andupontbe 
other  side  you  have  this  very  remaricable  entry  :  After  stating  all  the  payments  that  were  made 
to  tbe  bursars  and  to  the  scholars,  and  that  those  payments  amounted  to  about  £66,  you  bare 
credit  taken  by  Mary  Irvine,  the  factrix  for  the  owner  for  the  time  bein^  :  "  To  balance  for 
trouble  and  charge,  £6  ys.  i  i^n^^,"  a  charge  quite  consistent  with  the  position  of  tbe  Irvine  at 
that  time,  if  a  trustee  for  tbe  whole  land  for  a  chau'itable  purpose,  but  entirely  inconsistent  if  that 
Irvine  was  the  owner  of  the  land,  and  liable  to  make  good  the  profits  of  the  land  to  the  extent  of 

1000  a  year. 

Upon  these  grounds  of  the  construction  of  the  original  deeds,  the  contemporaneous  expositioo 
of  those  deeds  by  the  Act  of  the  parties,  and  the  subsequent  history  of  this  property,  and  speaking 
with  great  respect  of  the  contrary  opinion  of  the  Lords  of  the  Inner  House,  I  can  have  no  hesi- 
tation in  advising  your  Lordships,  that  the  case  of  the  appellants  has  been  made  out,  and  that 
there  is  here  demonstration,  that  the  whole  of  this  land  isat  this  moment  devoted  to  the  charitable 
trust  contained  in  the  will  of  the  testator. 

Something  was  said  (though  it  was  not  much  gone  into,  in  the  argument,)  upon  the  question  of 
prescription.  All  theleamM  Judges  of  the  Court  below,  both  the  Lord  Ordinary  and  the  Jud^ 
of  the  Inner  House,  were  of  opinion,  that  that  argmnent  could  not  be  maintained  ;  that  in  pout 

fact,  in  the  drounstances  (tf  this  case,  we  have  here  a  dear  admission  by  the  legal  owner  of 
the  land,  that  there  is  a  trust  impressed  upon  the  land,  and  the  only  question  is,  whether  tbe 
extent  or  that  trust  Is  greater  or  less.   And  the  Statute  of  Prescription  has  no  real  application. 

Something  was  said  as  to  the  effect  of  an  entail  made  in  the  year  1821,  but  it  appears,  that  that 
entail  expressly  reserved  by  a  clause  printed  at  page  262,  that  the  heir  of  entail  shall  be  boond 
and  obliged  by  the  express  liability,  and  their  acceptance  hereof,  to  pay,  perform,  and  fulfil  all  and 
whatever  debts,  sums  of  money,  bonds,  and  all  other  deeds  due  or  contracted  by  the  said  Alexander 
Irvine,  as  efTectually  as  if  the  said  persons  hereby  called  to  the  succession  had  been  personally 
bound  for  the  said  debts  and  obligements.  Therefore,  if  even  the  trust  (as  we  shall  term  it,)  tfte 
mortification,  stood  in  the  position  of  the  personal  contract,  surely  the  heir  of  entail  taking  tbe 
land  would  be  bound  to  fulfil  that  contract,  just  as  if  he  had  personally  engaged  to  fulfil  it  I 
do  not  desire  to  add,  upon  the  ^utstion  of  prescription,  anything  to  the  words  used  by  the  Lord 
Ordinary,  in  which,  in  my  opimon,  he  has  most  satis&ctoruy  disposed  of  the  argument  vp<m  that 
point 

I  should  ^erefore  propose  to  your  Lordships  to  reverse  the  decision  of  the  Court  of  Sesaoo, 
and  to  substitute  for  it  a  declaration  that  the  whole  of  the  rents  and  proraeds  of  these  lands  aR 
devoted  to  tbe  charitable  purposes  ex|Messed  in  the  wtlL  But  inasmnch  as  It  appears,  that  a 
change  has  taken  place  in  the  value  of  the  lands,  of  course  it  would  be  proper  to  require  iriiat  we 
should  term  in  diis  country  a  scheme  to  be  framed  by  the  Court  of  Sessioa,  having  rcgazd  to  the 
incxeaied  value  of  the  lands. 
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Lord  Cranworth. — My  Lords,  I  have  little  to  add  to  vhat  has  fallen  from  my  noble  and 
Inmed  friend.  It  is  clear,  that  Sir  Alexando*  Irving  of  Drum,  the  son  of  the  testator,  incurred 
aoltatnlity  in  respect  to  this  charity,  except  so  for  as  he  voluntarily  took  it  on  himself  by  receivings 
and  ai^JrofRiating  the  ^io,cxx}  Scots. 

When  the  Corporation  of  Aberdeen  refused  to  accept  the  money  on  the  trusts  prescribed  by  the 
will,  it  necessarily  remained  in  the  bands  of  the  son,  and  he,  finding  as  be  must  have  found,  that 
it  was  impossible  to  obey  literally  the  directions  of  the  testator  (for;£io^ooo  conld  not  be  made 
to  produce  jf  looo  annually^  took  a  very  natural  course. 

He  brought  or  tried  to  bring  all  parties  interested  before  the  Court  of  Session,  and  offered  either 
to  lay  out  the  j£' 10,000  in  the  purchase  of  lands,  the  rents  whereof  should  be  applied,  as  far  as 
tbey  would  go,  in  all  time  coming  for  the  benefit  of  the  objects  of  the  charity,  or  otherwise  to 
emuign  the  j£^io,ooo  in  Court,  to  be  dealt  with  as  the  Lords  might  think  fit. 

Tbe  course  taken  by  the  Court  was  to  decree,  that  Alexander,  the  son,  should  retain  the 
;£io,ooo  until  Whitsonday  1640  ;  at  which  time  he  was  to  provide  lands  wcuth  1000  in  yearly 
rrat  to  be  apfdied  to  tbe  use  »ad  behoof  aforesaid,  according  to  tbe  will,  that  is,  as  I  construe  tas 
iecnt,  to  be  paid  over  to  the  objects  of  the  charity  in  place  and  satisfaction  of  the  annual  rent 
(rf  the  ;£io^ooo.  This  seems  to  me  to  be  the  meaning  or  the  decree.  The  Court  appears  to  have 
adi^Med  so  much  of  the  proposal  of  the  pursuer  as  related  to  the  purchase  of  lands,  the  rents  (tf 
which  should  be  in  satisfaction  of  the  1000  per  annum,  but  to  have  added  as  an  additional  term, 
that,  instead  of  making  an  immediate  investment,  he  should  retain  the  money  for  seven  years,  by 
means  whereof  he  would  be  able  to  make  a  considerable  accumulation,  and  then,  that  he  should 
be  bound  not  only  to  purchase  lands,  but  to  purchase  lands  which  should  be  worth  ;£iooo  per 
annnm.  But  the  lands  so  to  be  purchased  were  to  be  "purchased  to  the  use  and  behove  foresaid," 
which,  looking  to  the  language  of  the  decree,  I  cannot  construe  otherwise  than  as  meaning  to  the 
use  and  behove  that  the  rents  should  be  taken  in  place  and  satisfaction  to  tbe  scholars  of  the 
rents  and  profit  of  the  ^io,ooa  That  is  the  only  use  and  behove  to  which  the  language  of  the 
decree  can  fairly  be  applied. 

This  brings  us  to  the  deed  of  mortiBcation,  and  this  is  the  most  impOTtant  of  all  the  documents. 
Fnr  thoagh  it  is  truly  said,  it  does  not  amount  to  a  conveyance  by  Sir  Alexander  Irvine,  yet  it  is 
equally  true,  that  it  was  a  formal  declaration  by  him  of  uie  purposes  for  which  he  and  his  heirs 
mold  thenceforth  hold  ihe  lands  of  Kinmuck  and  Richarcbane.  The  decree  had  imposed  on 
hiok  the  duty  of  purchasing  lands  worth  £1000  per  annum  for  behoof  of  the  objects  of  the  charity. 
Bjr  die  deed  of  mortification  he  declares,  that,  in  obedience  to  the  decree,  he  had  purchased  those 
luds,  and  that  they  were  worth  in  yearly  free  rent  a  clear  sum  of  £1000  Scots.  It  is  impossible 
now  to  raise  any  question  as  to  those  lands  not  having  been  purchased,  but  having  been  lands  of 
his  own  devtrted  to  the  purpose  of  the  charity,  even  if  that  were  material,  which  I  incline  to  think 
it  was  not,  if  tbey  were  really  well  holden  lands  yielding  the  required  income.  Sir  Alexander 
expressly  declares,  for  himself  and  his  heirs,  that  he  has  mortified  and  destinated  these  lands  for 
the  use  and  behoof  of  the  scholars,  to  the  effect,  that  the  maills,  farms,  and  duties  {i.e.  the  rents 
and  profits,)  thereof  may  be  paid  to  them  yearly  according  to  the  divisions  above  written,  which 
I  can  only  interpret  as  meanmg  in  the  pn^mtions  indicated  by  the  will,  and  recited  both  in  the 
deed  and  the  decree. 

It  was  ingeniously  argued,  that,  on  the  face  of  the  deed,  it  appears,  that  the  payment  to  tbe 
Parity  was  not  contemplated  as  a  payment  which  would  exhaust  the  whole  rent,  for  in  the 
preCattiry  words  preceding  those  in  which  Sir  Alexander  mortifies  the  lands,  he  speaks  of  the 
payments  as  payments  to  be  made  forth  of  the  maills,  &c.,  "  Therefor,  and  to  the  effect  the  said 
ten  sdioUars  and  bursars  may  be  paid  yeariy  furth  of  maills  and  duties  of  the  said  lands,  according 
to  the  diviuon  above  written,  I,  the  said  Sir  Alexander  Irving,  my  heirs  and  successors,  have 
nortified,  destinate,  and  appointed,  and  by  thir  presents,  for  me  and  my  foresaids,  mortify, 
destinate,  and  appoint  the  above  written  lands,  milns,  and  others  foresaid,  with  the  pertinents, 
for  the  use  and  behoof  of  the  said  ten  schollars  yearly  in  all  times  hereafter,  to  the  effect  the 
tnaiUs,  brms,  and  duties  thereof  may  be  paid  to  them  yearly  for  their  maintenance  according  to 
tbe  divisitms  above  written."  But  this  seems  to  me  an  unwarrantable  refinement,  and  even  if  the 
vord  "  furth  "  might  point  to  a  surplus  of  rents  after  satisfying  the  objects  of  the  charity,  yet  that 
is  not  its  necessary  oieaning,  and  it  is  far  too  vague  to  override  the  language  which  follows,  which 
does  not  include  the  word  "fordt,"  and  which  was  cleariy  intended  to  exhaust  the  whole  yearly 
proceeds  of  the  lands. 

An  argument  was  also  deduced  by  the  res|}ondent  from  the  subsequent  part  of  the  deed, 
wi»ere  Sir  Alexander  binds  himself  and  his  heirs  to  do  all  necessary  acts  for  procuring  proper 
chanNs  and  other  securities  for  confixnung  the  title  of  those  claimii^  the  benefit  (rf  the  charity. 

And  to  the  efiect  the  said  ten  sdbollars  and  bursars  may  be  sufficiently  secured  in  the  said  lands 
and  others  above  written,  fbr  payment  to  them,  according  to  the  division  above  written,  of  the 
maills,  farms,  and  duties  of  the  said  lands  yearly,  extending  to  the  same  sum  of  one  thousand 
pounds  yearly  in  all  time  thereafter,  I  bind  and  faitbfolly  oblige  me,  my  heirs  and  successors  what- 
loineTer  to  ny  luids  and  rentsi  to  nuk^  seal,  sabscribe>  and  d^ver  to  tusaid  ten  schol^ 
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successors  tb  the  said  bursars  all  contracts,  dispositions^  charters,"  &c.  This,  it  was  said,  shevs, 
'  that  nothing  was  considered  as  included  in  the  mortification  beyond  the  £1000  per  annum.  But 
I  do  not  so  understand  this  passage.  Sir  Alexander  vas  bonnd  to  mortify  lands  which  should 
be  of  the  clear  yearly  value  of  ^icxx>  Scots,  which  I  agree  must  mean  of  not  less  than  that  sum. 
The  mention  of  the  value  in  this  part  of  the  deed  was,  I  think,  merely  introduced  as  it  had  been 
in  the  prior  passage — "  Whilk  lands  are  worth  in  yearly  free  rent  the  sum  of  £\ooo  Scots  money* 
— for  the  purpose  of  making  it  appear,  on  the  face  of  the  deed,  that  the  lands  devoted  to  the 
charity  were,  in  point  of  amount,  such  as  were  required  by  the  decree, — such,  therefore  as 
exonerated  Sir  Alexander  and  his  heirs  from  all  subsequent  liability.  What  the  exact  yearly 
value  of  those  lands  was  at  the  date  of  the  deed  we  do  not  know.  Sir  Alexander  was  not  bound 
to  mortify  lands  of  a  greater  yearly  value  than  /looo  Scots.  But  if  he  really  understood,  that 
the  land  mortified  was  not  at  any  time  to  be  liable  to  a  greater  sum  than  £1000  Scots,  I  cannot 
but  think,  that  such  a  restriction  on  his  liability  would  have  been  distinctly  set  forth  and  not  left 
to  be  discovered  by  subtle  criticisms  on  words  of  doubtful  meaning.  This  was  a  point  oi  great 
importance,  and  which  I  cannot  think  would  have  been  left  doubtful.  The  plain  import  or  the 
deed  appears  to  me  to  be,  that  Sir  Alexander  devoted  the  lands  in  question  to  the  puiposes  of  the 
charity,  in  consideration  of^  the  ^10,000  Scots  which  he  had  received,  and  that,  so  mfirtifying 
the  lands,  they  being  (as  he  alleged  at  least,)  of  the  clear  yearly  value  of  £1000  Scots,  be  and  his 
heirs  became  for  all  time  after  absolved  by  the  decree  by  liability. 

This  being  my  view  of  the  proper  construction  of  these  instruments,  I  concur  in  thinking,  that 
the  interlocutor  of  the  Lord  Ordinary  was  ri^^tt  and  so  that  the  interlocutor  of  the  Inner  House 
ought  to  be  reversed,  and  the  cause  remitted  with  the  dedaratim  indicated  by  the  Lord 
Chancellor. 

Lord  Westbury. — My  Lords,  this  is  a  simple  case,  and  it  is  a  matter  of  regret,  that  it  has 
been  made  the  subject  of  a  protracted  litigation  during  seven  years  in  the  Court  below.  In  the 
year  1620,  Alexander  Irving  gave  a  sum  of  10,000  Scots  to  the  Corporation  of  Aberdeen  to  be 
bestowed  and  employed  by  them  upon  land,  and  annualrent  in  all  time  thereafter,  for  the  purpose 
of  maintaining  certain  scholars  and  bursars  in  the  Univosity  and  Grammar  School  of  Aberdeen, 
to  whom  he  directed  certain  annual  stipends  of  different  amounts  to  be  {aid,  amounting  together, 
with  a  small  allowance  for  collecting  the  rents,  to  the  annual  sum  of  >£iooo  Scotch  money.  It  is 
contended  by  the  respondent,  that  the  trust  or  direction  to  bestow  or  employ  the  money  upon  land 
and  rent  would  not  have  warranted  the  purchase  by  the  Corporation  of  land  alone.  At  the  same 
time,  the  argument  of  the  respondent  admits,  that  it  would  have  warranted  the  purchase  of  ao 
annual  rent  alone.  There  can  be  no  doubt,  that  these  words,  directing  the  mode  of  investment, 
woidd  have  authorized  the  Corporation  as  trustees  to  have  bought  either  land  or  rent,  or  both, 
according  to  what  was  best  for  the  interest  of  the  charity.  The  point  is  quite  immaterial,  and 
does  not  affect  the  decision  of  the  cause.  The  Corporation  of  Aberdeen  declined  to  accept  the 
money  so  bequeathed  to  them,  they  disclaimed  the  trust,  and  would  not  charge  themselves  wiih 
the  duty  of  carrying  it  into  execution.  The  sum  of  ;£io,ooo  remained  for  some  time  in  the  hand 
of  the  executor  and  heir  of  the  testator,  apparently  upon  a  tacit  understanding,  that  it  should  so 
remain,  until  by  the  accumulation  of  interest  the  fund  should  become  sufficient  for  the  purchase 
of  land  or  rent  of  the  value  of  £1000  per  annum,  which  it  was  considered  could  not  be  then 
obtained  for  the  sum  of  £10,000.  At  length,  in  the  beginning  of  the  year  1633,  Sir  Alexander 
Irving,  as  son  and  heir  of  the  testator,  raised  an  action  in  the  Court  of  Session  against  the  Provost 
and  Officers  of  the  Corporation,  and  the  Principals  and  Masters  of  the  College  ctf  Aberdeen,  amd 
the  summons,  after  stating  the  refusal  of  the  Corporation  to  accept  the  bequest  and  trust,  and  that 
by  reason  thereof  the  sum  of  ^£10,000  had  been  lying  idle,  and  had  no  ways  been  profitable  to  the 
scholars,  and  dierefore,  in  order  that  the  said  sum  might  no  longer  remain  idle  and  unprofitable, 
it  was  necessary,  that  "  it  should  be  found  and  decerned  by  the  Lords  of  Council  and  Sessicm, 
that  it  should  be  lessum  to  the  said  executor,  the  complainer,  to  wair  and  bestow  die  said  sum  of 
£io,Qoo  upon  buying  of  land  therewith,  upon  sic  easy  prices  and  conditions  as  might  be  had 
therefor,  and  the  said  land  to  be  bought  therewith,  maills  and  farms  and  duties  of  the  same,  to 
be  mortified  and  destinat  to  the  use  of  the  said  four  schollars  in  the  grammar  school  in  Aberdeen, 
four  scholars  students  of  philosophy  in  the  said  new  College  of  Aberdeen,  and  two  scholars,  being 
laureate  master  students  of  divinity  in  the  said  new  College,  proportionaly  and  pro  rata  effeirana 
to  the  quantities  of  the  annual  rent  of  the  said  sum  appointed  to  be  paid  by  them  by  the  said 
testament,  and  the  yearly  rent,  profits,  and  duties  of  the  said  land,  to  be  bought  and  conquest 
with  the  said  sum,  to  be  in  place  and  satisfaction  of  the  said  ten  scholars  of  the  annual  rents  and 
profits  of  the  said  sum  in  all  time  coming."  The  words  I  have  cited  are  the  substance  of  the  first 
conclusion  of  the  summons,  and  they  are  very  material,  for  the  complainer  thereby  desires,— 
firstf  powers  to  employ  the  money  given  in  the  purchase  of  lands,  such  land  to  take  the  place  of 
the  mone^  ;  and  secondly,  that  the  rents  and  profits  of  the  lands  so  bought  might  be  in  place  and 
satisfaction  of  the  annual  rents  and  profit  of  the  sum  bequeathed.  And  thirdly^  that  the  rents, 
whatever  they  were,  might  be  divided  among  the  scholars,  in  the  proportion  in  which  the  pnfitt 
<tf  the  sum  bequeathed  are  directed  to  be  divided  by  the  wiU. 
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Tb  decreet  of  the  Lords  of  Council  was  to  the  effect,  that  the  said  executor  and  heir,  Sir 
Aleunder  Irving,  should  retain  and  keep  the  said  sum  of  ;^io,ooo  without  payment  of  the  annual 
rent  or  jM^fits  of  the  same,  until  Whitsunday  1640,  a  period  of  seven  years,  at  which  time  the 
pursuer  was  decerned  and  ordained  to  provide  for  the  use  of  the  ten  scholars  and  bursars  of  the 
coUe^  2nd  schools  of  new  Aberdeen  sufficient  well  holden  lands  for  employing  the  said  ^10,000 
wonh  in  yearly  rent  to  the  said  sum  of  ;£iooo  money,  which  lands  should  be  bought  and  acquired 
by  him  heritably  without  reversion  to  the  use  and  behoof  aforesaid,  against  that  term,  without 
fiirther  delay,  according  to  the  will.  The  meaning  of  these  words  seems  to  be  reasonably  plain. 
An  indufeence  of  several  years  is  granted  the  pursuer,  who  engages,  by  the  end  of  the  time,  to 
buy  and  [Hovide  lands  worth  annually  j^iooo  at  the  least,  and  which  lands  are  to  be  acquired 
b)  the  use  and  behoof  aforesaid,  that  is,  to  the  use  of  the  scholars  and  bursars  of  the  college. 

It  is  contended,  that  these  words  did  not  impose  upon  the  pursuer  the  obligation  of  doing  more 
dun  granting  an  annual  rentcharge  of  / 1000  per  annum  secured  upon  lands,  or  of  conveying 
hub  to  the  extent  ctf  that  yearly  sum,  and  no  more.  But  this  construction  cannot  be  maintained. 
It  seems  plain,  that  the  mention  of  the  £1000  per  annum  was  made  for  the  purpose  only  of  fixing 
the  minimum  value  of  the  lands  to  be  provided. 

This,  then,  was  the  obligation  thrown  upon  the  pursuer  by  the  decreet,  and  it  was  in  conformity 
vidi  the  submission  made  by  himself  in  the  summons.  The  question  is  whether  this  duty  has 
been  fulfilled  by  the  deed  of  mortification  subsequently  executed  by  the  pursuer.  The  deed  of 
monification  was  not  executed  by  the  executor  (the  then  Sir  Alexander  Irving,)  until  the  I3tb  of 
April  1656,  and  thereby,  after  reciting  the  decreet,  and  stating  chat  he,  Sir  Alexander,  had  ever 
been  willing  to  obey  the  said  decreet,  which  he  had  done  since  Whitsunday  1640,  and  had 
acquired  the  town  and  lands  of  Kinmucic,  and  other  lands  particularly  described,  and  which  are 
thtfeby  stated  to  be  worth  in  yearly  free  rent  the  sum  of  ;^iooo  Scots  money,  by  and  attour  the 
fen  duties, teind  duties,  minister's  stipend,  and  others,  therefore,  and  to  the  effect  the  ten  scholars 
and  bursars  might  be  paid  yearly  furth  of  the  maills  and  duties  of  the  said  lands  according  to  the 
division  above  written,  he,  the  said  Sir  Alexander,  "  did  mortify,  destinate,  and  appoint  the  above 
written  hnd^  etc.,  for  the  use  and  behoof  of  the  said  ten  scholars  yearly,  in  all  time  thereafter, 
to  the  effect  the  fnails,  farms,  and  duties  therefor  might  be  paid  to  them  yearly  for  their  main- 
tenance according  to  the  division  above  written,  with  power  to  them  to  uptake  the  mails,  fermsj 
and  dudes  of  the  said  lands  and  for  that  effect  suit,  call,  and  pursue  therefor."  The  object  of  the 
deed  is  to  execute  the  decreet ;  and  the  plain  intent  and  legal  effect,  both  of  the  decreet  and  of 
Ebe  deed,  are,  that  Sir  Alexander  Irnng,  having  received  considerable  indulgence  in  point  of 
time,  vas  taken  bound  to  convey,  and  does  acconlingly  convey,  lands  being  then  of  the  value  at 
least  of  £1000  per  annum  clear  to  the  use  and  behoof  of  the  ten  scholars,  the  rents  being  to  be 
divided  between  them  in  the  relative  proportions  of  the  sums  directed  to  be  paid  to  them  under 
thewiU. 

All  that  followed  is  in  conformity  with  this  construction.  During  several  years  the  rents  of  the 
lands  mortified  were  less  than  the  sum  of  £1000,  but  the  deficiency  was  not  made  good  by  the 
heirs  and  successors  of  the.granter,  and  when  the  rent  of  the  lands  afterwards  increased,  and 
were  Ukely  to  yield  more  than  £1000  per  <mnum,  the  device  of  taking  grassums  was  resorted  to 
for  the  purpose  apparendy  of  keeping  the  annual  rents  below  the  aforesaid  sum.  The  right  of 
patronage  has  been  constantly  exercised  by  the  heirs  and  successors  of  the  said  granter,  and  the 
paymoits  that  have  been  made  are  a  distinct  acknowledgment  of  the  right  of  the  scholars  and 
onsars  to  the  full  benefit  <tf  the  deed  of  mortification.  Smce  the  decreet  of  1 633,  Sir  Alexander 
Irving  and  his  heirs  must  be  considered  as  having  become  trustees  of  the  charity  in  the  room  of 
the  Corporation  of  Aberdeen,  who  declined  to  accept  the  trust,  and  there  is  no  ground,  therefore, 
ipon  which  any  right  by  prescription,  either  negative  or  positive,  can  be  founded. 

It  is  easy  to  see,  that  Sir  Alexander  Irving,  the  executor,  having  been  permitted  to  retain  the 
principal  sum  for  several  years  after  the  death  of  the  testator  without  payment  of  rent  or  profit, 
might  well  have  undertaken  the  duty  of  providing  lands  for  the  charity  worth  at  least  j^iooo  per 
aonuin,  iMit  it  is  only  necessary  to  ascertain,  that  this  is  a  legal  effect  of  the  deed  of  mortification. 
If  it  be,  the  charity  is  entitled  to  the  full  benefit  of  all  the  rents  of  the  mortified  lands.  The 
annualpayment  intended  for  the  collector  appointed  by  the  Corporation  was  lost  by  the  refusal 
itf  the  Corporation  to  accept  the  trust 

It  follows,  that  it  now  belongs  to  the  Court  of  Session  to  make  a  new  distribution  of  the  aug- 
mented rents  amongthe  original  objects  according  to  the  proportion  of  their  respective  payments, 
hat  the  allowance  to  each  bursar  and  scholar  must  be  limited  by  the  purpose  of  the  trust,  which' 
*as  to  provide  such  bursar  or  scholar  with  a  competent  allowance  during  bis  education  in  the 
Coll^  of  Aberdeen.  If,  after  such  an  augmentation  of  the  amount  of  the  original  stipend  as 
fte  change  of  circumstances  and  of  the  expense  of  living  would  seem  to  require,  there  be  a 
nrpfais  left  sufficient  to  endow  other  bursaries  or  scholarships,  the  surplus  may,  in  my  judgment, 
be  applM  to  that  purpose  by  the  direction  of  the  Court.  Any  new  disposition  or  scheme  of  this 
utine  will  be  subject  to  be  modified  or  altered  by  any  further  order  of  the  Court  at  a  future 
tioi^  if  required  by  circamstances.   It  is  very  desirable,  that  the  Court  of  Session,  whidi  has 
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the  same  power  and  jurisdiction  over  trusts  of  this  nature  as  are  possessed  by  the  Court  of 
Chancery  in  England,  should  develope  and  exercise  it  in  a  correspondent  manner. 

I  shall  therefore  humbly  advise  your  Lordships  to  reverse  the  interlocutors  appealed  from,  and 
by  your  order  to  declare,  that,  according  to  the  legal  effect  and  true  meaning  of  the  deed  of 
mortification  of  the  12th  April  1656,  the  vhole  of  the  lands  thereby  mortified  and  appointed,  and 
the  entirety  of  the  rents  and  profits  thereof,  are  destinate  and  given  to  the  use  and  behoof  of 
scholars  in  the  College, and  School  of  Aberdeen,  and  ought  to  be  applied  accordingly ;  and  idth 
this  declaration  remit  the  cause  to  tiie  Lords  or  the  First  Division  to  settle  a  scheme  for  the 
proper  management  and  collection  of  the  rents  of  the  lands  now  subject  to  the  said  deed  of 
mortification,  and  the  application  of  the  net  proceeds  thereof,  after  deducting  the  expenses  in 
augmenting  the  stipends  directed  to  be  paid  to  the  ten  scholars  by  the  will  of  Alexander  Irving, 
in  such  manner  as,  having  regard  to  the  will  and  the  altered  state  of  circumstances,  shall  be  &t, 
and  declare  that  the  defender  is  entitled  to  the  patronage  of  the  bursaries  and  scholarships  that 
shall  be  so  augmented,  and  aUo  declare,  that  the  defender  ought  not  to  be  decreed  to  account 
for  or  pay  any  of  the  surplus  rents  and  profits  of  the  lands  over  and  above  the  sum  of  ^1000 
Scotch  received  by  him  prior  to  the  date  of  the  signeting  of  the  summons,  but  let  bim  account 
for  and  pay,  in  such  manner  as  the  Lords  of  Session  shall  direct,  all  the  rents  and  profits  of  the 
said  lands  (including  grassums,  if  any,)  that  have  come  to  his  hands  since  the  signeting  of  tbe 
summons,  and  let  the  costs  of  the  appellants  be  paid  out  of  tbe  funds  that  shall  be  recovered  by 
virlue  of  this  order. 

Lord  Colonsay. — My  Lords,  I  agree  in  the  opinion  that  has  been  expressed  by  all  my  noble 
and  learned  friends,  that  there  is  here  no  ground  for  the  plea  of  prescription.  I  also  am  of 
opinion,  that  the  deed  granted  in  1656  is  obligatory  upon  the  defender,  and  that  he  can  take  no 
benefit  from  tbe  circumstance,  that  the  further  deeds  which  were  then  contemplated  have  never 
been  executed.  But  still  the  question  remains,  What  was  the  nature  of  the  obligation  so  under- 
taken, and  of  the  deeds  so  contemplated  ?  Was  it  a  ctisposal  of  the  lands  out  and  out?  or  was 
it  a  grant  of  lands  to  the  efTect  of  securing,  in  all  time  coming,  implement  of  the  deed  of  the  first 
Alexander  Irving,  so  as  to  make  payment  for  the  bursars  of  the  sum  specified  in  the  deed  ?  My 
noble  and  learned  friends  who  have  addressed  the  House  entertain  the  former  view,  and  in  that 
view  I  think,  that  the  terms  of  tbe  judgment  which  has  been  proposed  are  the  proper  terms.  I 
may  be  permitted,  however,  with  great  deference  to  the  opinions  that  have  been  expressed,  to 
say  that  I  doubt  the  soundness  of  that  conclusion.  My  inclination  is  the  other  way.  At  the 
same  time,  I  express  that  with  the  greatest  deference,  and  I  think  it  quite  unnecessary  to  go  into 
a  statement  of  the  circumstances  which  raise  these  doubts  in  my  mind. 

Ittierlocuiors  reversed,  and  cause  remitted  to  the  Court  0/ Session  with  a  declaration  as 
stated  in  LoRD  Westbury'S  opinion. 

Appellants  Solicitors^  M'Ewen  and  Garment,  W.S.;  Dodds  and  Hendry,  Westminster.— 
Re^ndtHt's  Solicitors f  A.  F.  Gordon,  W.S. ;  Connell  and  Hop^  Westminster. 


Mrs.  Isabella  Young  or  Richardson  and  Others,  Appellanu,  v.  Laurence 

Robertson  and  Others,  Respondents. 

Macdougal's  Trustees,  Appellants^  v.  Laurence  Robertson  and  Others, 
Re^ndents. 

Macdoudal's  Children,  Appellants^  v.  Laurence  Robertson  and  Others, 

Respondents. 

John  Lawford  Young,  Appellant,  v.  Lawrence  Robertson  and  Others, 
Respondents. 

Trust — Legacy — Gift  to  Class — Grandnieces  and  Husbands  in  Liferent—  Successive  Lifwent*- 
D.  in  his  will  gave  the  residue  of  his  estate  to  his  grandnieces  and  their  respective  Mu^mds, 
only  in  liferent,  for  their,  her,  or  his  liferent  use  allenarly,  and  the  fee  of  such  shares  U  tie 
lawful  issue  of  his  said  ^andnieces  equally,  whom  failing,  to  the  survivors  of  them  ead  hit 
grandnephews  equally  tn  liferent,  and  their  issue  also  equally  in  fee,  effter  the  death  «f^ 
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Itnfut  liver  of  D.  and  BJ's  wife.  D.'s  wife  survived  him.    C,  the  husband  of  a  grandniece, 

survived  her  and  also  D.'s  wt/ey  and  died  without  issue,  leaving  other  two  grandnieces  and  a 

grandHephew  of  testator  surviving. 
Held  (amrming  judgment),  That  C.  was  entitled  to  the  liferent  of  his  wife's  share. 
Held  Further  {rcv^rsiag  Judgment),  That  after  C.'s  death  the  liferent  of  such  share  belonged 

to  the  two  surviving  grandnieces  and  grandnepHew  equally,  and  the  fee  to  their  issue 

respectively. 

Held  further  (reversing  judgment).  That  L.,  a  child  of  agrandnephew,  who  survived  the 
testator,  but  predeceased  the  testator's  widow,  had  no  share  in  the  fund> 

This  was  a  multiplepoinding  to  declare  the  construction  of  the  will  of  the  late  James  Donald- 
son, who  died  in  1844,  as  regards  one  sixth  share  of  his  estate,  the  liferent  of  which  was  directed 
to  be  paid  to  his  grandniece,  Mrs.  Eliza  Young  or  Cuthbertson,  wife  of  Allan  Cuthbertson,  after 
the  death  of  the  testator's  widow,  who  died  2d  December  1857. 

The  third  codicil,  on  which  the  present  question  turned^  was  as  follows,  dated  19th  February 
1844: 

"I,  James  Donaldson  of  Tbomwood,  merchant  and  cotton  broker  in  Glasgow,  do  (with  and 
mder  the  conditions  and  provisions  after  mentioned,)  hereby  revoke,  alter,  and  qualify  the  deed 
of  settlement  before  written,  executed  by  me,  of  date  the  30th  day  of  March  1841,  and  two 
codidls  thereto  subjoined,  dated  the  one  on  the  22nd  day  of  March,  and  the  other  on  the  8th 
day  of  November  1843,  in  so  far  only  as  these  writings,  or  any  of  them,  authorize  £tnd  appoint 
tlie  distribution  or  payment  of  certain  shares  of  the  fee,  or  principal  sums  of  the  free  residue  of 
my  means  and  estate,  or  proceeds  thereof,  to  be  accounted  for  and  paid  to  all  or  any  of  my  three 
grandnieces  therein  named,  it  being  my  will  and  intention  to  restrict  the  provisions  or  bequests, 
in  favour  of  such  of  them  as  shall  decease  without  issue,  to  a  liferent,  and  therefore  hereby 
aulhMTie,  will,  and  appoint  my  said  trustees  and  executors,  and  survivors  or  survivor  of  them,  to 
pay  the  share  or  shares  bequeathed  to  my  said  grandnieces,  in  or  by  the  foresaid  deed  of  settle- 
ment, to  them  and  their  respective  husbands,  only  in  liferent,  for  their,  her,  or  his  liferent  use 
aUenarly,  and  the  fee  of  such  shares  to  the  lawful  issue  of  my  said  grandnieces  equally ;  jrhom 
failing,  to  the  survivors  of  them  and  my  grandnephews,  also  named  in  the  foregoing  settlement 
or  codicils,  equally  in  liferent,  and  their  issue  also  equally  in  fee,  after  the  death  of  the  loi^est 
firerof  me  and  my  wife,"  etc. 

There  were  appeals  and  cross  appeals.   (See  former  ^peal,  ante,  p.  1108.) 

Ijtrd  AdvocaU  (Gordon),  Dean  of  Faculty  (Moncreiff),  Sir  R.  Palmer  Q.C,  Andersen  Q.C., 
Mellish  Q.C.,  SouthgaU  Q.C.,  Cotton  Q.C,  Druce  Q.C,  G.  Young,  and  J.  Kaye,  appeared  for 
tlKTariotts  parties. 

Cur.  adv.  vult. 

Lord  Chancellor  Cairns. — My  Lords,  the  only  real  difficulty  in  these  appeals  appears  to  me 
toarise  out  of  the  number  of  actions  which  have  been  brought,  the  number  of  interlocutors  which 
hive  been  mad^  and  the  number  of  appeals  which  have  been  thought  necessary  in  order  to  raise 
before  your  Lordships  the  various  questions  which  interest  the  different  parties.  I  propose,  in 
the  first  place,  to  direct  your  attention  to  the  question  relating  to  the  life  interest  of  AUan 
Calbbertson,  under  the  3d  codicil,  a  question  whicn  is  raised  in  the  cross  appeal. 

That  question  is  this,  whether,  under  the  3d  codicil  to  the  testamentary  deed  of  James 
Donaldson,  which  codicil  is  dated  19th  February  1844,  Allan  Cuthbertson  took  a  life  interest  in 
theshareof  his  deceased  wife  in  the  residue  of  the  estate  of  the  testator.  Upon  that  point  there 
isaa  Interlocutor  of  the  Second  Division  of  the  Court  of  Session,  of  the  15th  of  January  1864, 
Rcalling  the  interlocutor  of  the  Lord  Ordinary,  finding  Allan  Cuthbertson  entitled  to  a  liferent 
■w  of  tlie  Hmd  in  question.  Mr.  Cuthbertson  survived  only  four  days,  and  that  interlocutor  of 
the  Second  Division  is  challenged  in  the  first  two  cross  appeals,  that  is,  in  the  appeal  <^  Mac- 
dougal^  Trustees,  ai^  in  the  apical  of  Macdougal's  Children.  The  representatives  of  Cuthbertson 
are  made  parties  for  the  purpose  of  meeting  this  challenge,  and  they  have  no  other  interest  in 
die  questions  before  your  Lordships. 

Tbe  question  to  which  I  refer  is  to  be  answered  upon  the  construction  of  the  earlier  part  c£ 
tbe  codicil  in  question. 

The  codicil  runs  in  these  words,  "  1,  James  Donaldson,"  etc.,  "revoke,  alter,  and  qualify  the 
deed  of  settlement  before  written,  executed  by  me,  of  date  the  3otb  day  of  March  1841,  and  two 
codicils  thereto  subjoined,  dated  the  one  on  the  22d  day  of  March,  and  the  other  on  the  8th  day 
of  November  1843,  m  so  far  only  as  these  writings,  or  any  of  them,  authorize  and  appoint  the 
distribution  or  payment  of  certain  shares  of  the  fee  or  principal  sums  of  the  free  residue  of  my 
•Beans  and  estate,  or  proceeds  thereof,  to  be  accounted  for  and  paid  to  all  or  any  of  my  three 


'  See  previous  report  22  D.  1527;  2  Macph.  428;  4  Macph.  372:  32  Sc.  Jur.  684:  34  Sc.  Jur. 
270:  36SC  Jur.  211:  38  Sc.  Jur..  187.       S.  C  6  Macph.  H.  L.  18:  40  Sc.  Jur.  466. 
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^andnieces  therein  named,  it  being  my  will  and  intention  to  restrict  the  provisions  or  bequetis 
m  favour  of  such  of  them  as  shall  decease  without  issue  to  a  liferent,  and  therefore  hereby 
authorize,  will,  and  appoint  my  said  trustees  and  executors,  and  survivors  or  survivor  of  them,  to 
pay  the  share  or  shares  bequeathed  to  my  said  gruidnieces,  in  or  by  the  aforesaid  deed  of  settle- 
ment to  them  and  their  respective  husbands  omy  in  liferent,  for  their,  or  her,  or  his  liferent  use 
allenarly." 

By  the  will  of  Mr-  Donaldson  be  had  given,  after  the  death  of  himself  and  his  wife,  his  residue 
to  his  grandnephew  and  his  grandnieces  by  name,  equally,  with  a  proviso,  that  if  any  residuary 
legatee  should  die  without  lawful  issue  before  his  or  her  share  vested,  which  words  your  Lordships 
in  the  former  appeal  held  to  mean  before  the  death  of  the  widow,  his  or  her  share  should  go  to 
his  survivors.  Now  Mrs.  Cuthbertson  died  before  ^e  iridov,  and  died  without  lawful  chdloren, 
and,  upon  the  codicil  which  I  have  read  to  your  Lordships,  it  was  araied  at  the  bar,  that  it  sboold 
be  read  as  a  restriction  of  the  bequest  made  by  the  will  m  favour  of^randnteces,  and  as  giving  a 
liferent  to  a  husband  of  a  niece,  who,  under  the  will,  should  take  a  share  by  surviving  the  widow, 
and  as  giving  a  liferent  to  the  husband  of  no  other  niece. 

This  construction  appears  to  me  to  confound  what  the  testator  gives  as  his  motive  or  reasoo 
for  altering  the  disposition  made  by  this  will  with  the  manner  and  form  in  which  he  has  aciualiy 
altered  the  disposition.  It  is  qmte  true,  that  the  testator  tells  us  that  his  desire  is  merely  to  restrict 
the  provision  or  bequest  made  by  his  will  in  favour  of  a  childless  niece  ;  but  that  being  his  motive 
the  question  is,  In  what  manner  has  he  given  effect  to  this  wish  and  desire  ?  As  I  construe  diis 
codicil,  it  amounts  to  a  result  the  same  as  if  the  testator  had  said,  "  I  wish  to  restrict  the  share 
in  the  residue  of  a  childless  grandniece,  and  the  way  I  intend  to  do  that  is  this  :  I  give  the  one- 
sixth  intended  for  each  grandniece  to  her  for  life,  then  to  her  husband  for  life,  then  as  to  the  fee 
to  her  lawful  issue  equally,"*  &c.  In  that  case,  and  under  that  construction,  the  various  interests 
or  limitations  would  stand  indepoidently  of  each  other.  A  grandniece,  if  she  survived,  would 
take  a  liferent  use.  If  she  did  not  survive,  but  left  a  husband,  he  in  his  turn  woald  take  a  lifenat 
use. 

I  therefore  submit  to  your  Lordships,  that  the  conclun'on  at  which  the  Inner  House  arrived  on 
this  part  of  the  case  was  entirely  righl^  and  that  the  appeal,  so  far  as  it  complains  of  that 
conclusion,  ought  to  be  dismissed.  And  the  order  which  I  would  propose  to  your  Lordships 
upon  this  part  of  the  case  wmild  be  this :  That  the  interlocutor  of  the  15th  of  January  i864,iDSO 
far  as  it  finds'  Allan  Cuthbertson  entitled  to  the  liferent  use  and  enjoyment  of  the  fund  im  medU, 
ought  to  be  affirmed,  and  that  the  two  cross  appeals  of  Macdoug^'s  trustees  and  MacdougaTs 
children,  in  so  far  as  they  complain  <^  this  finding  of  the  interlocutor  in  favour  of  Allan 
Cuthbertson,  ought  to  be  dismissea,  with  costs. 

The  next  question  to  which  I  may  conveniently  direct  your  Lordships'  attention  is,  as  to  the 
case  and  interest  of  John  Lawford  Young.  THie  principal  interlocutors  which  have  dealt  with 
that  case  are  these  :  The  Lord  Ordinary  by  his  interlocutor  of  the  12th  of  March  1863  found 
John  Lawford  Young  not  entitled  to  the  fund  in  medio,  or  any  part  of  it.  The  Second  Division, 
by  their  interlocutor  of  the  1 5th  of  January  1864,  recalled  the  Lord  Ordinary's  interlocutor,  and 
found  that  John  Lawford  Young,  as  the  sole  issue  of  Thomas  Young,  one  of  the  testator's 
grandnephews,  was  entitled  to  a  share  of  the  fee  of  the  fund.  The  Second  Division,  by  anodier 
interlocutor  of  the6thof  February  1866,  found  that,  on  the  decease  of  Allan  Cuthbertson,  thefee 
of  the  share  fell  to  be' distributed  among  all  tbe  children  of  the  testator's  grandnephews  and 
grandnieces  living  at  the  death  of  the  testator's  widow,  equally capita.  Lord  Benhohne 
dissented  from  that  interlocutor. 

Macdougal's  trustees  and  the  Macdougal  children,  the  appellants  in  tbe  first  and  second  cross 
appeals,  complain  of  these  interlocutors,  so  far  as  they  give  any  interest  to  John  Lawford  Young ; 
and,  on  the  other  band,  John  Lawford  Young,  the  appelUint  in  the  third  cross  appeal,  complains 
of  the  division  made  by  the  last  of  these  interlocutors  per  capita,  and  insists  that  it  ought  to  be 
Per  stirpes.  The  first  question,  however,  is,  whether  John  Lawford  Young  is  entitkn  to  any 
share  i^tever  ?  His  father,  Thomas  Young,  a  grandnephew  of  the  testator,  died  befne  the 
widow. 

The  claim  of  John  Lawford  Young  has  been  put  in  the  argument  upon  three  different  grounds. 
In  the  first  place,  it  has  been  contended  on  his  behalf,  that  the  succession  to  Mrs.  Cuthbertson's 
share  falls  to  be  determined,  not  by  the  third  codicil,  but  by  the  deed  and  the  first  codicil,  for 
that  the  third  codicil  is  inapplicable  by  reason  of  the  death  of  Mrs.  Cuthbertson  before  die 
widow,  and  it  is  contended,  that  John  Lawford  Young  claiming  his  succession  under  tbe  deed 
and  first  codicil  would,  by  the  decision  of  this  House  upon  the  former  appeal,  be  entitled  to  a 
share.  This  ai^ument  I  already  have  expressed  my  opinion  upon  in  tbe  observations  I  made 
as  to  the  liferent  of  Mr.  Cuthbertson.  It  is  the  same  argument,  only  in  anotb^  form.  It  cmveaAs, 
in  fact  and  in  substance,  that  the  third  codicil  is  inapplicable,  inasmuch  as  Mrs.  Cuthbertsoo, 
the  first  of  the  series  of  takers,  did  not  snrvive  the  testator's  widow. 

The  next  argument  in  favour  of  John  Lawford  Young  was  that  advanced  by  Mr.  Anderson  at 
your  LoMships*  bar,  who  contends,  that  the  words  which  I  am  about  to  read,  "  whom  failing  to 
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tbe  surviTors  of  them  and  my  grandnephevs  also  named  in  the  foregoing  settlement  or  codicils 

eqaally  in  liferent,  and  their  issue  also  equally  in  fee,  after  the  death  of  the  longest  liver  of  me 
aiul  my  wife,"  shoiild  be  read  vith  the  interjection  before  the  words  "  my  giandnephews,"  of  the 
vonl  ''to^"  so  that  the  gift  over  would  run  thus,  "whom  failing  to  the  survirora  of  them,"  that 
is,  of  my^prandnieces, "  and  to  my  grandnephews,"  making  the  grandnephews  take  irrespectively 
of  survivorship,  while  the  grandnieces  would  only  take  upon  the  condition  of  surviving. 

Upon  that  construction,  I  have  onJy  to  observe,  that,  in  the  first  place,  it  would  do  manifest 
violence  to  the  words  used  by  the  testator.  In  the  next  place,  it  would  be  at  variance  with  the 
scheme  of  the  original  deed  of  the  testator,  in  whicl^  with  reference  to  survivorship,  he  clearly 
coostimted  a  class  of  survivors  both  of  grandnephews  and  grandnieces.  In  the  third  place,  it  is 
almost  impossible  to  conceive  any  reason  why  the  contingency  of  survivorship  should  be  adjected 
to  the  case  of  the  grandnieces,  and  not  equally  |adjected  to  tbe  case  of  the  grandnephews. 
That,  therefore,  is  a  conclusion  which  I  certainly  cannot  advise  your  Lordships  to  adopt. 

The  third  ground,  upon  which  the  claim  of  John  Lawford  Young  was  put,  was  that  adopted  by 
the  majority  of  the  judges  of  the  Second  Division  of  the  Court  of  Session.  The  learned  Judges 
read  the  codicil  thus  :  "  whom  failing,  to  the  survivors  of  them  and  my  grandnephews."  That 
tbe  learned  Judges  considered  to  mean  tbe  survivors  of  the  entire  class  of  grandnieces  and 
grandnephews  equally  in  liferent,  and  their  issue  also  equally  in  fee.  The  learned  Judges 
anndered,  that,  although  the  first  class  named  is  a  class  consisting  of  survivors,  the  words  "  their 
issue"  refer,  not  to  the  survivors  of  the  class  of  grandnephews  and  grandnieces,  but  to  the  whole 
and  entire  class  of  grandnephews  and  grandnieces,  whethn  survivors  or  not. 

I  most  submit  to  your  Liuxlships,  that  that  appears  to  me  to  be  a  very  violent  construction  of 
the  words  which  are  used.  It  appears  to  me,  that,  according  to  all  legitimate  principles  of 
construction,  you  must  read  the  words  *'  their  issue  "  as  referring  to  the  issue  of  those  who,  by 
the  preceding  words,  were  to  take  liferents  ;  and  the  liferent  was  to.  be  taken  by  the  survivors 
dt  the  grandnieces  and  of  the  grandnephews. 

My  opinion  upon  the  construction  of  these  words  is  so  clearly  and  succinctly  expressed  by 
Ltatl  Benbolme,  who  dissented  from  the  other  Judges  of  the  Second  Division,  that  I  cannot  do 
better  than  read  to  your  Lordships  the  expression  which  he  has  used.  Lord  Benbolme  says, 
"The  second  question  relates  to  the  claim  of  Lawford  Young  to  share  in  the  fee  of  the  fund  in 
medio.  The  clause  upon  which  that  claim  depends  is  that  of  devolution,  which  follows  the 
former,  and  which  is  thus  expressed  :  '  Whomfailing'(/>.grandnieces  without  leaving  children,) 
'to  the  survivors  of  them  and  my  grandnephews  also  named  in  the  foregoing  settlement  or 
codicils,  equally  in  liferent,  and  their  issue  also  equally  in  fee.' " 

In  this  clause  a  c|uestion  of  grammatical  construction  occurs  which  it  is  necessary  to  solve,  in 
the  first  instance,  viz.  who,  on  the  ^nre  of  a  grandniece,  are  tbe  persons  who  are  to  take  the 
liferent  ?  Are  we  to  read  "  to  the  survivors  of  niem  and  (to)  my  grandnephews,"  or  to  read,  "  to 
the  survivors  of  them  and  (of)  my  grandnephews."  I  confess  I  think  the  latter  is  not  only  the 
ordinaiy  grammatical  instruction,  but  the  only  reasonable  one.  Because  what  is  here  bestowed 
is  a  Itferent,  which  could  not  vest  until  the  death  of  the  testator's  widow,  and  could  not  vest 
baie6ciaUy  or  at  all  in  survivors  only.    For  to  bestow  a  liferent  or  a  share  of  a  liferent  upon  a 

mor  parties  who  do  not  survive  the  time  when  that  liferent  is  to  commence,  is  simply  absurd, 
d  it  therefore  to  be  clear,  that,  so  far  as  the  words  bestowing  the  liferent  are  concerned, 
survivors  alone  both  of  grandnieces  and  of  grandnephews  are  designated.  Who  then  are  to  take 
tbefce.^  It  is  their  issue  also  equally  in  fee.  Nowwhatisthe  antecedent  to  "their?"  I  find 
myself  unable  to  refer  to  any  other  than  the  survivors,  who  are  to  take  the  liferent  equally, 
just  as  their  issue  are  to  take  the  fee  equally.  Such  being  my  opinion,  I  concur  in  that  part  of 
tbe  Lord  Ordinary's  judgment  which  repels  the  claim  of  Lawford  Young,  wiio  is  the  son  of  a 
pedeceasing  grandnephew.  I  certainly  concur  in  that  conclusion,  and  it  is  tliat  which  I  shall 
numbly  recommend  your  Lordships  to  adopt. 

If  you  agree  with  that  conclusion,  you  will  declare,  that,  in  the  events  which  have  happened, 
John  Lawford  Young  did  not  become  entitled  to  any  part  of  the  fund  in  medio^  being  the  one- 
axth  of  the  residuary  trust  estate  of  John  Donaldson,  uferented  by  Allan  Cuthbertstni,  deceased, 
ud  yoa  will  reverse  so  much  ctf  the  interlocutor  appealed  against  in  the  first  and  second  cross 
appeal*,  as  is  inconsistent  with  this  declaration.  I  should  also  advise  your  Lordships  to  dismiss 
vidi  costs  the  appeal  of  John  Lawford  Young,  complaining  of  the  manner  of  division. 

Hiis  brings  me  to  the  last  question,  the  question,  namely,  raised  in  the  first  or  principal  appeal. 
Mrs.  Richardson  and  Mrs.  Thomson,  the  appellants  in  that  appeal,  insist  that  they  are  liferenters 
of  the  fond  in  medio  to  the  extent  two-thirds  under  the  third  codicil,  and  that  the  fund  to  that 
extent  must  be  retained  in  trust  in  case  they  should  have  children  to  take  a  share  <k  the  fee.  The 
Lord  Ordinary,  by  his  interlocutor  of  the  8th  July  1865,  found,  that  the  one-sixth  in  question  on 
the  death  of  Allan  Cuthbertson,  the  liferenter,  fell  to  be  liferented  in  equal  shares  by  Colonel 
Macdougal,  deceased,  Mrs.  Richardson,  and  Mrs.  Thomson.  The  Second  Division,  by  their 
uiterlocutor  of  the  6th  of  February  1865,  recalled  the  I-ord  Ordinary's  interlocutor,  and  found, 
that  by  reason  of  the  death  of  Allan  Cuthbertson  on  tbe  i9tbof  January  1864,  the  fee  of  the  share 
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of  Ksidue,  which  is  the  fund  in  media^  became  disburdened  of  the  liferent  provided  by  the  third 
codicil,  and  was  subject  to  no  other  harden  of  liferent.  Against  this  Mrs.  Richardson  and  Mrs. 
Thomson  appealed. 

The  question  depends  on  the  construction  of  the  same  third  codicil,  part  of  which  I  have  already 
read.  The  question  appears  to  me,  as  was  said  by  the  Lord  Ordinary,  to  be  one  of  the  constru^iom 
and  meaning  of  words,  and  not  to  involve  any  technical  rule  or  doctrine  of  feudal  conveyancing ; 
and  viewing  it  in  that  light,  I  think  the  construction  of  the  codicil  admits  of  no  reasonable  doubL 
I  will  take  the  liberty  of  reading  it,  and  as'^ing  your  Lordships  to  substitute,  as  I  read  it,  the 
name  of  the  niece  in  question,  whose  share  is  concerned  in  the  present  controversy,  in  place  of 
the  names  of,  or  a  reference  to,  all  the  grandnieces  generally.  The  tesutor  says,  "  it  being  my 
will  and  intention  to  restrict  the  provisions  or  bequests  in  favour  of  such  of  my  grandnieces  as 
shall  decease  without  issue  to  a  liferent,  I  therefore  hereby  authorize,  will,  and  appoint  my  said 
trustees  and  executors,  and  survivors  or  survivor  of  them,  to  pay  the  share  or  shares  bequeathed 
to  Mrs.  Cuthbertson  in  or  by  the  foresaid  deed  of  settlement  to  her  and  her  husband  only,  in 
liferent,  for  her  or  his  liferent  use  allenarly,  and  the  fee  of  such  shares  to  the  lawful  issue  of  my 
grandniece  Mrs.  Cuthbertson,  whom  failing,  to  the  survivors  of  my  grandnieces  and  my  grand- 
nephews  also  named  in  the  foregoing  setuement  or  codicils,  equally  in  lifer«tf,  and  their  issue 
also  equally  in  fee,  after  the  death  of  the  longest  liver  of  me  and  my  wife." 

Upon  the  reading  of  these  words,  I  should  humbly  apprehend  and  submit  to  your  Lordships^ 
that  words  could  not  more  clearly  and  more  simply  express  an  intention  to  give  a  liferent  to  Mrs. 
Cuthbertson,  and  a  liferent  to  the  husband,  and  the  fee  to  her  children  if  she  had  any,  and  if  she 
had  no  children  to  take  the  fee,  then  a  liferent  to  the  class  described  in  the  codicil,  namely,  the 
survivors  of  the  grandnieces  and  grand  nephew  named  in  the  codicil,  equally,  and  the  fee  to  their 
in  the  manner  pointed  out  by  the  codicil. 

That  being,  as  I  humbly  conceive,  the  natural  and  obvious  meaning  of  the  words,  I  turn  to 
ascertain  the  ratio  decidendi  of  the  Second  Division  which  led  their  Lordships  to  adopt  a  difTeient 
meaning  of  the  codicil  Upon  this  point,  I  ought  to  state  to  your  Lordships,  that,  upon  the  former 
appeal  which  came  to  this  House,  the  judgment  was  pronounced  by  your  Lordships  upon  the 
construction,  not  of  this  third  codicil,  but  or  the  original  deed  of  the  testator,  taken  in  connexion 
with  the  Brst  codicil  to  the  deed.  The  words  upon  which  your  Lordships  then  put  a  construction 
were  these :  "  if  any  of  my  residuary  legatees  shall  die  without  leaving  lawful  issue  before  his  or 
her  share  vest."  Those  words  vrere  held  by  this  House  to  refer  to  the  death  of  the  widow,  that 
is  to  say,  the  period  of  distribution.  No  other  point  was  decided  in  that  case  as  regards  that 
question,  and  no  decision  took  place  in  that  case  upon  the  words  of  the  codicil  irtiich  1  have  just 
read  to  your  Lordships. 

In  the  present  case,  the  learned  Judges  of  the  Second  Division  have  held,  in  the  first  place, 
that  successive  liferents  are  not,  from  the  words  of  the  codicil,  to  be  presumed.  Nov,  I  should 
remark  with  great  respect  to  the  learned  Judges,  that  although  I  should  entirely  concur  in  their 
observation,  that  successive  liferents  are  not  to  be  presumed,  the  question  here  is  not  a  quesiiom 
of  presuming  successive  liferents ;  but  the  question  is,  what  you  are  to  do  with  the  expressions 
used  by  the  testator,  which  appear  distinctly  and  clearly  to  point  to  successive  liferents.  Upon 
a  codicil  so  framed,  I  do  not  understand  from  the  expressions  of  the  learned  Judges,  that  there 
is  any  rule  of  law  which  prevents  the  giving  effect  to  successive  liferents  when  they  are  clearly 
expressed.  The  learned  Judges  in  the  next  place  say,  that  the  efTect  of  the  decision  of  this  House, 
in  the  former  appeal  to  which  I  have  referred,  is,  that  at  the  death  of  the  widow,  all  the  interests, 
whether  of  liferent  or  of  fee,  are  fixed  or  determined,  and  that  no  change  or  substitution  in  those 
interests  can  afterwards  arise.  And  they  hold,  that  the  commencement  or  taking  effect  of  one 
liferent  after  another,  is  a  change  or  sul»titution  of  interest  afterwards  occurring.  If  that  was 
the  effect  of  the  decision  of  your  JLordships  upon  the  former  occasion,  this  singular  result  would 
6ow  from  it,  that  at  the  death  of  the  widow  there  might  be  a  ^^dniece  of  the  testator  married 
and  likely  to  have  children,  for  which  children  he  clearly  has  evinced  an  intention  toprovidevand 
yet  the  fee  would  be  excluded  if  the  doctrine  of  the  learned  Judges  is  right,  that  the  fee  must 
stand  vested  and  determined,  once  for  alt,  at  the  death  of  the  widow.  But  your  Lordships  did 
not  decide  that  question,  but  decided  one  question,  and  one  only,  namely,  that  the  words  1  have 
already  extracted  from  the  will,  and  the  words  of  the  codicil  pointing  to  the  time  of  the  vesting 
of  the  share,  referred  to  the  death  of  the  widow,  as  I  have  already  stated.  But  what  was  the 
state  of  things  at  the  death  of  the  widow,  with  reference  to  the  fund  with  which  we  have  now  to 
deal  ?  Mrs.  Cuthbertson  was  dead,  she  had  no  children,  she  had  a  husband.  There  were  at 
that  time  survivors  of  the  class  pointed  out  in  the  third  codicil,  namely,  the  class  of  grandnephews 
and  grandnieces  surviving  both  Mrs.  Cuthbertson  and  the  widow.  That  being  the  state  of  tbe 
family  at  the  period  of  the  surviving  of  either  Mrs.  Cuthbertson  or  the  widow,  I  am  at  a  loss  to 
know  what  there  is  in  any  doctrine  of  law,  or  any  principle  of  construction,  that  would  prevent 
Mrs.  Cuthbertson  taking  (as  I  hold  that  the  words  naturally  mean,).a  liferent  of  the  whole,  or  tbc 
income  of  the  whole  afterwards,  to  go  equally  among  that  class  of  the  surviving  grandnephews 
and  grandnieces  to  which  I  have  referred,  the  fee  of  the  whole  being  kept  through  the  medium 


■ 


i868t] 


YOUNG  V.  ROBERTSON.   {Z.  Wcs^ur/s  opinim.]  1571 


of  the  trust  created  by  the  deed,  in  trast  bx  that  class,  the  issue  of  which  aftenrards  might  become 
cndilcd  to  it.  Upon  this  poin^  I  concur  entirely  in  the  jud^ent  of  the  Lord  Ordinary,  and  I 
do  not  further  repeat  the  observations  vhich  are  to  be  found  in  that  judgment 

If  your  Lordships  take  the  view  which  I  strongly  entertain  in  this  case,  the  result  will  be,  that 
ia  the  first  appeal  you  will  declare,  that,  on  the  death  of  Allan  Cuthbertson,  the  fund  in  medio  fell 
to  be  liferented  as  to  tvo-thirds  by  Mrs.  Richardson  and  Mrs.  Thomson  in  equal  shares,  and 
that  the  corpus  of  such  two-thirds  of  the  fiind  ought  to  be  retained  in  trust  for  thdr  respective 
is3iK,  if  any,  and  you  will  declare  that  Colonel  Macdougal  was  entitled  to  the  remaining  one-third 
in  iifereot,  and  thiat  on  his  death  such  one-third  fell  to  be  divided  among  all  his  children  ei^ually. 
And  you  will  reverse  so  much  of  the  interlocutors  appealed  against  in  this  first  appeal,  as  is  mcon- 
sistent  with  that  declaration,  and  remit  the  case  with  this  declaration  to  the  Court  of  Session. 

Lord  Westburv. — My  Lords,  I  entirely  concur  in  the  conclusions  at  which  my  noble  and 
teamed  friend  has  arrived,  and  also  in  the  reasons  which  he  has  given  for  those  conclusions. 
I  farther  most  entirely  subscribe  to  the  preliminary  observations  of  my  noble  and  learned 
friend. 

This  is  a  very  plain  and  simple  case.  It  arises  on  the  construction  of  a  will  and  of  one  codicil 
partieularly.  In  a  proper  mode  of  jurisdiction,  all  the  parties  interested  might  have  been  convened, 
and  the  true  intent  and  meaning  of  the  will  and  its  legal  effect  might  have  been  judicially  decl^vd 
'm  a  my  short  [wriod  of  time,  and  at  the  expense,  perhaps,  of  a  few  htmdreds  of  pounds  at  the 
iMiside;  But  this  case,  I  see,  has  dragged  its  slow  length  along  in  the  Court  of  Session.  The 
date  of  the  first  summons  of  muitiplepoinding  is  in  February  1858-  The  only  difficulty,  as  my 
noUe  and  learned  friend  has  observed,  arises  from  the  multiplicity  and  variety  of  the  legal 
proceedings.  I  cannot  pretend  to  conjecture  what  the  expense  has  been,  but  1  suppose  it  has 
cost  as  many  thousands  of  pounds  as,  in  a  proper  course  of  procedure,  it  would  have  required 
the  expenditure  of  hundreds. 

It  is  necessary  always  to  bear  in  mind,  that,  in  the  former  appeal  before  your  Lordships,  there 
was  bat  one  question  which  arose  upon  the  share  of  William  Macdougal.  Th^  question  was,  to 
what  period  the  clause  of  survivorship  should  be  referred.  Your  Lordships  held,  that  it  was  to 
be  referred  to  the  period  of  distribution,  that  being  the  death  of  the  widow,  the  liferentrix.  The 
dfect  of  the  codicil  was  not  at  that  time  called  in  question,  the  codicil  relating  almost  exclusively 
to  the  share  bequeathed  to  the  grandnieces  ;  and  the  question  then  arose  (as  I  have  already 
observed,)  on  the  share  of  the  grandnephew.  The  true  effect  of  this  codicil  I  take  to  be  this,  that 
tbe  disposidons  made  by  the  will,  relating  to  the  shares  of  the  grandnieces,  are  revoked  ;  and 
there  is  a  sabstitution  of  a  new  set  of  dispositions  in.lieu  of  those  contained  in  the  wiU.  There 
is  iJso  a  survivorship  clause ;  but  it  is  quite  clear,  that  the  construction  of  that  clause  must  be  the 
same  as  the  construction  of  the  original  clause,  namely,  that  il  must  be  referred  to  tbe  period  of 
distribution. 

Nov,  what  is  die  effect  of  this  ?  My  noUe  and  learned  friend  has  pointed  out,  that  if,  instead 
of  the  general,  you  put  a  specification  of  the  only  fund  i'h  medio,  namely,  the  sixth  share  given 
to  Mrs.  Cuthbertson,  the  language  becomes  perfectly  clear,  and  its  construction  would  hardly 
admit  of  any  reasonable  doubt  It  is  given  in  the  first  place  to  the  nieces  and  their  respective 
hnshands.  What  is  there  to  qualify  the  right  of  the  husband  of  Mrs.  Cuthbertson  to  taketmder 
aod  by  virtue  of  these  words  ?  There  is  nothing,  and,  accordingly,  I  entirely  concur  in  the 
conclusion  that  Mr.  Cuthbertson  is  entitled  to  the  benefit  of  a  liferent  in  that  share. 

1  was  parucularly  pleased  with  observing  what  my  noble  and  learned  friend  has  deemed  it 
right  on  this  part  of  the  case  to  propose  to  your  Lordships,  that  the  counter  appeal  against  the 
claim  of  Mr.  Cuthbertson  should  be  dismissed  with  costs,  I  am  very  glad  to  see  that  rule  acted 
apon,  for  in  a  great  estate  like  this,  when  it  is  brought  into  Court  for  distribution,  encouragement 
is  given  to  this  {protracted  litigation  by  the  facility  with  which  on  many  occasions  costs  are 
permitted  to  be  taken  <Hit  of  the  estate. 

I  entirely  concur  with  my  noble  and  learned  friend,  that  when  you  come  to  consider  the 
opaation  at  the  snnrivorship  clause,  which  comes  into  play  on  the  death  of  Mr.  Cuthbertson,  you 
fad,  that  the  persons  who  are  to  take,  namely,  "  the  survivors  tA  them  and  my  grandnephews," 
will  be  represented  by  tbe  class  of  Mrs.  .Thompson,  Mrs.  Richardson,  and  Colonel  MacdougaL 
They  tsJee  accordingly  equal  portions  of  tbe  6th  share,  and  they  take  in  liferent.  Then  conies 
the  only  question,  namely,  to  what  portions  of  the  property  do  these  words  "  and  their  issue 
njaally  in  fee  "  relate  ?  The  whole  scheme  of  tbe  will,  taking  it  from  the  beginning  to  the  end, 
luialy  shews,  that  the  meaning  of  these  words  is,  that  the  issue  take  the  sbare  01  the  parent 
The  issue  intended,  therefore,  is  the  issue  of  each  one  of  the  persons  taking  in  liferent.  Then 
what  is  the  conclusion  which  that  construction  leads  to,  with  regard  to  the  claim  of  Mr.  Lawford 
Young  ?  He  has  no  real  claim  whatever  ;  and  therefore  I  entirely  concur  with  my  noble  and 
leamed  friend,  that  his  appeal  should  be  dismissed  with  costs.  The  title  of  Colonel  Macdougal 
is  to  take  in  liferent,  and  the  title  of  Mrs.  Richardson  and  of  Mrs.  Thomson  is  to  take  in  liferent. 
But  as  it  b  impossible  to  tell  whether  the  persons  will  or  will  not  have  issue,  it  is  not  right  or 
proper  now  to  go  further  in  the  way  of  declaration.   One  would  almost  hope,  that  the  exposition 
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nov  given  by  your  Lordships  of  almost  every  part  of  this  will  will  be  attended  widi  die 
consequence  of  preventing  any  further  appeal  to  your  Lordships'  House. 

Lord  Colonsav. — My  Lords,  this  question  relates  to  a  sixth  part  of  theresidueof  the  estate 
of  Mr.  Donaldson,  and  to  certain  claims  which  have  been  made  of  liferent  and  fee  in  regard  to 
that  sixth  part.  Mr.  Donaldson  made  a  settlement  whereby  he  ordered  that  residue  was  to  be 
liferented  by  bis  widow.  To  the  parties  who  were  to  take  these  six  portions  there  was  a  ^ft  io 
fee ;  but  Mr.  Donaldson  afterwanis  made  a  codicil,  and  by  that  codicil  be  made  a  muerial 
alteration.  In  the  first  place,  he  revoked  the  gift  in  fee  which  had  been  given  to  his  three 
.  grandnieces.  Then,  in  place  of  that  gift,  he  made  a  different  gift  That  different  gift  was  a  gift 
in  liferent  to  those  nieces  and  in  fee  to  their  children.  The  question  we  have  to  deal  with  has 
reference  to  thti  sixth  share  that  was  appointed  to  be  so  Utonented  by  cme  of  the  grandnieces,  and 
then  to  go  in  fee  to  her  issue. 

But  the  liferent  was  granted  not  only  to  the  grandnieces^  but  to  the  grandnieces  and  tbeir 
respective  husbands.  Now  we  have  to  look  to  the  terms  of  that  gift  to  see,  in  tbe  first  place, 
what  was  the  interest  given  to  Mr.  Cuthbertson,  tbe  husband  of  the  grandniec^  his  wife  baling 
predeceased  the  liferentrix,  of  tbe  whole  estate. 

I  think  we  have  in  this  case  three  questions  raised.  One  is,  whether  the  surviving  husband, 
Mr.  Cuthbertson,  took  a  liferent  from  the  period  of  tbe  death  of  the  widow  until  1864,  when  he 
died  F  id.  Had  any  other  person  during  that  period  a  right  to  liferent  in  that  estate  ?  and,  in 
the  3<f  place,  what  becomes  of  the  fee  P 

Now  the  terms  of  the  gift  with  reference  to  Mr.  Cuthbertson  seem  to  me  to  be  perfectly  clear. 
It  is  a  new  disposition,  and  the  author  of  the  deed  says,  that  he  revokes  and  alters  the  setUement 
previously  made,  in  so  far  only  as  relates  to  the  fee  which  be  bad  given  to  his  grandnieces,  and 
not  with  reference  to  the  fee  which  he  had  given  to  his  graodnephews.  He  says  it  is  his  will  and 
intention  to  restrict  tbe  provisions  and  bequests  in  favour  of  such  of  them  as  shall  decease  with- 
out issue  to  a  liferent.  And  he  appoints  trustees  and  executors  "to  pay  the  share  or  sharts 
bequeathed  to  my  grandnieces  in  or  by  the  foresaid  deed  of  settlement  to  them  and  their 
respective  husbands  in  lifi^rent,  tbeir,  her,  ch-  his  liferent  use  allenarly.*'  Now,  I  cannot  donbt, 
that  that  was  tbe  gift  of  a  liferent  to  Mrs.  Cuthbertson  and  her  fansbuid,  or  the  survivor.  I  think 
that  is  perfectly  clear,  and  wbicbever  of  them  survived  at  the  widow's  death  was  entitled  to  that 
liferent. 

That  appears  to  me  to  be  remarkably  clear,  and  therefore  I  concur  in  that  i»rt  of  the  jadgment 
which  has  been  proposed  to  sustain  the  claim  of  Mr.  Cuthbertson  to  a  liferent   That  being 
I  think  it  is  clear,  that  during  bis  life  at  least  no  other  person,  had  a  life  interest  in  that  fura. 

The  next  question  is,  After  his  death,  what  was  to  become  of  the  life  interest,  or  was  there  to 

be  any  life  interest  ? 

The  codicil,  down  to  the  words  "  whom  failing,"  is  simply  a  revocation  of  the  gift  which  had 
been  given  in  fee  for  his  grandnieces,  and  a  substitution  of  a  liferent  to  them  and  to  their  hus- 
bands, and  the  fee  to  their  issue.  That  I  think  is  plain,  but  then,  after  "whom  failing,"  come 
the  words  which  have  raised  tbe  great  difficulty  in  this  case,  "  whom  failing,  to  the  survivors  of 
them  and  my  grandnephews  also  named  in  the  foregoing  settlement  or  codicils,  equally  in  life- 
rent, and  their  issue  also  equally  in  fee."  By  tbe  first  part  of  the  codicil  he  had  given  both  life- 
rent and  fee.  By  the  second  part,  after  the  words  "  whom  failing,"  he  also  deals  both  with  life- 
rent and  fee.  What  does  he  mean  by  "  whom  failing  ?"  He  means  tbe  failure  of  the  grand- 
nieces  without  issue.  But  when  ?  That  seems  to  be  the  first  question.  It  is  contended  mi  tbe 
part  of  one  of  these  parties,  who  are  cross  appellants,  that  it  auudes  only  to  the  case  of  a  feihae 
of  a  grandniece  before  the  death  of  the  liferentrix.  Another  party  contends,  that  it  cannotai^ 
to  that,  and  that  it  can  apply  only  to  the  case  of  the  failure  of  one  of  the  grandnieces  after  tbe 
death  of  tbe  liferentrix.  it  appears  to  me,  that  it  covers  tbe  case  Vhere  there  is  a  liferent  after 
tbe  death  of  tbe  widow,  whether  that  liferent  be  in  the  grandniece  herself,  or  in  her  husband  who 
survives,  and  that  the  words  following  tbe  words  '^whom  failing"  are  intended  to  deal  with  the 
liferent  and  tbe  fee,  as  the  previous  clause  had  already  dealt  with  the  liferent  and  tbe  fee,  and 
they  provide  who  are  to  take  the  fee  after  that  failure  has  taken  place.  If  that  be  so,  it  foUovs, 
that  the  surviving  grandnieces  and  grandnephews  are  to  have  a  liferent,  and  their  issue  are  to 
have  the  fee.  With  respect  to  the  words  *'  to  the  survivors  of  them  and  my  grandnephews,"  it 
appears  to  me,  that  the  words  mean  "  to  the  survivors  of  them,  my  grandnieces,  and  my  grand- 
nephews  " — not  that  it  is  to  be  given  to  all  the  grandnephews  who  are  mentioned  in  the  deed, 
but  only  to  those  grandnephews  who  are  the  survivors  in  the  sense  of  the  deed.  That  irwld 
exclude  Mr.  Lawfard  Young,  and  that  seems  to  me  to  exhaust  tbe  case,  because  as  a  liferent  is 
to  go  to  his  grandnieces,  so  Mrs.  Thomson  and  Mrs.  Richardson  must  be  liferenters  of  two 
thirds.  It  should  be  stated,  that  nothing  has  been  decided  here  as  to  tbe  fee.  That  isa  matter 
that  stood  over.  Perhaps  it  ought  now  to  be  made  clear  by  a  declaration,  that  that  has  not  been 
disposed  of,  because  the  Court  of  Session,  as  I  read  the  interlocutor,  has  excluded  the  issue  of 
Mrs.  Richardson  and  Mrs.  Thomson  &om  any  participation  in  tbe  fee  if  any  such  issue  should 
exist.  Words  might  be  introduced  into  the  present  judgment  for  the  purpose  of  making  that 
clear. 
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Sir  Rnndell  Palmer. — Before  the  judgment  of  the  House  is  given,  perhaps  your  Lordships 
vil  permit  me  to  ask  your  attention  to  a  point  vhich  has  not  been  noticed  by  your  Lordshijps, 
bnt  whieb  vas  dealt  vith  by  the  judgment  of  the  Court  of  Session.  It  is  this  :  Your  Lordships 
km  dedded  that  a  child  named  Dougall  Braddock  MacdougaL  the  son  of  Colonel  Macdougal, 
wbo  was  bom  after  the  death  of  the  tenant  for  life,  but  before  the  cessation  of  the  life  interest  of 
dK  &ther,  is  excluded  inm.  participation.  And  your  Lordships  may  also  recollect,  that  vith 
regard  to  one  third  of  the  fund,  it  has,  by  reason  of  the  death  of  Colonel  Macdougal,  now  become 
diohbutable.  I  [assume  your  Lordships  will  declare,  in  accordance  with  the  opinions  which 
bare  been  pronounced,  that  that  child  will  participate,  and,  if  your  Lordships  think  fit,  it  would 
so  doubt  tend  to  save  expense  of  litigation  if  your  Lordships  would  declare,  that  that  one  third 
is  now  dstributable.  With  regard  to  costs,  your  Lordships  would  wish  to  be  informed,  that  the 
parties  hare  signed  an  agreement,  all  of  them  consenting,  if  your  Lordships  will  so  order  it,  that 
tbe  expenses  incurred  by  them  respectively  in  the  process  in  the  Court  of  Session  and  in  the 
House  of  Lords  shall  come  out  of  the  fund. 

Lord  Westbury. — Then  let  them  enforce  that  agreement,  of  which  we  know  nothing. 

Sir  Roundell  Palmer- — Your  Lordships  acted  upon  it  before  in  tbe  former  appeal.  Your 
Lwdships  will  find  that  you  acted  upon  a  similar  consent. 

Lord  Westbury. — I  am  sorry  we  did.  It  seems  to  have  been  the  parent  of  a  great  deal  more 
coDtention. 

Sir  Saiitidell  Palmer. — ^The  parties  who  would  get  the  costs  have  sui  Juris  consented  to  this 
uni^ement. 

Lord  Westburt. — If  they  have  made  that  agreement,  let  them  get  the  benefit  of  It  out  of 
Axin.  We  know  nothing  of  that  agreement,  nor  can  it  enter  into  our  judicial  consideration. 

Lord  Chancellor. — With  regard  to  the  share  of  the  child  of  Colonel  Macdougal,  it  had  not 
escaped  my  attention,  that  that  question  was  referred  to  in  some  of  the  proceedings  ;  but  I  think 
yoor  Lordships  understood  at  the  bar,  that,  supposing  John  Lawford  Young's  claim  is  not'enter- 
tained,  the  Macdougal  family  are  content  to  arrange  among  themselves  tbe  question  of  the 
indnsioD  or  exclusion  of  that  child.    Certainly  the  point  was  not  argued  at  the  bar. 

Sir  Roundell  Palmer. — They  hardly  could  arrange  it  among  themselves,  because  in  truth  some 
of  them  are  infants,  and  are  not  separately  represented.  I  appear  for  all  of  them,  and  am  quite 
cootent  to  receive  your  Lordships' judgment  without  argument  upon  tbe  point 

Lord  Westbury.— Has  it  been  ascertained  with  certainty,  that  that  is  the  only  child  ? 

Sir  Roundell  Palmer.—'^cs^  my  Lord,  the  only  child,  and  bom  before  the  death  of  the 
father. 

Lord  Chancellor. — In  the  first  appeal  the  question  is,  to  declare,  that  on  the  death  of 
Allan  Cnthbertson,  two  thirds  of  the  fund  in  medio  fell  to  be  lif  erented  by  Mrs.  Richardson  and 
Un.  Thomson  in  equal  shares,  and  that  the  Corpus  of  such  two  shares,  and  that  the  corpus  of 
such  two  thirds,  ought  to  be  retained  in  trust  for  their  respective  issue  if  any.  Also  to  declare, 
diat  Colonel  Macdoa|al  was  entitled  to  the  remaining  one  third  in  liferent,  and]  that  on  his 
death  such  one  third  fell  to  be  divided  among  all  his  children  equally ;  and  to  reverse  so  much 
of  the  interlocutors  appealed  against  in  this  appeal  as  is  inconsistent  with  this  declaration,  and 
remit  to  the  Court  of  Session. 

In  tlie  three  cross  appeals,  declare,  that  in  the  events  which  have  happened,  John  Lawford 
Young  did  not  become  entitled  to  any  part  of  the  fund  in  medio,  being  one  sixth  of  the  residuary 
Unit  estate  of  John  Donaldson,  liferented  by  Allan  Cuthbertson  ;  reverse  so  much  of  the  inter- 
locutors appealed  against  in  the  first  and  second  cross  appeals,  as  is  inconsistent  with  the 
declaration,  and  distaiss,  with  costs,  the  appeal  of  John  Lawford  Young. 

In  the  two  cross  appeals  of  Macdougal's  trustees,  and  MacdougaVs  children,  affirm  the  inter- 
locutor of  loth  January  1864,  in  so  far  as  it  finds  Allan  Cuthbertson  entitled  to  a  liferent  use  and 
enjoyment  of  the  fund  in  medio s  and  dismiss  the  two  cross  appeals  of  Macdougal's  trustees  and 
Uaalongal's  children,  in  so  far  as  they  comfdain  of  this  finding  t£  this  interlocutor  in  favour  of 
AUu  Cuthbotson,  with  costs. 

Interlocutors  partly  reversed. 

Appellants  and  Respondents  {Mrs.  Richardson^  s)  Solicitors,  Gibson-Craig,  Dalziel,  and 
Brodies,  W.S.,  Grahame  and  Wardlaw,  W estmimter. —  Appellants' {Macdou^afs  Trustee/) 
SdidtarSf  Adam,  Kirk,  and  Robertson,  W.S.,  Loch  and  Maclaurin,  Westmmster.— L. 
Kfin^'j)  Solicitors,  Thomson,  Dickson,  and  Shaw,  W.S.,  William  Robertson,  Westminster. 
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A.  W.  F.  Alexander  (calling,  himself  Earl  of  Stirling,)  AppdSant,  v.  THE 
Officers  of  State  for  Scotland,  Respondents, 

Service — Peerage — Challenge  by  Crown— Reduction — The  Crown  is  entitled  to  rmse  am  aaion 
ef  reduction  of  a  sennce  to  a  peerage^  fy  virtue  of  which  the  heir  served  claims  quasi  r^al 
rights  over  a  colony  of  the  Crown, 

Appeal — Antecedent  Interlocutors — Lord  Ordinary's  Interlocutor  acquiesced  in— 48  Geo.  IIL  c 
§  ^5 — action  of  reduction  H.  as  defender^  stated  preliminary  defences^  which  were 
repelled  by  the  Lord  Ordinary,  who  stated  in  his  interlocutor  that  H.  acquiesced  therein^  and 
appointed  a  day  to  satisfy  production.  Thereafter,  the  tnerits  were  disposed  of,  and  uUimaicly 
an  appeal  was  brought. 

H  ELD,  H.  was  not  entitled  to  bring  up  the  interlocutor  repelling  the  preliminary  defences,  as  these 

were  not  necessary  to  the  merits  of  the  case,  within  the  tneaning  ^     Geo.  ill.  c  151,  §  15. 
Evidence — Pedigree — Hearsay — //  is  not  every  kind  of  hearsay  that  can  be  admitted  in  cases  of 

pedigree;  it  can  only  be  hearsay  proceeding  from  Persons  who  have  peculiar  means  of  laiowiMg 

the  relationship  to  which  they  sPeak  {Per  Lord  Chelmsford). 
Expenses— Crown's  Liability — Tne  19  and  20  Vict.     5^  §  24,  atUming  costs  to  be  given  for  or 

against  the  Crown,  applied  to  pending  as  well  as  future.suits.^ 

This  was  an  action  of  declarator  and  reduction  by  the  Officers  of  State  for  Scotland ;  (i)  to 
reduce  pretended  services  of  the  appellant' s  (the  defender's)  fatho-  as  heir  in  general  to  William, 
first  Earl  of  Stirling,  and  precepts  of  sasine  thereon  ;  (2)  to  declare  that  the  defender  was  not 
great-great-great-grandson  of  William,  first  Earl  of  Stirling. 

.  A  record  was  made  up  in  r^ard  to  the  reductive  conclusions.   The  defender  lodged  prelimi- 
nary defences  : — I.  That  no  one  can  challenge  a  service  as  heir,  unless  he  claim  to  be  served  in 
the  same  character.    3.  That  the  pursuers  had  no  interest    3.  That  the  Court  of  Session,  so 
as  related  to  the  honours  and  dignities  of  the  earldom,  had  no  jurisdiction  to  decide  any  peo'.ige 
question.    Lord  Ordinary  (Moncreiff),  in  i833,Sallowed  the  pursuers  to  amend  their  summonsto 
^e  effect  of  adding,  that  the  said  writs  were  made  to  the  prejudice  of  the  Crown  as  Lord  para- 
mount, and  as  having  the  exclusive  right  of  conferring  honours,  titles,  and  dignities.    The  Lord 
Ordinary  then  repelled  the  preliminary  defences,  and  the  defender,  acquiescing  in  this  judgment, 
appointed  a  day  to  satisfy  the  production.    In  1836,  the  Lord  Ordinary  (Cockbum),  reduced  the 
two  services  general  and  special,  and  the  retours  proceeding  thereon,  whereby  the  appellant  was 
served  heir  to  the  first  Earl  of  Stirling.   The  Lord  Ordinary  said  the  defender's  case  depended 
on  the  genuineness  of  two  descents  which  occurred  in  the  chain  of  title  in  1666  and  1712,  and  he 
was  not  satisfied  that  these  were  proved.   The  details  of  the  evidence  consisted  of  affidavit^ 
inscriptions  on  tombstones,  etc.   The  defender  reclaimed  to  the  Second  Division.  Meanwhile^ 
he  had  discovered  obtain  family  papers,  and  documents  of  great  importance  to  the  question, 
which  announcement  he  made  in  a  minute.   These  documents  were  contained  in  a  paper  packet 
addressed  to  Messrs.  De  Porquet  and  Cooper,  booksellers,  Covent  Garden,  London,  who  received 
them  by  the  twopenny  post,  accompanied  by  a  card  purporting  to  be  from  Mrs.  Inoes  Smyth 
Hackney,  who  sent  them  with  her  compliments,  requesting  they  would  be  sent  instantly  to  the 
Earl  of  Stirling.    On  receipt  of  the  parcel,  the  bookseller  sent  it,  with  the  seal  unbroken,  to  one 
of  the  defender's  sons,  who  took  the  precaution  not  to  open  it  until  in  presence  of  a  notary 
public,  and  many  old  family  papers  were  then  found  enclosed,  and  one  of  them  being  in  the 
handwriting  of  the  defender's  late  father.   The  pursuers,  in  answer  to  this  minute,  set  forth,  that 
the  bundle  of  papers  was  stated  to  have  been  stolen  from  old  Mr.  Humphreys,  and  returned  to 
his  family  by  the  family  of  the  thief,  as  some  reparation  for  the  injury  ;  and  as  they  curioasly 
filled  up  the  gap  in  the  evidence  detected  by  the  Lord  Ordinary,  and  therefore  were  fraught  with 
suspicion,  they  should  be  kept  in  the  custody  of  the  Court,  and  the  defender  should  be  iudtdaUy 
examined  on  the  subject   The  Court  thereupon  called  on  the  defender  to  state  how  the  docu- 
ments came  to  his  possession  ;  when  he  stated  that  the  documents  were  entirely  new  to  him,  and 
that  some  of  them  were  obtained  from  Mademoiselle  de  Normand,  an  acquaintance  of  his  wife, 


^  See  previous  rroorts  a  Macph.  1395  :  4  Macph.  741.  36  Sc.  Jur.  646 :  38  Sc.  Jur.  389 :  SC 
R.  I  Sc.  Ap.  370 :  6  Macph.  H.  L.  54 ;  40  Sc.  Jur.  470^ 
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vben  were  living  in  Paris,  vho  had  been  requested  to  make  searches  in  the  French  public 
offices  for  documents  relating  to  his  property. 

At  last,  in  1838,  the  defender  was  judicially  exaniined  as  to  the  documents/  Men  of  skill  vere 
also  examined  as  to  postmarks  on  the  letter ;  and  in  1839  the  defender  was  indicted,  and  tried 
for  forgery  of  thue  doctmients,  but  vas  acquitted ;  after  which,  he  pressed  the  Court  to  dispose 
of  the  caus^  and  the  Second  Division,  in  1839,  adhered  to  the  interlocutor  (tf  the  Lord  Ordinary. 
An  appeal  was  then  brought  to  the  House  of  Lords,  in  1841,  but,  upon  a  technical  objection 
taken,  vas  not  proceeded  with. 

The  appellant  in  1845  raised  a  process  of  wakening,  and  various  proceedings  were  taken.  The 
original  defender  died  in  1859,  and  the  present  appellant  was  sisted  in  room  and  place  of  his 
^her.  On  29th  June  1864  the  Second  Division  pronounced  an  interlocutor  finding  the  defender 
liable  to  the  pursuers  in  expenses  prior  to  an  interlocutor  of  3d  June  1840. 

Afterwards  the  Court  having  ordered  the  record  to  be  made  up  on  the  declaratory  conclusions, 
on  28th  May  1866  an  interlocutor  was  pronounced,  dismissing  the  action  as  to  those  conclusions, 
mth  costs  to  the  appellant  since  8th  December  1864.  The  respondents  have  not  appealed 
against  this  interlocutor.  The  appellant  having  a^ain  pressed  for  the  other  conclusions  in  the 
action  being  proceeded  with,  the  Court  made  an  mterlocutor  on  19th  June  2866>  reducing  the 
precept  from  Chancery  and  sasine  thereon. 

The  appellant  brought  up  all  the  interlocutois,  and  obtained  leave  to  revive  the  iq>pcal 
presented  in  1841. 

The  a^peUoHtf  in  his  prinUd  case^  stated  the  followmg  reasons  for  reversing  the  interlocntors : 
—I.  The  proceedings  adopted  in- the  Court  below  were  irregular  and  oppressive.  2.  The  Court 
ought  to  have  granted  the  prayer  of  the  appellant's  note  of  24th  June  1839.  3.  There  were  no 
snfficient  grounds  for  reducing  and  setting  aside  the  appellant's  services.  4.  The  admission  of 
the  respondents  in  the  new  record,  that  there  are  heirs.of  the  first  Earl  of  Stirling  still  living, 
establishes,  that  they  have  no  title  to  sue  in  this  action.  5.  The  appellant  ought  not  to  haVe  been 
found  Uable  to  the  respondents  in  the  expenses  incurred  in  the  action  previous  to  the  2d  June 
1840.   6.  The  interlocutors  on  the  reductive  conclusions  are  erroneous. 

Sir  R.  Palmer  Q.C.,  Anderson  Q.C.,  Wotherspoon^  and  Bompas,  for  the  appellant. — 1.  The 
a[^>ellant  was  entitled  to  bring  up  all  the  interlocutors  in  this  cause  from  1833,  (or  the  Statute  48 
Get^  HI.  c  151,  §  15,  enables  all  the  preceding  interlocutors,  so  far  as  necessary,  to  be  brought 
nnder  review.  The  general  rule  is,  that  all  interlocutors  may  be  brought  up,  unless  some  Statute 
take  away  the  righL— AVrr  v.  Kfith,  i  Bell  Ap.  386 ;  Scots  Mining  Co.  v.  Leadkills  Co.,  3 
MaCQ.  743,  anUf  p.  852.  Here  there  was  no  acquiescence  on  the  part  of  the  appellant  in  the 
interncutor  repelhng  preliminary  defences ;  all  that  he  did  was  merely  to  say,  that  he  would  not 
^eal  at  that  point,  but  would  reserve  his  right  till  a  later  stage.  He  is  now  entitled  to  re-open 
tne  question  or  preliminary  defences.    2.  The  interlocutor  sustaining  the  respondent's  title  to 

sue  was  wrong.    It  is  well  settled,  that  no  one  but  a  competing  heir  can  oppose  a  service  

Graham  v.  Graham^  13  D.  125 ;  Robsen  v.  Lawrie,  M.  16,139  J  Fortes  v.  Hunter,  3d  July  1810^ 
F.C;  Cochrane  v.  Ramsay^  28th  June  1821,  F.C.  It  cannot  be  said  the  Crown  is  affected,  at 
least  at  the  present  stage,  and  it  will  be  time  enough  for  the  respondents  afterwards  to  dispute 
subsequent  proceedings.  It  being  admitted,  that  there  is  some  one  now  living  who  is  heir  to  the 
Earl,  it  can  make  no  difference  to  the  Crown  in  whom  the  privileges  and  rights  are  vested. 
Neither  the  general  nor  the  special  service  encroaches  on  the  jus  coronce.  3.  The  Court  below 
ought  not  to  have  given  expenses  agamst  the  appellant  up  to  June  1840.  As  the  law  stood  at 
the  date  of  1840  and  1845  the  Crown  could  neither  be  required  to  pay,  nor  entitled  to  receive 
costs;  and  unless  the  obligation  is  mutual,  it  is  unjust  to  make  one  party  pay — Lord  Advocate  v! 
Dffuglas,  I  Bell  App.  93  ;  Smith  v.  Oncers  of  State,  6  Bell  App.  503.  The  law  has  since  been 
changed  by  19  and  20  Vict.  c.  56,  §  24,  but  this  question  must  be  governed  by  the  antecedent 
law.  Besides,  it  was  impossible  the  appellant  could  have  been  liable  to  pay  all  the  costs  before 
the  date  of  1840^  for  some  of  the  expenses  must  have  been  incurred  as  to  other  conclusions  of 
die  SDDunons.  Moreover,  the  proper  construction  of  the  interlocutor  of  1840  is  to  make  the  appel- 
lant pay  the  costs  of  that  interlocutor  only,  and  not  o&  previous  interlocutors.  4.  The  interlocu- 
ton  on  tbe  reductive  conclusions  are  erroneous  on  the  merits,  for  the  evidence  fully  established 
the  appellant's  title,  and  he  fully  discharged  the  onus  of  proof  so  far  as  incnmbrat  on  him. 

Im^  Advocate  (Gordon),  and  C.  Scott,  for  the  respondents.— The  preliminary  defences  cannot 
BOW  be  made  available,  for  they  were  disposed  of,  and  the  interlocutor  repellingthem  acquiesced 
HL  The  15th  section  of  48  Geo  ill.  c.  151,  prevents  all  interlocutors  but  those  which  are  neces- 
»ary  being  brought  up.  Here  the  interlocutor  repellhig  the  preliminary  defences  was  not  neces- 
«iy-  The  Crown  is  entitled  to  reduce  these  documents  because  the  appellant  claims  a  title  to 
mtafere  with  the  Jus  corona  over  territories  of  the  Crown.  The  title  of  the  Crown  is  paramount 
to  that  of  a  competing  heir  in  that  respect,  and  it  is  the  duty  of  the  Crown  to  watch  over  peerage 
cbims,  to  see  that  no  abuse  occurs.  The  interlocutors  dealing  with  the  merits  were  right  The 
evidence  was  whoUy  insufficient  to  support  the  claim  made.  Much  of  the  eWdence,  bes&es  being 
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open  to  the  objection  of  forgery,  was  inadmissible  or  unvwthy  of  credit  The  interlocutor  as  to 
costs  was  also  right 

Cur*  adv.  ^mU. 

Lord  Chelmsford.— My  Lords,  this  is  an  appeal  frons  nine  interlocutors  of  the  Lords 
Ordinary  and  the  Second  Division  of  the  Coort  of  Session,  and  the  first  question  which  will  have 
to  be  determined  is,  whether  the  first     these  interlocutors  can  be  brought  by  aj^ieal  to  your 

Lordships*  House. 

The  summons,  which  was  one  of  reduction  and  declarator,  was  brought  against  the  appdlant, 
Thomas  Christopher  Banks,  for  the  purpose  of  reducing  a  special  service  and  a  general  service, 
by  which  the  defender  was  served  lawful  and  nearest  heir  in  general  to  William,  the  first  Eari  of 
Stirling,  his  great-great-great-grandfatber,  and  also  to  have  it  declared,  that  the  defender  is  not 
the  great-great-great-grandson  of  William,  first  Earl  of  Stirling,  and  that  he  is  not  lawful  and 
nearest  heir  in  general,  nor  nearest  and  lawful  heir  in  special  of  the  said  William,  Earl  of  Stirling, 
in  the  lands,  territories,  and  others  above  mentioned,  and  that  he  has  no  right,  title,  or  claim 
whatsoever  to  lands,  territories,  and  others,  or  to  any  part  thereof. 

The  defender  offered  as  preliminary  defences,  that  tne  sanunons  did  not  set  forth  any  interest 
on  the  part  of  the  Officers  of  Sute  which  entitled  them  to  prosecute  the  action,  and  therefor^ 
that  the  summons  ought  to  be  dismissed  on  the  following  preliminary  pleas: — is^  No  onecu 
challenge  a  service  as  heir,  unless  he  claim  to  be  served  in  the  same  oiaracter  with  the  paity 
whose  service  is  sought  to  be  reduced.  2d,  It  is  not  set  forth  in  the  summons,  that  the  punuers 
have  any  interest  in  the  lands  entitling  them  to  reduce  the  deeds  challenged,  and  in  truth  they 
have  no  such  right  or  interest,  even  supposing,  that  the  titles  of  the  defender  were  defective  and 
his  services  inept. 

The  Lord  Ordinary,  Lord  Moncreiff,  on  the  3d  July  1833,  pronounced  the  first  interlocutor 
appealed  from  in  these  terms:  "  Repelsthepreliminary  defences,  and  decerns;  and,  the  defenders 
acquiescing  in  this  judgment,  assigns  to  them  the  first  sederunt  day  in  November  next  as  the  lirst 
term  for  satisfyine  the  production." 

The  defender  then  offered  defences  on  the  merits,  in  which  he  stated,  that  the  action  was  raised 
at  the  instance  of  the  Officers  of  State,  who  have  no  competing  service,  and  who  do  not  assert 
any  right  to  the  lands  in  question,  and  they  do  not  appear  to  have  any  interest  which  entitles 
them  to  challenge  the  deeds  sought  to  be  reduced.  To  this  the  pursuers,  by  one  of  their  pleas 
in  law,  answered :  The  defender  having  stated  his  preliminary  defences  at  the  proper  stage,  and 
these  having  been  repelled  without  reservation,  it  is  not  competent  for  the  defender  now  to  {dead 
any  defences  of  a  preliminary  nature. 

This  appears  to  have  been  the  opinion  itf  the  Lord  Ordinary,  Lord  Cockbum ;  for,  passing  by 
these  defences  altogether,  he,  on  the  20th  December  1836,  pronounced  the  following  in^locii* 
tor :  "  Finds,  that  the  said  defender  has  not  esublished,  that  the  character  of  lawful  and  nearest 
heir  in  general  or  in  special  to  William,  first  Earl  of  Stirling,  belongs  to  him,  or  that  his  services 
as  such  are  warranted  by  the  evidence  produced  either  before  the  jury  or  in  this  action ;  there- 
fore reduces  the  said  two  services,  general  and  special,  retours  proceeding  thereon,  and  decerns.' 

To  this  interlocutor  the  defender  presented  a  reclaiming  note  to  the  Second  Division  of  the 
Court.  While  this  was  pending  the  defender  presented  a  note  to  the  Court  stating,  that  he  bad 
discovered  family  papers  and  documents  of  great  importance  to  the  question  at  issue  in  the  cause, 
and  craving  their  Lordships  to  allow  him  time  for  making  the  requisite  investigations  with  the 
view  of  having  his  case  strengthened  by  further  evidence.  The  Court  ultimately  allowed  the 
defender  to  lodge  a  minute  stating  more  fully  the  nature  of  the  papers  and  documents  refentd 
to,  the  circumstances  connected  with  their  discovery,  and  the  points  of  evidence  arising:  out  of 
them.  The  defender  accordingly,  on  the  23d  November  1837,  presented  the  remiired  mmote. 

Certain  proceedings  unnecessfu^  to  be  dwelt  upon  followed,  and  on  the  iith  December  1838 
the  Second  Division  of  the  Court  pronounced  an  mterlocutor  appointing  the  ddvnder  to  appsr 
at  the  bar  for  the  purpose  of  being  judicially  exammed  on  the  matter  set  forth  in  his  minute,  and 
as  to  how  the  documents  tendered  in  process  came  into  his  possession  or  knowledge.  The  judi* 
ctal  examination  of  the  defender  took  place  on  the  1 8th  December  1838,  when  he  was  interrogated 
closely  and  at  considerable  length  by  the  Lord  Advocate. 

After  this  the  civil  proceedings  were  suspended  for  a  dme  in  consequence  of  a  step  taken  by 
the  pursuers,  of  which  I  cannot  refrain  from  expressing  my  disapprobation.  The  defender 
having  been  exposed  to  a  very  searching  examination  as  to  the  manner  in  which  he  became  pos- 
sessed of  the  alleged  newly  discovered  documents  distinguished  as  the  De  Porquet  Packet  and 
the  "  Le  Normand  Papers,"  and  the  officers  of  the  Crown  having  extracted  from  the  defender 
all  the  requisite  information  upon  the  subject,  on  the  14th  February  i839caused  the  defender  to 
be  arrestra  and  thrown  into  prison,  his  letters  and  papers  to  be  seized  and  searched,  and  many 
of  them  to  be  carried  away.  A  prosecution  for  forgery  was  afterwards  instituted,  when,  after  a 
trial  which  lasted  five  days,  the  jury  on  the  2d  of  May  1839,  returned  a  verdict  of  not  proven. 

On  the  I2th  June  1839^  the  pursuers  presented  a  note  to  the  Second  Division  of  the  Conit,  in 
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whkh  they  moved  the  Coart  to  fix  an  early  day  for  the  advising  of  the  cause.  The  defender,  on 
tke  24th  June,  lodged  a  note  craving  the  Court  to  allov  him  further  proof  of  the  papers  omtained 
m  the  De  Porquet  Packet,  and  moving  them  for  further  time  to  prorogate  the  cause  till  the  third 
sederunt  day  in  November.  On  the  26th  June  the  Lords  having  considered  this  note,  pronounced 
10  iuterlocutor,  appointing  the  cause  to  be  pat  in  the  roll  for  advising  on  the  9th  July  next,  and 
on  that  day,  in  the  absence  of  the  appellant,  pronounced  the  following  interlocutor : — "  9/A  July 
[839.— The  Lords  having  resumed  consideration  of  this  note,  with  the  whole  subsequent  proceed- 
to^i,  in  respect  that  no  appearance  is  made  for  the  defender,  adhere  to  the  interlocutor  com- 
plained of,  and  refuse  the  desire  of  the  note/ 

On  the  29th  May  1840,  the  Second  Division  of  the  Court  remitted  the  process  to  Lord  Cuning- 
hame,  Lord  Ordinary,  to  proceed  therein  as  to  his  Lordship  should  seem  just,  and  on  the  2d  June 
1840,  Lord  Cuninghame  pronounced  the  following  interlocutor:—"  The  Lord  Ordinary  finds, 
reduces,  improves,  declares,  and  decerns,  conform  to  the  conclusions  of  the  Ubel,  and  of  consent 
of  the  pursuers  finds  no  expenses  due.*' 

On  the  37th  August  1841,  an  appeal  was  presented  to  this  House  against  die  interlocutor  (tf 
tbe  Second  Division  of  the  Court  of  the  9th  July  1839,  and  against  the  Lord  Ordinary's  interlo- 
cutor of  the  20th  December  1836,  which  it  affirmed. 

When  this  appeal  came  on  for  hearing,  it  was  insisted  by  the  respondents,  that  it  was  neces- 
sary, that  your  Lordships  should  have  before  you  Lord  Cuninghame's  interlocutor  of  the  2d  June 
1849;  your  Lordships  being  of  that  opinion,  adjourned  the  hearing  of  the  appeal  to  enable  the 
appellant  to  bring  up  that  interlocutOT. 

The  defender  thereupon  brought  a  summons  of  wakening,  under  which  the  Lord  Ordinary  of 
coQseDt  wakened  the  process,  and  granted  leave  to  the  defender  to  submit  the  interlocutor  of  the 
zA  June  1840  to  review  by  reclaiming  note  to  the  Second  Division  of  the  Court,  in  terms  of  the 
Statute  48  Geo.  HI.  c.  151,  §  16.  The  defender  presented  a  reclaiming  note,  praying  the  Court 
to  rererse  or  alter  the  interlocutor  of  the  2d  June  1840.  But  the  Court  refused  to  consider  the 
reclaiming  note  without  a  special  remit  from  your  Lordships'  House.  On  the  igth  February 
1846,  your  Lordships  remitted  back  to  the  Second  Division  of  the  Court  to  consider  and  dispose 
of  the  reclaiming  note  presented  by  tbe  defender  against  tbe  interlocutor  of  the  Lord  Ordinary 
of  the  2d  June  1840,  or  any  other  application  the  said  defender  may  make  to  review  the  said 
hrterhKnitOT.  On  the  28th  June  1864  the  present  defender  was  sisted  in  the  room  of  his  father, 
the  nieinal  defender,  and  on  the  8th  December  1864.  the  Second  Division  of  the  Court  remitttd 
to  Lord  Ormidale,  tm  Lord  Ordinary,  to  proceed  with  tbe  preparation  and  completion  ttf  a 
record  aji^icable  to  the  declaratory  conclusions  of  the  summons,  and  allowed  the  defmder  to 
add  additional  pleas  to  the  defences. 

In  their  condescendmce  to  the  record  thus  made  up,  the  pursuers  averred,  that  the  original 
defender  was  not  the  great-great-great-grandson  of  the  first  Earl  of  Stirling,  nor  his  nearest  law- 
ful heir  in  general  or  in  special ;  and  they  further  averred,  that  there  were  in  existence  nearer 
heirs  to  the  first  Earl  of  Stirling  than  the  defender. 

The  defender,  amongst  other  pleas,  pleaded,  that  the  summons,  so  far  as  it  contains  conclu- 
sions, that  the  original  defender  was  not  great-great-great-grandson  of  William,  first  Earl  of 
Stirling,  and  that  he  was  not  lawful  and  nearest  heir  in  general  or  in  special  of  the  said  Earl,  is 
incompetent;  s^araHmt  the  Officers  of  State  have  no  r^ht  to  sue  the  action  quoad  these  conclu- 
sions. 

On  the  2Sth  May  1866,  the  Court  pronounced  an  interlocutor  finding,  that  the  action,  as  far  as 
regards  the  declaratory  conclusions,  was  incompetent,  and  to  this  effect  they  sustained  the  first 
{wa  in  law  for  the  defender,  and  dismissed  the  action. 

On  the  9th  June  1866^  on  the  pursuer's  motion,  the  Court  pronounced  this  interlocutor : — "  In 
Rspectof  the  interlocutor  of  Lord  Cockbum  of  20th  December  1836,  and  of  the  interlocutor  of 
tbe  Second  Division  of  9th  July  1839,  reduce  the  precept  from  Chancery,  the  instrument  of 
sasiae  and  procuratory  of  resignation  ubelled,  and  decern. 

In  tiie  appealing  against  tlu»e  last  interlocutors,  the  appellant  has  brought  up  alt  the  preceding 
interlocutors  which  have  been  pronounced  in  the  cause,  and  amongst  them  the  interlocutor  of 
Lord  Moncreiff  of  the  3d  July  1833,  rei>elling  the  preliminary  defences,  by  which  it  was  alleged 
die  Officers  of  State  had  no  interest  entitling  them  to  prosecute  the  action. 

Tbe  appellant  founds  his  right  to  appeal  from  this  interlocnbv  on  the  proviso  in  the  1 5th 
section  of  the  48  Ceo.  iii.  c.  151,  "that  when  a  judgment  or  decree  is  appealed  fiijm,  it  shall  be 
competent  to  either  party  to  appeal  to  the  House  of  Lords  from  all  or  any  of  the  interlocutors 
that  may  have  been  pronounced  in  the  cause,  so  that  the  whole,  as  far  as  is  necessary,  may  be 
hrooght  under  the  review  of  the  House  of  Lords.**  It  is  clear,  to  my  mind,  that  this  proviso  does 
not  mean,  that  when  a  judgment  or  decree  is  appealed  from,  all  the  preceding  interlocutors  may, 
M  a  matter  of  course,  be  brought  under  review.  The  words  "as  far  as  is  necessary,"  are 
qnalifying  words,  and  whatever  their  exact  meaning  may  be,  they  exclude  the  idea  of  there  being 
no  exception  to  the  generality  of  the  proviso. 
I  do  not  think,  that  the  appellant  is  entitled  to  bring  the  interlocutor  in  que^ion  under  review. 
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It  was  pronounced  apon  preliminary  defences,  which  vere  intended  to  prevent  the  Court  from 
entering  into  the  merits  of  the  case.  These  defences  related  entirely  to  the  reductive  parts  of 
the  summons,  as  some  of  the  subsequent  proceedings  were  confined  to  the  declaratory  part.  It 
is  stated  in  Lord  MoncreitT's  interlocutor,  that  the  defender  acquiesced  in  the  judgment,  which 
it  was  said  in  argument  meant  no  more  than  that  he  presented  no  reclaiming  note  against  it.  But 
the  statement  could  never  have  found  its  way  into  the  interlocutor  of  the  Lord  Ordinary  unless 
he  had  been  informed  of  the  defender's  intended  acquiescence  in  his  judgment.  The  defender, 
in  this  preliminary  stage  of  the  cause,  had  two  courses  open  to  him  under  the  36th  section  of  the 
Act  of  Sederunt  of  the  i  ith  July  i828>  either  to  ol»ect  to  the  title  <tf  the  pursuers  as  a  reason  for 
not  satisfying  the  production,  or  to  apply  to  the  Lord  Ordinary  to  reserve  all  objections  to  tbe 
title  till  the  cause  should  be  beard  on  the  merits.  He  adopted  the  former  courae,  and  the  judg- 
ment of  the  Lord  Ordinary  being  against  bim,  he  signined  his  acquiescence,  and  a  day  vas 
assigned  to  him- as  a  term  for  satisfying  the  production.  These  preliminary  defmces  were  thus 
finally  disposed  of.  For  although,  in  the  defender's  defences  upon  the  merits,  the  very  same 
objection  was  made  to  tbe  right  of  tbe  pursuers  to  challenge  the  deeds  sought  to  be  reduced,  no 
notice  was  taken  of  this  objection  by  Lord  Cockbum  in  his  note  to  his  interlocutor  of  the  soth 
December  1836,  and  he  seems  to  have  considered  either,  that  it  was  not  competent  to  the 
defender  to  raise  tbe  objection  in  his  defences  on  the  merits,  as  it  had  not  been  reserved  under 
the  Act  of  Sederunt  just  mentioned,  or  that  the  question  had  been  finally  determined. 

Mr.  Anderson  laboured  hard  to  prove,  that  an  objection  to  the  title  of  a  pursuer  was  good, 
both  by  way  of  preliminary  defence  and  also  upon  the  merits.  If  this  were  so,  then  the  Act  of 
Sederunt  enabling  the  Lord  Ordinary  to  reserve  all  objection  to  tbe  title  till  the  cause  should  be 
heard  upon  the  merits,  was  quite  unnecessary.  From  the  time  of  this  interlocutor  in  1836  till 
the  interlocutor  in  1866,  tbe  preliminary  defences  were  never  heard  of  except  incidentally  upon 
the  appeal  to  this  House  in  1841.  The  cause  was  finally  disposed  of  upon  the  merits  in  1866^ 
and  the  appellant  seeks  in  this  appeal  to  bring  under  review  an  interlocutor  pronounced  thirty 
years  before,  on  the  ground,  that,  whatever  may  be  the  merits  of  the  case,  the  pursuers  had  do 
interest  to  question  them,  and  consequently  no  title  to  institute  the  suit. 

The  appellant's  counsel  lay  some  stress  upon  an  admission  made  in  the  respondent's  case 
when  the  appeal  was  formerly  before  the  House,  that  the  judgment  of  the  Lord  Ordinary  repelling 
the  preliminary  defences  was  competently  brought  by  appeal  before  your  Lordships.  But  neither 
the  present  law  officers  for  Scotland,  nor  your  Lordships,  can  be  bound  by  any  such  admisuon. 
Suppose  an  appeal  were  to  be  brought  to  this  House  upon  an  interlocutory  judgment  vithont 
leave  of  the  Judges,  and  the  respondents  were  not  to  object,  or  even  to  admit,  that  it  was  properly 
brought,  your  Lordships  would  not  permit  any  acquiescence  of  one  of  the  [orties  to  bind  you  to 
hear  an  incompetent  appeal 

The  appellant  seeks  also  to  avail  himself  of  the  admission  of  the  respondents  in  the  new 
record  prepared  by  the  Lord  Ordinary  upon  tbe  declaratory  conclusions  of  the  summons,  that 
there  are  heirs  of  the  first  Earl  of  Stirling  still  living  to  prove,  that  they  have  no  title  to  sue  in 
tbe  action.)  But  the  declaratory  conclusions  of  tbe  summons  are  quite  distinct  from  the  reductive 
conclusions,  and  the  admission  upon  the  record  applicable  to  the  declaratory  conclusions  cannot 
be  used  against  the  title  of  the  Crown  to  reduce  the  services  obtained  by  the  appellant's  lather, 
even  if  it  would  have  been  a  good  objection,  had  it  appeared  originally  upon  the  record. 

The  interlocutor  of  the  l^d  Ordinary  repelling  the  preliminary  defences,  having  by  the 
acquiescence  of  the  defender,  and  the  absence  of  all  notice  of  it  afterwards,  been  virtually 
i^Uidrawn  from  the  cause,  it  could  not  be  necessary,  upon  the  appeal  from  the  final  interlocutor 
upon  the  merits,  to  bring  it  under  the  review  of  your  Lordships'  House. 

I  should  certainly  regret  to  have  arrived  at  this  conclusion,  if  it  bad  appeared,  that  the  Crown 
had  no  right  to  bring  an  action  for  the  reduction  of  the  services  of  the  appellant's  father,  hut  1 
am  clearly  of  opinion,  that  the  action  was  rightly  brought.  The  appellant  contend^  that  the 
Crown  having  had  no  title  to  oppose  the  service  of  the  appellant's  father,  cannot  pursne  a 
reduction  of  it  after  it  has  been  retoured.  But  it  by  no  means  follows,  because  a  party  may  haw 
no  right  to  intervene  in  a  service,  that,  if  his  right  is  at  all  affected  by  it,  he  may  not  afterwards 
have  an  action  of  reduction.  The  cases  cited  by  the  appellant  of  Forbes  v.  Hunter  ajiA  CockroM 
V.  Ramsay,  in  tbe  Faculty  Collection,  relate  to  appearances  upon  general  and  special  services, 
and  it  may  be  admitted,  that  the  Crown  could  not  have  appeared  upon  the  general  service  and 
perhaps  not  upon  the  special  service,  though  with  respect  to  the  latter  service  there  may  be  some 
question.  But  if  the  rights  of  the  Crown  are  at  all  affected  by  the  appellant' s  father  haviag 
been  served  heir  to  the  first  Earl  of  Stirling,  it  cannot  be  but  that  there  must  be  some  mode  « 
protecting  these  rights,  and  nme  can  be  suggested  but  that  of  reducing  the  services  if  improper 
obtained. 

The  effect  of  the  special  service  of  the  appellant's  father  as  heir  the  first  Earl  of  Stilling 
was  to  clothe  him  with  a  primA  facU  title  to  tbe  extensive  territories  granted  by  the  Crown  to 
the  £aii  in  1621  and  1625,  comprising  Nova  Scotia  and  a  great  part  of  Canada,  together  with 
the  pover  of  conferring  honours,  offices,  and  titles,  at  his  will  anti  pleasure.   It  appears^  by  tbe 
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defences  upon  the  merits  in  the  case,  that  the  Eart  of  Stirling  exercised  this  right  of  conferring 
boQoorsand  titles  by  creating  Sir  Claude  St.  Etienne  and  bis  son  Baronets  of  Nova  Scotia,  by 
pateots  of  the  30th  November  1629  and  30th  April  1630 ;  and  in  like  manner,  by  patent  dated 
17^1  Jime  1636,  be  created  Sir  John  Brown  a  Baronet  ot^  Nova  Scotia,  which  title  is  still  enjoyed 
1^ liis  descendants.  The  appellant's  father,  also  claiming  as  heir  of  the  6rst  Earl  of  Stirling, 
assumed  to  confer  upon  the  defender,  Thomas  Christopher  Banks,  the  degree  and  style  of 
Birooet,  and  bound  himself  to  resign  16,000  acres  of  land  in  Nova  Scotia  in  favour  of  Banks, 
ami  to  grant  new  infeftments  of  the  same  to  him  and  his  heirs  male  and  assignees  whatsoever. 

Undo'  these  circumstances,  it  would  be  strange  indeed  if  the  Crown  could  not  challenge  the 
service  which  gives  a  colour  of  right  to  such  large  pretensions.  However  good  the  grants  to  the 
Earl  of  Stirling,  confirmed  as  they  were  by  an  Act  of  the  Scotch  Parliament,  may  be,  the  Crown 
mail  be  interested  to  prevent  its  prerogative  of  conferring  titles  and  dignities  from  being  claimed 
by  a  person  who  has  no  connexion  with  the  grants,  and  consequently  it  must  have  the  right  to 
qaestion  his  service  as  heir  to  the  original  grantee  which  gives  him  the  pretence  of  a  title ;  but 
ii  seems  to  me,  that  the  Crown  has  the  right  to  sue  the  conclusions  of  reduction,  in  respect  of 
the  service  giving  the  defender  a  primd  facie  title  to  the  extensive  territories  in  North  America 
wlUcb  passed  by  the  grant  to  the  first  Earl  of  Stirling.  The  grant  proceeded  from  the  &vour  of 
the  Crown  towards  the  Earl  and  his  descendants,  and  it  must  surely  be  the  right  of  the  Crown  to 
prevent  its  bounty  being  diverted  into  a  different  channel  Suppose  the  descendants  of  the 
Earl  had  expressly  waived  their  right  to  oppose  the  service  of  the  appellant's  father,  or  to  pursue 
its  reduction,  would  the  Crown  have  been  bound  to  recognize  the  title  thus  acquired,  and  permit 
a  stranger  to  introduce  himself  into  the  succession  ?  Possibly  the  Crown  would  have  no  right  to 
intervene  upon  the  ground  of  its  eventual  interest  as  uliimus  hares,  although  that  interest  might 
be  seriously  aifected  by  the  fee  being  taken  up  by  any  other  person  than  the  true  heir.  But  as 
pointed  out  by  the  Lord  Advocate,  the  Crown  has  an  immediate  interest  to  protect  the  fee  from  the 
imrusioo  of  a  stranger,  as  it  has  a  right  of  non-entry  so  long  as  the  proper  heir  does  not  appear. 
For  these  reasons,  it  appears  to  me,  that  the  Crown  has  a  right  to  pursue  the  action  for  reduction 

the  services. 

Having  disposed,  of  the  preliminary  matters,  the  first  subject  of  consideration  upon  the 
merits  is,  whether  the  proof  given  befcare  the  jury  in  the  proceedings  of  the  service  of  the 
aiqMllantrs  f^her,  together  with  the  additional  evidence  iwoduced  in  the  cause,  is  sufficient  to 
sustain  the  service. 

A  qaestion  was  made  as  to  the  onmprobandi  in  this  case,  the  Lord  Advocate  contending,  that 
it  did  not  lie  upon  the  Crown,  but  this  appears  to  me  to  be  incorrect.  The  action  is  brought  for 
a  reduction  of  service,  and  the  pursuers  have  to  prove,  that  the  services  ought  to  be  rrauced. 
The  defender  is  not  put  to  his  answer  till  a  case  is  made  out  against  him.  The  proper  course 
of  proceeding  in  a  case  of  this  kind  would  seem  to  be,  that  the  pursuer  should  begin  by  attacking 
the  proof  adduced  by  the  defender  before  the  jury  upon  the  proceedings  in  the  service,  and 
establishing,  that  there  is  no  admissible  evidence  sufficient  to  sustain  the  verdict,  and  then 
t>nnging  forward  any  counter  proof  he  may  have  in  opposition  to  the  defender's  case,  the 
defender  being  at  liberty  to  support  his  case  by  additional  evidence.  But  the  question  of  the 
wder  and  burden  of  proof  is  immaterial  as  the  whole  evidence  is  before  your  Lordships,  upon 
which  yoa  are  enabled  to  decide  whether  the  interlocutor  of  the  19th  June  i860  finally 
determining  the  cause  against  the  appellant  ought  to  be  maintained. 

The  whole  of  the  defender's  case  (as  Lord  Cockburn  in  the  note  to  his  interlocutor  observed,) 
d^nds  upon  the  genuineness  of  two  descents.  The  ^pellant's  father  had  to  establish,  that 
liis  grandfather,  the  Rev.  John  Alexander,  was  the  son  of  John  of  Antrim,  who  is  said  to  have  died 
in  1712,  and  that^ohn  of  Antrim  was  the  son  of  John  or  Gartmore,  who  is  said  to  have  died  in 
1666.  The  [nvcrfs  adduced  tw  the  dtfender  before  the  jury  in  supptnt  of  these  essential  links  in 
the  pedigree  consisted  of  affidavits  of  Sarah  Lyner  and  Henry  Hovenden,  and  in  the  action 
additional  evidence  was  given  of  an  alleged  inscription  on  a  tombstone  in  N  ewtonards  in  Ireland, 
and  witnesses  were  examined,  of  whom  the  most  importantwere  Margaret  M'Blain  and  Eleanor 
Battenby — (His  Lordship  then  examined  the  details  of  the  evidence  at  considerable  length). 

The  evidence  of  the  other  witness,  Eleanor  Battersby,  is  wholly  inadmissible.  The  law  of 
Sci^nd  admits  hearsay  evidence  in  all  cases  where  the  statement  of  a  deceased  person  is 
offered  in  proof  which  would  have  been  admissible  if  the  person  making  it  could  have  appeared 
as  a  witness.  Cases  of  pedigree  are  those  in  which  hearsay  evidence  is  most  commonly  pro- 
duced. But  it  is  not  every  kind  of  hearsay  which  can  be  admitted  in  these  cases.  It  can  only 
be  hearsay  proceeding  from  persons  who  have  peculiar  means  of  knowing  the  relationship  to 
which  they  speak. 

But  the  statements  proved  by  Eleanor  Battersby  were  made  by  persons  not  proved  to  be  in 
any  way  related  to  or  connected  with  the  Alexander  family.  Her  mother,  Mary  Lewis,  was 
Calkd  as  a  witness  to  prove  such  relationship,  but  her  evidence  was,  that  she  had  heard  of  a 
person  of  the  name  of  Alexander  who  married  a  woman  called  Mary  Hamilton ;  that  she  did  not 
know  irtwthier  Mary  Hamilton  was  any  relation  to  her  or  not   Under  these  circumstances  the 
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declarations  deposed  to  by  Eleanor  Battersby  cannot  be  admitted.  Her  grandmother,  Sophn 
Monk,  is  not  shewn  to  have  been  in  any  way  connected  with  the  Alexanders,  and  her  evidence 
is,  that  she  had  "heard  her  grandmother  say,  that  she  had  heard  her  father  say,  that  John  (rf 
Antrim  vas  come  of  the  Alexanders  from  Scotland,  and  was  nearly  related  to  the  Earl  ot  Mount 
Alexander  of  Ireland.  Heard  her  grandmother  also  say,  that  she  bad  heard  from  her  father, 
that  John  of  Gartmouth  was  the  Hon.  John  Alexander,  and  was  the  father  of  John  of  Antrim.* 
It  is  unnecessary  to  consider  whether,  in  the  cases  of  pedigree,  hearsay  upon  hearsay  can  be 
received,  for  the  declarations  proved  by  Eleanor  Battersby  were  made  by  persons  who,  fac 
aught  that  appears,  were  sttangers  to  the  family,  and  therefore  they  are  altogether  inadmissible. 

Such  is  the  insufBcient  and  unsatisfactory  evidence  offered  by  the  appellant's  father  in  suppmt 
of  his  services  as  heir  to  the  first  Earl  of  Stirling,  fully  justifying  in  my  opinion  the  finding  of 
Lwd  Cockbum  in  bis  interlocutor  of  the  20th  December  1836,  "That  the  defender  has  not 
established ,  that  the  cliaracter  of  lawful  and  nearest  heir  in  general  or  in  special  to  William,  first 
Earl  of  Stirling,  belongs  to  him,  or  that  his  services  as  such  are  warranted  1^  the  evidence 
produced  before  the  jury,  or  in  this  action." 

But  the  appeal  from  the  other  interlocutor  has  still  to  be  dealt  with  by  your  LcMxlships.  After 
the  defender  had  presented  a  reclaiming  note  praying  for  a  review  of  the  above  mentioned 
interlocutor  of  Lord  Cockbum,  he  alleged,  that  he  had  discovered  family  papers  and  documents 
of  great  importance  to  the  question  at  issue  in  the  cause,  and  he,pTayed  the  Second  Division  of  the 
Court  to  allow  him  time  to  make  the  requisite  investigation  respecting  them.  The  Court  directed 
him  to  lodge  a  minute  as  to  the  nature  of  the  papers  and  documents,  and  the  circvmstances 
connected  with  their  discovery.  The  minute  was  lodged  and  was  followed  by  the  judicial 
examination  of  the  defender,  and  his  trial  for  forgery.  After  the  trial,  the  pursuers  moved  the 
Court  to  fix  an  early  day  for  the  advising  of  the  cause.  The  defender,  on  the  24th  June  1839, 
lodged  a  note  setting  forth  the  proceedings  in  the  Criminal  Court,  and  containmg  the  followiog 
statement : — "  According  to  the  finding  of  the  jury  as  matters  now  stand,  your  Lordships  ue 
boimd  either  to  give  faith  to  the  papers  contained  in  the  De  Porquet  packet,  or  to  cause  some 
further  investigation  into  the  veniy  of  them  to  be  made  by  the  parties."  And  he  moved  die 
Court  to  prorogate  the  time  for  advising  the  cause  till  the  third  sederunt  day  in  November  next 

The  Court  on  the  26th  June  1839,  pronounced  an  interlocutor  appointmg  the  cause  to  be  pat 
on  the  roll  for  advising  on  Tuesday  the  9th  July  next,  and  on  that  day,  in  the  absence  of  the 
defender,  pronounced  another  interlocutor,  adhering  to  the  interlocutor  complained  of,  and 
refusing  the  desire  of  the  defender's  note. 

Whether  the  Court  ought  to  have  granted  the  prayer  of  the  defender's  note,  or  to  have  refused 
it,  depends  upon  the  nature  and  character  of  the  alleged  newly  discovered  papers  and  docutneots, 
and  upon  the  account  given  by  the  defender  of  the  way  in  which  they  came  to  his  hands.  (Hit 
Lordship  then  timmitud  the  details  of  this  part  of  the  evidence.^ 

It  only  remains  to  notice  the  interlocutor  or  the  29th  of  June  1864.,  by  which  the  Second 
Division  of  the  Court  found  the  party  compearing  liable  to  the  pursuers  in  the  expenses  incurred 
by  them  in  the  process  previous  to  the  date  of  the  interlocutor  of  the  2d  of  June  1S40,  reclaimed 
against.  The  counsel  for  the  appellant  objects  to  this  interlocutor,  because,  they  say,  that  at  the 
time  when  these  expenses  were  incurred,  the  Crown  neither  paid  nor  received  costs.  But  the 
19  and  20  Vict  cap.  56,  §  24,  which  allows  costs  to  be  given  fur  or  against  the  Crown,  ap|dies  as 
well  to  all  causes  presently  depending  as  to  those  which  shall  come  to  depend.  The  Court 
tbeiefoFc  was  perfectly  justified  m  finding  for  the  defendant.  But,  as  the  Lord  Advocate  a^jreed 
not  to  press  for  them,  the  interlocutor  may  be  amended  by  striking  out  this  part  of  it,  and,  with 
tilts  alteration,  I  submit  to  your  Lordships,  that  this  and  the  other  ei^t  interlocutws  ot^ht  to  be 
affirmed,  and  the  appeal  dismissed,  with  costs. 

Lord  Westbury.— My  Lords,  I  think  your  Lordships  viU  agree  with  me,  that  we  are  much 
indebted  to  my  noble  and  learned  friend  who  has  last  spoken  for  the  very  able  manner  in  which 
he  has  analyzed  the  evidence  given  and  proposed  to  be  given  in  this  case.  I  entirely  concur  in 
the  conclusion  at  which  my  noble  and  learned  friend  has  arrived,  and  I  do  not  mean  to  trouble 
your  Lordships  with  any  remarks  upon  that  part  of  the  case.  But  the  argument  at  the  bar 
involved  a  point  of  some  general  interest,  and  it  may  be  desirable  to  say  a  few  words  upon  it, 
although  I  trust  there  never  will  be  an  attempt  again  to  maintain,  that  an  interlocut(»'  by  which 
a  preliminary  defence  of  the  complaining  party  was  overruled  in  1833,  can  be  fiUy  reviewed  in 
your  Lordship's  House  at  the  expiration  or  thirty-five  years,  when,  in  truth,  it  seems  from  the 
beginning  to  have  been  agreed  upon  between  the  parties,  that  there  should  be  no  further  pro- 
ceedings upon  that  interlocutor.  For  such  I  take  to  be  the  meaning  of  the  words  which  we  find 
in  the  interlocutor,  "the  defenders  acquiescing." 

But  without  relying  upon  that  point  at  all,  it  is  plain,  that  such  an  interlocnbn-  as  that  cannot 
be  brought  up  together  with  the  final  decree  on  the  merits.  That  is  manifest  from  the  lai^vage 
of  the  Statute.  The  point  depends  on  the  15th  section  of  48  Geo.  iii.  chapter  151.  The  obfKt 
of  that  Statute  was  to  prohibit  all  appeals  from  interlocutory  judgments  or  decrees  on  the  whole 
merits,  with  two  exceptions.   First,  where  the  judge  pronouncmg  the  interlocutory  jujgnMBt 
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{iTK  an  o{»iuoD  tiiat  it  should  be  appealed ;  and  secondly,  where  there  is  a  division  of  opinion 
snxmg  the  Judges  pronouncing  the  interlocutory  judgment;  and  then  afterwards  there  is  this 
general  enactment  applicable  even  to  those  appeals  that  were  included  under  the  excepted  cases 
to  be  brought  up,  namely,  the  enactments,  that  there  should  not  be  an  appeal  to  this  House  from 
inlerlocutors  or  decrees  of  the  Lord  Ordinary  which  have  not  been  reviewed  by  the  Judges  sitting 
in  the  Division  to  which  the  Lord  Ordinary  belongs.  So  that  an  interlocutory  Judgment  of  the 
Lord  Ordinary  cannot  be  brought  up  by  appeal  to  this  House  unless  it  has  been  reviewed  by  the 
Judges  sitting  in  the  Division  to  which  such  Lord  Ordinary  belongs.  Then  to  that  general  rule 
tbere  is  this  exception,  and  upon  that  exception  this  case  turns,  viz.  a  proviso  "that  when  a 
judgoKDt  or  decree  is  appealed  from,"  (that  is,  a  judgment  or  decree  upon  the  merits,)  "it  shall 
becompetent  to  either  party  to  appeal  to  this  House  ^m  all  or  any  of  the  interlocutors  that  may 
have  beoi  pronoimced  in  the  cause,"  (which  I  think  would  include  an  interlocutor  pronounced  by 
the  Lord  Uzdinary,)  "so  that  the  whole,  so  far  as  it  is  necessary,  may  be  brought  under  review.^ 
Not,  necessary  '  for  what  ? — necessary  for  the  determination  of  the  propriety  of  the  judgment 
oo  the  mmts — "necessary,"  therefore,  for  all  the  question  upon  the  merits.  It  is  plain,  that  an 
Bteriocutor  may  have  been  pronounced  by  the  Lonl  Ordinal  and  not  reclaimed  against,  which 
ma^  interfere  with  some  particular  part  of  the  merits  of  the  case.  But  an  interlocutor  pronouncing 
the  incompetency  of  the  party  to  maintain  the  action  is  not  such  an  interlocutor.  You  canngt  arrive 
at  the  merits  of  the  case  without  that  interlocutor  having  first  been  pronounced.  It  is  plain, 
therefore,  that  this  interlocutor  does  not  come  within  the  category  of  interlocutors  which  are 
necessary  to  be  broi^ht  under  review  in  order  to  pronounce  on  the  merits  of  the  case. 

1  think  it  is  plain  beyond  the  possibility  of  doubt,  that  there  is  competency  in  the  Crown  here 
to  maintain  the  action.  It  has  been  argued  at  the  bar,  that,  in  order  to  entitle  you  to  intervene, 
you  most  have  an  interest  to  set  up  a  competing  claim  to  either  special  or  general  service.  But 
it  ii  not  here  a  question  of  competing  service.  It  is  a  question  of  a  "ght  to  reduce  the  service. 
Ami  that  must  depend  on  the  right  of  the  party  to  maintain  an  action  of  reduction.  Now  is  there 
not,  having  regard  to  the  subject  matter  here,  a  plain  right  and  duty^  and  therefore  an  interest  in 
the  Crown,  to  watch  over  the  transmissicms  of  Uk  subject  matter  of  this  grant?  And  does  not 
the  paUic  interest  require  that  that  duty  shall  be  exercised  in  order  to  prevent  these  great  powers 
being  exerci&ed  by  hands  which  are  not  entitled  to  exocise  them,  according  to  the  true  tenor  of 
tbegrant?  What  is  the  subject  matter  of  the  grant?  It  is  something  surprising  and  unheard 
ot  There  is  delegated  in  terms— whether  good  or  not  in  law  is  another  question — but  in  terms 
there  is  delegated  to  a  subject  the  right  of  exercising  royal  prerogatives — the  right  of  dealing  out 
grants  of  immense  territory,  and,  1  presume,  the  corresponding  right  of  exercising  all  the  powers 
and  duties  of  government  over  an  extent  of  land  equal  in  dimensions  to  some  kingdoms.  It  is 
perfealy  dear,  that  the  Crown  had  a  duty  to  perform,  on  the  assumption  of  the  validity  of  such  a 
grant,  to  see  that  the  powers  so  granted  are  not  exercised  by  any  person  not  coming  within  the 
tenns  of  the  original  grant.  That  public  duty  is  to  be  performed  by  the  Crown  for  the  public 
interest  and  bene6t ;  and  that  it  is  which  entitles  the  Crown  to  maintain  an  action  of  reduction 
in  the  event  of  there  being  an  irregular,  improper,  and  undue  service,  that  would  transmit  the 
title  to  these  franchises  to  a  hand  which  is  not  entitled  to  exercise  them.  Such  is  the  nature  of 
the  action  that  has  been  brought  on  the  part  of  the  Crown.  Therefore  we  go  into  the  question 
wh^bcr  there  be  an  interest  in  the  Crown  to  maintain  this  action.  I  think  there  is  the  clearest 
possible  interest  to  maintain  the  action,  because  it  concerns  the  interest  of  the  Crown,  on  the 
assumptions  of  the  validity  of  the  grant,  that  these  rights  should  not  be  exercised  by  an  improper 
pawn,  for,  in  that  case,  they  might  be  exercised  to  me  great  scandal  of  the  Crown  and  the  great 
aetriment  of  the  public  Therefore,  in  my  opinion,  there  can  be  no  doubt,  that  no  appeal  can  be 
brought  from  the  original  intvlocutor,  and  I  entirely  agree  in  the  judgment  which  has  been 
proposed  by  my  noble  and  learned  friend. 

Lord  Colonsay. — My  Lords,  before  we  arrive  at  the  consideration  of  the  merits  in  this  case, 
it  is  necessary  to  see  whether  there  is  any  obstacle  in  the  way  of  this  action.  Certain  objections 
have  been  stated  on  the  part  of  the  appellant  which  are  important  to  be  considered.  The  appel- 
but  objects  to  the  title  of  the  pursuers  in  this  action  of  reduction,  and  the  answer  is  made,  that 
that  point  is  closed  against  him,  that  he  cannot  bring  it  here  by  appeal.  The  Lord  C  rdinary 
decided  it  against  him ;  he  acquiesced  in  the  judgment  of  the  Lord  Ordinary,  and  it  is  not 
competent  to  him  to  appeal  from  that  judgment  of  the  Lord  Ordinary  to  this  House.  It  appears 
to  that  the  position  of  the  matter  in  reference  to  that  part  of  the  case  is  this  :  In  the  Statute 
which  has  been  referred  to,  there  is  a  general  enactment  that  it  shall  not  be  competent  to  appeal 
from  a  judgment  ctf  the  Ltxd  Ordinary,  which  has  not  been  submitted  to  the  review  of  the  Inner 
Hoos^  and  then  the  first  question  which  arises  is,  whether  the  proviso  or  exception  to  that  rule 
isooeof  which  the  appellant  can  avail  himsdf.  The  terms  of  it  are,  "provided,  that  when  a 
judgment  or  decree  is  appealed  from  it  shall  be  competent  to  either  party  to  appeal  to  the  House 
of  Lords  from  all  or  any  of  the  interlocutors  that  may  have  been  pronounced  in  the  cause,  so  that 
the  whole,  as  ^  as  it  is  necessary,  may  be  thought  under  the  review  of  the  House  ot  Lords."  I 
Uunk  the  clause  appUes  to  interlocutotV  judgmoits  of  the  Court,  and  to  judgments  of  the  Lord 
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Ordinary,  but  it  applies  to  them  only  as  far  as  "  necessary,'  that  is,  so  &r  as  necessaty  to  enable 
this  House  to  deal  with  the  merits  of  the  action.  Now  the  purpose  of  bringing  up  this  interlo- 
cutor by  appeal  is  not  to  enable  the  House  to  deal  with  the  merits  of  the  action.  The  purpose 
of  the  appellant  in  endeavouring  to  Iving  up  this  interlocutor  is  to  exclude  the  House  nrom 
deeding  with  the  merits  of  the  case.  It  is  to  exclude  inquiry  by  holding,  that  the  Crown  has  no 
title  to  pursue.  I  think  that  this  case  is  not  within  the  comprehension  of  that  clause  of  the 
Statute.    In  the  Court  below  I  apprehend,  that  this  interlocutor  was  a  final  one.    It  could  not  be 

guestioned  in  the  Inner  House  after  the  procedure  which  had  taken  place  before  the  Lovd 
rdinary.  By  an  Act  of  Sederunt  which  possesses  the  force  of  an  Act  of  Parliament  because 
it  is  made  in  pursuance  of  directions  of  an  Act  of  Parliament,  it  is  provided,  that  in  reductiODS 
to  be  enrolled  before  the  Junior  Lord  Ordinary,  if  the  defender  is  to  ol:gect  to  the  title  of  the 
pursuer,  or  to  plead  on  an  exclusive  title,  or  to  state  any  other  objection  against  satisfying  the 
production*  he  shall  return  defences  confined  to  the  points,  but  if  otherwise  no  defences  shall  be 
given  at  this  stage  of  the  proceeding,  declaring  always,  that  it  shall  be  competent  to  the  Lord 
Ordinary,  on  cause  shewn,  that  no  defences  should  be  given  at  this  stage,  to  reserve  aH 
objections  to  the  title  till  the  cause  shall  be  heard  cm  the  merits,  and  the  Lord  Ordinary  shall 
dispose  of  such  objections  (that  is,  objections  that  may  he  stated  in  prelimininary  defences)  "  in 
terms  of  the  Act  of  the  6th  Geo.  iv.  chap.  120^  §  5." 

Now  that  Act  of  Sederunt  declares,  that  an  interlocutor  of  the  Lord  Ordinary  snstaining 
preliminary  defences  shall  t>e  tinal,  unless  brought  under  review  of  the  Court  within  twenty-^e 
days,  and  it  provides  also,  that  an  interlocutor  of  the  Lord  Ordinary  repelling  preliminary 
defences  shall  be  final,  unless  the  party  announces  at  the  time,  that  it  is  his  intention  to  bring  the 
judgment  under  the  review  of  the  Court.  Now  this  party  announced,  that  it  was  not  his  intention 
to  bring  the  judgment  under  review  of  the  Court,  but  that  he  acquiesced  in  it,  and  he  did  not 
appeal.  Therefore,  that  interlocutor  was  final  in  the  Court  below,  and  the  question  as  to  title  to 
pursue  I  apprehend  could  not  again  be  revived.  It  was  argued,  that  it  mi|^t  be  revived  as  a 
defence  upon  the  merits,  because  it  involved  two  dements,  one  which  went  to  exclude  satisfying 
the  production,  and  the  other  went  to  exclude  the  folkiwii^  out  the  cause  to  a  favourable 
judgment  for  the  pursuer.  But  it  was  only  a  defence  ^Inst  satisfying  the  productitHi,  inaamodi 
as  it  was  a  defence  against  the  title  to  pursue.  The  question  was  as  to  the  title  to  pursue  and 
that  is  the  point  that  is  concluded  both  by  the  Act  of  Parliament  and  the  Act  of  Sederunt  to  vhich 
I  alluded. 

One  case  was  referred  to  as  being  an  authority  for  reviving  such  a  discussion  in  the  Inner 
House  after  it  had  been  disposed  of  by  the  Lord  Ordinary — the  case  of  Mackenxie  v.  HoustfiXy 
6  S.  359  :  8  S.  526, 796.    But  that  case  is  not  a  precedent.    It  was  a  case  with  respect  to  a  ri^u 
of  fishery,  according  to  my  recollection.  The  pursuer  in  the  action  set  forth,  that  he  had  a  right 
and  interest  in  all  the  fishings  in  the  Don,  and  be  brought  bis  suit  to  set  aside  the  title  of  the 
defender.   The  defender  raised  an  objection  to  the  title  and  said — You  have  no  title  to  all  the 
fishings  ;  but  that  is  a  matter  to  be  afterwards  inquired  into.    In  the  mean  tim^  etto^  that  yoa 
have  such  a  title,  it  is  only  a  title  of  tack,  and  that  is  not  a  ground  of  insisting  in  the  action. 
The  Lord  Ordinary  repelled  the  defence.   The  case  vent  to  the  Inner  House.   The  record  was 
made  up  on  the  merits.   The  pursuer  in  the  action  no  longer  stood  on  the  ground,  that  he  bad  a 
right  to  all  the  fishings,  but  limited  his  allegation  to  a  certain  portion  of  the  fishings.    Then  the 
defendant  renewed  his  objection,  and  said — As  to  that  limited  portion  of  the  fishings  which  yon 
now  appear  to  possess,  that  does  not  give  you  a  title  to  pursue.   And  it  was  upon  that  groond, 
that  the  opinions  of  several  of  the  Judges  went  in  dealing  with  the  case.    And  so  far  mmi  its 
being  a  judgment  in  favour  of  a  view  contended  for  here  by  the  appellant,  the  grounds  upon  vhich 
it  proceeded  were  antagonistic  to  it.    But  if  the  defence  stated  by  the  appellant  in  the  Inner 
House  was  something  diflerent  (as  was  alleged)  from  what  be  had  stated  b^ore  the  Lord 
Ordinary,  the  words  not  being  identical,  if  any  clear  distinction  can  be  extracted  from  the 
difference  of  expression,  it  may  be,  that  he  is  entitled  to  renew  the  discussion,  but  taking  the 
words  that  be  has  used — taking  the  defence  as  it  has  been  pleaded  by  him  as  an  objection  to  the 
title  to  sue,  and  holding,  that  there  is  no  obstacle  to  his  pleading  it  in  the  form  in  which  he  has 
put  it,  I  yet  entirely  concur  in  the  opinion  which  has  been  expressed  by  my  noble  and  learned 
friends,  that  the  Crown  had  a  perfect  title  to  pursue  the  action.    It  was  argued,  that  no  party  can 
appear  to  oppose  any  general  service  who  does  not  claim  the  same  tide  which  the  party  pnrso- 
ing  the  service  claims.   But  that  is  not  quite  a  clear  point  with  reference  to  the  interest  of 
Crown.   But  assuming  it  to  be  so^  it  has  no  rdevancy  here.   It  is  necessary  f6r  the  a[^>ellant  to 
go  a  step  further,  and  after  saying  that  he  has  obtained  such  a  service,  to  set  fwth  his  pretension 
to  use  that  service  against  the  interest  and  rights  of  another  party,  and  that  that  other  party,  be 
it  Crown  or  be  it  a  subject,  has  no  right  to  sue  a  reduction  against  him.    1  apprehend  there  is  no 
authority  for  that.    Here  I  think,  it  is  clear  the  Crown  had  a  right  and  interest  to  sue  on  the 
grounds  which  had  been  stated  by  my  noble  and  learned  friend  who  last  addressed  die  House, 
and  therefore  I  hold,  that  the  objection  to  the  title  to  sue  has  no  good  foundation. 

We  then  get  into  an  examination  of  the  merits  as  appearing  on  tlw  evidence.  Into  that  ml^crt 
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I  d»  not  mean  at  aH  to  go,  because  it  has  been  so  litUy  analysed  by  my  noble  and  learned  friend 
vfao  qxike  first,  and  by  Lcnrd  Cockbum  in  tlie  Giurt  below,  that  it  is  to  my  mind  quite  conclusive 
BgMjthis  case.    As  to  alloving  any  further  inquiry,  I  think  there  has  been  enough  inquiry 

Interhadors  appealed  from  affirmed^  with  an  alteration  in  one  of  the  said  interlocutors,  and 

appeal  dismissed  •with  costs. 

AfpelloHfs  Solieiiorsy  Bischoff,  Coxe,  and  Bompas,  London.  —Respondent^  Solicitors,  J.  Hope, 
W.S-i  Connell  and  Hope,  Westminster.  ^ 


MAY  14,  1868. 

John  Bell,  Esq.  of  Enterkine,  Appellant^  v.  Mrs.  Anne  Bell  or  Kennedy, 
and  Others,  Respondents. 

Domidle— Scottish  Origin — Leaving  Jamaica  for  Scotland — Looking  out  for  an  Estate  —B.,  the 
SOK  of  Scottish  parents,  who  were  domiciled  in  Jamaica^  was  bom  there.  At  the  age  of  two 
years  B.  was  sent  to  be  educated  in  Scotland,  and  remained  there  till  twenty-two,  when  he 
ntmm^  to  carry  on  the  business  of  a  sugar  planter  OH  his  paternal  estate  in  Jamaica.  In  1828 
he  married  a  Scotch  lady  in  Jamaica.  After  making  a  fortune,  he  left  Jamaica  in  1 837  for 
good,  arrived  in  Scotland,  and  began  'to  look  out  for  an  estate  in  Englcmd  or  Scotland  upon 
which  to  settle.  He  lived  in  hired  houses  in  Scotland,  and  did  not  find  a  suitable  estate  till 
1839^  in  Scotland,  when  he  purchased  it,  and  had  lived  there  ever  since. 

Held  (retrersine  judgment),  That,  though  he  had  intended  in  1837  to  abandont  and  did  then 
abandon,  his  yamaica  domicile,  yet  he  had  not  acquired  a  new  domicile  tiU  1839,  when  he 
purchased  and  settled  on  his  estate  in  Scotland. 

This  was  an  acdm  by  Mrs.  Mary  Anne  Bell  or  Kennedy,  wife  of  Captain  Kennedy  of  Bennane, 
against  her  &iher,  John  Bell,  Esq.  of  Enterkine,  to  recover  her  share  of  the  goods  in  commlmion 
Blling  due  on  the  death  of  her  mother  in  1838.  The  claim  was  foimded  on  the  state  of  the  lav 
prior  to  18  and  19  Vict  c.  23,  §  6.    (See  a  like  case,  ante,  p.  9^8.) 

The  defender  pleaded  inter  alia,  that  at  the  time  of  his  wife's  deaA  he  was  domiciled  in 
Jamaica,  and  by  the  lav  of  the  domicile  such  a  claim  was  incompetent. 

The  record  was  closed,  and  a  proof  taken,  and  the  Lord  Ordinary  (Kinloch)  held,  that  the 
defender  was  in  1838  domiciled  in  Scotland.  On  reclaiming  note,  the  Second  Division,  on  17th 
Jriy  1863,  adhered.    The  cause  proceeded,  and  ultimately  the  defender  appealed. 

The  main  facts  bearing  on  the  question  of  domicile  were  as  follows  : — The  defender  was  bom 
in  Jamaica  of  parents  domiciled  there.  He  was  sent  when  about  the  age  of  two  years  to  be 
educated  in  Scotland,  and  remained  there  till  he  was  of  the  age  of  twenty-two  years.  He  then 
Tctnmed  to  Jamaica  to  carry  on  his  father's  business  of  a  sugar  planter  on  his  paternal  estate  of 
Woodstock.  In  1828  he  married  in  Jamaica  Miss  Hosack,  a  Scotch  lady,  and  mother  of  the 
Ripcsident.  He  made  a  considerable  fortune  in  Jamaica,  but  in  consequence  of  the  abolition  of 
mety,  and  other  causes,  he  made  up  his  mind  to  leave,  and  actually  left  Jamaica  in  1837  for 
tfnA,  aaA  set  sail  to  Scotland,  and,  a  few  days  after  his  arrival,  took  up  his  residence  with  his 
Bodier-in-Utw  m  Edmburgh.  He  then  began  to  look  out  fen-  an  estate  m  England  or  Scotland. 
He  next  took  a  Inmished  house  meanwhile  in  Ayrshire,  and  then  his  mfe  died  in  1 838.  He  had 
been  in  treaty  for  more  than  one  estate  bdbre  that,  but  had  not  fixed  on  any ;  and  it  was  not  till 
1839  that  be  purchased  the  estate  of  Enterkine  in  Scotland,  where  he  had  lived  ever  since. 

Sir  R.  Palmer  Q.C,  and  CotUm  Q.C,  for  the  appellant,  contended,  that,  though  Mr.  Bell  had 
ntoded  never  to  return  to  Jamaica  when  he  left  it  in  1837,  still  he  did  not  acquire  any  new 
dtnw^  till  1839,  when  he  settled  on  his  own  estate  in  Scotland,  and  therefore  the  original 
ttonicile  being  in  force  at  his  wife's  death,  the  present  action  was  incompetent. 

Anders  Q-C.,  and  Mellisk  Q.C„  for  the  respondent,  contended,  that  the  domicile  became 
Scotch  the  moment  Mr.  Bell  arrived  In  Scotland  in  1837,  and  therefore  the  action  was 
competent 

The  arguments  were  confined  entirely  to  the  question  of  domicile,  and  turned  exclusively  on 
■Bferences  to  be  drawn  from  the  facts  and  documents  in  the  case.   The  following  cases  were 

'  See  preWous  report  i  Macph.  1 127  :  35  Sc  Jur.  651 :  36  Sc.  Jur.  385.  S.  C.  L.  R.  i  Sc. 
Ap.  307  :  6  Maq>h.  H.  L.  69 :  40  Sc.  Jur.  476. 
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referred  to— Lashley  v.  Hoge,  4  Paton,  581  ;  SonmvUU  v.  Sonurville^  5  Ves.  787 ;  Mawtrv 
Monro,  i  Rob.  App.  492  ;  Moorhouse  t.  Lord,  10  H.  L.  C  273  ;  Aiiman  v.  Aikmtm,  3  Macq. 
Ap.  C.  877,  ante,  p.  997  ;  fVM'cier  v.  Hume,  7  H.  L.  C.  1 59 ;  MaxwtU  v.  Maclun,  3a  Sc.  Jur. 
408 ;  ante,  p.  938 ;  3  Macq.  Ap-  C.  853. 

Lord  Chancellor  Cairns. — My  Lords,  this  appeal  arises  in  an  action  commenced  in  the 
Court  of  Session,  I  regret  to  say,  so  lon^  ago  as  the  year  1858  ;  in  the  course  of  which  action 
no  less  than  sixteen  interlocutors  have  been  pronounced  by  the  Court ;  all,  or  the  greater  part 
of  vhicb,  become  inoperative  or  immaterial  if  your  Lordships  should  be  unable  to  concur  in  the 
views  taken  by  the  Court  belov  of  the  question  of  domicile. 

The  action  is  raised  by  Captain  Kennedy  and  bis  wife,  the  daughter  of  the  late  Mrs.  Bell,  and 
the  defender  is  Mrs,  Kennedy's  father,  the  husband  of  Mrs.  Bell.  The  claim  is  for  the  share, 
said  to  belong  to  Mrs.  Kennedy,  of  the  goods  held  in  communion  between  Mr.  and  Mrs.  Bell. 
This  claim  proceeds  on  the  allegation,  that  the  domicile  of  Mrs.  Bell,  at  the  time  of  her  deadi, 
on  the  28th  September  1838,  was  in  Scotland.  And  the  question  itself  of  her  domicile  at  that 
time  depends  upon  the  further  question,  what  was  the  domicile  of  her  husband  ?  Her  husband, 
the  appellant,  is  stilt  living,  and  your  Lordships  have  therefore  to  consider  a  case  which  seldom 
arises,  the  question,  namely,  of  the  domifnle  at  a  particular  time  of  a  person  who  is  stiU  living 

Mr.  Bell  was  bom  in  the  island  of  Jamaica.  His  parents  had  come  there  from  Scotland,  and  had 
settled  in  the  island.  There  appears  to  be  no  reason  to  doubt  but  that  they  were  domiciled  in 
Jamaica.  His  father  owned  and  cultivated  there  an  estate  called  the  Woodstock  estate.  His 
mother  died  when  the  appellant  was  about  the  age  of  two  years,  and  immediately  after  bis 
mother's  death  he  was  sent  to  Scotland  for  the  purpose  of  nurture  and  education.*  By  his  faifaet's 
relatives  he  was  educated  in  Scotland  at  school,  and  he  afterwards  proceeded  to  college.  His 
father  appears  to  have  died  when  he  was  about  the  age  of  ten  yean,  dying,  in  fact,  as  he  was 
coming  over  to  Great  Britain  for  his  health,  but  with  the  intention  of  returning  to  Jamaica.  The 
appellant,  after  passing  through  college  in  Scotland,  travelled  upon  the  Continent ;  and  soon  after 
he  attained  the  age  of  twenty-one  years,  be  went  out  again  to  Jamaica  in  the  year  1823  with  the 
intention  of  carrying  on  the  cultivation  of  the  Woodstock  estate,  which,  in  fact,  was  the  tmly 
property  he  possessed.  He  cultivated  this  estate,  and  made  money  to  a  considerable  amount.  He 
arrived  at  a  position  of  some  distinction  in  the  island.  He  was  the  custos  of  the  parish  of  St. 
George,  and  was  a  member  the  Legislative  Assembly.  He  marrted  his  late  wife,  then  Miss 
Hosack,  in  Jamaica,  in  the  year  1828  ;  and  he  had  by  her  in  Jamaica  three  children.  It  appears 
to  me  to  be  beyond  the  possibility  of  doubt,  that  the  domicile  of  birth  continued  during  the  events 
which  I  have  thus  described. 

In  the  year  1834  a  change  was  made  in  the  law  with  regard  to  slavery  in  the  island  of  Jamaica, 
which  introduced,  in  the  first  instance,  a  system  of  apprenticeship,  maturing  in  the  year  1838  into 
a  complete  emancipation.  This  change  appears  to  have  been  looked  upon  by  Mr.  Bdll  with 
considerable  disfavour,  and,  his  health  failing,  in  the  year  1837  he  determined  to  lea^-e 
Jamaica  and  to  return  to  some  part,  at  all  events,  of  Great  Britain.  He  entered  into  a  contiat-t 
for  the  sale  of  the  Woodstock  estate,  the  purchase  money  being  made  payable  by  certain  instal- 
ments ;  and  in  1837  he  left  the  island,  to  use  his  own  expression,  for  "good."  He  abandoned 
his  residence  there  without  any  intention  at  that  time,  at  all  events,  of  returning  to  the  island. 
He  reached  London  in  the  month  of  June  1837.  He  remained  in  London  for  a  short  time, 
apparently  about  ten  days,  and  he  then  went  on  to  Edinburgh  and  took  up  his  abode  under  the 
roof  of  the  mother  of  his  wife,  Mrs.  Hosack,  who  at  that  time  was  living  in  Edinburgh.  I  ought 
to  have  stated,  that  while  the  appellant  was  in  Jamaica  he  appears  to  have  kept  up  a  cotrespond- 
ence  with  his  relatives  and  friends  in  Scotland.  In  the  year  1833  he  acquired  (I  prefer  to  use 
the  term  acquired  rather  than  the  word  purchased)  the  estates  of  Glengabas  and  Craka.  He 
appears  to  have  taken  those  estates  mainly  in  settlement  of  a  claim  for  some  fortune  or  msxatf 
<»  his  wife  secured  upm  them. 

It  is  apparent,  however,  that  he  had  at  no  time  any  intention  of  residing  upon  Glengabers, 
and,  in  fact,  the  acquisition  of  those  estates  bears  but  little  in  my  opinion  upon  the  question  of 
domicile,  because  in  1833,  when  he  acquired  them,  his  domicile  beyond  all  doubt  was,  and  for 
some  years  afterwards  continued  to  be,  in  Jamaica.  He  wrote  occasionally  at  that  time  from 
Jamaica,  evincing  a  desire  to  buy  an  estate  at  some  future  period  in  Scotland,  if  he  could  obtain 
one  to  his  liking,  and  even  an  intention,  if  he  could  obtain  such  an  estate,  of  living  in  Scotland, 
but  nothing  definite  appears  to  have  been  arranged  or  said  upon  the  subject  and  in  &ct  at  this 
time  other  suggestions  as  to  other  localities  appear  to  have  been  occasionally  entertained  and 
considered  by  him. 

In  these  letters  he  frequently  uses  an  expression,  that  was  much  Insisted  upon  at  the  bar — the 
expression  of  "  coming  home,"  but  I  think  it  wilt  be  your  Lordships'  opinion,  that  the  argument 
is  not  much  advanced,  one  way  or  the  other,  by  that  expression.  It  appears  to  roe  to  be  obviously 
a  form  of  language  that  would  naturally  be  used  by  a  colonist  in  Jamaica,  speaking  of  the 
mother  country  in  contradistinction  to  the  colony. 

Up  to  this  point,  there  is  really  no  dispute  with  regard  to  the  focts  of  the  case.    The  birth 
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donicUe  of  the  appellant  ui  Jamaica  continued,  at  all  events,  to  1837,  and  the  onus  lies  upon 
Aoss  who  desire  to  she  v,  that  thers  was  a  chmge  in  this  domicile,  by  which  I  mean  the  personal 
iMus  indicated  by  that  word — the  anus,  1  say,  lies  upon  those  v^o  assert,  that  the  personal 
stafks,  indicated  by  that  terin,  clings  and  adheres  to  tb:  subjsct  of  it  until  an  actual  change  is 
made  by  which  the  personal  atatus  of  another  domicile  is  acquired. 

!  do  not  think  it  will  be  neces^y  to  examine  the  various  definitions  which  have  been  given 
of  the  wOTd  domicile."  The  question  which  I  will  ask  your  Lordships  to  consider  in  the  present 
case  is  in  substance  this  :  Whether  the  appellant,  before  the  28th  September  1838,  the  day  of 
the  death  of  his  wif^,  had  determined  to  make,  and  had  made,  Scotland  his  home,  with  the 
intention  <tf  establishing  himself  and  fomily  there,  and  ending  his  days  in  that  country  ?  The 
tMMs,  as  I  have  said,  is  upon  the  respondent  to  establish  this  proposition. 

1  will  ask  your  Lordships,  in  the  first  place,  to  look  at  the  facts  subsequent  to  the  return  of 
the  appellant  to  Scotland,  as  to  which  there  is  no  dispute,  then  at  the  character  of  the  parole 
endence  which  has  been  adduced,  and,  finally,  at  a  few  passages  in  the  correspondence  which 
isiaevidenc& 

As  regaurds  the  facta  which  are  admitted,  they  amount  to  this  :  The  af^Uant  lived  under  the 
roof  of  Mrs.  Hosack  from  the  time  of  his  arrival  in  Edinburgh)  in  the  year  1837,  until  the  ist  of 
Jane  183S.  He  appears  to  have  borae  the  whole,  or  the  greater  part,  of  her  housekeeping 
etpenses  during  that  time.  He  inquired  for,  and  looked  after,  various  estates  in  the  south  t» 
Scotland  especially,  and  he  indicatea  a  preference  for  the  estates  of  Blairstone  or  Auchindraine, 
of  MoUanc^  and  of  Enterkine.  With  regard  to  Biairstone  or  Auchindraine,  it  does  not  appear, 
so  far  as  I  can  discover,  to  have  been  actually  offered  to  him  for  sale.  With  regard  to  MoUance, 
before  he  came  to  any  determination  as  to  it,  it  was  sold  to  another  person.  With  regard  to 
Enterkine,  at  the  time  we  are  speaking  of,  ist  of  June  1838,  a  negotiation  had  been  going  on  by 
letters  written  between  the  appellant  and  those  who  were  proposing  to  sell  the  estate,  but  the 
offer  which  he  ultimately  made  for  it  had  at  that  time  been  refused,  and  00  ist  of  June  1838 
there  was  no  pending  offer  on  his  part  for  the  property.  Mrs.  Bell,  his  wife,  at  this  time  was 
expecting  her  confinement.  The  bouse  of  his  mother-in-law,  in  which  they  were  sojourning, 
was  not  sufficiently  commodious  for  their  wants,  and  the  appellant  took  for  one  year  a  fumish»l 
house  in  .Ayrshire,  called  Trochraigue.  He  took  it  with  no  intention,  apparently,  of  buying  the 
estate,  although  it  appears  to  have  been  for  sale,  but  with  the  intention  of  living  for  a  year  in  the 
liouss,  anl  be  hired  snvants  for  his  accommodation.  He  removed  to  Trochraigue  on  the  ist  of 
jirae  1838,  and  while  so  sojourning  there,  Mrs.  Bell  died  in  her  confinement  on  the  aStfa  of 
September  in  that  year. 

It  appears  to  me  beyond  all  doubt,  that  priw  to  tbb  time  the  appellant  had  evmced  a  great 
and  prefMnderating  preference  for  Scotland  as  a  i^ce  of  residence.  He  felt  and  expressed  a 
gnat  desire  to  find  an  estate  there,  with  a  residence  upon  it  with  which  he  would  be  satisfied. 
His  wife  appears  to  have  been  even  more  anxious  for  this  than  he  himself  was ;  and  her  mother 
and  their  friends  appear  to  have  been  eager  for  the  appellant  to  settle  in  Scotland.  There  is  no 
doubt,  that,  since  the  death  of  his  wife,  he  actually  has  bought  the  estate  which  I  have  mentioned 
~-the  estate  of  Enterkine,  and  that  his  domicile  is  now  in  Scotland.  All  that  in  my  opinion 
would  not  be  enough  to  effect  the  acquisition  of  a  Scotch  domicile.  There  was,  indeed,  a  strong 
pn>bability,  up  to  the  time  of  the  death  of  his  wife,  that  be  would  ultimately  find  in  Scotland  an 
csute  to  his  bkii^,  and  that  he  would  settle  there.  But  it  appears  to  me  to  be  equally  clear,  ihat 
^in  die  course  of  his  searches,  a  property  more  attractive  or  more  eligible  as  an  investment  had 
■Men  offered  to  him  across  the  border,  he  might,  without  any  alteration  or  change  in  the  intention 
*liich  he  expressed  or  entertained,  have  acquired  and  purchased  such  estati^  and  settled  upon 
*t  and  thus  have  acquired  an  En^^ish  domicile.  In  point  of  fact,  he  made  more  or  less  of 
CMeral  inquiry  ahor  estates  in  England ;  and  a  circumstance  is  told  ns  by  one  of  the  witnesses. 
Nr.  Telfer,  as  to  which  there  appears  to  be  no  controversy,  which  seems  to  roe  of  great  signifi- 
Boee,  Mr.  Telfer  says,  that  his  relations  entertained  great  apprehension  or  dread  that  he  would 
Mtle  hi  England— a  state  of  feeling  an  their  part  touUy  inconsistent  with  the  notion,  that  he 
■ttd,  to  their  knowledge  at  that  time,  determine  ultimately  and  finally  to  settle  in  Scotland. 

These  being  the  admitted  facts,  let  me  next  turn  to  the  character  of  the  parole  evidence  in  the 
case.  As  to  the  evidence  of  the  members  of  the  Hosack  family  and  of  the  servants,  very  little 
i*  to  be  extracted  from  it  in  the  shape  of  Information  upon  which  we  can  rely.  They  speak  of 
what  they  considered  and  believed  was  the  intention  of  the  appellant :  but  as  to  anything  he  said 
wdid,  to  which  alone  your  Lordships  could  attend,  they  tell  us  nothing  beyond  what  we  have 
hom  the  letters.  As  to  the  evidence  of  the  appellant  himself,  I  am  disposed  to  agree  very  much 
vitb  what  was  said  at  the  bar,  that  it  is  to  be  accepted  with  very  considerable  reserve.  An 
^■peDant  has  naturally,  on  an  issue  like  the  present,  a  very  strong  bias  calculated  to  influence 
■wnand,  and  he  is,  moreover,  speaking  of  what  was  his  intention  some  25  years  ago— a  matter 
^wh  I  tlunk  any  one  of  your  Lordships,  in  your  own  case,  would  find  to  be  one  of  considerable 
umnl^,  if  we  were  called  upon,  at  the  end  of  25  years,  to  state  what  was  the  intention  which 
ifoB  any  particular  subjea  we  then  entertained.   I  am  bound,  however,  to  say,  and  therein  I 
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concur  with  vhat  was  said  by  the  Court  of  Sessioa>  that  the  evidence  of  the  appellant  ai^iears  to 
be  fail  and  candid,  and  that  certainly  nothing  is  to  be  extracted  from  it  which  is  favourable  to 
.  the  respondents  as  regards  the  onus  of  proof  which  they  have  to  discharge. 

I  will  now  ask  your  Lordships  to  look  at  what  to  my  mind  appears  the  most  satisfactory  port 
of  the  case,  namely,  the  correspondence  contemporaneous  with  the  events  in  the  year  1837  and 
1838.  I  do  not  propose  to  go  through  it  at  length,  but  I  will  ask  you  to  consider  simply  cotain 
prmcipal  epochs  in  the  correspondence  from  which,  as  it  appears  to  me,  we  derive  considenbk 
light  as  to  the  intention  of  the  appellant. 

In  the  first  place,  I  turn  to  a  letter  written  by  the  appellant  on  the  26th  of  September  1837, 
three  months  after  the  appellant  and  his  wife  had  come  to  Scotland.  He  is  writing  from  Minto 
Street,  Edinburgh,  to  his  brother-in-law,  Mr.  William  Hosack,  in  Jamaica,  and  ne  says :  "1 
have  not  got  rid  of  my  complaint  as  yet,  and  still  find  difficulty  in  waUcinff  much,  and  was  obliged 
to  forego  the  pleasures  of  shooting,  on  which  I  had  so  much  set  my  heart.  This  country  is  bx 
too  cold  for  a  person  not  having  the  right  use  of  his  limbs.  In  fact,  I  have  been  little  takes 
with  anything,  and  would  go  to  Canada,  Jamaica,  or  Australia  without  hesitation.  I  enjoy  the 
fresh  butter  and  gooseberries."  Of  the  latter,  that  is,  of  the  gooseberries,  he  proceeds  to  state 
some  evil  conseouences  which  be  had  sufTered,  and  then  he  says  :  Everything  else  is  as  good, 
or  has  an  equiv^ent  fully  as  ^ood,  in  Jamaica.  My  mind  is  not  made  up  as  to  ^e  purch^irf 
an  estate.  Land  bears  too  high  a  value  in  proportion  to  other  things  in  this  country,  owing  to 
the  members  of  the  House  of  Commons  and  of  Lords  being  all  landowners  and  having  thereby 
received  greater  legislative  protection.  The  reform  voters  begin  to  see  this,  and  as  soon  as  the 
character  of  the  House  of  Commons  changes  enough,  (and  it  is  changing  prodigiously,)  the  valw 
of  land  will  come  to  its  true  value  in  the  state.  I  have  formed  these  views  since  I  came  home, 
and  have  lost  in  proportion  my  land  buying  mania."  Thus  having,  as  I  have  stated,  a  domicile 
by  birth  in  Jamaica,  and  having  come  to  this  country  with  an  mdeterminate  view  as  to  vlut 
property  he  should  become  the  purchaser  of,  writing  three  months  afterwards  he  says :  "  1  have 
been  little  t^dcen  with  anything,  and  would  go  to  Canada,  Jamaica,  or  Australia  wiUiout  heuu- 
tion."  Nothing  can  be  more  significant  as  to  the  absence  of  any  deto-mination  in  his  mmd 
to  make  Scotland  bis  find  home,  and  to  spend  the  remainder  of  his  days  there. 

I  come  to  the  37th  of  December  1837,  when  the  appellant,  again  writing  to  the  same  brother- 
in-law  in  Jamaica,  says,  "  As  to  the  country,  I  like  none  of  it  I  have  not  purchased  an  estate, 
and  am  not  likely  to  do  so.  I  had  my  guns  repaired,  and  bought  a  pointer,  purchased  the 
shooting  for  an  estate  for  ;^io,  have  never  been  there,  nor  fired  a  shot  anywhere  else.  Hare 
had  a  fishing  rod  in  my  hands  only  for  two  hours,  and  caught  nothing.  I  bought  a  horse,  and 
might  as  well  have  bought  a  bear.  He  bites  so,  it  would  have  been  as  easy  to  handle  the  one 
as  the  other.  I  exchanged  him  for  a  mare,  and  positively  I  have  sent  her  to  enjoy  herself  in  a 
farm  straw  yard,  without  ever  having  been  once  on  her  back,  or  even  touched  her  in  any  way." 
Here  again  we  find,  that,  so  far  from  his  expressing  a  Uking  for  the  country  upon  beuer 
acquaintance,  he  says  he  does  not  like  it,  and,  so  far  from  a  determination  to  purdiase  an  estate 
in  Scotland  and  end  his  days  upon  it,  he  says,  I  have  not  purchased  an  estate,  and  am  not 
likely  to  do  so." 

Passing  over  three  months  more,  I  come  to  a  letter  dated  the  20th  of  March  1838,  by  Mrs. 
Bell,  the  wife's  expressions  being  even  more  s^ificant  Chan  those  of  her  husband ;  (otit  is 
obvious,  that  she,  of  the  two,  was  more  inclined  to  s^tle  in  Scotland.  She  writes,  "  The  extreme 
'  severity  of  the  winter  has  put  us  a  good  deal  oat  of  conceit  of  Scotland,  but,  independent  al  that, 
I  don't  find  the  satisfoction  in  it  I  anticipated.  If  circumstances  permitted  me,  I  would  not  aund 
to  return  to  Jamaica,  though,  I  daresay,  after  being  here  a  few  years,  I  might  not  like  iL  Hui 
country  is  so  gloomy,  it  is  sadly  depressing  to  the  spirits,  so  unlike  what  one  has  been  used  to  in 
dear  lovely  Jamaica.  The  vile  pride  and  reserve  of  the  people  is  here  too  a  great  source  of 
annoyance.  A  man  is  not  so  much  valued  on  the  manners  and  education  of  a  gentleman  as  <a 
the  rank  of  his  great  grandfather,  that  is  to  say,  among  a  certain  class.  You  wUl  perceive  from 
this,  that  we  are  still  at  Number  9.  ,Bell  has  several  properties  in  view,  but  is  as  undetermiocd 
about  where  we  may  setde  as  when  he  left  Jamaica,  Next  week  he  goes  to  Ayrshire  to  loi^  ^ 
an  estate,  and  from  thence  to  Galloway  and  Dumfriesshire.  If  we  don't  fix  very  sooo,  «e 
purpose  taking  a  furnished  house  in  the  country  for  twelve  months."  Now  the  whole  d  this 
passage,  I  think,  is  of  considerable  importance,  but  the  last  sentence  I  have  read  afiixds  a  ker 
which  may  be  useful  in  letting  us  into  the  design  of  the  spouses  in  taking  the  furnished  boiue  « 
Trochraigue.  The  interpretaticoi  given  by  this  letter  i^  that  it  was  eqiUTalent  tosayin&Ait 
they  had  not  at  that  time  fixed  upon  a  residence. 

I  pass  on  for  two  mmiths  more.  The  offer  which,  in  the  interval,  he  had  made  for  EntcHoK 
had  oeen  refused.  The  furnished  house  at  Trochra^ue  had  been  taken.  The  appellant  and 
wife  were  upon  the  eve  of  taking  possesuon  of  it  on  the  ist  of  June  1838 ;  and  on  the  2&b  of 
May  1838  the  appellant  writes  to  his  brotlm^in-law  in  Jamaica :  "  I  have  tak&x  a  country  hattt 
atTrochri^.  I  leave  this  for  it  on  the  ist  of  Jime.  It  is  situated  two  miles  from  Girraii,idiich 
is  twenty  miles  west  of  Ayr,  on  the  sea  coast.    Therefore,  for  the  next  twelve  months>  yoscu 
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address  to  mCjTrochri^,  near  Girvan,  Ayrshire,  Scotland.  The  offer  which  I  wrote  you  I  have  made 
for  Enterldoe  !  received  no  answer  to  until  sixteen  days  after,  and  then  I  got  an  answer  stating, 
that  they  had  a  better  offer.  Of  this  I  believe  as  much  as  I  like,  for  I  see  it  advertised  again  in 
Saturday's  paper.  I  do  not  know  whether  I  shall  make  anything  of  this  estate  for  the  present, 
and  [  care  not.  It  is  still  very  cold,  and  if  1  do  not  make  a  purchase  in  the  coui-se  of  this  year, 
]  perhaps  will  take  a  trip  next  summer  to  the  south  of  France,  and  see  whether  I  don't  find  it 
■anner  there."  That  is.  to  say,  in  the  next  summer,  which  would  be  the  summer  of  1839,  he 
ws  in  expectation,  that  Mrs.  Bell  and  his  family  would  be  able  to  accompany  him  to  **  uke  a 
trip  to  the  south  of  France,  and  see  whether  he  did  not  find  it  warmer  there,"  not,  as  it  seems  to 
me,  for  the  purpose  of  enjoying  a  temporary  sojourn,  but,  if  he  found  it  a  more  agreeable  climate, 
for  the  purpose  of  making  it  his  permanent  residence. 

There  is  only  one  other  passage  to  which  I  would  ask  your  Lordships'  attention.  It  is  in  a 
letter  written  one  month  afterwards,  while  Mr.  and  Mrs.  Bell  were  at  Trochraigue,  on  the  i6th 
<rf  June.  Writing  to  Mr.  William  Hosack,  the  appellant  says  ;  "  There  are  several  gentlemen's 
seats  in  the  neighbourhood,  hut  none  of  them  reside  in  them.  We  will  probably  have  only  three 
or  four  acquaintances^  and  shall  be,  in  that  respect  much  the  same  as  in  Jainaica.  We  must, 
bovevnr;  make  the  most  of  it  for  twelve  months,  in  the  hope  that,  during  that  time,  I  may  be 
able  to  find  some  estate  that  will  be  suitable  for  me  as  a  purchase." 

I  6nd  notbit^  after  this  in  the  correspondence  material  before  the  death  of  Mrs.  Bell,  and  the 
bst  sentence  I  have  read  appears  to  me  to  sum  up  and  to  describe  most  accurately  the  position 
in  which  tbe  ain)eUant  was  at  Trochraigue ;  he  was  there  in  the  hope  that,  during  the  "  12 
nNaths,"  he  might  be  able  to  6nd  some  estate  that  will  be  suitable  to  him  for  purchase  ;  and 
npoQ  that  contingency,  as  it  seems  to  me,  depended  the  ultimate  choice  which  he  would  make  of 
Scotland  or  some  other  country  as  a  place  of  residence.  If  his  hope  should  not  be  realized,  I  see 
Dothing  which  would  lead  me  to  think,  but  everything  which  would  lead  me  to  doubt,  that  he 
would  have  elected  to  remain  in  Scotland  as  his  place  of  residence. 

It  appeal^  to  m^  on  the  whole,  upon  consideration  of  the  facts  which  are  admitted  in  the  case, 
and  the  parole  evidence,  and  the  correspondence  to  which  I  have  referred,  that,  so  far  from  the 
respondents  having  discharged  the  onus  which  lies  upon  them  to  prove  the  adoption  of  a  Scotch 
doQticile,  they  have  entirely  failed  in  discharging  that  burden  of  proof,  and  that  the  evidence 
leads  quite  in  the  opposite  direction.  There  is  nothing  in  it  to  shew,  that  the  appellant's  personal 
sutus  of  domicile  as  a  native  and  an  inhabitant  of  Jamaica  has  been  changed  on  coming  here  by 
that  which  alone  could  change  it— his  assumption  of  domicile  in  another  country.  I  am  therefore 
mtfonnnately  unable  to  advise  you  to  concur  in  the  opinion  of  the  Court  of  Session.  The  Lord 
Ordinary  entertained  the  opinion,  that  the  ajppellant,  from  the  first  moment  of  his  arrival  in  Scot- 
land,  and  of  his  sojourn  at  Mrs.  Hosack's  house,  had  acquired  a  Scotch  domicile.'  But  nothing 
coidd  bemore  temporary—  nothing  more  different  from  the  state  of  things  that  would  lead  to  the 
cooclusi<»i  of  the  assumption  of  a  Scotch  domicile,  than  the  circumstances  under  which  that 
sojourn  took  place.  Lord  Cowan,  in  delivering  the  opinion  of  tbe  Court  of  Session,  appears,  on 
the  other  hand,  to  have  thought,  that  the  Scotch  domicile  was  not  acquired  at  the  time  of  arrival 
in  Scotland,  but  was  acquired  at  the  time  of  taking  possession  of  Trochraigue.  But  if  we  are  to 
pot  upon  the  occupation  of  Trochraigue  the  interpretation  which  the  appellant  himself  put  upon 
It  at  the  time,  so  far  from  its  being  an  assumption  of  a  Scotch  domicile,  it  appears  to  me  to  have 
borne  an  entirely  different  construction,  and  to  have  been  a  temporary  place  of  sojourn,  in  order 
Uut  a  determination  might  be  arrived  at  in  the  course  of  the  sojourn  as  to  whether  a  Scotch 
domicile  should  or  should  not  ultimately  be  acquired. 

There  is  one  passage  in  the  judgment  of  the  Court  of  Se?sion  delivered  by  Lord  Cowan,  to 
which  I  must  ask  yotir  Lordships  more  particularly  to  refer,  for  it  appears  to  me  to  afford  a  key 
to  what  I  think,  with  great  respect,  I  must  call  the  fallacious  reasoning  of  the  judgment  After 
^Kakii^  of  tbe  parole  evidence  given  by  the  appellant,  Lord  Cowan  uses  these  words :  "  For, 
aiier  a^  what  do  the  sutements  of  the  defender  truly  amount  to  ?  Simply  this,  that  prior  to 
September  1838,  he  had  not  fixed  on  any  place  of  permanent  residence,  and  had  not  finally  made 
Bp  his  mind  or  formed  any  fixed  intention  to  settle  in  Scotland  before  he  bought  Enterkine. 
Tbere  is  no  statement  that  be  had  it  in  his  mind  to  take  up  his  residence  elsewhere  than  in 
Scotland."  If  I  read  these  words  correctly,  Lord  Cowan  appears  to  have  intimated,  that,  in  his 
opinion,  it  would  not  be  enough  to  find,  that  the  appellant  bad  not  fixed  on  any  place  of  per- 
manent residence  prior  to  September  1838,  and  had  not  decidedly  made  up  his  mind  or  formed 
a  fixed  intention  to  settle  in  Scotland,  unless  proof  were  also  adduced,  that  he  had  it  in  his  mind 
to  take  up  his  residence  elsewhere  than  in  Scotland.  I  venture  to  think,  that  would  be  an  entirely 
UUadous  mode  of  reasoning,  and  would  be  entirely  shifting  the  position  of  the  proof  which  has 
to  be  brought  forward.  The  question,  as  it  seems  to  me,  is  not  whether  he  had  made  up  bis 
mind  to  take  up  his  residence  elsewhere  than  in  Scotland,  but  the  question  is.  Had  he,  prior  to 
September  1838,  finally  made  up  his  mind  or  formed  a  fixed  intention  to  settle  in  Scotland  ?  Lord 
Cowan  appears  to  admit,  that  the  parole  evidence  itself  would  shew,  that  that  had  not  been  done  ; 
and  that  parole  evidence  is,  in  my  mind,  fortified  and  made  very  much  more  emphatic  by  the 
eridence  of  the  correspondence  to  which  I  have  referred. 
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I  have  humbly^  therefore,  to  advise  your  Lordships  to  assoilzie  the  defender  from  the  condusioiu 
of  the  summons,  and  to  reverse  the  sixteen  mterlocutors  which  have  been  [UH>nounced  by  ihe 
Court  below. 

•'  Lord  Cranworth. — My  Lords,  since  your  Lordships  separated  on  Tuesday,  I  thought  that  I 
should  best  discharge  my  duty  by  making  a  slight  analysis  of  the  evidence  bearing  upon  this 
qucition  of  domicile.  The  conclusion  at  which  I  had  arrived  was  so  strong  in  conformity  with 
what  has  been  expressed  by  my  noble  and  learned  friend,  that  I  thought  that  the  best  course  I 
could  take  in  order  to  explain  my  view  to  your  Lordships,  and  that  the  parties  might  see  that  it 
had  not  been  a  view  formed,  or  expressed,  hastily,  would  be  to  put  down  a  reference  to  all  the 
letters  and  evidence  which  bore  upon  the  question.  But,  having  done  so,  1  must  state  to  your 
Lordships,  that  the  whole  course  of  the  evidence  has  been  so  thoroughly  gone  through  by  my  noble 
and  learned  friend,  that  1  feel,  that  I  should  be  rather  wasting  your  Lordships'  time,  if  I  were  to 
attempt  to  go  over  again  that  which  has  been  so  completely  exhausted  by  him. 

Now  1  agree  with  what  was  stated  by  Mr.  Anderson  when  he  said,  that  it  was  remarked  by 
Lord  Loughborough,  that  prim^  facie  the  place  where  a  man  is  must  be  taken  to  be  hisdonucile. 
Where  he  died  was  the  expression  there,  but  I  think  the  same  observation  must  apply  to  any  time 
in  his  life.  Therefore,  I  think  it  is  fair  to  say,  that  primA  facie,  on  the  28th  of  September  1838, 
when  Mrs.  Bell  died  at  Trochraigue,  where  they  were  all  residing  at  that  time,  Trochraigue  must 
be  taken  as  the  domicile,  if  there  was  no  other  evidence  upon  the  subject.  If  we  were  tdd 
simpiicittr^  that  Mr.  and  Mrs.  Bell  were  living  at  Trochraigue  in  Scotland,  and  that  there  Mrs. 
Bell  died,  you  might  assume  that  that  was  their  domicile.  But  that  is  easily  rebutted,  because 
undoubtedly  the  ^rst  inquiry  as  to  the  domicile  of  anybody  is,  what  was  his  domicile  of  origin? 
Now,  that  that  was  Jamaica  is  not  disputed.  That  it  continued  in  Jamaica  up  to  the  month  rf 
April  1837  is  not  and  cannot  be  disputed.  His  residence  there  was  interrupted  for  his  cducaiioo, 
partly  in  Scotland  and  partly  on  the  Continent,  but  thither  he  returned  immediately  afterwards; 
there  he  married,  and  there  he  had  his  family  ;  there  he  set  up  his  Lares,  (as  was  said,)  and  there 
he  conti.iued  (as  I  have  stated)  till  April  1837,  and  would  probably  have  continued  much  longer, 
but  that  his  health  began  to  fail  in  1836,  Then  he  returned  to  England.  I  say  England,  and  it 
was  really  to  England,  because  he  landed  at  Dover  ;  he  passed  a  few  days  in  London,  and  then 
went  directly  down  to  Mrs.  Bell's  mother's  house  in  Minto  Street,  Edinburgh.  \Vhen  he  came 
there,  I  have  no  doubt  in  the  world,  that  he  had  a  strong  wish  to  be  able  to  make  himself  a 
domiciled  Scotchman,  that  is  to  say,  he  had  a  strong  inclination  to  purchase  a  place  where,  as  he 
expressed  it  in  two  or  three  letters,  there  should  be  accommodation  for  a  i^ntleman's  family, 
accompanied  with  shooting,  and  so  on.  I  have  no  doubt  he  would  have  wished  to  purchase  such 
a  property  if  he  could  have  got  it,  but  after  residing  as  he  did  temporarily  with  his  mother-in-law 
for  about  nine  months,  his  inclination  seems  to  have  been  very  much  shaken.  Because,  from 
time  to  time,  as  has  been  pointed  out  by  my  noble  and  learned  friend  from  letters  written  by  him 
in  September  1837,  and  in  December  1837,  and  by  his  wife  in  March  1838,  and  in  another  byhis 
wife  m  April  1838,  which  was  not  mentioned  by  my  noble  and  learned  friend,  (which,  however, 
does  not  add  to  the  case,)  it  is  plain,  that  he  found  that  he  was  not  quite  so  much  pleased  with 
the  country  to  which  he  had  returned  as  he  expected  to  have  been  ;  and  I  think,  therefore,  that 
his  inclinations  were  a  good  deal  shaken  upon  this  subject.  Still  I  think  it  was  a  predombant 
wish  upon  his  part,  that  he  should  be  able  to  find  that  which  would  enable  him  to  make  himself 
a  domiciled  Scotchman.  He  entered  mto  negotiation  for  several  places  but  failed  ;  and  tinalJy, 
as  he  expresses  it  in  a  letter  which  has  been  alluded  to  by  my  noble  and  learned  friend,  he  says 
what  amounts  to  this  :  Because  1  cannot  get  a  place  to  purchase  such  as  I  desire,  thercf«t 
temporarily  I  will  take  a  furnished  house,  and  there  establish  mj^elf  for  a  time. 

Now,  upon  that  subject,  I  think  it  is  fair  to  say,  that  if  the  evidence  had  proved  that  he  lai 
come  to  the  conclusion  :  "  I  have  firmly  determined  to  be  a  Scotch  person,  and  notlung  daU 
prevent  my  getting  a  Scotch  estate.  I  like  Scotland,  and  I  will  be  there ;  and  as  I  cannot  get 
immediately  a  permament  residence  there,  I  will  be  content  for  the  present  with  a  temporary 
one — "  I  think  that  would  da  There  is  no  mystery  in  this  question  of  domicile.  What  was  said 
upon  the  subject  by  Lord  Wensleydale  in  one  of  the  cases  is,  I  think,  perfectly  correct  It  is  not 
necessary  that  you  should  be  the  owner  of  a  fee  simple  in  the  country,  that  you  should  be  a  free- 
holder, or,  that  you  should  be  a  leaseholder,  or  even  that  you  should  be  the  occupant  of  a  house 
at  all.  I  think  the  theory  goes  to  this,  that  if  you  establish  that  there  was  a  determination  to  live 
in  Scotland,  and  if  the  party  goes  and  lives  at  an  hotel,  that  is  enough.  He  is  there — that  is  the 
factum;  and  there  is  also  the  animus;  and  the  two  unitedly  constitute  the  domicile.  But  here 
it  appears,  that  Mr.  Bell  took  that  furnished  house  not  only  till  he  could  get  Enterkine  or  some 
other  place,  but  till  he  could  make  up  his  mind  what  to  do  ;  because,  when  writing  to  his  friend 
or  relative  as  to  his  taking  Trochraigue,  he  says — "  I  shall  look  out  and  see,  and  if  I  do  not 
better  satisfied  I  shall  go  to  the  south  of  France."  I  do  not  allude  to  these  expressions  as  shewiifi 
that  he  meant  to  establish  himself  in  the  south  of  France,  but  as  shewing  the  very  indetemriMte 
state  of  his  mind  during  the  time  of  his  residence  at  Troclu-aigue. 

That  being  so,  the  case  seems  to  me  to  be  exhausted,  because  whatever  might  have  been  ws 
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dMi'mus  (and  I  think  there  h  no  proof  of  a  determined  attimas  to  be  in  Scotland,)  there  is  no 
factum,  because  be  did  not  take  that  place  as  the  bennning  of  a  permanent  residence,  but  only 
as  a  (^ce  where  be  might  look  out  and  see  what  he  should  do,  and  determine,  whether  or  not  he 
should  eventually  become  a  Scotchman.  What  was  pointed  out  by  my  noble  and  learned  friend 
seems  to  me  to  be.'perfectly  clear,  that  some  of  his  relatives  had  a  dread,  that  if  in  the  mean  time, 
while  be  was  living  in  Scotland,  some  pleasant  country  house  across  the  border,  in  Northumber- 
land, had  offered,  be  might  very  likely  have  been  led  to  purchase  it,  and  so  have  taken  up  his 
permanent  residence  in  England  ;  and  had  he  done  so,  nobody  could  have  said,  that  by  so  doing 
he  had  changed  his  intention.  He  had  never  formed  any  intention  inconsistent  with  his  taking 
a  house  on  the  southern  side  of  the  Tweed  instead  of  the  northern.  Upon  these  grounds  I 
entirely  agree  with  the  conclusion  arrived  at  by  my  noble  and  learned  friend. 

Lord  Chelmsford. — My  Lords,  I  agree  with  my  noble  and  learned  friends,  that  Mr.  Bell 
had  not  acquired  a  domicile  in  Scotland  at  the  time  of  his  wife's  death  in  September  1838. 
Questions  of  domicile  are  frequently  difficult  and  perplexing,  not  so  much  from  the  want  of  a  defini- 
tioo  of  the  term  domicile,  as  from  the  equivocal  xad  often  conflicting  circumstances  upon  which 
the  esubUsbmeut  of  a  domicile  depends. 

This  case  being  one  oi  an  alleged  change  of  domicile,  it  is  necessary  to  bear  in  mind,  that  a 
domicile^  althou^  intended  to  be  abandoned,  will  continue  until  a  new  domicile  is  acquired — 
nniii  thm  is  not  only  a  fixed  intention  of  establishing  a  permanent  residence  in  some  other 
coontcy,  but  uotU  also  this  intention  has  been  carried  out  by  actual  residence  there.  It  may  be 
concraed,  that  if  the  intention  of  permanently  residing  in  a  place  exists,  a  residence  in  pursuance 
of  that  intention,  however  short,  will  establish  a  domicile. 

Mr.  Bell's  original  domicile  was  Jamaica,  and  it  is  for  the  respondents,  who  rely  upon  a 
change  of  domicile,  to  prove  that  such  change  took  place.  The  change  of  domicile  (if  any)  must 
be  dated  subsequently  to  April  1837,  when  Mr.  Bell  turned  his  back  upon  Jamaica,  and.  appar- 
endy  with  the  intention  of  never  returning  to  the  island.  The  learned  counsel  at  one  time  seemed 
disposed  to  argue,  that  Mr.  Bell,  having  a  fixed  intention  of  making  Scotland  his  future  residence, 
the  moment  he  quitted  Jamaica  with  that  view,  he  acquired  a  Scotch  domicile.  But  as  intoition 
alone  is  not  sufficient  to  constitute  domicile,  this  argument  was  not  much  insisted  on. 

It  was  contended  with  more  plausibility,  that  if  Mr.  Bell  left  Jamaica  with  the  intention  of 
never  returning,  but  of  purchasing  land  in  Scotland,  as  soon  as  he  arrived  in  Scotland  and  set 
about  this  intention,  he  acquired  a  domicile.  I  do  not  think,  however,  that  there  is  a  sufiicient 
proof  of  a  fixed  intention  on  the  part  of  Mr.  Bell  to  purchase  an  estate  in  Scotland,  and  not 
dsewhere,  with  a  view  to  a  permanent  residence,  until  he  became  the  purchaser  of  Enterkme, 
whereas  after  the  period  when  the  respondent's  case  requires  that  the  domicile  should  be  estab- 
fished,  he  was  certainly  upon  the  look  out  (if  I  may  use  the  expression)  for  a  place  in  Scotland, 
and  would  no  doubt  have  closed  with  any  advantageous  offer.  But  it  seems  to  me  to  be  equally 
clear,  that  he  was  not  so  wedded  to  the  idea  of  a  residence  in  Scotland,  as  that,  if  anything  more 
eligible  bad  presented  itself  in  England,  he  would  not  have  embraced  it.  To  use  his  own 
expression  upon  his  examination  in  the  cause,  he  had  "  no  fixed  intention  as  to  what  he  was  to 
do  for  the  future." 

No  doubt,  if  he  could  have  purchased  Enterkineon  satisfactory  terms  before  his  wife's  death, 
he  wonld  have  become  the  owner,  and  from  the  moment  of  the  purchase  the  change  of  his  domi- 
cile would  have  been  complete.  But  the  negotiations  for  Enterkine  were  broken  off  before  his 
wife's  death,  and  they  were  not  renewed  till  the  following  year ;  although  he  may  have  kept  His 
eye  upon  the  estate,  and  never  have  altogether  abandoned  the  idea  of  becoming  the  purchaser 
of  it 

I  agree  with  Mr.  Anderson,  that,  if  a  person  has  a  fixed  intention  to  acquire  a  domicile  in  a 
cenain  place,  any  residence,  howevo'  slight  or  temporary  in  its  character,  following  upon  that 
intention,  and  in  pursuance  of  it,  will  be  sufficient  to  establish  the  domicile.  Therefore,  if  the 
temporary  residence  at  Trocbraigue  had  been  connected  with  an  intention  on  the  part  of  Mr. 
Bell  permanently  to  reside  in  Scotland,  the  fact,  coupled  with  the  intention,  would  have  given  a 
Scotch  domicile.  But  the  act  of  taking  this  residence  furnishes  in  itself  no  proof,  that  Mr.  Bell 
had  made  up  his  mind  to  a  permanent  residence  in  Scotland,  and  without  the  proof  of  this 
essential  element  in  the  constitution  of  domicile,  the  residence  at  Trocbraigue  is  of  no 
consequence. 

As  Lend  Moncreiff  said  in  Munro  v.  Munro,  "  It  is  a  settled  rule  in  the  constitution  of  a 
domicile,  that  it  is  not  formed  or  proved  by  the  mere  fact  of  residence,  however  long  continued, 
without  the  offimwj  or  purpose  of  permanent  domiciliation,  much  more  (where  the  question  is, 
whether  a  man  at  the  age  of  thirty  one  has  changed  his  domicile,  abandoning  that  which  be  bad 
hdd  from  his  birth)  must  there  be  proof  not  only  of  the  fact  of  residence  elsewhere  for  a  given 
time,  but  of  an  intention  to  constitute  a  new  domicile  in  exclusion  of  the  old.  The  question  is 
one  partly  of  fact,  but  still  more  of  intention,  and  unless  both  be  proved  either  directly,  or  as 
matter  ftf  necessary  inference,  the  change  of  domicile  cannot  be  presumed  to  have  taken  place.*' 

I  diink  the  respondents  have  failed  to  prove  Mr.  Bell's  intention  to  acquire  a  new  domicile 
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before  the  death  of  his  wife  on  the  28th  of  September  1S38,  and  therefore,  that  tbe  interioculon 
fiodiog  that  he  became  domiciled  in  Scotland  at  this  date  ought  to  be  reversed. 

Lord  Westbury. — I  have  very  few  words  to  add  to  what  has  been  already  st^ed  to  your 
Lordships  ;  and,  perhaps,  even  those  are  not  quite  necessary. 

What  appears  to  me  to  be  the  erroneous  conclusion  at  which  the  Court  of  Session  arrived  is  in 
great  part  due  to  the  circumstance,  frequently  lost  sight  of,  that  the  domicile  of  origin  adheres 
until  a  new  domicile  is  acquired.  In  the  argument  and  in  the  judgment  we  find  constantly  the 
phrase  Ased,  that  he  bad  abandoned  his  native  domicile.  That  domicile  appears  to  have  been 
regarded  as  if  it  had  been  lost  by  the  abandonment  of  his  residence  in  Jamaica.  Now  residence 
and  domicile  are  two  perfectly  distinct  things.  It  is  necessary,  in  the  aidministration  <tf  tbe  law, 
that  the  idea  of  domicile  should  exist,  and  that  the  fact  of  domicile  should  be  ascertained  in  (vder 
to  determine  which  of  two  municipal  laws  may  be  invoiced  for  the  purpose  of  regulating  the  rights 
ol  parties.  We  know  very  well,  that  succession  and  distribution  depend  upon  tbe  Uw  of  the 
domicile.  Domicile,  therefore,  is  an  idea  of  law.  It  is  the  relation  which  the  law  creates 
between  an  individual  and  a  particular  locality  or  country.  To  every  adult  person  the  lav 
ascribes  a  domicile,  and  that  domicile  remains  his  fixed  attribute  until  a  new  and  diiferent  attri* 
bute  usurps  its  place.  Now  this  case  was  argued  at  the  bar  on  the  footing,  that  as  soon  as  Mr. 
Bell  left  Jamaica,  he  had  a  settled  and  fixed  intention  of  taking  up  his  residence  in  Scotland. 
And  if  indeed  that  had  been  ascertained  as  a  fact,  then  you  would  have  had  the  animms  of  tbe 

?iarty  clearly  demonstrated,  and  the  factum^  which  alone  would  remain  to  be  proved,  would  in 
act  be  proved,  or,  at  least,  would  result  immediately  upon  his  arrival  in  Scotland. 

The  true  inquiry ,,therefore,  is — Had  he  this  settled  purpose,  the  moment  he  left  Jamaica,  or  in 
course  of  the  voyage,  of  taking  up  a  fixed  and  settled  abode  in  Scotland  i*  Undoubtedly,  part  of 
the  evidence  is  the  external  act  of  the  party ;  but  the  only  external  act  we  have  here  is  the  goo^ 
down  with  bis  wife  to  Edinburgh,  the  most  natural  thing  in  the  world,  to  visit  his  wife's  reladms. 
We  find  him  residing  in  Scotland  from  that  time ;  but  with  what  animus  or  intenUon  his  resid- 
eact  continued  ibere,  we  have  ytit  to  ascertain.  For  although  residence  may  be  some  small 
primd  fade  proof  of  domicile,  it  is  by  no  mmns  to  be  inferred  from  the  iact  of  residence  that 
domicile  results,  even  although  you  do  not  find,  that  the  party  had  any  othtf  residence  in  exist- 
ence or  in  contemplation. 

I  take  it,  that  Mr.  Bell  may  be  more  properly  described  by  words  which  occur  in  the  Digttt— 
that  when  he  left  Jamaica  he  might  be  described  as  quarens  quo  se  conferat,  atque  ubi  fonsHtuai 
domicilium — Dig.  lib.  50,  tit.  l,  27.  Where  he  was  to  fix  his  habitation  was  to  him  at  that  time 
a  thing  perfectly  unresolved;  and,  as  appears  from  tbe  letters  which  your  Lordships  have  heard, 
that  irresolution,  that  want  of  settled  fixity  of  purpose,  certainly  continued  down  to  the  time  when 
he  actually  became  the  purchaser  of  Entcrkine.  But  the  punctum  temporis  to  which  our  inquiries 
are  to  be  directed  as  to  Mr.  Bell's  intention  is  of  an  earlier  date  than  that.  The  question  is — Had 
he  any  setded  fixed  intention  of  being  permanently  resident  in  Scotland  on  the  28tb  of  Septem- 
ber 1838  ?  1  quite  agree  with  an  observation  which  was  made  in  the  Court  of  Session,  that  the 
letters  are  the  t>est  evidence  in  tbe  case.  To  those  letters  your  Lordship^'  attention  has  been 
directed,  and  whether  you  refer  to  the  language  of  the  wife's  letters,  or  look  exclusively  at  tbe 
language  of  the  husband's  letters,  written  to  his  familiar  friends  or  bis  relatives  whom  be  left  in 
Jamaica,  it  is  impossible  to  i)rcdicate  of  him,  that  he  was  a  man  who  had  a  fixed  and  settled 
purpose  to  make  Scotland  his  future  place  of  residence,  to  set  up  his  tabernacle  there,  to  make 
it  his  future  home.  And  unless  you  are  able  to  shew  that,  with  perfect  clearness  and  satisfac* 
tion  to  yourselves,  it  follows,  that  the  domicile  of  origin  continues.  And  therefore  I  think  we 
can  have  no  hesitation  in  answering  the  question  where  he  was  settled  on  the  28th  September. 
It  must  be  answered  in  this  way :  he  was  resident  in  Scotland,  but  vitboat  the  animus  muaauH, 
and  therefore  he  still  retained  his  domicile  of  origin. 

It  is  matter  of  deep  regret,  that,  although  it  might  have  been  easily  seen  from  the  commencf- 
ment  of  this  cause,  that  it  turned  entirely  upon  this  particular  question,  yet  we  find,  that  ten  years 
of  litigation  have  taken  place,  with  enormous  expense  and  an  enormous  amount  of  attentitxi  to  a 
variety  of  other  matters  which  would  have  been  wholly  unnecessary  if  judicial  attention  had  b«n 
concentrated  upon  this  question,  which  alone  was  suf^cient  for  the  decision  of  the  case. 

Lord  Colonsav. — My  Lords,  while  I  do  not  differ  from  the  judgment  proposed,  I  cannot  say, 
that  the  case  has  appeared  to  me  to  be  so  very  clear  and  free  from  difficulty  as  it  has  appealed 
to  my  noble  and  learned  friends.  I  think  it  is  a  case  of  nicety  on  the  evidence.  But  having^e 
over  that  evidence  more  than  once  with  much  care,  and  having  listened  to  the  whole  of  tbe 
able  argument  for  the  respondents,  I  do  not  see  any  snfiicient  ground  for  rejecting  the  conchisiaa 
at  which  my  noble  and  learned  friends  have  arrived. 

The  principle  of  domicile  is  one  which  occupies  a  very  prominent  place'  in  our  law  and  in  tbe 
law  of  all  civilized  countries.  It  exercises  an  influence  almost  paramount  in  regard  to  persosal 
status  and  rights  of  succession  as  well  as  to  political  international  relations.  It  has  tberefoie 
necessarily  undergone  much  discussion  in  all  countries,  and  both  in  ancient  and  modem  times. 
Yet  there  is  perhaps  no  chapter  in  law  that  has,  from  such  extensive  discussion,  received  less  of 
satisfactory  settlement.   That  is  no  doubt  attributable,  in  no  small  degree,  to  the  nature  of  tbe 
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subject,  iovolving  as  it  does  inquiry  into  the  animits  of  persons  vho  have  either  died  ▼ithout 
luvine  any  clear  recocd  of  their  intentions,  but  aUowing  them  to  be  collected  by  inference  from 
actSOTteo  equivocal;  or  who,  being  alive  and  interested,  have  a  natural,  though,  it  may  be,  an 
nncMiscious  tendency  to  give  to  their  bygone  feelings  a  tone  and  colour  suggestwi  by  their  present 
inclinations. 

I  am  not  disposed  to  take  the  evidence  of  Mr.  Bell  as  the  corner  stone  of  my  judgment.  I 
agree  with  the  respondents  in  thinking,  that  what  Mr.  Bell  wrote  at  the  time,  and  what  he  did  at 
tbe  time,  are  better  materials  and  sa^r  grounds  for  judgment  than  what  he  says  now.  And  I 
sbcnUd  have  been  of  that  opinion  even  if  his  ev)(knce  had  been  less  open  to  criticism,  and  less 
nUnetable  than  it  is. 

The  case  presents  itself  to  my  mind  in  this  light :  Mr.  Bell's  domicile  was  in  Jamaica — not  only 
his  domicile  by  residence  and  property,  and  as  being  the  seat  of  his  mercantile  pursuits  and  all 
his  worldly  interests,  but  also  his  domicile  of  origin.  To  this  last  I  ^tiach  considerable  import- 
ance, though  I  thinly  that  the  measure  of  Its  importance  on  the  question  of  evidence  may  be  and 
in  this  case  is  modified  by,  other  considerations,  such  as  the  previous  history  of  his  family  and  of 
his  wife's  family,  and  his  own  early  associations  by  residence  in  Scotland  for  twenty  years  from 
childhood  until  manhood.  Still  I  think  the  circumstance,  that  Jamaica  was  the  domicile  of  origin 
is  not  unimportant  in  this  case,  and  especially  on  the  question  as  to  the  extinction  of  that  domi- 
cile. Then  I  think  it  is  very  clear,  that  Mr.  Bell  left  Jamaica  with  the  intention  of  never  retum- 
iQ&  or,  as  it  is  expressed  in  some  of  {he  letters,  he  left  it  "  for  good."  I  further  think,  that  bis 
leading  desire  at  that  time,  and  for  some  time  previously,  was  to  acquire  a  Unded  estate  in  Scot- 
land which  would  give  him  a  desirable  residence  and  be  at  the  same  time  a  good  investment  for 
bis  money.  This  last  was,  I  think,  a  desideratum^  for  it  appears,  that  he  intended  to  invest  in 
that  way  the  whole,  or  nearly  the  whole,  of  his  fortune,  and  was  even  disposed  to  borrow 
j£i4^ooo  or  j^i  5,000  to  enable  him  to  make  such  a  purchase  as  he  desir^  But  I  do  not  think, 
that  bis  having  sailed  from  Jamaica  with  that  intent  extinguished  his  Jamaica  domicile.  I  know 
of  DO  authority  for  that  propositicm.  Thoe  are  ^cta  to  the  effect,  that  if  Scotland  had  been  the 
domicile  of  or^in,  and  he  had  bid  a  final  adieu  to  Jamaica  and  sailed  for  Scotland,  and  had  died 
M  Uamii  the  domicile  of  origin  would  be  held  to  have  revived ;  but  there  is  no  authority  for 
saying,  that  a  person  dying  uf  transitu  from  the  domicile  of  origin  to  a  foreign  land  had  lost  the 
domicile  of  origin.  He  could  not  so  displace  the  effect  which  the  law  gives  to  the  domicile  of 
origin,  and  which  continues  to  attach  until  a  new  domicile  is  acquired  animo  et  facto.  He  cannot 
have  acquired  a  domicile  in  a  new  country  which  he  has  never  reached. 

But  Mr.  Bell  did  reach  Scotland,  and  there  the  difficulty  of  this  case  begins.  His  leading 
desire  was  to  find  in  Scotland  an  estate  such  as  he  would  be  disposed  to  invest  his  fortune  in. 
He  arrived  in  Scotland  in  June  or  July  1837.  He  immediately  set  about  prosecuting  inquiries  as 
to  estates,  chiefly  in  Ayrshire,  Dumfriesshire,  and  Galloway.  Among  these  was  the  estate  of 
Enlerkine.  For  that  estate  he  made  an  offer  in  1838  which  was  refused.  He  made  a  higher 
offer  ia  1839,  which  was  accepted.  I  have  no  doubt,  that  from  the  date  of  that  purchase  he  was 
to  be  regarded  as  a  domiciled  Scotchman.  His  leading  desire  with  which  he  left  Jamaica  and 
arrived  m  Scotland,  and  which  during  two  years'  residence  in  Scotland  he  still  entertained,  had 
now  been  realized.  He  had  found  a  property  such  as  he  had  desired,  with  a  mansion  that  suited 
him.  He  mvested  his  fortune  in  that  purchase,  and  took  up  his  abode  in  that  mansion,  and  he 
and  his  wht^  interest  thus  became  as  it  were  identified  with  that  estate  and  rooted  in  the  soiL 
The  Question  here,  however,  is,  whether  in  September  of  the  preceding  year  he  had  acquired  a 
ScMoi  domicile. 

To  that  question  an  affirmative  answer  was  given  by  all  the  fiveleamed  Judges  who  considered 
the  case  in  the  Court  below.  A  negative  answer  has  been  given  by  all  my  noble  and  learned 
friends  wtio  have  now  addressed  the  House.  In  these  circumstances,  and  it  being  very  much  of 
a  jury  question,  I  may  be  excused  for  regarding  it  as  a  question  of  some  difficulty. 

The  argument  of  the  respondents,  that  Mr.  Bell  having  quitted  Jamaica  for  good,  and  gone  to 
Scodand,  where  he  had  many  attractions,  with  the  avowed  intention  of  mvesting  his  fortune  in 
land  in  Scotland,  and  having  indicated  no  disposition  to  make  any  other  investment,  his  Scotch 
domicile  must  be  held  to  have  commenced  from  the  time  he  arrived  ia  Scotland  and  set  about 
tbe  {vosecution  and  realizadon  of  that  object,  although  in  the  mean  time,  while  prosecuting  bis 
inquiries^  he  provided  himself  with  a  temporary  habitation,  was  very  forcibly  put,  and  under 
cotaia  supposable  circumstances  must  be  entided  to  the  greatest  weight  I  do  not  think,  that 
the  aoqtustttoa  of  a  permanent  habitation  by  purchase  or  lease  is  necessary  to  domicile,  neither 
do  I  attach  importance  to  the  circnmstance^  that  his  inquiries  or  views  were  not  always  directed 
to  the  same  estate,  or  to  estates  in  the  same  county,  it  it  was  clear,  that,  prior  to  September 
18381  ^re  was  a  fixed  determination  to  invest  bis  fortune  in  land  in  Scotland,  and  to  reside 
dwre,  I  think  that  there  was  enough  of  actual  residence  to  support  the  case  of  the  respondents. 
But  I  think,  that  while  he  had  a  strong  desire  to  invest  in  land  in  ScotUmd  with  a  suitable 
in^OD  on  it,  the  fulfilment  of  that  desire  was  contingent  on  his  finding  an  estate  that  would 
^vehim  not  only  a  suitable  residence  but  also  an  adequate  return  for  his  money.  This  was 
■ndispensaUe,  because  his  whole  fortune  was  to  be  invested.   Such  an  investment  is  not  always. 
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or  easily  to  be  got,  and  it  is  to  me  by  no  means  clear,  that  if  he  had  not  been  able  within  a  short 
time  to  obtain  such  an  investment,  be  vould  have  remained  in  Scotland.  Looking  to  what 
appears  to  have  been  the  state  of  his  health,  and  the  opinion  expressed  as  to  the  climate,  it  seems 
not  at  all  unlikely,  that  in  that  event  he  would  have  lived  chiefly  in  a  wanner  climate,  and 
perhaps  occasionally  visited  his  friends  in  Scotland.  He  might  or  might  not  have  invested  in 
land  dsevhere.  But  I  do  not  see  sufficient  ground  for  holding,  that  he  had  resolved  to  make 
Scotland  the  country  of  his  residence,  except  in  the  event  of  his  being  able  to  make  such  an 
investment  as  he  desired.  In  the  mean  time  his  mind  was  unsettled  as  to  wh»«  he  should 
finally  cast  anchor.    His  location  in  Scotland  was  tentative. 

If  his  final  oTer  for  Enterkine,  in  the  spring  of  1839,  had  been  rejected,  I  see  no  reason  to 
conclude,  that  he  would  have  remained  in  Scotland  ;  and  if  he  had  then  gone  to  a  preferable 
climate  and  taken  up  his  residence  there,  I  think  it  could  not  have  been  held,  that  he  had  in  the 
previous  September  become  a  domiciled  Scotchman.  If  he  had  gone  to  Scotland  with  intent  to 
reside  permanently  there,  without  regard  to  any  particular  mode  of  investing  his  forttme,  the 
contingency  on  which  I  think  so  much  depends  would  have  been  out  of  the  case,  and  his  tocatioa 
in  Scotland  would  not  have  been  attributable  to  that  purpose  of  investigation  previous  to 
decision,  to  which,  I  think,  it  may  fairly  be  attributed.  No  doubt,  the  continuance  of  the 
residence  of  a  person  in  any  countn^,  however  long  he  has  been  there,  may.  in  a  sense,  be  said 
to  be  contingent  on  possible  future  occurrences.  But  that  has  no  resemUance  to  the  present 
case,  for  there  the  purpose  to  settle  in  a  particular  counby,  and  so  acquiring  a  domi<Hle  there, 
was  contingent,  and,  as  I  think,  in  suspense. 

Upon  these  grounds  I  am  disposed  to  concur  in  the  judgment  proposed. 

Other  defences  were  pleaded  in  the  action,  and  were  maintained  in  the  Court  below,  and  as  the 
learned  Judges  in  that  Court  were  of  opinion,  that  the  Scotch  domicile  had  been  established,  it 
was  proper,  and  indeed  quite  necessary,  for  them  to  deal  with  those  other  defences,  and  it  would 
equally  have  been  our  duty  to  have  done  so  if  we  had  taken  the  same  view  as  they  did  of  the 
import  of  the  evidence  in  regard  to  domicile ;  but  in  consequence  of  our  having  taken  a  difietent 
view  of  the  Import  of  that  evidence,  it  has  now  become  unnecessary  to  deal  with  those  other 
defences. 

Interlocutors  reversed. 

Appellants  Solicitors^  J.  W.  and  J.  Mackenzie,  W.S.;  Grahames  and  Wardlaw,  Westminster. 
— luspondent^  SotidtorSf  G.  Cotton,  S.S.C. ;  Uptons,  Johnson,  and  Upton,  London. 


MAY  26,  1868. 

Angus  Mackintosh  of  Holme,  AppeUatU^  v.  Patrick  Arkley,  Sheriff 
substitute  of  Edinburgh,  Respondent. 

Process— Preliminary  Defence — ^Time  of  Pleading— 7"^**  Statute  13  atid  14  Vict.  c.  j/S,  ^  y,  as  t9 
the  time  of  pleading  a  preliminary  defence^  is  directory  only,  and  the  Court  may  allow  Ut«be 
pleaded  along  with  pleas  to  the  merits. 

Lunatic — Warrant  to  Remove  to  an  Asylum — Reduction— Interest  of  Judge — The  Statute  55 
Geo.  III.  c.  69,  §  8,  does  not  require  evidence  to  be  given  on  oath  to  a  Sheriff  on  granting  a 
warrant  to  send  a  lunatic  to  an  a^lum.  The  Statute  applies  to  lunatics  not  cognosced  as  well 
as  those  cognosced. 

The  Sheriff  who  grants  warrant  which  is  ex  facie  regular  and  within  his  j'urisdictwM,  has  no 
interest  in  the  document  su^  as  renders  him  liaMeto  be  made  defender  in  an  action  t^re^ctiom 
of  such  warrant} 

This  was  an  action  against  the  Sheriff  substitute  of  Edinburgh,  for  reduction  of  (i)  a  warrant 
dated  13th  June  1852,  to  confine  the  pursuer  in  Sawhtonhall  madhouse;  (2)  a  madhouse  licence 
granted  by  defender  to  the  keepers  to  receive  and  oetain  the  pursuer. 

The  condescendence  alleged  certain  facts  as  to  the  grantit^  of  the  said  warrant  and  licence  by 
the  defender  as  SherifT  substitute,  and  averred,  that  the  defender  acted  maliciously,  negligently, 
recklessly,  wrongfiilly,  illegally,  and  without  probable  cause;  but  there  was  no  amclttsion  for 
damages. 

The  following  were  the  pleas  in  law  for  pursuer  :— i.  The  defender  having  malicioosly, 
negligently,  illegally,  wrongfully,  and  without  probable  cause,  made  the  order  and  granted  the 

^  See  prerioas  report  39  Sc.  Jur.  114.      S.  C  6  Macph.H.  L.  141 :  40  Sc.  Jur.  482. 
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lioeiice  craindaioed  of,  the  same,  as  also  the  several  renevals  of  the  original  licence,  oi^ht  to  be 
rtdoccd  and  set  aside.  2.  The  order  complained  of  ought  to  be  reduced,  in  respect — (i.)  Thar 
the  petition  upon  which  it  followed  was  irrelevant.  (2.)  That  sufficient  legal  evidence  was  not 
Ddered  to  establish  the  allegation  in  that  petition,  in  terms  of  the  Statutes,  (3.)  That  it  was  not 
smed  upon  the  pursuer,  or  any  one  for  his  interest.  (4.)  That  the  pursuer  had  no  opportunity 
of  coosoltiog  an  agent  as  to  his  interests,  or  of  rebutting  the  allegations  of  insanity  contained  in 
the  said  petition.  (5,)  That  it  was  signed  by  his  mother  when  under  essential  error  as  to  its 
nature  and  effect  (6.)  That  the  defender,  who  alone  is  recognized  by  the  two  earlier  Statutes, 
eren  if  it  had  been  incumbent  upon  him  to  act  in  the  circumstances,  could  do  so  only  in  con- 
jnactira  with  the  Procurator  fiscal,  under  the  4th  and  5th  Vict.  cap.  60,  §  3,  the  provisions  of 
wbicfa  Act  he  ^led  to  observe.  (7.)  That  as  in  1S52  no  one  was  in  law  a  furious  or  fatuous 
persM  or  lunatic  who  bad  not  been  either  cognosced  by  a  jury,  or  pronounced  to  be  so  by  the 
Cnirt  (tf  Sessitm,  and  as  the  pursuer  had  not  been  found  to  be  a  furious  or  fatuous  person  or 
lunatic  in  either  of  the  above  modes,  the  defender,  in  the  circumstances,  was  not  justined,  even 
in  the  view  most  htvoarable  to  hun,  in  pronouncing  an  order  for  the  confinement  of  the  pursuer, 
fltber.than  an  interim  order  for  a  fortnight,  according  to  the  provisions  of  the  Act  $5  Geo.  ill. 
eqib  6^  $  so  that  the  condition  of  the  pwsuer*s  mind  might  be  ascertained  in  the  manner 
prescribed  by  law  ;  and  (8.)  That  the  whole  [tfoceedings  were  irregular,  incompetent,  informal, 
and  ctntrary  to  law.  3.  The  defender's  pleas  in  law,  in  so  far  as  tbey  were  competent  against 
satisfying  the  production,  are  now  too  late,  and  therefore  incompetent,  having  been  virtually 
departed  from^  4.  The  defender  having  stated  no  relevant  defence,  or  set  forth  any  allegations 
in  fac^  inferring  that  the  pursue  was  a  furious  or  fatuous  person  or  lunatic,  and  justifying  the 
order  in  question,  the  pursuer  is  entitled  to  decree  simpliciter,  and  without  proof.  5.  The 
Statates  under  wluch  the  order  in  question  was  granted  being  limited  by  their  whole  tenor,  as 
a^cable  solely  to  furious  or  fatuous  persons  or  lunatics,  and  not  having  clothed  the  Sheriff 
with  any  privilege,  the  onus  (A  averring  and  proving  that  the  pursuer  was  a  furious  or  fatuous 
person  or  lunatic  is  laid  upon  the  defender. 

The  following  were  the  pleas  in  law  for  defender  : — 1.  The  action,  having  for  its  object  only 
the  redaction  of  proceedings  in  which  the  defender  has  no  interest,  is  incompetent  as  directed 
gainst  the  defender.  2.  The  pursuer's  averments  are  not  relevant  or  sufficient  in  law  to  sup- 
port die  conclusicms  <A  the  action.  3.  The  defender  in  granting  the  order  and  licence  of  June 
i8S^  complained  of,  having  acted  judicially  and  in  the  discharge  of  an  official  duty,  devolving 
on  bun  as  one  of  the  Sheriff  substitutes  of  Edinburgh,  the  present  action  is  not.maintainable  :^ainst 
him.  The  pursuer's  statements  are  not  relevant  or  sufficient  to  sustain  an  action  directed  against 
tbe  defender  for  his  actings  in  a  judicial  and  official  capacity,  or  to  support  or  infer  the  con- 
cfaisions  thereof.  4.  Res judicata ;  at  least  tbe  present  action  is  excluded,  in  respect  of  the  legal 
proceedings  above  mentioned,  and  of  tbe  result  thereof.  5.  The  pursuer's  averments  beuig 
unfounded  in  fact,  the  defender  ought  to  be  assoilzied  from  the  conclusions  of  the  action. 
&  So  far  as  regards  the  licence  granted  by  the  late  John  Thomson  Gordon,  the  action  is  not 
maintainable,  in  respect  tbe  defender  was  not  any  party  thereto,  or  in  any  way  connected 
therewith. 

The  Lord  Ordinary,  on  4th  December  1866,  sustained  the  \st  and  2d  pleas  in  law  for  the 
defender,  and  dismissed  the  action.  The  Second  Division  on  22d  December  1866,  recalled  the 
interiocutor  and  sustained  the  \st  plea  for  tbe  defender,  and  dismissed  the  action.  Against  both 
utteilacutors  the  pursuer  now  appealed. 

SirH,  Palmer  Q.C,  and  y.  Brown  Q.C.,  for  the  appellant. — The  documents  complained  of 
•ere  miurious  to  the  appellant  as  declaring  him  to  be  a  lunatic.  They  purport  to  be  granted 
BDder  the  Statutes  55  Geo.  ill.  c.  69  ;  9  Geo.  iv.  c.  34 ;  and  4  and  5  Vict.  c.  oa  The  respond- 
ent is  the  only  person  against  whom  the  action  can  lie  brought,  and  diough  malice  is  not  alleged, 
w  at  least  damages  are  not  sought,  yet  there  is  sufficient  interest  to  make  the  respondent 
defendo'.  There  was  in  the  case  excess  of  jurisdiction,  inasmuch  as  there  were  no  sufficient 
materials  before  the  Sheriff,  and  the  appellant  was  not  a  lunatic  within  the  meaning  of  the 
Statute,  not  being  cognosced,  and  he  had  no  notice  of  the  proceedings  taken  against  him— 
ferguson  v.  Malcolm^  11  D.  732.  The  defence  of  incompetency,  if  relied  on  by  the  defender, 
oi^nt  to  have  been  pleaded  in  the  first  instance  before  satisfying  production,  and  was  admitted 
loo  late— 13  and  14  Vict.  c.  36,  \  7. 

lord  Aduocate  (Gordon),  and  Mellish  Q.C,  for  the  respondent,  were  not  called  upon. 

Lord  Chancellor  Cairns. — My  Lords,  in  this  case  an  action  was  raised  in  the  Court  of 
SesaoD  in  Scotland,  for  the  purpose  of  reducing  an  order  made  by  the  Sheriff  of  Edinburgh, 
>>>d  a  licence  granted  by  the  Sheriff  of  Edinburgh,  and  tbe  action  was  raised  at  the  distance  of 
rauteea  years  from  the  time  when  this  order  was  made  and  this  licence  was  granted.  The 
^onrt  of  Sesnon  have  held,  that  the  action  is  incompetent,  and  from  that  interlocutor  of  the  Court 
ot  Sessku  this  appeal  comes  up  to  your  Lordships. 

A  pTdunuary  cmjection  to  the  decision  of  the  Court,  on  the  score  (tf  incranpetency,  was  taken 
spoQ  this  ground :  It  was  said,  that  if  the  defender  in  the  action  relied  upon  tbe  defence  of 
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incompetency,  he  ought  to  have  put  in  the  plea  to  that  effect  at  the  time  when  he  was  called  on 

to  satisfy  production.  To  support  this  argument  the  Statute  13  and  14  Vict.  c.  36,  §  7,  was 
relied  on.  But  I  think  that  when  your  Lordships  consider  that  section,  j^ou  will  have  no  diffi- 
culty in  holding,  that  all  that  that  section  was  intended  to  do  was  by  way  of  direction  to  pcMnt  out 
that  the  proper  course  for  a  defender,  who  had  a  preliminary  objection  of  that  kind  to  take, 
would  be  to  take  it  in  the  first  instance,  and  to  reserve  his  defence  on  the  merits  for  a  subsequent 
stige  of  the  case.  But  I  can  find  nothing  in  the  Statute  which  debars  a  defender  who  has  not 
taken  this  course  (doubtless  a  most  convenient  course)  from  asserting  his  defence  on  the  score  of 
incompetency,  along  with  his  defence  on  the  merits  if  he  be  so  advised.  No  doubt  it  may 
become  a  question  for  the  Court  to  consider,  if  additional  costs  are  incurred  by  that  course, 
whether  the  party  who  has  departed  from  the  directory  provisions  of  the  Statute,  ought  not  to 
bear  the  costs  thereby  occasioned. 

Passing  from  that  [veltmiQary  objection,  it  appears,  that  the  order  and  licence  which  aresoi^ 
to  be  reduced  were  made  under  the  Statute  ot  55  Geo.  iii.  c.  69,  for  the  purpose  of  authorizing 
the  confinement  in  a  lunatic  asylum  of  persons  whose  state  of  mind  required  confinement  of  that 
description.  The  first  thing,  I  think,  which  your  Lordships  have  to  consider  here  is,  whether 
}his  order  and  licence  were  within  the  jurisdictim  of  the  Sheriff,  who  made  and  granted  them, 
and  whether  ex facie  they  are  regular,  and  come  within  the  meaning  of  the  Statutes. 

Three  objections  have  been  taken  to  the  order  and  the  licence.  First,  it  is  said,  that  there  do 
not  appear  to  have  been  before  the  Sheriff  the  materials  prescribed  by  the  Statute  to  justify  such 
an  OTder  and  licence.  Now  the  55  Geo.  Hi.  c.  69,  §  8,  provides,  *'  that  firom  and  after  the  pass- 
ing of  this  Act,  no  persons  shall  be  received  into  any  house  kept  for  the  reception  and  the  care 
or  confinement  of  furious  persons  or  lunatics  in  that  part  of  the  United  Kingdom  called  Scotland, 
without  an  order  made  by  the  Sheriff,  or  Steward  depute,  or  Substitute  of  the  county  or  stewaitry 
where  such  house  shall  be,  who  shall  forthwith  satisfy  himself  as  to  the  propriety  of  granting 
such  an  order,  by  the  certificate  or  report  of  medical  persons  and  otherwise,  as  the  circumstances 
of  the  case  may  seem  to  require/'  Nothing  is  said  as  to  taking  evidence,  or  taking  evidence 
upon  oath.  There  is  to  be  the  certificate  or  report  of  medical  persons,  and  then  come  the  words 
"and  otherwise,"  that  is  to  say,  the  Sheriff  is  to  satisfy  himself  otlwrwise,  as  the  circumstanoa 
of  the  case  may  seem  to  require. 

What  was  done  in  this  case  was,  that  the  SherlfT  had  a  certificate  of  two  medical  gentlemen, 
who  declared  on  their  soul  and  conscience,  "  that,  from  our  own  personal  observation,  and  from 
the  report  of  credible  witnesses,  we  believe  the  foresaid  Angus  Mackintosh  of  Holme  to  he  in 
such  a  state  of  mental  derangement  as  to  require  confinement  in  an  asylum.**  Therefore,  so  far 
as  a  report  or  certificate  of  medical  persons  is  required  by  the  Statute,  a  report  or  certificate  was 
before  the  Sheriff.  But  in  addition  to  that  he  had  before  him  the  petition  of  Mrs.  Mackintosh, 
the  mother  of  the  appellant,  who  stated  to  him,  that  her  son,  aged  26  years,  presently  residing 
at  Edinburgh,  is  in  such  a  state  of  mental  derangement  as  to  require  the  confinement  and 
restraint  of  an  asylum  for  his  security  and  recovery,  as  appears  from  the  medical  certificate 
herewith  produced."  The  Sheriff  had,  therefore,  before  him  this  additional  circumstance— the 
representation  made  by  the  mother  of  the  appellant.  That  was  a  further  circumstance  within 
the  meaning  of  the  Statute.  And  if,  in  the  discretion  of  the  Sheriff,  the  circumstances  of  the 
case  required  no  more  than  these  materials  to  satisfy  him  as  to  the  propriety  of  granting  Uw  order, 
in  my  opinion  he  had  jurisdiction  to  make  the  order. 

But  then  it  was  said,  that  the  55  Geo.  iii.  applied,  on  the  face  of  it,  only  to  persons  vboaie 
furious  or  fatuous  or  lunatics,  and  that  that  description  comprehends  only  persons  who  are  cog- 
nosced as  lunatics.  I  find  no  authority  whatever  for  saying,  that  these  wcwds  ought  to  be  Umiud 
in  this  way.  It  appear;  to  me  from  the  whole  scope  of  the  Act,  that  the  Act  was  intended  b> 
provide  a  safer  and  more  regular  mode  for  the  confinement  of  persons  who  had  not  been 
c<^osced  who  were  abroad,  and  in  a  state  of  mind  that  required  protection. 

Then  it  was  said,  lastly,  that  the  Procurator  fiscal  should  have  intervened  in  these  proceedings 
on  the  part  of  the  Sheriff,  and  should  have  co-operated  with  the  Sheriff.  And  in  suj^rt  of  that 
argument  the  4  and  5  Vict.  cap.  60,  §  3,  was  referred  to.  But  when  your  Lordships  look  at  that 
Statute,  you  find,  that  it  does  not  in  any  way  supersede  or  interfere  with  the  old  Statute  of  the  SS 
Geo.  III.,  but  that  it  provides  for  the  summary  or  interim  custody  of  those  dangerous  lunatics 
who  might  be  in  the  hands  of  the  police,  and  might  require  to  be  put  in  confinement  of  another 
description  than  the  restraint  or  confinement  of  a  properly  licensed  medical  place  of  reception 
for  lunatics. 

It  appears,  therefore,  to  me,  that  all  the  objections  made,  both  as  to  the  want  of  jurisdiction 
and  as  to  the  irregularity  of  the  order  and  licence,  entirely  fail,  and  that  we  must  take  the  order 
and  licence  to  be  regular,  ex  facie,  and  to  have  been  within  the  jurisdiction  of  the  Sheriff.  1^ 
that  is  the  case,  then,  I  apprehend  that  the  moment  the  matter  was  within  the  Sheriffs  juris- 
diction, and  he,  acting  with  regularity,  made  this  order  and  granted  this  licence,  the  order  and 
the  licence  became  public  property,  they  passed  out  of  the  hands  of  the  Sheriff,  and  became  the 
warrant  for  any  person  who  might  have  to  act  upon  them.   And  from  that  moment  the  Sheriff 
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eeued  to  have  any  interest  in  either  of  the  documents.  And,  in  any  proceeding  instituted  for 
the  purpose  of  reducing  those  documents,  the  Sheriff  vas  clearly  a  person  who  had  no  interest, 
and  tlierefore,  as  to  him  the  action  would  be  incompetent. 

Bnt  then  it  is  said,  that  there  were  upon  the  record  here  averments  of  malice  and  want  of 
probable  cause  on  the  part  of  the  Sheriff,  in  making  the  order  and  granting  the  licence.  But 
wfaa  we  turn  to  the  conclusions  of  the  summons  we  find,  that  the  summons  contains  no  petitory 
condasioos  a^inst  the  Sheriff,  that  it  is  not  a  proceeding  against  the  Sheriff  of  the  nature  of  a 
]miceedingfor  damages  for  the  wrongous  making  of  the  order  ;  and  without  saying  whether,  upon 
these  arerments,  there  would  or  would  not  be  a  case  for  damages  against  the  Sheriff,  I  think  it 
is  quite  sufficient  to  say,  that,  in  my  opinion,  if  there  be  any  right  to  proceed  against  the  Sheriff 
at  aU,  it  most-be  a  right  to  proceed  against  him  (tx  damages,  and  not  a  right  to  proceed  against 
Imn^Tedactioa  of  this  onler  and  licence. 

I  think,  tiierefore,  that  the  decision  of  the  Court  below  was  entirely  right,  and  I  move  your 
Lordships,  that  the  appeal,  being  as  it  seems  to  me  without  foundaticHL  be  dismissed  with  costs. 

Lord  Crahworth. — My  Lords,  I  so  entirety  concur  in  what  has  fallen  from  my  noble  and 
leanKd  friend,  that  I  shall  not  trouble  your  Lordships  by  adding  a  single  observation. 

LOKD  Cheluspord. — I  entirely  concur  in  all  that  has  been  said  oy  my  nobte  and  learned 
Iriead. 

Lord  Westburv.— My  Lords,  it  must  be  recollected,  that  the  judgment  of  the  Court  below 
proceeded  entirely  on  the  question  of  competency.  The  relevancy  of  the  averment,  therefore,  is 
not  at  all  to  be  considered.  Now  the  question  of  competency  is  material  on  this  ground  :  A 
civil  action  for  the  reduction  of  an  instrument  in  Scotland  must  be  brought  against  the  party 
lianngan  interest  m  that  instrument.  The  instrument  is  the  judgment  of  a  Judge,  pronounced 
ander  statutory  jurisdiction.  The  Judge  would  have  an  interest  in  that  instrument,  if  his  conduct 
in  prffliouncing  it  were  challenged,  and  it  were  sought  to  make  him  liable  to  damages  for  having 
soacted  judicially.  But  if  that  be  not  done,  if  that  be  wholly  excluded  by  the  form  of  the  action, 
then  the  Judge  has  no  personal  interest  whatever  in  the  order  which  he  has  made  in  the  exercise 
of  his  judicial  authority ;  and  an  action  could  no  more  lie  against  him  than  it  would  lie  against  a 
persoa  who  is  appointed  law  to  have  the  custody  or  to  keep  the  record  of  such  decree  or 
judicial  order.  That  is  the  simple  ground  on  which  the  Court  of  Session  proceeded ;  and  I 
think  it  is  a  grOund  which  approves  itself  to  one's  understanding.  It  is  idle  to  say  that  here- 
after the  pursuer  may  bring  an  action  for  damages  against  the  Judge.  It  is  necessary  for  him  to 
give  to  his  present  action  a  condition  of  competency.  And  that  can  only  be  done  oy  alleging 
the  liability  of  the  Judge  and  seeking  to  enforce  that  liability. 

Upon  these  grounds,  I  am  clearly  of  opinion,  that  the  decision  of  the  Court  below  was 
perfectly  correct,  and  that  this  appeal,  which  is  a  wholly  mistaken  proceeding,  ought  to  be 
dismissed  with  costs.  It  is  to  be  regretted  that  it  is  competent  by  the  law  of  Scotland  to  raise 
a  question  of  this  kind,  after  the  lapse  of  so  long  a  period  as  fourteen  years  after  the  order  was 
pronoanced  and  carried  into  execution. 

Lord  Colonsay. — My  Lords,  1  have  nothing  to  add  to  what  has  been  said.  I  entirely 
concur  in  the  judgment  proposed,  and  in  the  grounds  which  have  been  stated  for  it. 


AppeUanfs  Solicitors,  James  Somerville,  S.S.C  ;  Simson  and  Wakeford,  Westminster.— 
Rtspindenfs  Solicitors,  Macrae  and  Flett,  W.S. ;  J.  J.  Darley,  Gray's  Inn. 


Peter  Maclaren,  Collector  for  Heritors  of  Renfrew,  Appellant,  v.  The 
Trustees  of  the  Clyde  Navigation,  Respondents. 

Vahation  of  Lands  Act— Church,  Rebuilding— Enmption  from  Assessment— 7Vi*  C.  trustees 

i^vtke  Valuation  Act  17  and  18  Fict.  e,  91,  were  not  UaMe  to  assessment,  being  only  lessfes. 

ay  thai  Act  lessus for  more  ihan  2 1  years  tusre  direcUd  to  be  entered  in  the  roll  as  proprietors. 

A*  assessment  for  rebuilding  a  parish  church,  which  falls  on  heritors,  having  been  imposed  on 

At  C.  trustees  as  propri^ors,  because  they  were  long  lessees  — 
Held  (affirming  judgment),  That  they  continued  exempt  notwithstanding  the  Act?- 

'  See  (revioas  repwt  4  Macph.  58 ;  38  Sc.  Jur.  28.      S.  C.  6  Macph.  H.  L.  81 ;  40  Sc.  Jur. 


Interlocutors  affirmed,  and  appeal  dismissed  with  costs. 
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This  was  an  appeal  from  a  decision  of  the  Second  Division  of  the  Court  of  Session,  reversing 
an  interlocutor  of .  Lord  Jerviswoode.  The  parish  church  of  Renfrew  required  rebuilding,  and 
the  heritors,  estimating  the  expense  at  ^£5500,  resolved  to  impose  an  assessment  on  the  real  rent 
of  lands  and  houses  within  the  parish  at  the  rate  of  dr.  in  the  pound.  The  Clyde  Trustees  were 
lessees  of  tVo  lots  of  ground,  works,  and  workshops  at  Qyde  Bank,  under  two  leases  for  ninety- 
nine  years,  made  near  the  end  of  the  last  century,  and  therefore  having  about  twenty  years  to  run. 
They  stood  on  the  Valuation  Roll  as  proprietors  of  these  subjects,  valued  at  the  annual  value  of 
^357  ;  but  this  was  by  virtue  of  the  Vaduation  Act  16  and  17  Vict  cap.  91,  which  made  the 
lessees  under  lone  leases  stand  in  the  place  of  proprietors.  Before  tnat  Act,  Mr.  Spiers  of 
Elderslie,  the  landlord,  was  assessed  at  only  about  ^£39.  The  assessment  on  the  Qyde  Trustees 
for  the  rebuilding  of  the  church  amounted  to  ^107.  The  heritms  contended,  that,  under  the 
Valuation  Act,  the  Clyde  Trustees  came  in  place  of  the  proprietor ;  whereas  the  Trustees  con- 
tended, that  that  Act  was  not  intended  to  put  any  new  liaoility  on  persons  not  previously  liaUe. 
And  it  was  admitted,  that  before  the  late  Act  the  lessees  were  not  liable  to  pay  such  a  demand. 
The  Trustees  having  declined  to  pay  the  sum  demanded,  the  present  action  was  brought  by  the 
Collector.  The  Lord  Ordinary  (Jerviswoode)  held,  that  the  Trustees  were  liable  ;  but  the  Judges 
of  the  Second  Division  reversed  his  decision,  and  dismissed  the  action  ;  whereupnjn  the  present 
appeal  was  brought 

The  question  turned  on  the  words  of  the  Valuation  Act.  In  the  6th  section  the  lessee  in  long 
leases  was  declared  to  be  proprietor  in  the  sense  of  the  Act,  but  was  to  deduct  from  his  rent  such 
assessment  as  was  impos«l  upon  him.  The  33d  section  says  that,  where  any  county,  municipal, 
parochial,  or  other  public  assessment  is  authorized  to  be  made  according  to  the  real  rent  of  lands 
and  heritages,  the  valuation  roll  is  to  be  taken  as  giving  the  just  amount  of  real  rent.  .^^n.  the 
41st  section  says,  that  nothing  contained  in  this  Act  shall  exempt,  or  render  UaUe  to  assessment, 
any  person  or  property  not  previously  exempt  from  or  liable  to  assessment. 

Lord  Advocate  (Gordon),  and  Meltish  Q.C.,  for  the  appellant. — It  is  admitted  the  tax  for 
rebuilding  the  parish  church  was  leviable  only  on  heritors  bd'ore  the  Valuation  Act — Ministtr  of 
Lauder,  Spott.  Pract.  191 ;  Peterhead  case,  Harlow  v.  Merchant  Maiden  Govrs.^  4  Paton,  Api 
356.  The  Valuation  Act  was  intended,  however,  to  put  long  lessees  on  the  footing  of  heritors  or 
proprietors.  The  41st  section  was  intended  to  retain  the  exemption  as  regards  certain  species  of 
property  liable  to  assessment,  but  not  to  save  a  case  like  the  present. 

Dean  of  Faculty  (Moncreiff ),  and  Anderson  Q.C.,  for  the  respondents,  were  not  called  upon. 

Lord  Chancellor  Cairns. — My  Lords,  I  should  have  been  very  glad  in  this  case,  and  no 
doubt  there  would  have  been  considerable  convenience,  if  I  had  been  able  to  advise  your  Lord- 
ships to  go  somewhat  further  than  is  necessary  for  the  actual  decision  of  the  case  brought  before 
you,  and  to  express  an  opinion  upon  various  points  which  have  been  argued  at  your  Lordships' 
bar  with  reference  to  certain  contingencies  as  to  the  assessment  of  other  property  and  otner 
persons,  which  may  hereafter  arise.  But  I  think  your  Lordships  will  agree  with  me,  that  it  is 
always  the  most  safe  course,  and  perhaps  the  only  proper  course,  to  deal  with  the  case  which  hu 
been  brought  up  for  your  Lordships'  decision,  and  not  to  express  opinions  which  might  be  held 
to  operate  u|>on  other  cases  which  at  present  have  not  arisen  for  judicial  decision. 

Now,  looking  at  this  case  in  that  point  of  view,  the  case  appears  to  me  to  be  an  extremely 
simple  one.  The  respondents  in  this  appeal  are  the  Trustees  of  the  River  Clyde.  They  arc  the 
possessors  of  certain  leasehold  property,  of  which  they  have  lefues  for  a  long  term  of  years,  whidi 
will  not  expire  for  several  years  to  come.  Those  leases  were  in  existence  at  the  time  of  the  passing 
of  the  Valuation  Act  for  Scotland  in  1854,  and  at  that  time  the  Qyde  Trustees  were  the  possessors 
of  the  leases.  And  it  has  been  admitted  by  the  counsel  for  the  appellant  in  their  argument,  that 
before  the  passing  of  the  Act  of  1 854,  the  Clyde  Trustees,  as  the  possessors  of  those  leases,  would 
not  have  been  liable  to  an  assessment  of  the  character  of  that  which  the  present  appellant  has 
been  appointed  to  levy  from  those  who  are  subject  to  it. 

In  that  state  of  things  the  Act  of  1854  no  doubt  introduced  considerable  alteration  in  the  mode 
of  valuation  and  of  assessment  in  Scotland ;  but  the  whole  of  the  enactments  of  that  Act  are 
governed  by  one  clause,  which  is  extremely  important  with  reference  to  the  present  aigumenL 
The  dause  to  which  I  refer  is  the  41st,  and  it  is  only  necessary,  that  I  should  read  the  latter  part 
of  it  "  Nothing"  (says  that  clause)  "  contained  in  this  Act  shall  exempt  from  or  render  liable 
to  assessment  any  person  or  property  not  previously  exempt  from  or  liable  to  assessmrat" 

Now,  as  I  have  already  stated,  the  respondents  were  persons  not  previously  liable  to  assess- 
ment. Their  leases  (treating  the  leases  as  property)  were  property  not  previously  liable  to  assess- 
ment ;  dierefore,  if  we  accept  the  whole  of  the  argument  at  your  Lordships'  bar,  (it  is  only  neces- 
sary to  accept  it  for  the  purposes  of  argument  and  not  for  decision,)  that  by  the  joint  opention 
of  the  6th  and  the  33d  sections,  in  ordinary  cases  the  owner  of  a  leasehold  exraeding  twenty  one 
years  in  duration  would  properly  be  put  upon  the  Valuation  Roll  as  a  proprietor — I  say  if  we 
assume  the  whole  of  that,  yet  in  reading  the  6th  and  33d  sections  we  should  be  obliged  to  lead 
in  at  the  end  of  either  or  of  both  of  those  sections  the  words  that  1  have  already  read,  which 
appear  to  me  to  be  a  saving  clause  for  the  benefit  of  any  person  standii^  in  the  position  of  the 
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respondents.    I  think  it  would  be  violating  the  letter  and  the  spirit  of  the  Act  if,  with 
to  persons  so  situated,  who  wer;  lessees  at  the  time  when  the  Act  was-passed,  and  who 
their  bargains  on  the  footing  of  the  law  as  to  assessments  as  it  then  stood^  we  were  to 
;  they,  notwithstanding  these  express  words  of  the  4i3t  section,  were  now  to  be  liable  to 
iHit  fifom  which  they  were,  previously  to  the  passing  of  the  Act,  exempt.    Upon  this 
I  simple  ground,  I  would  advise  and  suggest  to  your  Lordships,  that  the  interlocutor  of 
I  below  is  correct,  and  that  this  appeal  should  be  dismissed  with  costs. 
Cranworth. — My  Lords,  I  have  very  little  to  add  to  what  has  been  said  by  my  noble 
med  Mend.   The  object  of  the  Act,  as  stated  in  this  preamble,  was  simply  to  obtain 
''■J  ID  all  time  coming  for  making  a  valuation  roll  which  should  shew  what  was  the  real 
<f  the  lands  in  Scotland,  a  matter  which  no  doubt  before  the  passing  of  the  Act  had  often 
Rse  to  great  discussion.    It  would  be  a  strong  thing  indeed  to  construe  the  Act  so  as  to 
liable  to  pay  the  valuation  assessment  who  were  not  liable  to  pay  it  before.    I  do 
:  there  is  any  necessity  for  so  construing  it.    I  almost  think,  even  if  there  had  not  been 
section,  looking  at  the  object  of  the  Act  as  stated  in  the  preamble,  and  the  object  of  the 
oa  as  stated  in  the  first  line,  that  in  estimating  the  yearly  value  of  lands  and  heritages, 
td  such  a  course  shall  be  taken,  your  Lordships  would  have  felt,  even  without  the  41st 
,  that  you  were  at  liberty  to  say,  that  it  could  not  be  the  intention  of  the  Legislature  to  do 
[SO  unjust  as  to  make  liable  to  these  assessments  a  class  of  persons  who  were  not  pre- 
But  the  41st  section,  which,  as  it  appears  to  me,  must  be  read  as  if  introduced 
■  clause  of  the  Act,  makes  it  abundantly  clear. 
Westbury. —  My  Lords,  I  entirely  concur  in  the  judgment  proposed. 
C0LONSAY.~My  Lords,  I  also  concur  in  what  has  been  said. 

Interlocutors  affirmed,  and  appeal  dismissed  with  costs. 
Solicitors,  J.  &  H.  G.  Gibson,  W.S. ;  John  Graham,  Westminster.— /?M>7«if«/j' 
Simon  Campbell,  S.S.C. ;  ConneU  and  Hope,  Westminster. 


MAY  29,  1868. 

or  Wilson,  Appellant,  v.  Merry  and  Cuninghame,  Ironmasters, 
ts. 

and  Servant — Fellow  servants,  negligence— Foreman  of  Coal  Pit — Mines  Act,  23  and  24 

.  c.  151— H^.  was  engaged  to  work  in  the  coal  pit  of  M.,and  owing  to  defective  ventilation, 
txpiosioH  took  place  whereby  W.  was  kilted.  In  an  action  against  M.  by  IV.'s  representa' 
it  was  proved,  that  one  N.  was  underground  manager,  and  had  superintended  the  making 
:  shaft  for  ventilation  some  days  before  W.  was  employed,  M.  took  no  part  in  the  man- 
J,  and  N.  was  a  suitable  and  competent  manager,  and  furnished  with  proper  materials 

(iffirming  judgment),  That  there  -was  no  evidence  to  justify  a  verdict  against  M.  the  master 
damages, 

f-tiaiility  of  a  master  to  a  servant,  where  the  cause  of  injury  is  the  negligence  of  a  fellow 
',isonlyan  example  of  the  general  rule,  that  a  master  is  not  liable  unless  he  has  neglected 
\ich  he  has  contracted  to  do ;  and  in  general  he  does  not  contract  to  execute  in  person  the 
anmeted  with  his  business— Per  Lord  Chancellor  Cairns. 

Uudtr  the  Mines  Regulation  Act,  23  and  24  Vict.  e.  1 5 1 ,  a  cumulative  ^nalty  is  imposed 
Master  for  not  veHtiiating  a  mine,  but  his  liability  at  common  law  is  not  va/ied—Per 
Chelusford. 

was  an  appeal  from  the  First  Division  of  the  Court  of  Session.   An  action  was  brought 
V  Wilson,  the  widow  of  a  miner  employed  in  the  respondents'  coal  mine  at  Haughhead, 
Hamitton,  to  recover  damages  for  the  death  of  her  husband,  caused  by  the  negligence  of 
ipondenli"  servants.    The  condescendence  alleged,  that  the  respondents'  manager,  named 
had  erected  a  scaffold  in  a  certain  part  of  the  pit,  which  closed  up  the  ventilation.  This 
on  3ist  November  1863.   On  Monday  following,  the  deceased,  Henry  Wilson,  was 

See  pcerioas  report  5  Macph.  807 ;  39  Sc.  Jur.  426. 
i-^;4oS&Jiir.  486. 

n.  .  5  K 


S.  C.  L.  R.  I  Sc.  Ap.  326;  6  Macph. 
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engaged  to  work  in  the  mine.  A  few  days  afterwards,  one  of  the  miner's  lights  came  in  contact 
with  the  fire  damp,  which  caused  an  explosion  by  which  Wilson  was  killed.  An  action  was  ibeii 
brought  for  reparation  against  the  masters,  and  the  defenders  set  up  as  a  defence,  that  they  vete 
not  liable,  because  they  had  not  been  guilty  of  any  negligence,  and  because,  it  Neish  caused  the 
accident,  he  was  a  fellow  workman  of  Wilson  in  the  businessi  and  therefore  their  common  master 
was  not  responsible.  Issues  being  settled.  Lord  Ormidale  tried  the  case  before  the  jury,  i^ 
found  a  verdict  for  the  pursuer;  damages  £ioo.  A  bill  of  exceptions  was  tender^  by  the 
defenders'  counsel,  chiefly  on  the  ground,  that  the  Judge  told  the  jury,  that  in  the  circumstances 
Meish  was  not  a  fellow  servant  of  Wilson  within  the  rule  of  law.  On  that  subject  the  Judges  of 
the  First  Division  did  not  agree  with  the  Lord  Ordinary's  view,  and  held,  that  Neish  and 
Wilson  were  fellow  servants,  engaged  in  one  common  operation,  and  so  that  the  defendos  were 
not  liable.   They  therefore  directed  a  new  trial,  and  the  present  appeal  was  then  Ivoi^hL 

Lor^  Ormidaie  changed  the  jury  as  follows  ;  "  and, — after  explumng  that  in  law  tbe  defendm 
were  not  answerable  for  the  consequences  of  an  accident  which  coiud  not  have  been  foreMCB, 
and,  by  reasonable  care  and  caution,  prevented,  or  for  the  consequences  of  an  action  caused  by 
deceased's  own  fault,  or  the  fault  of  a  fellow  workman,  as  Bryce  must  be  held  to  have  been,  ia 
the  present  instance,  engaged  with  him  in  the  same  commtm  employment ;  and  after  also 
explaining  (he  nature  of  the  obligation  under  which  employers  lay  of  providing  all  apparatm  and 
machinery  necessary  and  proper  for  the  safety  of  their  workmen, — proceeded  to  bring  under  their 
consideration  the  circumstances  relating  to  the  ventilation  arrangement  or  system  of  the  pit  io 
question,  distinguishing  betwixt  the  keeping  clear  and  in  good  working  onlcr  the  ventilatioa 
arrangement  or  system  when  completed,  and  after  the  deceased  came  to  be  engaged  in  ibe  |Ht, 
and  defect  or  fault  in  said  arrangement  or  system  itself."  And,  in  reference  to  the  latter,  Lord 
Ormidale,  in  the  course  of  his  charge,  directed  tbe  jury  that,  '*  11  they  were  satisfied  on  tbe 
evidence,  that  tbe  arrangement  or  system  of  ventilation  in  the  Haughhead  pit  at  the  time  of  tbe 
accident  in  question  had  been  designed  and  completed  by  Neish  before  the  deceased  Henry 
Wilson  was  engaged  to  work  in  the  pit,  and  that  the  defenders  had  delegated  to  N  cish  their  whole 
power,  authority,  and  duty  in  regard  to  that  matter,  and  also  in  regard,  generally,  to  all  die 
undet|;round  operations,  without  Gontrol  or  interference  on  their  part,  the  deceased  Henry  Wiboa 
and  Neish  did  not  stand  in  the  relation  of  fellow  workmen  engaged  in  the  same  common  empbjr- 
ment,  and  the  defenders  were  not,  on  that  ground,  relieved  from  liability  to  the  pursuer  fm  the 
consequences  of  fault,  if  any  there  was,  on  the  part  of  Neish,  in  designing  and  completing  said 
arrangement  or  system  of  ventilation." 

Skand,  for  the  defenders,  excepted  to  the  foregoing  direction,  and  asked  the  following dirfection, 
viz.  "That  if  the  jury  be  satisfied  on  the  evidence,  that  the  defenders  used  reasonM>]e  care m 
the  appointment  of  John  Neish  as  manager  of  the  pit  in  question,  and  put  at  his  command  all 
necessary  means  for  the  proper  working  and  ventilation  of  the  pit,  the  defenders  are  not  in  lavf 
answerable  for  the  personal  fault  or  negligence  of  Neish  in  the  arrangements  made  by  him  ia: 
ventilating  the  shaft,  at  and  below  the  scaffold  used  at  the  Pyotshaw  seam,  on  the  occasion  in 

auestion.'  Lord  Ormidale  refused  to  give  the  said  direction  ;  whereupon  the  counsel  for  tbe 
efenders  excepted  to  the  said  refusal. 

Thereafter,  the  jury  aforesaid  did  then  and  there  deliver  their  verdict  in  ftivour  of  the  pureyer. 
Damages,  j^ioo. 

Thereafter,  parties  were  heard  on  the  rule  for  a  new  trial  and  the  bill  of  exceptions,  when  tbe 
following  interlocutors  were  pronounced 

"  Edinburghf  ysi  May  1867. — The  Lords  having  advised  the  bill  of  excq)titHis  for  the 
defenders,  No.  38  of  process,  and  heard  counsel  for  the  parties,  allow  the  second  of  the  excqidoas: 
Set  aside  the  verdict  in  this  cause,  and  grant  a  new  trial ;  reserving  all  questions  as  to  expeotes 
until  the  final  issue  of  the  cause." 

"Edinburgh,  31J/  Afay  1867. — The  Lords,  in  respect  of  the  judgment  this  day  pronounced 
on  the  bill  of  exceptions  for  the  defenders,  Na  38  of  process,  discharge  the  rale  fomiaij 
granted." 

The  appellant  in  her  printed  case  stated  the  following  reasons  for  reversing  the  interlocutw  of 
the  First  Division  : — i.  Because  the  presiding  Judge  was  right  in  directing  the  jury,  tha^ 
assuming  it  to  be  proved  in  point  of  fact,  that  the  death  of  Henry  Wilson  was  caused  by  fault  co 
the  part  of  Neish  in  designing  and  completing  the  arrangement  or  system  of  ventilation  in  the 
Haughhead  pit,  the  defenders  are  in  law  responsible  for  that  fault,  the  designing  and  completing 
the  system  of  ventilation,  by  providing  proper  machinery  or  apparatus  for  this  purpose,  being  a 
duty  imposed  on  the  master,  both  by  common  law,  and  the  Mines  Inspection  Act  23  and  2* 
Vict.  c.  151,  §  10,  and  for  the  due  performance  of  which  he  is  personally  responsible.  2.  Because 
the  Judge  was  right  in  directing  the  jury,  that  if  they  were  satisfied  on  the  evidence,  itoi 
the  arrangement  or  system  of  ventilation  in  the  Haughhead  pit,  at  the  time  oi  the  accident  in 
question,  had  been  designed  and  completed  by  Neish,  before  the  deceased  Henry  Wilson  vas 
engaged  to  work  in  the  pit,  the  deceased  Henry  Wilson  and  Neish  did  not  stand  in  the  relation 
of  ^ow  workmen,  engaged  in  the  same  common  work  or  employment,  and  that  die  defendets 
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sere  not  on  that  ground  relieved  from  liability.  3.  Because  assuming  that  the  death  of  the 
deceased  Henry  Wilson  was  caused  by  a  fault  on  the  part  of  Neish,  the  presiding  Judge  was 
ligfat  in  directing  the  jury,  that  if  they  were  satisfied  on  the  evidence,  that  the  defenders  had 
donated  to  Neish  their  whole  power,  duty,  and  authority,  in  regard  to  the  arrangements  for  the 
ventUattoo,  and  to  all  the  underground  operations  without  control  or  interference  on  their  part, 
the  deceased  Henry  Wilson  and  Neish  did  not  stand  in  the  rdation  of  fellow  workmen,  engaged 
io  the  same  common  employment,  and  the  defenders  were  not  on  that  ground  relieved  from 
liabUity  for  the  &ult  on  the  part  of  Neish. 

The  respcmdents  in  their  printed  case  stated  the  following  reasons  for  affirming  the  interlocutor : 
I.  The  direcuoQ  given  by  the  Judge  was  based  on  assumptions  with  regard  to  matters  of  fact, 
ibc  which  there  was  no  foundation  in  the  evidence,  and  was  therefore  inapplicable  to  the  case, 
and  misleading,  z.  Even  on  the  assumptions  stated  in  the  charge,  the  Judge  erroneously  directed 
Ae  jury,  that  the  respondents  were  responsible  for  Neish's  ^iL    3.  The  respondents  were  not 
RsponsiUe  in  lav  for  the  fault  of  Neish,  even  although  it  had  been  the  fact,  that  they  had 
delegated  to  bim  all  their  powers,  in  respect  he  was  properly  selected  for  the  office  he  held. 
4.  The  fault  alleged  against  Neish  was  one  committed  by  a  properly  selected  person  in  carrying 
oa  the  onlioary  operations  of  the  pit,  and  was  not  a  failure  or  neglect  of  duty  to  supply  proper 
Buchioery  or  apparatus.    5.  Though  the  fault  had  been  of  the  latter  order,  the  respondents  were 
aot  resptKisible  therefor,  in  respect  that  they  had  deputed  the  work,  including  tbe  erection  of  a 
soluble  platform,  to  a  person  reputed  skilful,  and  that  no  personal  fault  of  any  kind  was  alleged 
against  them.  6.  The  direction  was  erroneous  in  point  of  law,  and  caused  a  miscarri^e  in  the 
trial.  7.  Tbe  judgment  of  the  Court  was  based  on  views  entirely  consistent  with  the  ucts  and 
law  of  die  case. 

Quaiu  Q.C..  Strakan^  and  yunner,  for  the  appellant. — The  interlocutor  of  the  First  Division 
vas  wrong.  The  owner  was  liable  for  this  accident,  because  having  invited  the  deceased  to  work 
in  tbe  pit,  he  was  bound  to  take  reasonable  care  to  keep  tbe  pit  ventilated.  That  was  so  at 
comman  law — Dixon  v.  Ranken,  14  D.  4.20 ;  Paterson  v.  WaUace,  1  Macq.  Ap.  748  ;  ante,  p. 
389;  Wright  V.  Roxburgh,  2  Macph.  748.    But  whatever  may  be  the  common  law,  the  Statute 

;  23  aixl  24  Vict.  c.  151,  expressly  puts  this  obligation  on  the  master,  and  he  cannot  get  rid  of  the 

:  ^ligatitm  by  appointing  a  suitable  manager. 

,  [.Lord  Chancellor. — It  does  not  seem  to  have  been  ^ut  to  the  jury,  whether  the  accident 
i  was  caused  by  an  ori^nal  defect  in  the  system  of  ventilauon,  or  merely  some  defective  working 
;«fit.j 

It  does  not  seem  to  have  been  so  put  distinctly,  but  the  jury  must  have  assumed  it  was  a 
aisuke  in  the  oiiginal  system  of  ventilation. 

[Lord  Chancellor.— Then  you  should  have  excepted  to  that  part  of  the  casej  and  contended 
'  nu  the  defoiders  were  liable     Statute.  We  can  only  take  up  tbe  points  embraced  in  the 
ctceptioa.] 

Then  if  that  is  so,  tbe  second  objection  will  be  relied  upon.  Here  it  plainly  appeared,  that  all 
the  undnground  arrangements  were  left  exclusively  to  Neish.  Tbe  masters  therefore  delegated 
alliheir  authority  to  Neish,  and  if  so^  that  took  the  case  out  of  the  category  of  fellow  servants 
eng^^  in  a  common  operation. 

[Lord  Chancellor. — If  the  negligeo  ce  arose  before  the  relation  (tf  fellow  servant  was  constituted, 
does  the  rule  as  to  fellow  servants  apply  ?] 

It  is  enough  to  say,  tbat  the  duty  or  Neish,  as  representing  the  master,  was  continuous  down 
(othe  date  of  the  accident.  It  was  his  duty  to  see  that  the  ventilation  was  efficient.  It  cannot, 
however,  be  said,  tbat  a  servant  who  enters  into  an  employment,  in  addition  to  ordinary  risks 
uisiiig  from  fellow  servants,  is  also  to  take  upon  him  the  risks  frjm  fellow  servants  before  he 
catered  into  the  emf^}-ment.  Therefore,  if  Neish  was  a  fellow  servant,  the  negligence  was 
ttounitKd.  The  scaffold  was  a  permanent  structure,  and  stood  at  the  time  as  it  had  beoi  made 
before ;  and  if  it  was  originally  defective,  the  deceased  was  not  bound  to  take  that  risk  on  bim- 
Klt.  But  the  true  view  is.  that  Neish  was  the  delegate  of  the  master,  and  stood  in  the  master's 
dues.  He  was  not  a  fellow  servant  nor  engaged  in  the  same  employment,  as  in  Bartonshili  Coal 
Company  v.  Reid^  3  Macq.  App.  C.  266  ;  p.  785  ;  Biyden  v.  Stewart,  2  Macq.  ,App,  C.  30 ; 
^  P-  447  i  Hardie  v.  Addu^  20  D.  553  ;  Macaulay  v.  Browttliet  23  D.  975  ;  Somerville  v. 
Cra/,  I  Macph.  768  ;  GaUagher  v.  Piper^  16  CB.,.N.S.,  669  ;  Feltham  v.  Engtandy  L.  R.,  3 

Q-B-  33. 

It  is  difficult  to  define  what  is  a  common  employment  within  the  meaning  of  the  rule  ;  but  here 
Keish's  duties  are  those  of  a  master,  and  cannot  be  put  io  the  category  of  a  fellow  servant's 
dmici.  Therefore  the  Lord  Ordinary  was  right,  and  the  Inner  House  wrong. 
,  ^wR.  Palmer  Q  C,  G.  Young,  and  A.  B.  Shand,  for  respondents. — Tbe  decided  cases  both 
in  England  and  Scotland  on  the  doctrine  of  fellow  servants'  negligence  are  somewhat  confused 
ui  imsatisfafrtory  ;  but  that  there  is  such  a  doctrine  is  clear.  The  main  difficulty  is  as  to 
^n^g  what  is  a  fellow  servant  engaged  in  the  same  employment.  It  is  obvious  there  may  be 
feilov  KTvants  of  difforent  grades,  and  calling  one  a  foreman  or  manager  does  not  take  him  out 
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of  the  class  of  fellov  servants  ;  nor  is  it  material,  that  he  has  the  powers  of  the  master  delegated 
to  him,  for  all  servants  have  this  to  some  extent.  Strictly  speaking,  no  servant  can  stand  towards 
other  servants  under  the  same  master  as  representing  that  master. 

Here  it  is  conceded,  that  no  personal  negligence  can  be  imputed  to  the  masters,  and  that  tb^ 
used  due  care  in  employing  competent  fellow  servants  to  act  with  the  deceased. 

Though  the  doctrine,  that  a  universal  delegate  or  alter  ego  of  the  master  is  not  a  fellow  senal 
within  the  doctrine  referred  to  has  been  countenanced  by  one  case  of  Somerville  v,  Gray^  \  Hacph. 
768,  yet  in  a  later  case — Wright  v.  Roxburgh^  2  Macph.  748 — the  point  is  left  open  ;  and  tluR 
is  no  sound  distinction  between  the  two  cases. 

As  the  Judge's  direction  was  erroneous  or  loose  and  uncertain,  that  of  the  Inner  House  oa^ 
to  be  adopted,  and  the  appeal  dismissed. 

j2«(»'(  replied— The  point,  whether  the  rule  about  fellow  servants  includes  the  case  of  adel^ate 
or  a/ier  ego  of  the  master,  has  been  left  undecided  in  Enjfland  as  well  as  in  Scotland.  It  vwU 
seem  to  be  sound  principle,  that,  if  a  foreman  be  allowed  to  manage  the  business  withoot  hanig 
recourse  to  the  directions  of  the  master,  and  so  to  speak  out  or  his  own  head,  then  be  is, » 
r^rds  the  other  servants,  in  the  place  of  their  master.  As  regards  the  Statute,  the  oUigatin 
to  fence  and  ventilate  is  absolute,  and  cannot  be  got  rid  of  by  appotnting  a  deputy  to  attend  H 
it— CtmcA  r.  Steely  3  £.  &  B.  403  ;  Grey  v.  PulUn,  5  B.  &  S.  97a. 


Lord  Chancellor  Cairns. — My  Lords,  the  respondents  in  this  case  are  coal  and  ins  \ 
masters  owning  the  Haughhead  coal  pit,  near  Hamilton,  in  the  county  of  Lanark.  This  pitbii^  . 
prior  to  the  21st  November  1863,  been  sunk  to  the  depth  of  ninety  five  fathoms,  and  ccmtaiiud , 
four  seams  of  coaL  The  upper  seam  called  the  £11  coal  had  been  worked  out,  and  the  respondenB 
determined  to  work  the  next  underlying  seam  called  the  Pyotshaw  coaL    In  order  to  opentte 
seam  from  the  side  of  the  pit  a  scafTold  was  erected  in  the  pit  from  and  by  means  of  vhicb  to 
drive  the  level  in  the  Pyotshaw  seam.    This  scatTold  was  completed  on  Saturday  the  21a  cf  i 
November  1863.    On  the  following  Monday,  the  23d  of  November  1863,  Robert  Wilscaiaai; 
Henry  Wilson,  son  of  the  appellant,  were  engaged  by  the  respondents  to  assist  in  driving  tbii  ' 
level,  and  on  the  24th  of  November  they  went  to  work.    The  system  of  ventilation  in  the  pit 
before  the  soiffold  was  placed  there  was     the  usual  kind,  by  downcast  and  upcast,  and  it  is  ntf 
suggested,  that  before  the  platform  was  erected  the  system  of  ventilation  was  defective  in  of 
particular.   The  platform,  however,  interrupted  the  free  current  of  circulation  of  air  in  the 
and  although  it  is  stated,  that  apertures  were  left  in  the  platform  on  the  upcast  side  for  thcretm 
of  the  air  from  the  shaft  below,  yet  an  accumulation  of  fire-damp  appears  to  have  taken  place 
underneath  the  platform  from  and  on  the  25th  November  1863.    While  Henry  Wilson  tu 
searching  on  the  scalTold  with  a  light  for  a  wedge  which  was  missing,  the  light  came  in  contad 
with  the  Are  damp  coming  from  beneath  the  scaffold,  and  an  explosion  took  place  by  which  tbc 
scaffold  was  blown  up,  and  Henry  Wilson  killed  on  the  spot. 

The  present  action  was  raised  by  the  appellant,  as  the  mother  of  Henry  Wilson,  fordamap* 
in  consequence  of  his  death,  and  an  issue  was  appointed  by  the  Lord  Ordinary  for  the  tnalofibe 
cause  in  the  following  terras: — "Whether  on  or  about  the  25th  day  of  November,  1863,  d» 
deceased  Henry  Wilson,  miner,  Haughhead,  the  son  of  the  pursuer,  while  engaged  in  themplor 
ment  of  defenders  as  a  miner  in  said  pit,  was  kilted  by  an  explosion  of  fire  damp  through  the 
fault  of  the  defenders,  to  the  loss,  injury,  and  damage  of  the  pursuer?" 

It  was  not  suggested,  that  the  respondents  themselves  took  any  part  in  the  erection  of  the 
platform,  nor  was  any  personal  fault  or  negligence  of  any  kind  imputed  to  them.  The  geAnl 
manager  of  their  workf  in  Lanarkshire  was  Mr.  Jack,  lue  manager  of  the  Haughhead  coalpil 
tmdemeath  Jack  was  John  Neish,  and  subordinate  to  Neish  was  a  man  named  Bryce,  who  attencM 
to  the  imderground  operations.  One  Neil  Robson,  formerly  a  mining  engineer,  was  a  partoff 
with  the  respondents,  and  it  was  under  the  general  direction  of  the  respondents  and  of  Robsoa 
and  Jack,  that  the  working  of  the  Pyotshaw  seam  was  commenced.  The  charge  of  sinking  the 
pit  and  making  arrangements  underground  for  working  it  was  given  to  Neish.  It  was  proved  A 
the  trial,  and  indeed  not  controverted,  that  Jack  and  Neish  were  competent  persons  for  tbewoA 
on  which  they  were  engaged,  selected  by  the  respondents  with  due  care,  and  furnished  by  the 
respondents  with  all  necessary  materials  and  resources  for  working  in  the  best  manner. 

The  cause  was  tried  on  the  2d  of  January  1867,  and  the  three  following  days,  before  Lord 
Ormidale,  and  a  verdict  found  for  the  appellant  assessing  damages  at  100.  Two  exception* 
were  taken  to  Lord  Ormidale's  directions  to  the  jury,  the  second  of  which  was  allowed  bythe 
Court  of  Session,  and  a  new  trial  granted.  It  is  on  this  exception  alone,  that  your  Lordshipsaw 
now  called  to  express  an  opinion,  the  appellant  having  appealed  against  the  interiocutor  w  1^ 
Court  of  Session  allowing  the  exceptions. 

The  exception  runs  thus  ;  "  Lord  Crmidale  charged  the  jury  ;  and,-  after  explaining,  that  ia  ■ 
law  the  defenders  were  not  answerable  for  the  c  insequences  of  an  accident  which  could  sot  haTal 
been  foreseen,  and,  by  reasonable  care  and  caution,  prevsnted,  or  for  the  consequeoces  of »' 
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mideBi  caused  by  deceased's  own  fault,  or  the  fault  of  a  fellow  workman,  as  Bryce  must  be  held 
to  hare  been  tn  the  present  instance,  engaged  with  him  in  the  same  common  employment ;  and 
ita  also  eiplaining  the  nature  of  the  obligation,  under  which  employers  lay,  of  providing  all 
qiparatiu  and  machinery  necessary  and  proper  for  the  safety  of  their  workman, — proceeded  to 
wmg  under  their  consideration  the  circumstances  relating  to  the  ventilation  arrangement  or 
qritem  of  the  pit  in  question,  distinguishing  betwixt  the  keeping  clear  and  in  good  working  order 
the  rentiUiion  arrangement  or  system  when  completed,  and  after  the  deceased  came  to  be  engaged 
in  the  pit,  and  defect  or  fault  in  said  arrangements  or  system  itself.  And  in  reference  to  the 
Utter,  Lord  Onnidale,  in  the  course  of  his  charge,  directed  the  jury,  that, '  if  they  were  satisfied 
OB  dK  evidence,  that  the  arrangement  or  system  of  ventilation  in  the  Haughhead  pit  at  the  time 
of  the  accident  in  question  had  been  designed  and  completed  by  Neish  before  the  deceased 
Henry  Wilson  was  engaged  to  work  in  the  pit,  and  that  the  defenders  had  delegated  to  Neish 
tbetr  vfaole  power,  authority,  and  duty  in  regard  to  that  matter,  and  also  in  regard,  generally,  to 
aB  tbe  underground  operations,  without  control  or  interference  on  their  part,  the  deceased  Henry 
Wilsoaand  Neish  did  not  stand  in  the  relation  of  fellow  workmen  engaged  in  the  same  common 
caployment,  and  the  defenders  were  not,  on  th^  ground,  relieved  from  liability  to  the  pursuer 
fbr  the  consequences  of  fault,  if  any  there  was,  on  the  part  of  Neish,  in  designing  and  completing 
said  anangement  or  system  of  ventilation.' " 

The  law  applicable  to  cases  of  this  kind  has  of  late  years  come  frequently  under  consideraticai, 
both  in  this  Mouse  and  in  various  Courts  of  Law  in  England  and  Scotland.  The  cases  up  to  the 
jear  [85S  are  all  reviewed  in  the  case  of  the  Bartonskill  Coal  Company  v.  Reid,  decided  by  your 
Lordships,  and  reported  in  3  Macqueen's  App.  p.  266 ;  ante.,  p.  785.  In  that  case  my  noble 
and  leanied  frioid,  LORD  Cranworth,  explained  with  great  clearness  the  difference  between 
the  liabitity  of  a  master  to  one  of  the  general  public,  and  his  liability  to  a  servant  of  his  own, 
lor  an  injury  occasioned,  not  b^  the  personal  neglect  of  the  master  himself,  but  by  the  negligence 
flfsome  prison  employed  by  him. 

As  to  the  liability  of  the  master  to  the  general  public,  my  noble  and  learned  friend  expressed 
jtnself  thus  :  "Where  an  injury  is  occasioned  to  any  one  by  the  negligence  of  another,  if  the 
fferioa  injured  seeks  to  charge  with  its  consequences  any  person  other  than  him  who  actually 
Iciused  the  damage,  it  lies  on  the  person  injured  to  shew,  that  the  circumstances  were  such  as  to 
[•lake  some  other  person  responsible.  In  general,  it  is  sufficient  for  this  purpose  to  shew,  that 
Wt  person  whose  neglect  caused  the  injury  was,  at  the  time  when  it  was  occasioned,  acting,  not 
M  US  own  account,  but  in  the  course  of  his  employment  as  a  servan  t  in  the  business  of  a  master, 
pad  that  the  damage  resulted  from  the  servant  so  employed  not  having  conducted  bis  master's 
psiness  with  due  care.  In  such  a  case  the  maxim  respondeat  superior  prevails,  and  the  master 
p  responsible.  Thus,  if  a  servant  driving  his  master's  carriage  along  the  highway,  carelessly 
?Bis  over  a  bystander,  or  if  a  gamekeeper  employed  to  kill  game,  carelessly  fires  at  a  hare  so  as 
w  sho(M  a  person  passing  on  the  ground,  or  if  a  workman  employed  by  a  builder  in  building  a 
^se,  neglieenily  throws  a  stone  or  brick  from  the  scaffold,  and  so  hurts  a  passer  by — in  all 
dieae  cases  (and  instances  might  be  multiplied  indefinitely)  the  person  injured  has  a  right  to  treat 
4e  wrongful  or  careless  act  as  the  act  or  the  master.  Qui/acit per  alium  facit per  se.  If  the 
■aster  himself  had  driven  his  carriage  improperly,  or  fired  carelessly,  or  negligently  threw  a 
■one  or  brick,  he  would  have  been  directly  responsible,  and  the  law  does  not  permit  him  to 
ttcape  liability,  because  the  act  complained  of  was  not  done  with  his  own  bands.  He  is  con- 
ttdeied  as  bound  to  guarantee  third  persons  against  all  hurt  arising  from  the  carelessness  of 
iinisdf  or  of  those  acting  under  his  orders  in  the  course  of  his  business.  Third  persons  cannot, 
ttat  all  events,  may  not  know,  whether  the  particular  injury  complained  of  was  the  act  of  the 
■aster,  or  the  act  of  his  servant.  A  person  sustaining  injury  in  any  of  the  modes  I  have  su^ested 
■IS  a  right  to  say,  I  was  no  party  to  your  carriage  being  driven  along  the  roads,  to  your  shooting 
■ear  the  public  highways,  or  to  your  being  engaged  in  building  a  house.  If  you  chose  to  do,  or 
^ne  to  be  dtme,  any  of  these  acts,  it  is  to  you  and  not  to  your  servant  I  must  look  for  redress, 
if  oischid' happens  to  me  as  their  consequence.  A  large  portion  of  the  ordinary  acts  of  life  are 
l^ended  with  some  risk  to  third  persons,  and  no  one  has  a  right  to  involve  others  in  risks  without 
(Kir  cttisent.  This  consideration  is  alone  sufficient  to  justify  the  wisdom  of  the  rule  which  makes 
we  perstm,  by  whom  or  by  whose  orders  these  risks  are  incurred,  responsible  to  third  persons 
for  any  ill  consequences  resulting  from  want  of  due  skill  or  caution." 

But  as  to  the  liability  of  the  master  to  his  workman,  my  noUe  and  learned  friend  thus  expressed 
nmiself :  But  do  the  same  principles  apply  to  the  case  of  a  workman  injured  by  the  want  of 
rare  on  the  part  of  a  fellow  workman  engaged  together  in  the  same  work  ?  I  think  not.  When 
tae  vorkman  contracts  to  do  work  of  any  particular  sort,  he  knows,  or  ought  to  know,  to  what 
ijiis  he  is  exposing  himself  :  he  knows,  if  such  be  the  nature  of  the  risk,  that  want  of  care  on 
part  of  a  feliow  workman  may  be  injurious,  or  fatal  to  him,  and  that  against  such  want  of 
"ft  his  employer  cannot  by  possibiliiy  protect  himself.  If  such  want  of  care  should  occur,  and 
wil  is  the  result,  he  cannot  say,  that  he  does  not  know  whether  the  master  or  the  servant  was  to 
Bhow,  He  knows  that  the  blame  was  wholly  that  of  the  servant.    He  cannot  say,  that  the 
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master  need  not  have  engaged  in  the  work  at  all,  for  he  iras  a  party  to  its  beii^  undertaken. 
Principle,  therefore,  seems  to  me  opposed  to  the  doctrine,  that  the  resptmsibility  or  a  master  for 
the  ill  consequences  of  his  senrants'  carelessness  is  applicable  to  the  demand  made  by  a  feflor 
workman  in  respect  of  evil  resulting  from  the  carelessness  of  a  fellow  workman  when  engaged 

in  a  common  work." 

1  would  only  add  to  this  statement  of  the  law,  that  I  do  not  think  the  liability  or  Don-lialM% 
of  the  master  to  his  workman  can  depend  upon  the  question,  whether  the  author  of  the  accident 
is  not,  or  is,  in  any  technical  sense,  the  fellow  workman  or  collaborateur  of  the  sufferer.  In  tbe 
majority  of  cases  in  which  accidents  have  occurred,  the  negligence  has,  no  doubt,  been  the  negli- 
gence of  a  fellow  workman ;  but  the  case  of  the  fellow  workman  appears  to  me  to  be  an  example 
of  the  rule,  and  not  tbe  rule  itself  The  rule,  as  1  think,  must  stand  upon  higher  and  broader 
grounds.  As  is  said  by  a  distinguished  Jurist,  ** Exemplanon  resMngunl  regulam  sed  ioquyntur 
de  casibus  fr*(S/7(jr£S«j."— (Donellui  de  Jure  Civ.  L.  9  C.  2,  n.)  The  master  is  not,  and  canaot 
be,  liable  to  his  servant,  unless  there  be  negligence  on  the  part  of  the  master  in  that,  which 
the  master,  has  contracted  or  undertaken  with  his  servant  to  do.  The  master  has  not  cootracted 
or  undertaken  to  execute  in  person  the  work  connected  with  his  business.  The  result  of  an 
obligation  on  th£  master  personally  to  execute  the  work  connected  vith  his  business,  in  place  of 
being  beneficial,  might  be  disastrous  to  his  servants ;  for  the  master  might  be  incompetent  per- 
sonally to  perform  the  woric  At  all  events,  a  servant  may  choose  for  himself  between  setvin; 
a  master  who  does,  and  a  master  who  does  not,  attend  in  person  to  his  business.  But  what  tn 
master  is,  in  my  opinion,  boiud  to  bis  servant  to  do  in  the  event  of  his  not  personally  soperin- 
tending  and  directing  the  work,  is  to  select  proper  and  competent  persons  to  do  strand  ut 
furnish  them  with  adequate  materials  and  resources  for  the  work.  When  he  has  done  this,  be 
has,  in  my  opinion,  done  all  that  be  is  bound  to  do.  And  if  the  persons  so  selected  are  gnilty 
of  negligence,  this  is  not  the  negligence  of  the  master,  and  if  an  accident  occurs  to  a  workmiB 
tO'day,  in  consequence  of  the  neghgence  of  another  workman,  skilful  and  competent,  who  «u 
formerly,  but  is  no  longer,  in  the  employment  of  the  master,  the  master  is,  in  my  opinion,  not 
liable,  although  the  two  workmen  cannot  technically  be  described  as  fellow  workmen.  As  was 
said  in  tbe  case  of  Tarrant  v.  We(^,  18  C.B.  799,  negligence  cannot  exist  if  the  master  does  hii 
best  to  employ  competent  persons;  he  cannot  warrant -the  competency  of  his  servants. 

Applying  these  observations  to  the  direction  of  the  learned  Judge  to  the  jury  in  this  case,  I 
think  the  first  error  in  that  direction  is,  that  it  is  pregnant  with  the  suggestion  to  the  jur}',  that ' 
if  the^  found  the  scafTold  to  have  been  finished  by  Neish  before  the  deceased  was  engaged  t» 
work  m  the  pi^  a  liability  for  the  accident  was  thrown  upon  tbe  respondents  which  woidd  not 
have  existed,  if  the  deceased  had  been  engaged  before  the  scaffold  was  finished.  This  vas 
calculated,  as  I  think,  to  mislead,  and  appears  to  have  misled  tbe  jury. 

But  I  think  there  is  another  objection  to  the  charge  of  the  learned  Judge.  He  asks  the  jur 
to  consider,  whether  the  respondents  had  delegated  to  Neish  their  whole  power,  authority,  and 
duty,  in  regard  to  the  arrangement  or  system  of  ventilation,  and  also  in  regard  generally  to  aU 
the  undetground  operations,  without  control  or  interference  on  their  part. 

I  think  there  is  nothing  in  the  evidence  which  would  warrant  a  question  being  left  to  the  jury 
in  these  terms.  The  respondents  had  delegated  no  power,  authority,  or  duly  to  Neish,  except  in 
the  sense  in  which  a  master  who  employs  a  skilled  workman  to  superintend  a  portion  of  tbe 
business  delegates  power,  authority,  and  duty  to  the  workman  fbr  that  purpose.  It  was  admitted, 
that  the  respondents  gave  no  speci^c  directions  to  Neish  as  to  the  manner  or  form  in  whiclitbe 
scaffold  was  to  be  arranged.  They  told  him,  that  the  Pyotshaw  seam  was  to  be  opened,  and 
they  left  to  him  the  arrangements  underground  for  opening  and  working  it.  And  the  leanicd 
Judge  ought  not,  as  I  think,  to  have  suggested  to  the  jury,  that  this  could  be  viewed  in  any otlier 
light  than  as  the  ordinary  employment  by  the  respondents  of  a  submanageror  foreman.  I  tbinl^ 
that  the  learned  Judge  ought  to  have  told  the  jury,  that,  if  they  were  of  opinion,  that  tbe 
respondents  exercised  due  care  in  selecting  proper  and  competent  persons  for  the  woit:,  and 
furnished  them  with  suitable  means  and  resources  to  accomplish  the  work,  the  respondents  were 
not  liable  to  the  appellant  for  tbe  consequences  of  the  accident. 

An  argument  was  addressed  to  your  Lordships  founded  on  the  23  and  34  Vict.  c.  151,  mder 
which  the  appellant  contends,  that  the  respcmdents  were  absolutely  bound  by  Statute  to  have  u 
adequate  amount  of  ventilation  in  the  pit,  and  that  they  were  liable  as  for  a  breach  of  this 
statutory  duty.  It  is  sufficient  to  say,  that  no  such  question  is  raised  00  this  exception ;  norvas 
the  learned  Jud^  asked  to  give  any  direction  to  the  jury  on  this  score. 

Your  Lordships  will  probably  not  express  any  opinion  as  to  whether,  in  some  other  stage  or 
this  action,  such  an  argument  may  or  may  not  be  maintained  ;  and  I  only  notice  it  at  present  m 
order  to  shew,  that  it  has  not  been  overlooked. 

On  the  whole,  I  must  advise  your  Lordships  to  dismiss  this  appeal,  with  costs. 

Lord  Cran worth.— My  Lords,  the  direction  of  the  learned  Judge  complained  of,  has  been 
so  fully  stated  by  my  noble  and  learned  friend,  that  I  need  not  repeat  it  at  length.  The  substance 
of  it  was,  that  if  the  system  of  ventilation  had  been  completed  by  Neish  before  Wilson  vu 
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CBgagnl  to  wmIc  in  the  pit,  and  if  the  ovners  bad  delegated  to  hitu  all  their  power  and  authority 
as  to  the  tindei^^roiuid  operation,  then  he  and  Wilson  were  not  fellow  workmen.  This  was  clearly 
■wnog.  Workmen  do  not  cease  to  be  fellow  workmen  because  they  are  not  all  equal  in  point 
staiioo  or  authority.  A  gang  of  labourers  employed  in  making  an  excavation  and  their  captain, 
wbose  direction  the  labourers  are  bound  to  follow,  are  all  fellow  labourers  under  a  common 
Busier,  as  has  been  more  than  once  decided  in  England,  and  on  this  subject  there  is  no  difference 
between  the  laws  of  England  and  Scotland.  Nor  does  it  make  any  difference,  that  the  scaffold- 
ing, the  imperfection  of  which  is  assumed  to  have  caused  the  accident,  had  been  all  set  up  by 
Kei^  before  Wilson  began  to  be  emfdoyed.  In  order  effectually  to  carry  on  the  work,  it  was 
accessary,  that  the  scaffolding  should  be  fixed  under  the  superintendence  of  an  underground 
nmger,  and  when  so  fixed,  it  was  necessary  that  workmen  should  be  employed  at  it  in  exca- 
fadi^  ifae  nuD^  under  similar  superintendence.  That  Neish  was  a  person  competent  to  perform 
the  dndes  of  such  underground  manager  was  not  a  matter  in  dispute.  He  caused  the  scaffold  to 
be  prepued  and  fixed,  and  when  that  had  been  done,  Wilson  began  to  work  under  him  as 
nuD^r.  They  thus  clearly  became  fellow  workmen,  and  the  circumstance,  that  a  part  of  the 
dsties  of  Neish  had  been  completed  before  Wilson  began  to  work  cannot  be  material.  If, 
indeed,  the  owners  had  failed  to  take  reasonable  care  in  causing  the  scaffold  to  be  erected,  the 
casewooU  have  been  different ;  but  of  this  there  is  no  evidence.  It  certainly  was  not  incumbent 
on  them  personally  to  fix  the  scaffold.  They  discharged  their  duty  when  they  procured  the 
sernce  of  a  competent  underground  manager.  And  whether  Wilson  began  to  work  with  or 
noder  Neish  before  or  after  he  had  prepared  the  scaffold  was  a  matter  of  no  importance.  From 
the  time  when  he  began  to  work  he  was  a  fellow  workman  with  him.  The  ^lirection  given  by 
tbe  learned  Judge  at  the  trial  was  certainly  wrong,  and  the  interlocutor  for  granting  a  new  trial 
was  therefore  right.  It  is  not  absolutely  necessary,  that  we  should  say  what  direction  the  learned 
Judge  ought  to  have  given ;  but  I  have  no  difficulty  in  saying,  that  he  ought  to  have  charged  the 
jury  to  the  effect,  that  Neish  and  the  deceased  were  fellow  workmen,  and  that  the  defenders  w«e 
Mt  liaUe  if  they,  the  jury,  were  of  opinion,  that  Neish  was  a  properly  skilled  workman,  to  act 
as  underground  manager,  even  if  there  were  defects  in  the  scaffolding,  wluch  caused  the  accident. 
I  have  purposely  abstained  from  any  reference  to  the  Statute  23  and  24  Vict  c.  151,  as  the 
applicability  of  that  Statute  to  the  facts  of  the  present  case  does  not  arise  on  the  present  exception. 
I  have  considered  the  direction  which  ought  to  have  been  given  as  if  no  such  Statute  existed. 

Lord  Chelmsford. — My  Lords,  the  only  question  which  your  Lordships  are  called  upon  to 
determine  in  the  present  app^  is,  whether  the  second  of  the  exceptions  made  to  the  directicm 
of  the  learned  Judge  at  the  trial  of  the  cause  is  good  or  not 

The  consideration  of  the  direction  which  the  counsel  for  the  defender  asked  from  the  Judge  is 
not  absolutely  necessary,  because  the  Court  of  Session  did  not  deal  with  the  exception  to  the 
Jodge's  refusal  to  give  this  direction ;  but  the  case  cannot,  in  ray  opinion,  be  satisfactorily 
disposed  of  without  some  reference  to  the  mode  in  which  the  questions  ought  to  have  bten 
nlunitted  to  the  jury. 

TIk  direction  to  which  the  second  exception  applies  made  the  whole  case  turn  upon  the 
qaettion.  Whether  Neish  and  the  deceased  were  fellow  workmen,  engaged  in  the  same  common 
mptoyment,  which  the  Judge  told  the  jury  they  could  not  be,  if  they  were  satisfied  on  the 
eridenoe,  that  the'arrangements  or  system  of  ventilation  in  the  Haughhead  Fit  at  the  time  of  the 
accident  had  been  desi^ied  and  completed  by  Neish  before  the  deceased  was  engaged  to  work 
b  the  pit,  and  that  the  defenders  had  delegated  to  Neish  their  whole  power,  authority,  and 
duty  in  regard  to  that  matter,  and  in  regard  generally  to  all  the  underground  operations  without 
cootrol  or  interference  on  their  part 

That  tbe  ventilation  was  faulty  at  the  time  of  the  accident  there  can  be  no  doubt,  nor  that 
Neish  had  the  superintendence  and  direction  of  all  the  operations  in  the  pit ;  and,  therefore,  for 
tbe  Jud^  to  make  the  completion  of  the  system  of  ventilation  before  tbe  deceased  was  engaged 
to  work  in  the  mine,  and  the  uncontrolled  power  and  authority  of  Neish,  the  test  to  determme 
viietber  he  and  the  deceased  were  fellow  workmen,  upon  which  the  pursuer's  right  to  recover 
vas  made  to  depend,  amount  to  a  direction  to  the  jury  to  find  a  verdict  for  htm. 

Ahhougb  the  learned  Judge,  in  the  course  of  his  summing  up,  distinguished  between  keeping 
dear  and  in  good  working  order  the  ventilation  arrangement  or  system  when  completed,  and  a 
defect  or  fault  in  the  arrangement  or  system  itself,  yet  he  does  not  appear  to  have  left  it  to  the 
jofy  to  decide,  whether  the  accident  occurred  through  faulty  ventilation  or  through  casual 
obitruction  in  tbe  ventilation,  the  latter  of  which  appears  from  the  evidence  to  be  more  likely  to 
iuve  been  the  case.  But  supposing  it  to  have  been  quite  clear,  that  the  ventilation  itself  was 
defective,  yet  if  it  occurred  in  tbe  course  of  the  operation  in  the  pit,  it  ought  to  have  been  dis- 
tinguished from  that  system  of  ventilation,  and  putting  the  mine  into  a  safe  and  proper  condition 
ht  working,  which,  according  to  the  o[Hnion  of  the  Lord  Justice  Clerk  (in  Dixm  v.  SauitH,  14 
D.  420)^  it  was  the  duty  of  the  master,  for  whose  benefit  the  work  was  bemg  carried  on,  to 
(lovide.  In  the  couse  of  working  the  Haughhead  pit,  it  became  necessary  to  arrange  a  system 
of  vfaal,  for  distinction's  sake^  I  may  call  ventilation.  This  must  be  considered  as  part  of  die 
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mining  operations,  and  therefore,  even  if  the  accident  happened  in  consequence  of  the  scaffold 
in  the  Pyotshaw  seam  having,  under  Keish's  orders,  been  constructed  so  as  to  obstruct  tbe 
necessary  ventilation,  it  would  have  been  the  result  of  negligence  in  the  course  of  working  tbe 
mine ;  and  if  N  eish  and  the  deceased  were  fellow  workmen,  it  would  have  been  one  of  the  risla 
incident  to  tbe  employment  in  which  the  deceased  was  engaged. 

Lord  Ormidale  directed  the  jury,  that  Neish  and  the  deceased  could  not  be  fellow  workmeii,if 
the  system  of  ventilation  in  tfie  pit  had  been  completed  by  Neish  before  the  deceased  was 
engaged  to  work  in  the  mine.  There  is  a  little  want  of  accuracy  here  in  the  learned  Judged 
language.  If  the  negligence  imputed  to  Neish  is  to  be  taken  to  have  occurred  at  the  time  of  tbe 
completion  of  the  system  of  ventilation,  the  deceased  could  not  have  then  stood  in  the  iclatioa 
of  fellow  workman  at  all.  I  suppose  the  learned  Judge  meant  to  tell  the  jury,  that  if  the  negli- 
gence which  occasioned  the  accident  was  finished  and  completed  before  the  deceased  entered  tbe 
service,  the  question  of  fellow  workmen  did  not  arise.  But  assuming  this  to  have  been  tbe 
direction,  it  was  open  to  exception.  If  tbe  platform  in  the  Pyotshaw  seam  was  origiDallyt^ 
>  improper  construction  for  the  purpose  of  ventilation,  there  was  undoubtedly  a  complete  act  of 
negligence  on  the  part  of  Neish  at  the  moment  of  its  erection.  But  as  he  was  bound  to  takecare 
that  sufficient  ventilation  was  maintained  during  the  whole  time  of  the  workings,  as  long  as  he 
omitted  to  do  so,  he  was  guilty  of  negligence,  which  continued  down  to  the  time  of  the  occurrence 
of  the  accident.  It  was  therefore  incorrect  on  the  part  of  the  learned  Judge  to  confine  the  act 
of  negligence  to  the  one  period  of  tbe  completion  of  tbe  system  of  ventilation,  and  therebjrto 
conclude  the  question  as  to  Neish  and  the  deceased  being  fellow  workmen  when  the  accidcat 
happened. 

But  the  learned  Judge  put  another  question  to  the  jury,  (whether  in  combination  with  die 
previous  one,  or  independently  of  it,  does  not  clearly  appear,)  which,  if  found  by  the  jury,  would, 
m  his  opinion,  have  prevented  Neish  and  the  deceased  from  being  fellow  workmen.  That 

3uestion  was,  whether  the  defenders  had  delegated  to  Neish  their  whole  power,  authority,  and 
uty  in  regard  to  the  arrangement  or  system  of  ventilaticm,  and  also  generally  in  regard  to  all 
the  tmderground  operation,  without  control  or  interference  on  their  part  The  words  "  delegated' 
and  "without  interference  or  control"  are  ambiguous,  or,  at  all  events,  misleading  expressions. 
Every  master  may  be  said  to  delegate  to  his  servant  the  power,  authority,  and  duty  ol  his  particular 
department  in  the  service  without  his  interference  and  control,  and  yet  he  would  be  responsible 
to  third  persons  for  the  consequences  arising  from  the  negligence  of  that  servant  in  the  per- 
formance of  the  duties  so  intrusted  to  him.  What  the  learned  Judge  meant  to  tell  the  jury  was, 
that  if  Neish  bad  the  complete  power  of  engaging  and  dismissing  workmen  as  he  pleased,  and 
the  ventilation  process  was  entirely  left  to  him  without  the  direction  or  control  of  tbe  defenders, 
he  was  a  superintendent,  and  not  a  fellow  workman  with  the  deceased. 

But  if  the  learned  Judge  had  so  directed  the  jury,  it  would,  in  my  opinion,  be  a  misdirection. 
It  has  certainlj'  been  held  by  Scotch  Judges  of  great  eminence,  (hat  exoneration  of  a  master  from 
liability  for  injury  arising  to  one  fellow  servant  from  the  negligence  of  another  does  not  take 
place  where  a  servant  occasioning  the  injury  is  placed  in  superintendence,  control,  or  authority 
over  the  others.  In  the  case  of  Afacauley  v.  BrtmnlU^  22  D.  975,  Lord  Deas  said,  "  I  diinl^ 
that  the  foreman  was  the  masteif's  representative  delegated  to  act  for  him  in  his  absence,  viA 

fower  to  give  all  the  orders  which  he  could  have  given,  and  that  when  the  master  so  delegated 
is  powers  and  duties  in  matters  affecting  life  and  limb,  he  must  be  responsible  for  tbe  acts  and 
omissions  of  representatives  equally  with  his  own."  And,  in  SomervilU  v  Gray  and  Co.,  r 
Macph,  768,  the  Lord  President  said,  "  I  think  there  is  room  for  a  distinction  among  different 
classes  of  servants  acting  under  tbe  same  master,  and  I  do  not  think,  that  the  House  of  Loidf 
or  the  Courts  of  England  have  ever  held  expressly,  that  there  is  not.  The  difficulty  is,  iHiereto 
draw  the  line  of  distinction." 

But  subsequent  cases  in  England  have  clearly  established,  that  there  is  no  distincticHi  as  to  tbe 
exemption  of  a  common  employer  from  liability  to  answer  for  an  injury  to  one  of  his  Troriunen 
from  the  negligence  of  another  in  the  same  employment  in  consequence  of  their  being  workmen 
of  different  classes.  It  is  only  necessary  to  refer  for  this  point  to  Wigmore  v.  fay^  5  Exch.  354! 
Gallagher  v.  Piper,  16  C.  B.,  N.  S.,  669 ;  and  especially  to  Feltham  v,  England,  C  R.  2  Q.  B. 
33,  where  the  Court  thought,  that  the  foreman  was  not  in  the  sense  contended  for  the  repm- 
sentative  of  the  master.  The  master  still  retained  the  control  over  the  establishment,  and  there 
was  nothing  to  shew,  that  the  foreman  or  manager  was  other  than  a  fellow  servant  of  the  plaintiff^ 
although  he  was  a  servant  having  greater  authority.  As  was  said,  by  Mr.  Justice  WiUes  is 
Gallagher  v.  Piper, "  a  foreman  is  a  servant  as  much  as  the  other  servants  whose  work  he  supe^ 
intends  ; "  and  he  added,  "  We  think  this  case  ranges  itself  with  a  great  nnmbn  of  cases,  bf 
which  it  must  be  considered  as  conclusively  settled,  that  one  fellow  servant  cannot  recwcr  for 
injuries  sustained  in  their  common  employment  by  the  negligence  of  a  fellow  servant,  tmless  sudi 
fellow  servant  is  shewn  to  be  either  an  unfit  or  improper  person  for  the  purpose." 

The  learned  counsel  for  the  appellant^  upon  the  argument  at  your  Lordships'  bar,  hid  an 
entirdy  new  grtwnd  in  support  erf  the  v<»dict  fbunded  upon  the  provisions  of  the  Act  <rf  Partift- 
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flKU  of  the  23  and  24  Vict.  c.  151,  for  the  regulation  and  inspection  of  mines,  although  the 
point  vas  not  made  at  the  trial,  and  is  not  involved  in  the  exception,  to  which  the  interlocutor 
appealed  applies.  Yet  as  it  is  within  the  terms  of  the  issue,  upon  which  a  new  trial  may 
talte  plac^it  seems  to  me,  notwithstanding  the  suggestion  of  my.  noble  and  learned  friend  on  the 
woolsack,  to  deserve  some  notice. 

By  the  loth  section  of  the  Statute  in  question  certain  rules  are  to  be  observed  in  every  coal 
mine  or  colliery  by  the  owner  or  agent  thereof,  and  amongst  them  an  adequate  amount  of 
ventilation  is  to  be  constantly  produced  in  all  coal  mines  or  collieries  to  dilute  and  render  harmless 
ODxicns  gases,  to  such  an  extent,  that  the  working  places  of  the  pits,  levels,  and  workings,  etc., 
shall,  under  ordinary  circumstances,  be  in  a  fit  state  for  working  therein.  And  by  the  22d  sect., 
if  any  the  rules  are  neglected  or  wilfully  violated  by  the  ownei  or  agent  of  the  mines,  such 
perion  shall  be  liable  to  a  penalty  of  ^20.  It  was  argued,  that,  as  the  Statute  has  imposed  upon 
tbe  owner  the  duty  of  providing  proper  ventilation,  a  failure  in  that  respect  (no  matter  to  whom 
attributable)  readers  the  owner  responsible  for  the  consequences. 

In  support  of  this  proposition  the  learned  counsel  cited  the  case  of  Couch  v.  Sieel,  3  E.  &  B. 
40^  which  was  an  action  by  a  seaman  against  a  shipowner  for  neglecting  to  keep  a  proper  supply 
of  medicines  on  board  the  vessel,  whereby  the  plamtifTs  health  suffered.  Upon  demurrer  it  was 
hekl,  that  although  the  Statute  7  8  Vict.  c.  112,  §  18,  make  it  the  duty  of  the  shipowner  to 
kave  medicines  on  board,  and  imiMses  a  penalty  for  a  breach  of  that  duty,  recoverable  by  a 
oommoQ  informer,  a  seaman  sustaining  a  private  injury  for  the  breach  of  Oiat  statutable  duty 
was  entitled  to  maintain  an  action  to  recover  damages.  In  this  case  there  was  no  question  as  to 
tie  liability  of  the  shipowner— the  decision  being  merely,  that  a  person  suffering  damage  from 
an  omission  of  a  duty  was  not  deprived  of  his  remedy  because  the  Legislature  had  attached  a 
penalty  to  such  omission. 

But  the  case  of  Grey  v.  PulUn,  (5  B.  &  S.  970,)  which  was  also  cited  upon  the  point,  has  a 
more  direct  application.  By  the  i  loth  section  of  the  Metropolis  Local  Management  Act  18  and 
19  Vtct.  c  120,  whenever  it  is  necessary  for  any  person  to  break  up  or  open  the  pavement,  etc., 
of  any  street,  he  is  with  all  convenient  speed  to  complete  the  work,  and  make  good  the  pavement, 
and  in  the  mean  time  to  fence  and  guard  the  place,  and  light  it  during  the  night,  and,  by  §  1 1 1 , 
if  he  fail  in  any  of  thne  respects,  he  is  to  forfeit  and  a  further  sum  of  40;.  for  every  day 
daring  which  the  offence  continues.  The  defendant  PuUen  employed  the  other  defendant 
Hubble,  as  a  contractor  to  make  a  drain  from  his  premises  across  a  pubUc  footpath.  The  female 
plaintiff,  passing  along  the  footpath  at  night,  fell  into  a  hole  or  trench  over  the  drain,  and  sus- 
tained injury.  Mr.  Justice  Blackburn,  who  tried  the  cause,  held,  that  there  was  no  evidence  to 
go  to  the  Hiry,  that  Hubble  had  acted  as  the  servant  of  PuIIen,  but  as  a  contractor  for  the  work, 
sod  that  Pullen  was  not  within  the  scope  of  the  above  mentioned  section  of  the  Metropolis  Local 
Management  Act,  so  as  to  be  resp(msible  for  the  performance  of  the  work.  A  verdict  was  found 
against  Hubble,  with  ^£65  damages,  the  Judge  directing  a  verdict  to  be  entered  for  the  defendant 
Pullen,  reserving  leave  to  move  to  enter  the  verdict  against  him  also.  Upon  this  motion  being 
made,  the  Court  of  Queen's  Bench  unanimously  refused  the  rule,  holding,  that  the  Statute  did 
sot  take  the  case  out  of  the  common  doctrine,  that  if  a  person,  in  the  exercise  of  a  right,  employs 
a  contractor  to  do  work,  and  the  contractor  is  guilty  of  negligence  in  doing  it,  from  which  damage 
lesults,  he  and  not  the  employer  is  liable.  T^e  Court  of  Exchequer  Chamber,  however,  overruled 
die  Court  of  Queen's  Bench,  and  held  that  PuUen  was  liable  to  the  plaintiff  for  the  injury,  upon 
tbe  ground,  that  a  duty  was  implied  in  the  grant  of  the  power  to  open  the  drain  in  the  highway, 
in  I  79  of  the  Act,  and  was  expressed  in  §  i  lo^  and  that  the  statutable  duty  was  created  absolutely, 
lu  not  by  §  1 1 1  imposing  a  penalty,  to  be  enforced  solely  by  enforcing  the  penalty;  and  that 
tbe  penalty  imposed  by  §  ill  was  a  cumulative  remedy. 

I  must  confess,  that  this  reasoning  is  not  at  all  sati^ctoiy  to  my  mind.  The  statutable  duty 
is  no  doubt  created  absolutely  for  the  purposes  of  that  Act,  but  it  is  a  duty  which,  if  unper- 
formed, can  only  be  enforced  by  the  penalty,  and  this,  for  the  protection  of  the  public,  is  to  be 
mcovered  a^inst  the  owner  or  occupier,  who  causes  the  work  to  be  done.  If  an  individual 
stmuns  an  mjiny,in  consequence  of  the  work  being  imperfectly  or  improperly  performed,  a  civil 
liability  is  not  imposed  upon  the  owner,  if  without  the  statutable  obligation  he  would  not  have 
Iwea  liable. 

Tbe  remedy  is  in  one  sense  cumulative,  because  the  imposition  of  the  penalty  by  Statute  does 
Dot  take  away  the  civil  remedy  ;  but  the  two  proceedings  have  totally  different  objects,  the  one 
to  punish  the  offence,  the  other  to  redress  an  injury.  For  the  sake  of  the  public,  it  may  be  right 
to  make  a  person  liable  for  acts  which  another  has  done  on  his  account ;  but  it  would  be  a 
vioUticm  of  principle  to  make  him  civilly  responsible  for  such  act,  where  he  is  in  no  legal  sense 
1  principal  <Hr  master  of  the  person  doing  them. 

I  think,  therefore,  that  the  Statute  of  the  23  and  24  Vict.  cap.  151,  cannot  have  the  effect  of 
giving  to  the  pursuer  a  right  of  action  which  she  would  not  have  had  without  it,  and  that 
^  defence  or  the  deceased  being  a  fellow  workman  with  Neisb  is  open  to  the  defenders 
Mt«Uistanding  the  Statute.  The  interlocutor  appealed  from  ought  in  my  opinion  to  be 
aSnned. 
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Lord  Colonsay. — My  Lords,  I  am  of  opinion,  that  the  respondents  had  good  ground  for 
exception  to  the  charge  of  the  learned  Judge  who  tried  the  case,  and  that  the  exception  token 
by  them  vas  rightly  sustained  by  the  Court.  The  charge  must  be  read  with  reference  to  the 
case  in  which  it  was  delivered.  The  part  of  it  excepted  to  was  not  a  mere  abstract  proposition 
in  law.  It  contained,  as  the  charge  in  such  a  case  generally  ought  to  contain,  an  explanation  to 
the  jury  of  what  in  the  estimation  of  the  Judge  were  the  cardinal  points  in  the  case,  to  which 
their  attention  ought  to  be  mainly  directed,  and  his  view  of  the  law  applicable  thereto.  But  ia 
doing  so  the  points  should  be  stated  without  the  admixture  of  elements,  either  not  properly 
within  the  case  disclosed,  or  so  little  within  it,  that  tfaey  ought  not  to  be  considered,  and  without 
ignoring  elements  properly  within  the  case,  and  to  which  the  minds  of  the  jury  ought  to  be 
(Srected  Ambiguous  or  equivocal  expressions,  whereby  the  jury  may  unconsciously  be  misled, 
ought  of  course  to  be  avoided  as  far  as  possible. 

The  cause  of  death  was  an  explosion  of  fire  damp,  which  blew  up  a  scaffold  or  platform  on 
which  the  deceased  was  working  at  the  time.  That  occurrence  is  said  to  have  been  occasiooed 
by  faulty  construction  of  the  scaffold,  inasmuch  as  sufficient  jnovision  was  not  made  for  the 
passage  of  air  upwards.  The  scaffold  had  been  erected  in  the  shaft  a  few  days  previously  for  a 
temporary  purpose.  It  was  not  part  of  the  general  arrangement  or  system  of  ventilation  of  the 
pit ;  but  it  was  calculated  to  obstruct  temporarily,  to  a  certain  extent,  the  free  action  of  that 
system  of  ventilation,  which  is  not  alleged  to  have  been  previously  imperfect.  The  purpose  of 
the  scaffold  was  to  enable  workmen  to  stand  upon  it,  till  by  lateral  works  in  the  Pyotsbaw  seam 
they  could  obtain  a  lodgement  in  that  seam.  The  person  who  ordered  the  erection  of  the  scaffold 
for  that  purpose  was  John  Neish,  the  manager  of  the  defenders  at  that  piL  The  persons  vbo 
actually  constructed  the  scaffold  were  James  Bryce,  the  underground  manager,  and  James 
Wilson,  a  miner.  They  6nished  the  operation  on  Saturday.  On  Monday  the  deceased  and  hit 
brother  were  eng^ed  to  work  at  the  Pyotshaw  seam,  and  were  taken  down  the  pit  and  shevn 
where  they  were  to  work.  On  Tuesday  momine  the  deceased  began  workinc.  On  Wednesday 
morning  he  resumed  worldog^  and  lits  brother  Robert  joined  him.  On  that  day,  after  break&st, 
the  explosion  took  place.  The  case  for  the  pursuer  was  this :  He  maintained,  that  it  was  die 
duty  of  defenders  to  have  a  proper  system  of  ventilation  in  their  pit ;  that  they  devolved  that 
duty  and  ^e  whole  charge  of  the  pit  on  the  manager  N  eish ;  that  Neish  was  in  fault  in  not  sedng 
that  the  ventilation  was  effectively  provided  for,  and  that  the  defenders  having  delegated  their 
own  powers  and  duties  to  Neish,  are  responsible  for  his  fault. 

The  poiition  of  Neish  in  the  establishment  was  made  a  point  of  importance.  He  appears  ta 
have  been  the  manager  of  the  pit  in  question.  He  had  under  him  Bryce,  who  is  described  as 
the  underground  manager  or  foreman,  and  he  had  over  him  another  servant  of  the  company 
named  Jack,  who  is  described  as  the  general  manager,  taking  a  general  superintendence  and 
management  of  that  mine  and  other  mines  belonging  to  the  defenders.  Jack  gave  from  time  to 
time  general  instructions  to  Neish  in  regard  to  the  pit  in  question,  leaving  to  Neish  to  carry 
out  the  details  of  the  working,  and  to  employ  workmen  for  uiat  purpose,  and  dismiss  them  at 
pleasure. 

Assuming  that  the  injury  was  attributable  to  imperfection  in  the  construction  of  the  scafUd, 
and  that  such  imperfection  was  owing  to  the  foult  or  negligence  on  the  part  of  Neish,  tbequestioo 
came  to  be,  whether  the  defenders  were  responsible  for  his  fault. 

Cases  of  tfais  cbss  have  of  late  years  been  frequent,  and  the  law  applicable  to  them  has  been 
much  disctissed  in  both  ends  of  the  island,  and  has  been  considerably  matured  by  those  discis- 
sions. The  constantly  increasing  scale  on  which  mining  and  manufacturing  establisfamoits  ue 
conducted  byreason  of  new  combinations  and  applications  of  capital  and  industry,  has  necessarily 
called  mto  existence  extended  organizations  for  management,  more  gradations  of  servants,  moR 
separation  or  distribution  of  duties,  more  delegations  of  authority,  and  less  of  personal  [weseDce 
or  interference  of  the  master.  The  same  personal  superintendence  and  supc9*vision  by  owners 
or  masters,  common  and  beneficial  in  some  mining  establishments,  is  in  many  cases  unattainable, 
and  even  if  attainable,  would  not  be  beneficial  The  principles  of  the  law,  however,  have  suf- 
ficient elasticity  to  enable  them  to  be  applied  notwithstanding  such  progressive  changes  in  tbe 
manner  of  conducting  business. 

I  hold  it  to  be  quite  clear,  that  the  liability  of  a  master  for  injury  done  by  the  fault  or  ne^i- 
gence  of  his  servant  falls  to  be  dealt  with  on  different  principles  where  the  sufferer  is  a  fellov 
servant  engaged  in  the  same  common  employment.  The  distinction  was  fully  recognized  by 
I.ORD  Cranworth,  and  effect  was  given  to  it  by  the  House  in  the  case  of  the  Bart<mskiU 
Company.  Whether  the  present  case  does  or  does  not  belong  to  the  latter  class,  it  ceminiy 
does  not  belong  to  the  former  class.  The  deceased  was  not  a  Strang ;  he  was  at  the  time 
received  the  injury,  a  workmen  in  the  employment  of  the  defenders  in  dieir  coal  mine:  Neish 
vas  also  in  their  employment  there.  If  it  was  not  alleged,  that  there  was  any  personal  fault  or 
neglect  on  the  part  of  the  master,  on  what  principle  does  liability  attach  to  him  ?  Does  sucb 
liab^ity  flow  from  the  nature  of  the  contract  of  service  under  which  the  deceased  was  workin^i 
J  think,  that  there  are  duties  incumbent  on  masten^  with  reference  to  the  safety  cS  hbooren  » 
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Qunes  and  factories,  on  the  fulfilment  of  which  the  labourers  are  entitled  to  rely,  and  for  the 
bilote  in  which  the  master  may  be  responsible.  A  toul  neglect  to  provide  any  system  of 
rentilatioa  for  the  mine  may  be  of  that  character.  Culpable  negligence  in  supervision,  if  the 
master  akes  the  supervision  on  himself,  or,  where  he  devolves  it  on  others,  the  heedless  selection 
of  nnskilfiil  or  incompetent  persons  for  the  duty,  or  the  failure  to  provide  or  supply  Uie  means 
of  providing  proper  machinery  or  materials,  may  fiimisb  grounds  of  liability,  and  there  may  be 
other  duties  varying  according  to  the  nature  of  the  employment,  wherein,  if  the  master  fails,  be 
may  be  responsible.  But  on  the  other  band,  there  are  risks  incident  to  occupations  more  or  less 
hanrdoos,  and  of  which  the  labourer  vvho  engaged  in  any  such  occupation  takes  his  chance.  It 
is  cmiaently  so  in  regard  to  mining  operations.  There  are  perils  of  the  pit  as  well  as  of  the 
other  deep,  and  one  of  those  perils  is  the  risk  of  the  consequence  that  may  even  in  the  best 
rrjulated  pits  result  from  the  carelessness  or  recklessness  or  other  fault  of  one  or  more  of  those 
pn^ns  composing  the  organized  body  engaged  in  working  the  mine.  The  master  does  not 
implicitly  insure  the  workmen  against  such  perils. 

Is  the  fault  attributed  to  Neish  one  of  that  character?  I  think  it  must  be  so  regarded  unless 
there  was  something  in  the  relation  of  Neish  to  the  defenders,  or  to  the  deceased,  which 
deprives  it  of  that  character.  It  is  not  alleged,  that  the  general  system  of  ventilation  of  the  pit, 
as  it  had  existed  anterior  to  the  erection  of  the  scaffold,  was  not  good,  or  that  Neish  was  not  a 
fit  man  to  be  placed  in  the  position  he  occupied.  In  neither  of  these  respects  was  there  any 
fault  or  negUgence  on  the  part  of  the  defenders,  nor  is  it  allied,  that  in  any  other  respect  there 
wu  personal  foult  on  their  part.  But  it  is  said,  that  Neish  was  not  the  fellow  workman  of  die 
deceased ;  that  be  was  in  some  sense,  and  to  some  effect,  a  representative  of  the  defenders, 
holdiog  delegated  power  from  them,  and  that  they  are  therefore  liable. 

Now  I  agree  with  what  has  been  said  as  to  the  terms  fellow  workman  and  ^llaboraieur. 
Iheyare  not  expressions  well  suited  to  indicate  the  relation  on  which  the  liability  or  non-liability 
of  a  master  depends,  especially  with  reference  to  the  great  systems  of  organization  that  now 
exist  And  these  expressions,  if  taken  in  a  strict  or  limited  sense,  are  calculated  to  mislead. 
The  same  may  be  said  of  such  words  as  foreman  or  manager.  We  must  look  to  the  functions 
the  party  discharges,  and  his  position  in  the  organism  of  the  force  employed,  and  of  which  be 
forms  a  constituent  part.  Nor  is  it  of  any  consequence,  that  the  position  he  occupies  in  such 
organism  implies  some  special  authority,  or  duty,  or  charge,  for  that  is  of  the  essence  of  such 
organizations,  as,  for  instance,  in  this  case,  if  Bryce  is  admitted  to  have  been  within  the  principle 
of  the  fellow  workman,  although  he  was  foreman  and  underground  manager,  and  bad  the 
imniediate  charge  of  constructing  the  scaffold,  and  was  primarily  to  blame  for  its  defects,  if 
uy.  Neish  was  one  step  higher,  and  may  have  been  in  fault  for  not  detecting  Bryce^s  error ; 
bat  yet  Neish  was  subordinate  to  a  still  higher  servant  called  Jack.  They  were  all  links  in  the 
same  chain.  If  the  master  was  responsible  for  injivy  done  to  Wilson  through  the  fault  of  Neish, 
(HI  the  ground  that,  strictly  speaking,  they  were  not  fellow  labourers,  he  would,  on  the  same 
ground,  nave  been  liable  for  injury  done  to  Neish  through  the  fault  of  Wilson. 

Now  the  direction  of  the  learned  Judge,  with  reference  to  the  circumstances  of  this  case, 
appears  to  me  to  have  been  objectionable,  for  these  reasons,  first.  It  deals  apparently  with  the 
il^ged  defect  in  the  scaffold  as  if  it  was  a  defect  in  the  general  arrangement  or  system  of  venti- 
lation of  the  pit,  for  which,  in  certain  views,  the  defendant  might  be  regarded  as  liable,  whereas 
it  was  a  derect  in  the  construction  of  a  temporary  structure,  erected  by  order  of  Neish  for 
certain  working  operations,  whereby  the  free  action  of  a  good  system  of  ventilation  was  tempor- 
arily mterfered  with,  which  raised  a  totally  different  question  for  the  consideration  of  the  jury  in 
reference  to  the  liability  of  the  defendant  for  the  fault  of  Neish.  But  the  distinction  does  not 
appear  to  have  been  adverted  to  r  Second,  It  appears  to  the  jury,  that,  if  the  faulty  scaffold  was 
completed  before  Wilson  entered  into  the  employ  of  the  defenders,  a  liability  was  imposed  on 
the  defenders  which  would  not  otherwise  have  existed,  inasmuch  as,  in  that  case,  Wilson  and 
Neish  could  in  ao  view  have  beeb  fellow  workmen  at  the  time  when  the  fault  was  committed  by 
Neish.  Bat  if  it  was  the  duty  of  Neish  to  provide  for  the  passage  of  air  upwards  in  the  shaft, 
that  duty  did  not  cease  with  the  erection  of  the  scaffold,  but  continued  while  the  scaffold 
itmaiDed,  and  be  was  in  fault  so  long  as  that  duty  was  not  performed.  It  was  not  merely  the 
erection  of  the  scaflMd  on  Saturday,  but  the  maintenance  of  it  in  a  defectire  state  until  Tuesday 
morning,  that  caused  the  injury,  if  it  was  realW  caused  by  the  defective  construction  ^  the 
scaffcdd,  and  consequently  there  was  no  room  tor  the  suggested  disconnexion  of  Wilson  and 
Neish  as  fellow  workmen :  Thirds  The  direction  points  the  attention  of  the  jury  to  the  question, 
whether  Wilson  and  Neish  stood  in  the  relation  of  fellow  workmen  eng^d  in  the  same  common 
employment,  as  the  test  of  non-liability,  without  sufficient  explanation  of  what  constituted  that 
relation ;  and  in  [>articular,  without  explaining  that  a  diversity  of  duties  and  gradation  of  authority 
are  not  inconsistent  with  that  relation,  and  without  referring  to  the  effect  which  might  be  produced 
OD  the  liability  of  the  master  by  a  careful  selection  of  proper  persons  to  take  charge  of  different 
departments  in  the  working  of  the  mine. 

On  the  whole,  1  am  disposed  to  adopt  the  words  of  one  of  the  learned  Judges  in  the  Court 
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below,  vho  has  said, that  "the  case  had  been  imperfectly  and  inadequately  stated  by  tbe  Judge, 
and  so  stated  as  tending  to  mtsleftd  the  jury."  At  the  same  time  1  am  not  surprised^  that  the 
learned  Judge  who  tried  the  case  should  have  been  embarrassed  by  the  rather  uo  satisfactory  and 
somewhat  conflicting  state  of  the  authorities  and  decisions  on  a  branch  of  law  which  has  only 
lately  approached  maturity. 

A  point  was  made  on  the  Statute  of  the  23  and  24  Vict.  c.  151.  I  am  not  disposed  to  pro- 
nounce any  opinion  in  reference  to  the  effect  of  that  Statute.  I  think  there  may  be  questions  of 
considerable  nicety  arising  upon  it.  It  was  a  public  Statute  passed  for  the  avowed  purpose  of 
giving  greater  safety  to  workmen  in  miiies.  It  imposed  duties  on  the  owners  of  mines,  and  a 
question  may  be  raised  whether  workmen  engaging  in  the  service  of  a  mineowner  may  not  be 
entitled  to  rely  upon  such  duties  being  performed  as  being  employed  in  the  contract  of  service: 
That  is  a  point  of  which  I  do  not  wish  to  express  any  opinion,  because  the  subject  we  are  now 
dealing  with  is  apart  altogether  from  any  such  question. 

InUrlocittor  agirmedf  and  appeal  dismissed  with  costs. 

Appellants  SolicitorSy  Thomas  White,  S.S.Ci  Shaen  and  Roscoc,  London. — Resfiandeiits 
Soliettorsj  W.  B.  Glen,  S.S.C. ;  James  Dodds,  Westminster. 


JUNE  8,  i868. 

George  Greig,  Inspector  of  Poor,  Appellant^  v.  The  University  of  Edin- 
burgh, Respondents. 

Poor  rates — Assessment— University  Buildings — Purposes  of  Government — Exemption — TJie 
buildings  composing  the  University  of  Edinburgh  are  not  exempt  from  assessment  to  the  poor 
rate  on  the  groundof  being  property  held  for  Crown  purposes  or  purposes  of public  govemminUy 
nor  on  the  ground  of  being  incapable  of  producing  annual  value. ' 

This  was  an  action  at  the  instance  of  the  University  of  Edinburgh  ^inst  the  inspector  of 
poor  of  the  city  parish  of  Edinburgh,  concluding  for  declarator,  th^  the  buildings  the 
University  were  exempt  from  the  burden  of  poor  rates. 

The  plea  in  law  of  the  pursuers  was — The  buildings  of  the  University  being  national  or  puUic 
property,  or  property  dedicated  to  national  or  public  purposes,  and  from  the  occupation  of  which 
no  revenue  was  derived,  was  not  subject  to  assessment  for  poor's  rates. 

The  defender's  pleas  in  law  were — i.  The  subjects  belonging  to  the  pursuers,  being  lands  and 
heritages  in  the  sense  of  the  Poor  Law  Act,  are  assessable  for  poor's  rates.  2.  Under  the  Poor 
Law  Act  and  the  Valuation  Act  the  defender  was  entitled  to  levy  poor's  rates  from  the  subjects, 
and  from  the  pursuers  as  the  owners  and  occupants  thereof,  according  to  the  value  fixed  in  the 
valuation  roU.  3.  There  being  no  statutory  or  other  ground  of  exemption  pleadable  by  the 
pursuers,  the  defender  ought  to  be  assoilzied,  with  expenses. 

The  Lord  Ordinary,  Barcaple,  on  24th  February  1865,  sustained  the  first  and  second  pleas  in 
law  of  the  defender,  and  assoilzied  him  from  the  whole  conclusions  of  the  libeL  On  recuuining 
note  the  Second  Division,  on  20th  July  1865,  recalled  the  Lord  Ordinary^  interlocutor,  repdlea 
the  defences,  and  declared,  interdicted,  and  prohibited,  in  terms  of  the  conclusira  the  libd. 
The  defender  appealed  against  the  latter  interlocutor. 

Sir  R.  Palmer  Q.C.,  J.  T.  Anderson,  And.  yKH«*?,for  the  appellant. — The  University  buildings 
are  primd  facie  liable  to  assessment  according  to  the  principle  laid  down  in  several  recent  cases, 
which  confine  the  exemption  to  those  buildings  which  are  occupied  by  the  Crown  or  its  servants, 
or  for  government  purposes— Board  v.  Cameron,  11  H.  L,  C.  443  ;  Clyde  Trustees  t. 
Adamson,  4Macq.  931,  ante,  p.  1351  ;  Leith  Harbour  Commissioners  v.  Gtwdinert  L.  R.  I  Sc 
App.  17,  ante,  p.  1384.  Here  the  buildings  are  not  occupied  for  government  purposes  or  bf 
servants  of  the  Crown,  or  by  the  Crown  in  the  proper  sense  of  the  term. 

A  great  deal  of  antiquarian  information  as  to  the  University  is  alleged  in  the  condescendence, 
of  which  the  Court  seems  to  take  judicial  knowledge  as  if  it  were  all  conceded  to  be  true;  but 
there  have  been  no  admissions  warranting  such  an  inference.  It  is  enough  to  say,  the  buildings 
are  capable  of  producing  rent,  and  are  of  value,  inasmuch  as  the  stiKlents  pay  f^es  to  ibe 
professors  jud  trustees. 


I  See  previous  report  3  Macph.  1151 ;  37  Sc.  Jur.  598.  S.  C.  L.  R.  i  Sc.  Ap.348;  6  Maqik 
H.  L.  97 ;  40  Sc.  Jur.  520. 


Digitized  by 


GREIG  V.  EDIN.  UNIV.         [Z.  Cairns  L.  C]  1609 


l»d Advocate  (Gordon),  and  Mellish  Q-C,  for  the  respondents.— This  is  a  case  of  buildings 
lidd  (m  a  public  trust,  and  for  purposes  at  least  closely  alTied  to  government  purposes.  It  has 
been  bdd,  that  purposes  of  local  government  are  within  the  exemption — JusHcts  of  Lancashire 
V.  Ckeetham,  L.  R..  3  Q.  B.,  17.  It  is-  difficult  to  ^y,  that  property  on  whicb  a  trust  like  this  is 
impressed  can  be  said  to  be  of  any  annual  value  in  the  ordinary  sense ;  for,  in  the  circumstances 
of  the  property,  there  could  be  no  tenant  who  could  take  it  for  any  purpose  other  than  those 
declared  in  the  trust.  No  defined  annual  value  can  be  put  on  the  buildings  in  such  a  case ;  and 
]£  there  is  no  defined  value,  it  is  practically  the  same  thing  as  if  the  property  were  exempt 
altogether.   On  both  grounds  the  interlocutor  of  the  Court  below  was  right. 

Lord  Chancellor  Cairns  — My  Lords,  in  this  case  an  action  of  declarator  was  raised  by 
the  University  of  Edinburgh  against  the  Parochial  Board  of  the  parish  of  Edinburgh,  through 
tbdr  public  officer,  to  have  it  declared,  that  the  University  are  not  liable,  as  owners  or  occupiers 
of  the  University  buildings,  to  any  assessment  for  the  poor  rate.  The  record  was  closed,  but 
no  proof  was  led,  and  upon  the  averments  on  the  record,  and  consideration  of  the  pleas  in  law, 
the  Lnd  Ordinary  assoilzied  the  defender  from  the  concluuons  of  the  summons.  From  that 
interlocutor  a  reclaiming  note  was  presented  to  the  Second  Division  of  the  Court  of  Session  to 
recall  the  interlocutor,  and  declare  m  tenns  of  the  conclusions  of  the  libeL  The  Court  of  Session 
proDOuDced  an  interlocutor  to  that  effect,  and  from  that  decision  of  the  Court  of  Session  this 
^>pesd  comes  before  your  Lordships. 

Two  questions  which  are  very  difra-eDt  have  been  argued  at  your  Lordships'  bar.  One  of  the 
arguments  has  been,  that  the  buildings  of  the  University  of  Edinburgh  were  exempt  from 
lateability  on  the  score  of  what  I  may  term  Crown  privilege^  irrespectively  of  any  question  as  to 
value.  The  second  ground  of  argument  was,  that  they  were  exempt,  or  rather,  that  tbey  ought 
not  to  be  rated,  on  the  score  of  being  of  no  annual  value.  I  think  your  Lordships  will  be  of 
(pinion,  that  these  two  questions  must  be  kept  distinct.  If  the  argument  of  the  respondents 
prevails  on  cither  of  these  grounds,  of  course  they  will  be  entitled  to  the  benefit  of  the  argument, 
but  it  will  be  impossible  to  combine  a  portion  of  the  claim  for  exemption  upon  one  head  with  a 
paitial  support  of  the  claim  for  exemption  on  the  other  head. 

Now,  as  to  the  first  of  these  questions,  namely,  the  claim  for  exemption  on  the  score  of  the 
Crown  privilege,  the  manner  in  which  the  case  is  put  by  the  pleas  in  law  for  the  respondents  is 
this :  Tliey  say  that  the  buildings  of  the  University,  being  national  or  public  property,  or  property 
dedicated  to  national  or  public  purposes^  are  not  subject  to  assessment.  The  Court  of  Session 
has  gone  somewhat  further  than  the  plea  in  law  ;  for  I  observe,  that  the  Lord  Justice  Clerk  in  his 
opinion  on  the  subject  states,  that  the  University  of  Edinburgh  is  in  its  corporate  capacity  a 
serrant  of  the  Crown,  owning  and  occupying  the  University  buildings  under  the  control  and 
supervision  of  the  Crown  and  government  of  the  country  for  important  national  objects. 

The  general  principle  which  regulates  the  decision  of  questions  of  this  kind  has  been  well 
settled  m  your  Lordships'  House.  I  refer  to  the  cases  of  the  Mersey  Docks,  Adamsan  v.  The 
Cfyde  Trustees^  and  the  Commissioners  of  Leith  Harbour.  The  general  principle,  as  I  un<terstand 
it,  ap^aoi^  of  by  your  Lordships  in  these  cases,  is  this,  that  the  Crown  not  being  named  in  the 
English  or  Scotch  Statutes  on  the  subject  of  assessment,  and  not  being  bound  by  Statute  when 
not  expressly  named,  any  property  which  is  in  the  occupation  of  the  Crown,  or  of  persons  using 
it  exclusively  in  and  for  the  service  of  the  Crown,  is  not  rateable  to  the  relief  of  the  poor. 

If  that  is  the  true  principle,  and  such  it  must  now  be  taken  to  be,  I  think  your  Lordships  will 
find,  that  it  is  very  easy  of^ application  to  the  present  case.  The  University  of  Edinburgh  is  no 
doubt  a  great  public  and  national  institution;  but  the  Corporation  of  the  University  of  Edinburgh 
IS  a  Corporation  independent  of  the  Crown,  no  doubt  originally  created  by,  but  still  independent 
o^  the  Crown.  Its  property  is  not  Crown  property  ;  but  it  is  property  vested  in  the  Senatus 
Academicas  for  the  University  purposes,  I  agree  with  the  statement  of  the  Lord  Ordinary,  who 
said  that  the  propoty  could  not  be  considered  in  any  sense  Crown  property,  nor  would  the 
assessment  irf  the  property  directly  or  indirectly  affect  the  Crown.  With  r^rd  to  the  aU^tion 
in  the  pkas  in  law,  that  it  is  property  dedicated  to  public  purposes,  after  the  decisitms  of  this 
House  in  the  cases  to  which  I  have  referred,  that  must  now  be  taken  to  be  a  wholly  inmfficient 
ground  of  exemption. 

Thereftve,  on  the  first  argument  of  exemption  on  the  score  of  Crown  privilc^,  it  appears  to 
Be,  that  the  buildings  (tf  the  University  of  Edinburgh  cannot  be  brought  in  any  sense  under  that 
cxetnptioo. 

Then,  on  the  second  point,  the  question  of  value,  the  manner  in  which  it  has  been  put  on 
bebalf  of  the  respondents  at  your  Lordships'  bar  is  this  :  It  has  been  stated,  that  the  property  is 
DM  capable  of  producing  value.  Now  I  must  remind  your  Lordships,  in  the  first  place,  that  we 
are  not  here  to  decide  on  any  question  of  quantum  of  value  in  respect  of  which  the  property 
should  be  assessed.  That  may  be  a  matter  of  some  difficulty  which  may  have  to  be  considered 
in  detail  hereafter.  The  question  which  your  Lordships  have  now  to  deal  with  is,  whether  the 
argnment  now  adduced,  which  was  not  much  relied  on  in  the  Court  below,  that  the  premises  are 
not  capable  of  produdng  value,  is  an  argnment  which  ou^t  to  prevaiL 
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It  might  be  sufficient  to  dispose  of  that  argument  to  say,  that  in  a  case  where  ve  find  the 
University  of  Edinburgh  actually  in  occupation  and  conducting  all  the  great  purposes  {<x  which 
they  are  incorporated  in  and  by  means  of  these  buildings,  that  alone  is  a  beneficial  occDpatkn 
which,  subject '  to  the  question  of  what  the  quantum  of  benefit  may  be,  is  clearly  an  occupation 
rateable  for  the  relief  of  the  poor.  And  1  might  further  point  out  to  your  Lordships,  that  it 
appears  clear,  partly  by  the  record  and  partly  by  admissions  at  your  Lordships'  bar,  that  the 
University  are  in  the  habit  of  receiving  matriculation  fees  from  the  students  who  attend  these 
buildings,  which  fees  would  clearly  not  be  paid  unless  these  were  buildings  of  which  the  students 
could  have  the  benefit  for  the  purpose  of  receiving  instruction.  Further  than  that,  I  might 
remind  your  Lordships,  that  it  appears  on  the  record  and  by  those  admissions,  that  the  [H'ofessors 
are  allowed  to  receive  fees  from  the  stndents  who  attend  tbeir  classes.  And  it  is  of  course 
obvious,  that  if  the  professors  were  not  allowed  to  receive  those  fees,  tbey  would  tfaeinselves  have 
to  be  remunerated  by  higher  salaries  paid  to  them  by  the  University.  And  therefore,  indirectly 
again  in  that  shape,  the  University  obtains  the  benefit  of  the  fees  which  are  paid  to  the  professors^ 
which  fees  ^ain  would  not  be  paid  by  the  students  unless  there  were  proper  class  rooms  in  which 
the  profiessors  could  deliver  tbeir  instructions  to  the  students.  But  I  am  bound  to  say,  that,  even 
beyond  that,  the  Act  of  Parliament  which  deals  with  this  question  suggests  (1  will  not  say  more, 
nor  is  it  necessary  that  your  Lordships  should  now  say  more,)  a  test  of  value  which,  as  it  appears 
to  vas,  might  well  be  made  applicable  to  cases  of  this  kind,  because  the  8th  and  9th  Victoria, 
chapter  83,  ajFter  providing  in  the  34th  section,  that  one  half  of  such  assessment  shall  be  imposed 
upon  the  owners,  and  the  other  halt  upon  the  tenants  or  occupants  of  all  lands  and  heritages 
within  the  parish,  in  the  37th  section  enacts,  "  That  in  estimating  the  annual  value  of  lands  and 
heritages,  the  same  shall  be  takm  to  be  the  rent  at  which,  one  year  with  anoth^,  such  lands  and 
heritages  might  in  their  actual  state  be  reasonably  expected  to  let  from  year  to  year,"  under  certain 
deductions' therein  mentioned. 

It  was  argued  at  the  bar,  that  it  must  be  taken,  that  a  tenant  who  became  the  lessee  of  these 
lands  would  not  be  able  to  use  them  otherwise  than  as  the  University  could  use  them,  that  is  to 
say,  would  not  be  able  to  put  them  to  any  other  uses  than  the  University  would  do.  It  may  not 
be  necessary  to  determine  that  question  now,  but  it  appears  by  no  means  clear,  that  any  sudi 
ingredient  is  to  be  taken  into  account  when  yoa  are  endeavouring  to  ascertain  what  a  tenant 
would  give  for  the  premises  in  their  present  state.  That  point  may  better  be  determined  when 
the  question  is  specifically  raised.  But  on  the  grounds  I'  have  mentioned,  I  think  your  Lordshq« 
will  De  of  opinion,  that  ^ere  is  in  these  premises  clearly  an  annual  valu  j ;  and  if  that  be  so,  they 
are  not  exempt  from  rateability,  on  the  ground  that  they  are  like  the  case  pat  in  argument  in  one 
of  the  cases  that  came  bef(»re  your  I^mlsbifa — the  case  (rf  a  barren  rode,  which  is  utterly  without 
any  value. 

Speaking,  therefore,  my  Lords,  with  great  respect  for  the  decision  of  the  Court  of  Session,  I 
am  bound  to  advise  your  Lordships,  and  1  move  your  Lordships,  that  the  decision  of  the  Lord 
Oidinary  was  right,  that  the  interlocutors  of  the  Second  Division  of  the  Court  of  Session  ot^bt 
to  be  reversed,  and  that  in  substance  the  defender  should  be  assoilzied  from  the  condosions  of 
the  libel,  with  expenses  both  of  the  proceeding  before  the  Lord  Ordinary,  and  also  of  the 
reclaiming  note  to  the  Court  of  Session. 

Lord  Cranworth. — My  Lords,  1  entirely  concur,  and  have  very  little  to  add  to  what  has 
fallen  from  my  noble  and  learned  friend.  I  think  the  Court  of  Session  has  fallen  into  a  great 
error  in  its  application  of  the  Mersey  Deck  cast.  I  find  that  the  Lord  Justice  Clerk  says,  as  ilie 
foundation  of^ his  opinion,  that  this  comes  within  the  exception  of  Crown  property,  that  throughoat 
the  whole  history  m  the  University,  and  very  specify  in  a  recent  Act  of  Parliament,  the  Cnm 
is  recognized  both  as  the  fountain  from  which  the  whole  rights  of  the  University  flow,  and  alio 
as  the  visitorial  authority,  to  the  control  of  which  it  is  at  all  times  subject  That  may  be  perfBcdy 
true,  but  that  does  not  make  the  property  Crown  property.  As  has  been  suggested  in  the  course 
of  the  atsiiment  at  the  bar,  so  far  from  what  is  alleged  shewing  the  property  to  be  in  the  Cnn, 
it  distincay  shews  it  to  be  out  of  the  Crown,  for  it  was  part  of  the  argument,  that  by  royal  chaner 
it  was  granted  to  the  University.  So  that  clearly  the  ownership  is  entirely  out  of  the  Crom 
But  if  the  ownership  is  Out  of  the  Crown,  then  a  multo  fortiori  the  occupancy  is  out  of  the 
Crown.  That  the  occupancy  is  in  the  University  is  clear  from  this :  The  professors  arc 
allowed,  and  it  is  their  duty  to  use,  certain  rooms  for  their  classes,  but  they  can  only  occupy  them 
for  such  purposes  and  in  su=h  mode  as  the  University  shall  permit.  They  could  not  (as  was 
suggested)  give  dinners  or  balls  there — certainly  not,  as  they  might  do  in  any  other  rooms  <rf 
which  they  had  the  sole  occupation.  Therefore,  it  seems  to  me  perfectly  clear,  that  the  Uni- 
versity are  not  only  the  sole  owners,  but  the  occupiers  of  the  property.  And  as  to  the  suppwi- 
tion,  that  they  are  occupying  it  as  servants  of  the  Crown,  and  that  the  Crown  is  performing  duties 
there  as  in  the  case  of  Courts  of  Juitice,  it  is  absurd,  because  the  Crown  does  not  grant  de|RC* 
or  deliver  lectures,  nor  do  the  professors  perform  these  acts  in  any  respect  as  servants  ot  the 
Crown.  Therefor^  that  the  Crown  is  the  owner  and  occupier  is  quite  out  of  the  question.  VVitli 
regard  to  the  question  of  there  being  value,  I  think  the  receipt  of  the  matriculation  l%es  is 
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soflkaent  And  the  facx,  that  the  professors,  by  occupying  rooms  beloneing  to  the  University, 
and  under  the  control  of  the  University,  receive  fees  from  their  classes,  is,  1  think,  also  conclusive. 
Bai  1  desire  also  to  be  understood  as  concurring  with  my  noble  and  learned  friend  when  I  say, 
that  1  very  much  doubt  whether  any  of  these  matters  are  at  all  to  be  taken  into  consideration. 
When  t^e  Statute  says,  that  die  value  is  to  be  calculated  according  to  what  a  solvent  tenant 
Tould  pay  for  the  property,  making  certain  deductions  which  are  specified,  I  cannot  say  that  I 
am  at  all  satisSed,  that  it  means,  that  the  tenant  is  only  to  occupy  it  for  the  same  purposes,  for 
Tfaicfa  it  is  occupied  by  the  body  that  is  proposed  to  be  rated.  I  have  no  hesitation,  therefore, 
in  aucDrriDg  with  my  noble  and  learned  friend  in  thinking,  that  the  interlocutor  of  the  Lord 
Ontioaiy  was  right,  and  that  tlie  interlocutor  of  the  Second  Division  of  the  Court  of  Session 
BBtt  be  Teversed. 

ijOSD  Westbury.— My  Lords,  upon  an  examination  of  the  summras  in  this  declarator,  it 
wadd  appear,  that  strictly  qwaking,  one  question  only  is  raised  by  it,  and  that  is  the  question  of 
ennption  from  poor  rate.  The  question,  whether  the  buildings  are  or  arc  not  of  any  rateable 
Taln^  does  not  a|mear  to  be  included  in  the  summons.  Now,  on  the  question  of  exemption, 
anterior  to  Ae  decision  of  your  Lordships*  House  in  the  Afersey  Dock  cases,  looseness  of 
expressim  prevailed  in  the  language  of  the  decisions.  We  had  a  variety  of  decisions  in  which  it 
was  held,  that  property  used  for  charitable  purposes  being  held  for  public  purposes,  was  not  to 
be  regarded  as  liable  to  poor  rates.  The  true  ground  of  exemption  was  ascertained  and  expressed 
by  this  House  in  the  Afersey  Dock  case ;  and  it  was  found  to  rest  altogether  upon  this  fact,  that 
the  Poor  Laws  did  not  include  the  Crown,  the  Crown  not  being  named  in  the  Statute.  The  result, 
tbeiefore,  was,  that  Crown  property  and  property  occupied  by  the  servants  of  the  Crown,  and 
then,  accordiDg  to  the  theory  of  the  Constitution,  property  occupied  for  the  purposes  of  the 
administration  of  the  government  of  the  country,  became  exempt  from  liability  to  poor  rate. 
The  confusion  and  looseness  involved  in  the  words  "  national  objects  "  were  thereby  removed. 
And  those  words,  in  speaking  of  the  law  upon  this  subject,  ought  to  be  considered  as  applicable 
to  those  purposes  which  are  essentially  involved  in  the  administration  of  the  ^vemment  of  the 
oDODtry.  Now,  nobody  will  contend,  that  the  function  involved  in  the  administration  of  the 
Unrrersity  of  Edinburgh  is  part  of  the  administration  of  the  government  of  the  country.  They 
■re  perfectly  distinct,  and  it  is  impossible,  therefore,  to  bring  the  fimction  of  a  University  within 
die  proper  meaning  of  government  purposes.  And  if  so,  it  is  impossible  to  hold,  that  property 
panted  by  the  Crown  for  the  University,  or  for  the  purposes  of  a  University,  is  properly 
panted  for  the  service  of  the  government  of  the  country.  This  ground  of  exemption,  therefore, 
■ot  being  at  all  applkable  to  the  University,  the  conclusions  of  this  declarator  must,  on  that 
Croand  alone,  be  repelled,  and  the  defender  assoilzied  from  the  action. 

But  it  may  be  requisite  to  observe,  that,  independently  of  exemption  on  the  ground  of  the  property 
biloDging  to  the  government,  there  may  be  another  ground  of  non-liability  perfectly  distinct, 
Bamery,  where  the  property  has  no  rateable  value.  Now,  I  do  not  mean,  by  anything  that  I  say 
on  this  occasion,  to  prejudice  at  all  the  proper  consideration  of  that  question.  For  it  may 
possibly  be  held,  that  if  property  is  occupied  by  persons  for  a  purpose  yielding  no  value  at  all, 
iDct  ibey  are  absolutely  prohibited  from  using  it  in  any  manner  that  would  be  productive  of 
nhis,  it  may,  I  say,  possibly  be  held,  that  there  is  no  rateable  value  in  that  property,  and  that 
in  that  sense,  therefore,  it  ought  not  to  be  assessed  to  the  poor  rate.  But  the  possession  of 
ivoperty  of  no  rateable  value  is  wholly  distinct  from  the  possession  of  property  in  a  character 
vmch  entitles  it  to  be  exempt.  In  this  case  it  may  be  sufficient  to  observe,  (though  perhaps  it  is 
krdly  necessary,)  that  it  is  impossible  to  deny,  with  respect  to  the  University  of  Edinburgh, 
that  it  is  at  once  the  owner  of^  the  property  in  a  character  which  does  not  exempt  it,  and  it  is 
^  the  occupant  of  the  property  in  a  character,  and  for  a  purpose,  that  entitles  it  to  receive,  and 
in  respect  of  which  it  does  actually  receive,  a  certain  amount  of  p«cuniary  value  which  must  be 
Rgarded  as  incidental  to  its  occupation  of  this  property.  Although,  therefore,  we  are  not  required 
l>y  the  conclusion  of  thb  declarator  to  advert  to  that  circumstance  at  all,  it  may  be  satisfactory 
to  advert  to  it,  <»ily  for  the  purpose  of  observing,  that  there  is  no  case  here  brought  before  the 
Home,  which  proves,  that  the  property  is  incapable  of  yielding  value,  and  therefore  ought  not  to 
W  rated,  but,  on  the  contrary,  the  tacts  shew,  that  the  property  is  capable  of  yielding,  and  actually 
iott  yield,  in  a  certain  sense,  value  to  the  University  that  occupies  that  property. 

I  therefore,  on  these  grounds,  entirely  concur  in  the  motion  of  my  noble  and  learned  friend,  the 
Lord  Chancellor,  that  the  defender  ought  to  be  assoilzied  from  the  conclusion  of  this  summons, 
vith  expenses,  extending  also  to  the  expenses  of  the  interlocutor  of  |the  Lord  Ordinary.  The 
inceriocDtor  of  the  Second  Division  will  be  reversed,  and  there  will  be  an  absolvitor  from  the 
conduijon  of  the  summons.   That  I  apprehend  will  be  the  proper  form  of  order. 

UiRD  CoLONSAY.— My  Lords,  I  concur  in  the  judgment  which  lias  been  suggested,  and  upon 
^  giuunds  stated.  I  also  concur  in  the  reservation  which  has  been  made  by  my  noble  and 
IcuBed  friend  who  last  spoke.  Possibly,  a  question  may  be  raised  as  to  the  rateable  value  of 
tliii  property.  The  summons  of  declarator  that  is  before  us  is  a  summons  which  concludes  for 
■bndote  non-liabiUty.  Now  to  that  I  cannot  give  an  assent   Therefore,  it  is  necessary,  that 
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from  that  there  should  be  an  absolvitor.  But  other  questions  maybe  raised;  other  qu^tions 
have  been  raised  of  a  more  limited  kind.  I  do  not  think  they  are  properly  before  us  here,  nor 
have  we  all  the  materials  for  disposing  of  them.  And  therefore,  while  1  would  be  for  assoilzieing 
the  defender  from  the  conclusions  of  this  action,  I  vould  not  be  for  precluding  the  pursuers  in 
the  action  from  raising  any  question  as  to  the  meastire  of  liability  which  attaches  to  them,  when 


The  cases  that  were  decided  anterior  to  the  Mersey  Dock  case  and  other  recent  cases,  and  the 
practice  that  prevailed  aoterior  to  chose  decisions,  did,  I  think,  give  great  countenance  to  the 
judgment  pronounced  in  the  Court  below ;  and  bad  it  not  been  for  these  recent  cases,  1  do  not 
know  that  I  should  not  have  concurred  in  that  judgment,  taking  those  former  cases  to  be  correa 
exponents  of  the  law.  But  the  principles  laid  down  in  the  Mersey  Dock  case,  and  some  otlieT 
cases  almost  concurrent  with  it,  are  I  think  sufficient  to  shev,  that  the  builctings  of  the  Univeraty 
of  Edinburgh  are  not  buildings  of  the  kind  which  entitles  the  ovnos  and  occupants  dt  them  to 
nemption  from  liability  for  poor  rates. 

Jnterhcutors  appealed  from  reversed,  and  defender  assoilzied  Jrom  conclusion  of  summon^  vUk 
expenses  be/ore  the  Lord  Ordinary  and  the  Court  of  Session. 

Appellants  Solicitors,  Alexander  Greig,  S.S.C. ;  Murdoch,  Rodger,  and  Gloag,  Westminster. 
-^Respondents  Solicitors,  W.  and  J.  Cook,  W.S. ;  Loch  and  Maclaurin^  Westminster. 


John  Carrick,  Architect,  Glasgow,  AppeUantf  v.  George  John  Miller  of 

Frankfield,  Respondent. 

Entail— Montgomery  Act — Building  Lease — Powder  Magazine — Waiving  Statutory  Condition—  ■ 
By  the  Statute  lo  Geo.  III.  c.  51,  heirs  of  entail  may  grant  building  leases  for  certain  purpesa 
for  99  years,  but  these  are  to  be  void  if  a  dwelling  house  is  not  built  within  ten  years. 

Held  (afftrming  judgment).  That  notwithstanding  the  h^ir  dispenses  with  this  latter  oin^tiBm^ 
the  lease  becomes  absolutely  void  at  the  end  of  ten  years,  if  the  dwelling  house  is  not  built. 

Question,  whether  a  lease  for  erecting  a  powder  mageatne  can  be  granted  by  an  heir  of  emUul 
under  the  Montgomery  Act  f  * 

This  was  an  appeal  from  a  judgment  of  the  First  Division.  The  heir  of  entail  of  the  estate 
of  Frankfield  raised  an  action  of  reduction  to  set  aside  a  building  lease  fw  99  years,  granted  by 
his  father  in  1851)  when  heir  in  possession  of  the  said  estate.  The  deed  of  entail  prohibited 
heirs  of  entail  from  granting  tacks  for  more  than  99  years.  The  Montgomery  Act,  10  Geo.  in., 
c.  51,  enables  heirs  m  entail  to  grant  building  leases  for  99  years  under  certain  condition^oneof 
which  is,  that  within  ten  years  after  the  lease  one  dwelling-house  at  least,  not  under  j^io  in  vahte, 
shall  be  built  for  each  half  acre,  otherwise  the  lease  to  be  void.  In  1851,  the  pursuer^s  father, 
as  heir  of  entail,  granted  a  lease  for  99  years  of  ground  for  the  purpose  of  a  powder  magazine  to 
be  erected,  but  by  a  back  letter,  the  lessor  agreed  not  to  enforce  the  statutory  condition  if  a 

Eowder  magazine  worth  £1000  should  be  kept  in  good  repair.    Ko  dwelling  houses  accordingly 
ad  been  built  pursuant  to  the  Statute. 

The  Lord  Ordinary  (Kinloch),  on  22A  June  1866,  held  the  lease  void,  and  the  First  Division 
(Lord  Curriehill  dissenting)  recalled  the  interlocutor,  holding  the  lease  was  not  void,  bat  had 
only  become  so  by  reason  of  the  condition  as  to  erecting  dwelling  bouses  within  the  ten  yean 
not  being  fulfilled. 

The  defenders  appealed. 

Dean  of  Faculty  (MoncreifF),  and  Cotton  Q.C.,  for  the  appellant. — ^The  lease  was  not  void 
until  the  heir  in  possession  had  required  the  dwelling  houses  to  be  built,  and  which  tbeappdlant 
was  ready  to  do.  It  was  an  irritancy  which  might  be  purged — Stair,  iv.  18,  3;  i.  17,  16;  ErdL 
ii.  5,  25;  ii.  8,  14;  I  Bell,  Com.  70;  i  Bell,  Leases,  129;  Stewart  v.  Watson^  2  Macph.  I4i9> 
Moreover,  the  lease  was  at  all  events  good  for  25  years,  uoder  the  proviso  in  the  deed  ctf  eatiuL 


1  See  previous  report  5  Macph.  715  :  39  Sc.  Jur.  368.  S.C.  L  R.  t  Sc.  Ap.  356 :  40  Sc.  Jar. 
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SirR.  Palmer  Q.C,  and  y.  M.  Duncan,  for  the  respondent — ^The  Montgomery  Act  gave  no 
power  to  an  heir  of  entail  to  grant  a  lease  for  such  a  purpose  as  a  powder  magazine,  the  objects 
of  the  Statute  being  confined  to  those  specified,  and*  this  is  not  within  those  descriptions  of 
buildings.  But  even  if  this  building  lease  were  within  the  powers  of  the  heir,  the  poviers  were 
granted  only  on  conditions,  and  these  conditions  have  been  violated.  It  was  a  violation  of  the 
Statnte  which  no  heir,  with  or  without  the  consent  of  a  third  party,  can  commit  effectually.  The 
lease,  therefore,  became  ipso  facto  void,  when  the  ten  years  expired  without  the  dwelling  houses 
beiDg built — Gordon  M.  Tack,  App.,  No.  ll;  Moncrieff v.  Hay,  5  D.  349. 

Lord  Cranworth.— My  Lords,  after  the  full  argument  which  my  noble  and  learned  friend 
and  myself  have  heard  in  this  case,  neither  of  us  entertain  Che  least  doubt,  that  the  decision  in 
Ae  Court  below  was  perfectly  right. 

The  question  arises  upon  a  case  under  what  is  called  the  Mon^omery  Act,  which  was  passed 
abnt  a  century  ago  in  the  year  177a  It  enacted,  among  other  things,  this  : — "  Whereas  the 
hiildiDg  of  villages  and  houses  upon  entailed  estates  may  in  many  cases  be  beneficial  to  the 
jubliq  and  might  often  be  undertaken  and  executed  if  heirs  of  entail  were  emjiowered  to 
CDcoorage  the  same  by  granting  long  leases  of  land  for  the  purpose  of  building,  be  it  therefore 
enacted,  that  it  shall  be  in  the  power  of  every  proprietor  of  an  entailed  estate  to  grant  leases  of 
faad  for  the  purpose  of  any  number  of  years  not  exceeding  99  years  :  That  not  more  than  five 
acres  shall  be  granted  to  any  one  person  either  in  his  own  name,  or  to  any  other  person  or  per- 
sons in  trust  for  him,  and  that  every  such  lease  shall  contain  a  condition  that  the  lease  shall  be 
void,  and  the  same  is  hereby  declared  void,  if  one  dwelling  house  at  least,  not  under  the  value  of 
j^io  sterling,  shall  not  be  built  within  the  space  of  ten  years  from  the  date  of  the  lease  for  each 
one  half  acre  of  ground  comprehended  in  the  lease,"  etc. 

Now  the  gentleman  who  granted  the  lease  in  question,  Mr.  Miller,  was  tenant  in  tail  of  an 
estate  under  the  deed  of  entail,  which  contained  tnese  provisions — "  Fourthly,  that  it  shall  not 
be  lawful  to  the  said  George  Miller,  my  nephew,  (the  father  of  the  present  respondent,)  or  any  of 
the  heirs  of  tailzie  and  heirs  whatsoever,  who  shall  succeed  to  the  said  lands  and  estate,  to  sett 
tacks  or  rentals  thereof  for  any  larger  space  than  twenty-five  years,  and  without  diminution  of 
Oe  rental,  or  for  the  lifetime  v&  the  setter  in  case  trf  any  diminution  of  the  rental,  declaring 
hereby  that  all  such  tacks,  as  shall  be  granted  contmy  to  this  conditicm,  shall  be  void  and 
nlL' 

Therefore,  when  Mr.  Miller  came  into  possession  of  the  estate  as  tenant  in  tail,  he  might  have 
{ranted  a  lease  for  25  years  only.  And  we  may  assume  also,  for  the  purpose  of  the  ailment, 
that  be  might  have  granted  a  lease  for  the  purpose  of  erecting  on  the  land  a  powder  magazine. 
But  (A  course  it  is  obvious  that  a  building  of  that  expense  would  not  be  erected  by  any  person 
¥bo  had  only  25  years  wherein  to  enjoy  it.  And  therefore  Mr.  Miller  had  recourse  not  to  his 
powers  as  tenant  in  tail  by  virtue  of  the  authority  given  to  him  as  fee  simple  proprietor  restricted 
by  the  entail,  but  he  availed  himself  of  the  powers  of  the  Montgomery  Act  to  grant  a  lease  for 
99  years. 

The  lease  is  this  :  "  It  is  contracted,  agreed,  and  ended,  betwixt  George  Miller,  Esquire  of 
Frankfield,  in  the  county  of  Lanark,  heritable  proprietor  of  the  piece  of  ground  after  let,  on  the 
Doe  part,  and  John  Carrick,  architect  in  Glasgow,  etc.,  on  the  other  part,  in  manner  following, 
Aat  is  to  say — The  said  George  Miller,  acting  in  terms,  and  by  virtue  of  an  Act  of  Parliament 
passed  in  the  lotb  year  of  the  reign  of  his  Majesty  King  George  the  Third,  intituled  "  so  and  so, 
(setting  out  the  title  of  the  Montgomery  Act,)  "  has  set,  and  does  hereby,  in  consideration  of  the 
liayment  by  the  tenant  of  the  tack  duty  after  stipulated,  and  with  and  under  the  reservations, 
provisions,  declarations,  conditions,  ud  [testations  after  mentioned,  set  and  let  in  tack  a  certain 
piece  of  ground  therein  described,  for  the  space  of  99  years  from  and  after  the  term  of  Mairtin- 
mas,  in  the  year  1850,  providing  and  declaring,  notwithstanding  the  endurance  of  this  tack  is 
fixed  for  the  space  of  99  years,  that  the  said  George  Miller  and  his  successors  in  the  said  piece 
of  ground,  shall  have  full  power  and  liberty,  at  the  expirj'  of  fifty  years  from  and  after  the  term 
of  Martinmas  iS5<^  if  they  shall  think  prop^,  to  break  and  put  an  end  to  this  lease." 

Now  what  happened  was  this  :  The  lease  was  granted  for  the  purpose  of  erecting  a  powder 
Bu^azine.  The  po>wder  magazine  was  erected,  but  the  conditions  of  the  Montgomery  Act  were 
not  performed,  for  it  was  a  condition  of  the  Montgomery  Act,  (as  I  have  already  stated,)  that  not 
less  than  one  house  of  a  certain  small  value  for  every  half  acre  should  be  erected  within  the 
tenn  of  ten  years,  and  that  if  such  hotises  were  not  erected,  the  lease  should  be  absolutely  void. 
Kow  that  this  lease  was  granted  under  the  Montgomery  Act  is  plain,  because  it  purports  to  be  so 
granted,  and  it  is  obvious,  that,  except  for  the  length  of  term  allowed  by  the  Montgomery  Act, 
no  person  would  have  taken  a  lease  to  erect  a  powder  magazine  upon  the  land.  Then  the 
cmdition  not  having  been  performed,  there  can  be  no  doubt  the  lease  under  the  Montgomery 
Act  becomes  absolutely  void. 

A  question  was  raised,  vhether  it  was  not  void  in  another  sense,  that  is  to  say,  that  although 
the  Montgomery  Aa  authoriKd  the  granting  of  building  leases  for  99  years,  it  never  contem-  . 
plated  such  a  tung  as  a  lease  fa-  erecting  a  powder  magazine  that  the  very  object  of  the  Act 
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was  to  induce  the  erection  of  other  buildings  in  the  neighbourhood,  and  that  the  building  of  a 
powder  magazine,  so  far  from  contributing  to  that  object,  would  put  a  stop  to  it^  for  nobody  in 
his  senses  would  take  a  house  in  the  neighbourhood  of  a  powder  magazine,  if  be  could  get  one 
anywhere  else.  I  confess  I  think  there  is  considorable  force  in  that  objection,  looking  at  the 
context  in  the  Act  of  Parliament,  which  shews,  that  it  was  intended  to  guard  against  the  possi- 
bility of  the  new  building  interfering  with  the  enjoyment  of  the  mansion  by  the  owner  who  was 
supposed  to  be  the  tenant  in  taiL  The  Lord  Ordinary,  taking  that  view,  declared  the  lease  upon 
that  ground  void  ab  initio.  The  Inner  House  did  not  take  the  same  view.  Tbey  did  not  tluak 
that  the  Montgomery  Act  prohibited  such  a  building  as  a  powder  magazine,  or  rather,  I  shoold 
say,  they  did  not  take  the  view  that  it  did  not  authorize  such  a  building.  It  does  not  appear  to 
me  very  material  which  view  we  take  of  that  question,  but  I  wish  it  to  be  understood,  thai  in  tbe 
observations  which  I  am  about  to  make  to  your  Lordships,  I  shall  proceed  upon  tbe  validity  of 
what  has  been  done  by  tbe  Inner  House  on  other  grounds,  leaving  it  as  it  may  well  be  Idt 
undecided,  whether  or  not,  if  there  were  nothing  else  objectionable,  and  the  proper  building  requirad 
by  the  Montgomery  Act  had  been  erected,  the  erection  of  a  powder  magazine  would  or  would 
not  have  taken  the  lease  out  of  the  operation  of  the  Act.  That  the  lease  became  void  io 
consequence  of  the  requisite  buildings  not  being  erected  in  the  course  of  ten  years  is  plain. 

It  was,  however,  argued  very  strongly  on  the  part  of  the  appellant,  that  there  is  here  xneidjr 
what  is  called  in  the  Scotch  taw  a  le^  irritancy,  that  is,  a  le^  nullity,  and  that  that  l«al 
irritancy  or  legal  nullity  may  be  purged,  and  that  now  the  Court,  in  the  exercise  of  its  e^nitahle 
jurisdiction,  can  grant  and  ought  to  grant  to  the  present  appellant,  leave  to  put  himself  ngb^  as 
It  were,  by  now  building  that  which  he  ought  to  have  built  within  ten  years  of  the  grant  of  bis 
lease.  I  am  clearly  of  opinion,  that  even  were  it  competent,  it  would  be  a  most  unwise  exerdse 
of  equitable  jurisdiction,  to  take  such  a  step  in  the  present  case,  because,  whether  or  not  a  lease 
of  a  piece  of  ground  for  the  purpose  of  building  a  powder  magazine,  is  or  is  not  absolutely  void 
as  the  Lord  Ordinary  thought  under  the  provisions  of  the  Montgomery  Act,  it  appears  to  me, 
that  to  give  any  facility  or  help  to  a  person  who  has  put  up  such  a  nuisance  as  that  in  a  neigh- 
bourhocKl,  would  be  a  most  unwise  exercise  of  discretion.  And  for  the  purpose,  I  must  refer  to 
a  decision  which  took  place  in  the  English  Courts,  but  which  proceeded  on  principles  that  must 
be  germane  to  both  countries.  Lord  Eldon  having  a  case  brought  before  him  relating  to  the 
erection  of  a  powder  magazine,  he  did  not  quite  decide  that  it  was  a  nuisance,  but  he  directed 
in(}uiri<s  to  be  made ;  he  said  it  was  the  business  of  the  Attorn^  General  to  put  an  end  to  a 
imisance,  and  that  he  would  grant  an  injunction  to  prevent  the  nuisance  being  continued,  if  the 
result  of  certain  inquiries  which  he  directed  shoald-be  to  establish  what  was  then  contended. 

Now  what  is  done  by  this  lease  is  this :  It  is  not  merely  that  there  is  to  be  a  powder  magazine 
erected,  and  nothing  but  a  powder  m^aiine,  but  it  is  expressly  declared,  in  part  of  the  terms  of 
the  lease,  that  it  is  granted  for  that  purpose  exclusively.  The  tenant  is  specially  debarred  and 
restricted  from  carrying  on  upon  the  ground  an;^  manufacture  or  public  work,  and  from  erecting 
any  steam  engine  or  machinery  for  manufactories,  and  from  carrying  on  any  trade  or  business 
of  any  description  whatever,  the  occupation  of  the  ground  being  strictly  limited  to  the  purpose 
of  a  powder  magazine. 

Now  I  will  not  go  into  the  question,  whether  it  would  be  possible  for  the  Court  to  have  dis- 
pensed with  the  condition  of  the  erection  of  the  houses  within  the  time  required  by  tbe  lease, 
out  I  say  clearly,  that  to  have  done  that  in  such  a  case  as  this  would  have  been  a  most  unwise 
exercise  of  equitable  jurisdiction.  But  I  must  further  observe,  that  I  must  not  be  considered  as 
assenting  at  once  to  the  proposition,  that  this  is  a  case  in  which  tbe  Cotu-t  could  so  interpose, 
because  this  provision  in  the  lease  is  not,  strictly  speaking,  one  declaring  the  thing  void  ;  it  is 
one  of  the  terms  and  conditions  upon  which  alone  the  lease  is  granted,  and  when  that  condition 
has  not  been  fulfilled,  it  seems  to  me,  that  it  would  be  a  most  strange  thing  to  say,  that  the  Cotzrt 
may,  by  tbe  exercise  of  its  equitable  jurisdiction,  set  it  right,  and  make  it  as  if  the  condition  bad 
been  performed. 

The  only  other  point  that  has  been  relied  upon,  on  behalf  of  the  appellant,  is  this,— that 
inasmuch  as  Mr.  Miller,  the  granter  of  this  lease,  bad  a  power  as  tenant  in  tail,  by  virtue  of  his 
fee  simple  ownership,  of  granting  a  lease  limited  only  by  tbe  terms  of  the  entail  to  the  dur»i(Hi 
of  25  years,  this  lease  may  be  considered  as  a  lease  granted  under  those  powers,  and  therefore 
a  lease  good  to  the  extent  of  the  power  which  he  had  of  granting  such  a  lease,  namely,  icx  tbe 
term  of  25  years.  Now  it  would  have  been  very  difficult,  even  if  there  had  been  here  no  reference 
to  the  Montgomery  Actj  so  to  construe  this  lease.  Because  it  was  obviously  out  of  the  questioo 
to  erect  such  a  building  as  this  under  a  25  years'  lease.  It  required  a  very  great  length  of  time 
to  warrant  such  a  large  outlay,  and,  independently  of  the  argument  adduced  by  Sir  Roundell 
Palmer,  that  even  with  regard  to  such  a  lease,  there  would  1^  the  same  conventional  irritancy 
which  was  introduced  by  the  Statute,  as  a  statutory  irritancy  in  the  case  of  the  Montgomery 
lease,  it  appears  to  me  quite  chimerical  to  attempt  to  treat  those  25  years  as  a  pan  of  the  99 
years  which  were  granted  by  the  lease. 

Cn  all  these  grounds,  it  appears  to  m^  that  the  Court  has  come  to  a  correct  conclusion  in  this 
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atXf  and  that  the  only  resalt  must  be^  that  this  appeal  should  be  dismissed^  and  the  interlocutor 
appoled  agunst  affirmed  with  costs. 

Lord  Colonsay. — My  Lords,  I  am  of  the  opmion  which  has  been  expressed  by  my  noble  and 
leuned  firiend.  Mr.  Mtl'ler  held  this  estate  under  an  entail,  which  prohibited  the  granting  of 
leases  for  more  than  25  years.  The  lease  in  question  is  for  90  years.  It  is  professedly  granted 
is  the  terms  and  by  virtue  of  the  Act  of  10  Geo.  III.  No  such  lease  cotild  have  been  granted  by 
Mr.  Milkr  except  fox  the  purposes  and  subject  to  the  provisions  and  conditions  of  that  Statute  ; 
and  accordingly,  the  lease  in  question  professes  to  have  been  granted  for  those  objects  and 
subject  to  thos:;  conditions. 

One  of  the  provisions  of  the  Statute  is  that  which  has  been  referred  to,  that "  every  such  lease 
doll  ccmtain  a  condition  that  the  lease  shall  be  void,  and  the  same  is  hereby  declared  void,  if 
ooe  dwelling  house  at  the  hast,  not  under  the  value  of  /lo  sterling,  shall  not  be  built  within  the 
space  of  ten  years  from  the  date  of  the  lease  for  each  one  half  acre  of  ground  comprehended  in 
cbe  lease."  1  do  not  stop  to  inquire  as  to  the  validity  or  the  cogency  of  the  argument  that  was 
submitted  to  us  upon  the  theory,  that  this  Act  is  not  an  enabling  or  empowering  Act  It 
appears  to  me,  that  it  is  an  empowering  Act,  because,  as  the  law  of  entail  stood  under  the 
au:borily  of  the  Act  of  1685,  Mr.  Miller  had  no  power  or  ability  to  grant  such  a  lease.  There- 
fore this  Statute,  trenching  upon  the  then  condition  of  the  law,  was  a  Statute  which  enabled  Mr. 
Miller  to  grant  this  lease*  and  in  no  other  way  was  he  enabled  to  grant  it.  Now  the  lease  itself 
contains  a  condition  to  the  same  effect  with  the  Statute.  The  ten  years  have  elapsed ;  the 
houses  have  not  been  built ;  and  Mr.  Miller,  the  granter  of  the  lease,  having  died,  the  new  pro- 
prietor of  the  estate,  the  present  heir  of  entail,  says,  that,  under  the  express  terms  of  the  Statute, 
and  also  under  the  express  terms  of  the  lease  itself,  it  is  now  void,  for  the  lease  contains  a  clause 
dKliring  the  lease  to  be  void  if  the  houses  are  not  built  within  ten  years.  He  further  maintains, 
t*Hi  it  was  inco  mpetent  to  grant  a  lease  of  this  kind  at  all  for  the  purpose  of  erecting  a  powder 
magazine,  thut  not  being  within  the  scope  of  the  Statute.  The  tenant,  on  the  other  hand,  main- 
tains that  there  was  power  to  grant  a  lease  for  this  endurance  for  the  purpose  of  erecting  a 
powder  magazine  along  with  the  other  buildings  required  by  the  conditions  of  the  Statute.  He 
cmtends,  that,  although  he  did  not  build  the  houses  within  ten  years,  he  is  now  at  liberty  to 
build  them,  to  do  what  he  has  hitherto  failed  to  do  ;  that  is,  on  the  principle  of  purging  the 
irricancy.  And  h:  further  contends,  that,  even  if  that  be  not  sound,  he  is  at  least  entitled  to 
suitaio  his  possession  until  the  lapse  of  25  yea^s  from  the  date  of  the  lease,  because  Mr.  Miller, 
mder  his  power  as  proprietor,  irrespectively  of  the  Statute,  had  authority  to  grant  a  lease  which 
would  endure  for  that  length  of  time. 

I  do  not  desire  to  express  any  opinion  on  the  question  of  whether  it  was  competent  to 
aathorize  the  erecting  of  a  powder  magazine  under  a  lease  g^nted  in  conformity  with  the  Statute 

10  Geo.  III.,  under  and  for  the  purpose  of  that  Statute.  I  would  rather  avoid  expressing  any 
opintoQ  on  that  subject,  because  I  think  there  is  enough  in  this  case  to  decide  it  without  express- 
ing any  opinion  upon  that  question.  I  am  of  opinion,  that  the  lease  professes  to  have  been 
gruted  as  a  lease  under  the  Statute  of  10  Geo.  ill.  It  meets  all  the  purposes  of  that  Statute, 
and  it  contains  all  the  provisions  which  that  Statute  requires,  and  from  the  beginning  to  the  end 
it  [Hofesses  to  be  a  lease  for  99  years  granted  under  the  authority  of  that  Statute,  under  which 
abne  a  lease  for  99  years  could  be  granted.  I  am  further  of  opinion,  that  while  there  is  in  it  an 
obligation  to  erect  the  buildings  which  the  Statute  requires,  the  back  letter  which  was  granted 
by  Mr.  Miller  disposing  with  that  condition  so  far  as  he  was  concerned,  is  not  one  which  can 
aSect  the  subsequent  heirs  of  entail  In  fact,  if  it  were  allowed  to  do  so,  it  would  be  an  attempt 
to  co-npel  the  subsequent  heir  of  entail  to  concur  in  the  contravention  of  bis  entail,  which  is  quite 
out  of  the  question.  Then  I  think,  that  the  buildings  not  having  been  erected,  and  the  period 
having  expired,  the  lease  is,  both  by  the  terins  of  the  Statute  and  by  the  terms  of  the  lease  itself, 
DOW  void, — I  do  not  say  null  from  the  beginning, — I  do  not  raise  that  question,  for  if  it  was 
competent  to  comprehend  a  powder  magazine  within  it  when  it  was  granted,  if,  at  the  com- 
mencement of  the  lease,  there  would  have  been  no  ground  for  setting  it  aside  and  saying  it  was 
BnU,  it  ran  on  until  it  was  seen  that  the  party  had  cfutravened  it  by  not  erecting  buildings 
within  the  statutory  and  the  prescribed  period. 

Then  what  are  the  reasons  uiged  for  not  declaring  che  lease  void  ?  It  is  said  the  tenant  has 
power  to  purge  the  irritancy.  I  do  aot  understand  it  so.  The  words  of  the  Statute  are  very 
peculiar.  Not  only  do  they  declare,  that  the  non-fulfilment  of  this  condition  shall  be  a  ground 
nr  setting  aside  the  kase^  but  the  Statute  itself  declares,  that  the  lease  shall  be  void  at  the 
expiry  of  the  ten  years  if  the  houses  have  not  been  built.  Then  again  the  lease  says  the  same. 
It  13  therefore  a  conventional  irritancy.  It  is  a  condition  of  the  lease  ;  it  is  a  contract  between 
the  parties,  that,  if  the  buildings  are  not  er^cted  within  the  ten  years,  the  lease  shall  be  void. 
The  expression  extends  to  the  whole  lease ;  it  makes  no  distinction  between  one  subject  and 
another.    It  says,  if  these  things  be  not  done  within  ten  years,  the  lease  shall  be  void. 

It  is  said  the  party  ought  to  have  time  yet  to  do  these  things.  That,  I  think,  is  quite  out  of  the 
question.   If  a  lantUord  stipulates  that  a  certain  course  of  operations  shall  be  carried  on  upon 
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the  subjects  that  be  lets,  and  shall  be  completed  within  ten  years,  otherwise  the  lease  shall  be 
null  and  voidf  and  if  at  the  end  of  ten  years  the  party  has  not  even  commenced  the  operations 
which  he  had  undertaken  to  complete,  it  seems  to  me,  that  it  would  be  contrary  to  all  equity  as 
well  as  law  to  hold,  that  he  is  now  at  liberty  to  begin  to  perform  these  things  which  he  ought  to 
have  completed.    It  would  be  making  a  different  contract  between  the  parties. 

Then  as  to  the  lease  continuing  for  25  years,  I  think  it  is  clear,  on  the  face  of  this  lease,  that  it 
is  not  a  lease  granted  in  reference  to  the  powers  of  the  proprietor  under  the  conditions  of  the 
entail,  but  that  it  is  granted  plainly  and  purposely  as  a  lease  authorized  by  the  Statute  of  10  Gea 
III.,  and  of  ao  other  character ;  and  that,  having  come  into  the  predicament  in  which  that 
Statute  declares  and  the  lease  itself  declares  it  shall  be  void,  we  have  no  alternative  but  to 
declare  that  it  is  so.  I  therefore  entirely  concur  in  the  judgment  proposed  by  my  iwble  and 
learned  friend. 

iMterhcutors  affimudj  and  appeal  dismissed  with  costs. 

Appellants  Solicitors^  Campbell  and  Smith ;  Grahames  and  Wardlaw,  Westminster.— 
RapomieMfs  Selicitorr,  Robert  Fringle,  W.S. ;  Connell  and  Hope,  Westmmster. 


JUNE  35,  1868. 

Carron  Company,  AppeUan/s,  v.  William  Hunter,  Esq.,  and  Others, 

Company — Sale  of  Shares — Right  to  Concealed  Profits — ^Title  to  %i^^-~C.  being  holder  eftn 
shares  in  a  company  from  1 824  to  1 847,  received  the  usual  dividends,  but  o-unng  to  the  fraud  of 
the  manager,  large  profits  all  that  time  were  concealed,  and  not  paid  over  to  the  shareholders. 
C.  by  wilt,  gave  the  shares  to  L. ,  and  died  in  1 847,  and  L.  then,  being  ignorant  of  the  concealed 
profits,  sold  the  shares  to  the  company  for  what  the  company  offered  htm.  Afterwards  L.,  dis- 
covering the  fraud,  raised  an  action  to  reduce  the  sale  for  fraud,  and  the  company  compromised 
his  action  by  Paying  a  large  sum.  Then  C.'s  representative  also  raised  an  action  to  recover 
concealed  profits,  in  respect  of  ownership  of  the  shares  between  1 824  and  1 847. 

Held  (reversing  Judgment),  1  hat  there  was  no  right  of  action  in  C^s  representative,  for  vhatem 
right  to  conceaUd  profits  existed  up  to  1847 Passed  as  an  accessory  with  the  transfer  of  the  sl^ffs 
to  L^in  1847,  and  L.  alon*  could  recover from  tkocon^any  on  this  ground.^ 

This  was  an  action  at  the  instuice  of  the  representatives  of  the  late  Mrs.  Hunter,  tx  CaldTcQ, 
or  Lothian,  against  the  Carron  Company,  its  manager,  and  certain  partners,  and  also  against  Mrs. 
Macfie  or  Lothian,  widow  of  John  Lothian,  S.S.C.  In  1824,  Mrs.  Hunter  or  CaldweU,  widow  of 
Mr.  Caldwell,  acquired  ten  shares  in  the  Carron  Company  on  the  death  of  her  husband,  and 
held  them  till  her  own  death  in  1847,  being  alt  that  time  registered  as  proprietrix  in  the  com- 
pany's books.  She  had  married  Mr.  Lothian  in  1828,  and  the  shares  were  included  in  a  mar- 
riage settlement  then  executed,  which  also  reserved  to  her  a  power  of  disposing  of  the  same  io 
the  event  of  her  death.  In  1837  she  executed  a  deed  of  settlement  by  which  she  directed  ber 
trustees  after  her  death  to  pay  half  of  her  trlist  estate  to  Mr.  Lothian.  Afterwards,  in  1843,  she 
made  the  following  codicil : — "  In  the  third  place,  as  my  said  husband  thinks  highly  of  the  stock 
of  the  Carron  Company,  whereof  1  hold  ten  shares,  my  title  to  which  was  completed  by  confirm- 
ation expede  by  me  before  the  commissaries  of  Edinburgh,  of  date  the  29th  day  of  November 
1824,  I  do  hereby  direct  and  appoint  my  said  trustees,  or  survivor,  to  allow  my  husband  the 
option  of  taking,  if  he  pleases,  said  ten  shares  as  part  of  his  provisions  under  said  marriage  con- 
tract, such  ten  shares  to  be  estimated  to  him  as  not  exceeding  in  value  the  sura  of  ;f6ooo$terliD{b 
and  mv  said  trustees  being  at  the  whole  exi>ense  of  completinj^  his  title  to  the  same.  And  in 
order  that  the  title  of  the  said  trustees,  nominated  in  said  marriage  contract,  survivors  or  sa^ 
vivor,  may  be  complete,  I  do  hereby  assign  and  convey  said  ten  shares  over  to  them,  in  tnist,  for 
the  ends,  uses,  and  purposes  specified  in  said  marri^  contract  and  in  tiiese  presents,  declarinz 
that  in  the  event  of^  the  said  Carron  Company  insisting  on  their  right  to  have  the  first  offer  or 
these  shares,  any  incr^sed  price  which  may  be  got  by  said  trustees  therefor  beyond  said  soto  w 
£6000,  shall  belong  as  a  gift  to  my  said  husband,  and  that  whether  he  takes  said  shares  or  not, 


^  See  previous  reports  4  Macph.  216 :  38  Sc.  Jur.  1 1&  S.  C.  L.^  R.  Sc.  .Ap.  3^' 
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ud  to  carry  rait  my  intention,  said  shares  shall,  if  necessary,  be  offered  to  said  company  at  the 
marfcei  piize  of  the  day,  or  at  suzh  price  as  my  said  husband  shall  consider  them  to  be  worth." 

Mr.  Lothian,  after  the  death  of  his  wife  in  1847,  according  to  the  terms  of  the  company's  deed 
itf  copartQery,  offered  the  shares  to  the  Carron  Company,  and  accepted  for  them  a  sum  of  £62o 
per  soar^  and  executed  a  deed  of  transfer  in  1847,  to  which  Mrs.  Caldwell's  trustees  were  parties. 
Afterwards  Mr.  Lothian  married  Mrs.  Mac6e  or  Lothian,  and  died  in  1851,  leaving  her  bis  sole 
execitfrix.  In  1S60,  Mrs.  Lothian  brought  an  action  against  the  Carron  Company,  (36  Sc.  Jur. 
270^)  to  reduce  the  sale  by  Mr.  Lothian  in  1847,  on  the  ground  that,  owing  to  fraudulent 
coDoealment  of  profits,  the  shares  were  much  more  valuable  than  they  made  her  husband 
bdieve,  and  so  defrauded  him.  The  company  compromised  that  action  fay  paying  Mrs.  Macfie 
jfii^ooo  in  discharge  of  all  her  claims. 

Mrs.  Caldwell's  representatives  now  raised  an  action  also  to  obtain  from  the  company  a  pro- 
pvtion  of  the  concealed  profits  during  the  time  between  1 824  and  1 847,  on  the  ground,  that  Mrs. 
Caldwell  had  a  right  to  the  dividends  effeiring  to  her  shares  and  not  accounted  for,  and  not  paid 
to  ber  during  her  life,  and  Mr.  Hunter,  the  respondent,  being  the  representative  of  her  marriage 
tnistees,  was  as  such  entitled  now  to  demand  and  receive  a  sum  of  ^£30^000,  or  some  other 
adequate  sum. 

The  Lord  Ordinaty  (Mure),  and  the  First  Division  (Lord  Curriehill  dissenting),  held,  that  the 
pursuer  had  set  forth  a  sufficient  right  and  title  to  insist  in  the  present  action.  The  Carron 
Company  appealed. 

Deaa  0/ Faculty  (Moncreiff),  and  Cotton  QC,  for  the  appellants.— The  whole  question  between 
the  parties  turns  on  the  codicil  of  1843,  by  which  Mrs.  Caldwell  or  Lothian  gave  all  her  interest 
in  the  shares  to  her  husband.  The  right  to  the  undisclosed  dividends  was  an  accessory  of  those 
shares,  and  passed  with  the  shares  to  Mr.  Lothian.  It  may  be  conceded,  that  the  company  was 
boood  to  account  to  Mrs.  Caldwell  for  her  unknown  interest  in  the  balance  of  funds  during  her 
lit'eiiaie,  but  whatever  interest  she  had  passed  with  the  shares,  for  the  accessory  passes  with  the 
[rincipal.  Therefors,  all  the  interest  being  vested  in  Mr.  Lothian,  if  his  claim  has  been  satisfied, 
fieri  can  be  now  no  other  outstanding  claim  in  anybody,  in  respect  of  these  shares.  Even  if 
Mrs.  Lothian  had  been  only  a  liferentrix  of  the  shares,  the  result  would  have  been  the  same,  for 
her  right  would  have  been  only  to  the  ordinary  dividends  and  not  to  any  extraordinary  dividend 
such  as  this,  which  would  have  belonged  to  those  entitled  to  the  capital — Irving  v.  Houston,  4 
Paton,  521 ;  Thomson  v.  Lyall,  15  S.  32.  The  condescendence  does  not  allege  any  fraud  in  the 
C03ipany;  on  the  contrary,  it  was  the  company  that  was  defrauded,  and  the  fraud  was  not  the 
indadn^  cause  of  any  contract  between  the  company  and  Mrs.  Lothian.  The  fraud,  if  any,  was 
^ed  m  by  Mrs.  Lothian  herself,  who  was  a  partnv.  The  respondents  are  not  partners,  and 
»  not  entitled  to  any  division  of  pi^ifits.  Therttore  there  was  no  right  of  action  in  this  case,  and 
the  mterlocutors  of  the  Court  below  are  wrong. 

Sir  R.  Palmer  Q-C,  and  D.  Home,  for  the  respondents. — The  judgment  of  the  Court  below 
vas  right.   The  respondents  were  entitled  to  the  income  arising  from  the  concealed  capital 
becveen  1824  and  1846,  and  that  right  was  not  attached  to  the  shares  as  an  accessory. 
[Lord  Chancellor. — There  was  fruit  on  the  tree  ready  to  be  gathered,  but  it  was  not  gathered, 
and  the  parties  did  not  know  it  was  there.    Still  the  fruit  would  pass  with  the  tree  ?] 

The  true  result  of  all  that  happened  was,  that  the  respondent  was  a  creditor  for  the  surplus. 
The  relation  of  debtor  and  creditor  subsisted  between  the  parties.  If  then  that  debt,  unascer- 
tained though  it  was,  has  never  been  paid,  it  was  still  demandable.  The  additional  profits  were 
fraodnlently  concealed  by  those  for  whom  the  company  was  responsible.  Her  right  to  the  unas- 
certained profits  formed  part  of  her  general  estate,  and  is  now  vested  in  the  surviving  trustee. 
Therefore  there  was  a  right  of  action  in  the  representative  of  Mrs.  Caldwell  or  Lothian. 


Lord  Chancellor  Cairns.— My  Lords,  in  this  appeal  the  question  which  lies  at  the  thres- 
hold of  the  case  is  as  to  the  right  and  title  of  the  pursuers  to  maintain  the  action  which  was 
institiited  in  the  Court  of  Session.  Upon  this  point  the  Court  of  Session  were  of  opinion,  (Lord 
Cnniehill  differing  from  the  majority  of  the  Court,  and  I  think  my  noUe  and  learned  fri«id,  who 
«u  then  the  Lord  President,  expressing  some  doubt  as  to  the  title  of  the  pursuer,)  the  majority 
1^  the  Court  were  of  opinion,  that  at  allevents,  in  that  stage,  the  title  of  the  pursuers  to  insist  in 
the  action  should  be  maintained,  and  that  the  action  should  proceed  to  trial  upon  certain  issues 
vhich  were  settled  by  the  Court. 

Tor  the  purpose  of  dealing  with  this  question  upon  which  the  appellants  have  appealed  from 
the  judgment  of  the  Court  of  Session  to  your  Lordships,  the  facts  which  require  to  be  stated  ar« 
very  few  in  numbo'.  The  Carron  Company  was  established  in  the  year  1760,  and  it  received  a 
pant  a  royal  charter  in  1773.  At  that  time,  and  from  that  time  onward,  it  was  regulated  by  a 
Contract  of  copartnery  which  was  dated  in  the  year  1771.  As  to  the  constitution  of  the  company, 
it  is  sufficient  for  the  present  purpose  to  say,  that  it  was  a  company  of  the  nature  of  an  incorpor- 
ated joint  stock  company.  The  diares  were  transferable  j  but  before  any  transfer  or  sale  they 
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had  to  be  offered  to  the  company^  which  might  oa  certain  terms  as  to  price  become  the  pur- 
chasers of  the  shares!  Provisions  vere  made  as  to  the  capital  and  stock  of  the  company,  and  a» 
to  the  mode  of  ascertaining  and  declaring  the  dividend,  and  other  provisions  such  as  are  usual  in 

similar  cases. 

In  the  year  1828  there  was  a  Mrs.  Caldwell,  a  widow,  who  held  ten  shares  in  this  company. 
She  was  about  to  be  married  to  Mr.  .Lothian,  and  by  her  marriage  contract  those  ten  shares  were 
settled  in  substance  upon  her  for  liferent,  and  then  upon  her  husband  for  liferent,  then  upon  the 
children  of  the  marriage,  if  there  should  be  any,  and  failing  children,  one  half  of  the  corpus  or 
fee  in  the  shares  was  to  belong  to  the  husband,  and  the  other  half  was  to  go  as  the  widow,  Mrs. 
Luthtan,  should  dispose  of  by  instruments  of  the  kind  described  in  the  contract.  In  pursuance 
of  this  marriage  contract,  and  of  the  power  contained  in  it  for  Mrs.  Lothian,  she  made  a  seitle- 
ment  in  the  year  1837,  and  by  that  settlement,  after  giving  various  specific  benefits  to  different 
persons  named  in  it,  which  were  to  be  satisfied  out  of  her  property,  as  to  the  residue  of  her  pro- 
perty, she  expressed  herself  thus: — "  I  direct  and  appoint  my  trustees  to  invest  the  whole  residue 
of  my  means  and  estate  remaining  after  satisfying  each  and  all  of  the  foregoing  provisions  and 
appointments  in  heritable  bonds,  or  such  other  securities  as  they  may  approve  of,  and  that  for 
behoof  of  my  sister  Mrs.  Mary  Hunter  or  Philp,  spouse  of  Charles  Philp,  merchant,  Bonningtcm, 
in  liferent  for  her  liferent  use  allenaiiy,  exchisive  of  the  jus  mariti  of  her  present  or  any  future 
husband,  and  to  Charles,  Mary,  and  Jane,  the  children  procreated  of  my  said  sister  equally 
amongst  them,  in  fee."   Under  this  residuary  gifc  the  respondents  in  this  appeal  claim. 

To  this  settlement  by  Mrs.  Lothian  she  added  a  codicil  in  the  year  1843,  upon  the  construction 
of  which  I  think  your  Lordships  will  find  the  question  in  the  present  case  in  a  great  meaiure 
turns.  In  that  codicil  she  made  this  provision  for  the  benefit  of  her  husband  Mr.  Lothian:  — 
"  In  the  third  place,  as  my  said  husband  thinks  highly  of  the  stock  of  the  Carton  Company, 
whereof  1  hold  ten  shares,  my  title  to  which  was  completed  by  confirmation  expede  by  me  before 
the  commissaries  of  Edinburgh,  of  date  the  29th  day  of  November  1824,  I  do  hereby  direct  and 
appoint  my  said  trustees  or  survivor  to  allow  my  husband  the  option  of  taking,  if  he  pleases*  said 
ten  shares  as  part  of  his  provisions  under  said  marriage  contract,  such  ten  shares  to  be  estimated 
to  him  as  not  exceeding  m  value  the  sum  of  j£6ooo  sterling,  and  my  said  trustees  being  at  the 
whole  expense  of  competing  his  title  to  the  sam^  and  in  curder  that  the  title  of  the  said  trustees 
nominated  in  said  marriage  contract,  survivors  or  survivor,  may  be  complete,  1  do  hereby  assign 
and  convey  said  ten  shares  over  to  them  in  trust  for  the  ends,  uses,  and  purposes  specified  in 
said  marriage  contract  and  in  these  presents,  declaring,  that  in  the  event  or  the  said  Carron 
Company  insisting  on  their  right  to  have  the  first  offer  of  these  shares,  any  increased  price  which 
may  be  got  by  said  trustees  therefor  beyond  said  sum  of  ;£6ooo,  shall  belong  as  a  gift  to  my  said 
husband,  and  that  whether  he  takes  said  shares  or  not,  and  to  carry  out  my  intention,  said  shares 
shall,  if  necessary,  be  offered  to  said  company  at  the  market  price  of  the  day,  or  at  such  price  as 
my  said  husband  shall  consider  them  to  be  worth.  And  I  do  hereby  declare,  that  the  provisions 
herein  contained  in  favour  of  my  said  husband  are  in  addition  to  and  over  and  above  those  pre- 
viously conceived  by  me  in  his  favour,  and  that  the  same  shall  be  considered  preferable  to  all 
other  provisions  made  or  to  be  made  by  me  in  favour  of  other  parties." 

Mrs.  Lothian,  who  made  this  codicil,  died  in  the  year  1847.  The  shares  were  proposed  to  be 
taken  by  her  husband,  under  the  codicil,  but  the  company  electing  to  become  me  purchasers, 
they  were  sold  to  the  company  for  the  sum  of  j^6,8oo,  and  a  tripartite  contract  was  executed 
between  Mr.  Lothian  in  his  own  right,  the  trustees  of  his  wife,  and  the  company,  dated  in  die 
year  1847,  by  which  the  shares  and  all  interest  in  them  were  conveyed,  so  far  as  the  parties  to 
the  contract  could  convey  them,  to  the  company.  The  wording  of  this  tripartite  contract  may,  I 
think,  be  put  aside.  If  it  goes  beyond  the  expression  of  the  will,  there  is  a  conclusion  in  the 
action  for  reduction,  and  therefore  it  may  be  assumed,  for  the  purpose  of  what  I  have  to  say, 
that  that  tripartite  contract  does  not  advance  the  case  in  any  respect  beyond  the  poution  in 
which  it  would  stand  if  the  case  rested  on  the  codicil  alone. 

The  question  now  arises  under  these  circumstances  between  the  residuary  legatees  of  Mrs. 
I^thian  taking  under  her  settlement  to  which  I  first  referred,  who  are  the  respondents  in  the 
appeal  and  the  representative  of  Mr.  Lothian,  (who  is  dead,}  whose  representative  is  the  appel- 
lant in  the  appeal.  The  way  in  which  the  question  arises  between  these  parties  is  this:  It 
appears,  that  in  the  progress  of  this  company  very  large  profits  were  made  from  time  to  time 
beyond  those  which  were  acknowledged  and  brought  into  the  balance  sheet  and  divided  among 
the  shareholders.  These  profits  are  alleged,  as  to  part,  to  have  been  concealed  among  the  assetj 
of  the  company,  and  not  brought  to  light  or  laid  before  the  shareholders,  and,  as  to  the  otber 
part,  to  have  been  misappropriated  and  fraudulently  abstracted  fi^m  the  funds  of  the  company. 
This  is  alleged  to  have  been  done  by  persons  who  were  agents  of  the  company,  and  doM  by 
them  for  their  own  objects.  Beyond  aU  doubt,  a  fraud,  and  a  very  gross  fraud,  was  committed— 
a  fraud,  however,  which  was  clearly  a  fraud  of  the  agent  upon  the  company,  and  not  in  any  sense 
a  fraud  of  the  company  as  such.  The  funds  to  which  I  have  referred  have  since  been  brou^ 
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bu^  and  may  now  be  taken  to  be  in  the  possession  and  control  of  the  company.  For  the  par- 
pox  of  what  I  have  to  submit  to  your  Lordship,  I  think  it  better  to  assume,  as  indeed  was  con- 
teoded  on  behalf  of  the  respondents  at  your  Lordships'  bar,  that  these  funds,  either  in  whole  or 
in  part,  if  they  bad  been  known  at  the  time  at  which  they  came  into  existence,  ought  to  have  been 
bnKtgbt  into  the  balance  sheets  of  the  company,  and  ought  to  have  been,  and  beyond  all  doubt 
vmld  have  been,  divided  io  the  shape  of  dividends  among  the  shareholders.  In  point  of  fact, 
vhateverwas  the  position  formerly  taken  up  by  the  company  in  this  respect,  the  company  itself 
now  agrees  to  this  view  of  the  cas&  They  agree  further,  that  in  consequence  of  these  funds 
having  been  concealed,  they  became  the  purchasers  from  Mr.  Lothian  of  the  ten  shares  in  ques- 
bra  at  what  was  an  under  value.  They  agree  further,  that  they  must  make  good  the  difference 
IB  value  between  what  was  paid  for  the  shares  and  what  ought  to  have  been  paid  for  them.  And 
tbey  aH^e,  (and  this  indeed  is  not  disputed,)  that  this  they  have  already  done>  that  tbey  have 
piid  by  way  of  compromise  to  the  Kpresentatives  of  Mrs.  I^thian  the  additional  value  which 
ooglit  to  luTc  been  placed  on  the  shares.  On  the  (Mfaer  hand^  the  respondents,  the  residuary 
feptees  of  Mn.  Lothian,  allege,  that  they  are  the  persons  to  whom  the  [Ktyment  and  satisfaction 
to  have  been  nuule.  They  allege,  that  these  profits  were  obtained  during  the  lifetime  of 
Mn.  Lothian,  while  she  was  liferentrix  of  the  shares,  and  that  her  representatives  and  residuary 
l^ecs,  and  not  those  who  represent  her  husband,  are  now  entitled  to  the  dividends  that  would 
iqneseot  her  share  in  those  profits.  I  repeat,  that  I  assume  in  favour  of  the  respondents,  that 
if  tiiese  funds  had  been  known  as  belonging  to  the  company,  they  would  have  been  paid,  as  the 
respmidents  insist  they  ought  to  have  been  paid.  I  assume,  that  the  declaration  of  the  dividend 
and  its  payment  was  prevented  by  the  fraud  of  the  agents  of  the  company.  J  assume  further, 
that  in  consequence  of  the  dividend  not  having  been  declared,  the  company  remained  the  possess- 
or of  those  funds,  or  of  a  great  portion  of  them.  I  assume  further,  that  the  company  must  make 
good  those  funds  to  the  persons  who  are  entitled  to  them;  but  the  question  remains.  To  whom 


Tlie  answer  to  that  question  appears  to  me  to  depend  upon  another  extremely  simple  and  short 
qnestioQ.  The  question  I  would  put  to  your  Lordships  is  this :  Did  the  right  to  compel  a  division 
w  those  newly  discovered  funds  pass  as  an  incident  to  the  shares,  or  did  it  remain  with  the  pre- 
vioos  owner  of  the  shares  ?  I  think,  beyond  all  doub^  those  funds  which  1  have  described  as  the 
Midy  discovered  funfls,  remained  part  of  the  estate  or  credit  of  the  company  de  facto  at  the  time 
of  the  exezation  of  the  codicil  by  Mrs.  Lothian.  If  there  were  debts  due  from  the  company, 
these  fonds  most  have  gone  and  been  applied  to  the  payment  of  those  debts,  and  the  share- 
WdCTs  for  the  time  being  could  in  my  opinion  have  taken  nothing  but  the  surplus  assets  of  the 
company  after  paying  all  debts.  Any  right,  therefor^  of  Mrs.  Lothian  was  a  right  by  virtue  of 
andatuched  to  the  ten  shares  of  which  she  was  the  owner,  and  if  her  codicil  passed  those  ten 
shares,  it  appears  to  me  beyond  all  doubt,  that  it  passed,  along  with  the  shares,  every  incident 
tbat  properly  attached  to  the  shares.  Now,  that  the  coilicil  passed  the  shares  appears  to  me  to 
be  beyond  all  possibility  of  argument;  it  passed  them  in  terms  the  most  general  that  could  be 
nsed,  and  it  passed  in  my  opinion,  along  with  them,  every  right  that  was  incident  to  the  shares, 
la  order  to  make  the  disposition  more  emphatic,  this  declaration  was  added,  that  the  provisions 
contained  in  the  codicil  in  favour  of  the  husband  should  be  taken  to  be  in  addition  to,  and  over 
2«1  above,  those  previously  conceived  by  her  in  his  favour,  and  that  they  shall  be  considered 
preferable  to  all  other  provisions,  made  or  to  be  made  by  her  in  favour  of  other  parties,  prefer- 
ably dierefore,  (if  it  were  necessary  to  resort  to  this  daose,)  to  the  disposition  made  in  die  will 
IB  fovour    the  residuary  legatees. 

Upon  these  short  and  nmple  grounds,  if  they  meet  with  your  Lordships'  approval,  I  think,  that 
die  course  which  your  Lordships  should  adopt,  (speaking  with  great  respect  for  the  majority  of 
the  Comt  t£  Sesucm,)  is  to  hud,  that  the  pi^suers  have  not  made  out  any  title  to  insist  on  their 
daim  in  this  action,  and  that  from  the  time  that  the  record  was  closed,  the  interlocutors  pro- 
noonced  by  the  Lord  Ordinary  and  by  the  Court  of  Session  cannot  be  sustained  I  would  there- 
fore humbly  advise  your  Lordships  to  reverse  the  interlocutors  commencing  with  that  of  the  Lord 
Ordinary  tn  the  15th  May  1865,  (the  previous  interlocutors  were  merely  introductory,)  and  to 
asioiliie  the  defenders  in  the  action,  with  ex[>enses. 

Lord  Cranworth. — My  Lords,  1  concur  with  my  noble  and  teamed  friend  in  the  conclusion  ' 
at  wtuch  he  has  arrived,  and  in  the  grounds  upon  which  he  has  proceeded.  Mrs.  Lothian,  by 
ber  codtcii  assigns  the  ten  shares  to  her  trustees,  in  order  that  her  husband  might,  if  he  thought 
fit,  uke  them  as  part  of  his  claim  under  the  marriage  contract,  at  the  value  of  £(x3oo,  and  she 
eipressly  declares,  that  any  sum  which  may  be  got  for  the  shares  beyond  jf6oooy  shall  belong  to 
her  husband  as  a  gift  fiom  her.  If,  therefore,  her  claims  on  the  dividends  withheld  were  included 
ia  the  word  ** shares"  that  claim  passed  to  her  husband. 

I  cannot  doubt,  that  the  share  includes  everything  effeiring  or  appertaining  to  the  share,  every- 
Aing  which,  if  the  afiairs  of  the  company  were  wound  up,  would  belong  to  the  shareholder  at  the 
tUBc  of  the  winding  u[k  If,  at  the  date  of  the  tripartite  contract  in  Septembn  1847,  Mr.  Lothian,  • 
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instead  of  selling  and  tnuisfemng  his  shares  to  the  company,  had  induced  them  to  brii^  its 
affairs  to  a  close,  all  its  assets  must  have  been  realized  and  its  debts  paid,  and  then  tfae  surplas 
would  have  been  divisible  into  boo  parts,  ten  of  which  would  have  belonged  to  Mr.  Lothian  as 
the  holder  of  ten  of  the  600  shares.  This  surplus  must  have  included  the  whole  of  the  profits, 
which  had  up  to  that  time  been  kept  back  from  the  knowledge  of  the  shareholders.  And  it  caa 
make  no  difference,  that  the  affairs  of  the  company  were  not  brought  to  a  close,  but  were  continued 
to  be  carried  on. 

That  which  would  have  belonged  to  the  shateb<^er  as  his  share  of  the  assets  of  the  compaoy, 
if  its  affairs  had  been  wound  up,  continued  to  be  his,  thou^  its  affairs  were  not  wound  up.  1 
am  unable  to  imagine  a  case  in  which  a  person,  not  a  shareholder,  can  set  up  a  claim  in  compe- 
tition with  the  shareholders  to  funds  which  are  admitted  to  be  funds  of  the  company.  I  do  not 
doubt,  that  if  Mrs.  Lothian  had  in  her  lifetime  taken  proper  steps,  she  might  have  compelled  die 
company,  or  those  who  managed  its  concerns,  to  pay  over  to  her  the  fair  proportion  of  Uw 
accumulated  profits  appertaining  to  her  ten  shares.  But  that  would  have  been  a  right  which 
she  would  have  possessed  as  being  then  a  shareholder.  So  if  by  her  will  she  bad  said,  that  she 
gave  the  ten  shares  to  her  husband,  but  with  a  provision,  that  she  was  only  to  take  the  shares  to 
the  extent  in  value  of  £6000,  and  that  any  profits  belonging  to  the  shares  beyond  that  sum  should 
go  as  part  of  her  residue,  there  is  no  doubt  that  by  apt  words  this  might  have  been  done.  But 
she  has  not  done  it.  She  has  given  the  shares  ,to  her  husband,  and  this  gift  must,  I  think, 
include  all  which  the  owner  of  the  shares  could  claim. 

I  have  attentively  considered  the  opinions  of  the  learned  Judges  below,  but  I  own  they  do  not 
convince  me.  I  must  also  observe,  that  they  were  not  unanimous,  and  the  Lord  President,  who 
was  one  of  the  nUjority,  evidently  felt  great  difficulty,  and  came  to  the  conclusion  in  favour  of 
the  respondents  with  mnch  hesitation. 

With  these  few  observations,  I  have  only  to  express  my  concurrence  in  the  course  recommended 
to  your  Lordships  by  my  noble  and  learned  friend. 

Lord  COLOHSAY.—My  Lords,  I  c<mcur  in  what  has  been  said  by  my  noUe  and  learned  friend 
who  last  addressed  your  Lordships,  as  to  the  rights  which  would  have  belonged  to  Mi^.  Lothian 
had  she  in  her  lifetime  insisted  on  them.  1  think,  that  upon  statements  such  as  we  find  upon  this 
record,  Mrs.  Lothian  would  have  had  a  right  to  have  insisted  on  the  separation  and  distribwioB 
of  the  funds  which  had  been  so  fraudulently  withheld  from  being  distributed.    I  think,  that  she 
would  have  been  entitled  to  do  that  as  being  the  party  entitled  to  the  dividends.    If  these  funds 
attached  to  the  shares  entirely  by  reason  of  not  having  been  already  distributed,  she  could  not 
have  compelled  the  company  to  distribute  these  funds.    But  these  funds  have  lain  in  a  state  of 
suspense  and  concealment,  and  she  might  therefore  have  insisted  on  the  company  doing  that 
which  they  contend  now  they  would  not  have  been  bound  to  do,  namely,  to  state  a  new  account, 
and  to  pay  over  to  her  as  the  party  who  had  been  from  year  to  year  entitled  to  the  dividends,  that 
proportion  of  the  funds  so  concealed,  which  ought  to  have  been  paid  to  her.    But  the  question 
comes  to  be  a  different  one  when  we  are  dealing  with  the  matter  after  her  death,  and  when  she 
has  made  a  settlement  of  her  affairs,  and  I  concur  with  both  my  noble  and  learned  friends  who 
have  addressed  your  Lordships  in  thinking,  that  the  real  question  to  bs  determined  here  is, 
whether  by  her  settlement  the  fund  in  quesdon  went  to  Mr.  Lothian  (a  went  to  her  residuary  legatees^ 
Now  it  is  pretty  clear,  that  Mrs.  Lothian  herself  had  no  oiunion  on  the  subject,  because  ^ 
made  her  will,  and  died  in  ignorance  (tf  the  fact    But  still  the  question  requires  to  be  solved 
and  there  may  be  principles  found  for  solving  it.    I  cannot  agree  with  the  pleas  maintained  by 
the  defenders,  that  the  averments  of  the  pursuers  being  substantially  groundless  and  imfonnded, 
the  defenders  are  entitled  to  absolvitor,  because  we  have  not  gone  into  that  inquiry.  Neither 
can  I  agree  with  the  plea,  that  the  sale  of  the  shares,  which  is  sought  to  he  reduced,  was  a  sale 
for  a  fair  and  adequate  price,  and  that,  therefore,  the  pursuers  are  not  entitled  to  succeed.  If 
she  had  made  a  claim  in  her  lifetime  upon  these  profits,  the  defenders  might  have  set  up  these 
pleas,  but  these  pleas  would  not  have  been  sufHcient  to  exclude  her.  An  investigation  must  have 
taken  place,  and  if  Mrs.  Lothian  had  established  the  facts  on  this  record,  I  think  she  would  hare 
prevailed.    But  on  the  other  hand,  I  think,  that  if  she  had  discovered  the  fraud,  it  would  have 
been  in  her  option  to  have  insisted  on  having  the  funds  distributed,  or  if  she  thought  it  more  for 
her  advantage  to  do  so,  she  might  have  allowed  the  funds  which  had  been  concealed  to  be  added 
to  the  stock  of  the  company.    Now,  as  she  did  not  know  of  this  fraud,  we  cannot  say  how  she 
would  have  exercised  her  option  if  she  had  known  it.    Therefore  we  are  placed  in  a  difficulty; 
nan  constaty  that  she  would  have  insisted  upon  the  distribution  of  die  funds  instead  of  taking  die 
benefit  of  them  in  the  increased  value  of  the  stock  of  the  company.  I  think,  that  the  words  whidi 
she  has  used  in  conveying  the  shares  to  her  busbimd  are  not  nec^sarily  exclusive.  I  think  there 
is  some  doubt  on  the  subject  as  to  whether  she  meant,  that  he  should  take  the  shares  with  all  the 
benefits  that  could  be  got  out  of  them,  whether  they  were  benefits  that  she  ought  to  have  reaped 
during  her  lifetime,  or  beneBts  which  were  allowed  to  remain  unreaped.    But,  upon  the  whd^  I 
diink,  that  no  violrace  is  done  to  her  will  by  the  construction  which  is  propcKMa  to  be  put  upon 
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ii,  and  although  I  entertain  some  doubts,  I  am  not  disposed  to  differ  from  the  result  vhich  has 
been  come  to  by  my  two  noble  and  learned  friends. 

Mr.  CoUom. — Would  your  Lordship  pardon  me  for  mentioning,  that  certain  costs  have  been 
paid  under  the  orders  vhicb  have  been  reversed  by  your  Lordships.  Of  course  an  order  will  be 
made  for  the  repayment  of  those  costs. 

Lord  Chancellor.— That  is  always  a  matter  of  course. 

Certain  interlocuU>rs  reversed,  and  defenders  below  assoilzied,  with  expenses. 
AppellanU  Solicitors,  Gibson-Craig,  Dalziel,  and  Brodies,  W.S.;  Grahames  and  Wardlaw) 
^tstmnstcx.—RespenJtnti  Solicitors^  Duncan,  Dewar,  and  Black,  W.S.;  Loch  and  Maclaurin, 
Watminster. 


The  Hon.  CORNWALLIS  FLEEMING,  Appellant,  v.  James  Howden,  Accountant, 
Edinburgh,  Respondent. 

Entail— Clause  of  Devolution  on  succeeding  to  Peerage— Bankruptcy— Right'  of  Succession — 
Declarator — F.  was  heir  of  entail  of  D.  estate  under  a  deed  made  in  1847,  but  not  recorded  in 
the  Renster  of  Tailiies,  Providing,  that  if  he  succeeded  to  a  peerage,  he  should  be  bound  to  denude, 
and  the  lands  should  thenceforth  ipso  facto  devolve  on  the  next  heir.  F.^  on  sneering  to  a 
peerage,  did  not  denude,  but  remained  in  possession  till  his  death,  and  was  deeply  Evolved  in 
debt^  and  after  his  death  his  estates  were  sequestrated.  The  trustee  claimed  to  have  the  D,  estate 
transferred  to  him,  which  the  next  heir,  who  had  been  served  heir  to  F.,  resisted. 

Held  (reversing  judgment).  That,  at  the  moment  of  F.  succeeding  to  a  peerage,  he  ceased  to  be 
tenant  in  tail,  and  became  trustee  for  the  next  heir,  though  the  deed  of  1 847  was  not  recorded,  and 
therefore  the  lands  of  D.  were  not  part  of  the  heritable  estate  of  F.  at  the  date  of  the  seques- 
tration. 

Question,  Whether  the  deed  of  1847  being  made  in  pursuance  of  20  Geo.  u.  c.  50,  and  the  estate 
of  D.  being  purchased  with  tailsied  funds  arising  fi  om  the  sale  of  lands  held  under  a  clause  of 
devolutionf  the  heirwas  not  bound  oy  the  conditions  of  the  former  entail  of  1741  ? — Per  LORDS 
Crahwortu  0x4  Westbury.^ 

The  esUtes  of  John  Fleeming,  Lord  Elphinstone,  who  died  in  i86r,  were  sequestrated  in  1862, 
and  Mr.  Howden,  C.A.,  was  appointed  trustee.  Lord  Elphinstone  had  succeeded  to  the  title  on 
19th  July  i860,  and  was  then  heir  of  entail  in  possession  of  the  lands  of  Duntiblae.  The  deed 
of  enuil  was  executed  in  1847  by  George  TumbuU,  who  was  a  trustee  acting  under  20  Geo.  11. 
c  ^  whereby  he  disponed  the  lands  to  John  Fleeming,  and  the  deed  was  never  recorded  in  the 
Raster  of  Tailzies.  It  contained  this  clause;— "And  further  providing,  that  in  case  the  said 
John  Fleeming,  or  any  of  the  heirs  of  taillie  before  mentioned,  shall  succeed  to  the  title  and 
dignity  of  peerage,  then  and  in  that  case,  and  how  soon  the  person  so  succeeding,  or  having 
i^t  to  succeed,  to  the  said  lands  and  others,  shall  also  succeed,  or  have  right  to  succeed,  to  the 
said  tide  and  dignity  of  peerage,  they  shall  be  bound  and  obliged  to  denude  themselves  of  all 
light,  title,  and  interest  which  may  be  competent  to  them  of  the  said  lands  and  others,  and  the 
same  shall  thenceforth  ipso  facto  accresce  and  devolve  upon  the  next  heir  of  taillie  in  existence 
for  the  time  being,  sicklike  as  if  the  person  so  succeeding  and  bound  to  denude  were  naturally 
dead." 

In  1 859  John  Fleeming  disponed  the  said  lands  to  George  Dunlop  in  security  for  certain  debts 
as  far  as  he  could  convey  the  lands.  When  John  Fleeming  su.xeeded  to  the  peerage  in  i86o^ 
the  next  heir  of  entail,  namely,  his  sister  Viscountess  Hawarden,  considered,  that  the  lands 
ipto/acto  vested  in  her  ;  and  the  Court  had  so  declared  with  respect  to  certain  other  estates,  in 
tbe  deed  of  entail  of  which  a  similar  clause  was  found  (see  38  Sc.  Jur.  175).  Viscountess 
Hawarden  died  in  1865,  and  her  son,  the  present  appellant,  was  the  next  heir. 

The  trustee  in  the  sequestration  petitioned  tbe  Court,  that  the  said  estate  of  Duntiblae  should 
be  transferred  to  him  as  representing  the  creditors  as  being  part  of  the  property  of  the  late  Lord 
Elphinstone— (Bankruptcy  (Scotland)  Act  1856,  §  106).    The  Hon.  C.  Fleeming  opposed. 

*  See  previous  report  5  Macph.  658 :  39  Sc.  Jur.  312.  S.  C.  L.  R.  i  Sc.  Ap.  372  :  6  Macph. 
H.  L,  113 ;  40  Sc  Jar.  616. 
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The  Second  Division  repelled  the  pleas  of  Mr.  Fleemin^,  and  made  the  order  transfening  the 
estate  to  the  trustee.    These  interlocutors  were  now  appealed  against. 

Sir  a.  Palmer  Q.C.,  M.  Uoyd,  and  Pattison,  for  the  appellant. — Under  the  devolution  clause 
in  the  deed  of  entail,  the  estate  ipso  facto  devolved  on  Lady  Hawardeo,  when  John  Fleeming 
succeeded  to  the  peerage.  The  bankruptcy  only  operates  to  transfer  the  property  held  by  tlw 
debtor,  iantum  el  tale—Uttlejohn  v.  Black,  i8  D.  207.  Lord  Elphinstone' s  title  was  nude  up 
under  the  conditions  and  limitations  of  the  deed  of  taillie.  It  is  true  the  deed  was  not  registered, 
but  the  destination  in  the  investiture  is  nevertheless  effectual.  The  clause  does  not  belong  to  the 
cL-iss  of  forfeitures  or  irritant  and  resolutive  clauses.  Lockkart  v.  Gilmour,  M.  15,404  ;  Bru^  \. 
Henderson,  M.  15,439 ;  M.  4215  ;  Marquis  of  Bute  ^i.  Marquis  of  Hastings,  7  D.  i  ;  6  BcU,  Appi 
30;  Earl  of  EglintOH  v.  Hamilton^  9  D.  1167  ;  Hawarden  v.  DunleA^  4  Macph.  355.  At  aE 
events,  the  lands  cannot  be  attached  for  debts  contracted  by  Lord  EliKiinstone  subsequent  to  his 
su::cesiion  to  the  peerage.  Even  irrespective  of  the  deed  of  1847,  the  Statute  20  Geo.  II.  c.  50, 
taken  with  the  deed  of  entail  of  1741,  impressed  the  devolution  clause  as  a  condition  on  the  eaute 
of  Duntiblae,  and  the  heir  was  bound  to  treat  that  which  he  was  bound  to  do  under  the  Statute 
as  already  done.  In  that  view  it  was  of  no  consequence,  whether  the  deed  of  1S47  was  recorded 
or  not.    For  the  purpose  of  this  case  it  must  be  taken  as  recorded  and  effectuaL 

Dean  of  Faculty  (Moncreiff),  ani  y.  Pearson  Q.C,  for  the  respondent— The  entail  of  1847  not 
being  recorded,  was  null  and  void,  and  therefore  Lord  Elphinstone  held  the  estate  in  fee  simple 
— Smollett  V.  Smollett,  M.  App.  Taillie,  No.  12  ;  Rose  v.  Drummond,  6  S.  945 ;  Ross  v.  Drum' 
mond,  14  S.  454 ;  Graham  v.  Graham,  5  W.S.  759  ;  Williamson  v.  Sharp,  14  D.  127.  As  be 
was  owner  in  fee  si  nple,  all  debts  contracted  by  him  may  be  made  effectual  against  the  estate— 
Fleming  v.  Elphinstone,  M.  15,559;  Eglinton  v.  Montgomety,  9  D.  1167;  6  Bell,  Ap.  136; 
Campbell  v.  Dunn,  2  S.  341  ;  CampMl  v.  Harley,  i  W.  S.  690 ;  6  S.  679.  The  estate  having 
been  conveyed  to  Mr.  Dunlop>  this  evacuated  the  clause  of  devolution  in  the  deed  of  taillie— 
Gardytu  v.  Royal  Bank^  13  D.  939. 


Lord  CRANWORTH.— My  Lords,  the  question  in  this  appeal  arises  upon  the  Scotch  Sequestiv 
tion  Act,  the  19th  and  20tb  Vict.  cap.  79.  The  material  facts  are  as  follows  :— It  appeus,  that 
on  the  24th  of  June  in  the  year  i74i»  John,  then  Eari  of  Wigtoun,  settled  very  extensive  real 
estates  in  Scotland  in  taillie  with  a  certain  succession  of  heirs,  and  after  various  pravisions,  which 
it  is  not  necessary  to  enumerate,  there  was  a  clause  in  the  deed  not  of  a  very  usual  character, 
but  not  at  all  unprecedented,  providing,  that  if  any  of  the  heirs  in  tail  before  mentioned  should 
succeed  to  the  dignity  of  the  peerage,  "  in  that  case,  and  so  soon  as  the  person  succeeding  or 
having  right  to  succeed  to  my  said  estate  shall  also  succeed  or  have  right  to  succeed  to  the  said 
title  and  dignity  of  the  peerage,  they  shall  be  bound  and  obliged  to  denude  themselves  of  all 
rightf  title,  or  interest,  which  may  be  competent  to  them  of  my  said  estate,  and  the  same  shall 
from  thenceforth,  ipso  facto,  accrue  and  devolve  upon  the  next  heir  of  taillie."  That  was  the 
provision,  that  was  contained  in  the  deed  of  entail  of  1741.  That  deed  of  entail  was  duly  fenced 
with  all  proper  irritant  and  resolutive  clauses,  and  was  duly  recorded. 

The  next  matter  to  which  it  is  necessary  to  call  your  Lordships'  attention  is  an  Act  of  Parlia- 
ment which  was  passed  soon  after  the  Rebellion  of  1745,  the  object  of  which  was  to  put  on  a 
better  footing  the  feudal  relations  of  the  great  Lords  in  Scotland  with  their  vassals.  It  provided 
among  other  things,  "  that  it  shall  be  lawful  for  any  person  possessed  of  a  tailzied  estate  in  Scot- 
land, comprehending  lands  or  superiorities  of  vassals  under  a  holding  of  him,  to  sell  to  such 
vassali  or  any  of  them  the  superiorities  over  their  respective  lands  at  such  prices  as  the  parties 
shall  agree  for,  and  thereupon  to  resign  such  land  for  new  infeftment  to  be  granted  to  sndb  bn^ 
if  his  own  superiority  shall  bs  good  and  valid,  provided  always,  that  the  monies  paid  as  the  pnce 
of  su:h  supenority  or  superiorities,  being  part  of  a  tailzied  estate,  shall  be  laid  out  and  settled  to 
the  same  uses  and  with  the  same  limitations  and  restrictions  as  such  superiority  was  settled  before 
the  sale  thereof  as  aforesaid." 

Under  the  provisions  of  that  Act  of  Parliament,  from  time  to  time  betweeen  the  date  of  that 
Act  of  Parliament  in  the  20th  of  Gea  ii.  and  the  year  1847,  several  sales  were  made  under 
the  provisions  of  that  Act,  and  the  moneys  that  were  produced  by  those  sales  were,  according  to 
the  provisions  of  the  Act,  put  into  the  hands  of  trustees,  and  eventually  in  the  year  1847  it  came 
into  the  hands  of  a  gentleman  of  the  name  of  Tumbull,  whose  duty  it  was  to  invest  it  according 
to  the  provisions  of  the  Act.  At  that  time  John  Fleeming  was  the  tenant  in  tail  in  possessicML 
The  lands  that  were  so  purchased  we  will  designate  by  the  general  name  of  the  lands  of  Duntiblae ; 
they  were  settled  upon  precisely  the  same  destination  as  the  original  settlement  in  1741,  but  the 
deed  was  not  recorded.  Therefore,  unless  there  was  something  special  in  it,  it  would  have  no 
operation  against  creditors  or  persons  who  purchase  from  the  tenant  in  tail. 

John  Fleeming  remained  in  possession  of  these  settled  estates,  as  well  of  the  original  lands  as  of 
the  lands  of  Duntiblae,  until  the  19th  July  1860^  when  he  succeeded  to  a  peerage,  and  then  the 
questionarose  as  to  what  was  to  be  the  eittct  of  what  we  in  En^^and  call  a  shifting  clause,  hot 
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tbu,  I  believe,  in  Scotland  is  called  a  conditional  destination*  viz.  the  clause  vhtch  on  that  event 
anted  over  the  entailed  lands  to  the  next  heir  of  taillie  from  the  d^e  of  his  succeeding  to  the 
peerage.  Lord  EUphtnstone,  having  thus  succeeded  to  the  peerage,  lived  to  enjoy  it  a  very  short 
tBDe,forhe,  having  succeeded  in  July  i860,  died  in  the  following  month  of  January,  leaving  Lady 
Hanrden,  his  sister,  the  next  heir  of  entail.  She  was  served  as  supposed  heir  of  tailzie  and  pro- 
tisifm  both  to  the  originally  settled  lands  and  to  the  Duntiblae  lands.  John  Fleeming,  who  bad 
timi  succeeded  to  the  peerage  as  Lord  Elpbinstone,  died  in  very  embarrassed  circumstances,  and 
ntheigtbof  June  1862  acreditor  presented  a  petition  under  the  Scotch  Sequestration  Act  to  have 
bi  lands  sequestrated.  Your  Lordships  are  aware,  that  by  the  Scotch  Statute,  unlike  the  English 
hw  of  bankruptcy,  a  person  may  be  made  a  bankrupt  after  bis  death,  whereas  in  England  it  can 
only  be  done  during  bis  lifetime.  That  power  is  given  by  the  13th  clause  of  the  Scotch  Seques- 
iRiion  Act,  which  enacts  among  other  things,  that  sequestration  may  be  awarded  of  the  estate  of 
anr person  in  the  following  cases,  and  several  are  enumerated,  amongst  others — "in  the  case  of 
a  deceased  debtor,  who,  at  the  date  of  his  death,  was  subject  to  the  jurisdiction  of  the  Supreme 
Coart  of  Scotland."  It  ma^  be  awarded  on  the  petition  of  a  creditor  duly  qualified,  that  is* 
iaog  a  creditor  to  the  requisite  amount.  A  mditor  duly  qualified  did  present  such  a  petition, 
aadiberesult  was  that, according  to  the  provisions  of  the  Act,  a  trustee  was  appointed,  and  when 
a  tnmee  is  appointed,  all  the  estate  of  the  debtor,  if  it  is  a  proceeding  against  a  living  bank- 
ni|R,Tat$  in  the  truBtee,  but  as  against  a  deceased  debtor  there  is  a  special  provision  made  in 
Ae  io6th  clause  of  the  Act,  which  provides,  that,  when  sequestration  is  awarded  against  tho 
estate  of  a  person  after  his  death,  and  his  successor  has  made  up  a  tide  to  his  heritable  estate, 
t^e  trustee  may  apply  by  petition  to  the  Lord  Ordinary,  praying,  that  such  estate  shall  be  trans- 
ferred to  and  vested  in  him.  Then  certain  proceedings  are  to  take  place,  and,  unless  cause  is 
sbera  to  the  contrary,  the  Lord  Ordinary  is  authorized  to  make  a  aeclantion,  that  the  estate 
shall  vest  in  the  trustee. 

Under  the  provisions  of  that  section,  a  petition  was  presented  by  the  trustee,  praying,  that  the 
^te  of  the  deceased  Lord  Elphinstone  might  be  vested  in  him.   The  matter  came  by  petition 
before  the  Lord  Ordinary,  and  the  Lord  Ordinary,  on  looking  into  the  case,  was  of  opinion,  that 
tbis  case  did  not  come  within  the  Statute,  and  refused  to  make  any  order.    From  that  decision, 
knrever,  the  trustee  presented  a  reclaiming  note  to  the  Inner  House.   The  record  was  made  up, 
ud  eventually  the  Inner  House  came  to  a  contrary  conclusion,  differing  in  opinion  from  the  Lord 
Oidinary,  their  opinion  being,  that  the  case  was  within  the  Statute,  and  they  made  an  interlocutor, 
that  the  Lord  Ordinary  should  make  a  derlaration  according  to  the  tenns  of  the  Statute,  vesting 
ihe  lands  in  the  trustee  under  the  sequestration.   The  Lord  Ordinary  did  so  in  obedience  to  the 
interiocutnv  of  the  Inner  House.    Of  course  it  was  reported  by  him  to  the  Inner  House,  who 
affirmed  it,  and  against  those  interlocutors  overruling  the  Lord  Ordinary,  and  jdirecting  the  estate 
U  be  vested  in  the  trustee,  this  appeal  has  been  presented  to  this  House  ;  and  whether  those 
interlocutors  were  or  were  not  right  is  the  question  which  your  Lordships  have  now  to  determine. 
Before  going  into  the  immediate  question  in  this  case,  I  think  it  is  necessary  to  call  your  Lord- 
ihipj'  attention  to  what  was  done  with  reference  to  the  settled  estates  of  Wigtoun,  because  it 
»ppt3T%  to  me,  that  the  decision  in  that  case  has  a  most  material  bearing  on  what  ought  to  be 
decided  ia  the  present  case.    When  John  Fleeming,  who  was  tenant  in  tail  in  possession  in  July 
i860,  became  a  peer,  the  next  heir  of  entail,  bis  sister  Lady  Hawarden,  contended,  that  in  conse- 
quence of  bis  having  so  become  a  peer,  his  estate  ipso  facto  ceased,  and  that  from  that  moment 
she  was  entitled  to  that  estate  as  her  own.    The  question  was,  whether  the  effect  of  that  shifting 
clause  was  instanier  to  transfer  the  property  from  Lord  Elphinstone  to  his  sister  Lady  Hawarden, 
or  whether  there  was  to  be  an  action  of  declarator  raised  in  order  to  entitle  her  to  have  the 
transfer  of  the  estate  made  to  her  in  the  same  way  as  if  she  were  claiming  on  the  ground  of  a 
violation  of  any  of  the  clauses  of  the  deed  of  entail.   That  question  was  very  much  discussed  in 
^  Court  below,  all  the  Judges  were  consulted,  and  tlwy  came  to  a  clear  opinion  unanimously, 
ttu,  in  poiid  of  fac^  the  momoit        Fleeming  became  Lord  Elphinstone,  he  ^>sg  facto  became 
as  it  were  trustee  for  the  next  heir  of  entail,  and  that  the  next  heir  of  entail  had  nothing  to  do 
vith  pcoving  due  irritancy  of  the  entail,  but  that  ipso  facto  his  title  and  interest  as  tenant  in  tail 
lud  ceased,  and  that  he  was  bound  inslanter  to  denude  in  favour  of  his  sister,  the  next  heir,  and 
that,  consequently,  the  sister  was  entitled  to  the  whole  rents  and  profits  which  accrued  in  respect 
of  the  lands  subsequently  to  the  time  when  John  Fleeming  became  a  peer.    In  that  case  no 
(ptestion  arose  about  the  validity  of  the  entail,  because  the  proceeding  rdated  solely  and  exclu- 
sively to  the  originally  settled  estates  of  the  Earl  of  Wigtoun,  and  as  to  those  there  was  no 
qtKjtimj,  that  the  entail  had  been  validly  recorded. 

The  question  for  decision  in  this  case  now  under  appeal  is,  whether,  in  the  circumstances  of 
this  case,  the  appellant,  Cornwallis  Fleeming,  being  now  tenant  in  tail  of  Duntiblae,  according 
to  the  unrecoKled  deed  of  entail  of  the  4th  of  October  1847,  the  Court  had  or  had  not 
power  to  declare  those  lands,  in  the  language  of  the  io6tb  section  of  the  Act,  to  be  traosferred 
to  and  vested  in  the  respondent,  as  the  trustee  in  the  sequestration  against  the  estate  of  the  late 
Lonl  £l|dunstwie;.  Ttw  Court  of  Session  decided,  that  it  had  such  power,  and  against  thai 
^B^wm  the  present  tenant  in  tail  appeals  to  your  Lordships. 
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If  John  Fleeming  had  died  without  succeeding  to  a  peerage,  the  right  of  the  tnistee  to  call  foi 

a  transfer  would  have  been  clear,  subject  to  the  argument  of  tbe  appellant,  that  it  was  unneces- 
sary to  record  the  entail  of  Duntibtae,  to  which  I  will  presently  advert ;  for  when  Lady  Hawardei^ 
after  the  death  of  her  brother,  made  up  her  title  to  those  lands  of  Duntiblae,  as  his  heir  of  tailtie 
and  provision,  it  would  in  such  case  have  been  clear,  that  she  had  made  up  a  tide  to  what  was 
bis  heritable  estate  at  his  death,  and  it  would  have  been  heritable  estate  which  his  aediton 
might  attach. 

The  question  is,  how  this  right  is  affected  by  the  clause  in  the  deed  of  entail  canTing  over  the 
estate  to  the  next  heir  in  tail  on  the  heir  in  possession  succeeding  to  a  peerage.  The  Lord 
Ordinary  was  of  opinion,  that,  from  the  time  when  that  event  happened,  Lord  Elphinstone  ceased 
to  be  in  possession  as  tenant  in  tail ;  that  from  that  time  till  his  death  he  was  a  mere  trustee  for 
Lady  Hawarden,  and  so  that  the  lands  in  question  were  not  at  his  death  his  heritable  estate, 
within  the  true  intent  and  meaning  of  the  io6tb  section  of  tbe  Sequestration  Act  The  Inner 
House,  however,  were  of  a  different  opinion.  They,  by  a  majority  of  three  to  one,  came  to  tl»e 
conclaiioDf  that  as  the  entail  of  Duntiblae  was  not  recorded,  the  creditors  of  Lord  Elpbinston^ 
who  became  creditors  after  his  accession  to  the  peerage,  were  entitled  to  regard  him  as  fee  sim^ 
proprietor,  and  so  to  reljr  on  the  fee  of  the  lands  as  a  fund  of  credit.  They  held,  that  tboagh  tbe 
clause  of  the  devolution  imposed  on  Lord  Elphinstone  a  personal  obligation,  when  he  succeeded 
to  the  peerage,  to  denude  in  favour  of  the  next  heir  of  taillie,  yet,  till  this  had  been  done,  the  ri^its 
of  creditors  were  not  affected.  The  three  learned  Judges  all  expressed  their  opinion,  that  this 
was  the  true  legal  effect  of  what  had  been  done  ;  and  so  that  the  lands  in  question  were  liable  to 
all  the  debts  of  Lord  Elphinstone,  as  well  those  incurred  after  as  those  incurred  before  he 
became  a  peer.  They  did  not,  however,  think  it  necessary  to  decide  this  question  as  to  debts 
incurred  after  the  accession  to  the  peerage,  inasmuch  as  there  were  certainly  debts  incurred 
prior  to  that  event,  the  existence  of  which  would,  they  thought,  warrant  the  trustee  in  the  pnvtr 
of  his  petition.  The  interlocutor  now  under  appeal  leaves  this  question  open  as  to  debts  inconed 
after  the  accession  to  the  peerage,  for  it  merely  directs  the  lands  to  be  transferred  and  vested 
in  the  respondent  as  trustee  on  the  sequestrated  estate  of  Lord  Elphinstone,  leaving  him  to  deil 
with  it  as  the  law  may  require. 

Although,  however,  the  interlocutor  is  properly  silent  as  to  what  creditors  will  be  entitled  to 
resort  to  these  lands  for  payment  of  their  debts,  yet,  unless  the  Court  was  right  in  the  opinicn, 
that  the  lands  remained  liable  to  all  Lord  Elphinstone's  creditors  who  became  such  after  his 
accession  to  the  peerage,  I  do  not  see  bow  the  interlocutor  can  be  suptKvted.  What  the  Cotot 
is  called  on  to  do  is  to  exercise  a  power  given  by  Statute,  and  imless  the  case  is  brought  wiAin 
the  terms  of  the  Statute,  the  power  does  not  exist.  The  Statute  enacts,  that  when  sequestration 
is  awarded  against  estates  of  a  person  after  his  death,  and  his  successor  has  made  up  a  title  to 
his  heritable  estate,  the  trustees  may  apply  to  the  Lonl  Ordinary,  praying  that  such  esute  sbafl 
be  transferred  to  and  vested  in  him,  and  power  is  given  to  the  Lord  Ordinary  to  make  such  order 
accordingly.  This  power  is  confined  to  the  case  where  a  successor  has  made  up  his  title  to  tbe 
heritable  estate  of  the  deceased.  If,  therefore,  in  this  case,  John  Fleeming,  on  succeeding  to  tbe 
peerage,  bad,  according  to  the  provisions  of  tbe  entail,  conveyed  the  Duntiblae  lands  to  bis  sister, 
they  would  not  at  his  death  have  been  part  of  his  heritable  estate,  and  so  would  not  have  been 
within  tbe  provisions  of  the  io6th  clause.  It  may  be  conceded  that,  subject  to  the  argument  of 
tbe  appellant,  that  no  recording  of  the  entail  of  Duntiblae  was  necessary,  no  creditors  of  L»d 
Elphinstone  who  were  creditors  before  he  had  conveyed  to  his  sister  would  have  had  ri^ 
against  them  in  the  hands  of  Lady  Hawarden,  but  the  lands  themselves  certainly  would  M 
have  formed  part  of  his  heritable  estate  at  his  death,  and  so  could  not  have  been  transfeired  lo 
the  trustee  tinder  the  sequestration  by  virtue  of  an  order  of  the  Lord  Ordinary.  Here,  howem, 
Lord  ^phinstone  did  not  convev  the  lands  to  his  ^ater,  but  continued  to  hold  them  to  his  deatk, 
and  she  then  caused  herself  to  be  served  in  special  as  heir  of  tailzie  and  provision  tohabx 
brother,  and  made  up  her  title  accordingly.  She  thus  brought  these  lands  within  the  purriev 
of  die  ici6th  section,  if  they  were,  within  the  true  intent  and  meaning  of  that  section,  the  heritable 
estate  of  Lord  Elphinstone  at  his  decease.  It  certainly  was  his  heritable  estate,  within  tbe 
meaning  of  tbe  io6th  section,  if  the  Lord  Justice  Clerk  is  right  in  his  position,  that  tbe  legal 
character  of  his  infeftment  as  it  stood  before  his  accession  to  the  peerage  did  not,  by  tbe 
happening  of  that  event,  become,  as  between  him  and  persons  trusting  him  on  the  faith  ba 
original  title,  a  mere  fiduciary  fee.  The  two  other  learned  Judges  who  conctirred  with  tbe  Lord 
Justice  Clerk  took  substantially  the  same  view  with  him.  But  Lord  Benhoime,  who,  as  Lord 
Ordinary,  had  refused  the  application  of  the  trustee,  took  a  different  view  of  the  case,  adbcrins 
to  the  opinion  which  he  had  formed  as  Lord  Ordinary.  His  opinion  was,  that  though  Lord 
Elphinstone  remained  feudally  vested  in  the  lands  of  Duntiblae  till  his  death,  yet,  from  tbe  time 
of  his  accession  to  the  peerage,  he  was  so  vested  as  a  mere  trustee. 

The  question  in  this  case  turns  entirely  on  the  point,  which  of  these  two  views  of  the  lav  u 
correct  If,  at  the  death  <tf  Lord  Elphinstone,  the  lands  of  Duntiblae  were  liable  to  be  attacbed 
by  his  creditors  for  debts  incurred  uter  his  accession  to  the  peerage,  then  they  constituted  fUt 


Digitized  by 


FI.EEMING  V.  HOWDEN.    [Z.  Oofiwort^s  epmiffn,]  1625 


tfUi  estate  at  his  death  within  the  io6th  section  of  the  Act.  If,  on  the  other  hand,  he  at  his 
death,  though  feudally  vested  in  these  lands,  was  only  vested  as  a  trustee  for  his  sister,  then  they 
vooM  not  be,  according  to  the  io6th  section,  part  of  his  heritable  estate,  and  so  cannot  be  trans- 
fcried  hy  an  order  of  the  Lord  Ordinaiy  made  under  that  section.  The  Judges  all  treat  this  as 
I  He*  question ;  there  is  little  or  no  authority  to  guide  us,  and  ve  must  look  only  to  the  general 
priociple. 

1  am  of  opinion,  that  the  Lord  Ordinary  was  right.  In  the  case  on  the  original  entail  of  the 
W^oon  lands,  it  was  decided,  that  from  the  time  when  John  Fteeming  succeeded  to  the  peerage, 
ttcezsedtpso  facto  to  be  entitled  to  the  rents  and  profits  of  the  lands  comprised  in  that  entail, 
tku  iQ  obijgatioD  attached  on  him  forthwith  to  convey  to  his  sister  as  the  next  heir  of  entail, 
ftal  he  thus  became  a  mere  trustee,  and  that  she  was  entitled  to  all  the  rents  accruing  after  the 
hraaiDg  of  that  event.  Tbe  language  of  the  entail  of  the  Duntiblae  lands  is  the  same  as  that 
rfuie  earldom  of  Wigtoun,  though  It  never  was  recorded.  Now,  concurring  as  I  do  in  the 
■ninety  of  the  decision  which  all  the  Judges  came  to  in  the  Wigtoun  case,  I  must  of  necessity 
that  it  governs  that  now  before  us^  unless  the  circumstance  that  the  entail  was  not  recorded 
:  aikes  a  diflereiice.  I  am  unable  to  come  to  the  conclusion,  that  this  circumstance  does  make  a 
ffiRmoce  in  the  question  now  to  be  decided.  The  want  of  its  being  recorded,  if  recording  was 
■Rcssary,  left  it  open  to  any  heir  of  tailzie  in  possession  to  alien,  to  burden  with  debts,  or  to 
ahei  the  order  of  succession.  But  it  did  not  in  any  other  manner  affect  the  entail.  It  made  the 
feriuocies  ineffectual,  but  the  clause  carrying  over  tbe  estate  in  the  event  of  the  tenant  in  tail 
tocceediog  to  a  peerage  was  no  irritancy,  it  was  a  condition  making  it  the  duty  of  the  tenant,  on 
tbe  happening  of  the  specified  event,  to  denude  forthwith,  and  without  further  proceedings,  in 
braurcSf  the  next  heir  named  in  the  entail.  That  next  heir  took  the  estate  with  incidents  very 
di&rcnt  from  those  affecting  the  Wigtoun  lands.  The  lands  of  Dunti  blae  passed  to  her  burdened 
vidi  the  debts  of  her  predecessor.  Still  they  passed  to  her,  and  when  she  made  up  a  tide  as 
heir  of  tailzie  and  provision  to  her  brother,  she  must  be  considered  as  clothing  herself  with  the 
same  estate  as  she  would  have  had  if  he,  on  succeeding  to  tbe  peerage,  had  at  once  conveyed  the 
estate  to  her,  and  she  had  made  up  her  title  to  the  same  accordingly. 

The  majority  of  the  Court  below  seem  to  me  to  have  fallen  into  an  error  in  supposing,  that 
Ais  cue  is  governed  by  those  of  HmoUeU  v.  SmolUtt  and  Ross  v.  Drummona,  It  follows 
GEitainly  from  those  cases,  that,  disregarding  the  argument,  that  the  taillie  of  Duntiblae  must  be 
heated  as  if  it  bad  been  recorded  so  long  as  John  Fleeming  stood  infeft  as  heir  of  taillie  in 
possession,  his  estate  was  liable  to  his  creditors,  but  from  the  moment  of  his  acceding  to  the 
peerage  he  ceased  ipso  facto  to  be  tenant  in  tail.  This  was  apparent  on  the  foce  of  the  title  as 
Rcorded  in  the  Register  of  Sasines,  and  any  person  becoming  his  creditor  after  that  event,  must 
^Te  known,  if  be  looked  to  that  register,  that  he  was  trusting  a  person  who  was  no  longer 
toaot  in  tail,  for  an  event  had  occurred  which  made  it  his  duty  to  denude  in  favour  of  anouer 

EsotL  On  these  short  grounds,  I  have  come  to  the  conclusion,  that  the  interlocutor  of  the 
ti  Ordinary  was  right,  and  so  that  those  of  tbe  Inner  House  ought  to  be  reversed. 
I  have  hitherto  proceeded  on  the  supposition,  that  the  entail  of  Duntiblae  was  not  duly 
Rcorded,  and  so  that  John  Fleeming  was  able,  before  he  became  Lord  Elphinstone,  to  burden 
these  lands  with  bis  debts.  But  I  must  now  call  the  attention  of  your  Lordships  to  an  argiunent 
oo  behalf  of  the  appellant  which,  if  sound,  disposes  of  the  whole  case  in  his  favour  independ- 
ently of  the  grounds  on  which  I  have  proceeded.  The  Statute  20  Geo.  II.  cap.  50,  which 
uihuized  the  sale  of  entailed  lands,  and  under  which  they  were  sold,  provides  expressly,  by 
f  i7i  that  the  moneys  paid  as  the  price  of  such  superiority  or  superiorities  being  part  of  a  tailzied 
^te,  shall  be  laid  out  and  settled  to  the  same  uses  and  with  the  same  limitations  and  restric- 
twns,  as  5u:h  superiority  was  settled  before  the  sale  thereof  as  aforesaid,  or  applied  for  payment 
of  the  debts,  if  any  such  there  be,  of  the  .  maker  of  entail,  or  other  debts  that  are  effectual 
■mrdens  on  the  tailzied  estate  not  contracted  by  such  vendor  himself,  and  for  that  purpose  the 
BoD^  diall  be  paid  into  the  hands  of  the  trustees,  who  shall  be  appointed  by  the  vendor  of  such 
■perwity  or  superiorities,  and  the  purchaser  or  purchasers  thereof  respectively,  and  such 
tnisteei,  and  the  survivor  of  them,  and  the  executors  and  administrators  of  such  survivor,  shall 
hy  out  the  moneys  arising  from  such  sale  in  the  purchase  of  other  lands  or  heritages,  and  settle 
at  procure  the  same  to  be  settled  as  aforesaid.  It  was  argued  for  tbe  appellant,  that  this  section 
•Bade  it  unnecessary  to  record  the  deed  of  tailzie  by  which  the  lands  of  Duntiblae  were  entailed, 
uut  every  person  looking  at  the  Register  of  Sasines  would  have  express  notice,  that  the  lands 
UKliided  in  this  tailzie  were  to  be  treated  as  if  they  were  to  all  intents  and  purposes  part  of  the 
hnds  comprised  in  the  original  Wigtoun  entail,  and  therefore  as  if  they  were  only  recorded,  and 
so  that  no  creditor  or  singular  successor  could  acquire  any  right  against  the  lands  of  DuntiUae 
^ny  more  than  he  could  against  the  lands  included  in  the  W'lgtoun  entail.  If  this  argument  is 
*dl  founded,  then  the  creditors  of  Lord  Elphinstone,  who  became  creditors  before  his  acces- 
SHH^  have  no  more  right  against  these  lands  than  those  who  became  so  after  that  event. 

This  question,  however,  is  not  open  to  us  for  decision  on  this  appeal  Whether  the  argument 
K  or  be  not  well  founded,  I  have  come  to  the  conclusion,  on  the  ground  I  have  already  stated, 
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that  the  lands  of  Duntiblae  were  not,  at  tb«  death  of  Lord  Elphinstone,  lands  which,  under  thC! 
order  of  the  Lord  Ordinary,  wouli  pass  to  the  trustee  under  the  bankruptcy  by  virtue  of  tbt- 
io6ch  section  of  the  Sequestration  Act.  Tbat  is  all  which  can  be  decided  in  this  action.  If  this; 
latter  argument  of  the  appellant  be  sound,  they  passed  to  the  appellant  free  from  any  claim  of  I 
creditors :  if  it  be  not  sound,  then  they  are  liable,  in  the  hands  of  the  appellant,  to  all  debts  of  i 
Lord  Elphinstone  incurred  before  his  accession  to  the  peerage.  Which  of  these  views  of  the  lav' 
is  correct  cannot  be  decided  in  this  action.  At  all  events,  the  interbcutors  below  were  wrong,  and 
must  be  reversed. 

Lord  Chelmsford. — My  Lords,  the  petition  to  the  Lord  Ordinary  for  sequestration  in  this  i 
case  prayed  for  a  declaration,  tbat  certain  lands  particularly  described  should  be  transferred  to| 
and  vested  in  the  petitioner  as  trustee.  1 

The  question  to  be  determined  is,  whether,  under  the  Bankruptcy  (Scotland)  Act,  1856,  the 
property  in  question  at  the  date  of  the  sequestration  was,  within  the  meaning  of  die  i02d  sectioo 
of  the  Act,  '*  part  of  the  heritable  estate  belonging  to  the  bankrupt." 

By  the  4th  Section  of  the  Act  it  is  enacted,  that  property  and  "  estate "  shaU,  when  not 
evpressly  restricted,  include  every  kind  of  property,  heritable  or  moveable,  wherever  situatKl,  and 
all  rights,  powers,  and  interests  therein,  capablle  o[  legal  alienation,  or  of  being  affected  hf 
diligence,  or  attached  for  debt. 

There  can  be  no  doubt,  that,  until  the  event  occurred,  upon  which  Lord  Elphinstone  was 
bonnd  by  the  condition  in  the  unregistered  tailzie  of  1847  to  denude  in  favour  of  the  conditioul 
substitute,  he  might  have  charged  the  estate  with  h'n  debts  to  any  amount,  or  have  made  a 
disposition  of  it  tor  onerous  causes.  But  when  the  succession  to  the  peerage  opened  to  bira  oa 
i6th  July  i860,  Lord  Elphinstone  ceased  to  have  an  estate,  except  as  a  trustee  forthe  conditional 
substitute. 

This  appears  to  me  to  have  been  decided  in  the  case  of  Lady  Hawarden-^. Lord Eiphinstom. 
For  although  that  case  related  to  the  old  entail  of  1741,  which  was  duly  recorded,  yet,  as  the 
Judges  held,  that  the  condition  as  to  the  succession  to  the  peerage  "was  not,  in  the  sense  tbe 
entail,  or  in  any  proper  sense,  an  irritancy,  but  a  provision  or  condition  for  regulating  tbe  course 
of  succession,  and  that  the  clause  took  effect  ipso  facto  so  as  to  entitle  Lady  Hawarden  to 
immediate  posiession  of  the  estates,  and  to  the  rents  and  profits  henceforth  accruing  withoot 
any  decree  of  declarator,"  such  immediate  effect  of  the  condition  could  not  be  destroy^  by  die 
subsequent  omission  to  record  the  entalL 

This  was  the  state  of  things  at  the  time  of  Lord  Elphinstone's  death  on  the  1 5th  January  i86t. 
Down  to  this  period  the  lands  in  question  might  have  been  attached  fiu-  debt  incurred  bw  him 
prior  to  his  succession  to  the  peerage.  But  as  upon  the  happening  of  the  event,  upon  which  qftw 
his  beneficial  interest  ceased.  Lord  Elphinstone  became  a  mere  trustee  for  the  conditional 
substitute^  no  debts  subsequently  incurred  by  him  could,  in  my  opinion,  have  attached  upon  tbe 
lands. 

Were  these  lands,  then,  at  the  time  of  the  sequestration,  "the  heritable  estate  of  the  bankrupt 
within  the  meaning  of  the  Bankruptcy  (Scotland)  Act  1856?"  The  general  principle  of  every 
Bankrupt  Act  is,  that  the  person,  in  whom  the  estate  vests  for  distribution  under  the  bankruptcy, 
takes  the  property  of  the  bankrupt  exactly  as  he  himself  held  it.  Lord  Elphinstone  at  the  time 
of  his  death  was  a  mere  trustee  under  a  condition  to  denude  in  favour  of  Lord  Hawarden ;  con- 
sequently the  estate  could  only  vest  in  the  trustee  under  the  sequestration,  subject  to  this 
condition.  But  it  is  contended,  that,  by  tbe  express  words  of  the  Scotch  Bankruptcy  Act,  tbe 
lands  in  question  vested  in  the  trustee  for  the  benefit  of  the  creditors,  as  they  were  at  the  time 
of  Lord  Elphin  stone's  death  capable  of  being  affected  by  diligence  or  attached  for  debt.  Bat  it 
appears  to  me,  that  these  words  in  the  interpretation  clause  ot  the  Act  are  nothing  more  than  a 
general  description  of  the  species  of  property  which  the  sequestration  is  to  embrace,  and  that 
they  apply  to  the  point  of  time  when  the  sequestration  is  awarded.  Now  the  lands  in  question, 
after  the  occurrence  of  the  craiditional  event  on  which  the  continuance  of  Lord  Elphmstooe's 
estate  depended,  could  not  have  been  rendered  liaUe  to  be  affected  by  diligence,  or  to  be  attadied 
for  debts  subsequently  incurred  by  him.  Consequently,  at  the  time  of  bis  death,  the  propnty 
did  not  belong  to  him  in  this  sense,  although  berore  his  accession  to  tbe  peerage  it  was  change- 
able, and  actually  charged,  by  him  with  his  debts. 

The  question  must  be  determined,  not  upon  the  interpretation  clause,  but  upon  the  losd 
section  of  the  Act,  which  vests  the  property  of  tbe  bankrupt  in  the  trustee,  and  defines  die 
extent  of  his  right.  Under  this  section  tbe  whole  heritable  estate  belonging  to  the  bankrupt  is 
to  vest  in  the  trustee  under  the  sequestration,  with  the  qualification,  that  "  if  any  part  of  the 
bankrupt's  estate  be  held  under  an  entail,  or  by  a  title  otherwise  limited,  the  right  vested  in  the 
trustee  shall  be  effectual  only  to  the  extent  of  the  interest  in  the  estate  which  the  bankrupt  might 
legally  convey,  or  the  creditors  attach. 

At  the  time  of  his  death,  (w  hich  in  tbe  case  of  a  deceased  bankrupt  is  the  same  as  the  time  of 
the  sequestration,)  Ltnd  Elphinstone  had  an  interest  in  tbe  estate  which  he  could  not  have  legally 
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ODOveyed,  and  which  could  not  have  been  attached  for  debts  incurred  by  him  wliile  in  possession 
flf  that  interesL 

It  appears  to  me,  therefore,  that  the  lands  in  question  vere  not  part  of  the  heritable  estate  of 
die  buucmpt,  vhich,  within  the  meaning  of  the  Bankrupt  Act,  would  vest  in  the  trustee  for  the 
benefit  of  the  creditors.  If  they  could,  this  strange  consequence  would  follow,  that  although  the 
trustee  couM  only  take  what  belonged  to  the  bankrupt,  who  was  bound  to  denude  in  favour  of 
the  conditional  substitute,  the  trustee  would  nevertheless  take  the  estate  discharged  of  this  con- 
ditioo ;  and  vesting  in  him  as  the  estate  of  the  bankrupt,  it  would  necessarily  be  applicable  to  the 
payment  of  all  his  debts. 

1  have  confined  my  opinion  entirely  to  the  question  as  to  the  estate  vesting  in  the  trustee  for 
the  benefit  of  creditors  under  the  sequestration.  What  rights  the  creditors  either  before  or  after 
the  happening  of  the  event  which  determined  their  debtor's  interest  may  have  over  the  estate  is 
imnecessary  to  be  considered.  This  question  will  depend  upon  the  efTect  of  the  Statute  of  the 
20  Geo.  II.  c  50,  upon  the  disposition  and  deed  of  tailzie  made  by  the  trustee  of  the  estate  pur- 
chased with  the  moneys  arising  out  of  the  sale  of  lands  included  in  the  original  of  24th  June 
1741,  and  settled  according  to  the  provision  of  the  Act  to  the  same  uses  and  with  the  same 
liiaiation  and  restriction  as  were  contained  in  that  tailxte. 

I  am  of  opinion,  diat  the  interlocutors  appealed  from  ought  to  be  reversed. 

Lord  Westbury. — My  Lords,  as  the  deed  of  October  1847  was  not  recorded  in  the  Register 
of  Tailziest,  the  late  Lwd  Elphinstone  was  on  the  face  of  his  titles  unlimited  fiar  of  the  estate  ^ 
Duntiblae,  subject  only  to  the  clause  of  devolution ;  but  he  was  personally  bound  by  the  obliga- 
tion arising  from  the  enactment  contained  in  the  Public  Act  of  the  20  Geo.  11.,  to  the  effect,  that 
the  estates  bought  with  the  proceeds  of  the  sale  of  the  superiorities,  by  such  Act  authorized  to 
be  sold,  shoidd  be  settled  to  the  same  uses,  and  withithe  same  limitations  and  restrictions,  as  the 
said  superiorities  were  settled  by  virtue  of  the  original  Wigtoun  deeds  of  entail.  And  the 
qnestion  is.  What  effect  upon  Lord  Elphinstone's  ownership  resulted  from  this  obligation? 

The  doctrine  of  trusts  has  the  same  origin,  and  rests  on  the  same  principles,  both  in  Scotch 
and  English  law,  and  it  is  desirable,  that  it  should  be  developed  to  the  same  extent  in  both 
systems  of  jurisprudence. 

When  the  Act  of  the  20  Geo.  11.  c.  50,  enacted,  that  the  moneys  to  arise  from  the  sale  of  the 
stq>eriorities  thereby  authorized  to  be  sold  should  be  laid  out  by  the  trustees  in  the  purchase  of 
other  estates  to  be  settled  to  the  same  uses,  and  with  the  same  limitations  and  restrictions,  as  the 
same  saperiorities  were  settled  before  the  sale  thereof,  there  was  created  a  valid  trust,  which 
bound  all  persons  taking  any  estate  or  interest  in  the  newly  purchased  lands.  No  persons  could 
lightfully  claim  or  assert  an  estate  or  right  in  or  over  the  purchased  estates  inconsistent  with  this 
obtigation.  It  was  the  duty  of  all  persons  interested  to  have  the  purchased  lands  strictly  and 
valioly  entailed  in  lice  manner,  as  the  heritages  sold  were  entailed.  This  trust  affected  not  only 
the  trustee  Tumbull,  but  also  the  heirs  of  tailzie  who  became  vested  and  seized  in  the  newly 
purchased  lands  by  virtue  of  the  Statute,  and  of  the  deed  of  tailzie  of  the  4th  of  October  1847. 

If  that  deed  had  been  duly  recorded  in  the  Register  of  Tailzies,  as  it  ought  to  have  been,  in 
pnriuance  of  the  Statute,  the  trust  and  obligation  created  and  imposed  by  the  Act  would  have 
nen  fulfilled  and  exhausted.  But  as  this  was  not  done,  the  trust  or  obligation  to  comply  with 
the  Statute  remained  in  full  force ;  and  although  John  Fleeming,  after  he  had  made  up  his  titles 
to  the  newly  purchased  lands,  under  the  deed  of  4th  of  October  1847,  was  on  the  face  of  his 
tides  unlimited  fiar,  yet,  except  in  the  case  of  a  singular  successor,  without  notice  he  could  not 
rightfully  convey  any  larger  estate  in  the  purchased  lands  than  he  would  have  been  enabled  to 
do  if  the  deed  of  October  1847  had  been  duly  entered  in  the  Register  of  Tailzies. 

The  right  of  a  trustee  under  a  sequestration  is  very  different  from  the  right  of  a  singular 
successor ;  for  it  is  a  rule  common  both  to  English  and  Scotch  Bankrupt  law,  that  the  trustee  or 
assignee  ukes  the  property  of  the  banknipt  subject  to  all  the  rights  and  equities  that  affected  it 
at  the  time  of  the  banlcniptcy.  But  the  singular  successor  is  not  bound  by  a  trust  or  duty  of 
which  he  had  no  notice.  The  trustee  under  a  sequestration  is  in  the  same  position  as  a  gratuitous 
alienee.  He  takes  snch  estate  or  interest  only  as  the  bankrupt  can  lawfully  convnr.  So  in 
Engtaod  the  asMgnee  takes  such  interest  only  as  the  bankrupt  can  lawfully  part  withaL  The 
Ibrce  of  the  two  expressions  is  the  same,  and  the  implied  conveyance  .to  the  trustee  or  ass^ee 
tanks  no  higher  than  a  gratuitous  alienation. 

It  is  said,  that  the  duty  imposed  by  the  Statute  of  Geo.  II.  was  a  personal  obligation,  and  not 
a  trust,  but  an  obligation  to  do  an  act  with  respect  to  property  creates  a  trust,  and  if  a  fiar,  bound 
to  fulfil  an  obligation,  acquires  or  retains,  by  means  of  his  neglect  of  that  duty,  a  greater  estate 
than  he  would  otherwise  have  had,  he  is  a  trustee  of  such  excess  of  interest  for  the  benefit  of  the 
persons  who  would  have  been  entitled  to  it  if  the  obligation  had  been  duly  fulfilled. 

This  is  a  very  plain  and  righteous  principle,  which  is  cf  the  greatest  use  in  the  administration 
of  justice.  It  does  not  interfere  with  any  system  of  feudal  or  legal  ownership.  It  is  said,  and 
oanactly,  that  the  tniitee  under  a  sequestration  may  claim  not  only  what  the  bankrupt  may 
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lawfully  convey,  but  also  what  the  creditors  might  attach.  But  the  same  principles  apjdy.  The 
creditors  cannot  attach,  or  take  in  execution,  any  estate  of  which  the  bankrupt  is  a  trustee; 
They  can  attach  such  interest  only  as  the  bankrupt  is  beneficially  entitled  to. 

If  these  conclusions  are  well  founded,  it  follows,  that  no  interest  whatever  in  the  ^tate  of 
Duntiblae  could  pass  to  the  trustee  under  the  sequestration. 

The  same  conclusion  is  arrived  at  on  another  view  of  the  case.  According  to  the  true  coo- 
atruction  of  the  Scotch  Bankruptcy  Consolidation  Act,  (19  and  20  Vict.  c.  89,)  nothing  passes  to 
the  trustee  under  a  sequestration  against*a  deceased  debtor  except  such  property  as  the  debtor 
was  beneficially  entitled  to  at  the  time  of  his  decease.  This  construction  seems  to  be  admitted. 
Had  then  the  debtor  (the  late  Lord  Elphinstone)  any  beneficial  estate  or  interest  in  the  lands  of 
Duntiblae  at  ths  time  of  his  decease  ?  By  the  clause  of  devolution  already  referred  to,  (which  ii 
found  in  the  Wigtoun  entail,  and  was  repeated  in  the  deed  of  October  1^7,  and  is  set  forth  in 
all  the  titles  ma^e  up  by  the  late  Lord  Elphinstone  as  they  are  recorded  in  the  Register  of 
Sasines,)  the  Ute  Lord  Elphinstone  became  boiind,  on  his  accession  to  the  peerage,(on  the  I9di 
July  1860^)  to  denale  himself  of  all  right,  title,  and  interest  which  might  be  competent  to  him  of 
the  lands  of  Duntiblae.  That  is  simple  language :  he  became  bound  to  convey  the  lands  of 
Duntiblae  to  the  next  heir  of  taillie.  Whilst  this  oblt^tion  remained  unfulfilled,  Lord  Elphio- 
stone  was  a  trustee  of  the  lands  included  in  the  obligation.  The  observations  already  made  are 
directly  applicable.  An  obligation  to  convey  Umd  to  another  is,  beyond  doubt,  a  trust ;  and 
whilst  the  party  bound  by  tbe  obligation  retains  possession  of  the  lands,  he  holds  them  m  a 
fiduciary  character.  There  would  be  a  great  failure  of  justice,  if  this  were  not  the  concluiion 
of  law. 

But  this  is  not  the  only  effect  of  the  clause  of  devolution,  for  it  goes  on  to  declare,  that  the  same 
(i.e.  the  lands)  shall  thenceforth  (from  the  accession  to  the  peerage)  ipso  fa£to  accresce  and 
devolve  upon  the  next  heir  of  taillie  in  existence  for  the  time  being,  etc.,  which  is  in  effect  1 
transfer  of  the  beneficial  ownership. 

It  seems  clear,  therefore,  that  the  lands  of  Duntiblae,  although  the  late  Lord  Elphinstone  did 
not  formally  and  legally  denude  himself  of  tbem  during  the  snort  time  that  he  lived  after 'his 
accession  to  the  peerage,  formed  no  part  of  his  heritable  estate  or  property  at  the  time  of  his 
decease,  and  therefore,  that  no  infeftraent  in  them  pissed  to  the  trustee  under  the  sequestration. 

I  am  therefore  of  opinion,  that  the  interlocutors  complained  of  should  be  reversed,  and  the 
petition  of  the  trustee  dismissed  with  expenses. 

Lord  Colomsay. — My  Lords,  the  views  which  have  been  now  stated  with  reference  to  dns 
case  are  those  to  which  the  consideration  I  have  given  to  it  has  also  led  my  mind.  It  appears 
to  me,  that  the  only  question  we  have  to  determine  is,  whether,  under  the  provisions  of  the 
Scotch  Bankruptcy  Act,  and  having  regard  to  the  position  in  which  Duntiblae  estate  stood  at  the 
date  of  John  Fleeming's  accession  to  the  peerage,  the  trustee  in  Bankruptcy  is  entided  to  have 
that  estate  conveyed  to  him  in  conformity  with  the  provisions  of  the  Bankruptcy  Act.  Now  it 
appears  to  me,  that  that  is  a  demand  that  he  is  not  entitled  to  make.  1  do  not  wish  to  say  a 
word  that  would  in  any  degree  interfere  with  the  judgments  that  were  pronounced  in  the  cases 
of  Smollett  and  Drummond,  and  some  other  cases.  I  hold  them  to  involve  a  principle  which  is 
perfe:tly  sound,  namely,  that  where  a  party  holds  an  estate  under  a  deed  of  entail  which  is  not 
recorded,  and  where  he  has  contracted  debts,  the  creditors  may  attach  that  estate.  But  that 
principle  is  applicable  merely  to  the  case,  in  the  first  place,  of  an  entail  in  the  ordinary  form, 
and  without  any  special  conditions  such  as  occur  in  this  entail ;  and  in  the  second  place,  it  has 
reference  only  to  the  right  of  creditors  themselves  individually  to  proceed  against  the  esutc;  It 
does  not  necessarily  £pve  the  r^ht  to  the  trustee  in  bankruptcy  to  demand  the  estate  which  is 
the  demand  here  rnade.  Nor  does  it  necessarily  give  a  right  to  demand  the  estate  where  theie 
are  conditions  in  the  deed  such  as  appear  here. 

I  am  also  of  oinnion,  that  the  clause  of  devolution  (as  it  is  called  here)  was  one  which  was  of 
the  quality  of  the  right  which  Fleeming  possessed  in  the  estate,  and  that  from  the  time  that  that 
clause  became  operative  by  his  succeeding  to  the  peerage,  the  estate  was  no  longer  to  be 
regarded  as  his  property.  He  held  it  under  the  feudal  title,  but  he  held  it  merely  because  the 
title  had  been  so  made  up,  but  made  up  with  the  quality  to  which  I  have  alluded,  and  from  that 
time  forward  the  real  property  in  the  estate  belonged  to  the  party  to  whom  it  had  devolved,  and 
he  only  held  the  title  as  trustee  for  the  benefit  of  this  party.  That  being  so,  I  think  it  would 
follow,  that  debts  contracted  by  him  subsequently  to  that  date  could  not  be  made  chargeaUetA 
the  estate. 

But  perhaps  that  might  not  be  conclusive  of  this  question,  if  some  of  the  views  that  have  hefli 
stated  in  the  Court  below  be  sound,  namely,  that  whether  or  not  the  estate  was  liable  for  the 
debts  contracted  after  he  became  a  peer,  at  aU  events  the  demand  of  the  trustee  can  be  supported 
for  the  debts  contracted  previously  to  that  event  I  differ  from  that  entirely.  The  denuod  of 
the  trustee  is  a  demand  to  have  possession  of  the  whole  estate  in  order  that  it  may  be  disposed 
of  and  distributed,  and  it  is  not  a  good  ground  for  that  demand,  that  there  exists  a  certain  dan 
of  creditors  who  have  a  right  to  that  estate,  and  aiu>ther  class  who  have  none.   Take,  for  instancy 
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ducue:  Suppose,  that  at  a  certaio  date  a  part/  applies  to  have  an  unrecorded  entail  recorded, 
asd  it  is  recorded  accordingly,  it  was  liable  for  debts  contracted  previously  to  that  date,  but  it 
ns  Dot  liable  for  the  debt  contracted  after  that  date.  Suppose,  in  that  state  of  matters,  the 
crtiitee  had  demanded  the  conveyance  of  the  estate  to  the  effect  of  paying  the  debts,  which  had 
been  contracted  previously  to  the  recording  of  the  entail,  it  is  quite  clear,  that  he  could  not  have 
iL  I  am  therefore  very  clearly  of  opinion,  that  this  condition  or  quality  of  the  right,  whicK 
appeared  on  the  face  of  the  title,  was  a  sufficient  obstacle  to  any  demand  such  as  we  have  here. 
It  has  been  said,  that  this  was  not  truly  a  condition  of  the  right.  The  expression  "  condition  of 
tibe  rigbt "  is  used  in  various  senses,  and  in  certain  views  it  is  not  similar  to  certain  other 
cocditions.  If  it  was  a  quality  of  the  right,  it  was  not  a  matter  necessarily  connected  with  the 
CRBil,  but  it  was  a  quality  of  the  right  on  the  face  of  the  title  ^  and  if  I  am  right  in  holding  that, 
inm  the  time  that  John  Fleeming  succeeded  to  the  peerage,  be  held  the  estate  as  trustee,  then 
ilisdaar,  that  this  is  a  trust  Dot  latent,  but  a  trust  patent  on  the  face  of  his  right,  a  trust  which 
cfcry  oat  becoming  hia  creditor  on  the  faith  of  his  having  a  feudal  investiture,  was  bound  to 
baw,  for  there  it  stood  open  and  patent. 

Questions  have  been  raised  as  to  whether  the  docttine  of  latent  trusts  does  or  does  not  apply 
in  cases  of  feudal  investittu'es.  I  do  not  think  it  necessary  to  solve  that  question  here,  because 
bere  the  trust  is  patent  on  the  face  of  the  title  of  John  Fleeming. 

Bat  then  another  question  has  been  raised  here,  a  very  large  question,  the  one  which  has  been 
particularly  spoken  to  by  my  noble  and  learned  friend  on  my  right  (Lord  Westbury),  as  to 
the  effect  of  the  Statute  of  the  20th  of  Geo.  11.  I  regard  that  as  a  very  important  question,  but 
it  is  one  that  has  not  been  so  fully  argued  before  us  as  to  entitle  me  to  pronounce  any  opinion  on 
it  iio».  Nor  do  I  think  it  necessary  for  the  present  purpose,  because  I  see  enough  in  the  trust 
created  by  the  succession  of  the  peerage  to  put  an  end  to  this  demand  on  the  part  of  the  trustee, 
fiat  I  tbmk  it  quite  right,  if  the  case  should  uke  another  form,  as  it  may  do  by  the  demands  of 
individual  creditors  to  proceed  against  the  estate,that  that  (question  should  be  perfectly  open  for 
die  consideration  of  the  Court,  which  would  have  to  deal  with  those  demands,  and  in  that  view 
I  thick  it  is  well,  that  the  question  has  been  so  stated  by  my  noble  and  learned  friend  on  my 
n^t,  as  to  put  it  in  the  view  of  all  the  parties  when  they  proceed  further  against  this  estate,  that 
nch  a  question  does  arise. 

Wth  the  expression  of  these  views,  my  Lords,  I  concur  in  the  jud^ent  proposed  in  this  case. 

Interlocutors  complained  of  reversed,  and  case  remitted  to  the  Court  0/  Session  with  a  declara- 
&m,  that  the  petition  of  the  trustee  ought  to  be  dismissed  -with  expenses,  and  that  any  expenses 
vhick  have  been  paid  ought  to  be  repa^. 

Appellanfs  Solicitors,  T.  Ranken,  S.S.C.;  Tatham  and  Proctor,  London.— Rgspondenfs 
Smdtartf  Scott,  M<mcreiff,  and  Dalgety,  W.S. ;  Connell  and  Hope,  Westminster. 


The  Hon.  Sir  J.  Stuart,  Vice  Chancellor,  Appellant,  v,  Lieut.  Col.  A.  C 
M'BarNET,  RespoHdenL 

Salmon  Fishing— Title— Possession  of  both  sides  of  River— Opposite  Owners— Title  to  Sue— 
Where  the  opposite  banks  of  a  salmon  river  belong  to  different  owners,  and  one  has  a  Crown 
grant  of fishing  annexed  to  his  lands,  this  means  not  the  exchtsvue  right  of  fishing,  but  only  that 
Mlfof ihe  fishing  ad  medium  filum  aqus  available  from  his  own  side. 

SoiBLE,  A  base  title  coupled  with  a£ts  of  ownership  and  exercise  of  salmon fishing  is  not  sufficient 
to  presume  a  Crown  grant  of  the  salmon  fishing. — Per  Lord  Chancellor  Cairns. 

Question,  Whether  tM  owner  of  half  the  salmon  fishings  in  a  river,  the  opposite  bank  of  which 
belongs  to  another  proprietor,  has  a  right  to  challenge  such  proprietor's  claim  to  fish  from  such 
opposite  bank.— Per  LORD  CHANCELLOR  CaIRNS,  aff. ;  LORD  CHELMSFORD  neg. 

Sqible,  fffishingbyrvd  and  line  has  been  constantly  practised,  and  it  is  impracticable  to  fish  on 
that  side  of  the  river  with  net  and  coble,  that  will  be  sufficient  to  establish  a  right  to  salmon 
fishing  under  a  general  grant  of  fishing.— Per  LORDS  Chelmsford,  Westbury,  and 

COLOMUY.l 


*  See  previous  report  $  Macph.  753 :  39  Sc.  Jur.  32.  S.  C.  L.  R.  i  Sc.  Ap.  387 :  6  Macph. 
H.  U  123:  40  Sc.  Jur.  633. 
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This  vas  an  appeal  from  various  interlocutors  of  the  First  Division.  The  Vice-Chancdlor 
Stuart,  in  1862,  purchased  from  the  truitess  of  Lord  Consrers  the  estate  of  Balgy,  and  the  salmon 
fishing  in  the  river  Balgy,  theretofore  belonging  to  the  estate  of  Applecross^  in  the  county  of  Ross. 
In  July  1862,  there  was  presented  a  petition  to  the  Sheriff  of  Ross  for  interdict  against  Sir  John, 
proceeding  on  the  allegation,  that  the  petitioner,  Colonel  M'Baroet,  was  proprietor  of  the  estate  < 
of  Torridon,  and  of  halt  of  the  salmon  fishings  c^the  waterof  Balgy,and  had  possessed  the  rigfat  \ 
of  salmon  fishing  in  the  said  water  of  Balgy  from  time  immemorial ;  that  the  river  was  the  ' 
boundary  between  the  two  e':tates  ;  and  that  Sir  John  had  been  fishing  from  the  petitioner's 
side  of  the  river.  The  SberifT  granted  interdict,  and  on  appeal  Lord  Jerviswoode  to  a  certain 
extent  confirmed  the  interdict,  prohibiting  Sir  John  from  trespassing  on  the  lands  of  Torridon,  or 
from  fishing  on  that  side  of  the  river.  Meanwhile  Sir  John  raised  an  action  of  declarator,  sedc- 
ing  to  have  it  declared,  that  he  was  entitled  to  the  whole  of  the  salmon  fishings  on  both  sides  of 
the  river — at  all  events,  that  he  was  entitled  to  the  salmon  fishings  on  his  own  side  of  the  river; 
and  chat  Colonel  M'Bamet  had  no  right  to  any  salmon  fishing  in  the  river  at  all  Tbe  Lord 
Ordinary,  and  afterwards  the  Ftrit  Uivision,  held,  that  Sir  John  had  established  tbe  right  n 
salmon  fishing  on  his  own  side  of  the  river,  but  there  was  not  sufficient  evidence  that  Colonel 
M'Bamet  had  not  also  the  salmon  fishing  on  the  opposite  side.    Sir  John  thereupon  appealed. 

The  appellant  in  his  printed  case  stated  the  followug  reasons  for  reversing  the  interlocntois 

1.  Because  it  is  the  prindple  ofthelaw(tf  Scotland,  thattherightofsalmonnshingisa^W/i^^  * 
and  that  no  one  is  entLtled  to  practise  it,  unless  he  derive  his  title  directly  or  indirectly  from  tbe  ■ 
Crown.   And  the  grantee  of  the  Crown  is  entitled  to  protection  of  his  salmon  fishings  from  injur; 
by  illegal  modes  of  fishing  and  rod  fishing  as  fully  as  the  Crown  itself  was  before  the  gnoL  . 

2.  Because  the  pretended  title  of  the  respondent  is  founded  on  words  which  make  the  illegal  mode  ■ 
of  fishing  in  Che  linn  or  waterfall  of  the  river  an  integral  part  of  the  grant,  which  is  iocapabteof  : 
sasine  by  the  proper  symbols.  3.  Because  the  finding  that  the  respondent  and  his  predecesson  : 
have  been  infeft,  und;r  his  pretended  title,  since  1672,  is  wholly  erroneous,  (i)  Being  infeftini 
right  of  salmon  fishing  by  rod  and  line,  or  by  any  of  the  illegal  modes  practicable  tx  advtrxd  1 
the  respondent's  lands,  where  there  is  no  fishing  by  net  and  coble,  it  is  impossible  from  the  »ant 
of  proper  symbols,  (2)  Any  su^h  infeftment  since  1672  is  wholly  inconsistent  with  the  forfeiture 
to  the  Crown  in  1715.  (3)  The  re-grant  by  the  Crown  in  1725  totheappelljnt's  predecesiorsof 
the  lands  of  Balgy,  with  tbe  fishing-^,  has  been  properly  found  by  the  Court  to  carry  the  vbole 
right  of  net  and  coble  fishing  across  the  whole  channel  of  the  river,  and  there  remained  in  tbe 
Crown  no  half  of  any  net  and  coble  fiihing  or  of  any  other  salmon  fishing  in  the  river.  4.  Because 
the  acts  of  possession  by  which  the  respondent  has  endeavoured  to  establish  a  title  by  prescrip- 
tion are  wholly  insufficient,  (i)  The  title  unjustifiably  averred  by  the  respondent  15  possessitn 
by  net  and  coble,  an  averment  without  which  he  could  not  have  obtained  his  tx  parte  interdict 
An  overwhel  ning  weight  of  evidence  disproves  this  averment.  (2)  No  amount  of  fistungbyrod 
and  line  is  sufHcient  to  prove  possession  of  a  right  to  salmon  fishing,  to  found  a  title  by  preop- 
tion, or  to  fortify  an  imperfect  title,  nor  is  there  any  proper  evidence  of  possession  by  rod  and 
line  fjr  forty  years,  even  if  such  evidence  were  sufficient  to  found  a  title  ;  the  evidence  of  any 
rod  fishing  being  of  the  slightest  kind.  (3)  Still  less  can  fishing  by  illegal  modes  bo  a  proper 
possession.  (4)  The  attempt  to  prove  payment  of  rent  as  evidence  of  possession  has  wholly 
failed.  Payment  of  rent  exacted  for  leave  to  fish  by  illegal  modes  is  the  only  payment  proved. 
The  entries  in  the  Torridon  rentals,  put  in  evidence  by  the  respondent,  are  worthless,  for  ibe 
reasons  stated  in  this  case.  (5)  The  entry  in  the  proceedings  for  judicial  sale,  "that  the  half  of 
the  salmon  fishings  of  Balgy  was  unoccupied  in  i824.and  previously,"  is  conclusive.  5.  Because 
the  finding,  that  from  time  immemorial  the  respondent  and  his  predecessors  fished  "  occasioniily, 
but  not  continuously,  by  net  and  coble,"  is  contrary  to  the  evidence.  It  cannot  be  justified  by 
the  evidence  of  the  only  two  attempts  of  which  there  is  any  trace.  Both  of  these  attempts  wffc 
wholly  unauthoriied.  The  one  was  by  two  lads,  one  of  whom  was  a  sickly  cripple,  unable  to 
draw  a  salmon  net.  The  other  was  a  frolic  by  the  brother  of  one  of  the  Balgy  fishermen.  The 
weight  of  evidence  is  overwhelming  which  shews,  that  fishing  by  net  and  coble  is  impracticaUe, 
and  never  has  been  prac.ised  ex  adverso  of  the  respondent  s  lands.  Aj^Mrently  conscious  of 
this,  the  Court  has  omitted  the  word^  "net  and  coble,"  where  it  protects  the  respondent's  claim, 
and  has  inserted  them  in  its  declaration  of  the  appellant's  right.  6,  Because  the  grant  by  ibe 
Crown  of  the  lands  of  Balgy  with  the  fishings,  conveys  the  whole  right  of  salmon  fishing  by  net 
and  coble  across  the  whole  channel  of  the  river  ;  and,  therefore,  includes  the  whole  right  of  fill- 
ing from  bank  to  bank  by  every  other  legal  mode;  there  being  no  reservation  of  any  rigMiothe 
Crown.  Unquestionably,  by  the  forfeiture  in  171 5,  the  whole  right  of  salmon  fishing  inthisri^'er 
reverted  to  the  Crown,  The  re-grant  to  the  appellant's  predecessor  in  1725,  exhausted  all  that 
the  Crown  had  to  grant  as  to  salmon  fiihing  in  the  river  of  Balgy.  (i)  The  words  ex  aditno, 
introduced  by  the  Court  into  its  decre;,  do  not  occur  in  the  appellant's  Crown  darter,  or  in  tbe 
respondent's  deeds.  (2)  There  may  be  cases  in  a  broad  river  where  the  grant  of  landi  witd 
salmon  fishings  may  mean  a  mere  ex  adverso  right ;  but  what  the  Court  calls  the  appellant's  tx 
adverse  rights  from  the  lands  of  Balgy  is  the  whole  net  and  coble  fishing  of  the  river  across  the 
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djiinel,  from  bank  to  bank,  granted  not  as  a  half  but  an  entire  thing.    No  ex  adverse 
from  tbe  opposite  bank  was  capable  of  grant.    Rod  fishing  from  the  opposite  bank  was  not 
:  by  [he  Crown,  and  must  bs  a  trespass  toties  quoiies  on  what  the  Crown  granted.  To 
tbe  ovDcr  of  the  opposite  bank,  in  such  a  case,  to  turn  a  thing  so  occasional  and  precarious 
fahiog  for  any  nunber  of  years,  into  an  absolute  right  to  trespass  upon,  and  at  his  will,  as 
ad  fhencver  he  pleased,  to  injure,  and  toties  quoties  destroy  the  rights  conferred  by  the 
is  to  do  what  is  not  sanctioned  by  principle  or  authority.    It  is  what  has  been  done  by 
iai^)ealed  against.   The  consequences  must  be  injurious  in  a  serious  degree  to  the 
of  salmon  tishing^,  and  lead  to  the  assertion  of  rights  hitherto  unknown  to  the  law  of 
7.  Because  there  was  no  such  trespass  as  pretended.   The  tenant  of  the  respondent's 
•hicb  form  his  bank  of  the  river  being  also  the  tenant  of  the  appellant's  lands  of  Balgy, 
'%  in  the  farni  house  of  Balgy,  was  not  likely  to  refuse  leave  to  the  appellant's  keepers, 
evidence  shews,  that  he  g^ve  leave.   It  was  the  constant  habit  of  the  appellant's 
before  the  interdict,  to  cross  to  the  Torridon  side  to  take  down  the  stone  trap  a:  the  linn, 
Eonld  only  be  reached  from  the  Torridon  bank.    Owing  to  the  narrowness  of  the  stream, 
' !  ptupose  coall  be  served  by  the  appellant's  crossing  to  the  Torridon  bank  for  the 
H  fisbing  by  rod  and  line,  which  is  better  done  from  the  appellant's  lands  of  Balgy. 
res«Hident,  in  his  printed  case,  stated  the  following  reasons  for  affirming  the  interlocutors : 
seche  appellant  has  no  title  to  the  whole  salmon  fishings  in  the  river  or  water  of 
ind  DO  title  upon  which  any  right  to  sil.Tion  fishings  in  the  said  river,  other  than  a 
fish  for  salmon  therein  fro  n  hij  own  lands  of  Balgy,  could  be  acquired,  even  by  exclusive 
'~a  for  the  prescriptive  period ;  and,  separatim,  because  neither  the  appellant  nor  his 
IS  have,  in  point  of  fact,  had  exclusive  possession  of  the  salmon  fisbings  in  the  said 
X  Be:ause  the  appellant  has  no  right  or  title  to  inquire  into  the  re^^pondent's  title  to  fish 
~  in  the  said  river  from  the  lands  of  Torridon  by  law  ful  modes,  and  no  right  or  title  to 
the  respondent  from  fishing  in  the  said  river  from  the  lands  of  Torridon  by  lawful  modes. 

,ander  his  titles,  the  respondent  has  right  to  half  the  salmon  fishings  in  the  liver 
mdbecaase  in  virtue  thereof  he  is  entitled  to  fish  for  salmon  in  the  said  river  from  his 
ds  of  Torridon.   4.  Separatim^  Because,  in  virtue  of  his  titles,  and  the  prescriptive 
vhicb  be  and  his  predecessors  have  had  thereupon,  tbe  respcmdent  has  right  to  half 
fishings  in  the  river  Balgy,  as  also  to  fish  for  salmon  therein  from  his  own  lands  of 
J.  Because  the  interlooitors  appealed  from  arCf  in  so  far  as  appealed  from,  well 
both  in  fact  and  in  law. 

Palmer  Q.C.,  and  Cotton  Q.C.,  for  the  appellant. — The  appellant's  title  to  fish  on  his 
E  of  the  river  Bal^  is  clear,  for  he  has  a  charter  from  the  Crown  to  his  predecessors 
'  g  tie  word  "  fishings  ; "  and  possession  of  salnon  fishings  for  forty  years  and  upwards 
*uh  this  general  grant,  amounts  to  a  good  title  by  the  law  of  Scotland.    There  is  no 
of  the  /ocitt  of  the  fishing,  and  therefore  primd  facie  it  embraces  both  sides  of  the 
This,  at  least,  may  be  taken  to  be  so  as  regards  small  rivers  where  a  net  cannot  be  used 
"y  withoot  sweeping  bo;h  sides.    The  user  during  living  memory  supports  this  con- 
ibr,  while  the  appellant  has  fished  both  sides,  it  is  not  sa' isfactorily  proved  that  the 
t  ever  fished  on  his  own  side  with  net  and  coble.    The  state  of  the  banks  on  the 
enfi  side,  moreover,  shews  that  they  are  not  adapted  for  net  and  coble  fishing.    If,  then, 
I  has  granted  all  the  salmon  fishings  in  the  river  to  the  appellant,  and  the  respondent 
iser,  ihe  appellant  is  entitled  to  interdict.    The  respondent  has  no  affirmative  title,  for 
pnxia:e  no  grant  from  the  Crown,  and  he  cannot  prove  possession  by  the  only  way  in 
ptHsesiion  can  be  proved,  namely,  by  use  of  net  and  coble.    He  has  occasionally  fished 
1  modes,  but  these  cannot  establish  u  legal  right — Dnke  of  Suiherlandv.  Ross,  14  S.  960; 

F.C ;  HmolUtt  v.  Celguhoutt,  14  5.  963  ;  11  June  1836,  F.C.  The  only  time  when 
coble  was  used  was  quite  recently  as  an  experiment  in  order  to  give  some  colour  to  the 
"t'scUim.  As  to  mere  angling,  that  can  never  amount  to  evidence  of  the  right — 
'  Marquis  of  Breadalbane,  5  D.  1389;  Forbes  v.  Udney,  M.  7812.  But^even  if  the 
't  ii  entitled  only  to  the  half  of  the  salmon  fishings  on  his  own  side  of  the  river,  as  it  is 
that  tbe  respondent  has  the  other  half,  that  must  still  remain  in  the  Crown,  and  even 
™» the  respondent  is  a  trespasser. 

Chancellor. — Can  yon  say  the  respondent  would  be  a  trespasser,  if  he  kept  on  his  own 

oc  river  ?] 

*ct  done  would  be  a  trespass  for  which  an  action  would  lie,  though  be  would  not  be  a 
hi  the  sense  of  trespassing  on  another's  land.    A  fishery  may  be  trespassed  upon, 
tie  soil  beneath  belong*  to  the  trespasser.    The  respondent  produces  no  direct  right 
Crown  to  any  salmon  fisbing  connected  %vith  bis  lands.    The  old  titles  connected  with 
refer  to  half  the  fishings  on  tbe  Balgy,  but  these  words  from  their  context  cannot  refer 
«tifi  in  quo.   The  evidence  of  use  or  possession  is  still  more  vague.   Therefore  the 
^OTof  the  Court  beljw  was  wrong,  and  ought  to  be  reversed. 
^itvofau  (Gordon),  and  Baifour,  for  the  respMident — It  is  not  disputed,  that  the  appellant 
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has  a  good  title  to  half  the  fishing  on  his  own  side.  But  the  word  "  fishing"  used  in  bis 
titles  in  connexion  with  land  on  one  bank  of  a  salmon  river  primd  facie  means  only  the  Bshiiig 
on  his  own  half  of  the  river,  and  it  cannot  depend  on  the  size  of  the  river,  whether  the  vord  isto 
mean  the  whole  OTthe  half  of  the  salmon  ii'^xvt%—Monimmk  v.  Forces,  M.  10,783 ;  Gray  v. 
Town  0/ Perth,  M.  12,792  ;  i  Paton,  645  ;  Abercrombie  v.  Bnadalbane,  5  D.  1389 ;  AT'Inroy  v. 
Duke  0/  Atholl^  20  D.  1 106 ;  Bichardson  v.  Hay,  24  D.  775.  If,  therefore,  the  appellant's  dtle 
pritnA  facie  includes  only  one  half  the  fishings,  the  onus  lies  on  him  to  prove,  that  be  has  ibe 
-whole  fishing,  and  this  he  cannot  do.  Then,  ifhe  has  only  half  of  the  fishing,  he  has  do  rif^tar 
title  to  interfere  with  one  who  fishes  on  the  opposite  bank — Duke  of  Hamilion  v.  M^Calium,  H. 
7824 ;  Mackenzie  v.  Gilchrist,  7  S.  297  ;  Mackenzie  v.  Houston,  8  S.  1 17  ;  5  W.  S.  422  ;  SomerviJJt 
V.  Smith,  22  D.  279;  Ear/ of  Dathousiev.  M*Inroy,  3  Macph.  1168;  Forbes  v.  Vdney,  M.  7812. 
Even  if  the  respondent  were  bound  as  against  the  appellant  to  shew  some  title,  be  can  shew  a  title 
coupled  with  prescriptive  possession,  sufficient  even  against  the  Crown.  In  one  of  the  titles  dattd 
1734,  mention  is  made  of  fishings,  and  still  further  back  the  same  words  appear.  It  is  competeDtto 
refer  to  older  titles  as  explaining  the  later  titles — Earl  of  Dalhousie  v.  M'Jnroy,  3  Macpb.  116& 
Prescriptive  possession  has  also  followed.  Thus  in  a  decree  of  valuation  of  teinds  in  1 793  these  bnds 
are  described  as  having  salmon  fishing  annexed.  The  old  witnesses  recollect  net  and  coble  fishio; 
on  the  Torridon  side,  and  it  had  been  the  practice  to  let  it  with  the  lands.  But  even  if  nothing 
but  fishing  with  rod  and  line  was  proved,  that  would  be  sufficient  There  is  no  authority  for 
saying  that  net  and  coble  is  the  only  mode  of  proving  a  right  to  salmon  fishing  ;  it  is  enoask 
that  the  right  is  exercised  in  the  way  found  to  be  most  effective  and  suitable — Forbes  v.  UHiof, 
M.  7813 ;  SmoUeit  v.  Colqukoun,  14  S.  963 ;  Chisholm  v.  Eraser,  M.  App.  voce  Salmon,  No- 1; 
Dukeof  Sutherland  v.  Ross,  14  S.  960;  Milner  v,  Smth,  13  D.  112  ;  Ratnsayy,  DuiuiJ 
Roxburgh,  10  D.  661 ;  M*lnroy  v.  Duke  of  Athotl,  30  D.  1 106  ;  Earl  of  licUhousu  v.  M^It^ 
3  Macph.  1 1 68.  Therefore  the  respondent  shews  as  good  a  title  on  bis  own  side  as  the  appeOait 
on  his,  and  the  Court  below  was  righL 
Sir     Palmer  replied. 

Cur.  adv.  vulL 

Lord  Chancellor  Cairns. — My  Lords,  the  question  in  the  appeal  is  as  to  a  right  of  sabnot 
fishing  in  a  river  in  Ross-shire,  in  Scotland,  called  the  Balgy.  The  appellant  and  the  respt^dnt 
are  owners  of  land  upon  opposite  sides  of  the  river.  The  lands  of  Balgy  belonged  to  the^ 
appellant,  and  the  lands  of  Torridon  belonged  to  the  respondent.  An  application  for  an  interdict 
with  reference  to  this  fishing  was  made  by  Colonel  M'Bamet  to  the  SherifTof  the  county.  That; 
interdict  was  advocated  to  the  Court  of  Session.  Thereupon  an  action  of  declarator  vai' 
instituted  in  the  Court  of  Session  by  the  appellant  Sir  John  Stuart.  In  that  action  an  inter* 
locutor  was  pronounced  by  the  Lord  Ordinary,  which  was  appealed  to  the  First  Division  of  the 
Court  of  Session,  and  by  that  Court  the  interlocutor  of  the  23d  of  November  1866  was  prooouoi^' 
which  is  now  brought  bj^  way  of  appeal  before  your  Lordships. 

That  interlocutor  consists  of  four  introductory  parts  or  propositions,  and  a  conclusion  or  findinff 
derived  from  those  propositions.  The  first  proposition  is  one  upon  which  no  serious  argumod 
has  taken  place.  "That  the  question  between  the  parties  relates  to  the  right  of  fishing  for  sabnoi 
in  the  water  or  river  of  Balgy  or  Balgay,  which  is  a  narrow  stream  adapt^  for  being  fisbed  fnn 
either  bank  all  the  way  across."  I  apprehend  that  in  that  respect  the  interlocutor  is  cntiielf 
correct,  and  that  no  variation  ought  to  be  made. 

The  second  proposition  is  this  :  That  from  the  year  1725  the  predecessors  and  authors  or 
the  pursuer  have,  in  virtue  of  titles  flowing  from  the  Crown,  been  infeft  in  the  lands  of  Balgy  or 
Balgay,  and  others  now  belonging  to  the  pursuer,  with  fishings  pertaining  thereto,  and  that  fnA 
time  immemorial  prior  to  1845  they,  in  virtue  of  said  titles,  possessed  and  exercised  the  right  a 
fishing  for  salmon  by  means  of  net,  coble,  and  other  legal  modes  of  fishing  in  the  river  or  *ai« 
of  Balgay  from  the  left  bank  thereof  in  so  far  as  the  said  river  or  water  runs  ex  adverse  of  the 

Euisuer's  said  lands  of  Balgay  and  others,  and  that  in  1862  they  conveyed  to  the  pursuer  the  said 
inds,  being  part  of  the  estate  of  Applecross,  with  all  right  of  salmon  fishing  in  the  river  ctf  Balg7 
or  Balgay,  heretofore  belonging  to  the  estate  of  Ap[decross,  on  which  conveyance  the  pursuer 
was  infeft  in  April  1862." 

The  appellant  complains  of  the  proposition  thus  stated,  because  it  does  not  in  his  opnioa  go 
sufficiently  far  as  maintaining  his  right ;  and  in  opposition  to  this  proposition  he  claims  to  have 
affirmed  the  conclusion  of  the  summons,  which  contends  for  an  exclusive  right  of  fishing  in  tbe 
river  Balgy  at  this  place.  The  conclusion  of  the  summons  is  in  these  wwds :  "ThmfoR  it 
onght  and  should  be  found  and  declared,  by  decree  of  the  Lords  of  our  Council  and  Sessini, 
that  the  pursuer  has  the  only  good  and  undoubted  title  to  tbe  lands  of  Balgy  in  the  cotnitT 
of  Rossi,  with  tbe  salmon  fishings  in  the  river  or  water  of  Balgy,  and  that  he  has  the  sole  and 
exclusive  li^t  and  privilege  of  fishing  for  salmon  and  fish  of  the  salmon  kind,  in  the  sakl  river 
or  water." 

Now  the  titles  of  the  appellant  contain  no  mention  of  salmcm  fishings.  The  titles  mention  tbe 


Digitized  by 


STUART  V.  M'BARNET. 


[Z.  Cairns  L.  C]  1633 


Indsaf  Balgy,  irith  the  fishings  pertaining  thereto,  and  according  to  the  well  established  principle 
flf  Scotch  lav,  the  word  fishings  is  an  equivocal  word  capable  of  having  an  explanation  put  upon 
it  so  as  to  include  in  its  terms  the  fishing  of  salmon  by  an  immemorial  usage  and  practice  of 
uSoDs  sahnon  in  the  place  in  question. 

The  Court  of  Session  have  found,  and  I  think  your  Lordships  will  concur  in  that  finding,  that 
Ac  evidence  clearly  instructs  a  user  of  salmon  fishing  by  the  appellant  and  his  authors  which 
eaables  ds  to  put  upon  the  word  "  fishings"  a  conitruction  which  would  include  salmon  fishing. 
But  the  result  of  that  is  simply  this,  that  we  are  thus  enabled,  in  reading  the  titles  of  the  appellant, 
to  read  the  wbrd  fishings,  whenever  it  occurs,  as  if  it  were  expressed  "  salmon  fishing,"  and  the 
coDsequeuce  would  be,  that  his  titles  would  shew,  that  be  and  his  authors  were  infeft  in  the  lands 
oCBilgy  or  Balgay,  with  ihe  salmon  fishings  pertaining  thereto.  But  I  apprehend,  that  nothing 
can  be  clearer  than  that  a  title  to  lands  with  the  salmon  fishings  pertaining  thereto,  means,  in  the 
Qse  (rf  salmon  fishing  in  a  river,  not  an  exclusive  right  of  fishing  salmon  in  the  whole  of  that  river, 
and  (mm  both  sides  of  that  river,  but  a  right  of  fishing  salmon  ex  adverso  of  the  lands  specified 
bofdeing  upon  the  river — a  right  to  be  exercised  in  the  usual  way,  treating  the  land  at  Uu  side 
ofthe  river  as  a  p'jint  of  departure  for  the  purpose  of  practising  the  salmon  fishing. 

I  therefore  think,  that  the  Court  of  Session  have  rightly  applied  the  practice  and  usage  which 
ii  proved  by  the  evidence  to  the  titles,  and  so  applying  it  have  rightly  held,  that  the  appellant, 
being  inlieft  in  the  lands  of  Balgy,  with  the  fishings  pertaining  thereto,  has  the  right  of  salmon 
fefaing  in  the  Balgy  by  all  lawful  modes,  in  as  far  as  the  river  or  water  runs  ex  adverso  of  the 
pu'siiei's  lands  of  Balgy,  a  right  of  fishing  to  be  exercised  from  those  lands,  and  not  an  exclusive 
n^t  of  Kdmon  fishii^s  from  both  sides,  or  throughout  the  whole  of  the  nver. 

I  pais  next  to  the  roarth  proposition  in  the  interlocutors,  omitting  for  the  present  the  third. 
Tbe  fourth  proposition  is  one  upon  which  no  serious  dispute  has  arisen  in  the  argument.  **  That 
Ac  pursuer  holds  no  right  or  title  to  fish  for  salmon  in  the  said  river  or  water  from  the  right 
bink  thereof,  in  so  far  as  the  said  river  or  water  runs  ex  adverso  of  the  said  lands  of  Torridon, 
dK  property  of  the  defender,  or  to  enter  on  the  said  lands  for  the  purpose  of  fishing  in  the 
*iid  river  or  water  therefrom,  or  to  interrupt  or  prevent  the  defender  by  himself,  his  tenants, 
and  others,  from  fishing  with  rod  and  line,  or  by  other  legal  means,  for  salmon  or  other  fish 
fron  the  right  bank  of  the  said  river  or  water,  m  so  far  as  the  same  runs  ex  adverso  of  the 
fcfender's  said  lands  of  Torridon." 

Upon  that  no  question  was  raised  in  the  present  argument.  It  appears,  that  at  one  stage  of 
Relitigation  before  the  Shenff,  some  claim  had  been  made  to  enter  upon  the  lands  of  Torridon 
^  the  pnrpose  of  practising  fishing  from  those  lands,  but  that  claim  was  not  insisted  upon  in 
^«tion  oTdeclaiator ;  and  this  is  merely  a  proposition  negativing  that  claim  inasmuch  as  it 
ud  at  ooe  time  been  raised. 

Still  keeping  in  reserve  the  third  proposition,  I  pass  to  the  ultimate  findii^.  The  Court  of 
SciiioQ  found  ^  that  the  pursuer  has  right  to  salmon  fishing  in  the  said  river  or  water  ex  adverso 
ofthe  said  lands  of  Balgy  or  Balgay,  and  that  he  had  good  right  and  title  to  fish  for  salmon  and 
wiur  fish  of  the  salmon  kind  in  the  said  river  or  water  from  the  left  bank  thereof,  in  so  far  as 
•he  said  river  or  water  runs  ex  adverso  of  his  own  binds,  and  that  by  net  and  coble,  rod  and  line, 
■nd  every  other  legal  mode  ;  and  to  that  extent  and  effect  decern  and  declare  in  terms  of  the 
•Kond  or  alternative  conclusion  of  the  summons." 

The  appellant  makes  no  complaint  of  that  finding,  except  that  it  does  not  go  far  enough.  He 
ttmplains  that  it  does  not  affirm  his  exclusive  right  of  fishing  in  the  river,  which  I  have  already 
**pressed  an  opinion  upon.  The  finding,  however,  continues,  quoad  ultra  assoilzie  the 
wtcnder  from  the  whole  conclusions  of  the  summons."  That  is  to  say,  assoilzie  the  defender, 
MeraJia^  from  those  conclusions  of  the  summons  which  sought  to  restrain  him  from  the  practice 
v  fishing  from  his  own  side. 

This  Utter  part  of  the  conclusion  may  now  conveniently  be  taken  into  connexion  with  the 
«^  proposition,  which  for  the  time  I  passed  over,  for  the  two  together  raise  the  claim  in  question 
has  been  the  main  question  argued  before  your  Lordships,  viz.  tbe  respondent's  right  to 
in  this  river. 

Now,  bow  does  the  tide  of  the  respondents  stand  upon  his  own  deeds  and  charters  in  the  case  ? 
Ithink  your  Lordships  will  find,  that  we  may  conveniently  take  in  the  first  place  the  Instrument  of 
Jpdsct  which  passed  in  the  year  1668  from  the  then  Lord  Seaforth  to  Kenneth  Mackenzie  of 
Coull  The  wadset  bears  to  be  made  to  secure  a  considerable  sum  of  money  advanced  by  this 
KcwKth  Mackenzie  to  the  then  Lord  Seaforth  ;  and  in  order  to  secure  that  sum  of  money,  the 
■adset  bears,  that  the  said  noble  Lord,  with  consent  aforesaid,  "has  sold,  annaillied,  wadset, 
^  disponed,  and  by  the  tenour  hereof  sells,"  etc.,  to  and  in  favour  of  the  said  Kenneth 
'Mckeniie,  his  heirs  niale  and  assigns  whomsoever,  heritably,  under  reversion  always  in  manner 
"Mcrwritten,  "all  and  haill  the  davoch  lands  of  Torridon,  comprehending"  certain  premises 
*l*'^y  mentioned,  "together  with  the  teynd  sheaves,  parsonage  and  vicarage  teynds  of  the 
*w  included,  and  never  to  be  separated  therefrom  **  during  the  non-redemption  thereof,  by 
of  the  reversion  after  mentioned.   "And  sicklyke  thie  salmra  fishing  of  the  water  of 
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Torridon  and  Lochanmeiikeith,  with  the  half  of  the  salmon  fishing  of  the  water  of  Balgic,  and  linn 
thereof,  and  with  all  and  sundry  houses,  etc.,  together  with  all  the  right,"etc. ;  and  the  deed 
contain;  the  Uiual  reversion  or  power  of  redemption. 

Now  it  is  abundantly  clear,  indeed  it  could  not  have  been  contradicted,  that  this  wadset, 
taking  it  by  itself,  and  putting  aside  for  the  moment  the  question  of  the  title  of  Lord  Seaforth  to 
make  it,  upon  the  face  of  it  bears  to  carry  one  half  of  the  sal;non  fishing  of  this  river  and  tbe 
linn  of  the  river,  in  words  as  large  as  couJd  be  used  for  that  purpose.  It  was  not  disputed,  that 
the  wadset  created  a  base  fee,  supposing  that  infeftment  followed  in  the  usual  way.  And  i  tbe 
present  respondent  could  connect  bis  title  with  his  wadset,  and  if  in  turn  the  title  of  the  irad5ettcr 
from  the  Crown  to  carry  this  salmon  fishing  should  be  made  clear,  it  was  not  disputed, and  could 
not  be  disputed,  that  the  title  of  the  respondent,  upon  bis  own  charter,  would  be  sufficient  to 
carry  this  salmon  fisbin|[. 

Now,  the  first  objection  that  was  made  to  this  wadset  was  with  reference  to  the  infeftmcM 
following  it.  As  to  that  your  Lordships  will  observe,  that  the  wadset  itself,  in  the  part  to 
-which  I  have  referred,  continues  in  these  words :  "  Lord  Seaforth  binds  and  obliges  himsdf 
and  his  heirs,  with  all  convenient  diligence,  duly  and  sufficiently  to  infeft  and  seise  by  charter 
and  sasine." 

Then  we  have  the  precept  of  sasine,  by  which  precept  the  Lord  Seaforth  appoints  in  tbe  usual 
way  his  bailies  to  go  on  the  ground  and  to  give  heritable  estate,  sasine,  and  possession  (using  tbe 
proper  and  apposite  words)  of  all  the  davoch  lands  of  Torridon,  comprehending  certain  toons 
and  Unds  specified,  "  with  all  and  sundry  houses,  buildings,  yards,  mills,  multures,  woods,  &sbii^, 
loanings,  grassings,"  and  so  forth,  using  every  term  commensurate  with  what  occurs  in  tbe  vadsa 
itself.  The  only  objection  taken  to  that  was,  that,  having  used  those  general  terms,  a  certun 
specification  was  afterwards  made  as  to  the  mode  and  manner  of  delivering  sasine  "by  deliio^ 
ance  of  earth  and  stone  of  tbe  said  land,  clap  of  the  said  mill,  and  one  handl'ul  of  com  vith  ok 
penny  money  for  the  said  teynds  upon  the  ground  thereof,  as  use  is ; "  and  this  is  "  in  no  vafs 
to  be  left  undone."  It  was  said  that  there  was  no  appropriate  emblem  or  symbol  of  deUvoyof 
sasine  with  reference  to  fishing,  and  that  there  ought  to  have  been  a  symbol  of  ddiveryof  : 
sasine  by  net  and  coble. 

I  think  it  would  be  convenient  to  take  together  with  what  I  have  read  upon  this  point  a  recital 
as  to  sasine  in  the  charter  of  renunciation  and  discharge  in  the  year  1754.    That  chancr,  after  , 
reciting  the  wadset  and  renunciation,  continues  thus :  "  conform  wbereunto,  and  charter  foUoving  . 
thereupon,  the  said  Kenneth  Mackenzie  was  "  on  such  a  day  "  duly  and  lau  fully  infeft  and  seised  . 
in  the  lands,  fishings,  teinds,  and  others  above  mentioned,  as  the  instrument  of  sasine  given  to 
him  thereof,  under  the  ^gn  and  subscription  of  "  so  and  so,  "  notary  public  duly  r^stered,  at 
length  purports." 

Now  I  own  it  appears  to  me,  that  if,  after  a  mortgage,  you  find  an  undertaking  in  the  taost 
general  terms  to  deliver  sasine  in  the  appropriate  way ;  if  you  find  a  precept  of  sasine  giving  the 
most  ample  power  to  the  bailies  to  deliver  sasine  of  all  the  premises  mentioned  in  the  wadset,  , 
specifying  tbem,  and  you  find  afterwards  a  recital  coming  from  the  author  of  the  wadset,  or  those  , 
who  follow  him  in  title,  stating,  that  proper  delivery  of  sasine  had  been  made  ;  if  after  all  tbat 
your  Lordships  were,  in  consequence  merely  of  an  insufficient  specification  in  the  precept  of 
sasine  of  the  various  modes  in  which  the  sasine  was  to  be  deliver^  of  the  different  subject  niatien  i 
of  the  deed,  to  hold,  at  this  distance  of  time,  that  there  was  an  infirmity  or  imperfection  in  the  : 
title  on  th^  score,  the  consequence  would,  as  it  appears  to  me,  be  most  serious,  and  certaiiJr  , 
your  Lordships  would  require  clear  and  distinct  auuiiDrity  before  you  would  arrive  at  a  conclusion,  ; 
that  would  involve  such  a  consequence. 

Certainly  no  authority  to  that  eifect  was  cited  ;  and  I  think,  in  the  absence  of  authority,  it 
would  be  a  most  dangerous  principle  to  listen  to  any.argument  of  that  kind. 

Then  the  wadset  having,  as  1  have  said,  created  a  base  fee,  there  is  no  controversy  that  this  base 
fee  created  by  the  wadset  was  transmitted  to  the  respondents  in  an  unbro'^en  series  of  charter 
I  need  not  detain  your  Lordships  by  going  through  those  charters,  because  upon  that  part  of  the 
case  no  controversy  arose. 

The  equity  of  redemption,  as  we  term  it,  was,  as  I  have  already  said,  renounced  by 
Fortrose  in  the  year  1754,  the  renunciation  being  set  out  in  tbat  part  of  tbe  appendix  to  which  I 
have  already  referred. 

Before  this  year  1 754  it  is  true  that  Lord  Seaforth,  the  ancestor  of  Lord  Fortrose,  had  been 
attainted,  and  tbe  forfeiture  of  his  estates  had  intervened  in  the  year  1715  ;  but  1  apprehend  tbat 
it  is  perfectly  clear,  that  that  attainder  and  forfeiture  would  in  no  way  afifect  tbe  title  <^  a  ferson 
claiming  under  the  wadset  The  law  upon  this  point  apptars  to  be  very  clear  and  free  fron 
ambiguity.  It  is  stated  in  Stair  in  this  way:  "By  the  Act  of  Parliament  (tbe  Scotch  Act  « 
Parliament,  1644)  forfeiture  was  declared  to  be  without  prejudice  to  all  persons  not  accessory  to 
tbe  crime  of  the  superior  of  their  rights  of  property  in  an^  lands,  wadset,  or  others  holding  by 
them  of  the  forefault  persons,  or  of  tne  payments  or  their  just  debt  or  relief  of  their  cautiiuuries 
out  of  the  forefaulted  estate,  which  was  rescinded  (that  i^  \ihich  Act  of  Parliament  of  1644  «tf 


Digitized  by 


1868.} 


STUART  V.  M'BARNET.        [Z.  Cairm  L,  C]  1636 


radnded)  by  the  General  Act  Rescissory  of  Parliament  1661,  cap.  15  ;  but  this  Act  (that  is,  the 
ha  of  1661}  13  now  repealed  by  the  Act  of  ParHament  of  1690,  cap.  33,  of  King  William  and 
Queen  Mary  as  to  posterior  forefauUures."  Therefore  the  law  applying  to  forfeiture  at  the  time 
Toen  the  attaiader  of  Lord  Seaforth  took  place,  stood  upon  the  former  Act,  the  Act  of  1644, 
vhicb  saved  exprcisly  from  the  consequents  of  forfeittire  the  right  of  any  person  holding  a 
v^lset. 

No»  that  being  the  case,  having  the  base  fes  created  in  1668,  and  traced  down  without  any 
brea's  in  the  chain  to  the  present  respondent,  it  only  remains  to  consider  what  was  the  title  of 
Lord  Seaforth  in  1668  to  make  the  wadset  wluch  I  have  referred  to,  including  the  salmon  fishing. 
iU  to  that  it  appears  by  a  special  retour  made  in  the  year  1 584,  that  the  jurors  convened  to  con- 
<idv  the  title  of  Donald  M*Aogu$  M'AUster  found  that  Margaret  of  the  Isles,  the  grandmother 
<f  this  Oonall  M'Angus  M'Alister,  had  died  seized  as  of  fee  (using  the  ordinary  term)  of  all  and 
ser^  the  lands  after  mentimed,  including  dimidietate  terrarum  de  Tarridan  et  piscariis  ejus' 
dm,  meaning,  I  apprehend,  clearly  one  hidf  of  the  lands  of  Torridon  (wtutsoever  that  might 
be)j  that  t'le  said  Donald  M'Angus  M'Alister  was  the  lawful  heir  of  Mai^aret  of  the  Isles  ;  that 
bt  had  attained  his  age  of  twenty-one  years  ;  that  the  said  one  half  of  the  land  of  Torridon  and 
Kher  pl]ce>,  cum  piscariis  earu/tdem,  were  of  a  certain  value  which  is  here  mentioned ;  and  that 
lU  this  half  of  the  lands  and  fisheries,  with  the  appurtenances,  were  held  in  capi/e  of  the  king 
tod  his  successors  by  ward  and  relief ;  and  that  all  those  premises  had  been  seized  into  the 
hudi  of  the  king,  and  had  renaained  in  the  hands  of  the  king  and  in  the  hands  of  bis  mother, 
the  Queen  of  Scotland,  by  the  space  of  forty  years  and  two  months,  which  had  elapsed  by  reason 
of  ward  and  non-entry  after  the  decease  of  Margaret  of  the  Isles,  the  grandmother  ;  that  is  to  say, 
that  they  had  been  in  the  hands  of  the  Crown  from  the  year  1 544  until  the  y^  1 584,  when  this 
mqaisition  was  made. 

Now  the  terms  here  used  are  the  lands  of  Torridon  cum  piscariis  ejusdem.  I  should  not  think 
■Tself  that  any  serious  argument  could  be  based  upon  the  term  piscariis  as  distinguished  from 
the  term  used  in  other  charters  piscationibus.  Some  argument  certainly  turned  upon  that  point, 
1»t  1  think  it  would  be  very  unsafe,  in  the  state  of  the  authorities  that  were  referred  to,  to  hold 
Aat  ^Koriis  is  in  any  sense  a  laiger  word  than  "piscationibus^*  so  as  to  dispense  with  the 
ordinary  proof  of  user,  which  is  necessary  in  ordtf  to  give  to  " piscatiem^s*  ^fniQx  axsdi  fbrce  of 
cairyii^  a  fishing  for  salmon. 

Then  following  this  retour  in  1584  we  have  next  another  retour  in  the  case  of  a  person  called 
Duncan  Bayne,  of  Fairiey,  dated  the  23d  July  1624.  Considerable  argument  took  place  as  to 
whether  this  next  retour,  to  which  I  am  about  to  refer,  concerned  the  same  half  of  the  land  of 
Torridon  and  the  fishery  which  was  the  subject  of  the  retour  of  Margaret  of  the  Isles  in  1584,  or 
whether  it  related  to  the  other  moiety.  I  apprehend  that,  whether  it  was  the  same  or  whether  it 
was  a  different  moiety,  can  make  very  little  difference  as  regards  the  conclusion  ultimately  to  be 
irrived  at  in  this  case.  I  will  state  presently  why  it  appears  to  me  to  be  the  other  moiety  which 
i$  mentioned  in  the  second  retour.  But  even  if  it  should  be  the  same  moiety,  your  Lordships  will 
observe,  that  the  consequence  would  be,  that,  if  we  find  in  that  second  retour  salmon  nshing 
nentiooed  in  a  way  which  would  lead  to  a  presumption  of  a  grant  from  the  Crown,  and  the 
ttcood  retour  relates  to  the  same  half  as  the  first,  you  would  get,  with  regard  to  that  one  half,  the 
nght  of  salmon  fishing  to  the  tenant  in  common  with  the  Crown ;  and  for  the  purpose  of  affirming 
tutide  of  the  respondent  in  this  litigation,  the  right  on  his  part  to  be  tenant  in  common  of  the 
Crown  of  one  quarter,  that  is  to  say,  haV  of  half  the  salmon  nshing,  would  be  perfectly  sufficient. 

But  to  come  to  the  second  retour :  it  bears  to  have  taken  place  on  the  23d  day  of  July  1634, 
ud  to  have  resulted  from  an  inquisition  made  in  the  usual  way.  The  jurors  say,  that  the  late 
Alexander  Bayne,  the  grandfather  of  Duncan,  who  had  been  married  to  Lady  Agnes  Fraser,  had 
<lied  seised  as  in  fee  of  the  whole  half  of  the  lands  of  Torridon  or  Toworthan,  as  it  is  called,  "  et 
piscaria  salmonum  ejusdem  tarn  in  aquis  salsis  quam  dulcibus  et  quarta  parte  eamndem  annexis* 
*c  There  is  therefore  here  mention,  as  it  were,  of  two  different  fishenes,  the  lands  of  Torriikm 
and  the  salmon  fisheries  of  the  same,  and  also  the  fourth  part  of  the  fisheries  of  the  salmon  of 
Balgy ;  and  then  further  on,  after  stating  that  Duncan  Bayne  was  tbe  heir  male  of  Alexander 
Bayne  aud  Agnes  Fraser,  bis  wife,  the  jurors  proceed  to  say,  that  the  said  land  of  Torridon,  with 
the  fisheries  of  the  same,  and  the  other  pertinents,  as  well  those  mentioned  generally  as  those 
jnentioned  especially  above,  were  held  in  capite  of  the  king  and  his  successors  in  fee,  and  inherited 
n  perpetuity  and  with  the  usual- services  for  the  same,  and  that  they  had  been  seised  into  the 
wods  of  the  Crown  for  the  space  of  twenty-four  years  from  the  death  of  Alexander  Bayne,  the 
Snod£uher  of  Duncan,  who  died  in  the  year  1600,  and  that  the  lands  had  been  so  seised  into 
the  hands  <rf  tbe  Crown  by  reason  of  the  non-entry  through  the  defoutt  of  Duncan  Bayne,  up  to 
the  day  of  the  inquiution. 

I  observe  upon  that,  in  the  first  place,  that  there  is  in  the  earlier  part  of  this  retour  a  clear 
■vntion  of  the  fourth  part  of  the  salmon  fishery  of  Balgy,  that  is  to  say,  the  half  of  one  half ; 
wt  there  is  in  the  first  part  a  mention,  as  I  have  said,  of  the  salmon  fufaeiy  of  Torridon,  and 
nat  ID  die  latter  part  of  the  retour  it  seems  to  be  assumed,  that  the  whole  of  the  fishings  mentitned 


1636 


REPOliTS  OF  SCOTCH  APPEALS. 


in  the  earlier  part  were  the  special  description  of  fishings  which  might  be  described  nvAer  tbe 
general  term  of  the  fisheries  ol  Torridon,  and  under  that  term  they  are  described  in  a  later  part 
of  the  retour. 

That  retour  having  been  made  by  the  jury,  which  retour  of  course  would  not  in  any  wxf 
compromise  the  Crown  if  it  stood  alone,  we  have  next,  what  is  much  more  important,  an  instru- 
ment of  sasine  in  favour  of  Duncan  Bayne  following  upon  it  in  the  year  i6z6.  That  instmment 
of  sasine  followed  a  writ  issued  out  of  the  Court  of  Chancery  in  Scotland.  The  instrument  recites, 
that  a  certain  person  who  is  named,  acting  as  the  attorney  of  Duncan  Bayne,  had  come  forward 
holding  in  his  hand  this  writ  out  of  Chancery,  and  describing  that  Duncan  Bayne  was  the 
grandson  of  Alexander  Bayne  and  Agnes  Fraser,  and  that  he  was  in  his  right  entitled  to  a  wbde 
half  of  the  lands  of  Torridon  and  the  salmon  fishings  of  the  same,  as  well  in  salt  water  as  in 
fresh,  and  to  a  fourth  part  of  the  salmon  fishing  of  Balgy.  Then  the  writ  is  set  forth  thai : 
"Charles,  by  tbe  grace  of  God,"  and  so  on,  "inasmuch  as  by  an  inquisition  in  consequence  of  a 
mandate  from  the  sovereign,"  it  had  been  made  known,  and  then  the  finding  of  the  jury  which 
I  have  already  referred  to  is  recited,  stating,  among  other  things,  that  the  s^dmon  fisheries  woe 
held  <k  the  king  in  capite^  and  then  an  order  is  made  by  the  Crown  in  these  terms  :  "  We  order 
and  command  you,  that  to  the  aforesaid  Duncan  or  to  his  certain  attorney,  the  bearer  of  these 
presents,  you  give  sasine  of  alt  the  half  of  the  said  lands  of  Torridon,  and  of  all  the  salmon 
fisheries  of  the  same,  as  well  in  salt  water  as  in  fresh,  and  of  the  said  fourth  part  of  the  salmoa 
fishing  of  Ba^y,  with  the  pertinents  of  the  same."  And  following  that  writ  from  the  Crom 
delivery  is  made  according  to  the  tenor  of  the  writ. 

Now  I  apprehend  that  a  better  Crown  charter  than  this  could  not  possibly  be  found.  It  so 
happened  that  the  t%ason  why  the  Crown  intervened  was,  because  there  had  been  resumptioo  d 

Sossession  into  the  hands  of  the  Crown  during  the  want  of  entry  of  this  Duncan  Bayne,  but  tbat 
ads  to  the  Crown  recognizing  the  rights  of  Duncan  Bayne,  and  ordering  sasine  to  be  s^rai 
back  to  him  of  the  fourth  part  of  this  silmon  fishing. 

Then  following  that  there  is  the  sasine  in  favour  of  the  Lord  Seafbrth  at  the  time,  who 
immedtatdy  after  Duncan  Bayne  had  been  restored  to  his  property  appears  to  have  purchased 
it  from  htm.  In  point  of  fiict,  the  sasine  of  Duncan  Bayne  appears  to  have  been  made,  in  order 
to  enable  him  to  make  a  title  to  Lord  Seaforth.  Sasine  of  Lord  Seaforth  is  recorded  on  tbe  24^1 
of  May  1626,  and  in  his  case  the  general  description  which  I  have  already  referred  to  isgivii^ 
the  vvhole  of  the  lands  of  Torridon  "  cum  salmonum  piscariis  in  aquis  satsis  guam  in  aqms 
duicibus,  stating,  however,  that  this  has  been  purchased  from  Duncan  Bayne  subsequently  to  tbe 
retour  which  I  have  referred  to,  shewing,  that  the  same  subject  matter  was  carried  to  Lord 
Seaforth,  which  was  returned  into  the  hands  of  Duncan  Bayne. 

1  pass  over  the  two  feu  charters  to  the  parson  of  Sleat,  because  they  resulted  in  resi^iation  1^ 
the  parson  of  Sleat  to  the  Earl  of  Seaforth.  The  Earl  ca  Seaforth  thus  got  back  again  whatever 
those  charters  had  given  to  the  parson  of  Sleat. 

We  have  next  an  instrument  of  sasine  of  George,  the  next  Earl  of  Seaforth,  in  the  year  1631 
and  then  finally  we  have  the  wadset  by  Kenneth  Mackenzie,  who  succeeded  George  Lord  Seaforth. 

I  apprehend  that  your  Lordships  will  be  of  opinion,  that  there  is  thus  derived  a  clear  title  from 
the  Crown,  certainly  to  one  quarter  of  the  salmon  fishery  of  Balgy,  but  1  myself  am  prepared  to 
go  even  further  than  that,  because  I  own  it  seems  to  me  to  be  perfectly  clear,  that  the  tworetoon 
which  I  have  mentioned  deal  with  the  two  separate  qtiarters  of  tbe  saunon  fishery,  and  represcM 
really  the  title  of  the  two  heirs  portioners  claiming  under  the  Lord  of  Locbalsb,  the  two  heirs 
porttoners,  who  between  them  shared  the  lands  of  Torridon,  and  one  half  <tf  the  safanon  fishery, 
according  to  the  admission  of  the  appellant  in  the  condescendence.  In  tbe  condescendence  the 
respondent  stated  the  retours  which  I  have  read  to  your  Lordships,  and  then  called  upon  the 
appellant  to  answer  his  statement  with  r^rd  to  that  allegation  of  title.  Thereupon,  in  answer 
to  the  articles,  these  retours  were  print«l.  The  appellant  stated  that  the  alleged  deeds  are 
referred  to  for  their  terms ;  quoad  ultra  denied,  wttti  this  explanation,  that  in  or  about  the  year 
151S,  on  the  death  of  Donald  Lord  of  Lochalsh,  all  the  lands  of  Applecross  and  Lochcanon, 
including  the  lands  of  Torridon,  which  then  were  a  mere  pertinent  to  the  Castle  of  Strome,  in 
Lochcarron,  descended  to  his  two  sisters,  heirs  portioners,  each  of  whom  was  then  entitled  to  one 
undivided  half  of  the  said  lands.  That  Margaret,  one  of  the  daughters,  was  grandmother  of 
Donald  M'Angus  M'Alister  of  Glengarrie,  who,  in  her  right,  is  said  in  1 584  to  have  been  possessed 
of  one  half  otthe  land  of  Torridon  ;  that  the  other  half  thereofj  as  well  as  of  all  the  other  lands 
of  Applecross  and  Lochcarron,  were  acquired  through  the  other  co-heiresses  by  Ccdin,  Eari  of 
Seaforth,  about  the  year  1600,  or  before. 

I  think,  upon  this  admission,  ta^n  in  connexion  with  the  charters  to  which  I  have  rderred,  it 
is  abundamtly  clear,  that  the  two  heiresses  of  the  Lord  of  Lochalsh'  were  Margaret  <A  the  Ida 
and  Agnes  Fraser,  and  then,  inasmuch  as  we  have  tbe  clear  construction  put  upcm  tbe  tide  « 
Agnes  Fraser  as  bein^  one  half  by  the  in4t  frcmi  tiie  Crown  to  which  I  have  xeferred,  tbe  nme 
construction  must  obviously  be  put  upon  the  title  of  the  other  portioner,  because  the  two  poctiaecn 
held  ezacUy  under  the  same  title; 
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I  have  thus  traced  the  title  at  the  risk  of  wearying-  your  Lordships,  because  it  seemed  to  me 
light  to  explain  the  grounds  upon  which  I  should  base  the  motion  I  am  about  to  make.  Having 
Ihos  traced  the  title,  it  is  quite  unnecessary  to  consider,  though  it  was  the  subject  of  much 
ir^Dieat  at  the  bar,  the  true  view  and  effect  of  such  acts  of  salmon  Bshings  as  have  taken  place 
in  the  course  of  the  last  fifty  years  from  the  lands  of  Torridon,  in  the  river  Balgy.  I  own  that  if 
the  respondent  had  not  been  able  to  trace  back  the  title  from  the  wadset  to  the  Crown,  but  he 
had  stood  simply  upon  the  base  property  title  commencing  with  the  wadset,  together  with  the 
KK  of  ownership,  which  he  has  been  able  to  shew,  and  the  exercise  of  the  right  of  fishing  in  the 
nwf  Balgy  on  his  part  and  on  the  part  of  his  predecessors,  I  myself  should  have  been  of  opinion 
thu  the  title  had  not  been  made  out  in  such  a  way  as  would  enable  your  Lordships  to  say  that, 
nkr  the  Scotch  Prescription  \ct,  the  fishings  in  the  river  had  been  bniiked  by  the  respondent 
io  fltcb  a  my  and  for  such  a  length  of  time  as  would  give  the  respondent  the  advantage  upon 
bis  base  title  with  reference  to  it  which  the  Act  of  Prescription  intended  to  give. 

Itappears  to  me  to  bs  also  entirely  unnecessary  to  consider  whether,  in  strictness,  the  appellant 
bs  the  right  to  challenge  the  title  of  the  respondent,  and  whether,  if  the  respondent  had  shewn 
Mthii^  more  than  what  was  termed  in  the  a^ment  a primA  fade  title,  the  appellant  could  have 
nqiuKd  the  title  to  be  further  examined.  I  have  assumed,  and  I  think  it  much  safer  to  assume, 
Aai  the  appellant  has  that  right,  and  1  own  that  if  I  were  to  express  an  opinion  upon  it,  it  seems 
to  me,  that  reason  and  common  sense  require,  that  a  person  in  the  position  of  the  appellant  with 
reference  to  a  salmon  fishing  of  this  kind  should  have  the  right  of  challenging  a  claim  to  fish 
from  the  opposite  side  of  the  river.  1  have,  however,  assumed  that  in  favour  of  the  appellant, 
aod,  assuming  that,  I  have  certainly  come  to  the  conclusion,  that  upon  the  titles  themselves  the 
right  of  the  respondent  to  the  salmon  fishing  is  made  out ;  it  becomes,  thnefore,  unnecessary  to 
consider  what  has  been  the  usage  and  praaice,  because  if  the  right  exists  upon  charter,  it  certainly 
could  not  be  lost  non  utendo. 

1  therefore  should  propose  to  your  Lordships  to  affirm  the  whole  of  the  interlocutors  appealed 
agiinst,  except  that  third  proposition  contained  in  them,  which  I  think,  according  to  the  view  I 
hare  submitted  to  your  Lordships,  if  you  adopted  it,  will  require  some  alteration.  In  point  of 
fact,  that  third  proposition  in  the  interlocutor  proceeds  not  so  much  upon  the  titles  of  the 
rnpondent  as  upon  the  exercise  by  the  respondent  of  the  right  or  usage  of  salmon  fishing.  I 
prop3ie,that,  in  pl£u:e  of  that,  it  should  be  rested  entirely  upon  the  titles  of  the  respondent.  The 
third  pn^osidcm  in  the  interlocutor,  altered  as  I  propose,  would  run  thus  :  "  That,  from  the  year 
i66S,  the  defender  and  his  predecessors  and  authors  have,  in  virtue  of  titles  also  following  m>m 
the  Crown,  stood  tnfefl  in  the  land  of  Torridon  and  others,  with,  inter  alia,  the  half  of  the  salmon 
Sshinjof  the  water  of  Balgy  and  Unn  thereof,  conform  to  the  wadset  of  1668,  and  the  other  writs 
produced,  and  which  are  referred  to  in  the  statement  of  facts  in  his  behalf."  And  making  this 
ihaation,  wluch  is  a  substantial  one,  in  the  interlocutor,  I  should  humbly  advise  your  Lordships 
thai  no  costs  of  the  appeal  should  be  given  on  either  side. 

Lord  Cranworth. — My  Lords,  having  come  to  a  very  clear  conclusion  that  the  respondent 
has  made  out  a  good  title,  1  have  not  thought  it  necessary  to  go  minutely  into  the  question  how 
far  the  appellant  is  entitled  or  would  have  been  entitled  to  complain  of  the  acts  of  ths  respondent, 
if  that  title  had  not  been  made  out.  I  will  proceed  at  once  to  state  (which  I  shall  do  very  shortly 
after  the  full  statement  of  the  case  we  have  heard  from  my  noble  and  learned  friend,)  the  grounds 
«  which  1  think  that  the  title  of  the  respondent  to  one  half  of  the  salmon  fisheries  of  the  Balgy 
iJ  omiplelely  made  out.  It  is  certainly  satisfactorily  made  out  that  George  Earl  of  Seaforth  had 
power  to  grant  those  fishings  in  1668.  On  the  4th  of  November  1668  Kenneth,  the  then  Earl  of 
Sttfiwih,  wadsetted  to  Kenneth  Mackenzie  {inter  alia)  the  davoch  lands  of  Torridon,  including 
Annatt,  Oevriniforran,  Corrivicknoble,  and  Algine^  and  the  salmon  fishing  of  the  waters  of 
Jonidiw,  with  the  half  of  the  sahnon  fishing  of  the  water  of  Balgy.  In  1672  these  lands  and 
^bk^  were  transferred  by  the  same  description  to  Simon  Mackenzie  who  was  duly  infeft 
«>creoo,  the  holding  being  a  base  holding  under  the  Earl  of  Seaforth. 

No  farther  deeds  are  forthcoming  until  the  30th  of  June  i74i,when,  under  a  precept  of 
^Mrt*/  by  the  then  Lord  Fortrose,  sasine  was  delivered  of  the  same  lands  and  salmon  fishing  by 
we  same  description  precisely  to  John  Mac'«nzie  of  Torridon.  John  Mackenzie  disponed  to 
Cometh  Mackenzie  on  the  20th  of  June  1767,  and  he  was  duly  infeft  in  the  following  month  of 
Nofember.  Kenneth  Mackenzie  disponed  to  John  Mackenzie  on  the  27th  of  May  1797,  and  he 
•*s  duly  infeft  on  the  i6th  of  September  then  next.  James  Alexander  Stewart  Mackenzie  became 
*pm:hascr  of  the  whole  at  a  judicial  sale  on  the  17th  July  1826,  upon  which  he  obtained  sasine 
w  the  ijth  of  September  then  next  The  respondent  derives  title  under  this  James  Alexander 
wwait  Mackenzie. 

It  is,  pcrhapj,  unnecessary  to  go  into  this  detail,  for  really  it  can  hardly  be  said  to  be  a  matter 
*■  ;  but  1  felt  it  would  be  more  satisfactory  to  myself  to  watch  every  step  in  the  title,  and 
*  «ve  therefore  gone  through  them  in  the  manner  I  have  now  briefly  described. 

h  all  these  various  instruments  and  dispositions,  the  salmon  fishing  of  the  Torridon,  and  one 
"Ui  of  die  salmon  fishing  of  the  Balgy,  are  expressly  named.   The  title  is  thus  traced  for  exactly 


Digitized  by 


Google 


16S8 


REPORTS  OF  SCOTCH  APPEALS. 


200  years,  the  date  of  the  wadset  being  1668.  But  as  this  has  been  all  along  a  base  holding,  the 
titles  do  not  necessarily  shew  a  right  to  salmon  hshiogs  as  against  the  Crown.  The  question, 
therefore,  is,  whether  we  can  see  that,  when  Kenneth  Earl  of  Seaforth,  including  in  his  wadset 
the  half  of  the  salmon  fishing  of  the  water  of  the  Balgy  and  the  linn  thereof,  he  had  himself  a 
title  to  those  fishings  agunst  the  Crown.  I  think  it  is  out  with  reasonable  cteameis  that 
be  bad. 

In  the  first  place,  it  appears  that,  from  a  special  retour  dated  the  23d  July  1624,  Duncan  Bayne 
was  on  that  day  ssrved  heir  in  special  of,  amongst  other  things,  one  half  of  the  lands  of  Tonida 
and  the  salmon  fishing  thereof,  and  one  fourth  of  the  salmon  fishing  of  Balgy,  as  being  the  heir 
male  of  the  grandfather  and  grandmother,  Alexander  and  Agnes  Bayne,  and  it  was  found,  that 
all  the  lands  and  fisheries  incluied  in  the  retour  were  held  of  the  King  i«  c^ite^  and  that  the 
whole  bad  been  in  the  bands  of  the  Crown  since  the  death  of  Alexander  Bayne  in  1600  by  reason 
of  non-entry. 

It  is  impossible  to  doubt  from  this,  that  Agnes  Duncan  was  one  of  two  coparceners  who  bad 
succeeded  to  the  lands  and  salmon  fishery  of  Torridon,  and  to  one  half  of  the  salmon  fis*iery  of 
the  Balgy,  and  with  the  knowledge  we  have  of  the  nature  of  the  water  of  the  Baigy,  and  that  it 
was  bounded  on  one  side  only  by  the  lands  of  Torridon,  1  cannot  doubt  that  by  "one  half  of  the 
sdinon  fishery  of  the  Bilgy"  must  have  been  meant  the  right  to  fish  fron  one  side  only  from 
t'le  Torridon  bank.  Duncan  Bayne.  on  the  2d  of  May  1626,  was  duly  infeft  in  the  property 
included  in  the  retour,  comprehending  b/  n  »me  the  half  of  the  salmon  fishery  of  Torridon  and 
the  fourth  part  of  the  sal.njn  fi^ihery  of  Bilgy  ;  this  made  him  a  tenant  in  capite  of  the  Crown 
of,  inter  alia,  the  salmon  fishings  of  the  Torridon,  and  most  of  the  salmon  fishings  of  the  Balgy. 

Contemporaneously,  or  almost  contemporaneously,  with  this  infeftment,  Duncan  Bayne  sold 
or  disponed  this  property  to  Colin,  Earl  of  Seaforth,  who  was  duly  infeft  therein  on  the  26dicf 
May  1626.  The  finery  of  Balgy  is  not  mentioned  in  this  infeftment ;  but  I  think  it  imposiible 
to  doubt  that  it  was  not  mentioned  by  name  onlyj  because  it  was  supposed,  and  reasonably 
supposed,  that  it  was  included  in  uid  formed  part  of  the  Torridon  fisheries.  It  differed  from  Ae 
other  Torridon  fisheries  only  in  this,  that  it  could  ba  fished  only  from  one  side  of  the  river,  ai 
the  lands  did  not  extend  to  the  other  side ;  but  it  is  impossible  to  believe,  that  there  could  beany 
intention  on  the  part  of  Duncan  Bayne  or  of  the  Crown,  after  parting  with  the  lands  of  Torridoa 
and  all  the  valuable  fisheries  thereof,  to  retain  that  which,  in  all  probability,  was  considered  at 
that  time  a  matter  of  such  very  small  value  as  not  to  be  worth  a  separate  mention.  Added  to 
which,  it  is  not  unworthy  of  observation,  as  was  pointed  out  in  the  argument,  that  whereas,  in 
the  retour  of  Duncan  Bayne  and  his  infeftment  therein,  the  fishery  of  Torridon  and  the  fisbefy 
of  Balgy  are  both  referred  to  in  the  singular  number,  when  the  Earl  of  Seaforth  made  up  hii 
title  by  infeftment  from  the  Crown,  though  there  is  no  express  mention  of  Balnr,  yet  the  fisheries 
of  Torridon  are  referred  to  in  the  plural,  which  might  have  been  intended,  it,  indeed,  that  was 
necessary  to  include  the  fishery  ex  adverso  of  the  Bajgy. 

Colin,  Earl  of  Seaforth,  granted  to  Kenneth  Mackenzie,  parson  01  Sleat,  a  subinfeudation  of 
what  he  bad  purchased  from  Duncan  Bayne,  who  was  only  infeft  in  the  half  of  the  lands  of 
Torridon,  in  the  salmon  fisheries  cum piscationibus  salmonum. 

So  much  as  to  one  half  of  the  superiority  of  the  lands  of  Torridon,  with  the  fisheries,  includm^ 
as  I  think,  necessarily  one  half  of  the  right  of  fishing  ex  adverso  of  the  Balgy  river.  The  title 
to  the  other  half  is  less  clear,  but  I  think  it  is- sufficiently  made  out. 

Duncan  Bayne,  it  will  be  remembered,  became  entitled  to  his  half  of  the  landsand  fisherieK^ 
Torridon  as  heir  to  his  grand^ther  Alexander,  and  his  grandmother  Agnes,  and  died  in  the  year 
1600.  In  the  year  1584,  being  16  years  before  the  death  of  Alexander,  one  Duiald  M'Aognt 
M'Alister  was  served  heir  in  special  to  a  lady  described  as  Margaret  of  the  Isles,  his  grandmother, 
who  had  died  40  years  previously.  The  retour  comprised  the  moiety  of,  among  other  things,  the 
lands  of  Torridon  and  its  fisheries.  The  inference  seems  to  be  almost  irresistiUe,  that  this 
Margaret  of  the  Isles  was  the  co-heir  with  Agnes  Bayne  of  the  property  to  which  Duncan  Bayne 
succeeded  in  1600,  and  if  that  be  so,  though  there  is  no  special  mention  of  Balgy  in  the  retoarcf 
1584,  and  though  the  fisheries  are  not  expressly  described  as  salmon  fishings,  yet  it  is  impossible 
to  doubt,  that,  as  one  coparcener  certiinly  succeeded  to  salmon  fishings,  including  those 
adverso  of  the  Balgy,  therefore  the  word  "pisionis"  in  the  retour  of  1584  must  have  been 
intended  to  include  the  same. 

In  explaining  deeds  of  so  very  remote  a  date,  it  would  be  very  unreasonable  not  to  mate 
inferences  which  deeds  nearly  concemporaneous  fairly  suggest.  Assuming  then,  that  it  is  fairly 
shewn,  that  M'Alister  was  served  in  1584  heir  in  special  to  the  moiety  of  the  lands  and  fishings, 
the  o:her  moiety  of  which  became  vested  in  Colin,  Earl  of  Seaforth,  in  1626,  it  was  next  to  be 
renurked,  that  on  the  12th  of  March  1633,  this  same  Colin,  Earl  of  Seaforth,  granted,  by  way  v 
subinfeudation,  to  Kenneth  Mackenzie,  parson  of  Sleat,  to  whom  in  1626  he  had  granted  one 
moiety  of  the  landsand  fisheries  of  Torridon,  the  other  moiety  thereof  in  which' he  was  duly 
How  Colin,  Earl  of  Seaforth,  had  acquired  his  other  moiety  does  not  appear.  But  that  he  had 
acquired  it  by  some  lawful  means  in  the  49  years  which  elapsed  between  1584  and  1653,  nuy 
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be  presumed.    He  died  almost  immediately  after  this  last  grant,  and  was  succeeded  by  hts 
George,  afterwards  Earl  of  Seaforth.  He  duly  obtained  infeftment  from  the  Crown  of  all 
've  poisesaioni  of  the  Seaforth  family.   The  deacriptions  are  not  exactly  the  same  as 
pnor  instrument,  but  they  were  obviously  meant  to  include  all  of  which  Colin  had  died 
and  they  include  by  name  the  lands  of  Torridon,  with  the  fishings,  whicb,  for  the  reasons 
suted,  I  think  certainly  comprehend  the  salmon  fishings  ex  adverse  of  the  Balgy  a  few 
aftcTwaida,  namely>  on  the  ist  of  July  1641.    Kenneth  Mackenzie,  parson  of  Sleat,  who 
Jael  the  two  feus  from  the  Earl  of  Seaforth,  resigned  them  entirely^  including  the  lauds 
don,  with  the  salmon  fishing  thereof,  into  the  hands  of  Earl  George,  his  superior,  ad 
-m  reouuunttam,  so  that  Earl  George  acquired  the  plenum  dominium  of  what  I  think 
be  takes  to  include  the  salmon  fishing  ex  adverso  of  the  Balgy.    The  same  Earl  George 
the  wadset  in  166S.   That  wadset,  and  all  the  deeds  which  followed  it,  included  by 
'  vords  the  salmon  fishing  in  the  Balgy,  and  seem  to  me,  therefore,  to  shew  a  complete 
the  defender. 

being  so,  it  is  unnecessary  to  consider  whether  anything  short  of  a  complete  title  might 
<fibrdeJ  asufficient  ground  of  defence  to  the  pursuer's  action.  That  question  does  not  arise 
1*  where  the  defender  has  shewn  a  perfect  title  from  the  Crown.   But  it  is  proper  to  add, 
en  if  It  can  be  suggested,  that  the  title  of  the  raoiety  of  the  fisheries  derived  from  Mai^aret 
hki,  has  not  been  fully  made  out,  that  is  unimportant ;  for  if  it  ba  clear,  as  it  is  clear,  that 
has  a  perfect  title  to  the  half  of  the  salmon  fishings  derived  from  Duncan  Bayne, 
-gthe  right  of  fishings  from  the  Torridon  side  of  the  Balgy,  that  is  a  perfect  title  against 
^uer,  for  if  there  be  a  good  right  of  salmon  fishing  in  the  Balgy  belonging  to  the  respond- 
to  the  Crown,  or  to  the  respondent  and  some  grantee  of  the  Crown,  as  tenants  in  common, 
:rcannot  complain  that  the  respondent  has  exercised  a  right  which  he  enjoys  in  com- 
viih  some  other  person.    I  advert  to  this,  though  I  entertain  no  doubt,  that  the  respondent 
'  KQ  a  tUle  to  the  whole.   That  being  so,  it  is  unnecessary  for  me  to  say  more  than  that 
iy  concur  in  the  judgment  proposed  by  my  noble  and  learned  friend  on  the  woolsack.  ■• 
Chelmsford. — My  Lords,  the  appellant  appeals  from  an  interlocutor  of  the  First 
-  of  the  Court  of  Session,  which  finds,  that  he  holds  no  right  or  title  to  fish  for  salmon 
d»e  right  bank  of  the  river  or  water  of  Balgy,  in  so  far  as  the  river  or  water  runs  ex  adverse 
laadsof  Torridon,  or  to  enter  into  these  lands  for  the  purpose  of  fishing  in  the  said  river 
"therefrom,  or  to  interrupt  or  prevent  the  defender  (the  respondent)  from  fishing  with  rod 
or  by  other  legal  means  for  salmon,  &c.,  from  the  right  bank  of  the  said  river  or  water,  in 
i&  the  same  runs  ex  adverso  of  tbe  defender's  land  of  Torridon.  But  the  interlocutor  finds, 
appellant  has  right  to  salmon  fishings  in  the  said  river  or  water  exadverso  of  the  lands  of 
and  has  good  right  or  title  to  fish  for  salmon  from  the  left  bank  thereof,  in  so  far  as  the  said 
«  water  runs  ex  adverso  of  his  own  landsy  and  quoad  ultra  assoilzies  the  defendo-  from  the 
conclusion  of  the  summons. 

appellant  contends,  that  the  interlocutor  is  erroneous,  as  the  Court  ought  to  have  found, 
terms  of  his  summons  of  declarator,  that  he  has  the  sole  and  exclusive  right  and  privilege 
for  salmon,  and  ought  to  have  interdicted  tbe  respondent  from  troubling  or  interrupting 
lant  in  the  peaceable  possession  and  exercise  of  his  right  of  salmon  fishing. 
"ms  of  proof  rests  entirely  upon  the  appellant.  He  must  prove,  that  he  is  entitled  to  the 
'Tc  right  of  fishing  in  the  Balgy.  If  he  fail  in  this^  it  is  extremely  doubtful  whether  it  is 
to  him  to  question  the  title  of  the  respondent. 

lands  on  both  sides  of  the  Balgy  formerly  belonged  to  the  Earls  of  Seaforth,  and  were 
by  them  together  with  certain  fishings  which  appear  to  have  been  connected  with  the  lands, 
possessiims  of  William,  Earl  of  Seaforth,  were  forfeited  to  the  Crown  by  his  attainder  on  his 
"  pan  in  the  rebellion  of  1715.  The  appellant's  title  begins  with  a  Crown  charter  in  1725, 
the  forfeited  possessions  of  the  Earl  of  Seaforth  were  in  the  hands  of  the  Crown. 
^  charter,  which  is  the  origin  of  the  appellant's  title  or  proof,  contains,  amongst  other 
vords,  the  word />uc(i//(7;//^/^x.  Looking  to  the  mode  in  which  this  word  is  introduced 
the  charter,  it  cannot,  in  my  opinion,  be  construed  to  grant  a  more  extensive  right  of  fishing 
tx  adverso  of  tbe  lands  grant«l.  But  the  use  and  exercise  following  upon  this  general  grant 
bing,  enables  the  appellant  to  read  it  as  a  grant  of  salmon  fishing. 

^  the  peculiar  character  of  the  river  of  the  Balgy,  it  can  only  be  eflfectually  fished  for 
from  both  sides  by  fishing  all  the  way  across.  Whatever,  therefore,  may  be  the  nature 
'-■  appellant's  right,  whether  an  exclusive  one  over  the  whole  river,  or  to  be  confined  to  salmon 
txadwcno  of  and  from  bis  own  lands,  the  actual  enjoyment  of  the  right,  at  the  moment  of 
^  vill  b:  necessarily  the  same, 
tile  appellant  endeavours  to  give  a  double  effect  to  his  proof  the  exercise  of  the  right  of 
!-/rr/,  as  establishing  that  the  charter  of  1725  was  a  grant  of  salmon  fishing;  and  second, 
t«  grant  was  a  grant  of  salmon  fishing  on  and  from  both  sides  of  the  river. 
^ i« ri^t actually  enjoyed  enables  the  appellant  to  read  the  general  term  "fishings"  in 
unn  grut  as  meaning  salmon  fisbingSf  hut  it  cannot  enlarge  the  limits  of  the  grant  if  it 
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be  confined  to  a  right  of  fishing  ex  adverso  of  the  lands  to  which  it  is  anoexed.  Suppose  tfa^ 
the  appellant  and  his  predecessors  might  have  fished  the  river  effectuallj'  by  confining  themselves 
to  fishing  from  their  own  side  ad  medium  filnm,  then  fishing  beyond  this  limit  for  any  length  of 
time  would  not  have  enabled  them  to  acquire  a  right  over  the  whole  riverunless  they  could  shew 
a  habile  title  to  which  the  use  and  exercise  could  be  ascribed.  But,  as  I  have  already  observed,  in 
the  charter  upon  which  the  appellant  founds  his  title,  the  fishings  are  included  in  the  general 
words  which  follow  the  description  of  the  lands  granted,  and  cannot  be  taken  to  have  given  any 
other  rights  of  fishing  than  one  annexed  to  the  lands.  No  amount  of  user,  therefore,  could 
enlarge  this  right  ex  adverso  of  the  lands  into  an  exclusive  right  of  fishing  over  the  whole  river. 

But  the  appellant  contends,  that  even  if  his  right  of  salmon  fishing  is  to  be  confined  to  a  right 
*x  adverso  of  his  own  lands,  yet  as  the  right  cannot  be  effectually  exercised  and  enjoyed  Tithont 
fishing  all  the  way  across  to  the  opposite  banl^  the  respondent  cannot  interfere  with  the  exercise 
of  the  appellant's  fishing  unless  he  can  shew  a  title  from  the  Crown  to  salmon  fishing  frtno.  his 
own  (the  Torridon)  side  of  the  river  which  the  appellant  insists  that  the  respondent  is  unable  to 
do.  The  evidence  shews,  that  the  river  cannot  be  conveniently  fished  with  net  and  coble  from 
the  respondent's  side,  and  that  there  are  not  more  than  two  occasions  upon  which  this  description 
of  fishing  has  taken  place  from  that  side,  but  that  the  river  has  been  continually  fished  from  the 
respondent's  side  with  rod  and  line. 

The  argument  for  the  appellant  assumes,  that  the  respondent's  title  commenced  in  the  year 
1734,  when  the  forfeited  possessions  of  the  Earl  of  Seaforth  were  sold  by  the  Barons  of  the 
Exchequer.  In  the  Crown  charter  of  resignation  and  novodamus  following  upon  this  sale,  -which 
in  :ludes  the  lands  of  Torridon,  the  words  piscationibus  tam  in  aquis  dulcibits  quam  sa/sis  are 
contained,  which  the  appellant  contends  will  not  of  themselves  carry  salmon  fishings,  and  cases 
were  cited  to  shew,  that  a  grant  cum  piscationibus  cannot  be  established  as  a  salmon  fishing 
without  the  use  of  net  and  coble.  The  conclusion  drawn  from  this  proposition  was,  that  the 
respondent's  fishing  having  been  entirely  with  rod  and  line,  the  instances  of  the  employment  <^ 
net  and  coble  being  rather  experiment  than  use,  be  bad  acquired  no  right  of  salmon  fishing  which 
could  circumscribe  or  interfere  with  the  appellant's  enjoyment  of  his  right  over  the  whole  river. 

The  argument,  that  the  only  mode  of  interpreting  a  grant  of  fishings  to  mean  salmon  fishing, 
is  by  the  exercise  of  the  right  with  net  and  coble,  was  contested  by  the  Lord  Advocate,  who 
mentioned  the  case  of  linn  fishings  as  an  instance  to  the  contrary,  and  he  observed,  that  if  the 
argument  is  correct  where  there  is  a  grant  of  lands  with  fishings,  and  no  other  practicable  mode 
of  salmon  fishing  than  by  rod  and  line,  although  there  had  been  an  exclus^ive  enjoyment  of  this 
mode  of  fishing  for  a  century,  the  gener.1l  term  "fishing"  could  never  be  converted  into  the 
pirticular  one  "salmon  fishings.''  This  is  true,  but  it  does  not  therefore  follow,  that  the  right 
to  salmon  fishing  without  an  express  grant  cannot  be  acquired  by  any  other  mode  of  fishing  than 
the  peculiar  one  by  net  and  coble.  I  do  not  find,  however,  that  it  has  ever  been  expressly 
decided,  that  the  only  mode  of  explaining  a  general  clause  cum  piscationibus  into  a  right  of  salmon 
fishing  is  by  the  exercise  of  that  description  of  fishing  by  net  and  coble.  I  am  not  prepared  to 
s.iy,  that  if  fishing  for  salmon  by  rod  and  line  has  been  systematically  and  uninterruptedly 
pr.ictised  in  a  river  where  it  is  the  only  practicable  mode  in  which  such  fishing  can  be  carried  ooi, 
it  may  not  be  sufficient  to  establish  a  right  to  salmon  fishing  under  a  general  grant  of  "  fishings." 

But  assuming,  that  the  respondent's  right  to  salmon  fishing  is  questionable,  is  it  competent  to 
die  apfiellant  to  question  it,  and  to  call  upon  the  respondent  to  prove  his  title  ?  It  must  be  borne 
in  mind,  that  the  appellant  has  no  right  to  fish  from  the  Torridon  side  of  the  river.  Any  person, 
therefore,  fishing  from  that  side  ia  not  trespassing  upon  the  appellant's  property,  although  he 
may  be  disturbing  him  in  the  full  enjoyment  of  his  power,  if  effectually  fishing  the  river.  Whether, 
if  a  stranger  without  any  authority  from  the  respondent  were  to  fish  from  the  Torridon  bank,  be 
might,  upon  being  shewn  to  be  a  mere  trespasser,  be  called  to  account  by  the  appellant,  1  will 
not  undertake  to  decide,  but  I  am  inclined  to  think,  that  it  would  not  be  competent  to  the  appel- 
lant to  demand  of  any  person  so  fishing  by  what  authority  he  was  acting,  much  less,  when  the 
respondent  himself  is  fishing  from  his  own  bank  of  the  river,  to  call  upon  him  to  shew  his  titles 
If  the  respondent  cannot  found  himself  upon  a  grant  of  salmon  fishing  from  the  Crown,  then  the 
Crown  has  never  parted  with  the  right  of  fishing  from  the  Torridon  side  of  the  river,  and  the 
acts  of  the  respondent  may  be  an  invasion  of  the  Crown's  rights  which  may  be  prevented  by  the 
Crown,  but  cannot  be  challenged  by  the  appellant. 

The  question  of  the  right  of  the  appellant  to  put  the  respondent  to  proof  of  a  tide  from  the 
Crown  was  so  strongly  insisted  upon,  and  argued  so  fully  on  both  sides,  that  I  have  not  felt 
justified  in  passing  it  by  without  some  observation.  Any  decision  upon  it,  however,  is,  in  my  view 
of  this  case,  wholly  unnecessary,  because  assuming,  that  the  obligation  of  proving  a  right  to 
salmon  fishing  on  the  Tonridon  side  of  the  Balgy  was  imposed  upon  the  respondent,  I  am  of 
opinion  that  he  has  fully  satisfied  it. 

From  the  earliest  information  upon  the  subject,  it  appears,  that  in  the  sixteen^  centtiry  the  lands 
of  Torridon  and  fishings  of  the  same  were  held  immediately  of  the  Crown  by  two  heirs  pcwtiooers 
in  moieties.   In  the  due  of  one  of  the  heirs  porttoners,  the  lands  of  Torritum  and  fiohings  itf  the 
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Bme  are  mentioned  generally ;  but  in  the  title  of  the  other  heir  portioner  there  is  express 
■cndon  of  the  fourth  part  of  the  salmon  fishery  of  the  Balgy.  From  this  I  think  it  may  fairly 
be  inferred,  that  the  general  term  "hshings,"  in  the  title  of  the  first  heir  portioner,  included  the 
fourth  part  of  the  salmon  fishery  of  the  Balgy,  making  together  the  half  of  the  salmon  fishing  in 
the  wdier  of  Balgy  in  question  in  this  case.  Both  these  halves  of  the  lands  of  Torridon,  with 
the  salmcm  fishings,  were  acquired  by  Colin,  Earl  of  Seaforth,  in  the  year  1626.  By  feu  charter, 
dated  respectively  27th  May  1626  and  iith  February  1633,  the  Earl  of  Seaforth  reued  the  two 
halrci  of  the  lands  of  Torridon  to  Kenneth  Mackenzie,  parson  of  Sleat.  In  the  first  of  the 
charter*  the  words  by  which  the  fishings  are  mentioned  are,  "  cum  piscationibus  salmonum  iam  in 
tfuiisa/sis  quam  duicibus,"  and  in  the  latter,  "  cumpiseariis  tarn  in  aquts  salsis  quam  dulcibus." 
U1641  the  parson  of  Sleat  resigned,  in  favour  of  George,  Earl  of  Seaforth,  all  that  had  been 
(EDcd  to  him  by  the  description  of  "all  and  haill  towne  davache  lands  of  Totridon,  with  the 
abnoa  fishing  thereof."  Now  that  the  salmon  fishing  in  the  feu  charters  to  the  parson  of  Sleat, 
lad  consequently  in  his  instrument  of  resignation,  included  the  half  of  the  salmon  fishing  of  the 
nier  of  Balgy,  appears  from  tlie  contract  of  wadset  afterwards  made  on  the  4th  November  1668, 
Ij'vhich  K^netn,  Earl  of  Seaforth,  sold  and  disponed  to  Kenneth  Mackenzie  of  CouU  and  his 
heiri  male  and  assignees,  the  davache  lands  of  Torridon,  with  the  half  of  the  salmon  fishing  of 
the  water  of  Balgy  and  linn  thereof.  After  this  wadset  the  Earls  of  Seaforth  possessed  only  the 
sapehority  in  the  salmon  fishings  in  the  Balgy  ;  and  this  superiority  in  the  salmon  fishings  in  the 
Balgy,  and  the  superiority,  together  with  his  other  possessions,  was  forfeited  to  the  Crown  by  the 
attainder  of  VVilJiam,  Earl  of  Seaforth,  in  17 1 5. 

Upon  the  sale  of  the  forfeited  estates  by  the  Barons  of  Exchequer,  a  Crown  charter  of  resig- 
naiionand  novodamus,  dated  12th  Feb.  1734,  was  issued  in  favour  of  John  Nairn,  which  was 
followed  by  a  Crown  charter  in  favour  of  Lord  Fortrose,  dated  i2tb  Feb.  1741.  Both  these 
insiniments,  after  the  description  of  the  lands  of  Torridon  and  other  lands,  contain  the  word  "  cum 
mis  pertinentibus  piscationibus  tarn  in  aquis  dulcibus  quam  salsis."  A  question  was  made, 
whether  these  words  applied  to  half  of  the  salmon  fishery  of  the  waters  of  the  Balgy  and  linn  ; 
Ihit  it  seems  to  me,  that  no  reasonable  doubt  can  be  entertained  upon  the  subject.  The  descrip- 
tion is  exactly  the  same  as  that  contained  in  the  feu  charters  from  the  Earl  of  Seaforth  to  the 
parson  ttf  Sleat,  which  I  have  shewn  by  the  mdset  of  1668  must  have  included  these  fishing. 
That  the  superiority  of  the  fishings  was  considered  to  be  excluded  in  the  Crown  charter  in  favour 
of  Nairn  and  of  Lord  Fortrose,  ateo  appears  to  be  clear  from  the  fact,  that,  immediately  after  the 
cbaner  in  feivour  of  Lord  Fortrose,  by  a  precept  of  dare  constat  in  favour  of  John  Mackenzie  of 
Torridon,  granted  by  Lord  Fortrose,  as  superior  of  the  lands  of  Torridon,  and  the  other  forfeited 
lindsof  William  Earl  of  Seaforth,  it  was  required  that  John  Mackenzie  should  be  infeft,  amongst 
other  things,  of  the  salmon  fishery  of  the  half  of  the  water  of  Balgy  and  linn  thereof,  to  be  held 
of  l.ord  Fortrose  in  feu  farm  for  payment  of  the  ancient  feu  duty. 

In  the  subsequent  progress  of  titles  down  to  the  respondent  there  is  always  a  disposition  of 
thesabnon  fishing  of  the  Balgy  by  the  same  description,  thus  shewing  a  regular  deduction  of 
the  title  from  the  Crown  downwards  to  the  respondent. 

It  was  ar^ed  for  the  respondent,  that  if  he  failed  to  deduce  a  title  to  the  fishings  from  the 
Crown  he  might  stand  upon  the  deed  of  7th  February  1754,  by  which  Lord  Fortrose  renounced 
and  discharged  the  right  of  reversion  in  the  wadset  of  1668.  This  renunciation  and  discharge 
having  been  followed  by  forty  years'  possession,  it  was  contended,  that  it  constituted  a  good  title 
to  the  salmon  fishery  in  question.  In  support  of  this  view  the  case  of  the  Lord  Advocate  v. 
Sinclair  was  cited,  vbich  decide^l  that  a  charter,  though  granted  a  moh  domino^  was  a  good 
fomdatioa  for  a  title  of  prescription. 

It  seems  to  me  unnecessary  to  consider  the  case  in  this  point  of  view.  The  deed  of  renuncta- 
^  hereby  rendered  the  interest  under  the  wadset  absolute  instead  of  being  redeemable.  The 
wadset  itself,  even  if  the  title  under  it  were  not  traceable  from  the  Crown,  would  be  a  much 
better  foundation  upon  which  to  rest  a  title  a  non  domino^  than  the  renunciation  of  the  right 
of  redemption  by  the  subsequent  deed,  and  1  am  not  prepared  to  say,  that,  as  the  wadset  con- 
tained an  express  grant  of  salmon  fishing,  the  mode  of  fishing  by  rod  and  line  would  not  have 
given  a  title  of  prescription,  but  it  clearly  appears,  that  the  title  of  the  respondent  to  the  salmon 
fishery  in  half  the  water  of  the  Balgy  may  be  traced  upwards  to  the  Crown,  and  that  he  need 
Ml  therefore  have  recourse  to  any  base  title. 

It  is  unnecessary  to  add,  that  the  respondent  having  in  his  title  an  express  mention  of  salmon 
fishings,  the  consideration  of  the  mode  in  which  he  has  exercised  his  right  of  fishing,  or  whether 
he  has  exercised  it  at  all,  becomes  perfectly  immaterial  He  does  not  require  any  evidence  of 
Ae  nature  of  the  right  where  the  grant  is  express,  and  the  title  once  created  by  an  express  grant 
is  not  lost  by  nonuser. 

I  think,  therefore,  that  with  the  alteration  proposed  by  my  noble  and  learned  friend  on  the 
voolsacit,  the  intniocutors  appealed  from  ought  to  be  affirmed. 

Lord  Westbury. — My  Lords,  after  the  opinions  that  have  been  delivered,  it  is  unnecessary 
Oat  1  should  enter  at  length  into  the  consideration  of  the  questimi  \  but  for  the  satisfaction 
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the  parties  I  may  be  permitted  to  say,  that  I  have  examined  the  titles  produced  by  the  respond- 
ent with  very  anxious  care,  and  I  am  decidedly  of  opinion  that  he  has  proved  a  title  derived 
from  the  Crown,  certainly  to  one  fourth  part,  and  I  think  presumably  to  one  half  part,  of  the 
salmon  fishing  of  the  Balgy.  With  regard  to  the  evidence  of  enjoyment,  with  such  a  grant  as 
that,  no  evidence  is  needed,  but  I  may  be  permitted  to  say,  that,  although  it  is  true  in  the  law  of 
Scotland,  as  an  affirmative  proposition,  that  an  ambiguous  grant  of  piscaiiotifs  alone  may 
certainly  be  interpreted  into  a  jus  piscandi  salmoms-,  by  evidence  of  user  by  net  and  coble,  yet 
I  do  not  apprehend  the  law  of  Scotland  to  warrant  this  negative  proposition,  that  no  evidence 
whatever,  except  user  by  net  and  coble,  could  be  sufficient  to  establish  it.  That,  however,  is  a 
mac  obiter  dictumt  not  necessary  for  the  determination  of  this  case.  The  case  here  rests,  1  think, 
clearly  upon  a  title  derived  from  the  Crown  of  one  quarter  part  of  the  jus  iiiscandi  salmones  in 
the  river  Balgy.  But  it  is  impossible  to  deny,  that  if  you  come  to  that  conclusion  with  regard  to 
the  right  of  one  of  the  two  heirs  portioners,  that  very  proposition  appears  of -necessity  to  torohe 
the  same  omclasion  with  regard  to  the  other. 

I  entirely  concur,  therefore,  in  the  proposittcm  of  mynoble  and  learned  friend  on  the  woolsack, 
that  the  title  under  the  Crown  grant  is  not  a  title  by  enjoyment  and  immerooTial  possession,  but 
the  title  under  the  Crown  grant  should  be  made  the  foundation  of  the  respondent's  rights,  and  I 
entirely  concur  with  him,  that,  having  substituted  that  for  the  declaration  made  by  the  Coun 
below,  in  so  far  altering  the  interlocutor,  these  appeals  must  be  dismissed,  but  I  think  they  ought 
to  be  dismissed  without  costs. 

Lord  Colonsay. — My  Lords,  after  the  very  clear  and  elaborate  deduction  of  title  which  was 
given  by  my  noble  and  learned  friend  on  the  woolsack,  it  would  be  improper  for  me  to  detain 
your  Lordships  by  any  recapitulation  of  it.  It  has  been  stated  more  briefly  by  my  noble  and 
learned  friends  opposite,  and  I  have  also  arrived  at  the  conclusion,  that  the  title  of  the  respond- 
ent may  be  traced  up  to  the  Crown,  That  being  so,  it  is  unnecessary  to  go  further,  in  order  to 
shew,  that  he  has  a  right  to  one  half  of  the  salmon  fisheries,  and  that  he  is  entitled  to  resist  sue- 
ceisfully  the  demand  of  the  appellant  to  an  exclusive  right  of  the  fishing  of  the  river.  The  right 
of  the  appellant  himself  to  one  half  of  the  fishing  is  I  think  clear.  His  right  of  fishing  is  clearly 
proved  by  his  use  to  have  been  a  right  of  salmon  fishing.  I  had  no  doubt  of  that  fram  tbe 
commencement  of  the  case.  The  right  of  the  respondent,  tracing  his  title  up  to  the  Crown,  I 
also  thought  had  been  established.  But  I  am  glad  to  find,  that  my  opinion,  as  it  formerly  stood 
on  that  matter,  has  had  much  more  confidence  given  to  it  since  I  have  had  an  opportunity  of 
seeing  in  print  the  older  titles  on  which  it  rests.  When  I  had  to  consider  the  case  formeriy, 
these  documents  were  not  printed.  Observations  were  made  upon  them,  and  they  were  loo';ed 
at  in  manuscript,  but  it  was  possible  that  some  parts  of  them  might  have  escaped  notice,  or  that 
they  might  not  have  b^en  properly  interpreted  as  they  should  have  been  ;  but  on  looking  at  them 
as  they  are  now  before  us,  I  think  they  fully  make  out  the  right  of  at  least  one  of  the  co-heirs, 
and  1  would  say  of  both.  Same  other  points  have  been  noticed  as  to  which  I  would  rather  avoid 
expressing  any  opinion,  because  I  do  not  think  they  are  necessary  to  this  case.  One  of  these 
matters  is,  as  to  the  right  that  tbe  appellant  would  have  had  to  challenge  the  right  of  the  respond- 
ent, if  he  had  himself  not  contended  for  an  exclusive  right  of  fishing.  1  think  there  are  points 
connected  with  that  question  which  have  not  been  fully  developed,  and  as  it  is  not  necessary  for 
this  case  I  would  rather  avoid  expressing  any  opinion  upon  it. 

There  is  another  point  on  which  some  of  my  noble  and  learned  friends  have  expressed  an 
opinion  in  which  I  entirely  concur,  namely,  that  it  is  not  necessary  in  all  cases,  with  a  view  cithCT 
to  convert  a  right  of  fishing  into  a  right  of  salmon  fishing,  or  to  establish  a  right  of  salmtm  fish- 
ing as  against  the  Crown,  that  there  should  be  an  exercise  of  the  right  of  fishing  by  net  and 
cobl& 

That  proposition,  I  think,  is  not  established  in  our  law,  and  I  would  wish  not  to  be  understood 
as  saying  anything  which  might  imply  it,  but  rather  the  contrary.  My  Lords^  with  these 
observations,  I  entirely  concur  in  the  judgment  which  has  been  expressed. 

Lord  Advocate. — My  Lords,  there  ts  a  second  appeal  which  has  to  be  disposed  oC 

Lord  Colonsay. — That  interlocutor  has  to  be  confirmed. 

Lord  Advocate, — Yes,  with  costs  I  presume.   We  got  costs  in  the  Court  below. 

Lord  Chancellor. — The  motion  I  submitted  to  your  Lordships  was  founded  upon  this, 
among  other  things,  that  the  conclusion  of  the  interlocutor  which  related  to  tbe  claim  raised  in 
the  interdict  was  a  proper  conclusion.  I  shall  move  your  Lordships,  that  the  interlocutor  of 
interdict  be  affirmed,  and  the  appeal  dismissed  without  costs. 

Lord  Chelmsford. — Fhere  may  be  a  question  whether  the  appeal  ought  to  be  dismissed 
without  costs.  I  had  some  doubt  whether  the  former  appeal  ooght  to  have  been  dismissed 
without  costs. 

Lord  Chancellor.— My  Lords,  I  think  upon  every  occasion  in  dealing  with  the  question  of 
costs,  which  in  many  appeals,  and  perhaps  in  this  appeal,  is  the  most  substantial  part  of  the 
case^  very  great  care  should  be  taken  that  we  should  act  upon  a  uniform  principle:  The  principle 
which  I  proposed  to  your  Lordships,  in  tbe  first  instance  not  to  give  owts  in  this  aj^ieal  u 
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,iras  this  :  I  looited  upon  the  litigatloTi  as  a  whole.  Tt  was  necessary  to  bring  up 
;cbo4eof  the  litigation.  We  have  altered  the  finding  of  the  Court  below  in  one  very 
Irespe:!,  because  in  place  of  basing  the  right  of  the  respondent  upon  usage  we  have 
|k  upoD  bis  titles.  I  thought  that,  under  these  circumstances,  the  respondent  ceruinly 
ta^  that  the  appeal  should  be  dismissed  with  costs,  and  that  the  more  just  conclusion 
ill  was  to  hold,  that  there  should  be  no  costs  given  to  either  side.  1  think,  that,  although 
:  of  form  there  has  been  a  separate  appeal  upon  the  question  of  interdict,  in  substance 
is  to  be  looked  upon  as  a  whole,  and  the  observations  I  made  apply  to  both  the 

Interlocutors  aj^rmed,  with  an  aUeration^  and  appeals  dismissed. 

fs  Solicitor,  A.  Dobie,  \.on.doJi.—Respondenes  Solicitors^  W.  H.  and.  W.  J.  Sands, 
Mohn  Giabanif  Westminster. 


JULY  23,  [868. 

LES  Murray  Barstow,  Appellant,  v.  Robert  Black  and  Others, 


LVDER  Dunn  Pattison,  Esq.,  Advocate,  ^//(•iKiw/.T/.  John  Henderson, 
I  and  Others,  Respondents, 

-Deathbed— Reduction  ex  cet^te  /«etf— Substitution— Hein  and  Assignees — W,  iy 
te  cao>i  settlement  g<n'e  his  heritage  to  A.,  and  his  heirs  and  assises  tvhaisocver, 
vvtg,v>iikout  prejudice  to  A.*s  rights  and  powers  to  dispone  in  his  lifetime  or  on  deathbed, 
I « the  event  of  A.  dying  intestate  or  without  heirs  of  Ms  bod/y  or  otherwise  disposing  of 
Ejects,  the  same  shall  devolve  to  M. 

[(iffir.ning  judgment),  That  there  was  no  repugnance  in  the  above  disposition,  and  that  this 
*st  M  absolute  disposition  to  A,,  but  that  the  declaration  was  a  sufficient  substitution  of 
I  ^ proi'ision  im  the  events  specified. 

Vity— Coasc^idation — Succession — Deathbed — Heir  of  Provision — W.  by  mortis  cauift 
ittveto  A.  a  superiority,  and  in  the  event  of  A^s  death  without  issue  to  P.,  and  the  residue 
lalate  to  others.  After  the  date  of  the  deed  IV.  acquired  the  dominium  utile,  and  at  his 
\luldboth  dominium  directum  and  dominium  utile.  On  IV.'s death  A.  made  up  titles  ami 
'id  a  coHsotidation  by  proeuraiory  of  resignation  ad  remanentiam,  in  favour  of  himself,  his 
'  end  SMceeswrs.     A.  having  no  issue  made  a  deed  on  deathbed  dealing  with  his  heritable 

I  Tkid  the  dominium  directum  only,  and  not  the  plenum  dominium,  went  to  P.  by  IV.'s 
t  ndthat  the  heir  of  A.  had  title  to  reduce  the  deathbed  deed  of  A.  quoad  the  dtnninium 

Barstow  v.  Black. 

ins  an  action  of  reduction  of  a  trust  disposition,  dated  iith  June  1860^  and  two  codicils 
I  lyb  and  14th  June  i860,  made  by  Alexander  Dunn,  who  died  on  15th  June  i86a  His 
1  bw  »as  William  Park,  his  nephew. 
™i«  Dunn  had  acquired  right  to  several  lands  and  heritages  through  succession  to  his 
il  brother  William  Dunn.   Other  lands  he  had  acquired  by  conquest.   The  trust  disposi- 
i  codicils  were  subscribed  by  the  testator  a  few  days  before  his  death,  on  deathbed.  The 
1  la*  soaght  to  reduce  these  so  far  as  concerned  the  lands  and  heritages  thereby  alioiated 
P>tju(ti».  The  deed  of  settlement  of  William  Dunn,  who  died  in  1830,  disponed  the 
Ik  '^^"^^    his  brother  Atetander  Dunn,  and  his  heirs  and  assignees  whomsoever, 
this  declaration,  ''declaring,  as  it  is  hereby  specially  provided  and  de:lared,  but  with- 
^Mke  in  any  respect  to,  or  limitation  of  the  right  and  powers  of,  the  said  Alexander  Dunn, 
fiod  by  virtue  of  the  conveyance  in  his  favour  before  written,  to  exercise  the  most  full  and 
T  control  in  the  disposal  of  the  said  estates  and  eflTects,  either  during  his  lifetime  or  by 
ems  or  other  writings,  to  take  effect  at  his  death,  thit  in  the  event  of  his  dying  intestate, 
>t3oa[  Inviag  heirs  of  bis  body,  and  of  his  not  otherwise  disposing  of  the  subjects  and 


:  previous  reports  3  MacpV  779;  4  Macph.  SSS.'io*:  37  Sc.  Jur.  284,  397.570. 
I  be  Ap.  392 ;  6  Macpk  H.  L.  147  i  40  Sc.  Jur.  643. 
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estates  hereby  conveyed  to  faim,  the  same  shall  fall  and  devolve,  and  accordingly  1  do  hereby,  in 
these  events,  but  under  the  burdens  and  provisions  before  written,  dispone  alienate,  and  convey 
my  said  subjects  and  estates,  heritable  and  moveable,  to  the  po'sons^  and  in  the  terms  after 

mentioned." 

The  heir  at  law,  and  his  curator  bonis  Charles  Murray  Barstow,  contended,  that  Alexander 
Dunn's  trust  settlement  and  codicils  were  reducible  ex  capite  Ucti  as  regards  the  lands  acquired 
by  him  from  his  brother  William,  as  well  as  those  acquired  by  Alexander  himself. 

The  Second  Division,  by  interlocutor  dated  27th  March  1865,  (recalling  Lord  Jerviswoode*s 
interlo:utor  of  10th  January  1865,)  sustained  the  pursuer's  title  to  reduce,  so  far  as  the  same 
operated  as  a  conveyance  of  the  heritable  estate  formerly  belonging  to  William  Dunn.  Against 
that  interlocutor  the  heir  at  law  appealed. 

The  appellant,  in  bis  printed  case,  stated  the  following  reasons  for  reversing  the  interlocutors  :— 

I.  The  whole  heritable  estates  which  form  the  subject  of  the  aaion,  belonged  to,  and  were  vested 
in,  the  deceased  Alexander  Dunn,  as  absolute  and  unlimited  fiar,  and  the  objections  to  the  tide  of 
the  appellant's  ward,  Witlam  Park,  as  Alexander  Dunn's  heir  at  law,  to  reduce  his  deathbed 
deed,  were  and  are  wholly  unfounded.  2.  The  deed  of  William  Dunn,  founded  on  by  die 
respondents,  is  insufficient  to  support  their  objections,  or  to  afford  any  sufficient  title  and  interest 
to  insist  in  these  ;  as  at  Alexander  Dunn's  death  the  succession  to  the  said  estates  opened 
under  the  existing  titles  and  investitures  thereof  to  Alexander  Dunn's  heir  at  law,  and  the  deed 
of  William  Dunn  contains  no  provision  or  substitution  affecting,  or  capable  of  being  made  to 
affect,  the  said  tides  and  investitures.  3.  The  alleged  clause  of  substitution  founded  on  by  ths 
respondents  is  repugnant  to  the  disposition  of  the  said  deed  of  William  Dunn,  and  is  void. 
4.  A  disposition  in  the  terms  of  William  Dunn's  deed,  to  an  individual  and  his  heirs  and 
assignees  whomsoever,  cannot  be  effectually  qualified  by  any  destination  over,  or  substitution  of 
heirs,  $.  Estates  disponed  absolutely  to  an  individual  and  his  heirs  and  assignees  whomsoever, 
in  the  terms  and  form  employed  in  William  Dunn's  deed,  cannot,  at  the  death  of  the  institute, 
and  after  having  become  vested  in  him  as  absolute  fiar,  be  conditionally  transferred  to  diffmitf 
heirs  by  means  of  a  clause  in  the  terms  and  form  of  the  declaration  founded  on  by  the  respond* 
ents.  6.  Assuming  that  it  was  the  purpose  of  the  dedaraticm  in  William  Dunn's  deed  to  make 
a  new  distribucion  of  his  estates  to  come  into  eflfect,  in  the  events  specified  in  the  declaration,  at 
Alexander  Dunn's  death,  and  intended  to  have  the  effect,  at  that  date  and  in  these  events,  «f 
transferring  the  fee  conferred  on  and  taken  up  by  Alexander  Dunn  to  Che  various  other  perstms 
natned  in  the  said  declaration,— such  purpose  could  not  be  effected,  and  was  not  effectually 
expressed  by  that  clause ;  inasmuch  as  (1.)  if  the  declaration  bs  regarded  as  a  mere  destinatiiKi 
or  nomination  of  heirs,  the  law  of  Scotland  does  not  admit  of  such  purpose  being  effected  by 
mere  words  of  destination,  or  by  a  mere  nomination  of  heirs.  Such  purpose  on  the  part  of  the 
author  of  a  deed  like  William  Dunn's,  disponing  his  whole  estates  in  unlimited  fee,  to  an  indi- 
vidual named  and  his  heirs,  implies  and  requires,  not  merely  a  nominadon  of  heirs  to  the  original 
disponee,  but  the  making  of  a  new  and  different  disposition  of  the  estate  on  his  death  ;  and  (2.) 
if  the  declaration  be  regarded  as  a  new  disposition  or  the  estates  to  come  into  effect,  in  the  events 
specilied,  on  the  death  of  Alexander  Dunn,  such  a  disposition  is  incompetent,  by  the  law  of 
Scotland,  according  to  which  law  a  present  act  of  conveyance  by  the  proprietor  is  essential  to 
the  validity  of  a  conveyance  of  land,  and  a  proprietor  cannot  dispone  his  estates  after  he  is  deid, 
and  after  those  estates  have  become  the  absolute  prop^yof  his  heir  or  disponee.  7.  There  has 
been  a  failure  of  the  conditions  on  which  the  allied  substitution  in  fovour  of  the  respondents 
was  dependent.  Alexander  Dunn  has  not  died  intestate ;  but  has  died  leaving  a  seitkme&t 
which  effectually  dUposes  of  his  moveable  estate,  being  the  only  put  of  his  estates  upon  wludi 
he  could  test  8.  The  conditions  of  the  declaration  have  also  uuled,  inasmuch  as  Alexander 
Dunn  otherwise  disposed  of  the  heritable  subjects  and  estates  conveyed  by  William  Dunn's  deed. 
The  tittes  completed  by  him  in  effect  left  the  estates  to  descend  to  his  heir  at  law ;  and  no 
express  conveyance  was  requisite  to  enable  him  so  to  leave  the  estates.  ^.  The  destination  said 
to  be  contained  in  the  declaration  of  William  Dunn's  deed  was  extinguished  in  the  person  of 
Alexander  Dunn  by  his  succession  to  the  estates,  his  entire  freedom  from  the  said  destination, 
and  bis  completion  of  his  titles  under  the  old  investitures.  10.  With  respect  to  the  subjects  and 
estates  to  which  Alexander  Dunn  obtained  charters  from  the  superior  in  favour  of  himself  and 
his  heirs  and  assignees,  any  destination  contained  in  William  Dunn's  deed  was  thereby  evacuated. 

I I.  With  respect  to  the  superiority  and  property  of  the  lands  of  Boquhanran,  and  the  dominium 
utile  of  the  lands  of  Kilbowie,  and  also  any  other  subjects  in  a  similar  situation,  the  effect  of  the 
titles  completed  by  Alexander  Dunn,  and  of  his  resignation  ad  remanentiam  and  acceptance 
thereof,  was  to  extinguish  all  claims  under  the  alleged  personal  destination  in  William's  deed,  either 
as  regards  the  property  or  superiority,  and  to  leave  the  plenum  dominium  to  be  taken  up  by  the 
heir  at  law  of  Alexander  Dunn  entirely  unaffected  by  any  destination  in  William  Dunn's  deed. 
12.  At  all  events,  as  to  dominium  »A7« of  Kilbowie,  and  the  dominium  utileolS  Boquhanran, 
Alexander  Dunn' s  resignations  ad  remanmtiam  of  these  subjects  exclude  any  claim  to  these  by 
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any  of  the  respondents,  and  extinguish  all  objections  to  the  appellant's  title  to  sue  a  reduction  of 
iUeiander  Dunn's  dea&bed  deed  so  far  as  it  relates  to  these  subjects. 


Pattison  V.  Henderson. 

The  settlement  of  William  Dunn  also  contained  this  clause : — "  In  the  yf«/  place,  I  Evoride 
and  appoint,  that  my  lands  in  the  parish  of  Kil[>atrick,  exclusive  of  the  cotton  mills  and  houses, 
ground  and  gardens,  connected  therewith,  and  of  the  reservoirs,  dams,  and  other  appurtenances 
thereto  belonging,  and  of  my  right  and  interest  in  any  locbs  and  other  waters  necessary  for 
earning  on  the  said  mills,  and  alio  exclusive  of  my  lands  of  Duntiglennan  after  mentioned,  shall 
be  divided  into  three  parts,  and  shall  fall  to  the  respective  persons  after  mentioned,  namely,  my 
buds  of  Mountblow  and  Dalmuir,  and  the  superiority  of  that  part  of  the  lands  of  Boqulumran, 
feued  out  by  the  late  Sir  Charles  Edmonstone  to  Edward  Collins  of  Dalmuir,  with  the  feu  duty 
of  ^300  sterling,  and  casualties  of  superiority  thereto  attached,  shall  fall  and  devolve  to  the 
eldest  lawful  son  of  the  said  Janet  Park  or  Pattison,  my  niece,  whom  failing,  to  the  next  eldest 
sonriving  lawful  son  of  the  said  Janet  Parle  or  Pattison  who  may  be  in  life  when  the  succession 
opens  up  after  the  death  of  the  said  Alexander  Dunn,  my  brother,  and  failing  sons,  to  the  eldest 
lawfid  (uwhter  of  the  said  Janet  Park  or  Pattison,  whom  also  iailing,  to  ue  next  eldest  sur- 
viving Uwnil  dawhter  of  the  said  Janet  Park  or  Pattison  who  may  be  in  life  when  the  succession 
opens  up  after  the  death  of  the  said  Alexander  Dunn,  my  brother;  whom  aU  failing,  to  my 
residuary  legatee  after  mentioned." 

After  the  date  of  the  deed,  William  Dunn  purchased  the  dominium  utile  of  the  lands  of 
Boquhanran.  He  did  not,  however,  consolidate  the  property  with  the  superiority,  but  possessed 
the  two  feudal  estates  on  separate  titles.  He  died  in  1849.  Alexander  Dunn,  instead  of  making 
iq>  a  title  as  disponee  tmder  the  deed  of  settlement,  made  up  titles  by  entry  as  heir  at  law  to  the 
various  estates  of  his  brother,  including  the  dominium  utile  of  Boquhanran.  Alexander  Dunn, 
m  1852,  consolidated  the  property  and  superiority  of  Boquhanran.  Mr.  Alexander  Dunn 
Pattison,  the  eldest  son  of  Mrs.  Janet  Park  or  Pattison,  and  pursuer  of  the  second  action, 
contended,  that,  by  the  consolidation,  Alexander  Dunn  evacuated  the  residuary  destination,  in  so 
far  as  regarded  the  lands  of  Boquhanran,  and  also  subjected  the  entire  estate  to  the  destination 
;qipointed  with  respect  to  the  superiority,  under  which  it  would  pass  to  the  said  A.  D.  Pattison.' 

The  Second  Division  held  the  first  of  these  points  in  favour  of  Alexander  D.  Pattison,  but  not 
dte  seccmd  ;  whereupon  the  pursuer,  A.  D.  Pattison,  appealed. 

The  appellant  in  mspnntedcase  stated  the  following  reasons  for  reversing  the  interloaitor  :— 
I.  Because  the  estate  olS  superiority  provided  to  the  appellant  under  the  substitution  in  William 
Dimn's  settlement,  was  in  its  nature  capable  of  comprehending  the  plenum  dominium  of  the 
hods  in  question  ;  and  because  the  subsequent  consolidation  of  the  base  fee  with  the  superiority 
extinguished  the  base  fee  as  a  separate  estate,  and  subjected  the  consolidated  estate  to  the 
deitination  of  the  leading  title.  2.  Because  the  resignation  ad remanentiam  made  by  Alexander 
Dunn,  the  institute  under  the  said  settlement,  in  the  hands  of  himself  as  superior,  was  equiva- 
lent to  an  alienation,  and  had  the  elTect  of  evacuating  the  substitution  in  favour  of  the  residuary 
legatees  of  the  settlement,  and  of  defeating  their  expectant  succession  to  the  surrendered  estate. 
5.  Because  by  the  said  consolidation,  no  new  destination  was  impressed  upon  the  consolidated 
estate;  and  because  the  alleged  destination  to  the  heir  at  law  is  not,  in  fact,  contained  in  the 
procuratory  of  resignation  by  which  the  consolidation  was  effected.  4.  Because  in  a  resignation 
trf  a  base  fee  to  the  superior,  ad  remanentiam,  and  for  the  purpose  of  consolidation,  a  destination 
10  heirs  other  than  those  of  the  superiority  is  repugnant  to  the  nature  of  the  grant,  and  ought  in 
construction  to  be  rejected.  5.  Because  the  appellant  does  not  take  the  estate  in  question  as 
succession  of  Alexander  Dunn,  but  takes  it  as  an  heir  of  provision  under  William  Dunn's  settle- 
ment ;  and  he  has  therefore  a  title  to  sue  this  action  of  reduction  in  a  question  with  Alexander 
Ihinn's  representatives.  6.  Because,  even  if  it  were  held,  that  any  part  of  the  estate  accruing 
to  the  appellant  is  succession  of  Alexander  Dunn,  the  appellant  would  still  be  entitled,  in  the 
character  of  his  disponee  or  heir  of  provision,  to  reduce  his  last  settlement,  as  having  been 
executed  on  deathbed.  7.  Because  the  estate  claimed  by  the  appellant  being  an  estate  of 
inheritance,  there  are  no  grounds  for  inferring  an  equitable  obligation  on  his  part  to  communicate 
the  benefit  of  any  part  of  it  to  the  other  party  or  parties ;  or  for  imposing  any  restriction  uptm 
his  title  to  reduce  the  deed  by  which  that  estate  was  alienated  on  deathbed  to  his  prejudice. 

.Sir  R,  Palmer  Q.C.,  Moncreiff  D.F.,  and  Anderson  Q.C.,  for  appellant  Barstow.  Ijtrd 
Adifocate  (Gordon),  Mellish  Q.C.,  and  J*.  7".  Andenon,  for  the  respondent  Black,  y.  Pearson 
Q.C.,  and  G.  Young,  for  appellant  and  respondent  Pattison.  Xhi$ee  Q.C.,  and  Ju'nnear,  for 
other  parties. 

Cur,  adv.  vult. 

II.         *  5  N 
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Lord  Chancellor  Cairns.— My  Lords,  die  first  of  the  appeals  now  to  be  considered  by 
your  Lordships  has  arisen  out  of  an  action  commenced  in  the  Court  of  Session  in  1862,  by  the 
curator  bonis  of  William  Park,  a  lunatic.  William  Park  is  heir  at  law  of  Alexander  Dunn.  Tbe 
object  of  the  action  is  to  reduce,  ex  capite  UcH^  a  disposition  made  by  Alexander  Dumi  of 
heriuble  property,  some  part  of  which  he  had  himself  acquired,  and  to  the  other  part  which 
he  had  succeeded  under  a  disposition  made  by  his  brother,  William  Dmin.  It  is  with  the  i 
property  derived  by  Alexander  Dunn  under  the  disposition  of  WilUam  Dunn,  that  this  appeal  ii  j 
concerned. 

That  the  deed,  executed  by  Alexander  Dunn  with  reference  to  this  property,  was  a  deathbed 
deed  according  to  the  law  of  Scotland  on  the  subject  was  not  denied  by  the  defenders  in  the 
acticm.  But  tbe  defenders  contended,  that,  by  the  law  of  Scotland,  the  heir  cannot  reduce  1 
deed  ^  capite  lectin  unless  he  can  shew  himself  damni6ed  by  it,  that  is  to  say,  unless  he  cii 
sheVf  that  if  the  deathbed  deed  were  reduced,  he,  the  heir,  would  take  the  property.  And  k 
was  insisted  for  the  defenders,  that  if  Alexander  Dunn's  deed  had  not  been  executed,  or  im 
to  be  set  aside,  the  heir  of  Alexander  Dunn  would  not  take  the  property,  but  that  it  would  go 
over  under  the  deed  of  William  Dunn  to  other  parties.  The  heir  of  Alexander  Dunn,  cm  & 
other  band,  contended,  that  this  dispo^tion  or  limitation  over  in  the  deed  of  William  Dunn  us 
inoperative,  and  that  the  first  or  ruling  disposition  in  the  deed  of  William  Dunn  to  "  Alexanda 
Dunn,  his  heirs  and  assignees  whomsoever,"  remains  undisturbed,  and  gives  the|heir  of  Alexander 
a  nght  to  reduce  the  deathbed  deed. 

The  Lord  Ordinary,  by  his  interlocutor  of  the  loth  of  January  1865,  decided  in  favour  of  tie 
right  of  the  heir  of  Alexander  Dunn,  the  appellant  in  the  first  appeal,  to  reduce  tbe  disposina 
made  by  Alexander  Dunn  of  his  heritable  property.  This  interlocutor  was  recalled  by  tbe  Lordi 
of  the  Second  Division  in  their  interlocutor  of  the  27th  March  1865,  their  Lordships  sustainin; 
the  objection  to  the  title  of  the  heir  of  Alexander,  to  sue  for  a  reduction  of  tbe  de«j,  guotd  tbe  J 
eitate  of  William  Dunn,  and  it  is  against  this  interlocutor  that  the  heir  of  Alexancter  Dunnnnr  j 
appeals  to  your  Lordships. 

Your  Lordships  have  therefOTe  to  determine  the  construction  and  operation  of  the  deed  of  j 
William  Dunn.  It  i»  dated  the  17th  of  April  18^  and  is  a  disposition  and  deed  of  settJemeat,  | 
not  by  way  of  trust,  but  operating  as  a  i&  presenti  feudal  conveyance.  j 

I  will  read  shortly  the  first  words  of  disposition — "  I,  William  Dunn,  have  given,  granted,  and , 
disponed,  as  I  hereby  do  give,  grant,  and  dispone,  alienate,  convey,  and  make  over  from  me  1 
after  my  death,  to  and  in  favour  of  Alexander  Dunn,  and  his  heirs  and  assignees  whomsoever,  * 
all  and  sundry  lands,  etc.,  with  and  under  the  burdens  and  conditions  lowing."  Then  fotta*  \ 
provinons  as  to  various  legacies  and  annuities,  and  an  appointment  of  Alexander  Dunn 
executor. 

The  deed,  after  the  nomination  of  the  executors,  proceeds  thus : — "  Declaring  as  it  is  hereby 
specially  provided  and  declared,  but  without  prejudice  in  any  respect  to  or  limitation  of  the  . 
rights  and  powers  of  the  said  Alexander  Dunn,  under  and  by  virtue  of  the  conveyance  in  bis  ; 
favour  before  written,  to  exercise  the  most  full  and  absolute  control  in  the  disposal  of  the  said  ■ 
estates  and  effects  either  during  his  lifetime,  or  by  settlements  in  other  writings  to  take  effect  it  . 
his  death,  that  in  the  event  of  his  dying  intestate,  and  without  leaving  heirs  or  his  body,  and  of  ' 
his  not  otherwise  disposing  of  the  subjects  and  estates  hereby  conveyed  to  him,  the  sameshal  , 
fall  and  devolve,  and,  accordingly,  I  do  hereby,  in  these  events,  but  under  the  burdens  and  pRH  \ 
visions  before  written,  dispone,  alienate,  and  convey  my  said  subjects  and  estates,  heritable  vA  \ 
moveaUe,  to  the  persons  and  in  the  terms  after  mentimed."  Then  follows  a  sjpeclficatioo  of  tbe  | 
persons  to  whom,  and  among  whom,  the  property^was  to  go  over  and  be  divided  in  tbe  etoti  ! 
thus  described,  among  whom  are  the  respondents,  or  some  of  them. 

In  the  argument  at  your  Lordships'  bar,  it  was  strenuously  contended  on  behalf  of  the  j 
respondents,  that  by  reason  of  the  form  of  limitation  or  substitution  which  I  have  just  read,  tbe  \ 
words  of  the  leading  disposition  at  the  commencement  of  the  deed  must  be  modified,  and  thai  \ 
tbe  disposition  to  Alexander  Dunn,  his  heirs  and  assignees  whomsoever,  must  be  read  as  a  dis-  j 
position  to  Alexander  Dunn,  and  the  heirs  of  his  body.  The  deed,  it  was  argued,  n-ould  tbns  ; 
run  aptly  and  consistently  as  a  disposition  to  Alexander  Dunn,  and  the  heirs  of  his  body,  whba  ' 
regular  and  proper  substitution,  on  termination  of  Alexander  Dunn's  estate  tail,  by  faihue «  : 
heirs  of  his  body  at  his  death. 

I  find  myself,  after  a  careful  consideration  of  tbe  argument  in  support  of  it,  wholly  onaWe  to  , 
adopt  this  construction.  In  the  first  place,  the  words  "heirs  and  assigneeswhomsoever''aM*w 
to  me  to  be  words  which  would  naturally  be  used,  not  as  the  equivalent  of,  but  in  contradistiocnai 
to,  the  words  "heirs  of  the  body,'*  and  in  this  sense,  as  the  Lord  Justice  Clerk  says,  tbe>'hw^ 
in  Scotch  conveyancing,  a  technical  meaning  which  never  varies.  In  the  next  place,  even  after 
doing  vit^eoce  to  the  wtuids**  heirs  and  assignees  whomsoever,"  by  reducing  them  to  the  meuB^ 
of  "heirs  of  the  body,"  we  should  not  after  all  have  reconciled  the  first  disposition  with  die 
limitation  over  or  sub^tution,  in  as  much  as  this  substitution  is  to  take  effect,  not  on 
heirs  criT  the  body  generally,  but  only  in  the  event  of  Alexander  Dunn  not  loiving  heirs  of  htf 
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[Aat  13,  as  vas  admitted,  leaving  heirs  of  his  body  at  his  death.    But  further  than  this, 
satmiag,  that  a  general  disposition  to  Alexander  and  his  heirs,  followed  by  a  limitation 
rAiexander  die  without  heirs  of  his  body,  might  be  moulded  into  a  disposition  to  Alexander, 
beirs  of  bis  body,  I  am  not  aware  of  any  authority  for  doing  this,  when  the  gift  or 
I  over  is  to  lake  meet,  not  merely  on  Alexander  dying  without  heirs  of  his  body,  but  on 
<x  concurrence  of  another  event,. namely,  the  non-disposition,  either  mortis  causd 
'vms,  of  the  property  by  Alexander, 
ng,  dierefore,  as  I  am  compelled  to  advise  your  Lordships  to  do,  this  construction,  I 
;  to  inquire  whether  there  is  anything  to  prevent  the  disposition  taking  effect,  according 
^amtra!  meaning  of  the  words  used  in  the  deed.    No  person  reading  over  the  deed  could, 
fopinion,  entertain  any  doubt,  that  what  William  Dunn  meant  was,  that  his  brother 
St  should  be  to  alt  intents  and  purposes  absolute  fiar  and  owner  of  the  estates,  with 
powers  of  disposition  over  the  estates,  but  that  if  Alexander  should  not  dispose  of  the 
,  and  should  die  childless,  the  estates  should  go  over.    This  limitation  over  is  one  which, 
[i^ioR,  would  in  an  English  deed  or  will  be  invalid,  because  by  English  law  you  cannot, 
'  •■  spealdng^  make  a  man  absolute  owner  of  an  estate  dependent  on  the  absolute  owner 

ising  his  ri^s  of  ownership  by  disposition. 
Ipoadon  of  an  unlimited  iiar  with  a  conditional  gift  over  is  tmknown  to  the.  English  law. 
'' :  position  of  an  unlimited  fiar,  that  is,  a  fiar  with  unlimited  power  of  ownership,  and 
m  followed  by  substitutions  or  limitations  over  is  well  known  to  the  Scotch  law.  ]t 
tin  my  opinion,  have  been  a  perfectly  good  disposition  to  have  settled  these  estates  on 
'  Dmu},  his  heirs  and  assignees,  with  a  limitation  over  to  other  persons  in  the  event  cf 
■Dunn  dying  childless.  Under  such  a  settlement,  Alexander  Dunn  would  have  had  an 
'  power  of  disposition  over  the  estates,  and,  in  my  opinion,  the  words  of  apparent  con- 
ic*, "in  the  event  of  his  not  disposing  of  his  estates,"  are  not  more  than  a  recognition  of 
rof  ^ispoutitm  which  was  by  Scotch  law  inherent  in  the  estate  given  to  Alexander 

foie  propose  to  move  your  Lordships,  that  the  interlocutor  of  the  27th  March  1865, 
ed  in  the  first  action,  should,  with  one  variation  which  I  shall  afterwards  mention,  be 
,  and  the  appeal  of  Barstow  in  that  action  be  dismissed  with  costs. 
i ucond action^  and  in  the  appeals  arising  out  of  it,  another  question  has  arisen  in  this 
Elbe  disposition  over  in  William  Dunn's  settlement  professed  to  carry  to  Mr.  Dunn 
n  the  superiority  of  Boquhanran.  William  Dunn,  after  the  date  of  this  settlement, 
I  tat  dominium  utile  in  fioquhanram,  and  this  dominium  utile  passing  to  Alexando"  Dunn, 
der  Dunn)  completed  his  title  to  it  in  1852,  and  by  proper  instruments  and  convey- 
ted  a  consolidation  of  the  dominium  utile  with  the  dominium  directum^  which  at  dial 
Dged  to  him  under  the  leading  disposition  in  William  Dunn's  deed, 
[pann  Pattison  contends,  that  this  consolidation  enured  to  his  benefit,  and  that  he  is  now 
Mm  to  the  superiority  of  Boquhanran  merely,  which  is  mentioned  in  the  deed,  but  to  the 
tJoKHtum  of  Boquhanran,  or,  in  other  words,  to  the  superiority  plus  the  dominium  utile. 
•■  destination  of  the  dominium  utile  to  the  residuary  legatees  in  the  settlement  of  William 
seracuated  by  the  acts  of  Alexander  Dunn,  I  have  no  doubt ;  but  that^  according  to  the 
trf  Mr.  Dunn  Pattison,  he  can  benefit  by  the  evacuation,  I  feel  compelled,  after  much 
,  to  reject.    I  think  the  conclusion  of  the  majority  of  the  learned  Judges  in  the  Court 
1  was  on  this  question  also  correct,  and  that  Mr.  Dunn  Pattison  was  never  intended  by 
'  Donn  to  have  more,  and  that  he  cannot  claim  more,  than  what  the  deed  of  William 
i  giTO  him,  namely,  the  superiority  of  Boquhanran  without  the  dominium  utile,  which 
utile  must  be  severed  horn  dominium  directum  for  the  benefit  of  Alexander  Dunn's 
thw.  The  reasons  which  lead  me  to  this  conclusion  are  those  given  by  Lord  Cowan  amd 

Jnstits         which  I  do  not  think  it  necessary  to  repeat 
ilinuted  right  ct  Alexander  Dunn's  heir  at  law  as  to  the  dominium  utile  of  Boquhanran 
I  it  seems  to  me,  either  overlooked  by  or  not  sufficiently  pressed  upon,  the  Court  when  the 
ntor  of  the  27th  March  1865  in  the  first  action  was  made,  and  a  variation  must  now  be 
that  interlocutor,  in  order  to  sustain  the  right  of  the  heir  of  Alexander  Dunn  to  reduce 
«iibed  deed  quoad  the  dominium  utile  of  Boquhanran.  Had  the  appeal  in  the  first  action 
tbdrbeen  directed  mo'ely  or  mainly  to  obtain  this  variation,  I  should  have  thought,  that 
Honild,hc  given  against  the  heir,  but  as  he  raised  in  that  appeal  the  much  broader  and 
[^iwtiMi,  on  which  he  has  failed,  I  think  the  first  appeal  should  be  dismissed  with  costs.;; 
m  second  action  I  propose  to  move  your  Lordships,  that,  inasmuch  as  both  Uie  appeals 
|Biied,  if  you  concur  in  the  opinion  I  have  expressed,  they  should  all  be  dismissed  with 

Ewna/fod  in  the  interlocutor,  which  I  should  humbly  offer  as  the  proper  one  to  be  made, 
Inn  thus :  Declare  that  the  pursuer,  as  curator  for  the  heir  at  law  of  Alexander  Dunn, 
title  to  sue  for  reduction  of  the  trust  disposition  of  the  said  Alexander  Dunn,  in  so  far 
■conveys         dominium  of  thz  lands  of  Boquhanran,  but  only  to  the^ect  of  enabling  the 

5Na 


Digitized  by 


Google 


1648 


REPORTS  OF  SCOTCH  APPEAI5. 


said  curator  to  vindicate  the  claim  of  the  said  heir  at  law  as  such  to  the  dominium  utile  of  tbe 
said  lands,  subject  to  such  feu  duty  or  other  rights  as  would  have  been  exigible  by  or  have 
belonged  to  the  owner  of  the  dominium  directum  '\ix\i^'c^  had  beennoconsolidation  by  Alexanda 
Dunn,  and  remit  to  the  Court  of  Session,  with  this  declaration,  to  proceed  in  accordaitM  thefr 
with,  subject  to  this  declaration,  and  remit.    I  shall  move  your  Lordships  to  affirm  the  intcfj 
locutor  appealed  from,  and  dismiss,  as  I  have  said,  the  appeal  with  costs.  J 
I  have  reason  to  know,  that  those  of  your  Lordships  who  have  heard  this  appeal,  and  aRi 
present,  concur  in  a  measure  with  the  conclusion  at  which  I  have  arrived.    But  I  have  had 
communication  from  my  noble  and  learned  friend  Lord  Cranworth,  who  is  prevented  bf 
indisposition  from  attending  the  H  ouse  to-day,  in  which  it  is  proper  that  I  should  tell  your  Lont  \ 
ships,  that  he  states,  that  in  the  first  appeal  he  concurs  in  the  omnion  which  I  have  expiesa^ ' 
though  he  has  had  doubts  upon  it ;  but  in  the  second  he  is  unable  to  concur.    He  thinks,  tlai 
when  Alexander  Dunn  had  become  absolute  owner  both  of  the  superiority  and  of  the  dmimm 
uHUf  he  caused  them  ever  afterwards  to  go  together,  and  the  ownership  of  the  property  must  fS 
with  the  superiority. 

Lord  Westburv. — My  Lords,  I  might  properly  content  myself  with  expressing  my  coonr 
rence  in  the  conclusion  of^my  noble  and  learned  friend  on  the  woolsack ;  but  the  range  of  arg» 
mentat  the  bar  was  so  wide,  and  embraced  so  many  topics  of  importance,  that  I  have  thoa^it 
right  to  commit  to  paper  the  opinion  which  1  have  formed  upon  the  various  points  in  the  cast 

The  first  question  relates  to  the  validity  of  the  conditional  substitution  contained  in  the  deedif ' 
William  Dunn.  There  has  been  much  argument  at  the  bar  on  matters  which  I  have  alf3}i 
thought  were  well  settled  in  Scotch  jurisprudence.  If  a  destination  be  made  to  A,  his  heirsiM 
assignees  whatsoever,  there  is  no  room  for  further  disposition,  because  tbe  whole  propeityud 
right  of  ownership  are  comprised  in  and  exhausted  by  the  first  disposition,  which  in  tbe  hf{n-j 
thesis  of  law  will  never  come  to  an  end.  In  such  a  case  nothing  remains  to  form  the  subjearf 
ulterior  ownership.  But  a  complete  disposition  of  this  nature  may  be  followed  by  a  conditiool 
sutMtitution,  that  is,  by  a  new  disposition  or  gift  depending  on  a  contingent  event,  the  dcdaitl 
effect  of  which,  riiould  it  occur,  is  to  reduce  or  put  an  end  to  the  anterior  disposition,  and  ^ 
birth  to  a  new  or  substitutionary  gift.  The  condition,  when  purified,  puts  an  end  to  the  m 
disposition  and  introduces  the  second.  ; 


This  is  the  proper  province  of  a  conditional  substitution.  In  the  Endish  law  of  real  prt^dVi 
it  is  Cidied  a  conditional  limitation  ;  but  there  is  this  important  dinerence  between  tbe  rMi 
systems ;  hy  the  English  law  the  grantee  in  fee,  subject  to  a  shifting  use  or  a  conditional  lin^ 
ation,  cannot  defeat  the  limitation  or  prevent  its  taking  effect ;  but  in  Scodand  the  first  diqnoen 
is  absolute  fiar,  and,  unless  fettered,  may,  by  alienation  irtter  vivos  or  settlement  mortis  ch4| 
make  an  absolute  conveyance  of  the  estate.  , 
Various  examples  may  be  given  of  conditional  substitutions.  If  lands  at  X  are  dispffliedtoV 
his  heirs  and  assignees  whatsoever,  subject  to  a  proviso  that,  if  tbe  lands  of  Y  shall  descend  w 
A,  then  the  lands  at  X  shall  go  and  be  disponed  to  B  and  his  heirs  ;  the  descent  of  the  lands  cj 
Y  is  a  contingency  which,  when  it  occurs,  operates  by  way  of  condition  to  defeat  the  dispoalia. 
to  A  and  his  heirs,  and  gives  rise  to  the  ulterior  disposition  to  B  and  his  heirs,  which  is  tberefon; 
properly  called  a  conditional  substitution.  So  if  the  condition  be,  that,  if  A,  to  whom  laAdsutl 
disponed  in  fee,  shall  die  without  leaving  issue  living  at  his  deaths  the  lands  shall  go  and  be  dis*  i 
poned  to  Band  bis  heirs,  the  gift  to  B  is  a  conditional  substitution  ;  and  whether  it  takes  effeaoc; 
not  will  be  ascertained  at  tbe  death  of  A.  But  if  the  disposition  he  to  A,  his  heirs  and  assigatMl 
whomsoever,  and  on  his  dj^i^  without  issue,  then  to  B  and  lus  heirs,  (an  event  which  may  Mt- 
happen  for  several  goierations,)  tbe  better  construction  would  seem  to  b^  that  the  disposinti 
to  A,  his  heirs  and  assignees  whatsoeivr,  shall  be  read  as  if  it  had  been  to  A  and  die  hrirs  of  ^ 
body,  whom  failing,  to  B  and  his  heirs  ;  and  thus  the  gift  to  B  becomes  a  simple  and  not  a  cob-  i 
ditional  substitution.  In  the  nomenclature  of  English  law  the  gift  to  B  and  his  heirs  in  the  cas^  ] 
supposed  would  be  a  remainder  and  not  a  conditional  limitation,  tbe  diflference  beingt  that  tbe  \ 
remainder  expects  and  awaits  the  termination  of'  the  antecedent  particular  estate,  whereas  a  j 
conditional  limitation  defeats  and  puts  an  end  to  it  Therefore,  in  English  law,  there  can  be  d*  j 
remainder  limited  after  an  estate  in  fee  simple,  for  nothing  remains  to  be  given  ;  but,  as  1  hi^  ; 
already  observed,  an  estate  in  fee  simple  may  be  followed  by  a  condition^  iimttadon.  This  ts  • 
mere  illustration,  and  affords  no  ground  for  conclusion  in  a  matter  of  Scotch  law ;  but  there  is*  ■■ 
reason,  and  certainly  no  authority,  that  I  am  aware  of  in  Scotland,  for  holding,  that  a  desimatiM 
to  A,  bis  heirs  and  assignees  whatsoever,  may  not  be  followed  by  a  conditional  substitutioii. 

The  next  question  is.  What,  according  to  the  true  construction  of  William  Dunn's  deed,  is  tbe 
condition  on  which  the  gift  over  depends  7 

In  the  Court  below  it  seems  to  have  been  considered,  that  this  condition  involved 
tingent  events,  one  the  event  of  Alexander  Dunn  making  no  alienadon  in  his  lifetime,  and  anowr 
'his  dying  intestate.   But  I  am  not  of  opinion,  that  these  events  form  any  part  of  tbecondiw 
on  whkh  the  strintltutlon  over  is  made  to  depend.   I  consider  the  words  diat  refer  to  tbee 
events  as  not  ei^iressive     any  conditions,  but  as  amounting  only  to  a  declaration  tx  m^P* 
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tsMie/dy  that  the  disposititm  over  in  the  event  of  Alexander  Dunn  dying  vithout  leaving  issue, 
should  not  prejudice  or  detract  from  the  right  of  alienation  whi:h  Alexander  Dunn,as  fiar,  would 
;  possess  nther  by  disposition  iftUr  vivos  or  by  a  settlement  mortis  causA.   The  disposition  to 
Alexander  Dunn  and  bis  heirs  made  him  absolute  fiar,  and  gave  him  the  right  of  alienation. 
This  right  is  by  taw  incident  to  the  estate  which  is  given.    When,  therefore,  the  deed  says,  that 
the  owditional  substitution  shall  take  efTect  if  Alexander  Dunn  shall  not  make  any  alienation  by 
deed  or  gift  by  will,  these  words  are  simply  expressio  eorum  qua  tacite  insunt,  and  say  nothing 
■■ore  than  what  the  law  says  without  them.    Ir  I  dispone  to  A  and  the  heirs  of  his  body,  whom 
:  -fafling,  to  B  and  the  heirs  of  his  body,  the  gift  to  B  is  at  the  mercy  of  A,  and  depends  on  the  event 
;  «f  A  making  no  alienation.    If  1  added  to  the  words  "  whom  failing  "  these  words,  "  and  in  the 
1  «Rnt  (rf  A's  dying  intestate,  and  of  his  not  otherwise  disposing  of  the  estate,"  they  would  be 
I  vards  of  superfluity,  as  expressing  what  the  law  implies,  and  would  operate  nothing. 
^    It  is  not  correct  to  say,, that  this  construction  takes  away  all  operation  from  the  disposition  to 
;  •heirs  whomsoever,"  or  renders  the  limitation  to  heirs  one  which  never  can  have  effect ;  for  if 
lAJexander  Dunn  leaves  issue  at  his  death,  the  conditional  substitution  flie5off,and  the  disposition 
I  Id  Alexander  Dunn  and  his  heirs  is  left  in  full  force  and  integrity. 

i  Some  miuise  was  here  made  of  English  law.  In  England  you  cannot  make  a  gift  over 
dependrat  on  a  amdition  which  is  repugnant  to  the  estate  first  given.  Neither  can  you  prohibit 
;lhe  first  iakxx  from  doing  something  which  is  incidental  to  his  estate  that  he  should  be  aUe  to 
'4o,  and  take  away  the  estate  from  him  on  his  breach  of  the  prohibition.  Nothing  of  the  kind 
;#ccur3  here.  The  law  attaches  to  the  disposition  in  favour  of  Alexander  Dimn  and  his  heirs  the 
tight  of  alimation  inter  vivos  or  mortis  causA,  and  the  words  of  the  gift  over,  if  Alocander  Dunn 
mil  not  have  exercised  this  right  of  alienation,  thereby  remaining  fiar  of  the  estate,  and  shall  die 
iKxvvag  no  issue,  are  not  at  variance  with,  or  derogatory  from,  the  prior  estate,  bat  siipply  in 
laffirniance  of  what  the  law  has  already  said. 

^It  is  asked,  if  1  dispone  to  A  and  his  heirs,  making  him  absolute  fiar,  can  I  make  an  ulterior 
P^Kiiition  to  B  and  his  heirs,  on  the  event  of  A  not  making  any  alienation  ?  I  am  not  prepared 
IId  admit,  that  the  condition  and  the  disposition  over  would  be  bad  ;  but  that  is  not  either  the 
l*asc  or  the  true  question  here.  The  true  inquiry  is,  first,  can  I  dispone  to  A  and  his  heirs  whom- 
•oever  ;  but  if  he  die  without  leaving  issue  living  at  his  death,  to  B  and  his  heirs  ?  If  the  answer 
kc,  that  the  disposition  over  is  good,  the  second  question  is,  whether  the  disposition  over  is  made 
'toid  because  I  add  to  the  condition  of  A  dying  without  leaving  issue  words  expressive  of  that 
^uch  the  taw  implies,  namely,  that  the  gift  over  must  depend  on  the  prior  dbponee  dying 
Mestale,  and  without  having  made  inter  vivos  any  alienation?  If  the  right  of  disposition 
ittached  by  law  to  the  estate  of  the  first  dispmnee  does  not  affect  the  validity  of  the  conditional 
eft,  the  d^cription  or  reservation  in  terms  of  that  right  cannot  c^tainly  have  any  effect.  ThA 
%al  mind  is  oiften  the  victim  of  its  own  ingenuity.  The  language  of  the  deed  when  read  by  a 
iun  of  plain  understanding  simply  amounts  to  this,  if  Alexander  Dunn  dies  without  leaving  issne, 
I  make  a  different  disposition  of  my  estate  ;  but  this  is  not  to  affect  the  right  of  Alexander  Dunn 
to  dispose  of  the  estate  by  deed  or  will. 

The  only  contingency  that  gives  birth  to  the  ulterior  disposition  is  the  event  of  Alexander 
Diuo  dying  without  leaving  issue,  and  the  substitution  arising  thereon  is  to  take  effect  subject  tO 
any  alienation  or  any  valid  mortis  causd  settlement  which  he  may  have  made  in  fais  lifetime. 

This  construction  supersedes  the  question  much  argued  at  the  bar,  whether  the  settlement  of 
Alexander  Dunn  is  not  to  be  regarded  as  made  by  virtue  of  a  specially  reserved  faculty,  and 
therefore  irreducible  by  means  of  the  law  of  deathbed  ?  There  is  not,  in  my  opinion,  any  special 
faculty,  bat  a  mere  reference  to  the  ordinary  jus  dispotundi  which  belongs  to  every  fiar.  There-, 
fote,  as  the  event  happened  which  constitutes  the  condition,  namely,  the  death  of  Alexander 
without  leaving  any  issue,  I  am  of  opinion,  that  the  substitution  took  effect,  and  that  the  heir  of 
pnmsion,  entitled  by  virtue  of  that  substitution,  has  a  right  to  reduce  the  settlement  of  Alexander 
Duan,  on  the  ground  of  its  having  been  made  in  Ucio. 

The  rights  of  all  parties  entitled  under  the  settlement  of  William  Dunn  are  personal  only,  that 
Itto  say,  they  are  equitable  rights,  collateral  to  the  finidal  estate  or  title.'  The  deed  of  ^William 
Ihiim  does  not  contain  in  gremio  any  power  of  feudalizing  the  estates  which  are  given.  * 

The  aivument  has  been,  that,  by  virtue  of  certain  feudal  conveyances,  Alexander  Dtmn  has 
Cncoated  ilie  conditional  substitution,  for,  that,  having  by  virtue  of  such  feudal  acts  acquired  a 
Mw  estate,  the  pnsonal  right  under  the  settlement  is  defeated,  and  no  longer  attaches  on  the 
Uodum  novum.  This  appears  to  me  to  be  wholly  unfounded  both  in  reason  and  in  law.  If  the 
puty  who  bas  a  pure  personal  right  under  a  settlement  as  disponee,  subject  to  substitution,  pro- 
««d  extra  the  settlement  to  acquire  a  complete  feudal  title,  the  right  of  the  heir  under  the  dis- 
postion  of  the  personal  right  attaches  as  a  trust  or  obligation  upon  the  complete  feudal  estate. 
Without,  therefore,  examining  the  merits  of  the  arguments  on  the  effect  of  the  resignation,  but 
unming  the  feudal  conveyance  to  have  had  the  operation  of  giving  a  new  feudal  estate,  I  am  of 
opinion,  that  this  does  not  affect  the  validity  of  the  personal  right. 

it  femains  to  examine  another  ingenious  argument  pressed  by  the  counsel  for  the  appellant 
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Mr.  Pattison.  It  was  contended,  that  the  effect  of  the  procuratory  of  resigoation  was  to  anite  ud 
blend  the  dominium  utile  with  the  dominium  directum^  so  that  the  former  was  merged  and  knt 

its  union  with  the  latter,  and  that  Mr.  Pattison,  claiming  und^  the  deed  of  William  Dtnn 
as  conditional  substitute  of  the  dominium  directum  of  the  lands  of  Buquhanran,  was  now  entitkd 
to  receire  them  under  that  gift  free  from  the  dominium  utile.  In  other  words,  that  he  was  entitle^ 
under  the  gift  to  him  of  the  dominium  directum^  to  receive  \.\i(t  plenum  dominium  or  absoliM| 
ownership  of  the  lands. 

I  apprehend,  that  this  argument  is  wholly  unfounded.  Assuming,  that  the  effect  of  the  rcsip 
nation  was  to  merge  and  extinguish  the  domtnium  utile,  the  person  who  is  the  owner  of  the  feodrf 
plenum  dominium  by  virtue  of  that  act,  subject  to  the  personal  right  given  by  the  conditional  sa^ 
stitutton  in  favour  of  Mr.  Pattison,  may,  by  proper  conveyance,  sever  the  dominium  utile  apil 
from  the  dominium  directum^  so  as  to  be  in  a  condition  to  grant  Mr.  Pattisc»i  that  which  akM 
is  given  to  him,  namely^  the  dominium  directum  in  the  lands  of  Boquhanran.  If  this  can  he 
made  good  to  him,  as  it  clearly  may,  he  gets  the  benefit  of  the  cmtained  in  the  deed  cf 
William  Dunn,  and  is  entitled  to  no  more.  The  case  is  very  different  from  one  in  which  tn 
tilings  have  tieen  wrongfully  blended  together,  so  as  not  to  admit  of  separation. 

These  few  plain  remarks  dispose  of  the  different  questions  which  were  discussed  at  the  boi 
and  the  result  is,  that,  in  my  opinion,  the  contention  of  the  heir  at  law  fails  except  as  to 
dominium  utile  of  the  land  of  Boquhanran,  but  which  ought  not  under  the  circumstances  to  sue 
his  being  directed  to  pay  the  costs  of  his  extended  appeal ;  and  that  the  contenti<m  of  Ht 
Pattison  touching  the  right  to  the  dominium  utile  also  fails,  and  that  his  appeal  ought,  as  to  tlu^ 
to  be  dismissed  with  costs,  and  the  interlocutor  of  the  Inner  House  is  correct,  and  mua  be 
affirmed,  but  with  the  accompanying  declaration  which  has  been  already  stated  by  my  noble  aad 
learned  friend  on  the  woolsack,  and  that  accordingly  the  causes  should  be  remitted  to  the  Coot 
below,  to  do  that  which  may  be  necessary  to  give  effect  to  that  declaration. 

Lord  Colonsay.— My  Lords,  in  regard  to  the  first  of  these  appeals,  that  of  Barstow.a 
curator  bonis  to  the  heir  at  law  of  Alexander  Dunn,  it  is  right  to  look  at  the  shape  in  which  the' 
case  is  presented  to  us.  It  is  an  action  tox  reducing  and  setting  aside  the  deed  of  his  ance^oi 
as  having  been  executed  in  lecto.  Other  parties  dispute  his  title  to  reduce  it,  and  it  is  very  dor' 
and  settled  law,  that  an  heir  at  law  has  no  title  to  sue  such  a  reduction,  if  there  ecists  any  previosi. 
deed  which  would  come  into  operation  and  prevent  his  getting  the  subject  which  he  seeks  to  get  i 

Now  in  this  case,  the  Court  have  held,  that  the  heir  of  Alexander  Dunn,  or  his  curator,  has  m' 
title  to  sue  such  a  reduction  of  Alexander  Dunn's  deed,  in  so  far  as  regards  certain  properties 
but  that  he  has  a  title  to  sue  reduction  of  that  deed  in  so  far  as  regards  other  properties,  nameljr,  I 
those  that  belonged  to  Alexander  Dunn  himself,  and  the  reason  why  they  have  found  that  hetl 
not  entitled  to  sue  a  reduction  in  regard  to  the  property  that  belonged  to  Williatn  Dunn,  is,  tbit 
William  Dunn  himself  had,  by  a  valid  deed,  given  that  property  by  substitution  to  parties  «bo 
would  be  entitled  to  take  the  property,  if  the  deed  of  Alexander  Dunn  were  set  aside.  Alexander 
Dunn's  deed  had  been  made  as  regards  the  property  which  he  had  succeeded  to  from  VVitliui 
Dunn  very  much  with  a  view  to  giving  effect  to  what  William  Dunn  had  done  by  his  deed. 

Was  the  Court  right  in  holding,  that  the  heir  of  Alexander  Dunn  had  no  title  to  sue  that 
reduction,  so  far  as  regards  the  property  which  had  been  derived  from  William  Dunn  ?  I  thinit 
it  was,  except  as  regards  the  dominium  utile.  The  argument  that  was  submitted  to  us  in  r^ard 
to  that  matter  was  put  with  great  ability  and  great  ingenuity,  and  the  ingenuity  which  was 
involved  in  it,  and  the  admixture  which  was  introduced  of  English  principles,  made  me  think  it 
proper  to  put  down  upon  paper  what  were  my  own  views  as  regarded  the  simple  case  hef<OT  us, 
judged  by  the  laws  tx  Scothmd  The  view  I  took  of  that  case,  with  regard  to  the  first  appei^ 
was  ttiis: — 

The  deed  of  the  17th  April  i%y>i%AmotiiscaHsd  deed,  the  testamentary  settlement  of  Wiltam 
Dtmn,  whereby  be  declared  his  intentions  as  to  the  successitm  to  every  part  of  his  estate,  herit- 
able and  moveable.  As  parts  of  his  estate  consisted  of  heritage,  it  was  necessary,  that  the  <leed 
should  contain  words  of  disposition,  and  the  deed  in  question  has  such  words.  In  considering 
what  effect  is  to  be  given  to  such  a  deed,  it  is  necessary  to  read  the  whole  deed,  and  to  colkct 
from  it  the  intentions  of  the  testator,  and  if  those  intentions  are  dearly  evinced,  to  give  effect  to 
them,  unless  there  be  some  legal  or  formal  obstacle  to  so  doing. 

As  to  the  intention  of  William  Dunn,  I  think  it  is  impossible  to  entertain  a  doubt,  for  be  bi 
stated  it  in  express  terms  in  a  clause  obviously  constructed  for  the  purpose  of  giving  full  ex- 
pression to  his  intentions,  and  of  giving  effect  to  them.  I  do  not  think,  that  the  inteDtion  has 
been  seriously  questioned  by  any  one  either  in  the  Court  below,  or  at  the  bar  of  the  House.  He 
intended,  that  in  tiie  event  of  his  brother  Alexander  surviving  him  and  dying  childless,  without 
having  disposed  of  the  estates,  they  were  then  to  go  in  certain  porticms  to  certain  relatives  named. 
That  destination  of  his  heritable  estates  is  set  forth  by  him  with  great  particularity.  Tbe  detail 
in  which  the  different  families,  including  Alexander's  heir  at  law,  are  substituted  in  sepaiaK 
portions  of  the  estate,  excludes  all  room  for  doubts  as  to  the  settled  purpose  of  the  testator.  He 
event  (tf  Alexander  having  died  chiUless,  and  vithont  having  disposed  of  the  esute^bi 
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,  and  the  qoestion  is,  Whether  effect  is  to  be  giiren  or  to  be  denied  to  WiUiarnVdeclared 

J  aside  for  a  moment  the  argument  founded  on  the  words  "  heirs  and  assignees  whom- 
^'wliich  occur  in  the  early  part  of  the  dispositive  clause  of  the  deed^  and  looking  mo^ely 
f  diing  itself  that  William  contemplated,  it  was  a  thing  not  only  within  his  competency  to 
I  pofectly  consistent  with  the  principles  of  Scotch  conveyancing,  but  it  was  the  thing  that 
;inefiect,  though  less  fully  expressed,  in  almost  every  case  of  substitutions  in  heritage  to 
imd  the  beiis  of  his  body,  not  fenced  with  what  was  called  fettering  clauses.    In  every 
,  the  first  disponee  or  institute  is  unlimited  6ar.    He  may  contract  debt  on  the  estate, 
ajr  dispose  of  it.  for  onerous  causes,  or  gratuitously  by  deed  trtfgr  vivos  or  mortis  causdy 
I  he  does  none  of  these  things,  and  leaves  no  heir  of  his  body,  the  substitute  first  named 
to  him,  and  will  have  the  same  power  of  disposal.    It  seems  unnecessary  to  cite 
;  for  a  proposition  now  so  elementary.   It  was  therefore  quite  within  the  legal  compe- 
^flf  William  Dunn  to  setde  his  heritage  so  that  it  should  go  nrst  to  his  brother  Alexander, 
be  fiar  with  unlimited  power  of  disposal,  and  that  in  the  event  of  Alexander  dying 
J  and  without  having  disposed  of  the  estate  by  deed  either  trUer  vivas  or  mortis  cattsa, 
I  fo  to  cmain  parties  pointed  out  as  sabstitutes  in  that  event.   It  is  also  clear,  that  this 
t  wiltiam  Dunn  intasded  and  endeavoured  to  do,  and  that  Ac  declara^n  or  cooditumal 
I  txpaa  which  so  much  depends,  was  introduced  expressly  for  that  purpose, 
iqaesdon  is  therefore  reduced  to  this.  Whether  the  words  "  heirs  and  assignees  whomso- 
Pb  the  early  part  c^the  dispositive  clause,  make  it  impossible  to  give  effect  to  the  intention 
liesutor  fully  and  unmistakeably  expressed  in  the  subsequent  part. 
tUird  Ordinary  does  not  appear  to  have  had  any  doubt  as  to  what  William  Dunn  intended, 
I  Uadsbip  appears  to  bave  thought  "  the  mode  "  adopted  ineffectual,  and  says  "  it  rather 
ito  him"  that  the  deed  of  WiUiam  Dunn  amounts  to  an  attempt  to  do  something  that 
I HC  be  competently  done.    That  was  also  the  contention  of  the  appellants.    If  by  that  is 
jtbat  WiUiam  could  not  effectually  give  the  estate  to  Alexander  and  his  heirs  and  assignees 
I,  and  at  the  same  time  not  to  give  it  to  them,  that  would  be  litde  else  than  a  truism, 
lid  Dot  advance  the  ailment.   It  is  obvious,  however,  that  William  Dunn  did  not  intend 
ipt  to  do  that.   If  the  meaning  be,  that  the  words  used  in  the  first  part  of  the  dispositive 
''heirs  and  assignees  whomsoever,"  taken  by  themselves,  are  inconsistent  with  the 
I  contained  in  the  subsequent  part,  then  supposing  that  to  be  so,  it  would  not  neces- 
\9  by  sound  legal  inference,  or  the  rules  of  construction  applicable  to  such  deed,  lead  to  a 
I  of  the  latter,  containing  as  it  does  the  fullest  and  latest  declaration  of  his  purpose.  On 
raiy,  the  latter  ought  to  prevail  if  there  be  an  apparent  conflict. 
U  m^take  to  suppose,  that  because  the  deed  begins  with  words  of  disposition  to  Alexander 
nbdrs  and  assignees  whomsoever,  the  testator  deprived  himself  of  the  power  of  attaching 
UQs  to  the  destination  to  heirs  whomsoever,  or  of^  qualifying,  or  explaining,  or  restricting, 
ling  by  subsequent  words  the  effect  that  would  have  been  due  to  those  previous  words  if 
^  been  allowed  to  stand  without  any  such  condition,  qualification,  or  explanation.  The 
^Duuer  vas  still  within  his  power,  and  his  whole  purpose  had  not  been  finally  declared  ; 
1  ^  does  he  go  on  to  do  P   He  expressly  declares  his  meaning  and  purpose  to  be,  that 
ihedoes  mean  or  intend  to  restrict  the  absolute  power  of  disposal  given  to  Alexander,  he 
[BtOQ  and  intend,  that  there  shall  be  a  substitution  of  certain  parties  conditionally,  that  is, 
•  ereni  of  Alexander  dying  intestate  without  issue.    Notwithstanding  the  substitution  thus 
)  Alexander,  as  in  other  cases  of  substitution,  was  unlimited  fiar,  and  his  gratuitous  mortis 
'deed,di5posing  of  and  distributing  the  estates,  couU  not  have  been  challenged  by  anyone 
'from  the  ground  of  deathbed, 
poniodar  form  of  words  was  necessary  for  effectuating  the  purpose  intended,  but  the 
'  IS  very  anxiously  expressed.   It  combines  almost  every  form     expression  that  could  be 
*<1  for  giving  effect  to  the  purpose,  "  fall  and  devolve,"  dispone,  alienate,  and  convey,  etc 
fKsewords  are  perhaps  superfluous,  but  they  do  not  detract  from  the  import  or  efficacy 
t  ctaase  as  a  amdltional  substitution.   The  Lord  Ordinary  appears,  from  some  expresuons 
i  1^°^  ^       treated  this  part  of  the  deed  as  if  it  was  no  part  of  the  dispositive  clause, 
^  idea  seems  to  have  had  some  influence  on  his  judgment.    But  I  cannot  agree  with  him 
1  do  not  doubt,  that  it  is  to  be  regarded  as  part  of  the  dispositive  clause,  and  not  of 
T  clause,  notwithstanding  the  parenthetical  mention  of  certain  burdens  that  were  to  afiect 
^  conveyed.    It  does  not  appear  to  me,  that  either  the  position  or  the  phraseology  of 
I  rtl  ^       presents  any  serious  difficulty. 

J™*  Jodges  of  the  Second  Division  were  of  opinion,  that  there  was  here  a  perfectly  habile 
■^wi  Iw  William  Dunn  'of  the  true  meaning  and  import  of  his  deed,  and  that  there  was  no 
;  a  form  or  substance  to  giving  effect  to  it.  One  of  them.  Lord  Benholme,  thought,  that 
« "  heirs "  should  be  read  as  "  heirs  of  the  body,"  but  said,  that  he  did  not  consider 
r^rt^**^  for  the  decision  of  the  case,  plainly  indicating  his  concurrence  in  the  view  taken 
iwoe  other  Judges,  as  being  sufficient  for  the  decision  of  the  case.   Other  Judges  hesitated 
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or  declined  to  bold,  that  the  word  "  heirs  "  was  to  be  construed  as  "  heirs  of  the  body  *  witb 
reference  to  every  combination  of  circumstances  that  might  have  occurred,  although  in  the  case 
that  did  occur,  the  result,  or  at  least  the  priroary  result,  was  practically  the  same.  The  Loid 
Justice  Qerk  in  particular  thought,  that  the  word  "  heirs  and  assigns  whomsoever,"  had  such  a 
fixed  meaning,  that  he  could  not  simply  read  them  as  "  heirs  of  the  body,"  but  he  did  not  donbt, 
that  the  testator  could  qualify  the  earlier  part  of  the  dispositive  clause  so  expressed  by  a  sabse*  | 
quent  part^  or  tbat  such  qualification  should  receive  effect,  giving  as  it  did,  in  apt  language, 
and  clear  expression  to  the  testator's  purpose,  as  to  the  destination  of  his  heritable  estates. 

While  I  concur  with  the  Lord  Justice  Clerk  in  holding  as  a  general  proposition,  tbat  the  words 
"heirs  and  assigns  whomsoever''  have  a  known  meaning  which  is  not  the  same  as  "hdrst^the 
body,"  and  .which  is  so  far  a  fixed  meaning,  that  it  cannot  easily  be  wrested  from  them,  I  am 
not  disposed  to  go  the  length  of  holdii^  tlutt  these  wotds  ma^  not  admit  of  constniciiMi.  Bat 
I  concur  with  him,  and  all  the  Judges  (U  the  Second  Division,  in  thinking,  that  it  was  competetf 
for  the  granter  of  the  deed,  after  having  used  these  words,  still  to  attach  omdititms  as  to  th» 
succession  of  the  heirs  whomsoever,  or  to  qualify  or  explun  his  di^)osition  and  settlement  1^ 
subsequent  words  and  provisions,  and  that  he  has  effectually  done  so. 

I  therefore  think,  that  the  judgfraent  of  the  Court  below  in  this  case  is  substantially  ri^  Bat 
there  is  a  point  in  the  case  which  appears  not  to  have  been  adverted  to  when  tbe  case  was  imikr 
the  consideration  of  the  Court,  and  with  reference  to  which  it  may  be  necessary  that  some  altaa- 
tion  should  be  made  in  the  terms  of  the  judgment,  I  mean  with  regard  to  the  point  as  to  to 
dominium  utile  of  Boquhanran.  I  think,  with  reference  to  that,  the  judgment  of  the  Court  ought 
to  be  altered  or  explained  in  the  way  proposed  by  my  noble  and  learned  friend  on  the  woolsack. 

Then  as  to  the  second  appeal^  the  question  raised  by  Mr.  Dunn  Pattison  in  that  appeal  [le- 
sented  to  my  mind  much  more  difficulty  than  the  one  which  was  raised  in  the  appeal  on  which 
I  have  expressed  my  opinion.  I  think  that  was  a  very  difficult  question,  and  one  as  to  vbid 
there  is  little  or  any  precedent.  But  I  think  there  are  principles  that  settle  it.  There  is  in  some 
degree  a  conflict  of^  principles  in  the  circumstances  that  occurred-  The  general  rule  is, thi^ 
when  a  consolidation  of  the  dominium  utile  and  the  dominium  directum  takes  places 
dominium  utile  is  merged  or  swallowed  up  in  the  dominium  directum^  and  tbat  tbe  whole  will  go 
in  the  same  direction,  that  is,  in  the  direction  of  the  domtnium  dirvctum.  That  is  certainly  tbe 
general  principle,  and  if  in  this  case  Alexander  Dunn  had  held  the  dominium  dir^tum  destined 
to  himself  and  one  series  of  heirs,  and  had  held  the  ^minium  utile  destined  to  himself  and 
another  series  of  heirs,  without  there  being  any  other  controlling  interest  in  the  matter,  it  miglit 
have  been  held,  and  probably  would  have  been  held,  that  by  consolidating  them  be  sent  the 
dominium  utile  in  the  direction  in  which  the  dominium  directum  was  to  go.  But  then  there  is 
another  principle,  another  power  which  comes  into  operation  in  this  cas^  and  that  is  founded 
upon  the  circumstance,  that  there  was  a  controlling  personal  destination  as  to  the  dommim 
directum^  a  controlling  personal  right,  and  so  long  as  Alexander  Dunn  merely  made  up  bis  titles 
by  entry,  that  personal  title  controlled  it. 

Now,  then,  the  dominium  utile  being  hooked  on  as  it  were  to  the  dominium  directum,  the 
question  arises,  How  is  the  right  which  Mr.  Dunn  Pattison  had  under  William  Dunn's  deed, 
which  was  a  controlling  right,  to  be  rendered  effectual  f   Upon  that  the  first  question  is.  What 
was  bis  right  under  William  Dunn's  deed  ?   His  right  under  William  Dunn's  deed  was  to  haw 
the  dominium  directum,  but  it  gave  him  no  right  to  get  the  ^minium  utile.    Thai  what  upt 
lus  he  to  the  dominium  utile  t   His  only  right  to  the  dominium  utile  must  be  this,  that  lie 
claims  that  Alexander  Dunn  gave  it  to  him  by  consolidating  it  with  the  domvmtm  turtctm; 
^ai  Alexander  enriched  as  it  were  the  dominium  directum  for  his  benefit  That  is  said  to  be 
apparent  from  the  words  of  resignation,  which  import  a  resignation  ad  remanentiam,  tbat  ne 
two  were  to  remain  united  together.   Those  are  wwds  of  style,  but  still  the  questicm  remain, 
whether  we  are  to  hold,  that  Mr.  Dunn  Pattison  is,  through  and  by  virtue  of  the  rights  he  bad, 
entitled,  under  the  parsonal  tide  which  William  Dunn  gave  him,  to  demand  from  the  heir  more 
than  was  given  to  him  by  William  Dunn,  and  whether  we  are  to  hold,  tbat  it  was  the  inteniioi 
of  Alexander  Dunn  so  to  enrich  the  dominium  directum.    I  cannot  bold  that  to  be  so.   1  thinki 
upon  the  whole,  tbat  the  prevailing  rule  ought  to  be,  that  the  heir  of  the  dominium  directuK^  the 
heir  of  provision,  was  not  the  heir  Alexander  Dunn  had  in  his  mind  when  he  resigned  the 
dominium  utile  into  bis  own  hands,  to  remain  with  him  and  his  heirs.   And  if  that  be  so,  if  we 
are  to  hold,  that  that  was  not  the  purpose  of  Alexander  Dunn,  and  I  think  there  are  vanotK 
circumstances  which  indicate  that  it  was  not  his  purpose,  I  do  not  think,  that  we  can  apply  «* 
rigid  rule  which  might  exist  in  other  circumstances  of  the  dominium  directum  swallowing  p* 
dominium  utile,  to  a  case  where  it  is  only  upon  a  limited  personal  title  as  the  heir  of  provTsiw 
that  Mr.  Dunn  Pattison  comes  in  claiming  that  which  Mr.  William  Dunn  gave  him.  « 
the  power  of  Alexander  Dunn  during  his  life  to  have  separated  these  inter«ts.   It  was  m  nis 
power  to  have  left  them  to  his  heir  at  law,  or  to  any  other  of  his  grandnephews  or  nieces,  andii 
is  impossible  to  say,  tbat  he  intended  them  to  go  to  Mr.  Dunn  Pattison,  rather  than  that  M 
intended  to  deal  with  them  in  a  way  which  would  not  have  sent  them  to  Mr.  Dunn  FattisoiL  i 
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Aticfiare  Haakf  that  the  Court  have  arrived  at  a  sound  conclusion  upon  the  difficult  question,  for 
'.  tfcnk  it  is,  and  that  their  judgment  should  be  affirmed. 

Mr.  An^rsoH. — Perhaps  your  Lordships  will  allow  me,  before  the  question  is  put,  to  explain 
diere  are  some  other  parcels  of  land  called  by  other  names  in  the  same  position  as  Bo- 
fAanran,  and  for  the  sake  of  accuracyjl  presume  your  Lordships'  declaration  viU  include  all  the 
pvcels  which  are  in  the  same  position  as  Boquhanran,  We  make  no  distinction  between  them 
ml  Boquhanran,  which  was  taken  merely  for  the  purpose  of  argument,  as  the  primary  subject 
to  be  dealt  with.  We  understand  your  Lordships'  jud^ent,  1  thinly  thoroughly,  and  I  believe 
tiie  parties  will  have  no  difficulty  in  adding  words  which  will  make  it  embrace  ^  the  lands  in 
the  same  position  as  Boquhanran. 

Lord  chancellor. — Are  ail  the  parties  agreed  as  to  that  ? 

hrd  Advocate. — I  did  not  receive  any  notice  of  this  until  just  now,  but  Boquhanran  was  thp 
iriy  estate  which  was  the  subject  of  discussion  in  the  Court  below.  The  other  estate, — 
Kibowie, — I  refer  to  that  estate  particularly,  in  which  my  client  Mr.  Black  is  interested, — that 
ms  not  mentioned  in  the  Court  below  at  all.  It  has  been  introduced,  I  see,  in  the  reasons  of 
ippeal,  but -no  argument  was  submitted  upon  it  separately,  and  I  have  special  answers  to  any 
ach  daim  if  it  is  made  at  the  instance  of  the  heir  at  law,  for  instance  under  William  Dunn's 
fad. 

Lord  Westbury.— I  do  not  think  we  can  enter  into  this. 
Lord  Colons  ay. — No,  I  think  not 

Lord  Chancellor. — My  Lords,  I  think  your  Lordships  will  agree  with  me,  that  nothing  can 
be  more  inconvenient  than  that  after  the  argument  has  proceeded  throughout  on  the  title  of 
Boqohanran  alone,  without  touching  upon  any  property  whatever,  a  su^estion  should  now  be 
entertained,  that  wtitv  properties  will  be  found  to  be  in  the  same  position  as  Boquhanran,  unless 
>11  parties  are  agreed,  that  that  is  the  case.  If  they  are,  there  may  probably  be  no  objection  to 
■c^ng  the  otl^er  properties,  but  if  they  are  not  agreed,  it  appears  to  me,  that  it  would  be 
iritolly  impossible  for  us  to  do  what  has  been  suggested. 

Banttm  v.  Blackf  et  ai.  ex  parte  as  to  certain  respondents : — 

Inttriacuiitrs  0/  the  Tjth  March  1865  affirmed^  with  a  variation:  Cause  remitted^  and  subject 
to  such  variation  and  remit,  the  appeal  dismissed  'with  costs. 

PattiSMV.  Henderson,  ^  ed.;  Barstew  v.  P^tison,  et  aL^  First  Cross  AppeaL — Biack  v. 
Annum,  </  al.j  Second  Cross  AppeaL— ^0^1]^  et  ai.  v.  Pattison,  et  al.^  Third  Cross  Appeal— «• 
/viir  as  to  certain  respondents : — 

InteHoattors  of  the  noth  July  1866  affirmed^  and  the  original  appeal  and  three  cross  appeals 
agaitut  the  said  interlocutor  dismissed  with  costs. 

Appdlant  Barstovfs  Solicitors,  Murray,  Beith,  and  Murray,  W.S. ;  Martin  and  Leslie,  West- 
xmAtx.-- Appellant  Pattison's  Solicitors,  Dundas  and  Wilson,  C.S. ;  Connell  and  Hope,  West- 
nunster.  Respondent  Mrs.  Boyd's  Solicitors,  J.  Webster,  S.S.C.  ;  Loch  and  Maclaurin. — 
Xespondent  Blood's  Solicitors,  J.  Ross,  S.S.C. ;  Simson  and  Wakeford,  Westminster. 


FEBRUARY  25,  1869. 
The  Lord  Advocate,  Appellant^  v.  Walter  Stevenson,  Respondent 

SoPcession  Duty  Act,  16  and  17  Vict  c.  51— Apparent  Heir— Taking  Possession — On  J.'s  death 
W.  was  heir  ab  intestato  to  the  heritable  property,  but  never  made  up  titles  nor  drew  any  rents 
and  died  within  three  montlis,  when  S.  succeeded  and  completed  his  title  as  heir  to  jf. 

HbU)  (afBnning  judgment).  That  W.  was  not  liable  to  succession  duty,  having  never  had  any 
Mimt  in  possasioM  in  the  property. 

This  was  an  information  for  succession  duty.  Janet  Finlay  died  in  June  1862,  infeft  in  a  fee 
najk  dwelling  house.  Williamina  Finlay  was  her  heir  at  law,  but  never  made  up  any  title  nor 
^  any  rents,  and  died  in  September  1862.    Walter  Stevenson,  being  heir  at  law  of  both 

^  See  prevKNis  report  4  Macph.  322  ;  38.Sc.  Jur.  i65.      S.  C.  L.  R.  i  Sc.  Ap.  41 1  ;  7  Macph. 
i:  40SC.  Jur.  304. 
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the  sisters,  thereon  made  up  his  title  as  nearest  and  lawfuj  heir  to  Janet.  The  Crown  datmed 
succession  duty  twice  over,  first  on  the  ground  that  Williamina  was  the  successor  of  Janet,  uti 
second  on  the  ground  of  Walter  Stevenson  heiag  the  successor  of  Williamina.  The  Lord  Ordi- 
nary (Ormidale)  and  the  Second  Division  found  that  no  succession  duty  was  payable,  in  rcspea 
of  Williamina  having  succeeded  Janet.   The  Lord  Advocate  thereupon  appealed. 

Lonf  Advocate  (Moncreiff),  and  Agnew^  for  the  appellant. — Williamina  took  a  beneficial 
interest  in  the  property,  and  if  so,  she  was  competent  to  dispose  mortis  causd  of  such  interest 
Williamina  was  apparent  heir  of  Janet,  and  could  make  up  her  title  at  any  time — i  Bell's  Coin. 
99  (5th  ed.).  The  apparent  heir  has  the  privilege  of  entering  at  once  into  the  natural  possessiaa 
of  the  estate,  and  of  levying  the  rents,  and  if  he  has  been  three  year^  in  possession,  the 
uncollected  rents  are  part  (tf  his  ^uxXtf— Hamilton  v.  Hamilton^  3  Paton,  Ap.  137  ;  Ersk.  Pr.  iiL 
8,  5,  8.  Creditors  of  the  heir  may  also  attach  the  heir's  estate  held  upon  apparency— for/  ej 
Lauderdaltj  M.  5262.  The  apparent  heir's  rights  are  as  great  vithin  the  annus  dei&emidi  is 
after  ii.  Therefore  the  apparent  heir's  interest  must  be  a  beneficial  interest 
[Lord  Westbury. — Is  it  an  interest  in  possession  ?  Is  it  not  all  a  contingent  thing  which  oot 
being  exercised  dies  with  the  party  entitled  to  it  ?] 

It  is  enough  to  say,  that  the  apparent  heir  might  have  disposed  by  will  or  by  deed  mortis  ctmd 
of  a  continuing  interest  in  the  property  within  the  meaning  of  the  Statute— ..^//^rfio'  Gaiendt. 
Hattet,  2  H.  &  N.  368. 

Anderson  Q.C.,  and  J.  S.  Will,  for  the  respondent,  were  not  called  upon. 

Lord  Chancellor  Hatherley. — My  Lords,  in  this  case  two  interlocutors  are  comfrfained 
of,  one  pronounced  by  the  Lord  Ordinary,  and  the  other  by  the  Court  of  Session,  by  which  it  ius 
been  determined,  that,  under  the  circumstances  of  this  case  no  succession  duty  is  payaUe,  is 
respect  of  the  succession  of  a  lady  of  the  name  of  Williamina  Finlay. 

The  circumstances  of  the  case  are  these  : — Janet  Finlay,  the  sister  of  Williamina,  was  entiUed 
to  certain  property  on  which  the  succession  duty  would  be  payable.  Her  sister  Williamina  sur- 
vived her  a  short  time,  only  a  few  months.  She  did  not  make  up  her  title,  nbr  did  she  inciit 
representation  in  respect  of  her  sister's  property.  In  that  state  of  circumstances,  before  baviof 
in  any  way  taken  possession  of  the  property,  or  by  receipt  of  the  rents  or  profits,  or  byanyotba 
act,  done  anything  to  shew  that  she  had  eitho-  incurred  representatitHi  or  made  up  her  tiu^  she 
herbelf  died,  and  thereupon  the  respondent  in  this  case,  Mr.  Stevenson,  made  up  his  title  as  bar 
to  Janet,  and  as  such  he  became  liable  undoubtedly  to  succession  dut^,  in  respect  of  his  sncca- 
sion  to  Janet.  The  question  here  is,  whether  he  also  became  subject  to  succession  duty  in 
respect  of  his  being  treated  under  the  Act  as  successor  to  Williamina. 

The  circumstances  of  this  case  are  extremely  peculiar,  and  in  asking  your  Lordships  to  afBim 
the  interlocutors  which  have  been  pronounced  in  the  Court  below,  I  apprehend  that  it  will  not 
be  supposed  that  we  are  in  any  way  dealing  with  any  other  case  than  the  precise  case  which  is 
immediately  before  us,  namely,  the  case  of  an  heir  having  died  before  in  any  way  making  up  bis 
title,  or  incurring  representation. 

In  that  state  of  circumstances,  the  question  is,  whether  or  not  the  intermediate  heir,  Williamina, 
can  be  said  under  either  the  2d  or  21st,  or,  I  may  add,  the  20th  section  of  the  Succession  Duly 
Act,  to  be  a  person  whose  successor,  Mr.  Stevenson,  can  be  held  as  having  rendered  himseU 
liable  to  duty  in  respect  of  that  succession. 

The  Act  distinctly  provides  in  the  2d  section  "  that  every  devolution  of  law  of  any  beneficial 
interest  in  property,  or  the  income  thereof  upcm  the  death  of  any  person  dying  after  the  time 
appointed  from  the  commencement  of  Act,  to  any  other  person  in  possession  or  expectancy) 
shall  be  deemed  to  have  conferred  or  to  coni^  mi  the  person  entitled  by  reason  of  any  s«k 
devolution  or  succession,"  etc 

But  the  case  does  not  rest  there,  because  in  the  21st  section  the  Act  more  clearly  expoumlt 
what  is  meant  by  a  beneficial  interest  actually  devolving  on  a  successor  by  declaring  "  tbat  the 
interest  of  every  successor  {except  as  herein  provided)  in  real  property,  shall  be  considered  to  be 
of  the  value  of  an  annuity  equal  to  the  annual  value  of  such  proper^  after  making  such  allov- 
ances  as  are  hereinafter  directed  and  payable  from  the  date  of  his  becoming  entitted  thereto  in 
possession,  or  to  the  receipt  of  the  income  or  profits  thereof  during  the  residue  of  his  life."  So 
again  it  directs,  that  the  instalments  shall  be  payable  at  the  end  of  the  year  a^er  the  successor 
becomes  entitleid  in  possession. 

Having  regard,  therefore,  to  these  two  sections  of  the  Act,  it  appears  to  me,  that  we  most 
construe  the  Act  as  enacting,  that  the  "beneficial  interest"  mentioned  in  the  section  must  be 
regarded  as  a  beneficial  interest  to  which  the  successor  has  became  entided  in  possession.  And 
we  have  to  ask  ourselves,  whether  or  not  Williamina  was  a  successor  of  that  description  ?  It 
appears  to  me,  that  it  cannot  be  predicated  of  Williamina,  that  she  was  a  successor  having  > 
beneficial  interest  in  possession  in  this  property. 

It  appears,  that  there  are  certain  acts  which  an  heir  who  has  not  made  up  his  title  nay  pe^ 
form  ;  and  which,  in  a  certain  sense,  ma^  be  considered  (as  tbe  Lord  Advocate  has  sttoogly 
argued)  as  entitling  us  to  consider  Williamina  in  the  case  as  having  a  beneficial  intCRSt  fin^ 
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iBcii  acts  as  liave  been  referred  to  do  not  seem  to  me  to  render  it  such  a  beneficial  interest  in 
■msession  as  we  have  to  look  to  under  the  Succession  Duty  Act  In  what  way  can  we  say,  that 
WQIiainina  had  any  such  interest  under  the  circumstances  that  have  occarred  r  She  had  a  year 
io  Kttcb  to  deliberate  whether  she  should  or  should  not  make  up  her  title,  in  other  words,  to 
deliberate  whether  or  not  she  would  desire  to  become  the  owner  of  the  property,  and  so  become 
entitled  to  its  possession.  During  that  year  she  died,  and  nothing  having  been  done  by  her,  the 
property  of  Janet  was  an  hareditas  jactns. 

That  being  so,  and  she  having  died  without  any  intimation  of  intention  one  way  or  another, 
flie  respondent,  Mr.  Stevenson,  became,  upon  nuking  up  his  title,  the  successor  of  Janet,  and 
thtrefore  the  succcessor  to  the  hareditas  jacens,  and  was  entifled  to  it  as  claiming  under  Janet. 

If  we  vere  to  hold  otherwise,  the  difficulty  and  also  the  hardship  would  be  very  great  in  a  case 
4  this  description  ;  because,  in  assessing  the  duty  on  WiUiamina,  she  would  become  personally 
iible  in  respect  to  the  duty  due  to  the  Crown  ;  yet  at  the  same  time  she  would  .have  the  right 
lidiiii  a  year  renouncing  the  succession.  And  on  one  of  your  Lordships  asking  the  counsel 
rto  have  aigued  the  case  at  the  bar  in  what  manner  she  could  free  herself  if  made  liable  to  the 
datyfrom  having  personally  to  pay  that  duty,  or  from  having  it  made  a  charge  on  her  estate  in 
dw  hands  of  her  executors,  no  answer  was  given  to  that  question.  It  was  admitted,  that  there 
was  no  mode  in  which  she  could  be  freed  from  the  consequences  of  becoming  a  successor  in  the 
sense  of  being  liable  to  duty  under  the  Act.  Surely  that  would -be  a  very  useful  construction  to  put 
npoD  the  Act,  unless  the  words  of  the  Statute  are  so  peremptory  as  to  imposeupon  us  the  duty  of 
Dotso  construing  it.  Itappears  tome,  I  confess,  that  there  is  nothing  in  the  Act  which  leads  to  such 
a  coadusion,  but  that  there  is  everything  in  the  Act  to  lead  us  to  the  contrary  construction.  It 
is  possible — indeed  I  say  probable — that  this  particular  case  was  not  contemplated  by  the  Legis- 
UtarcL  it  is  a  case  which  probably  will  not  very  frequently  occur. 

The  Lord  Advocate  contended,  that  if  we  were  to  hold,  as  I  am  now  suggesting  that  your  Lord- 
ships ought  to  hold,  that  the  duty  is  not  payable  under  the  circumstances  of  the  case  now  before  the 
House,  we  should  be  obliged  to  extend  that  construction  to  this  case  also,  namely,  the  case  of  an 
heir  remaining  for  several  years  without  making  up  his  title.  The  answer  to  that  is,  that  the 
heir  must  during  that  period  have  done  some  acts  which  would  manifestly  confer  upon  him  a 
beneficial  interest  in  [wssession.  He  must  have  possessed  himself  of  rents,  and  done  other  acts 
of  that  desdription  which  would  render  him  liable  within  this  constniction  c/t  the  Act  The  case, 
iberefw^  which  was  su^sted  in  argtiment  of  a  person  beneficially  entitled  in  possession 
lemaining  for  several  years  without  making  up  his  title,  has  no  application  to  the  singular  case 
which  the  House  has  now  before  it,  of  a  person  dying  within  the  year  during  which  the  heir  has 
the  choice  of  accepting  or  rejecting  the  succession,  without  having  done  any  act  to  express  the 
<letennination  to  which  she  intended  finally  to  come,  and  leaving,  therefore,  those  who  have  to 
cooitnie  the  2ist  section  of  this  Act  in  a  position  in  which,  I  think,  it  is  not  possible  to  say, 
that  there  is  any  mode  consistent  with  justice  in  which  the  duty  could  be  collected  according 
to  Act  of  Parliament. 

Under  these  circumstances,  it  appears  to  roe,  that  your  Lordships  ought  to  affirm  the  inter- 
locators  which  are  complained  of  by  the  appeal,  and  dismiss  the  appeal  with  costs. 

Lord  Chexmsford. — My  Lords,  I  entirely  agree  with  my  noble  and  learned  friend  on  the 
woolsack.  There  are  two  questions  in  this  case,_/frj/.  Had  WiUiamina  Finlaya  beneficial  interest 
tn  the  house  in  Duncan  Street,  Edinburgh,  which  devolved  by  law  on  the  respondent,  so  as  to 
Wke  him  liable  to  the  succession  duty  payable  by  her,  and  remaining  unpaid?  and  secondly^ 
Was  WiUiamina  a  successor  competent  to  dispose  by  will  of  a  continuing  interest  in  the  property 
within  the  sittrit  and  intention  of  the  Act,  so  as  to  make  the  instalments  unpaid  at  her  death  a 
OQ  the  interest  payable  by  the  respondent  as  owner  ?  If,  however,  the  first  questicm  is 
decided  against  the  Crown,  the  second  becomes  wholly  immaterial. 

With  respect  to  the  first  question,  upon  the  death  of  Rebecca  Finlay  it  is  clear,  that  the  bene- 
Bcial  interest  in  the  house  in  Duncan  Street  devolved  by  law  upon  WiUiamina.  Shedid  not  make 
vp  her  title  to  the  property,  nor  did  she  renounce  the  succession;  but  tmtil  she  did  so,  she  was, 
m  the  eye  of  the  law,  an  heir  apparent. 

Now  the  definition  of  an  heir  apparent  is  thus  given  in  Bell' s  Commentaries  : — "  An  apparent 
uir  is  a  person  to  whom  the  succession  to  an  inheritable  estate  has,  on  the  death  of  an  ancestor, 
opened  either  by  dispwsition  of  the  law  or  by  the  destinatiim  of  the  subsisting  investiture,  but 
whose  feudal  title  is  not  yet  completed." 

The  apparent  heir  has,  as  we  have  heard,  what  is  called  an  annus  deliberandi ;  he  has  a  year 
Md  a  day  to  determine  whether  he  will  take  up  the  succession  or  not ;  and  if  he  finds  that  there 
»e  debts  of  the  ancestors  which  are  likely  to  be  an  onerous  charge  exceeding  the  value  of  the 
wn^cial  interest,  he  may  renounce  the  estate.  If  the  apparent  heir  has  behaved  himself  in  such 
*Mnner  as  to  shew,  that  he  has  taken  up  the  succession,  although  he  has  not  made  up  his  title 
mW»  he  may  be  charged  with  the  debts  of  the  ancestor  by  the  creditors,  who  chose  to  take 
duignce  against  him.  In  this  case  WiUiamina  did  nothing  whatever.  There  were  no  rents 
Payable  dnrii^  her  lifetime.   Half  a  year's  rent  became  due  after  her  death,  which  happened 
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four  months  after  the  death  of  her  predecessor,  Janet  Finlay.  The  question,  then,  is,  Whether 
she  did  any  act  whatever  to  shew,  that  she  intended  to  take  up  the  succession.  The  only  act 
that  is  attributed  to  her  in  that  direction  is,  that  there  was  found  a  will  after  her  death,  by  which 
she  professed  an  intention  to  dispose  of  this  bouse  to  a  person  of  the  name  of  Ounie.  But  I 
think  it  is  perfectly  clear  that  that  is  not  such  an  act  as  would  make  Williamina  Finlay  the  bdr 
in  actual  possession  and  enjoyment  of  the  property. 

Then  the  Succession  Duty  Act  provided  by  the  21st  section,  that  the  interest  of  every  successor 
(except  as  herein  provided)  in  resu  property  shall  be  considered  to  be  of  the  value  of  an  annuity 
equal  to  the  annual  value  of  such  profierty  after  making  such  allowances  as  are  hereinafter 
ditectedj  and  payable  from  the  date  of  his  becoming  entided  thereto  in  possession,  or  to  the 
receipt  of  the  iacome  or  profits  thereof  during  the  residue  of  his  life,  or  for  any  less  period 
during  which  he  shall  be  endtled  thereta 

Nov,  whether  that  means  actually  in  possession,  or  in  actual  receipt  of  the  rents  and  prof^ 
appears  to  me  to  be  immaterial,  because,  by  the  subsequent  part  of  the  Act  it  is  enacted,  that  the 
duty  chargeable  thereon  shall  be  paid  by  eight  equal  half  yeariy  instalments,  the  first  of  sndi 
instalments  to  be  paid  at  the  expiration  of  twelve  months  next  after  the  successor  shall  have 
become  entitled  to  the  beneficial  enjoyment  of  the  real  property,  in  respect  whereof  the  same  shall 
be  payable. 

It  appears  to  me,  that  Williamina  never  did  become  entitled  to  the  beneficial  enjoyment  of  diis 
property.  It  is  a  very  peculiar  case  ;  it  is  one  not  at  all  likely  to  occur  again.  But  imder  the 
peculiar  circumstances  of  this  case,  I  entirely  agree  with  the  decision  of  the  Court  of  Sesnon, 
that  Williamina  was  not  liable  to  the  payment  of  any  duty,  and  that,  consequently,  the  respondent 
is  not  liable  to  the  payment  of  succession  duty  in  respect  of  Williamina's  succession. 

Mr.  Anderson.^\^\)\  your  Lordships  allow  me  to  mention,  that  the  annus  deliberandi  is  now 
abolished,  and  that  it  is  now  only  six  months  instead  of  a  year,  that  is  allowed.  I  think  it  is  only 
right  that  that  fact  should  be  noticed  before  your  Lordships  proceed  further. 

Lord  Advocate. — It  does  not  make  any  difference. 

Lord  Westbi;ry. — It  is  a  mere  substitution  of  six  months  fw  twelve  mimths.    The  princfle 
of  the  law  remains  the  same. 
Lord  Advocate.— KxRCiiy,  my  Lord. 

Lord  Westburt.— My  Loras,  I  have  very  Uttte  to  add  to  what  has  been  said.  The  Succes* 
sion  Duty  Act  attaches  upon  interest  in  possession  and  interest  in  expectancy.  The  dutypayable 
on  the  value  of  an  interest  in  expectancy  is  not  payable  until  that  interest  becomes  an  interest  in 
possession,  with  this  exception,  that  if  the  interest  in  expectancy  be  in  the  successor  a  continoin; 
mterest,  and  capable  of  being  transmitted  by  will,  (which  definition  is  used  for  the  purpose  or 
devolving  interests  of  which  the  successor  in  expectancy  has  the  absolute  ownership,)  then  suck 
continuing  interest  becomes  in  reality  a  new  succession,  and  makes  the  duty  attadhing  upoo  the 
interest  in  expectancy  a  debt  of  the  successor  who  has  that  continuing  interest. 

The  question  here  is,  whether  Williamina  had  a  continuing  interest  capable  of  being  transmitted 
by  her  as  her  absolute  property  ?  The  facts  are,  that  she  held  upon  an  apparency,  that  the 
beneficial  interest  would  not  arise  until  the  expiration  of  six  months  after  the  death  of  her  sisttf 
Janet ;  that  she  died  before  those  six  months  expired,  and  that  she  did  nothing  either  to  incur 
representation  or  to  make  up  the  title  to  the  estate.  I  think  it  is  clear,  therefore,  that  she  had 
no  continuing  interest,  either  in  the  sense  of  those  words  in  the  Scotch  law  or  in  the  meaning  to 
be  attached  to  those  words  under  the  Succession  Duty  Act.  Well,  now,  had  she  a  bene&ial 
interest  in  possession  ?  I  think  it  abtmdantly  clear,  if  you  look  at  the  aist  section  and  take  the 
vords  about  the  time  when  the  duty  shall  arise,  and  become  payable  for  the  parpose  of  applying 
them  by  way  of  test  or  criterion,  as  to  what  is  the  meaning  01  the  words  beneficial  interest  m  die 
section,  you  must  come  to  the  condusion,  that  vfaat  is  meant  is  a  beneficial  interest  in  actual 
enjoyment  and  possession.  If  that  be  so,  it  is  clear  that  the  apparency  of  Williamina  nerer 
came  within  that  category,  and  never  was  an  interest  of  a  nature  to  which  the  words  "  beneficial 
interest  in  possession   can  be  properly  applied. 

Upon  these  grounds,  which  I  believe  are  the  grounds  which  were  taken  by  the  Court  bebw,  I 
entirely  concur  with  my  noble  and  learned  friend  on  the  woolsack,  in  advising  your  Lordships  to 
affirm  these  interlocutors.  Undoubtedly  we  felt  some  anxiety  at  first,  because  the  learned  Lord 
Advocate  stated,  that  this  case  would  probably  be  an  authority  for  many  others.  I  can  haidly 
imagine  that  that  will  be  so,  because  the  present  case  depends  upon  the  combination  of  a  set  or 
circumstances  which  are  very  singular  and  very  peculiar,  namely,  an  apparency  which  deter- 
mined within  the  six  months  during  which  the  right  to  the  estate  of  the  deceased  sister's  prc^ierty 
extended,  without  anything  having  been  done  to  constitute  an  act  of  ownM-ship  on  the  part  of  the 
apparent  heir.  I  think,  therefore,  this  is  a  case  which  cannot  often  occur ;  it  is  governed  by  its 
own  peculiar  circumstances,  and  it  will  add  nothing  to  the  law  as  it  has  been  already  ascertained. 
The  decision  which  has  been  come  to  in  this  case  is  a  mere  consequence  of  the  meaning  which 
has  Ixen  attached  to  the  words  of  the  Succession  Duty  Act   Therefor^  I  have  no  appr^oision 
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of  this  being  a  precedent  for  other  cases,  which  must  be  dissimilar  on  account  of  the  peculiar 
dmtmsUDces  of  the  present  case. 

Lord  Colonsay. — My  Lords,  I  have  arrived  at  the  same  conclusion  In  this  case,  and  I  do 
Bot  think  it  necessary  to  go  over  the  grounds  which  have  been  already  stated.  I  particularly 
tODCur  in  the  views  which  have  been  last  delivered.  It  appears  to  me,  that  the  two  sections  of 
dte  Act  which  have  been  referred  to  must  be  read  together.  It  must  be  made  clear,  that  the 
interest  contemplated  by  the  Statute  exists,  and  that  it  exists  under  the  circumstances  in  which 
the  provisions  of  the  Statute  levying  the  duty  will  apply.  It  appears  to  me,  in  the  first  place,  that 
die  interest  which  the  Statute  contemplates  did  not  exist  in  this  case  ;  the  interest  here  is  too 
Gated  to  have  applied  to  it  the  provisions  of  the  21st  section  as  to  the  levying  of  the  duty. 
Thatfore  the  conclusion  which  the  Court  below  arrived  at  is,  in  my  opinion,  the  one  suitable  to 
ftedrcnmstances  of  this  case. 

Lord  Gukhs. — My  Lends,  I  concur  in  the  opinitms  which  my  noble  and  learned  fnends  have 
cqnssed. 

Interlocutors  complained  of  affirmed^  and  appeal  dismissed  with  costs. 

AMellanf  s  Agents,  W.  H.  Melvill^  Solicitor  of  Inland  Revenue. — Respondents  Agents^  Grant 
ud  Wallace  wTS.;  Hohnes  and  Company,  Westminster. 


FEBRUARY  26,  1869. 
Clephane,  et  al.  (Paupers),  ^^j^^^wiif,  v.  Lord  Provost,  etc,  of  Edinburgh, 

Respondents. 

Charitable  Foundation — Sale  of  Hospital— Rebuilding  a  House  for  Inmates — An  hospital  and 
(kurch,  belonging  to  an  ancient  charity,  having  been  compulsorily  sold  to  a  railway  company^ 
iSKd  the  proceeds  of  tlie  purchase  being  paid,  a  scheme  was  considered  for  rebuilding  the  hospital. 

Held  (affirming  judgment),  Thai  it  -was  discretionary  in  the  Court  to  apply  the  proceeds  towards 
the  benefit  of  the  Pensioners  without  rebuilding  the  hospital ;  and  that  the  original  charters  and 
deeds  under  which  the  charity  was  establish^  did  not  necessarily  imply^  thai  a  building  for  thg 
fensbmers  to  live  in  was  essential.^ 

The  appellants  were  members,  beneficiaries,  or  pensioners  entitled  to  and  oijoying  the  benefits 
(tf  the  Trinity  Hospital  of  Edinburgh,  suing  in  formA  pauperis.  In  a  former  appeal  the  House  of 
liffds  anie^  p.  1217 :  4.  Macq.  Ap.  603  ;  36  Sc.  Jur.  325,  made  a  decree  by  which  it  was  declared, 
that  it  was  fit  and  proper,  that  so  much  of  the  money  received  by  the  respondents  from  the  North 
British  Railway  Company  as  would  be  "  sufficient  for  the  purpose,  but  not  exceeding  £7000, 
should  be  applied  in  the  purchase  of  a  site,  and  in  building  a  church,  which,  after  reserving  full 
accommodation  for  all  the  inmates  of  the  hospital  in  the  said  proceedings  mentioned,  and  the 
persons  connected  therewith,  will  afford  to  the  inhabitants  of  the  district  in  the  said  proceedings 
inemioned,  as  much  accommodation  as  was  afforded  by  the  collegiate  church  in  the  said  proceed- 
ings mentioned,  which  has  been  removed."  And  it  was  declared,  that  the  duty  of  building  the 
church  belonged  to  the  respondents,  as  trustees  of  the  charity,  and  that  "such  new  church  will 
be  the  property  of  the  said  charity,  subject  to  its"  being  used,  and,  if  so  used,  to  its  being  kept  in 
I'epair  and  maintained  in  like  manner  as  the  said  old  church  was  before  its  removal  by  the  said 
njlway  company."  And  it  was  ordered  "that  all  the  residue  of  the  money  received  from  the 
»id  railway  company,  and  all  interest  thereon,  and  all  the  rest  of  the  property  of  the  said  hospital, 
B^plicable  to  the  enlargement  and  maintenance  of  the  said  charity,  as  declared  and  established 
by  the  charters,  dated  respectively  the  12th  of  November  1567  and  the  26th  of  May  1587,  in  the 
»><i  jproceedini^  mentioned,  according  to  a  scheme  to  be  settled  for  that  purpose,  including 
tberem  the  rebuilding  of  the  hospital,  if  the  same  shall  be  deemed  necessary." 

On  the  cause  being  remitted  to  the  Court  of  Session,  minutes  of  and  objections  to  a  scheme 
'^lodged  and  considered,  and  the  First  Division  made  an  interlocutor,  dated  nth  December 
1866,  containing,  inter  alia,  the  following  findings  : — ^"  Further,  find  that  the  funds  so  to  be 
^[doyed  by  the  said  defenders  shall  consist  of  ^£7000  of  the  sum  of  /i7,67i,  9^.  6t/.,  which 
wy  received  from  the  said  railway  company,  as  the  price  of  the  said  former  chuich,  with 

^See  iwevious  report,  22  D.  1222  ;  5  Macph.  115:  36  Sc.  Jur.  325 ;  39  Sc.  Jur.  65.      S.  C. 
I  Sc.  Ap.  417  ;  7  Macph.  H.  L.  7 :  40  Sc.  Jur.  306. 
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the  interest  and  accumulations  thereof  which  have  accrued,  or  shall  hereafter  accrue,  to  the  said 
defenders  on  the  said  sum  of  ^7ocx^  under  deduction  of  such  sums  as  have  been,  or  shall  be, 
paid  by  them  in  the  mean  time  for  providing  accommodation  for  the  said  congregaticm :  Further, 
find,  that  it  is  not  necessary  or  expedient,  that  the  defenders  should  rebuild  the  hospital  which  be- 
longed to  the  said  charity,  and  which  also  has  been  removed  by  the  said  railway  company,  and 
appoint  the  said  defenders,  within  ten  days  from  this  date,  to  lodge  in  process  a  state  of  the  fore- 
said fund  as  it  is  at  this  date,  and  also,  within  six  weeks  from  this  date,  to  lodge  a  minitt^  nidi 
a  plan  setting  forth  a  site  for,  and  a  plan  of,  the  church  to  be  built  as  aforesaid." 
The  pursuers  appealed  against  the  above  interlocutor. 

Anderson  Q.C.  and  IVothtrspoon,  for  the  appellants. — The  Court  below  bad  no  power,  and 
this  House  could  give  that  Court  no  power,  to  dispense  with  the  building  of  an  hospi^  in  vfaidi 
the  inmates  were  to  live,  as  such  a  building  was  an  essential  part  of  the  existing  charity— BankL 
ii.  8,  25  ;  Ramsay  v.  College  of  St.  Andrews^  4  D.  1366 ;  Ma^.  of  Edinburgh  v.  Professors  0/ 
University  of  Edmburgh,  13  D.  1187;  Attorney  General  v.  Earl  of  Man^eld^  2  Ross.  501; 
Attorney  General  v.  Sherborne  Grammar  School^  18  Beav.  3S0 ;  Lewin  on  Trusts,  398  (5thed.)i 
As  to  the  abjection  founded  on  usage,  usage  is  only  admissible  in  the  case  of  an  ambiguous  tnut, 
but  where,  as  in  this  case,  the  documents  constituting  the  trust  are  clear,  and  obviously  cootem- 
plated  a  building  for  the  inmates  to  reside  in,  no  length  of  contrary  usage  can  be  allowed  to 
interfere  with  the  will  of  the  testator — Attorftey  General  v.  Gould,  28  Beav.  ;  Atienef 
General  v.  Corporation  of  Rochester,  S  De  G.  M.  &  G-  797.  Moreover,  the  judgment  of  the 
Court  below  was  erroneous  in  assigning  not  only  ^7000  to  the  building  of  the  new  church,  but 
also  the  interest  on  that  sum,  which  interest  is  larger  than  the  principaL  The  Judgment  of  the 
House  did  not  warrant  such  a  construction  as  that  which  has  been  put  upon  it  as  to  this  item. 
If  an  hospital  is  not  to  be  built,  then  no  church  ought  to  be  built. 

Sir  R.  Palmer  Q-C,  and  Mellisk  Q.C,  for  the  respondents,  were  not  called  upon. 

Lord  Chancellor  Hatherlev. — My  Lords,  we  are  asked  upon  the  present  occasion  10 
reverse  an  interlocutor  of  the  Court  of  Session  pronounced  in  December  1866.  It  appears  that 
this  important  charity  (for  so  I  must  denominate  it)  received,  in  consequence  of  the  purchase  of 
part  of  its  property  by  a  railway  company,  a  sum  of  ;£i7,ooo,  nearly  twent;^  erne  years  .ago,  1 
think  in  May  1848.  Then  a  course  of  proceduK  has  taken  place  by  which,  instead  of  deaJing 
with  this  ;f  i7»ooo  for  the  purposes  and  objects  of  the  charity,  a  vast  amount  of  expense  has  bea 
incurred.  Ths  objects  of^ the  charity  have  been  to  a  certain  extent  (and  perhaps  to  a  certain 
extoit  only)  disregarded,  whilst  a  contest  has  been  goingon  between  the  Provost  and  Corporation 
of  Edinburgh,  and  those  persons  who  are  interested  in  the  charity,  as  to  the  exact  mode  inwtuck 
this  £17,000  shall  be  disposed  of.  The  matter,  however,  came  before  your  Lordships'  House 
exactly  five  years  ago,  and  the  decision  of  your  Lordships  was  pronounced  in  February  1864.  It 
was  to  be  hoped,  that  the  decision  to  which  this  House  came,  and  the  order  which  was  very 
carefully  penned  upon  that  occasion,  for  the  purpose  of  preventing  all  further  dispute  and  litiga- 
tion, might  have  had  that  beneficial  effect.  However,  unfortunately,  it  would  appear  to  ha« 
been  far  otherwise,  and  now  in  this  fifth  year  since  that  order  was  pronounced  we  are  again 
called  upon  to  decide  in  a  conflict  which  a  little  good  humour,  joined  to  the  great  amount  of 
intelligence  which,  I  have  no  doubt,  is  possessed  by  the  parties,  might  have  prevented,andsoan 
end  might  have  been  put  at  once  to  this  controversy,  and  there  might  have  been  long  since  buill 
in  Edinburgh,  the  church  which  your  Lordships'  House  desired  should  be  erected,  and  the  rest 
of  the  fund  might  have  been  simply  appropriated  towards  the  objects  of  the  charity. 

Now,  the  order  of  your  Lordships  being  thb,  that  a  sum  not  exceeding  £,7000  should  be 
appropriated  to  the  erection  of  a  church  <m  the  site  of  that  which  has  been  removed ;  and  J^a 
Lordships  luiving  plainly  declared  what  the  exact  position  of  the  parties  was  with  reference  to 
the  property  which  had  been  taken,  by  saying  that  the  church,  when  so  erected  at  theexpaisetrf 
£7000,  should  be  appropriated  for  the  benefit  of  those  who  were  receiving  the  advantagcsof  (!« 
charity  ;  and,  that  "  subject  to  that  it  should  also  be  appropriated  for  the  benefit  of  those  who, 
for  many  years  previous  to  this  litigation  arising,  had  had  the  use  of  the  church  as  residents  in 
Edinburgh,"  and  that,  after  erecting  the  church,  at  an  expense  not  exceeding  ;t7ooo,  which  would 
be  sufficient  for  the  purpose  indicated,  the  residue  should  be  appropriated  for  the  benefit  of  the 
charity,  the  House  proceeded  to  direct  inquiries,  and  the  order  involved,  amongst  other  thingN 
this  direction,  that "  all  the  residue  of  the  money  received  from  the  said  railway  company,  and  all 
interest  thereon,  and  all  the  rest  of  the  property  of  the  said  hospital,  is  applicable  to  the  enlarge- 
ment and  maintenance  of  the  charity,  as  declared  and  established  by  the  charters  dated  respect- 
ively the  12th  of  November  1567,  and  the  26th  of  May  1587,  in  the  proceeding  menli«iea» 
according  to  a  scheme  to  be  settled  for  that  purpose,  including  therein  the  rebuilding  of  the 
hospital,  if  the  same  shall  be  deemed  necessary." 

Now,  I  should  have  thought  that  it  was  plain  and  intelligible  to  every  mind  to  which  tl'^C^'^ 
which  I  have  read  should  be  presented,  and,  therefore,  to  the  appellants,  that  it  was  intended 
tlutt  a  proper  scheme  and  arrangement  should  be  submitted  to  the  Court  in  Scotland  for  Ac 
administraticm  of  the  funds,  and  that  such  proper  scheme,  if  it  should  be  deemed  necessary,  bat 
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Mt  otherwise,  should  include  tbe  erection  of  an  hospital ;  and  that,  therefore,  it  was  remitted  to 
tkise  who  had  to  consider,  when  brought  before  them  in  a  proper  manner  by  the  submission  of 
■scheme,  and  to  decide  whether  or  not  they,  in  their  judgment,  deemed  the  erection  of  an  hospital 
•ecessary.  If  so,  the  whole  of  the  learned  argument  to  which  we  have  this  day  listened  is  an 
npment  addressed  to  us  for  the  purpose  of  asking  us  to  do  that  which  it  is  impossible  for  us  to 
dcs  Tit  to  reverse  the  decision  previously  come  to  by  your  Lordships'  House  in  the  year  1864. 
Because  it  appears  to  me,  that  tbe  argument  which  has  been  used  is,  that  it  is  open  to  us  now  to 
ay,  that,  although  it  has  been  deemed  unnecessary  by  those  to  whom  the  tjuestion  has  been 
Tcfored,  that  the  hospital  should  be  erected,  yet  we  must  hold  not  only  that  it  is  necessary,  but 
it  vas  impossible  for  -your  Lordships,  or  for  any  other  tribunal  whatever,  to  exercise  any 
4iiCRiioo  on  the  subject.  That  is  the  argument  which  has  been  addressed  to  us,  and  authorities 
;  btt  been  cited  to  prove  to  us,  that  we  cannot  alter,  and  that  no  cme  but  the  Legislature  can 
iktr,flK  provisions  which,  it  is  alleged,  were  made  by  the  original  charter  by  making  any  use  of 
:  tee  fands  until  the  hospital  be  first  erected  as  a  substantial  building. 
TIkk  one  perhaps  might-stop,  for  really  the  whole  case  seems  to  turn  upon  that  single  point. 
I  diink  that  it  is  due  to  your  Lordships'  House  to  say,  that  it  does  not  appear  to  me,  that 
1^  error  existed  in  the  condusion  which  was  so  come  to.  For  what,  after  all,  is  the  true  object, 
pDport,  and  intent  of  this  charter  with  which  we  have  to  deal  P  The  charter  contains  the  foUow- 
tng recital:  "  Know  ye  us  and  our  dearest  cousin,  James  Earl  of  Murray,  Regent  of  our  king- 
doms, moved  by  fervent  and  zealous  purpose  to  support  and  assist  the  poverty,  penuary,  and 
want  of  money,  and  diverse  aged  and  impotent  persons  who,  in  their  old  age,  have  lost  their 
means  and  estates  by  and  through  the  events  of  adverse  fortune,  so  that  they  may  not  perish  and 
die  through  extreme  hunger,  penuary,  and  want  of  necessary  sustenance,  and  therefore  moved 
by  piety  and  good  conscience  to  afford  them  such  help  and  assistance  as  their  want  and  need 
teqoires :  as  also  understanding  that  this  purpose  cannot  be  properly  carried  into  effect  without 
OUT  sapplenient  and  authority."  That  indicates  the  motive  on  the  part  <^  the  Crown.  The 
mtive  there  is  simply  sustaining  the  poverty,  penury,  and  want  of  those  persons  who  are  so 
i  afficted  m  order  "  that  they  might  not  perish  and  die  throu^  extreme  hunger,  penuary,  and  want 
I  of  necessary  sustenance.'*  And  then,  as  regards  Sir  Simon  Preston,  to  whom  the  grant  is  made 
bf  the  Crown,  it  proceeds  to  state  what  his  object  was — viz.  "  that  Sir  Simon  F^eston  has  tbe 
■tattiMi  and  deliberate  firm  and  set  purpose  to  build,  found,  and  with  alt  care  and  diligence 
endow  an  hospital  with  reasonable  support,  for  such  foresaid  honest,  poor,  and  impotent  persons, 
^ed  and  sick  indwellers  and  inhabitants  within  our  burgh  of  Edinburgh,  and  also  for  such  other 
vL,  impotent,  and  indigent  people  as  shall  be  found  fit  objects  for  receiving  such  bendits  and 
darity  in  the  said  hospital  so  to  be  founded."  Then  it  proceeds  to  say,  that,  in  order  to  set  the 
(anple  to  the  subjects  of  good  works,  the  Crown  grants  this  property  which  is  vacant  in  its 
kaids  "and  at  our  gift  and  disposal,  as  shall  be  most  fit  and  convenient  for  building,  erecting, 
I'^iuriiig,  and  performing  the  said  hospital,  with  bouses,  biggings,  and  yards  thereof,  where  there 
seems  to  be  the  greatest  concourse  and  passage  of  people,  as  well  stranger  as  townsmen,  by 
*hose  daily  alms  the  said  hospital  may  be  benefited."  Then  tbe  Crown  proceeds  to  grant  tbe 
church,  called  the  Collegiate  Church  of  the  Trinity,  with  all  the  buildings  belonging  to  it ;  and 
the  grant  is  expressed  to  be  "  for  the  building  and  construction  of  tbe  said  hospital,  bouses,  yards, 
and  udicies  thereof,  for  the  maintenance  of  the  poor  and  sick,  to  be  placed  by  them  therein  only 
md  for  no  other  use." 

Nov  1  apprehend,  that  the  real  scope  and  scheme  of  the  whole  of  that  charter  was  this,  that 
tbe  (vimary  and  leading  object,  first  of  the  Crown  and  then  of  Sir  Simon  Preston,  was  the  relief 
of  the  poor  and  distressed,  and  provided  for  the  necessities  of  the  a^ed,  and  impotent,  and 
■i^nn ;  and  that  finding  a  place  where  he  could  conveniently  erect  a  building  for  that  object,  he 
olitained  Irom  the  Crown  a  grant  to  enable  him  to  carry  that  primary  object  into  effect,  by  die 
^wtioQ  of  a  suitable  building  or  hospital.  It  is  not  what  is  ordinarily  found  in  foundations  of 
iuspitals  as  such.  It  is  not  a  scheme  by  which  anything  in  the  shape  of  a  permanent  building 
>nd  a  permanent  staff  thereto  atuched,  or  the  constant  continuance  of  the  building  for  the  pur- 
pose here  described,  is  suggested.  Nothing  of  that  kind  appears  in  the  grant.  There  is  no 
proviiion  for  a  governor,  or  a  master,  or  matron,  or  nurses,  or  chaplain.  There  is  not  one  of 
w»e  provisions,  and  the  grant  does  not  seem  to  indicate  any  more  than  what  I  have  described, 
TIL  that  the  mind  of  the  Crown  is  set,  and  that  the  mind  of  Sir  Simon  Preston  is  set,  upon  doing 
all  that  can  be  done  for  persons  in  this  inBrm  and  unhappy  condition.  And  that  which  appears 
to  have  (Resented  itself  to  the  mind  both  of  the  Crown  and  of  Sir  Simon  Preston  was  this  :  Here 
BJtpUM  which  will  assist  us  in  carrying  this  work  into  effect.  Here  we  can  erect  a  building, 
™  here  can  place  the  poor,  the  sick,  and  infirm. 

Now  vhat  happened  was  this :  Time  after  time  the  building  was  in  a  bad  state  of  repair,  and 
u  one  time  it  appears  to  have  become  almost  ruinous.  At  one  time  there  seems  to  have  been  a 
°>vter  granted  which  stated,  that  the  building  might  be  taken  down  and  disposed  of  by  the 
^^Pnation  in  such  a  manner  as  was  thought  most  useful,  and  they  thought  it  most  useful  to 
'^■'^  it  I  refer  to  that  passage,  which  is  to  be  found  in  the  condescmdence  of  the  appellants. 
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simply  for  the  purpose  of  shewing,  that  the  original  intent  and  purpose  and  scheme  of  the  whole 
charity  were  such  as  I  have  described,  and  that  it  was  not  a  charity  for  which  it  was  essouiai 
that  a  building  should  be  provided  which  should  be  always  attached  to  the  charity,  or  one  vilh 
regard  to  which  any  provision  was  made  for  continuing  it  in  the  shape  of  an  hospital  to  b| 
governed  by  rules,  ordinances,  and  regulations,  such  as  those  to  which  I  have  refened,  and  sw^ 
as  you  find  in  the  constitution  of  ordinary  hospitals,  founded  for  a  special  purpose  of  their  heU 
continued  in  perpetuity  under  the  terms  of  the  grant.  1 

Now  that  being  so,  what  do  we  find,  in  point  of  practice,  has  occurred  ?  We  find,  diat  Ai 
more  than  eighty  years  the  course  has  been  (and  it  appears  to  me  not  inconsistent  with  the  objedi 
either  of  the  founclers  or  of  the  Crown)  to  afford  relief  to  the  distressed  objects  tnendoned  in  di 
grant  outside  the  waUs  of  the  building.  It  seems  to  have  been  thought,  that  the  existence  of  i 
subsuntial  edifice  formed  no  necessary  part  whatever  of  the  object  of  the  founder.  Since 
year  1846  or  1847,  when  the  hospital  was  taken  down  by  the  Railway  Company,  the  chant}- im 
continued  to  be  wholly  administered  in  that  manner.  The  sick,  the  aged,  and  the  poor,  hafi 
been  relieved  in  a  different  manner  from  that  prescribed  by  the  charter.  And  so  your  Lordshipl 
appear  to  have  thought  it  might  possibly  be  administered  hereafter;  that  the  House  was  Hi 
inflexibly  bound  by  the  charier  to  administer  it  through  the  medium  of  residence  within  tbefo^ 
walls  of  the  building,  and  that  it  was  right  and  reasonable,  that  a  judgment  should  be  exercisti 
by  competent  authority  upon  that  subject,  and  that  it  was  open  to  such  authority  to  exo-cise  S. 
judgment  upon  it  That  conclusion  having  been  come  to,  your  Lordships'  House  left  it  to  dtfj 
adjudication  of  those  to  whom  the  whole  scheme  was  to  be  submitted.  And  ]  apprehend,  tlut 
that  being  so,  no  rule  of  law  was  transgressed.  And  I  am  happy  to  think,  that  the  case  was  sndt 
because  there  had  never  been  in  our  judgment  anything  in  that  decision  which  militated  againi 
any  previous  rule  of  law.  It  would  undoubtedly  not  be  competent  to  us  at  the  present  mma^ 
without  having  that  case  reheard,  (if  such  a  thing  was  possible,)  to  reverse  that  dedsioo. 

The  only  remaining  question  to  which  I  need  advert  is  this.   It  is  said,  if  it  be  not  necessHf 
to  erect  the  hospital,  why  erect  the  church  ?   There  again  we  are  undoubtedly  precluded  bytl 
order  of  the  House,  pronounced  on  the  former  occasion.    But  even  if  it  were  not  so  preclude^ 
do  not  at  all  admit  the  justice  of  the  argument.    Many  of  these  persons  who  are  relieved  ' 
means  of  this  charity  may  be  lesiding  in  tbe  neighbourhood.   There  is  no  reason  why  it  si 
not  be  so,  and  the  probability  is,  that  many  of  them  would  have  their  residence  in  the  neigb 
hood  of  this  church,  and  many  of  them,  therefore,  would  be  partakers  of  the  benefit  wluch 
decree  of  this  House  was  intended  to  secure  to  them. 

The  only  remaining  point  which  occurred  in  the  argument  was  the  point  with  reference  to  tl« 
objections  which  were  taken  to  the  "  states  "  brought  in  before  the  Court  of  Session.   It  appai»| 
to  me,  I  confess,  that  there  is  nothing  whatever  of  which  the  appellants  are  entitled tocomplMii 
in  that  respect.    The  only  important  item  which  they  might  have  some  ground  hereafterfMdi^' 
puting  (if  the  parties  have  not  the  good  sense,  which  I  trust  they  will  have,  to  arrange  all  tbo' 
matters  in  the  manner  in  which  charities  above  all  things  should  be  arranged)  is  under  the  I2tl 
objection,  which  was  raised  with  reference  to  certain  expenditure  incurred  on  account  of  plus 
and  surveys,  and  other  matters  of  that  description  in  connexion  with  the  church.  Hut  ii 
expressly  reserved  by  the  interlocutor  complained  of.   We  have  therefore  nothing  todoviththit 
part  of  the  case.   And  with  regard  to  the  other  objections,  I  see  nothing  of  substance  in  tbQiL 
The  only  alteration  which  appears  to  me  necessary  to  be  made,  is  with  regard  to  what  has  alrea^ 
been  suggested  by  one  of  your  Lordships,  namely,  the  omission  of  the  interest  which  faasoccuncd 
in  the  ^7000  as  being  the  sum  properly  applied  to  the  erection  of  a  church,  because  it  is  <|iitt 
clear,  that  by  the  order  made  upon  the  former  occasion  ^7000  was  appointed  as  the  maximmt 
TTiere  was  no  question  of  the  interest  which  mightarise  upon  the  ^^7000,  but  whenever  the  chuni 
is  built,  no  mqre  than  ^7000  is  to  be  expended  upon  it,  and  it  may  be,  that  not  so  much  is 
necessary,  at  all  events  no  more  can  be  expended.    I  would  therefore  upon  that  point  proposeio 
your  Lordships,  after  tbe  words  jC70oo  in  the  second  finding  to  add  the  words  "  if  so  much  be 
required." 

Then  with  regard  to  costs,  in  substance  the  appellants  entirely  fail  in  the  present  appeal,  ud 
the  costs  must  follow.  The  appellants  sue  as  paupers,  and  of  course,  as  far  as  thej-  are  cob- 
cemed,  they  will  pay  no  costs.  The  House  will  not  make  any  order  with  reference  to  the  piy 
ment  of  costs  by  them.  But  it  appears  to  me,  that  with  your  Lordships'  sanction  nocostsoi(fct 
to  be  allowed  to  them  in  this  appeal.  With  regard  to  the  respondents,  I  confess,  that  ^^^^ 
we  have  heard,  and  especially  after  what  has  last  fallen  from  Mr.  Anderson,  viz.  that  althMJ|i> 
there  was  a  stiggestion,  that  the  question  of  interest  should  be  waived  in  order  that  fewer  poitf* 
might  arise  for  argument,  it  was  distinctly  stated,  that  it  would  make  no  difference  whatever  id 
the  appeal  being  prosecuted,  it  seems  to  me,  that  the  respondents  are  entitled  to  have  their  ct^s 
out  of  the  clarity.  Therefore  what  I  should  propose  to  your  Lordships  would  be  to  afiinn  the 
decree  with  the  variations  which  I  have  suggested  ;  to  grant  no  costs  to  the  appellants,  and  10 
direct  that  the  costs  of  the  respondents  should  be  paid  out  of  the  charity  estate. 

Lord  Chelmsford.— My  Lords,  with  reference  to  the  argument  on  behalf  of  the  appeU'B'^ 
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Ik  odIv  question  to  be  determined  is,  whether  the  Magistrates  of  Edinburgh  were  boond  to 
a  new  building  to  be  used  as  an  hospital  in  the  place  of  that  which  was  taken  down  to  make 
1  for  the  railway.    This  question  depends  upon  the  effect  of  the  charter,  and  upon  whether 
:Eutens  on  the  Magistrates  of  Edinburgh  an  irrevocable  trust,  that  there  shall  always  be  a 
lilding  to  be  used  as  an  hospital  to  the  end  of  time. 

Xo»ihe  primary  object  of  the  charter  of  James  vi.  in  1567,  as  my  noble  and  learned  friend  on 
K  Toolsack  has  pointed  out,  was  the  help  and  assistance  of  aged  and  impotent  persons.  There 
'«)s  no  recital  in  the  charter,  that  for  those  persons  it  was  necessary  to  build  and  endow  an 
Ifcgqntal,  but  ail  that  is  said  is,  Understanding  that  this  purpose  caimot  be  properly  carried  into 
[#xtTitbout  our  supplement  and  authority,"  and  then  it  goes  on  to  recite,  that  "  Sir  Simon 
[iMoDhas  expressed  his  intention  to  build,  found,  and  endow  an  hospital  with  reasonable 
[■Vpoft  f<H-  such  foresaid  and  hmest  poor  and  impotent  persons."  Then  there  is  a  grant  to  the 
l^idiates  of  Edinburgh  for  the  building  and  construction  of  the  hospital,  "  for  the  maintenance 
fike  poor  and  sick  to  be  placed  by  them  therein  only,  and  for  no  other  use,"  with  a  proviso, 
they  shall  be  bound  to  apply  "  the  places  and  others  foresaid  to  the  foresaid  use,  and  no 
:■"  Now  I  understand  by  that  merely  this,  that  as  long  as  the  building  remains  it  shall  be 
for  the  purpose  of  an  hospital,  and  for  no  other  use  or  purpose,  and  not  that  there  shall 
lys  be  a  builaing  to  be  applied  to  the  purposes  of  the  charter.  That  it  was  not  necessary 
a  building  should  always  exist  for  this  purpose,  appears  to  me  to  be  clear  upon  the  words  of 
charter  of  26th  May  1587,  which  authorized  the  Magistrates  to  apply  the  old  hospital  build- 
.  _s  irtiicfa  bad  become  ruinous  to  whatever  profitable  use  might  seem  expedient.  And  there  is 
•0  direction  whatever,  that  if  the  ruinous  building  is  taken  down,  another  shall  be  erected  in  its 
fbce. 

Nov,  if  the  effect  of  the  charter  was,  that  the  Magistrates  should  always  maintain  an  hospital 
fcr  tlie  reception  of  poor  persons,  there  certainly  was  great  difficulty  in  justifying  the  former 
of  this  House,  leavmg  the  question  of  the  re-erection  of  an  hospital  to  depend  upon 
Eher  it  should  be  deemed  necessary.  But  no  nece^ty  for  the  continuance  of  a  building  as 
bospital  fhr  ever  can  be  deduced  trom  the  charters.  This  seems  to  me  to  be  conceded  by 
appellante  themselves;  for  in  the  condescendence,  vis.  Ccmd.  25,  they  say,  *'In  consequence 
Ae  building  of  the  hospital  having  been  removed  by  the  railway  company,  and  of  no  new 
Htai  buildings  having  been  yet  erected,  there  are  no  inmates  or  poor  persons  supported  or 
itained  in  any  one  buildii^  or  hospital  at  present ;  but  instead,  pensions  in  weekly,  monthly, 
termiy  payments  are  granted  to  the  pursuers  and  to  a  great  many  other  poor  persons.  In  the 
It  of  a  new  hospital  being  erected,  the  pursuers  or  some  of  them  would  be  entitled  to  be 
i?ed  as  inmates  thereof."  They  therefore  state  it  as  a  contingency  whether  a  new  hospital 
be  erected  or  not.  If  the  erection  of  a  new  hospiul  had  been  absolutely  necessary,  their 
is  would  have  been,  "  When  a  new  hospital  is  erected,  the  pursuers  or  some  of  them  will  be 
IlKitled  to  be  received  as  inmates  thereof." 

.  This  being  so,  the  order  of  the  House  upon  the  former  occasion  was  perfectly  correct.  It 
V>3  justified  by  the  provisions  of  the  charter,  and  it  is  in  itself  conclusive  of  this  question  ; 
hecwse,  after  providing  £7000  for  the  church,  it  is  declared  "  that  all  of  the  residue  of  the 
iMasy  received  from  the  said  railway  company,  and  all  interest  thereon,  and  all  the  rest  of  the 
property  of  the  said  hospital  is  applicable  to  the  enlargement  and  maintenance  of  the  said  charity 
ts  declared  and  established  by  the  charters  dated  respectively  12th  November  1567  and  36th 
Kay  1587,  m  the  said  proceedings  mentioned*  according  to  a  scheme  to  be  senled  for  that 
F»P9$e,  including  therem  the  rebuilding  oi  the  hospital  if  the  same  shall  be  deemed  necessary. 
Am  it  is  further  ordered,  that  it  be  referred  to  the  Court  of  Session  to  settle  and  approve  of  such 
•dietne  accordingly.'* 

The  Court  of  Session,  by  their  interlocutor,  applied  that  judgment;  and  they  directed,  amongst 
•Aer  things,  that  a  statement  of  the  moneys  which  belonged  to  the  property  of  which  Ae 
kospical  consisted  should  be  made  ;  and  also  that,  within  four  weeks,  the  parties  should  lodge  a 
Kbeuie  shewing  the  prop<»ed  application  "  of  the  said  properties  and  funds."  In  pursuance  of 
interlocutor,  a  scheme  was  accordingly  proposed  by  the  trustees  of  the  hospital,  and  sub- 
■itted  to  the  Court  of  Session,  and  in  that  scheme  there  is  the  following  statement : — "  The 
tniitees  beg  to  state,  that  in  their  opinion  it  is  unnecessary  and  inexpedient,  that  a  new  hospital 
ihould  be  built  It  appears  to  them,  that  the  funds  under  their  management  would  be  more 
beneficially  applied  by  continuing  the  outdoor  system  of  relief."  Upon  this  the  Court  of  Session 
pronounced  their  interlocutor,  finding,  "that  it  is  not  necessary  or  expedient,  that  the  defenders 
^ouki  rebuild  die  hospital  which  belonged  to  the  said  charity,  and  which  has  been  also  removed 
Dy  the  said  railway  company."   And  against  this  interlocutor  this  appeal  is  made. 

I  think  that  I  have  shewn  your  Lordships  sufficiently,  that  the  order  that  was  made  by  the 
House  upon  the  previous  occasion  was  well  founded,  and  that  there  is  no  objection  to  it  with 
tefercQce  to  any  restrictive  words  in  that  charter.  I  therefore  entirely  agree  with  my  noble 
ud  kanied  friend  upon  the  woolsack,  that  this  interlocutor  must  be  affinned.  I  adso  affto 
u.  50 
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with  htm  vith  regard  to  the  alteration  vhtcb  he  has  suggested,  and  likewise  upon  the  sut^t  gf 

the  costs. 

Lord  Westbury. — My  Lords,  I  should  hardly  feel  it  necessary  to  add  a  word  to  what  bi! 
been  addressed  to  your  Lordships,  but  for  some  observations  which  fell  from  the  appelUiuV 
counsel,  and  which  served  to  shew,  that  the  subject  of  the  administration  of  charitable  tnistsi) 
not  yet  perfectly  apprehended.  The  jurisdiction  of  the  Court  of  Session  and  jurisdiction  of  i 
Court  of  Equity  in  England  upon  the  subject  of  the  administration  of  charitable  trusts  are  out 
and  the  same.  Undoubtedly  in  England  we  have  bad  a  greater  number  of  cases,  and  tbetefoR 
the  principles  have  been  more  fully  developed.  The  rules  which  have  been  laid  down,  and 
authorities  in  England,  are  of  course  not  binding  on  the  Court  of  Session,  yet,  as  tbey  an 
illastrations  of  the  convenient  mode  of  the  application  of  the  same  principles  of  law,  I  darasn 
that  whenever  an  opportunity  arises  the  Court  of  Session  will  deem  them  entitled  to  lespectail 
attention. 

Now,  in  both  Courts  this  principle  has  prevailed,  namely,  that  there  shall  be  a  very  enlargtrf 
administration  of  charitable  trusts.  You  look  to  the  charity  which  is  intended  to  be  cream^ 
that  is  to  say,  the  benefit  of  the  beneficiary,  and  you  distinguish  between  the  charity  and  meMi 
which  are  directed  to  the  attainment  of  that  charity.  Now  the  means  of  necessity  vary  trcM 
age  to  age.  Take  a  charity  consisting,  as  it  does  here,  of  the  relief  of  the  poor.  The  condiiiM 
of  the  country  or  the  condition  of  the  town  at  the  time  when  that  charity  was  created  may  baA 
dictated  what  at  that  time  were  very  convenient  means  for  the  application  of  the  pariictU 
charity.  In  the  progress  of  society,  and  with  the  greater  diffusion  of  wealth  and  gro»iii4 
population,  the  means  originally  indicated  may  become  inadequate  to  the  end,  and  the  Courts  if 
Equity  have  always  exercised  the  power  of  varying  the  means  of  carrying  out  the  charitjrfnd 
time  to  time  according  as  by  that  variation  they  can  secure  more  effectually  the  great  objeaq 
the  charity,  namely,  the  benefit  of  the  beneficiary. 

Now,  it  is  perfectly  true,  that  you  cannot  substitute  one  charity  for  another;  youmaysnbfd' 
tute  for  a  particular  charity  which  has  been  defined,  and  which  has  failed,  another  cbaiiq^ 
ejusdem  generis^  or  which  approaches  it  in  its  nature  and  character,  but  it  is  quite  true^  thatjM 
cannot  take  a  charity  which  was  intended  for  one  purpose  and  apply  it  altogether  to  a  difiered 
purpose.  Some  instances  occur  in  our  English  reports  upon  the  subject,  but  on  an  eiaminatid 
It  will  be  found  that  what  was  done  in  those  cases  was  not  done  under  the  ordinary  audiorit]ra 
the  Court  of  Equity,  but  that  it  was  done  in  cases  where  the  charity  described  foiled  by  rimv 
of  its  illegality,  and  where  it  fell  to  the  Crown  to  declare  what  should  be  the  fmn  of  administm 
tion  to  be  adopted.  I  mention  this  because  our  attention  has  been  directed  to  the  langtugV 
which  was  used  by  Lord  Eldon  in  the  case  of  the  Aitorruy  General  v.  Mansfield.  That  language 
was  never  intended  at  all  to  alter  the  law  upon  this  subject,  namely,  that  the  means  for  iN 
attainment  of  the  end  may  be  altered  from  time  to  time.  Neither  was  that  language  intaKkAj 
to  interfere  with  the  setiled  doctrine  of  what  is  called  cy  pris  application  in  a  Court  of  EqirityJ 
But  it  was  intended  only  to  apply  to  such  a  case  as  tbis.  Supposmg  that  an  attempt  is  nudeW^ 
take  a  charity  given  for  the  relief  of  the  poor  in  a  particular  district,  and  to  employ  the  moDtf ; 
so  dedicated  for  the  purpose  of  building  a  bridge,  or  making  a  road,  or  draining  a  town— tburt; 
objects  being  quite  aiversi  gmeris  from  the  objects  for  which  the  charity  was  given,— proh*'''? 
those  objects  would  not  come  within  the  powers  of  a  Court  of  Equity.  But  the  power  of  a  Cort 
of  Equity  to  alter  the  means  so  as  to  adapt  them  to  the  end  is  undoubtedly  not  limited. 

Now,  what  is  the  case  which  we  have  to  consider  here?  The  benevolence  of  Sir  Simtm 
and  of  the  Court  acting  at  his  instance^  was  moved  on  account  (tf  the  condition  of  the  pov« 
Ediabuigh,  and  as  one  means  of  benefiting  the  condition  of  the  poor  be  was  aUe  to  erect,  m 
\aA  land  granted  to  him  upon  which  he  might  erect  dwelling  for  the  poor ;  for,  although 
call  it  an  "  hospital,**  yet  the  word  "  hospital  '*  is  to  be  considered  with  reference  to  that  vl^ 
is  here  described,  and  you  must  not  derive  from  the  word  "  hospital "  the  idea  which  is  frcqneo^ 
attached  to  it  at  the  present  day,  namely,  a  particular  building  with  a  certain  staff  of  officeT^an 
with  directions  to  receive  annuitants  therein,  and  to  allow  them  certain  sums  of  money,  and  to 
keep  up  a  number  of  officers,  a  chaplain,  and  a  superintendent,  and  so  on,  who  are  directed n> 
be  maintained  in  an  hospital.  That  is  an  hospital  consisting  of  a  certain  number  of  reci|»ai^ 
of  charity,  whose  interest  in  the  charity  is  defined,  and  the  hospital  is  to  be  for  them  a  pbct  <■ 
permanent  dwelling.  But  in  the  direction  here  given  for  the  establishment  of  an  hospital,  that 
IS  nothing  more,  so  far  as  the  charters  go,  than  as  it  were  the  erection  of  an  ordinary  poofhwse 
where  the  poor  and  the  sick  may  be  received  and  lodged  and  maintained  so  long  as  may « 
necessary,  and  the  whole  seems  to  be  left  entirely  to  the  arbitrium  and  discretion  of  il* 
superintending  authority  by  the  founder  of  the  charity. 

Now  these  buildings,  such  as  they  were,  have  been  swept  away  by  the  authority  oftbelavl? 
a  railway  company,  and  there  is  substituted  for  the  buildings  a  large  sum  of  money.  ^^'^ 
the  necessity,  that  that  sum  of  money  constituting  the  property  of  the  charity  should  be 
to  the  use  and  service  of  the  poor  in  the  same  manner  as  that  in  which,  at  the  ttnK 
foundation  (tf  the  charity,  it  was  considered  that  the  end  of  relieving  the  poor  might  be  bert 
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i  If  the  eod  of  relievingr  the  poor  can  be  better  accomplished  now  by  hiring 
for  them,  or  by  enabling  them  to  get  lodging  or  cotti^es  or  dwelliogs  of  their  own,  the 
object  will  be  accomplished,  and,  of  course,  it  is  palpable  to  every  one  that  if  we 
aple.  the  laying  out  of  ;£io,ooo  in  the  erection  of  suitable  buildings  for  the  reception 
the  interest  of  that  money  will  be  so  much  taken  away  from  the  number  of  pensions 
bt  be  given  in  outdoor  relief.  Whether  it  should  be  the  one,  or  whether  it  should  be 
is  oa  the  circumstances  of  the  time,  and  on  what  constitutes  a  wise  and  prudent 
:  administration  of  the  funds  of  the  charity,  and  that  administration  may  alter.  It 
follow  that,  because  we  approve  of  outdoor  relief  to-day,  the  scheme  continuing  that 
applicaiion  ^ould  have  perpetual  duration.  Another  set  of  circumstances  may  arise 
y,  or  fifty  years  hence,  which  will  suggest  another  and  a  more  beneficial  form  of 
dm.  And  thus  it  is,  that  charity,  in  the  e;^e  of  the  Court,  is  not  bound  up  to  any 
and  no  toiler  beneficial  mode  of  administration ;  but  it  may  receive,  under  these  vise 
from  time  to  lime,  that  application  and  that  administration  cf  the  fund  which  will  best 
tbe  great  end  in  view. 

think,  that  these  cmsiderations  would  justify  to  the  mind,  not  only  of  every  law)%r, 
hope  of  every  wise  man  who  was  really  intent  upon  works  of  benevolence,  tbe  sort 
':  was  made  by  this  House.    The  House  undoubtedly  saw  no  legal  obligation  for 
I  of  a  building,  or  for  the  maintenance  of  a  building,  and  it  therefore  only  regarded 
;  as  something  suggested  at  that  time  with  a  view  to  an  end.   Whether  there  should 
ling  or  not  was  left  to  tbe  discretion  of  those  who  were  armed  with  the  power  of 
[this  charity,  and  it  was  accordingly  settled  deliberately  by  this  House,  that  if  they 
ane*  hospital  necessary,  a  new  hospital  should  be  built,  but  that  if  they  deemed  the 
of  a  new  hospital  unnecessary  for  the  benefit  of  Ae  poor,  then  there  was  no  obligation 
1  a  building. 

appellants  ^ve  neither  here  nor  in  the  Court  of  Session  presented  any  considerations 
'  drcomstances,  or  any  facts  upon  which  the  Court  of  Session  would  have  been 
in  coming  to  the  conclusion,  that  it  was  necessary  to  build  an  hospital  What  then 
bere  ?  We  have  an  administration  which  has  been  exclusively  directed  to  outdoor 
the  last  twenty-one  years,  and  an  administrati<»i  which  has  consisted,  as  to  the  greater 
'  the  fonds,  in  ontdov  relief  since  1785.  Then  what  is  there  to  justify  our  departing 
^  has  been  daae,  altering  the  course  which  we  find  to  have  existed,  and  directing  so 
tbe  funds  of  this  charity  to  be  l^d  out  in  what  would  probably  be  found  to  be  a  wasteful 
form  of  application  ? 

ihin^  had  been  considered,  as  I  think  ihey  ought  to  have  been  considered  below,  I 
not  have  observed  the  strange  spectacle  of  an  appeal  brought  bere  in  the  hope- 
pt  to  alter  the  order  of  the  House,  and  I  think  that  we  might  have  been  spared 
rhich  were  directed  to  shew,  that  the  order  of  the  House  was  inconsistent  with  law 
I  have  dwelt  so  much  upon  this  point,  not  because  I  felt  that  the  orders  of 
House  required  to  be  remedied,  but  only  to  repeat  the  considerations  which  were 
I  cbe  minds  of  my  noble  and  learned  friends  who  with  me  heard  the  former  appeal,  and 
-Q  mind,  when  that  order  was  pronounced. 

is  nothing  else  I  think  which  remains  to  be  said  except  with  regard  to  the  variation 
proposed  to  be  made  in  the  tnteilocutor  appealed  from.  It  is  quite  true,  that  words 
I  tbe  interlocutor  which  have  proceeded  upon  a  misunderstanding  of  a  portion  of 
'ps*  Older.  It  is  unnecessary  to  shew  how  clear  the  language  of  that  order  was,  and 
.  not  to  have  been  misunderstood,  because  the  mpondents  very  handsomely  say, 
lanusunderstandhig  of  the  order,  and  they  desire  to  have  deleted  from  the  carder  so 
be  hngoage  as  contains  that  misunderstanding.  It  thus  becomes  requisite  to  add  to 
^  "^Ttxx^  in  the  passage  which  has  been  referred  to,  the  words  "if  so  much  be 
"  ai^  then  to  delete  the  words  which  follow  in  italics. 

iv^pect  to  tbe  rest      die  appeal,  the  indignation  and  complaint  against  the  charges 
'^      are  answered  at  once  by  this,  that  there  is  an  inquiry  which  is  not  yet  exhausted. 
I  fWDbably  be  very  important  questions  arising  upon  that  portion  of  tbe  objections,  but 
'■  do  not  deal  with  matters  which  are  reserved  by  the  Court  of  Session  for  further 


'  Concur  with  my  noble  and  learned  friend  on  the  woolsack  as  to  the  manner  in 
;  proposes  to  your  Lordships  to  dispose  of  tbe  costs.  If,  indeed,  this  appeal  had  been 
only  to  the  erroneous  part  of  the  interlocutor,  then  I  should  have  required  the  respond- 
sbew,  that  they  had  been  willing  to  abandon  that  erroneous  part.  But  then  they  were 
vh«ber  they  did  it  or  not,  the  appeal  would  go  forward.  I  think  that  the  respondents 
^  great  propn^ety  in  telling  the  appellants.  We  do  not  mean  to  maintain  that  part  of  the 
~1  if  yoa,  indeed,  bring  it  forward  before  the  House,  it  is  more  becoming  that  it  should 
'  by  &e  authority  of  the  House,  than  that  we  should  make  any  application  to  the 
to  aher  the  judgment  which  has  been  pnmovnced. 
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I  therefore  think,  that  the  respondents  are  entitled  to  their  costs.   But  I  hope  and  xnAf^ 
this  is  the  last  we  shall  hear  of  this  matter,  and  I  rejoice  the  more,  that  ve  can  with  pa 
justice  refuse  to  the  appellants  their  costs,  because  I  think,  that  it  will  be  one  of  the  most  cSk 
and  most  salutary  modes  of  preventing  further  litigation.   Let  that  be  remembered,  beq 
without  it  I  feel  certain,  that  if  hereafter  there  were  a  peg  upon  which  an  appeal  could  bel 
we  should  have  that  appeal  brought  here.    Probably  this  matter  will  not  be  any  longer  a  n 
of  litigation  in  this  House  when  the  parties  find,  that  they  cannot  look  with  anythii| 
confidence  to  the  costs  coming  out  of  the  fund. 

Lord  Colonsay. — My  Lords,  as  to  the  (question  whether  or  not  another  building  shot 
erected  as  an  hospital,  the  matters  for  consideration  in  the  Court  below  appear  to  have 
^rstt  whether  they  ri^tly  understood  the  judgment  or  deliverance  of  yoar  Lordships  as  1 
dealt  with  th^  question,  and  secomifyy  whether,  if  they  rightly  understood  it  as  havi^  deal 
that  qtiestion,  and  having  left  it  to  the  discretion  of  tb(ne  who  had  the  nuuK^ment  i 
charity,  there  has  been  anything  advanced  to  shew  that  that  discretion  has  been  iU  used, 
upon  both  these  points  I  think  that  the  case  is  clear.  I  think  it  very  dear,  from  readl 
judgment  or  deliverance  of  this  House  in  1864,  that  the  House  did  deal  and  did  intend  1 
with  the  question,  whether  or  not  an  hospital  building  should  be  erected,  and  that  the 
dealt  with  it  by  leaving  it  to  the  discretion  of  those  who  had  the  management  of  the  dia 
determine,  whether  it  was  expedient  or  necessary  that  such  a  building  should  be  erected, 
parties  having  come  to  the  conclusion,  that  it  was  not  necessary,  and  that  it  was  not  tj{ 
to  erect  an  hospital,  but  that  it  was  more  expedient  and  more  fitting,  that  the  relid"  sfaa 
given  to  the  objects  of  it  out  of  doors,  and  nothing  having  been  urged  here  as  matter  of  dii 
against  that  decision,  I  think  that  we  have  no  course  here  but  to  affirm  the  judgment 
House  and  of  the  Court  below  in  that  matter.  If  it  had  been  open  to  us  now  to  gol 
question,  whether  the  charters  which  have  been  read  made  it  absolutely  necessary  lj 
hospital  should  be  erected,  and  precluded  all  discretion  under  all  circumstances,  we  mi^ 
had  a  difTerent  course  of  proceeding  to  follow  out.  But  as  ^  as  I  have  been  able  ts 
the  argument  which  has  been  submitted  to  us,  I  see  no  reason  to  doubt,  that  the  deb 
of  this  House  in  1864  was  perfectly  in  accordance  with  the  fvinciple  and  with,  the  teturfl 
charters. 

But  there  is  another  point  in  this  case,  as  to  the  sum  which  was  intended  to  be  apfdied 
building  of  a  church.  I  have  no  doubt  now,  after  hearing  what  your  Lordships  who  to 
in  the  proceedings  in  1864  have  said,  that  the  Court  below  hive  misread  the  jud^ 
ddiverance  of  the  House  upon  that  matter.  They  have  interpreted  it  in  a  sense  in  wbidi 
not  intended  to  be  interpreted,  and  therefore  the  alteration  which  has  been  suggested 
judgment  of  the  Court  below  must  be  made,  and  the  amount  of  money  to  be  appltd 
erection  of  a  church  must  be  limited  to  the  sum  of  £,7000.  I  hope,  however,  with  regaidi 
matter,  there  will  be  no  further  delay  in  carrying  out  the  direction  of  the  House  or  m  dil 
below.  As  long  as  that  matter  is  delayed,  that  sum,  whatever  it  may  be,  which  ought  h 
to  have  been  applied  to  the  erection  of  a  church,  is  lying  accumulating  for  the  benefit 
said,  of  the  charity,  but  to  the  detriment  of  those  who  are  to  have  the  benefit  of  the  cha 
hope,  therefore,  that  no  impediment  will  be  interposed  to  the  application  of  that  fund  to  the| 
to  which  it  has  been  directed  to  be  applied. 

As  to  the  notion,  that,  if  there  is  to  be  no  building  of  an  hospital  there  is  to  be  no  ch 
think  that  I  must  regard  that  as  more  iiwenious  than  sound.  I  cannot  go  along  « 
notion,  that  no  parties  are  to  have  benefit  from  the  church  accommodation  except  tbei 
who  reside  within  the  buildings  of  the  hospital,  and  those  parties  residing  in  Uie  neigbba 
of  the  church  who  are  recipients  of  the  fund.  I  think,  under  the  interpetuion  whidi  lu 
put  upon  the  charters,  the  recipients  of  this  charity  are  the  parties  who  are  primarily  esd 
the  benefit  of  accommodation  m  that  church,  and  that  when  the  judgment  of  the  Cotal' 
used  the  expression  "beneficiaries,"  it  used  it  properly,  seeing,  that  in  the  view  which  thai 
took,  and  in  the  view  which  this  House  has  taken,  theiewere  to  be  no  inmates.  It  did  not 
from  that,  that  the  beneficiaries  of  the  charity  are  to  be  dqnived  of  church  accouunx 
They  are  entitled  to  have  it,  and  then  further  accommodation  is  to  be  given  to  ibit  parties  n 
in  the  neighbourhood. 

As  to  the  matter  of  costs,  I  entirely  concur  in  what  bas  been  su^;ested  by  my 
learned  friend. 

The  Lord  Chancellor  put  the  question  as  follows  : — That  the  interlocutor  comptai 
be  affirmed  with  the  following  variations,  that  is  to  say,  by  inserting  in  the  second  fio^ 
words  "  if  so  much  be  required  *  after  "  ^7000,"  where  they  first  occur  in  that  finding, « 
omitting  in  the  same  finding  all  the  words,  that  follow  the  word  ^  church."  And  di 
appellants  neither  receive  nor  pay  costs  of  this  appeal.  And  that  the  costs  of  the  re^mi 
retained  by  them  out  of  the  chanty  estate. 

Appellant^  Agents,  Wotherspoon  and  Mack,  S.S.C.  ;  Simson  and  Wakeford,  WestmiBl 
Respondents'  Agents,  Millar,  AUardice,  and  Robson,  W.S. ;  John  Graham,  WestmiitSer> 
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MARCH  18,  1869. 

i  OF  THE  Chapel  Royal  and  Others,  AppeUants^  v.  James  Johnstone, 


31d  Valuation — Titular  a  Party — Prescription — A  decreet  of  vaiuation  of  teinds  dated 
\yfiirpertai  to  be  made  in  terms  of  an  agreement  between  A.,  an  heritor,  and  B.  the  tacksman 
\&»hr^  that  the  teinds  of  the  lands  shall  be  in  all  time  coming  210  pounds  Scots.  An 
'  ■  ef  ratuction  of  such  decreet  being  raised : 

ijaffirmiiig  judgment),  1.  That  Me  valuation  was  intended  to  be  final  and  permanent. 
B.  must  be  taken  to  have  been  titular  at  the  time,  {otherwise  the  Commissioners  of 
\  mui  have  known  the  decree  was  worthless, )  there  being  no  clear  evidence,  that  the  teinds 
i  &  any  other  person,  and  the  subsequent  enjoyment  not  being  contrary  to  the  decree, 
t  ike  negative  prescription  applied,  and  dated  from  the  time  when  the  parties  had  notice 
xhcra;  and  a  firocess  of  augmentation  in  ij^'if  founded  on  and  referring  to  the  decree^ 
lUid  to  such  notice. 

Id  VaUiation — Defect  of  Parties — Semble,  //  is  no  objection  to  a  decreet  of  valuation, 
ftke  tHnlar  does  not,  on  the  face  of  the  proceedings^  clearly  appear  to  have  been  charged — 
ILOBD  Westbuhy.^ 

__  in  which  the  inteiiocutors  appealed  from  vere  pronounced  was  brought  by  the 
Si  ^mst  the  respondents  for  reauction  of  a  decree  of  valuation  of  the  teinds  of  the 
<  lands,  in  the  parish  of  Kirkhope,  Sdkirkshir^  dated  28th  July  1647,  and,  on 
--'  the  decree,  for  declarator  of  the  right  claimed  by  the  appellants  to  levy  the  teinds 
^RipoDdeDts'  lands  at  one  fifth  of  the  actual  rental  of  the  lands.    The  Lord  Ordinary 
c),  hanng,  by  interlocutor  dated  March  7,  1865,  assoilzied  the  respondents  from  the 
Ds  (tf  t£  action,  the  appellants  reclaimed  to  the  Second  Division  of  the  Court,  who, 
1onl  aigument  for  the  parties,  by  interlocutor  dated  July  20,  1865,  ordered  Cases  on 
ause,  and  afterwards,  on  the  Cases  for  the  parties  being  lodged,  by  interlocutor  dated 
186^  appointed  these  Cases  to  be  revised.  The  Revised  Cases  having  been  lodged, 
.  Division,  in  consequence  of  the  difficulty  and  importance  of  the  questions  raised,  by 
r  dated  June  i,  1866,  appointed  the  Revised  Cases  and  the  other  papers  to  be  laid 
;  Lords  of  the  First  Division  and  the  permanent  Lords  Ordinary,  with  a  view  to  their 
igivii^  their  opinion  in  writing  on  the  question,  whether  the  interlocutor  of  the  Lord 
r  shook!  be  adhered  to  or  altered.    A  majority  (six)  of  the  consulted  Judges,  viz.  the 
It,  and  Lords  Curriehill,  Peas,  Jerviswoode,  Barcaple,  and  Mure,  returned  opinions 
to  the  Lord  Ordinary's  interlocutor,  while  three,  viz.  Lords  Ardmillan,  Kinloch, 
le^  roomed  opinims  for  reversing  the  Lord  Ordinary's  interlocutor,  and  giving 
favour  of  the  aimellants.    These  opinions  having  been  lodged  and  boxed  las  the 
I  Dirision,  dietr  Lordsnips,  on  advising  the  cause,  were  equally  divided  in  opinion,— the 
^nice  Clnk  and  Lord  Neaves  being  with  the  minority  of  the  consulted  Judges,  while 
I  and  Benholme  were  with  the  majority.   A  majority  of  the  whole  Court  being  thus 
;  to  the  Lord  Ordinary's  interlocutor,  the  Second  Division,  on  February  70,  1867, 
an  interlocutor  affirming  that  of  the  Lord  Ordinary ;  and  these  intn'locutors  were 
)jcct  ctf  appeal  by  the  appellants,  the  pursuers  of  the  action, 
(^ipdlants  in  their  printed  case,  stated  the  following  reasons  for  reversing  the  interlocu- 
The  decree  of  valuation  sought  to  be  redu:ed  having  been  obtained  without  citation, 
iibsenceof  the  titular,  is  not  binding  on  the  appellants.    2.  The  said  decree  cannot  be 
"  binding  on  the  titulars,  as  it  aiTords  no  satisfactory  evidence,  that  the  teinds  were 
r  valued,  the  only  proof  produced  to  the  Commissioners  having  been  an  agreement  as  to 
!  of  the  tnnds,  to  which  the  only  parties  were  the  tacksman  and  the  heritor.    3.  As  the 
\  not  bear  ex  facie  to  have  been  obtained  against  the  titular,  there  are  no  termini  habiles 
^ptim.  4.  The  decree  cannot  be  secured  from  challenge  by  any  prescription,  in  respect, 
'  Rot  bear  to  have  been  obtained,  and  in  fact  was  not  obtained,  against  any  one 
;  the  interest  whicb  the  appellants  now  represent,  and  so  is  res  inter  alios  as  regards 


!  Pmions  reports  5  Macph.  4.14;  39  Sc.  Jur,  22a 
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the  appellants.  5.  Assuming  the  ex  facie  regularity  of  the  decree,  the  respondents  have  f<ulc4 
to  prove,  that  the  negative  prescription  has  riin  against  the  tide  of  the  appellants  to  insi^  iai 
challenge  of  the  same.  6.  The  positive  prescription  has  no  application  to  decrees  of  valuation  j 
and  if  it  had,  it  has  no  application  in  the  present  case.  7.  The  respondents  have  no  title  H 
found  any  plea  of  homologation,  acquiescence,  or  adoption  of  the  decree  sought  to  be  reduced! 
the  appellants  or  their  predecessors,  founded  on  transactions  to  vhich  neither  the  respoudei 
nor  their  authors  or  predecessors  were  parties.  8.  The  respondents  have  failed  to  prove,  or  en 
state,  any  relevant  acts  of  homologation,  acquiescence,  or  adoption  of  the  decree  on  the  pait  1 
the  appellants  or  their  predecessors.  9.  The  true  titularnot  having  been  aparty  tothevalnuiii 
the  appellants,  as  coming  in  his  place,  are  entitled,  with  or  without  reductim  of  the  decree  I 
levy  the  teinds  (rf  the  respondents'  lands  at  a  fifth  of  the  value  of  the  present  rent 

The  following  reasons  were  stated  by  the  respondents  in  printed  ease  for  affirming  tb 
iDteilocators  : — i.  Because  the  valuation  in  question  was  duly  and  regularly  obtained,  u 
because  it  cannot  be  set  aside  on  any  of  the  grounds  stated.  2.  Because,  under  the  Statute 
cap.  30,  and  the  other  Statutes  regulating  teind  valuation,  the  Commissioners  had  power  to  ^'aiil 
teinds  without  calling  the  titular  before  them.  3.  Because  a  valuation  cannot  be  set  aside,  onka 
it  be  proved  that  it  was  obtained  through  collusion,  or  to  the  enorm  prejudice  of  the  paitiQ 
interested  in  the  teinds.  4.  Because  it  is  neither  alleged  nor  proved,  that  the  valuation  in  (jua 
tion  was  obtained  collusively,  or  to  the  enorm  prejudice  of  the  parties  interested  in  the  tendi 
and  because  it  is  not  reducible  on  the  mere  technical  ground,  that  the  titular  or  other  parbi 
interested  were  not  called.  5.  Because  it  is  to  be  presutned,  that  a  right  to  the  titulariiyns,] 
the  date  of  the  decree  of  valuation,  vested  in  the  Earl  of  Buccleuch,  against  whom  the  deal 
was  obtained  ;  and  because  the  onus  of  proving  the  contrary  was  incumbent  on  the  appellant 
who  have  not  discharged  that  onus.  6,  Because  it  was  competent  to  lead  an  effectual  and  pe 
manent  valuation  binding  on  the  titular,  if  the  tacksman  or  other  party  in  actual  possessim  of  d 
teinds  was  a  puty  to  the  v^uation.  7.  Because,  on  the  assumption  that  the  Earl  of  BncdM 
was  not  the  titular  in  1647,  the  titularity  was  then  in  abeyance,  and  it  was  sufficient  to  call  the  pai 
in  actual  poss«sion  of  the  teinds  aa  a  p^y  to  the  valuation.  8.  Because  no  relevant  avenm 
have  been  made  or  proved  by  the  appellants  to  entitle  them  to  have  the  decree  of  valuation  s 
aside.  9.  Because  the  decree  is  protected  by  prescription,  both  positive  and  n^ui* 
10.  Because  challenge  of  the  decree  is  excluded  by  acquiescence,  homologation,  and  adopwn,! 
all  parties  interested  to  challenge. 

Lord  Advocate  (Moncreiif)*  and  H.  ?.  Moncreiff^  for  the  appellants. — ^The  .first  question  i 
whether  the  true  titular  was  a  party  to  the  decree  of  1647.  The  appellants  alleged,  that  thetr 
titular  then  was  the  Crown,  and  the  Earl  of  Buccleuch  was  only  the  tacksman.  The  respoa 
ents  have  not  alleged  that  any  other  person  than  the  Crown  was  titular,  and  the  reasoiuli 
presumption  from  the  whole  facts  and  documents  was  what  the  appellants  state.  The  suggestia 
that  the  Earl  might  have  been  a  liferent  titular  is  mere  surmise  unsupported  by  proof.  If  tbi 
the  titular  was  not  a  party  to  the  valuation  of  1647,  it  is  not  binding  on  him— /^r  Lord  Moncrdl 
Gordon  v.  /7»»H,  7  W.  S.  68 ;  Simpson  v.  Skene,  15  S.  1163;  Stewart  v.  Broun^  13  D. 
Kirkwood  v.  Grant,  4  Macph.  4 ;  Ferguson  v.  Gillespie^  M.  15,768 ;  3  Paton,  5^  It  is  M 
enough  to  say  that  the  interests  of  the  titular  were  sufficiendy  repre^entCKi  by  the  tacksman— 
efKircwi6r^htv.Earlo/Selkirk,llL.  15,765;  TweedaUv.  SmitJt,i7ju\y  170S,  M.  App.CM 
The  mode  using  the  words  "tacksman  and  titular"  in  similar  decreets  at  that  period, sbei 
that  the  Earl  was  described  merely  as  tacksman.  Thus  in  a  decreet  as  to  the  teinds  of  Easts 
Glens  dated  1696,  the  same  expres^on  is  used,  and  yet  it  manifestly  appears,  that  the  putjt 
described  was  not  the  titular.  If  then  the  titular  was  not  called,  the  plea  of  prescription  cauM 
assist  the  respondents.  The  positive  prescription  does  not  apply,  for  the  property  of  the  teinds  i 
not  called  in  question.  The  negative  prescription  does  not  apfuy,  because  the  objection  appeal 
ex  Jade  of  the  title — TrntdaU  v.  SmM,  st^rv.  Nor  is  tlu»«  any  ground  for  acquiescence  4 
bonudogation. 

R,  Palmar  Q,C.,  and  Nevay,  for  the  respondents. 

Cur.  adv.  vtiU. 

Lord  Chancellor  Hatherley.— My  Lords,  in  this  appeal  three  interlocutors  are  can^ 

e lined  of,  the  first  being  that  of  the  Lord  Ordinary  of  the  7th  of  March  1 865,  and  the  other  irt- 
ing  interlocutors  of  the  Lords  of  Session  acting  as  Lords  Commissioners  of  Teinds,  and  datn 
respectively  8th  February  1867  and  i6th  March  1867.  The  action  raised  in  this  case  is  anacdoa 
on  the  part  of  the  pursues  <A  declarator  and  reduction,  and  tlu  object  is  to  establish  the  rigbt « 
the  pursuers  to  certain  teinds  in  kind  as  against  which  right  the  defenders  assert  the  existenca 
(tf  a  valuation  ctrnfirmed  b/  a  decreet  of  the  Cbmmisuoners  in  the  year  1647,  as  approving  and  1 
ratifying  a  valuatim  then  mad^  fixing,  as  they  allege,  for  all  time  the  value  (tf  the  taads. 

The  objecdons  made  on  the  iMrt  of  the  pursuers  to  this  decreet  are  twofold.  The  first  of  thenti 
however,  should  perhaps  not  be  stated  as  an  objection  to  the  decreet,  because  they  insist,  tbit, 
according  to  the  true  construction  of  the  decreet,  it  in  no  way  affects  them,  that  the  deaeet  u 
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■eOat  was  made  as  between  the  heritor  and  the  tacksman  of  the  teinds,  and  that  it  in  no  vay 
iie:ted  the  ttiiilar  under  whom  they  claim,  and  that  therefore  ex  facie  the  decreet  does  not 
inert  ordedue  any  right  that  interferes  with  the  rijjrht  which  they  insist  upon  in  the  present 
ictioB.  Bat  they  say,  should  the  Court  be  of  a  contrary  opinion,  and  should  it  be  thought  that 
Ac  decreet  ex  facie  bears  to  dedare  a  perpetual  right  to  the  valuation  at  a  settled  sum,  then  the 
4eaeet  itself  is  erroneous,  having  been  made  in  the  absence  of  the  titular,  and  therefore  being 
•  decreet  which  can  have  no  efTect  whatever  on  the  rights  of  the  titular  who  claims  a  title  para- 
Wont  la  that  case,  therefore,  they  say  they  are  entitled  to  proceed  by  the  process  of  reduction 
f  1>Kt  aside  this  decreet  so  ^  as  it  in  any  way  affects  or  purports  to  diminish  the  claim,  and 
}  vUdi  they  now  assert. 

1  TV  Lord  Ordinary,  in  the  first  interlocutor  complained  of,  has  decided  in  favour  of  the 
iAfaiders,  and  has  declared  the  validity  of  the  decreet.  The  decision  of  the  20th  February  1867 
I  bnaffinnatitni  by  the  Lords  Commissioners  of  Teinds  of  that  judgment  or  interlocutor  of  the 
llsnl Ordinary.  Theother  intnlocutor  which  is  appealed  from,of  i6tb  of  March  1S67,  issimply 
EliiDteriocutor  which  follows  as  a  matter  of  course,  from  the  conclusion  come  to  in  the  previous 
HKo^locator. 

I  The  first  and  main  question  in  this  case  (which  has  been  most  fully  and  ably  discussed  before 
QB)  is,  what  is  the  true  construction  of  the  decreet  ?  And  subordinate  to  that  arises  the  question, 
pietber  or  not  the  titular  mu^t  be  taken  to  have  been  summoned,  and  to  have  appeared  on  the 
pcrasioa  (A  that  decreet  being  pronounced,  or  whether,  on  the  contrary,  the  pursuers  are  now 
Vilitied  to  say,  that  the  titular  was  not  so  sunmioned,  and  that  the  decreet  was  therefore 
kregnlar. 

-Now,  as  regards  the  construction  of  the  decreet,  before  entering  into  the  history  of  the  case 
'^poa  vhich  it  may  be  necessary  to  say  a  word  presently,  I  would  rather  consider  the  effect  of  the 
■Kreet  itself  ex  fade,  and  how  under  any  ordinary  circumstances  that  instrument  ought  to  be 
anstnied,  regard  being  had  to  the  terms  of  the  document  itself  as  we  now  find  it  preserved  in 
per^istry,and  of  which  we  have  unfortunately  not  a  full  and  complete  extract,  because  certain 
fets  ^  the  process  appear  to  have  been  lost,  which  however  contains,  as  it  appears  to  me,  all 
Vt  is  material  for  arriving  at  a  just  conclusion  as  to  what  is  the  scope  and  object  of  the 
HKRet. 

*'  The  decreet  appears  to  have  been  pronounced  by  certain  Commissioners  appointed  in  the  time 
ft  Charles  i.  for  the  very  purpose  or  effectuating  a  valuation  of  teinds  throi^oat  the  kingdom, 
porder  that  proceedings  might  be  taknt  subsequently  for  the  purchase  of.diose  teinds,  and  for 
ftlements  to  be  made  with  the  heritors  in  respect  of  them.  The  Commissioners  were  appointed 
Bpreisly  for  this  purpose,  and  there  were  sulv-comtnissioners  also  appointed  who  should  in  the 
pnoujdi^cts  assigned  to  them  by  the  principal  Commissioners  proceed  in  effecting  the  valua- 
■n  which  of  course  could  not  be  effected  throughout  the  kingdom  by  the  Commissioners  alone. 
^  every  proceeding  of  the  sub-commissioners  had  to  be  laid  before  the  Commissioners  them- 
(klres,  and  was  subject  to  review  by  them,  and  required  or  might  receive  their  approbation. 
In  the  present  case  we  find  the  decreet  itself,  or  rather  an  extract  from  it,  is  dated  the  28th 
1647,  and  it  purports  to  be  in  the  matter  of  a  "summons  raised  at  the  instance  of  William 
^Bhot  da  Stobs,  heritor  of  the  lands  underwritten,  against  Francis  Earl  of  Buccleuch,  and  Mr. 
j  Wiiliam  Elliot,  minister  of  Sl  Marykirk,  for  his  interest." 

[  Now  it  appears  to  be  scarcely  contended,  on  the  part  of  the  defenders,  that  it  was  otherwise 
rlhaa  necessary  that  there  should  appear  in  proceedings  of  this  character  to  have  been  present  as 

K»  summoned  or  actually  attending,  three  persons,  namely,  the  heritor  in  respect  of  the 
,  est  in  the  lands,  the  minister  in  respect  of  the  interest  which  he  might  have  in  the  teinds, 
vAer  stipendiary  or  otherwise,  and  the  tittilar  in  wbcnn  would  be  vested  the  ownership  of  the 
Here  we  have  the  summons  mentioned  in  the  first  part  of  the  decreet  as  bringing  before 
m  Comnusdoners  the  Earl  of  Buccleuch,  Mr.  William  Elliot,  the  minister,  and  Mr.  William 
Elliot  of  Stobs,  the  heritor.  It  is  not  stated  in  that  early  part  of  the  decreet  in  what  character 
Uk  Earl  of  Buccleuch  appeared  ;  but  that  appears  more  manifestly  as  we  proceed  in  reading  the 
icnns  (A  the  decreet  itself.  It  recites,  that  the  teinds,  parsonage,  and  vicarage,  of  these  lands  in 
9Kstioa,  which  are  within  the  parish  of  St.  Marykirk,  are  not  yet  valued,  nor  the  true  worth  and 
Wail  thereof  "  dignosced,"  (which,  I  suppose,  means  ascertained,) "  wherefore  the  pursuer ' '  (that 
ttMr.  Elliot  <A  Stobs,  the  heritor,)  "is  content  that  ane  lawful!  and  formall  valuation  be  made 
wrcof,  be  the  said  Commissioners,  and  for  that  effect  is  willing  and  ready  to  lead  and  adduce 
ue  lawfull  probation  of  the  worth  of  the  said  lands  in  stock  and  teinds,  parsonage,and  vicarage, 
>B<1  in  the  meantime,  necessar  it  is  that  the  said  pursuer  have  warrant  granted  to  him  to  lead  the 
tciads  of  his  said  lands  this  instant  crop  and  year  of  God  1647  years,  finding  caadon  for 
P>yment,"  and  so  on. 

Then  it  proceeds  in  this  way,  that  the  procurator  of  the  pursuer  produced  an  agreement 
uderwritten, passed  between  the  Earl  of  Buccleuch  and  the  pursuer,  "subscribed  with  their 
i^uds,  whereb^  they  have  agreed  ^  (that  means  fixed,  I  suppose)  "  upon  the  constant  worth  of 
the  leinds  of  die  lands  underwritten,  and  denred  the  said  CommissioDers  to  ratify  and  approve 
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the  same."  And  the  same  Earl  of  Buccleuch  appearing  by  his  procurator,  and  coosenting 
thereto,  and  the  said  Mr.  William  Elliot,  minister,  being  oftentimes  called,  and  not  appearing, 
the  Commissioners,  having  heard,  and  seen,  and  considered  the  agreement  produced,  and  then- 
with  being  veil  advised,  they  have  ratified,  allowed,  and  approved,  and  by  their  presents,  tba, 
said  Commissioners  ratifies,  allows,  and  approves  the  said  agreement  produced,  whereof  di 
tenor  follows." 

Then  the  agreement  itself  is  set  out,  dated  26th  July  1647,  whereby,  "  It  is  agreed  between 
Earl  of  Buccleuch  on  the  one  part,  and  Mr.  William  Elliot,  Stobs,  on  the  other  part,  that  tin 
teinds  in  question  shall  be  in  all  time  coming  £210  Scots,  with  a  certain  deduction  of  hill 
Majesty's  ease,  whereunto  the  said  Earl  of  Buccleuch  as  tacksman,  and  the  said  William  Elfiil ' 
of  Stobs,  as  heritor  of  the  said  lands,  have  agreed  by  their  presents,  written  by  (so  and  so\ 
advocate,  subscribed  the  day  and  year  after  named."   Then  the  rest  of  it,  I  think,  is  mcrc^  ' 
formal.   We  have,  in  fact,  the  approval  of  the  Commissioners  of  this  agreement  so  set  Uo^l  . 
And  the  question  is,  first,  What  is  the  tnte  construction  of  that  agreement,  independently  of  the  ' 
question  afterwards  raised,  as  to  vhetber  or  not  the  titular  was  in  fact  a  pany  to  die 
proceeding  ? 

Now,  as  regards  the  constructitm  of  the  decreet  itself,  I  confess  it  appears  to  me,  ha\ing  can- 1 
fully  perused  the  several  opinions  given  by  the  learned  Judges  in  Scotland,  between  whom  tbtie 
appears  to  have  been  in  many  respects  considerable  difference  of  opinion,  and  the  reason 
assigned  for  those  opinions,  that  it  is  impossible  to  construe  this  instrument  as  bearing  er/am 
any  other  meaning  than  this,  that  this  was  an  arrangement  come  to  between  the  heritor  ariJ 
the  Earl  of  Buccleuch.    We  shall  see  presently  in  what  capacity.   As  far  as  words  go,  it  isM 
arrangement  that  there  shall  be  between  the  heritor  and  the  Earl  of  Buccleuch  what  is  called  Jl 
constant  or  fixed  valuation  of  the  teinds,  and  that  that  valuation  shall  be  for  all  time  corai!^] 
that  is  to  say,  a  fixed  valuation  to  have  perpetual  effect,  and  not  to  be  limited  in  any  way  in  in  j 
extent  as  far  as  the  words  go,  unless  we  find  something  else  on  the  face  of  the  document  whick 
would  induce  the  Court  to  say,  that  a  limitation  ought  to  be  placed  upon  these  otherwise 
apparently  clear  and  explicit  words.    And  the  learned  Judges  who  pronounced  their  opinioosca 
this  matter  have  in  one  or  two  instaitces  pointed  out,  (Lord  Deas  particularly  has  done  so,)^ 
there  is  a  marked  distinction  in  the  frame  of  this  decreet  as  comptu'ed  with  other  decreets  vhiA 
did  affect  to  limit  the  period  for  which  the  valuation  should  be  made,  and  which  are  expressed 
to  be  a  valuation  only  during  the  time  of  that  limited  interest  where  a  limited  interest  occone^ 
as  in  the  case  of  a  "  tack ' '  which  would  endure  only  during  the  tacksman's  interest that  wbeit 
that  has  been  intended  the  intention  has  been  expressed,  and  certain  regulations  have  been  made 
in  some  cases  with  reference  to  payment  of  interest  on  the  valuation  for  a  limited  period,  the ! 
whole  object  and  scope  of  these  valuations  in  themselves  being  that  a  sale  should  take  place  u 
pursuant  on  the  valuations.    Theprimd  facie  view  of  any  decreet  of  this  description  would 
appear  to  be  this,  that  the  object  of^  the  valuation  was  to  obtain  an  entire  and  complete  valuation 
upon  which  sales  could  be  made,  though  in  certain  cases  such  valuation  for  some  reascHi  orother 
could  not  be  effected.   And  in  such  cases  exceptions  were  made,  and  exception  being  made,  it 
was  expressed  on  the  &ce  of  the  instrument,  namely,  that  only  a  limited  and  not  a  compleie 
interest  for  all  time  coming  was  that  which  was  within  the  purview  of  the  Commissionen  in 
making  the  decreet.    I  think  in  one  instance  only  has  anything  apparently  to  the  contrar\'  bea 
pointed  'out — I  mean  in  the  case  of  E^ter  Glens,  upon  which  I  must  say  a  word  or  tro 
presently. 

The  next  point  is,  upon  the  face  of  the  decreet,  who  appear  to  have  been  the  parties  to  it- 
There  can  be  no  doubt  about  this.  We  have  not  the  summons,  and  are  not  able  therefore  to  sir 
precisely  who  were  summoned  beyond  those  who  appear  on  the  face  of  the  instrument;  but  «e 
do  find  undoubtedly  upon  the  face  of  the  instrument  an  a^eemcnt  set  out  as  between  the  parties 
who  were  brought  before  the  Commissioners,  those  parties  being  Mr,  Elliot  of  Stobs,  and  tt* 
Earl  of  Buccteuch,  and  we  have  to  look  to  the  agreement,  which  the  Commissioners  afRnn, » 
see  in  what  character  the  parties  who  asked  them  to  affirm  the  agreement  appeared  beforetfaem. 
Tho  ie  who  appeared  before  them  produced  an  agreement,  and  they  must  be  taken  to  have  come 
before  the  Commissioners  in  the  character  in  which  they  describe  themselves  in  that  ^reenieot 
Mr.  Elliot  describes  himself  as  heritor,  and  the  Earl  of  Buccleuch  is  described  as  being  tacksimn 
and  titular,"  and  having  a  right  to  the  teinds  of  the  parish.  There  is  no  controversy,  thereforCj 
whatsoever,  that  rightly  or  wrongly  on  the  face  of  the  instrument  he  describes  himself  as  beii^ 
both  tacksman  and  titular,  and  as  having  a  right  to  the  teinds  of  the  parish,  and  we  are  asked  10 
do  one  of  two  things,  either  to  say  that  that  is  altogether  an  erroneous  assumption  on  ihe  part 
of  the  Earl  in  assuming  and  claiming  the  right  of  titular,  when  in  effect  he  was  only  tacksmaiii 
or  what  is  a  much  more  reasonable  proposition  arising  on  the  face  of  the  decreet  itself  toassnme 
in  reading  this  decreet,  that  this  description  of  the  Earl  in  the  agreement  means  no  more  than 
that  he  was  tacksman,  and  qua  tacksman,  was  also  titular.  I  call  that  the  more  reasonabkvie* 
to  suggest,  because  I  observe,  that  the  Lord  Ordinary,  in  the  first  instance,  ahhough  on  the  vhoK 
taking  the  view  which  the  defenders  have  taken  in  this  controversy,  does  favour  in  somedegitt 
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Ae  inierpretation  which  the  pursuers  in  the  argument  before  us  have  based  upon  these  vords 
description  of  "  titular  "  in  the  agreement  means  simply  titular  qua  tacksman. 
Nov,  in  the  first  place,  one  is  struck  vith  this  observation  at  once,  which  arises  upon  such  an 
■Sameiit,  viz.  that  a  double  description  is  adopted,  although  it  seems  utterly  unnecessary  and 
■perfluous  in  every  way,  if  the  single  description  was  all  that  was  intended  to  be  effectual.  The 
£arl  of  Buccleuch  is  described  as  tacksman,  which  would  be  perfectly  sufficient  if  the  pursuers 

Ivere  well  warranted  in  their  construction  of  this  instrument,  viz.  that  it  was  intended  to  be  only 
tTaiitation  during  the  period  of  the  tack  as  between  the  heritor  and  the  tacksman.    In  that  case 
4ere  was  no  necessity  for  any  further  description,  and  the  introduction  of  the  two  terms  "  tacks- 
[  au'and  "titular"  would  simply  amount  to  a  description  which  would  be  in  itself  superfluous, 

iAe  OK  description  of  "  tacksman  alone  being  adequate  to  all  that  would  be  necessary  for  the 
pspose  of  settling  the  arrangement  as  between  the  heritor  and  the  tacksman»and  the  introduc- 
b  aoaof  the  term  "titular"  having  no  effect  but  to  introduce  confusion  into  the  argument. 
\  fiat  tbov  is  another  reason  for  holding,  that  in  this  description  the  Earl  of  Buccleuch  intended 
'  todescribe  himself  as  "titular,"  and  it  is  this  :  It  has  been  strongly  pressed  upon  us  that  for 
'  these  decreets  it  was  absolutely  necessary  that  the  titular  should  be  present,  and  I  think  indeed 
Ihu  has  scarcely  been  controverted  by  the  defenders  in  their  argument.    A  suggestion  was  made 
■  vhidi  prevailed  to  a  certain  extent  in  the  minds  of  some  of  the  Judges  in  the  Court  bdow, 
specially  in  the  mind  of  Lord  Curriehill,  that  although  it  might  be  necessary,  or  at  all 
,  ereots  proper  and  expedient,  to  have  the  titular  present  at  the  time  of  the  settling  of  the  valua- 
itioii  which  was  to  affect  his  rights,  yet  the  Commissioners  did  not  act  necessarily  with  aU  the 
flame  formalities  when  their  constitution  was  changed  by  the  Statute  of  1707,  and  that,  therefore, 
■Ithough  it  might  be  right  and  proper  to  have  the  titular  present,  it  was  by  no  means  so  essential 
as  that  his  non-presence  would  vitiate  a  decree  which  might  be  made  by  the  Commissioners  in 
puisuance  of  their  powers,  regard  being  had  to  the  circumstance,  that  ihey  would  not  necessarily 
be  called  upon  to.act  with  alt  the  formalities  of  a  regular  tribunal  dispensing  justice. 

I  «»ifess,  though  I  say  it  with  all  humility,  after  reading  the  able  judgment  of  Lord  Curriehill, 
1  dioald,  m  my  own  judgment,  strongly  incline  to  the  argument  of  the  pursuers,  that  a  decreet 
of  (his  description  could  not  prevail  unless  the  persons  to  be  affected  by  it  were  present.     It  is 
'y»  fondamental  a  principle  m  the  administration  of  justice,  that  all  parties  to  be  affected  by  a 
decree  or  decision  come  to      a  tribunal  should  have  an  opportunity  of  appearing  before  it, 
.  king  summoned,  or  should  actually  appear  before  it,  that  I  can  scarcely  think  it  can  be 
contended  successfully,  that  the  decreet  could  be  upheld  unless  the  parties  interested  were 
.'  pteJent. 

\  Nov  construing  the  instrument,  as  it  appears  before  us,  and  looking  at  the  terms  of  the  decreet, 
'.  lithout  looking  further  into  the  history  of  the  case,  a  strong  argument  surely  arises  upon  that 
wry  circumstance,  that  it  is  necessary  to  have  the  ''titular"  present,  for  holding,  that  the 
Earl  of  Bu:cleuch  was  that  which  he  described  himself  (viz.),  as  being  a  person  entiUed  to  appear 
before  the  Commissioners,  and  whose  appearance  justified  them  in  coming  to  the  conclusion,  that 
tlwy  might  make  a  full  and  complete  and  permanent  valuation.  Because  1  proceed  thus  in  my 
ccostniotion  of  the  instrument ;  I  say,  first,  taking  the  words  of  the  instrument,  they  import  a 
perpetual  valuation  for  all  time  coming ;  secondly,  I  say,  that  the  Lords  Commissioners  must 
nvebeen  held  to  have  been  aware  of  the  duties  imposed  upon  them,  and  the  mode  in  which 
tluK  duties  ought  to  be  carried  into  effect,  and  I  must  suppose  them  to  have  been  fully  and 
pedectly  conscious,  that  they  could  not  bind  the  rights  of  an  absent  party,  and  make  a  perpetual 
nlnadoD  as  between  persons  who  did  not  represent  a  continuing  interest,  and  that  we  must 
therefore  come  to  the  conclusioi^  tluit  they  mast  have  »tisfied  themselves,  that  they  had  b^ore 
them  the  proper  parties,  unless  it  shotdd  appear  manifestly  and  clearly  upon  the  face  of  the 
instramea^  that  those  parties  were  not  present. 

Now,  1  agree  with  the  su^estion  of  the  Lord  Advocate  in  his  reply,  that  where  you  have  an 
mstnimem  before  you,  purporting  to  be  a  formal  and  solemn  instrument,  as  to  which,  from  its 
<ute,  you  would  be  iKnind  to  hold  all  to  be  rightly  done  that  was  necessary  to  be  done,  the 
ptvposition  of  your  50  presuming  in  respect  of  the  instrument  on  account  of  its  ancient  date,  will 
not  iDcIude  any  formalities  which  appear  distinctly  and  plainly  upon  the  face  of  the  instrument 
U  have  been  omitted.  For  instance,  had  we  had  the  summons  here  containmg  the  names  of 
tlw  persons  who  were  summoned,  being  only  two,  we  could  not  have  concluded  that  the  third 
pttson,  who  ought  to  have  been  present,  in  order  to  give  the  decreet  validity,  was  present, 
"•ever  remote  might  have  been  the  date  of  the  instrument,  and  whatever  time  might  have 
wpsed  since  the  decreet  was  pronounced.  You  must  take  a  formal  omission  in  that  summons. 
If  you  find  that  there  is  such  an  omission,  as  conclusive  evidence  that  none  but  the  persons  who 
*Ppear«i  the  face  of  the  instrument  to  have  been  summoned  were  there,  but  we  have  not  that 
J°*™n»nt  here.  We  have  only  the  decreet  as  it  stands  before  us,  and  on  that  decreet  we  find 
~^J^1  of  Buccleuch  appearing  before  those  Commissioners  in  the  two  capacities  which  I  have 
^^bed,  namely,  as  tacksman  and  titular.  Therefore  it  appears  to  me,  that  we  are  justified  in 
""^1  (u  Lend  Deas  appears  to  have  held,)  that  having  here  an  extract^  which  is  in  itself 
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imperfecl^  as  not  supplying  us  with  the  summons,  and  some  other  particulars,  and  finding  upoa 
what  we  have  here,  that  which  describes  the  persons  who  ought  to  have  been  summoned,  finding 
them  described  as  being  present  before  the  Commissioners,  under  descriptions  which,  if  rightly 
used,  would  indicate  their  character  and  position,  and  finding  the  Earl  described  as  "  titular* 
in  that  instrument  before  us,  we  cannot  mfer,  that  if  we  had  had  the  summons  itself  bere^ 
we  should  have  found  any  defect  in  it,  whilst  we  find  upon  the  face  of  this  extract,  that  which! 
ought  to  convince  us  that  no  such  defect  existed,  and  that  the  person  who  appeared  before  the 
Commissioners  in  the  capacity  of  "titular"  was  summoned  before  them  in  that  capacity,  and 
that  all  that  proceeded  before  them  in  respect  of  the  Earl's  interest,  either  for  or  against  theEari, 
(whichever  way  it  was,)  proceeded  upon  the  footing  of  his  appearing  before  them  in  the  capacity 
in  which  he  is  described  in  the  instrument  which  has  come  qowb  to  us,  namely,  that  instnimeflC 
of  agreement  which  was  ratified  and  confirmed  by  the  Commissionn's.     Under  these  circum- 
stances, it  appears  to  me  impossible  to  bold,  that  this  descripdon  of  tacksman "  and  titular" 
can  be  read  as  "  tacksman    exclusive  of  the  additional  description  of  "titular,"  but  that  it  nntf 
be  taken  to  describe  him  as  being  "  titular  "  as  well  as  "  tacksman,"  unless  indeed  we  could  find 
some  authority  for  that  purpose  in  the  other  instruments  of  about  the  same  or  a  somewhat  late 
period,  which  were  produced  before  us.    The  case  principally  relied  upon,  on  this  subject,  «as 
the  case  of  Easter  Glens,  in  which  certain  points  appear  which  afford  no  doubt  a  ground  of 
atgument,  though  I  think  not  a  conclusive  or  satisfactory  ailment  for  the  pursuers  upon  this 
particular  head,  namely,  that  a  man  may  be  described  as  a  "titular  "  who  is  only  a  "  tacksman,*' 
and  that  a  decree  may  purport  to  be  made  in  perpetuity  with  regard  to  the  interest  of  a  perioo 
so  described  as  **  tacksman  "  and  "titular"  when  it  appears  from  other  facts  of  the  decree  that 
he  was  not  "  titillar  "  in  any  other  respect  than  as  "  tacksman,"  and  that  the  decree,  thou^  aa 
worded,  was  a  decree  which  ought  only  to  affect  substantially  the  interests  as  between  the  heritor 
and  tacksman  in  that  particular  capacity.    But  on  carefully  examining  that  particular  decree,  I 
think  any  one  will  see,  that  it  was  a  case  in  which  a  vast  amount  of  controversy  existed,  as  u 
who  was  and  who  was  not  the  owner  of  the  teinds. 

It  appears  to  have  been  a  case  in  which  a  person  described  as  John  Lennox,  the  ymu^BTi 
titular  and  tacksman,  had  been  setting  up  a  variety  of  distinct  claims  in  respect  of  thoM  tcind^ 
whuh  claims  had  been  opposed,  and  very  vigcvoasly  opposed  by  Lord  Stratballaa.  And 
accordingly,  in  consequence,  af^rently  of  this  opposition  of  Lcnrd  Strathallan,  who  claimed  to 
be  titular  of  the  teinds,  but  whose  claim  to  be  such  titular  was  disputed,  as  appears  upon  the 
decreet,  although  the  decreet  purports  to  be  a  valuation  by  agreement,  and  it  is  by  agreement  in 
this  case,  and  although  that  argument  does  speak  of  it  as  being  an  agreement  for  the  true 
valuation,  and  contains  rental  of  stock,  parsonage  and  vicarage  teinds  of  the  said  Adam,  his  £io 
lands  of  Easter  Glens,  and  speaks  of  it  as  a  valuation  made  of  a  certain  worth  yearly,  **  in  all 
time  coming,"  yet  when  that  valuation  is  affirmed,  we  find  in  the  decreet  itself  a  reservation, 
which  is  most  important,  because  after  having  said,  that  there  is  this  valuation  for  all  time 
coming,  there  is  this  conclusion  in  the  decreet :  "  reserving  the  Viscount  Strathallan's  right,  after 
the  expiry  of  the  tack,  and  prorogation,  and  to  quarrel  the  agreement  before  the  Judge  Ordinary 
as  accords  of  the  law."  Then  we  find,  that  Viscount  Strathallan  has  also  asserted,  that  there 
was  no  title  whatever  in  John  Lennox  in  any  capacity  whatever  to  the  teinds.  The  answer  to 
that  was— Well,  he  had  a  title,  because,  if  he  had  no  other  tide,  at  least  he  had  a  title  as  tacksman, 
the  tack  having  been  prorogated  in  the  year  1618. 

The  result  of  all  that  controversy  was  this,  that  here  was  John  Lennox  setting  up  rights 
vigorously,  which  were  as  vigorously  controverted  by  bis  opponent.  Lord  Strathallan,  who 
succeeded  to  this  extent,  that  the  decreeL  which  purported  to  be  a  decreet  as  between  the  heritor 
and  John  Lennox,  was  nevenheless  made  expressly  subject  to  all  his  ri^ts  to  the  end  of  the 
tack,  and  also  all  his  rights  to  c^uarrel  with  or  dispute  the  question  with  regard  to  the  title  of 
John  Lennox  in  any  way  to  any  mterest  in  those  teinds,  which  were  the  subject  of  that  particnlar 
controversy. 

That  being  so,  a  precedent  of  peculiar  and  singular  nature,  being  the  only  one  which  is 
produced  in  which  anybody  is  called  "  tacksman  and  titular,"  when  he  was  tacksman  only,  1 
think,  looking  to  the  difference  between  that  decree  and  this — the  one  reserving  the  rights  of  the 
third  person,  the  titular,  intact,  the  other  being  without  any  reservation, — the  one  shewing  a 
controversy  between  the  parties  as  to  who  was  and  who  was  not  titular,  the  other  (being  the  one 
which  we  are  now  considering)  giving  no  indication  whatever  of  any  such  controversy — that 
precedent  tends  rather  to  confirm  them,  otherwise  the  conclusion  which  one  would  be  inclined  10 
draw  upon  the  face  of  this  instrument,  namely,  that  it  was  that  which  it  purported  to  be,  a 
continual  valuation,  for  all  time  coming;  between  the  parties  that  it  purported  to  deal  with, 
namely,  between  the  heritor  on  the  one  hand,  and  him  who  was  tacksman  and  titular  on  the 
other.  Now,  if  there  had  been  any  doubt,  that,  by  the  law  of  Scotland,  a  person  onild  be  both 
tacksman  and  titular,  the  case  would  have  been  wholly  different,  but  it  has  scarcdy  been 
contended  before  us  on  the  part  of  the  pursuers— and  there  seems  to  be  no  doubt  whatever,  that, 
by  the  law  of  Scotland,  a  person  might  fill  both  tho»e  positions— that  a  man  migbt  hold,  under 
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til  charter,  a  complete  title  to  the  teinds,  and  yet  at  the  same  time,  in  case  of  that  grant  being 
■I  any  way  defective  or  insufficient,  he  might  fall  back  upon  the  minor  right  which  he  might  hold 
as  tacksman ;  and  Lord  Deas,  in  the  reasons  for  his  judgment,  mentions  a  case  of  Lord  Fife,  in 
vhich  that  state  of  circumstances  actually  existed,  in  which  he  claimed  and  was  held  to  be 
cuided  to  claim  in  the  double  character  of  tacksman  and  titular. 

That  being  so  on  the  face  of  the  instrument,  we  are  then  invited  to  consider  the  extraneous 
drcumstances  of  the  time,  and  we  are  told  in  efiiect,  that  it  was  impossible  that  the  Earl  could 
Ic  titular  at  this  time,  regard  being  had  to  the^ircumstances  which  existed ;  and  it  is  contended, 
the  expression  **  titular  "  is  ambiguous  on  the  face  of  the  decree,  and  that  it  is  at  least  open 
to  the  pursuer  to  explain  that  description  of  tacksman  and  titular  by  shewing  what  the  Earl's 
wition  really  was;    Now  1  ai^wehend,  that  extraneous  circumstances  cannot  get  rid  of  the 
iKription  which  we  find  in  the  mstrumentj  unless  we  can  find  in  those  extraneous  circumstances 
mneihing  which  would  induce  the  Earl  to  describe  himsebF  as  that  which  he  was  not.   It  is  not 
fungh  to  shew,  that  there  majr  be  difficulti«  or  doubts  as  to  whether  or  not  this  title  existed, 
Rg>rd  being  had  to  all  the  faisturical  circumstances  of  the  case,  but  there  ought  to  be  shewn 
tWKthing  at  least  so  clearly  and  completely  conclusive  upon  the  subject  as  to  induce  one  to  say, 
Alt  it  is  impassible  to  put  any  other  construction  upon  that  instrament  than  that  of  his  being 
titnlar,  st^ly  and  entirely  in  his  character  of  tacksman.    Now,  it  does  appear  to  me,  that  the 
arcumsian:es  in  this  case  cannot  be  re^rded  as  amounting  to  anything  like  certainty  in  that 
rcipect.  The  circumstances  are  very  singular.    I  have  taken  a  full  note  of  them  all,  but  I  shall 
run  through  them  extremely  briefly,  all  that  I  mean  to  say  being  capable  of  being  comprised  in 
a  very  short  compass.    The  circumstances  alleged  in  the  pleadii^  are  extremely  singular, 
inasmach  as  they  by  no  means  set  out  a  clear  title  in  anybody  whatever  at  this  date  of  1647,  and 
tiK  condescendence  on  the  part  of  the  pursuers  asserts  a  variety  of  facts  which  are  certainly  of 
very  remarkable  character  during  that  disturbed  period.    It  begins  by  stating  the  foundation  of 
ibe  collegiate  body  of  the  Chapel  Royal  of  Stirling,  which  seems  to  have  been  founded  originally 
by  James  the  Fourth  of  Scotland.    It  then  proceeds  to  state  the  confirmation  of  the  foundation 
of  thu  chapel  by  an  Act  of  Parliament  in  1606,  which  declares  the  title  to  the  whole  of  the 
posiessioDs  which  were  annexed  to  the  Chapel  Royal,  but  which  also  refers  to  the  donation  which 
ud  been  made  to  the  collegiate  body  by  the  Crown  of  the  tithes  of  this  parish,  and  numerous 
other  parishes ;  and  it  then  proceeds  further  to  say,  that  the  Crown,  neverttwless,  (which  is  rather 
a  angular  circumstance,  after  having,  apparently,  made  a  grant  of  the  teinds  in  question  to  the 
Chapel  Royal,)  made  a  grant  of  the  teinds  to  one  Gib  for  a  certain  period,  and  then  afterwards 
they  were  again  more  immediately  connected  with  the  Deanery  of  the  Chapel  Royal,  and  after- 
■anls  they  became  vested  first  in  the  Bishop  of  Galloway  during  bis  life,  I  think,  and  afterwards 
by  several  instruments  they  became  vested  first  in  the  Bishop  of  Dunblane,  and  then,  upon  his 
b.-ing  transferred  to  another  district,  and  another  bishop  coming  into  his  place,  in  the  succeeding 
Bishop  of  Dunblane,  and  ultimately  they  became  vested  either  in  the  Bishop  of  Dunblane  as  the 
Dean  of  the  Chapel  Royal,  or  in  the  collegiate  body.    But  whichever  view  of  the  case  may  be 
taken,  both  the  bishop  and  the  collegiate  body  were  deprived  of  their  title,  and  their  existence, 
as  far  as  they  could  be  deprived  of  it,  by  the  proceedings  which  took  place  anterior  to  this 
valuation  during  the  troubles  which  occurred  in  Scotland.  All  these  proceedings  afterwards  were 
swept  completely  away,  and,  therefore,  during  this  period,  although  those  bodies  were  not 
recognized  bodies,  they  were  in  the  eyes  of  the  law,  I  presume,  to      taken  as  existing  bodies 
bolding  all  the  rights  which  had  been  vested  in  them,  anterior  to  their  irregular  deprivation  of 
tbse  rights,  but  the  pleadings  are  very  imperfect  and  uncertain  in  their  statement  of  these 
suuers,  and  finally,  after  bringing  the  matter  down  to  the  Restoration,  when,  as  they  say,  the 
bi>h(^  being  restored,  and  episcopacy  being  restored,  and  the  collegiate  body  being  restonid  in 
Scotland,  one  would  suppose,  that  the  former  rights  would  be  assoted  to  be  revived,  but 
afterwards  comes  this  singular  statement:  "At  the  Revolution  in  1688,  the  teinds  and  the 
old  patrimony  of  the  Chapel  Royal  reverted  to  the  Oown  as  bona  vacantia,^  a  very  odd 
kind  of  expression — the  previous  condescendence  having  stated,  that  "no  successor  to  Dr. 
Wedderbum  in  the  Deanery  was  appointed  until  the  restoration  of  the  Stuart  dynasty  after 
tile  usurpation.     From  the  Restoration,  however,  until  the  Revolution  in  1688,  and  final 
establishment  of  presbytery  in  Scotland,  the  office  and  emoluments  of  Dean  of  the  Chapel 
Royal  were  held  by  the  successive  Bishops  of  Dunblane  during  that  period,  after  the  appointment 
of  the  Bishop  of  Galloway  in  1615  as  aforesaid,  and  while  the  Deanery  was  held  by  him  and  his 
successor,  the  Bishop  or  Dunblane,  the  esublishment  as  originally  formed  was  in  a  great 
neasure  restored,  and,  in  particular,  prebendaries  and  other  inferior  members  of  the  college  were 
j^utarly  appointed  by  royal  presentations,  and  maintained  out  of  the  emoluments  of  the 
beoefice.''    Those  two  articles,  although  I  have  read  them  through  several  times,  I  confess, 
convey  no  clear  or  definite  or  precise  idea  to  my  mind,  but  only  seem  to  me  to  represent,  that 
n^hing  was  in  a  state  of  confusion  during  that  period.    The  object  of  the  representation  I 
^  ^^^*  everything  being  confused,  it  was  not  supposed  that  during  that 

period  the  right,  whatever  it  was,  was  in  the  Crown  rather  than  m  any  one  else^  though  that 
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itself  is  rather  thrown  into  doubt  by  the  9th  condescendence  vhich  I  have  read,  in  which  it  is 
stated,  that  at  the  Revolution  in  1688  the  whole  reverted  to  the  Crown  as  bona  vacantia.  Is 
other  words,  there  certainly  is  no  distinct  and  definite  title  asserted  in  these  pleadings  as  between 
the  period  (which  was  1638,  I  think,)  when  episcopacy  was  abolished  and  this  collegiate  body  in 
a  sense  dissolved,  and  the  Restoration  in  i66a  Between  the  year  1647,  when  this  decree  was 
made,  and  1660  we  have  nothing  clear  or  distinct  to  shew  us  in  whom  the  pursuers  assert  the 
title  to  have  been,  whether  in  the  suspended  and  semi-animate  college,  or  whether  in  the  bishops 
(though  I  believe  the  last  bishop  who  held  this  grant  is  said  to  have  died  anterior  to  the  decree 
of  164,7,)  or  whether  in  the  Crown.  In  that  state  of  circumstances,  why  are  we  to  bold,  Aat  A 
is  so  clear  and  manifest  that  the  titular  was  not  the  Earl  of  Buccleuch  ?  What  is  there  that 
should  induce  us  to  say,  that  that  description  may  be  treated  as  being  a  doubtful  description,  and 
as  having  been  inserted  merely  as  describing  him  qua  tacksman,  and  that  we  ought  to  look  tt 
the  title  by  which  alone  it  is  said  that  he  was  known  and  recognized,  namely,  as  a  tacksman,  in 
respect  of  his  interest  under  the  titles  which  had  been  granted  to  his  predecessors  in  the  title  and 
to  himself. 

Now  his  actual  title  as  tacksman  is  set  out  thus  :  that  since  1606  fais  predecessors  had  had  the 
tack  of  those  teinds,  and  at  the  time  in  question,  no  doubt  the  Earl  of  Buccleuch  had  a  tacfc 
which  had  only  some  16  or  17,  or  possibly  20  years  to  nm.  In  that  state  of  things  the  valuatian 
is  made.  I  need  hardly  pause  for  a  moment  to  say  in  addition  to  what  I  have  before  observed, 
that  the  terms  of  it  being  "  for  all  time  coming,"  that  expression,  now  that  we  are  looking  to  the 
extraneous  circumstances,  would  be  still  mure  inconsistent  with  the  extraneous  circumstances 
than  the  construction  1  have  given,  viz.  that  it  means  what  the  words  imply,  because  we  should 
have  to  hold,  that  those  Commissioners,  who  must  be  supposed  to  have  known  what  duties  tbey 
had  to  perform,  and  what  the  interests  were  with  which  they  were  dealing,  used  that  expressioii 
in  respect  of  an  interest  of  a  very  few  years'  duration  subsequent  to  the  decreet 

But  then,  further,  the  Earl  being  there  described  as  titular,  what  is  there  which  ought  to 
prevent  us,  with  reference  to  a  decree  now  upwards  of  300  years  <^  and  wttih  reference  to 
circumstances  so  confused,  according  to  the  statement  of  the  pursuers  themsdves,  that  Haq 
cannot  clearly  munciate  the  exact  title  upon  which  the  teinds  were  held — ^what  is  there,  I  say, 
to  prevent  us  from  applying  that  doctrine,  which  is  invariably  applied  to  instruments  of  lon^  date, 
more  especially  where  the  enjoyment  appears  to  have  been  in  no  way  inconsistent  with  the 
instrument,  viz.  the  presumption  that  all  was  rightly  done,  that  all  that  could  be  in  any  way 
according  to  law  achieved  in  support  of  the  decree  should  be  presumed  to  have  been  achieved, 
and  that,  whether  you  look  to  the  parties  to  the  suit,  or  whether  you  look  at  the  conclusion  that 
was  come  to,  the  parties  should  be  presumed  to  be  the  parties  which  they  are  described  to  be, 
and  the  conclusion  that  was  come  to  should  be  adjudged  to  be  founded  upon  anything  which 
can  be  presumed  in  reasonable  intendment  of  the  law  to  have  existed  as  the  foundation  of  tlut 
conclusion  which  was  come  to. 

Now  as  regards  the  position  of  the  Earl  of  Buccleuch,  that  he  could  be  both  tacksman  and 
titular,  is  not  disputed.    Then  why  are  we  not  justified  in  saying,  that  in  the  state  of  confusion 
which  existed  at  this  time  with  reference  to  the  title,  the  title  might,  for  very  many  good  reasons 
which  might  be  su^ested,  have  been  vested  in  him  at  this  particular  conjuncture  ?   It  might  veil 
be  assumed,  that  those  persons  whose  titles  were  in  abeyance  during  that  period,  and  who  mi^ 
have  hopes  of  their  bemg  again  revived  and  recognized,  might  make  over  their  title  to  the 
if  it  were  only  for  the  purpose  of  having  this  valuation,  which  was  for  the  benefit  of  all  parties, 
at  that  time  carried  into  effect — that  they  might  make  over  to  the  Earl  all  such  interest  as  would 
be  necessary  to  constitute  him  perfect  titular  for  that  particidar  purpose.   There  is  nothing  at  all 
unreasonable  in  such  a  suggestion.    Again,  if  it  were  vested  in  the  Crown,  as  seems  to  be  rather 
hinted  or  suggested  than  averred,  there  is  nothing  to  prevent  us  from  presuming  a  grant  from  the 
Crown  either  for  that  or  for  any  other  purpose  which  might  have  existed  at  the  time,  but  which, 
owing  to  the  remoteness  of  the  time,  we  can  only  now  presume.    We  cannot  fathom  the  depths 
and  obscurities  in  which  the  whole  matter  of  title  is  involved,  but  we  are  fairly  justified  is 
presuming,  that  the  title  was  given  to  the  Earl  of  Buccleuch,  if  only  for  the  purpose  of  having 
this  complete  valuation  made.    It  appears  to  me,  therefore,  that  upon  the  face  of  the  decreet 
you  have  that  which  purports  to  be  a  complete  valuation  for  all  time  upon  the  face  of  the  decreeL 
You  have  all  the  parties  to  that  decreet ;  you  have  the  minister  summoned  though  he  does  ■kA 
appear,  you  have  the  heritor,  and  you  have  the  person  who  is  both  tacksman  and  titular,  and 
having  all  those  parties,  the  valuation  is  made. 

I  do  not  pause  for  a  moment  to  notice  the  question,  whether  or  not  the  valuation  was  properly 
made  in  respect  of  its  being  an  agreement,  and  not  an  actual  valuation.  Both  the  authorities  m 
olher  cases  which  have  been  cite^  and  reason,  would  induce  one  at  once  to  say,  that  there  is  so 
reason  at  ail  why,  when  a  valuation  is  being  made,  the  parties  who  are  parties  to  the  valuation, 
and  the  only  persons  interested,  should  not  settle  their  own  rights  by  determining  the  valuation 
otherwise  than  by  formal  proof.  Nor  is  it  any  objection  to  such  an  arrangement,  that  one  (rf'tbe 
parties  who  may  be  supposed  to  have  had  some  interest  in  such  valuation,  the  ministn-,  was  not 
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present  at  the  time.    He  iras  summoned  ;  it  was  competent  to  htm  to  appear  in  the  Court,  and 
n  koow  all  that  was  done  ;  but  it  is  not  competent  to  him  to  object  to  the  evidence  with  which 
the  Court  are  satisfied.    He  must  take  as  the  valuation  that  which  everybody  concerned  says  is 
!  Ac  tnie  and  proper  valuation.   As  regards  the  valuation,  I  may  further  observe,  what  is  not 
'  Ktimportant  with  regard  to  the  whole  effect  and  meaning  of  the  decreet,  that  neither  was  it 
'  asserted  by  any  one  at  that  period,  nor  is  it  now  asserted  by  the  pursuers,  though  there  are  certain 
.  pfeadiogs  to  that  effect  which  are  not  supported  by  any  evidence  whatever,  that  at  the  time  when 
Ais  valuation  was  made  it  was  an  imperfect  and  improper  or  insufficient  valuation.    There  is 
.  Mtfaing  at  all,  as  it  appears  to  me,  to  lead  us  to  any  such  conclusion.    Therefore,  assuming,  as 
,  Idc^  that  the  Commissioners  must  be  taken  to  have  known  what  duty  they  had  to  discharge  and  , 
,  ttiare  known  who  were  the  proper  parties  to  have  before  them,  when  we  find  that  the  persons 
kfore  them  are  described  in  terms  which  indicate  that  they  are  the  persons  in  question,  namely, 
I  ftetadcsman,  the  heritor,  and  the  titular,  that  all  those  appear  upon  the  £ace  of^the  decree,  and 
;  An  daring  the  long  period  which  has  elapsed  since  the  decree  was  made  in  1647,  the  enjoyment 
hi  never  in  any  way  been  contrary  to  the  decree.   Something  more  than  that,  indeed,  might  be 
sud  ID  its  favour.   I  apprehend  that  we  are  bound  to  come  to  that  conclusion,  that  the  decree 
ns  valid  in  every  respect,  and  was  made  between  the  proper  parties,  and  therefore  should  be 
binding  upm  those  who  raise  the  present  controversy. 

Then  there  arose  another  question,  and  that  is  the  only  other  question  to  which  I  shall  advert, 
u  to  bow  far  the  present  pursuers,  claiming  under  a  tide  which  is  not  the  title  of  the  person  in 
respect  of  whom  the  decree  was  made,  that  is,  not  the  title  of  the  Earl  of  Bucdeuch,  are  to  be 
bniad  by  the  negative  prescription  in  respect  of  this  decreet.  I  apprehend  that,  taking  them  to 
have  in  any  way  knowledge  of  the  decree,  it  is  not  necessary,  with  respect  to  the  negative 
prescripdon  as  it  would  be  with  reference  to  homolc^ation  or  confirmation,  that  they  should  have 
done  any  act  with  intent  to  confirm,  or  any  act  from  which  that  intent  must  be  presumed  ;  but 
it  is  quite  sufficient  that  they  must  be  taken  to  have  had  notice  of  the  existence  of  the  decree ; 
and  if  they  had  notice  of  the  existence  of  the  decree,  then  from  that  time,  at  all  events,  whatever 
other  question  might  arise  in  the  case,  the  fcnty  years  would  commence  running,  and  the  negative 
prescription  would  arise. 

Then  had  they  or  not  notice  of  this  decree  P  It  appears  to  me  that  the  reasons  upon  which 
Lord  Oeas  fests  his  conclusion  of  their  having  had  notice  of  the  decree  are  unanswerable.  The 
decree  itself  has  so  far  been  acted  upon,  that,  as  for  as  regards  the  Earl  of  Bucdeuch,  those  who 
iKceed  him  as  tacksman  continued  from  that  time  down  to  the  time  when  the  tacks,  which  were 
lenewed  from  period  to  period,  were  finally  put  an  end  to,  and  during  that  period  several 
fnceediogs  took  place  in  what  is  called  a  process  of  augmentation  and  locality  with  reference 
totbeteinds.  Now  I  apprehend  it  is  not  necessary  to  be  shewn,  that  those  under  whom  the 
pursuers  clumed  had  any  special  interest  in  the  matter,  provided  they  bad  so  much  interest  as 
lobe  summoned  to  and  to  be  present  at  those  various  processes.  Then,  beginning  from  the 
>733i  we  find,  in  the  revised  statement  of  the  defenders,  a  distinct  averment  which  appears 
to  be  in  no  way  in  controversy,  but  is  taken  as  established  in  the  judgment  I  have  referred  to, 
tbu  in  the  subsequent  process  of  augmentation  and  locality,  which  depended  in  the  year  1733 
and  previously,  the  said  decrees  of  valuation,  including  the  decree  under  reduction,  were  produced 
and  fouoded  on  by  the  heritors  in  right  thereof,  and  were  judicially  recognized  and  given  effect 
to,  the  teinds  of  the  lands  therein  contained  being  dealt  with  and  localled  upon  as  lawnilly  valued 
the  said  decrees,  while  those  heritors,  who  had  no  decrees  of  valuation,  were  held  as  confessed 
on  proven  rentals.  The  Deans  of  the  Chapel  Royal,  as  donatories  of  the  Crown,  were  called  and 
appeared  as  parties  in  said  process,  and  took  an  active  part  in  the  proceedings  and  discussions 
liicb  took  place  with  regard  to  the  state  of  the  teind  valuations. 

Whether  they  took  an  active  part  tse  not,  we  do  not  know.  We  probably  cannot  now  know 
radi  as  to  what  the  precise  amount  of  activity  on  their  part  was  in  1733.  But  the  part  of  that 
statement  upon  which  I  rely  is,  that  they  appear  to  have  been  summoned,  and  to  have  appeared 
as  parties  in  the  process.  Therefore,  on  various  occasions — on  all  occasions  indeed  when  those 
proxsses  took  place — the  decree  (which,  as  I  ou^ht  to  have  observed  before,  had  been  registered,) 
*as  produced,  and  was  acted  upon. 

But  further  than  that,  I  think  the  reasoning  of  Lord  Deas,  founded  upon  the  subsequent 
nmewals  of  the  tacks,  is  worthy  of  very  great  consideration.  When  a  tack  of  this  kind  is  renewed 
vith  an  increasing  rent  and  with  an  increasing  grassum  or  charge  in  respect  of  the  renewal,  are 
we  to  suppose — is  anybody  justified  in  calling  upon  the  Court  to  suppose — that  these  renew^s  of 
ioterest  are  made  without  any  inquiry  into  the  circumstances  of  the  property  with  which  the 
btalar  is  about  to  deal.  It  would  stand  in  this  position :  Supposing  that,  by  reason  of  some 
question  or  another  upon  which  there  might  be  a  dispute,  an  interest  is  claimed  in  certain  lands 
as  being  held  under  a  particular  lease  at  a  fixed  value  for  a  certain  time,  and  that  afterwards, 
npon  the  renewal  of  that  lease,  the  value  is  to  be  set  upon  it  for  so  many  years  to  come,  and  that 
tbe  landlord  renews  that  lease  from  time  to  time,  having  such  an  agreement  in  respect  of  part  of 
OB  land,  and  having  no  such  agreement  in  respect  of  the  rest  of  bis  land.   The  renewal  is  made, 
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the  value  is  ascertained,  and  the  fine  or  charge  is  fixed.  Could  the  landlord  afterwards  say— 
During  all  that  time  1  knew  nothing  about  the  rent  at  which  you  were  holding ;  1  had  not  the 
slightest  Doti<m  what  the  amount  of  the  rent  was  at  which  those  several  tenancies  vhich  existed 
in  the  land  were  calculated ;  1  took  my  fine,  and  I  increased  my  rent  just  at  hazard,  as  1  might  think 
best  or  most  expedient  for  myself,  without  taking  into  consideration  the  question  what  rent  any 
particular  portion  of  that  land  might  bear?  I  apprehend  that  that  is  a  presumption  which  aa 
landlord  would  be  allowed  to  make.  I  apprehend  that  that  would  not  be  a  presumption  which  the 
Court  would  allow  him  to  make  in  his  own  favour,  and  to  say,  "  Though  true  it  is  that  for  all 
this  period  of  time  1  have  allowed  certain  lands  to  be  held  at  a  particular  fixed  rental,  less  than 
its  real  value  has  become  in  subsequent  years, — though  I  have  made  all  those  renewals,  1  nercr 
knew  anything  about  it.  I  did  not  at  all  know  that  that  portion  of  land,  though  it  is  just  as 
valuable  as  all  the  land  around  it,  was  held  during  so  many  years  at  a  k>wer  rental  than  the  r^ 
of  the  land  around." 

Therefore  1  apprehend  it  must  be  presumed,  that  persons  like  these  tttalars,  In  deatiog  vitk 
their  property,  must  have  known  the  fact  that  there  was  a  part  of  it  which  did  not  bear  the  same 
proportionate  value  as  the  adjoining  part  of  it, — that  is  to  say,  as  the  part  of  it  which  was  not 
subject  to  the  valuation,  and  did  not  bear  a  fixed  value.  The  Lord  Advocatein  his  replyentend 
into  reasonings  to  shew,  that  they  did  get  the  whole  value,  as  if  no  part  of  it  bad  been  held  at  tbe 
valuation,  but  the  whole  had  been  held  as  unvalued  teind  ;  and  bis  contention  was,  that  they 
having  got  the  full  value,  we  have  no  right  to  suppose  that  they  were  aware  that  any  part  was 
held  at  a  less  rent.  Now,  from  what  I  find  in  tbe  judgments  of  some  of  the  Lords  of  Session, 
there  appears  to  have  been  at  one  period  a  gap  of  some  eight  or  ten  years  in  which  there  wasuD 
tack  at  all  existing,  during  which  time  it  must  have  come  to  their  knowledge  whether  they  receind 
the  fiiU  value  or  not.  But  without  founding  myself  upon  that  point,  which  I  confess  1  have  doI 
been  able  to  make  out  very  clearly  from  the  instruments  before  me,  still  I  do  find,  that  at 
various  periods,  when  the  land  was  re-let  at  an  increasing  value,  they  re-let  these  teindsat  a 
fiiced  fine.  I  hold  that  those  persons  who  let  their  land  from  time  to  time,  at  increasing  fines, 
must  have  it  presumed  against  them  that  they  ascertained  what  the  value  of  their  property  wu, 
because  upon  no  other  principle  can  one  understand  why  any  increase  should  have  been 
demanded,  or  why  any  difference  should  have  been  made  in  the  grassum  as  well  as  in  the  rent 
itself! 

Under  those  circumstances,  It  seems  to  me,  that  we  have  dear  proof  here  of  the  Icnowle^  d 
the  e»stence  of  this  valuation  ;  and  if  there  be  proof  of  the  knowledge  of  the  existence  of  tli» 
valuation,  of  course  the  negative  description  would  run,  and  it  would  be  impossible  to  contend 
against  the  terms  of  this  decreet,  the  terms  of  which  appear  to  me,  as  I  have  said,  to  be  condosin 
of  the  controversy  between  the  parties. 

I  have  not  given  my  mind  to  the  question  of  confirmation  or  homologation,  which  may  be  t 
more  difficult  question,  because  the  law  of  Scotland  appears  to  be  in  that  respect  the  same  as 
the  Uw  of  England.  I  apprehend  that  it  cannot  be  disputed,  that  not  only  must  homolo^tioo 
be  with  full  knowledge  of  the  right,  but  the  act  done  must  either  be  an  act  done  with  the  intent 
and  view  to  confirm  the  right,  or  an  act  so  necessarily  in  its  tendency  evincing  an  intention  to 
confirm,  that  that  intention  is  inferred  from  the  character  of  the  act  which  is  performed.  I  do 
not  think  it  necessary  to  enter  into  that  somewhat  difficult  question.  It  appears  to  me,  that  the 
decreet  was  effective,  and  that  that  decreet  made  at  that  distance  of  time  has  now  completely 
bound  the  rights  of  the  parties,  and  prevents  their  questioning  or  disputing  it.  Therefore  1  shall 
move  your  Lordships  to  affirm  these  several  interlocutors. 

Lord  Westbury.  —My  Lords,  this  is  a  proceeding  of  great  interest  and  great  Importance  lor 
owners  of  land  in  Scotland.  Your  Lordships  are  called  upon  to  rescind  or  to  refuse  to  giveetlect 
to  a  ftfiu'/ jtidicial  i»x>ceeding  that  took  place  320  years  ago.  You  are  called  upon  to  refiise  to 
give  It  that  Interpretation  and  that  validity  which  it  has  been  acknowledged  to  have  as  giving  > 
title  to  enjoyment  of  land,  and  under  which.  In  f^ct,  lands  have  been  held,  disposed  cf, 
transmitted,  and  enjoyed  without  interruption  for  more  than  two  centuries.  Now,  I  know  no 
greater  obligation  that  lies  upon  a  Court  of  Justice  than  that  d  supporting  long  continwd 
enjoyment  by  every  legal  means,  and  by  every  reascmable  kind  of  presumption.  And  I  dvell 
more  particularly  upon  this  obligation  to  presume  everything  that  can  bereastmaUy  stq^wsedio 
have  existed  in  favour  of  long  possession,  because  I  do  not  find  that  principle  quite  so  ptomineBt 
in  the  judgments  in  the  Court  below  as  I  could  have  desired  to  have  found  it. 

The  judgments  in  the  Court  below,  when  they  refer  to  this  head  of  judicial  decision,  rather 
run  off  into  the  conclusion  that  the  action  is  barred  by  negative  prescription.  The  difference  iJ 
very  great.  Negative  prescription  proceeds  upon  the  foundation  of  illegality,  and  the  imperffct 
obligation  created  by  the  thing  that  is  challenged,  but  the  doctrine  of  presumption  goes  on  the 
footing  of  validity,  and  upholds  the  validity  that  ought  to  be  assumed  by  supposing  that  everjthiBS 
was  present  which  validity  required.  The  great  principle  omnia presumuntur  a  jutUct  fiU^ 
is  the  principle  that  ought  to  be  observed,  and  not  tbe  ground  that  the  thing  itself  is  cballeogeabki 
but  that  the  challenge  it  cut  off  and  negatived  by  prescription. 
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Tlie  proceeding  in  question  was  a^»(in'judicialde.:reeintbe  year  1647.  The  orig^aal  registers 
cflhese  proceedings  were  destroyed  by  fire  in  the  year  1700,  but  a  remedial  Statute  was  passed 
is  1707  which  created  a  special  register  for  the  extracts  of  the  decreets  that  had  perished,  and 

Ere  to  those  extracts  when  registered  the  same  validity  as  the  original  warrants  would  have 
d.  First,  therefore,  with  regard  to  this  decreet,  the  extract  of  which  only  we  have,  we  are 
Mt  to  impute  to  it  the  absence  of  any  necessary  formality.  We  may  well  assume  that  that 
formality  would  have  been  found  to  have  existed  if  the  original  decreet  bad  been  preserved,  and 
Aat  'Cut  absence  of  formality  may  well  be  accounted  for  by  the  fact  that  we  have  nothing  more 
Aan  an  imperfect  extract  of  that  original  decreet. 

The  first  objection  which  is  made  to  this  decree  is,  that  the  owner  of  theteinds,  "the  titula^" 
iibe  is  called  in  Scotland,  does  not  appear  to  have  been  called  in  the  proceeding.  I  cannot  K>r 
■cmoment  admit  that  this  decreet  is  to  be  judged  of  by  the  same  rules  which  may  be  applied 
tBibe  records  of  judicial  proceedings  ;  neither  can  I  admit  that  it  is  at  all  to  be  inferred  that  the 
tiK  titular  was  not  callea  in  this  proceeding.  I  mention  that  particularly,  because,  although,  as 
IthaU  presently  endeavour  to  shew,  these  observations  are  not  necessary  for  the  determination 
tftUscans^  yet  I  desire  to  have  it  understood  that  I  for  one  should  by  no  means  be  willing  to 
acc^  as  a  conclusive  objection  to  the  validity  of  a  decreet  the  fact  that  the  charing  of  the 
titalar  does  not  appear  clearly  on  the  records  of  the  proceedings. 

Bat  ID  the  present  case  the  objections  that  are  made  on  this  head  are  made  on  two  groands — 
fast,  open  the  construction  of  the  decreet,  and,  secondly,  upon  the  objections  of  the  agreement 
extrinsic  to  the  decreet  itself. 

Kow,  first,  with  regard  to  the  construction  of  this  decreet,  it  is  said,  that  it  is  manifest  that  the 
Eari  of  Buccleuch,  who  was  the  acknowledged  tacksman  of  the  teinds,  was  not  then  present  in 
tbe  character  of  titular,  and  that  the  words  that  occur  in  the  a^eement  which  is  embodied  in 
the  decreet,  and  to  which  the  authority  of  the  Commissioners  is  interposed,  must  be  read  as 
stutog  that  the  E^rl  of  Buccleuch  was  a  party  to  the  agreement  as  tacksman  ex  eo  nomine,  and 
Mt  as  titular.  I  can  by  no  means  accept  any  such  interpretation.  The  words  must  have  their 
BDple  meaning  ascribed  to  them.  Tacksman  is  one  character  and  titular  is  another  character, 
Hd  the  superaddition  of  "titular"  to  " tacksman  "  must,  in  conformity  with  every  rule  of 
amstraction,  be  held  to  denote,  that  the  Earl  was  there  present  and  acting  in  the  agreement,  not 
■ercly  m  the  character  of  tacksman,  but  also  in  the  additional  character  of  titular.  And  that 
i^weUbe^fwitbynomeans  ftdlows  as  a  proposition  of  Scotch  lav,  that  if  a  man  be  tacksman 
k  cannot  also  be  titular.  That  is  a  notion  founded  probably  upon  the  notion  of  English  lawyers, 
ttai  the  uck  or  lease  would  merge  in  the  reversion,  but  that  is  by  no  means  the  rule  of  the  Scotch 
h*.  Tbe  two  legal  characters  and  positions  of  ownership,  of  tacksman  and  titular,  may  well 
tmist  in  one  and  the  same  person,  and  the  identity  of  the  legal  effect  of  each  be  preserved 
■uhout  their  being  injured  by  being  brought  into  contact  with  one  another. 

It  is  then  said,  that  it  is  quite  plain,  that  the  agreement  ought  to  be  construed  as  an  agreement 
<if  a  temporary  character.  It  is  impossible  so  to  construe  it  consistently  with  the  language  of  the 
agreement  The  agreement  purports  to  be  an  agreement  to  last  for  all  time  coming.  That  is  the 
character  which  it  ascribes  for  itself ;  that  is  the  character  in  which  it  was  received  by  the  Com- 
missioners ;  that  is  the  character  and  effect  of  the  agreement  to  which  the  authority  of  the  Com- 
niissioncrs  and  their  decreet  are  interposed.  We  have,  therefore,  a  proceeding  in  which  this 
^reement  was  taken  as  an  agreement  to  last  for  ever,  and  in  that  capacity  it  was  received  by  the 
pcnons  exercising  the  duty  of  examining  it,  and  the  duty  of  giving  it  a  ^tfj'/ judicial  character, 
and  with  that  view,  as  liaving  that  force  and  effect,  they  do  decree  that  it  shall  have  in  truth  that 
*fet  in  all  time  to  come. 

Then  we  ere  told,  that  it  vas  impossible  that  the  Earl  of  Buccleuch  could  have  been  titular. 
Aod  it  is  upon  the  supposed  procit  of  that  impossibility  that  we  are  called  upon  to  reduce  the 
Hinenttnt,  and,  if  we  do  not  utterly  rescind  it,  to  give  it  the  limited  construction  of  being  an 
^reetnent  of  a  temporary  kind.  That  is  an  undertaking  on  the  part  of  the  pursuers  which  it  is 
t^poisihle  for  any  man  to  discharge.  It  is  impossible  for  the  pursuers  or  for  any  man  to  prove, 
™t  the  Earl  of  Buccleucb  had  not  obtained,  even  if  it  was  orAy  pro  hat  vice,  a  grant  of  the 
titolanty  or  a  delegation  from  the  titular  to  represent  the  titular  in  this  proceeding.  And  in 
twiformity  with  the  principle  and  rule  of  legal  construction  to  which  I  have  already  referred,  I 
"Xmid  have  no  hesitation  in  declaring  myself  under  an  obligation  to  assume,  that  there  had  been 
a  grant  of  the  titularity  validly  made  to  the  Earl  of  Buccleuch,  even  if  I  were  also  obliged  to 
J^ome,  that  the  Earl  afterwanls  made  a  surrender  of  that  grant  in  order  to  lay  a  foundation  for 
we  subsequent  grant  which  appears  to  have  been  made  by  the  Crown.  A  presumption  of  that 
would  be  much  less  violent  than  other  presumptions  which  have  been  made  both  in  the  law 
«  England  and  in  the  law  of  Scotland,  and  it  is  a  presumption  which  is  required  by  the  reason 
J'utc thing,  and  by  the  circumstances  of  the  case,  because  if  you  find  a  proceeding  which  bad 
Ken  accepted  and  fully  recognized  as  having  acquired  legal  validity  for  a  period  of  two  centuries, 
I^are  compelled  by  that  fact  to  arrive  at  the  conchision,  that  the  proceeding  was  unchallenge- 
ud  then  if  ymi  are  asked  to  shew  how  it  became  unchallengeable  diere  is  no  difficulty  in 
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pointing  out  a  legal  mode  of  proceeding  that  would  have  given  it  that  character,  and  vhich  ought 
to  be  presumed  as  a  thing  that  was  possible.  Those  are  the  objections  that  are  made  with  r^ard 
to  the  construction  of  the  decree. 

Then  it  is  said  in  addition  to  this,  that  the  decree  is  not  only  bad  on  the  grounds  I  have  meo- 
tioned,  but  that  it  is  bad  also  upon  another  ground,  namely,  that  it  did  not  proceed  in  the  legal, 
and  required  mode  of  taking  evidence  of  the, value  of  the  teinds ;  in  other  words,  tbat  u 
agreement  between  the  parties  ought  not  to  have  been  substituted  for  evidence  of  the  valoe. 
Now  this  is  an  objection  which  (independently  of  everything  else)  is  incapable  of  being  made  I7 
those  who  do  not  even  aver  or  attempt  to  provt,  that  the  valuation  given  to  the  teinds  by  tbe 
agreement  in  the  year  1647  was  less  than  the  actual  value.   The  ^210  per  annum  Scots,  vhick  ' 
is  the  valuation  given  by  the  agreement,  is  not  attempted  by  the  pursuers  to  be  challenged  on  the 
ground,  that  it  was  less  than  the  actual  value  of  the  teinds.    It  is  impossible,  however,  to  holi^ 
tbat  there  is  any  validity  in  this  objection,  because  the  industry  of  the  parties  has  collected 
together  a  great  number  of  instances  of  valuations  of  this  description  proceeding  not  iq»a 
testimony  but  upon  that  which  supersedes  testimony,  namely,  the  agreement  and  confessioorf  1 
the  parties.    And  it  would  be  impossible,  therefore,  to  hold,  that  a  valuation  founded  upoa  \ 
agreement  was  not  a  valuation  upon  legitimate  testimony,  or  resting  upon  that  l^timan  '■ 
confession  which  is  superior  to  the  necessity  of  testimony.  ; 

It  is  unnecessary,  therefore,  if  we  take  this  view  of  the  subject,  namely,  that  the  thing  had  I 
validity,  and  must  be  deemed  to  be  complete  in  all  legal  requirements,  to  advert  to  theminur 
ground  which  would  exclude  it  from  being  challenged,  even  if  it  were  supposed  to  be  objcciioo* 
able,  but  that  minor  ground  would  be  quite  sufficient  for  our  determination.  And,  undoubtedlf, 
it  stands  forth  in  a  manner  most  intelligible.  This  decreet,  as  I  have  mentioned,  was  recoidd 
under  the  remedial  Statute  of  1707  in  the  year  1733.  That  appeus  to  have  been  done  at  the 
time  with  reference  to  a  proceeding  of  locatity  and  augmentation  of  stipend  which  took  pj^ceii 
the  year  1733.  It  is  quite  clear,  that  either  the  Crown  itself,  or  at  all  events,  the  donatoriesif 
the  Crown,  were  parties  to  that  proceeding.  It  is  abundantly  clear,  that  the  valuation  itself  mast 
have  been  used  or  adverted  to  in  that  proceeding.  The  donatories,  therefore,  that  is,  the  grantees 
of  the  titular,  had  in  1733  abundant  proof,  that  this  decreet  of  1647  was  relied  upon  as  a  livine 
and  valid  thing,  not  as  a  thing  that  was  ddined  or  expired,  but  a  thing  which  fixed  the  exisiiif 
vjduation  of  the  teinds,  and  was  treated  by  the  heritors  as  the  title  deed  of  the  heritors,  by  which 
the  teinds  had  been  conveyed  to  the  heritors  in  consideration  of  the  estate  being  chaigedviiht 
commuted  money  charge  instead  of  the  teinds  themselves. 

There  are  several  other  proceedings  of  subsequent  dates,  all  pregnant  with  the  same  concIusioL  ' 
They  were  all  occasions  on  which  the  decreet  of  1647  was  appealed  to  as  a  thing  of  force,  and 
upon  which  the  heritors  could  rely.  It  was  therefore  on  those  occasions  brought  home  to  the 
knowledge  of  the  donatories,  that  there  was  this  instrument  set  up  against  their  title.  Aai  if 
they  did  not  acquiesce  in  the  meaning  attributed  to  it,  it  was  their  bounden  duty  at  once  to 
challenge  it.  I  advert  to  this  not  so  much  for  the  sake  of  setting  up  the  negative  prescriptioB 
as  for  the  purpose  of  using  this  conduct  and  these  acts  and  this  acquiescence  as  a  confimiatiiA 
of  the  justice  and  msonableness  of  the  great  presumption  which  ]  draw,  that  the  proceeding  of 
1647  had  everytiiing  that  was  required  to  give  it  legal  validity,  and  that  therefore  it  ought  net 
for  one  moment  at  this  period  to  be  attempted  to  be  challeifged  or  set  aside. 

I  hope  that  your  Lordships  will,  and  it  is  most  material  for  the  interest  of  Scotch  landownoi 
that  you  shoulcC  afGrm  these  interlocutors,  and  dismiss  this  appeal  with  costs. 

Lord  Colonsay.— My  Lords,  I  had  occasion  to  consider  this  case  carefully  in  the  Comt 
below,  and  1  have  listened  with  great  interest  to  the  arguments  at  the  bar  of  this  House.  The 
judgment  which  I  gave  in  the  Court  below  I  endeavoured  to  condense  as  much  as  I  could,  and 
to  embrace  in  it  more  as  propositions  than  as  matter  of  argument  the  views  which  I  enteruined. 
I  have  great  satisfaction  in  finding,  that  those  views  have  now  been  confirmed  by  my  noble  and 
learned  friends  who  have  addressed  the  House,  and  looking  at  the  position  of  matters,  and  at 
the  business  we  have  to  go  through,  I  think  it  unnecessary  to  say  more  than  that  I  now  hold  mj 
forma*  judgment  as  repeated  here. 

Interlocutors  eompiained  of  affirmed,  and  appeal  distnissed  with  costs. 

Appellants^  Agents,  J.  Allan  S.S.C>;  Connell  and  Hope,  Westminster. — Respondettt^  Agf^  | 
Mackenzie  and  Kermack,  W.S. ;  Loch  fuid  Maclaurin,  Westminster. 
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JUNE  3,  1869. 

3E  Udny,  Appellant^  v.  John  Henry  Udny  of  Udny  and  Another, 
undents. 


-Domicile  of  Origin — Change  of  Domicile — Consul  living  abroad — Legitimatira 
aCDs  matrimonium — J.  having  a  Scotch  domicile,  0/  origin^  went  to  Itaiy^  and  was  a 
Miure  far  thirty-nine  years y  and  during  leave  of  absence  died  in  London. 
rming  judgment  with  variation),  That  he  had  never  lost  his  Scotch  domicile, 
ling  a  Scotch  domicile  of  origin,  in  1812  left  the  army,  married  and  settled  in  London^ 
his  Only  residence  there  till  1844,  when  he  went  and  lived  at  Boulogne  to  avoid  his 
X.  Wkue  living  in  London,  he  was  owner  of  a  family  estate  in  Scotland,  and  visited  it 
illy,  and  managed  it ;  and  on  leaving  London,  he  sold  off  his  furniture  not  intending 
I  io  London.    In  1 853  he  return^  from  Boulogne  to  ScotloMd,  marrigd  a  sgcond  wife, 
d  there  till  his  death. 

l/wLoRD  Westbury,  that  f.  R.  acquired  an  English  domicile  befor*  1844 — LORD 
KELLOR  Hatherlev  dubitante,  andhOKH  Chelmsford  negante. 
FcsTHER,  ^  €Ul  their  Lordship,  that  the  English  domicile,  if  ever  acquired,  was  aban^ 
On  1844,  and  the  Scottish  domicile  of  origin  necessarily  revived  from  that  date. 
FlUTHER,  The  domicile  of  J.  R.,  {the  fither  ^an  UUgiHntate  child,)  at  tht  birth  of  the 
\kiMgScoteh,  his  subsequent  marri^  0/*  the  mother,  while  his  domicile  continue  thesame, 
I  such  child,  though  born  in  England. 

I  mmt  have  a  domicile,  and  the  domicile  of  origin  continues  till  another  be  at^uired 
let  facto.  A  domicile  of  origin,  however,  neverreguires  ie  bereaeauired  in  /he  same  way 
kreign  domicile  is  acquired/  on  the  contrary,  it  reverts  or  revives  the  moment  the  acquirm 

ilt  ceases  or  is  abandoned. 

vale  of  a  person  is  an  inference  of  law  from  the  fact  of  his  voluntarily  fixing  his  sole  or 
~ndeiKe  in  a  place,  toupied  with  an  unlimited  intention  of  continuing  to  reside  there — 
RD  Westbury.* 

\  an  appeal  against  two  interlocutors  pronounced  in  an  action  of  declarator,  in  which 
Jiiny,  the  appellant,  was  pursuer,  and  John  Henry  Allat  or  Udny  and  his  curator  ad 
:  defenders.   The  ol^ect  of  this  action  of  declarator  was  to  establish,  that  the  respond- 
giiimate^  and  therefore  not  entitled  to  succeed  to  the  entailed  estates  of  Udny  in  the 
f  Aberdeen,  on  the  death  of  his  father.  The  condescendence  in  substance  set  forth,  that 
lof  entail  of  the  estate  of  Udny  was  dated  1784,  and  that  the  appellant  was  the  next  heir 
I  if  John  Robert  Udny,  then  residing  at  BruntsBeld  Terrace,  Edinburgh,  had  no  lawful 
t  *as  alleged  to  be  the  case.   The  pursuer  alleged,  that  the  said  John  Robert  Udny  hom 
Ughom  about  1778.    He  was  married  in  1812  to  Emily  Fitzhugh,  by  whom  he  lud  an 
liU,  Jolin  Augustus  Udny,  who  died  unmarried  in  1859;  and  Emily  Fitzhugh  died  in 
IDuriog  the  life  of  John  Augustus  Udny  his  father  propeUed  the  succession  to  him  under 
i<leed  of  entail,  and  after  the  death  of  John  Augustus  the  said  John  Robert  Udny  made  up 
)^luin  by  special  service  as  heir  of  tailzie  and  provision  under  the  deed  of  entaiL  About 
1  Robert  Udny  became  acquainted  with  his  present  wife,  Ann  AUat,  an  Englishwoman^ 
fvcre  married  at  Crmiston.  East  Lothian,  in  1854.    Before  the  said  marriage,  however, 
lason,  the  present  respondent,  who  was  born  at  Camberwell,  London,  in  1853.    At  the 
le  it  »as  alleged  that  John  Robert  Udny  was  not  a  domiciled  Scotchman,  nor  was  he  so 
of  his  marriage,  1854 ;  therefore  that  it  followed,  according  to  the  law  of  England, 
^  child  was  bom,  the  latter  was  illegitimate  ;  and  once  illegitimate,  he  was  always  ille- 
HcDce  the  main  question  turned  on  the  domicile  of  John  Robert  (Jdny,  the  present 
[possession  at  the  date  of  the  birth  of  the  respondent,  his  son,  arid  at  the  date  of  the 
of  the  respondent's  mother.    The  respondent  alleged,  that  the  domicile  of  his  &ther 
lies  nicnti(»ed  was  in  Scotland. 
■  rading  facts  as  to  John  Robert  Udny's  history  were  as  follow  : — He  was  called  Colonel 
He  was  bom  at  Leghorn,  where  his  father  John  Udny  was  British  Consul  The  Consul 
i7iS»  uid  was  the  son  of  an  Aberdeen  advocate-   His  domicile  was  Scotch  in  its 


*pt«ioa8  reports  5  Macph.  164;  39  Sc.  Jur.  163. 
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origin,  and  there  seemed  to  be  no  sound  reason  for  thinking  that  it  was  ever  changed.  Hi 
appoin:ed  Consul  about  1760,  being  then  unmarried  ;  and  as  far  as  could  be  ascertained,  b 
a  merchant  there  of  some  kind,  probably  dealing  in  Italian  and  Roman  antiquities,  and  [w 
of  the  great  masters.  In  1766  Consul  Udny  was  removed  from  Venice  to  Leghorn.  As  C 
it  was  naturally  to  be  presumed,  that  his  British  domicile  would  not  be  lost.  When  the  E 
Government,  in  1796,  took  possession  of  the  port  of  Leghorn,  and  British  property  ns: 
Consul  Udny's  property  was  also  seized.  Whue  residingat  Leghorn,  the  Consul  seemed  I 
the  provisioning  of  the  fleet ;  and  he  used  to  send  home  pictures  which  he  occasionally  pa 
abroad.   While  absent  on  leave,  he  died  in  LcHidon  in  i8oa 

Colonel  Udny,  the  son  of  the  Consul,  bom  in  Leghorn  in  1779,  was  sent  to  Scodurf 
educated,  as  he  was  looked  upon  as  likely  to  be  the  proprietor  of  a  Scotch  estate.   He  ad 
Edinburgh  University  for  three  years,  and  was  boarded  with  the  Bishop  of  the  Scottish  Epi 
Church.    He  afterwards  entered  the  army,  and  left  it  in  1812.    He  at  the  same  timeni 
and  settled  in  London — at  least,  he  rented  a  house  there,  and  resided  in  it  part  of  the  yi 
many  years.    He  had  no  fixed  employment  or  business  while  so  livingtn  London,  except  I 
in  the  pursuits  of  the  turf.  He  was  a  freeholder  in  the  county  of  Aberdeen  from  1S02.  Hel 
Scotch  property  to  look  after,  and  took  personal  interest  in  tbe  management,  visiting  Scotlai 
year.    In  1844  he  gave  up  the  lease  of  his  house  in  London,  sold  off  his  furniture,  and 
Aberdeenshire  to  inquire  minutely  into  the  state  of  his  affairs.    Finding  his  income  tosi 
he  went  to  Boulogne,  where  he  lived  till  1853,  making  occasional  visits  to  Scotland,  and 
only  going  for  a  few  days  to  London  to  be  confined — the  respondent  being  bom  at  tb 
He  had  merely  hired  apartments  at  Boulogne,  and  during  tbe  same  period  he  had  no  n 
in  London,  and  he  had  lived  in  Scotland  since  1853,  having  gone  there  in  that  yat 
counser  s  advice  with  the  object  of  marrying  the  respondent' s  mother,  and  in  order  to  tq 
the  respondent  thereby ;  and  such  marriage  took  place  accordingly  in  January  1854. 

On  ttie  above  facts.  Lord  Ordmary  jervisvoode  held,  that  the  domicile  of  John  Robot 
in  1853  and  1854,  at  the  date  (tf  the  Inrth  of  the  respondent,  and  at  the  date  of  the  maoi 
the  respondent's  mother,  was  in  Scotland,  and  therefore,  that  by  the  subsequent  marriage 
parents  the  respondent  was  legitimated.  On  reclaiming  note,  the  Second  Divisi<n  nDan 
adhered,  whereupon  the  present  appeal  to  the  House  of  Lords  was  l»x>ught. 

The  appellant  in  bis  printed  case  stated  the  following  reasons  for  reversing  the  inteflM 
— I.  Because  the  respondent  was  illegitimate  at  his  birth,  and  was  not  legitimated  by  the 
quent  marriage  of  his  parents.  2.  Because  the  respondent  could  not  be  legitimated 
subsequent  marriage  of  bis  parents  unless,  at  the  date  of  the  respondent's  birth  and  at  I 
of  tbe  marriage,  his  father  was  domiciled  in  Scotland,  and  because  he  failed  to  shew,  t 
father  was  domiciled  in  Scotland  at  either  of  tbe  said  dates.  3.  Because  the  respondei 
not  be  legitimated  by  the  subseauent  marriage  of  his  parents  if,  at  the  date  of  the 
birth  or  of  the  marriage,  his  fatner  was  domiciled  in  England,  and  because,  at  both  «  I 
dates,  or  at  least  at  the  date  of  the  respondent's  birtb,  bts  father  was  domiciled  in  B 
4.  Because  the  status  of  the  respondent  was  to  be  regulated  and  ascertained  by  the  lavo 
land,  and  because  that  law  did  not  admit  of  legitimation  per  subsequens  matrimonium.  5-  B 
tbe  law  of  the  domicile  which  his  father  possessed  at  the  date  of  the  renmndent's  hhth 
mined  the  status  of  the  re^xmdent  and  his  capacity  for  being  legitimated/^  suiseyutnt 
mcnium,  and  as  at  that  date  the  respondent's  father  was  domtdled  in  England,  tbe  d( 
could  not  be  legitimated  by  the  subsequent  marriage  of  his  parents. 

The  appellant  in  person  contended — 1.  That  the  domicile  of  Colonel  Udny  at  the  biith 
respondent  in  1853  was  English.  In  establishing  the  fact,  that  tbe  domicile  of  origin  b 
ctumged,  it  is  not  necessary  to  go  the  length  of  saying,  that  before  one  can  change  his  dl 
from  one  country  to  another,  he  must  have  made  up  his  mind  to  renounce  his  natimalitf : 
as  change  his  home.  That  phrase,  first  used  by  Lords  Cranworth  and  Kingsdoi 
been  misunderstood,  and  no  such  doctrine  is  to  be  extracted  from  Whicker  v.  HKme,"}  < 
160 ;  Aifcman  v.  Aikman,  3  Macq.  Ap.  854,  ante,  p.  997.  The  main  point  to  be  [woved 
the  party  has  abandoned  his  former  home,  and  adopted  a  new  home  ;  and  this  may  be 
by  his  acts  and  intention,  i.  e.  by  his  conduct.  Colonel  Udny^s  domicile  at  tbe  birtli 
respondent  in  1S53  was  English.  There  is  reason  for  saying  his  domicile  of  origin  vasi 
seeing  that  bis  father,  Consul  Udny,  was  a  domiciled  Italian,  the  Consul  having  abandd 
original  Scotch  domicile,  and  settled  as  a  trader  in  Italy,  where  he  resided  so  ItHigastt^ 
years— Bruce  v.  Bntce,  3  Paton,  168 ;  Drevon  v.  Drevon,  34  L.  J.  Ch.  129 ;  Cockml  T.  u 
25  L.  J,  Ch.  732.  Such  was  the  fair  deduction  from  all  the  facts  and  circumstances  bxAi 
Cmsui  Udny — Hodgson  v.  Beauckesne,  12  Moore,  P.C.  329.  I(  then,  Consul  U<a 
domiciled  in  Italy,  so  was  his  son,  Colonel  U  dny.  But  even  if  Consul  Udny  never  lost  hisSi 
domicile,  and  Colonel  Udny  also  had  his  domicile  of  origin  in  Scotland,  still  Colcaa 
acquired  an  English  domicile  in  i8i2,vben  he  left  the  army  and  married,  and  settled  io  u 
where  he  lived  uninterruptedly  for  thirty-three  years,  having  bis  only  residenceand  estabu 
there.   It  is  quite  consistent  with  his  domicile  being  in  England,  that  he  was  the  pniMMl 
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5cDtdi  tsxaxe—Semerville  v.  SonurvUle,  5  Ves.  750 ;  Warren{Urv.  Warreadert  3  S.  &  M'L. 
lu ;  MuMro  V.  Munro,  I  Rob.  App.  49a  ;  Ross  v.  4  W.  S.  App.  53.  If,  tben,  Colonel 
Uiiay  was  domiciled  in  England  from  1812,  vhen  did  he  cease  to  be  so  and  acquire  a  Scotch 
iomictle?  His  visit  to  Scotland  in  1854  was  for  a  special  purpose  connected  with  his  creditors, 
Bd  did  not  change  the  previous  English  domicile,  vnich  continued,  though  at  that  time  Colonel 
Jdoywas  living  at  Boulogne.  He  never  intended  to  leave  Boulogne  for  Scotland  permanently, 
nt  »nit  only  for  a  few  weeks,  intending  to  return  to  Boulogne.  Therefore,  both  at  the  date  of  the 
Jwoodent's  birth  in  1853,  and  the  marriage  of  the  respondent's  mother  in  1854,  the  domicile  of 
)m»k1  Udny  was  English.  It  is  the  domicile  of  the  father  at  the  date  of  the  birth  of  the  bastard 
W  determines  the  capacity  of  that  child  for  legitimation ;  and  as  by  the  law  of  England  bastardy 
IBdeliUe,  the  respondent  was  illegitimate,  without  the  capacity  of  becoming  legitimate — Boul- 
■Bs,  ii.  2,  I  ;  i.  2,  4  ;  Ross  v.  Ross,  4  W.  S.  296  ;  Re  IVright's  Trusts,  2  K.  &  J.  595  ;  Re  Dan's 
iteto,  4  Drewr.  194.  There  is  nothing  in  Munroy.  Munro,  16  S.  19;  i  Rob.  Ap.  492,  inconsistent 
ki  this  doctrine.  In  all  cases  of  change  of  domicile,  the  change  must  be  proved y&f/tf  et  animo, 
id  there  is  no  sufficient  proof  of  such  change  from  the  English  domicile  to  a  Scotch  domicile 
in  1853  or  1854.  The  same  evidence  is  required  of  the  reacquirement  of  the  domicile  of 
ijna  u  of  the  acquirement  of  a  new  or  foreign  domicile— Story's  Conflict,  §48;  PerW.C^  Leach 
l.vvw»T.  Dmtglasj  5  Madd.  404. 

R.  Palmer  Q.C,  Mellish  Q.C,  P.  Fraser,  and  H.  F.  Bristowt^  for  the  respondent.— 
e  judgment  of  the  Court  below  was  right.  The  domicile  of  Consul  Udny  was  Scotch,  for 
Mver  lost  his  domicile  of  origin  by  his  official  residence  as  Consul  in  Italy.  Nothing  shews 
lyiotention  on  his  part  to  abandon  his  Scotch  domicile  of  origin.  The  Consul's  domicile  being 
Mtcb,  the  Colonel's  domicile  of  origin  was  also  Scotch,  and  there  must  be  affirmative  evidence, 
Mt  he  e«r  changed  this  Scotch  domicile  for  an  ^iglish  domicile.  It  is  quite  clear  Coltmel 
Jdny  never  acquired  an  English  domicile  till  1812,  and  even  then  and  thereafter,  there  was  no 
jficicDt  evidence  of  a  change,  as  mere  residence  is  not  enough,  and  cannot  outweigh  the  com- 
>ed  effect  of  the  Scotch  domicile  of  origin,  ownership  of  Scotch  property,  visits  to  such 
•Dperty,  and  management  of  it.  His  not  residing  at  Udny  was  solely  or  mainly  because  there 
M  no  lit  place  of  residence  there.  At  no  period  between  181 2  and  1844  when  he  went  to 
*Jogne  can  it  be  predicated,  that  he  had  abandoned  the  Scotch  domicile  of  origin,  and 
■pled  an  English  domicile.  His  removal  to  Boulogne  made  no  change  in  his  domicile, 
*>gli  it  entirely  dissolved  all  connexion  with  London.  Colonel  Udny  went  to  Scotland  in  1854 
nhe  express  purpose  of  marrying  the  respondent's  mother,  and  therebjf  legitimizing  the 
^oodent  as  well  as  of  permanently  residing  in  Scotland.  Mere  residence  in  England  is  not 
jN^li ;  there  must  be  an  intention,  and  the  carrying  out  of  that  intention,  to  abandon  the  old, 
Ii  acquire  another  new  domicile —  Whicker  v.  /fume,  7  H.  L.  C.  1 59 ;  Hodgson  v.  Beauchesne, 
(Moore,  P.  C.  285;  yoppv.  Wood,  34  Beav.  88;  34  L.  J.  Ch.  212;  Re  Capdevielle^z  H.  &  C. 
^;  Attomej^Cereral  v.  Wahlsiaii,  34  L.  J.  Ex.  29.    It  is  a  mistake  to  siwpose,  that  the 

fc^m<i]K  of  origin  required  to  be  reactpired ;  it  revives  or  returns  irrespective  of  the  will  of  the 
,  vbcQever  any  acquired  domicile  is  lost  or  abandoned.    It  adheres  to  the  person,  and  is 
^  'extinguished,  but  is  merely  held  in  suspense  by  some  acquired  domicile,  and  is  always 
to  be  resumed  the  moment  an  acqiured  d<Hnicile  ceases. 

Cur.  adv.  vult. 

I 

U>RD  Chancellor  Hatherlev. — My  Lords,  the  appellant  in  this  case  complains  of  two 
■^locuton  pronounced  in  an  action  of  declarator  brought  by  him  against  the  respondent, 
'  he  sought  a  declaration,  that  the  respondent  is  a  bastard,  and  is  not  entitled  to 
to  the  entailed  estates  of  Udny,  and  other  property  of  the  family  of  Udny  in  the 
,    ty  of  Aberdeen. 

an  interlocutor  dated  the  23d  January  1866,  the  Lord  Ordinary  in  effect  found,  is/,  That 
^  Udny,  (designated  as  Consul  Udny,)  the  grandfather  of  the  respondent,  was  bom  in  Scot- 
M  of  Scottish  parents  in  1727,  and  that  his  domicile  of  origin  was  Scottish,  that  he  resided  as 
■^sh  Consul  successively  at  Venice  and  Leghorn,  and  that  John  Robert  Udny,  the  father  of 
respondent,  afterwards  called  Colonel  Udney,  was  born  at  Leghorn  in  the  year  1779,  and 
^olonel  Udny  retained,  throughout,  his  domicile  of  origin,  viz.  that  of  Scotland ;  21/,  That 
I  Robert  Udny,  on  his  birth,  took  from  his  father  a  Scotch  domicile  of  origin,  and  retained 
SPjjwto,  and  at  the  date  of,  his  marriage  to  the  mother  of  "the  respondent  at  Ormiston  in 
*"""M  00  the  zd  of  January  1854;  s^/fr,  and  separately,  That  from  and  after  the  13M  of 
*i«mber  1853,  when  John  Robert  Udny  returned  to  Scotland  from  Boulogne,  he  had,  and 
^^ued  until  his  death  to  have,  a  domicile  in  Scotland  ;  and  on  these  findings  he  sustained  the 
The  appellant  reclaimed  against  this  interlocutor  to  the  Court  of  Session,  and  their 
•j^ships,  the  Judges  of  the  Second  Division,  on  the  14th  December  1866,  recalled  the  inter- 
7™*  of  the  Lord  Ordinary,  and  found,  that  the  respondent  was  bom  at  Camberwell,  near 
(CrK^'"  ^^'^  '^'53'       parents,  John  Robert  Udny  and  Ann  Allat,  being  then  unmarried ; 
"Ky  were  tegtUarly  married  at  Ormiston  in  January  1854,  that  Colonel  Udn/s  domicile  of 
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origin  was  in  Scotland,  and  that  he  never  lost  it,  and  in  particular,  that  he  was  a  doniidkd 
Scotchman  at  the  date  of  the  respondent's  birth,  and  at  that  of  his  marriage  with  the  respondent's  j 
mother,  and  throughout  the  interval  between  those  three  events.  And  they  therefore  fouD^i 
that,  though  illegitimate  at  his  birth,  he  was  legitinsated  by  the  subsequent  manri^  of  lid 
parents,  and  they  sustained  the  id  plea  of  the  defence,  and  found  the  respondent  entitled  M 
expenses.  M 
The  whole  question  in  the  case  is,  whether  or  not  the  respondent,  who  (it  is  admitted)  n 
born  several  months  before  the  marriage  of  his  parents,  was  legitimated  by  that  subsequcH 
marriage.  This  depends  upon  the  qi^estion  of  the  domicile  of  Colonel  Udny,  and  the  impvtaM 
periods  at  which  it  is  necessary  that  nis  domicile  should  be  ascertained  are  three,  viz.  that  of  d 
birUi,  that  of  the  birth  of  the  respondent,  and  that  of  the  marriage  of  Colonel  UdnyvithAH 
respondent's  mother. 

The  appellant,  who  argued  his  case  in  person  with  very  considerable  ability,  conteoded,  u 
that  the  domicile  of  origin  of  Colonel  Udny  was  English ;  2^,  that  even  if  that  were  not  so^ « 
that  he,  at  the  time  of  his  first  marriage  to  Miss  Fitz  Hugh  in  1812,  abandoned  Scotlaml  M 
England,  sold  his  commission  in  the  army,  took  a  house  on  lease  for  a  long  term  in  Lcxxkl 
and  resided  there  till  he  left  England  for  France  in  1844,  for  the  purpose  of  avoiding  U 
creditors,  and  had  thus  acquired  an  English  domicile,  and  that  he  never  reacquired  his  Scott 
domicile ;  31/,  that  at  all  events,  if  he  did  so  recover  it,  yet  it  was  not  recovered  at  the  datei 
the  respondent's  birth  in  May  1853,  nor  even  till  after  the  intermarriage  of  respondent's  pucri 
in  January  1854. 

As  regards  the  first  period,  namely,  the  domicile  of  origin  of  Colonel  Udny,  we  did  no(  be* 
the  respondents.  Your  Lordships  were  satisfied  that  Colonel  Udny  had  never  abandcmed  til 
Scottish  domicile. 

Domicile  of  origin  continues  until  another  be  actually  acquired  animo  et  facto.  Tfae  Com 
was  employed  by  our  Government  at  Venice  and  at  Leghorn.  An  attempt  was  made,  by  nm 
of  some  early  correspondence,  to  shew,  that  he  had  also  been  engaged  in  trade  whilst  at  Veiiii 
but  we  were  1  believe  all  satisfied,  that  the  appellant,  on  whom  the  burden  of  proving  d 
acquisition  of  a  new  domicile  is  thrown,  produced  no  sufficient  evidence  to  that  eflfect,  and  iMB 
the  {Readings  did  not  raise  a  case  of  Italian  domicile,  but  one  of  English  domicile,  as 
Consul  Udny's  status  at  the  birth  of  bis  son  Colonel  Udny. 

Consul  Udny  was  appointed  to  Leghorn  in  1776,  where  he  married  the  mother  of  Crfoi 
Udny  in  the  same  or  tne  following  year,  and  the  Colonel  was  born  there  in  November  1779. 
1784  the  Consul's  wife  came  to  England  with  the  Colonel  and  another  child,  leaving  the  Com 
at  Leghorn.  During  his  wife's  absence  from  Italy  an  active  correspondence  seems  to  have  bfl 
carried  on  by  the  Consul  with  his  elder  brother  Robert,  then  owner  of  the  Udny  iH'opetty,) 
which  Robert' s  letters  only  remain,  but  they  are  sufBcient  to  shew  the  continued  interest  1 
the  Consul  in  Scottish  matters.  In  September  1798  the  Consul  came  to  England  oaleai«< 
absence 

It  was  argued,  that  the  Consul,  by  taking  a  house  in  London,  in  which  his  wife  resided** 
her  coming  to  England  in  1784,  and  by  sending  his  boy  to  Eton,  indicated  his  intentioofl 
permanently  settling  in  England.  It  appears  to  me,  that  there  is  no  evidence  of  any  such  iotcM 
ti<m.  He  had  not  resigned  his  office  of  CtmsuL  It  is  true,  that  he  shewed  an  unwillingitessH 
return  to  its  duties,  not  tmnatural  considering  the  disturbed  state  of  the  Continent^  £urq)c,al 
his  brotha  Robert  reproaches  him  with  this  indecision,  but  certainly  there  is  no  trace  of  a 
intention  of  abandoning  his  domicile  of  origin  for  an  English  domicile  between  his  return  in  in 
and  his  death  on  the  1 7th  of  January  1 800.  The  aUeEed  trading  on  the  part  of  the  Ctmsal  vHH 
in  Italy,  at  Leghorn  as  well  as  Venice,  might  welT  be  referred  to  the  business  alknred  t| 
Government  to  be  carried  on  by  their  consular  agents. 

1  answer,  therefore,  the  first  inquiry,  viz.  that  of  Colonel  Udny's  domicile  of  origin,  by»ji>|i 
that  it  was  clearly  Scottish,  that  bcin^  the  domicile  of  his  father  at  the  Colonel's  birth. 

A  more  difficult  inquiry  of  fact  arises  as  to  the  domicile  of  Colonel  Udny  at  the  date  of  * 
respondent's  birth  in  May  1 853.  Colonel  Udny  appears  to  have  left  the  army  about  the  sw 
time  that  he  married  his  first  wife,  viz.  in  1812.  On  his  marriage  he  executed  a  contract^ 
marriage  dated  the  28th  of  August  1812,  and  other  instruments  connected  with  his  maimAj 
with  several  provisions  referable  to  Scottish  law,  and  described  himself  as  of  Udny,  in  dieco^ 
of  Aberdeen.  He  on  his  marriage  took  a  long  lease  of  a  house  in  London,  in  which  he  residd! 
till  1844.  He  made  frequent  visits  to  Scotland,  but  had  no  residence  there.  Heatoi«li*i 
contemplated  restoring  Udny  Castle,  and,  even  three  years  after  he  had  commenced  his  restdesa 
in  London,  appears  to  have  still  thought  it  possible,  that  he  might  complete  the  restoration,  and 
plans  were  about  that  time  submitted  to  him  for  that  purpose.  For  many  years,  faowerer,  bt 
seems  to  have  abandoned  all  hope  of  so  doing,  owing  to  his  means  being  insufficient  fo[^i 
purpose.  He  was  appcunted  a  magistrate  in  Scotland,  but  appears  not  to  have  acted  as  son 
When  in  Scotland  be  usually  resided  with  friends,  butoccasionaUyat  hotels  in  the  neigtabw^ow 
of  his  property,  and  he  continually  received  detailed  accounts  of  the  estates,  and  took  ma 
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it  in  their  management.  His  choice  of  England  as  a  residence  appears  to  have  been 
■siderably  influenced  by  his  taste  for  the  sports  of  the  turf.  By  his  first  marriage  he  had  a 
0,  John  Augustus  Udny,  of  whom  more  mention  is  made  afterwards. 

Under  tb^  circtmistances,  (the  details  of  which  I  do  not  think  it  necessary  more  minutely  to 
Bffline,)  the  Lord  Ordinary  and  the  Court  of  Session  concurred  in  opinion,  that  the  long  and 
ibitaal  residence  in  England  was  not  sufficient  to  amount  to  the  abandonment  of  the  Colonel's 
Eottish  domicile  of  origin.  This  point,  I  confess,  appears  to  me  to  be  one  of  great  nicety.  I 
Dot  pepared  to  say,  that  I  am  satisfied  vith'that  conclusion  ;  but  neither  should  I  be  pre- 
nd,witfaoat  further  consideration,  to  recommend  to  your  Lordships  a  reversal  of  the  judgment 
pled  from,  on  the  ground,  that  the  opinions  of  their  Lordships  in  the  Court  below  upon  this 
^■t  were  eironeous. 

Owing  to  this  action  having  been  raised  in  the  Colonel's  lifetime,  the  Court  below  had  the 
(milage  of  the  testimony  of  Colonel  Udny  himself, — a  circumstance  which  does  not  often  occur 
ficstions  of  domicile.  It  appears  to  have  been  very  candidly  given,  and  (as  was  observed  by 
e  Lord  Ordinary)  by  no  means  overstates  the  case  in  favour  of  the  continuance  of  his  Scottish 

Sereral  other  witnesses  were  examined,  who  do  not  carry  the  case  further.  But  be  this  as  it 
r,  the  events  in  the  Colonel's  life  subsequent  to  1844  appear  to  me  to  be  those  upon  which 
(|iiesti(Mi  of  his  domicile  at  the  birth  of  the  respondent  really  depend. 

In  1S44  the  Colonel,  after  having  been  involved  for  some  time  m  pecuniary  difficulties,  (owing 
'  ly  to  bis  connexion  with  the  turf,)  was  compelled  to  leave  England  in  order  to  avoid  his 
itors.  He  at  first  thought  of  taking  some  bouse  in  the  country,  by  which  I  think  he  meant 
the  niral  parts  of  England ;  but  afterwards  the  pressure  of  creditors  became  too  great  to  admit 
fhissodomg,  and  he  appears  in  the  autumn  to  have  visited  Scotland,  where  correspondence 
■ok  place  between  himself  and  Mr.  Brebner,  bis  agent,  as  to  arranging  a  trust  deed,  by  which 
rimel  Udny  and  his  son,  John  Augustus,  were  to  make  provision,  as  far  as  possible,  for  the 
lymentof  their  debts.  On  the  2d  of  October  he  writes  to  Mr.  Brebner  to  mention  that  "a 
tdiior  is  pressing  for  immediate  payment  of  £1200 ;  so  let  there  be  no  time  lost."  And  by  a 
Bttof  bis  son  to  Mr.  Brebner,  of  the  4th  November  1844,11  appears  that  his  father  left 
for  Calais  on  the  previous  day.  He  about  this  time  sold  the  lease  of  the  London  house 
which  be  bad  so  long  resided.  He  sold  also,  as  he  himself  states  in  bis  evidence,  (p.  103,)  all 
fnmiture  and  everything  that  was  in  the  house,  including  what  had  belonged  to  his  mother, 
sister,  and  his  first  wife.  He  went  from  Calais  to  Boulogne,  and  there  resided  in  a  hired 
till  1853.  He  says  in  his  evidence,  "  When  I  went  to  Bouk^e,  I  had  no  further  connexion 
LwidoD.  I  had  a  married  sister  living  there,  and  various  other  reladons.  During  the  nine 
\  when  my  headquarters  were  at  Boulogne,  I  never  resided  in  London.  The  time  that  I 
Be  over  for  my  wif«*s  confinement  in  1853,  was  the  first  time  I  visited  London  afto-  leaving 
for  Boulogne.  I  remained  there  at  that  time  only  about  a  couple  oi  days,  and  returned  to 
Rikigne.  While  I  was  at  Boulogne  I  came  over  more  than  once  to  Scotland  to  visit  my  property, 
hese  were  not  long  visits,  but  I  did  make  them." 

This  seems  to  be  an  accurate  account  of  his  arrangements.  The  wife  alluded  to  in  the  above 
Unnent  is  the  mother  of  the  respondent.  The  Colonel's  first  wife  did  not  go  with  him  to 
iiult^^,  but  she  joined  him  for  a  short  time  in  1845,  leaving  him  afterwards  on  account  of  ill 
Ktlth,  and  residing  with  bis  brother  in  London.    She  died  in  1845. 

The  Colonel  at  Boulogne  formed  an  illicit  connexion  with  the  mother  of  the  respondent,  and 
'  1853  came  to  England  in  consequence  of  a  wish,  that  she  should  be  attended  in  her 
DfioeiDent  by  an  English  medical  attendant ;  and  on  the  9th  May  the  respondent  was  bom  at 
■mberwelL  The  Colonel  appears  to  have  returned  almost  immediately  to  Boulogne. 
The  Colonel  had  been  living  on  a  very  scanty  allowance.  His  eldest  son.  too,  was  embarrassed 
debt;  and  at  a  very  early  period  after  the  birth  of  the  respondent,  the  father  and  son 
■pear  to  have  thou^t,  that  the  birth  of  his  child  might  facilitate  the  barring  of  the  entail  of 
t  Scotch  estates ;  for  in  a  letter  of  the  29th  May  1 8s3  the  Colonel  writes  to  his  son,  "  I  shall 
tglad  to  hear  of  your  mterview  with  Mr.  Skinner  "  (their  legal  adviser).  "  I  think  the  great 
Realty  will  be  the  uncertainty  of  the  child's  life ;  however,  you  will  talk  over  dl  these  matters 
KL  him." 

From  this  time  to  the  end  of  the  year  much  correspondence  takes  place  on  this  subject,  and 
'  Colonel  was  advised  that,  by  marrying  the  respondent's  mother,  he  might,  according  tt>  the 
'  of  Scotland,  render  the  respondent  legitimate,  and  that  then  the  concurrence  of  the  appellant 
harrit^  the  entail  would  not  be  requisite.  The  advice  on  this  latter  point  was  erroneous. 
Qtwith<»it  entering  into  all  the  details  of  the  correspondence,  it  is  enough  to  say,  that  the 
E^ei  cameover  to  Scotland  in  November  1853,  clearly  with  the  intent  to  celebrate  a  marriage 
■w  the  r^pMjndent's  mother,  and  with  the  hof>e  of  raising  money  for  the  benefit  of  his  eldest 
|iB  and  himself,  by  getting  rid  of  the  entaiL  He  was  under  an  impression,  that  his  English 
■witon  could  not  molest  him  whilst  in  Scotland  ;  he  was  much  mortified  afterwards  to  find 
•at  this  was  not  the  case,  and  that  the  only  advantage  afforded  him  by  his  residing  in  Scotland 
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in  that  respect  would  be  a  longer  notice  before  any  attempt  could  be  made  to  arrest  him.  Uadcr 
the  annoyance  of  this  feeling  he  writes  several  letters  to  his  son  and  others,  expressive  of  Im 
disgiist  at  having  been  hurried  away  from  Boulogne,  and  his  dislike  to  residing  in  Scotland.  Bri 
I  cannot  bring  my  mind  to  doubt,  that  his  intention  in  returning  to  Scotland  was  to  do  thatwtu^ 


he  accomplished,  viz.  to  marry  in  regular  form  the  respondent's  mother,  and,  for  that 


I  do  not  rely  on  bis  letter  of  9th  July  1859,  where  he  expressly  asserts  it  to  have  been  U| 
intention  in  1853  to  be  permanently  domiciled  in  Scotland,  because  that  letter  may  be  opeii^ 
the  objection  (it  was  very  shortly  anU  litem  mo/am)  of  his  anticipating  the  difficulties  that  hai^ 
since  arisen,  and  the  claim  of  the  appellant.  Neither  do  1  think  we  can  safely  rely  on  the  redB^ 
contained  in  the  disposition  by  his  elder  son  of  the  2d  December  1853,  on  which  much  reliaaol 
was  placed  by  Sir  R.  Palmer,  which  recites,  that  in  consequence  of  the  Colonel  having  becoiMj 
desirous,  and  made  arrangements,  to  return  again  and  to  remain  in  Scotland,  it  had  been  agral 
that  Ije  should  renounce  and  discharge  a  certain  annuity,  in  consideration  of  which  his  sob  «■ 
to  mike  the  disposititm  in  questicui,  because  the  father  was  not  a  party  to  that  instnunent  Bri 
on  the  other  hand,  thou^  Uie  recital  itself  may  not  be  evidence,  yet  the  Colonel  took  advantag 
of  that  instrument,  and  the  whole  course  of  the  arrangements  made  shews  that  the  Cdoad 
intent,  for  which  alone  he  catne  to  Scotland,  -was  by  his  marriage  to  make  the  respondent  tepd 
mate,  and  b^  means  of  that  legitimation  to  deal  with  the  estates.  These  objects  required  t 
Scotch  domicile,  and  it  would  be  singular  to  hold,  that  he  having  in  fact  married  rai  the 3I1 
January  1854,  and  resided  in  Scotland  thenceforth  to  his  death  in  1861,  (after  the  raising  of  tfd 
present  action,)  the  domicile  must  not  be  taken  to  have  been  Scottish  as  it  oogbt  to  be,fi]rA>: 
purposes  he  had  in  view  from  the  time  of  his  return  in  1S53.  ' 

It  is  true,  that  the  death  of  his  elder  son  in  the  interval  between  the  marriage  and  thedeaA: 
of  the  Colonel,  and  the  consequent  falling  in  of  the  policies  of  insurance  on  his  life,  placed  te 
Colonel  to  a  certain  degree  in  an  easier  position,  and  removed  bis  apprehension  of  difficulty  fnd 
his  creditors  ;  but  I  think  his  possible  intention  to  leave  Scotland  (if  molested  by  cTeditors}ii 
no  way  disproves  the  existence  of  a  resolution  to  remain  as  he  did  in  that  country,  (if  alloiredd 
to  do,)  as  his  chosen  and  settled  abode. 

It  seems,  therefore,  clear  to  me,  that  the  Colonel  was  at  the  time  of  his  marriage  domiciled  K 
Scotland,  but  the  question  remains  as  to  what  was  his  domicile  in  May  1853  at  the  time  of  tl| 
respondmt's  birth.  * 

If  he  wm  domiciled  in  England  up  to  1S44,  and  retained  an  English  domicile  up  to  and  aAM 
May  1853,  then  the  question  would  arise,  which  has  not  been  determined  in  any  case  bjr  m 
Scottish  Courts,  whether  the  child,  being  illegitimate  at  its  birth,  and  its  putative  fatha  m 
having  at  that  time  a  power  of  legitimating  him  by  means  of  a  subsequent  marriage  with 
mother,  could  be  legitimated  by  his  putative  father  subsequently  acquiring  a  Scottish  dcmid^ 
before  marriage  with  the  mother. 

I  have  myself  held,  and  so  have  other  Judges  in  the  English  Coiu^s,  that  according  to  thehv 
of  England  a  bastard  child  whose  putative  father  was  English  at  his  birth  could  not  be  iegidf 
mated  by  the  father  afterwards  acquiring  a  foreign  domicile,  and  marrying  the  motha  in  1 
country,  by  the  law  of  which  a  subsequent  marriage  would  have  le^tlmated  the  child.  I  see  M 
reason  to  retract  that  opinion.  The  status  of  the  child  depends  wholly  on  the  status  of  the  paik> 
tive  father,  not  on  that  of  the  mother  If  the  putative  father  have  an  English  domicile,  tte 
English  law  does  not  at  the  birth  of  the  chikl  take  notice  of  the  putative  father's  existence.  Bit 
if  his  domicile  be  Scottish,  or  of  any  other  country  allowing  legitimation,  though  the  mother  b| 
English  at  the  birth,  the  putative  father  (as  in  Monro  v.  Monf^  is  capable  of  legitimatiagte 
chiUl.  The  foreign  law,  though  deeming  the  child  to  ^filius  nullitu  at  birth,  j  et  recognizes  tibe 
^her  as  such  at  the  moment  of  his  acknowledging  tiw  child  either  by  marriage  and  fonnil 
recognition  as  in  France,  or  by  marriage  only  as  in  Scotland.  I  do  not  think,  that  the  £n^ 
law  can  recognize  a  capacity  in  any  Englishman,  by  a  change  of  domicile,  to  cause  his  paiaiutf 
and  consequent  power  of  legitimation  to  be  reco^ized.  But  however  this  may  be,  the  questii* 
does  not  in  my  judgment  here  arise.  I  am  of  opinion,  that  the  English  domicile  of  Colona  t'dn*^ 
if  it  were  ever  acquired,  was  formally  and  com[^ete)y  abandoned  in  1844,  when  he  sold  his  boosi^ 
and  broke  up  his  English  establishment,  with  the  intention  not  to  return.  And  indeed  his  retot 
to  that  country  was  barred  against  him  by  the  continued  threat  of  process  by  his  creditois.  I 
think,  that  on  such  abandonment  his  domicile  of  origin  revived. 

It  is  clear,  that  by  our  law  a  man  must  have  some  domicile,  asA  must  have  a  single  domidK 
It  is  clear  on  the  evidence,  that  the  Colonel  did  not  contemplate  residing  in  France,  and  indeed, 
that  has  scarcely  been  contended  for  by  the  appellant.  But  the  appellant  contends,  thai  rta 
once  a  new  domicile  is  acquired,  the  domicile  of  origin  is  obliterated,  and  cannot  be  reacqtiutd 
more  readily  or  by  any  other  means  than  those  by  which  the  first  change  of  the  original  doiniak 
is  brought  about,  namely,  animo  et facto.  He  relied  for  this  proposition  on  the  decision  of  Sir 
John  Leach  in  Munroe  v.  Douglas,  (5  Madd.  379,)  who  certainly  held,  that  a  Scotchman 
acquired  an  Anglo-Indian  domicile,  and  having  ^ally  quitted  India,  but  not  yet  having  settled 


to  be  domiciled  there. 
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V  did  not  reacquire  his  original  domicile*  saying  expresaly,  "  I  can  find  no  difference  in 
iple  between  an  original  domicile  and  an  acquired  doinicite."   That  he  acquired  no  new 
iole  may  be  conceded,  but  it  appears  to  me,  that  sufficient  weight  was  not  given  to  the  effect 
the  domicile  of  origin,  and  that  there  is  a  very  substantial  difference  in  principle  between  an 
al  and  an  acquired  domicile.    I  shall  not  add  to  the  many  ineffectual  attempts  to  define 
ik:   But  the  domicile  of  origin  is  a  matter  wholly  irrespective  of  any  animus  on  the  part 
its  subject  He  acquires  a  certain  statum  ci-vilem^  as  one  of  your  Lordships  has  designated  It, 
kh  subjects  him  and  his  property  to  the  municipal  jurisdiction  of  a  country  which  he  may 
even  have  seen,  and  in  which  he  may  never  reside  during  the  whole  course  of  his  life,  his 
lie  being  simply  determined  by  that  of  his  father. 
A  change  of  that  domicile  can  only  be  effected  animo  et  facto,  that  is  to  say,  by  the  choice  of 
ther  domicile  evidenced  by  residence  within  the  territorial  limits  to  which  the  jurisdiction  of 
sew  domicile  extends.    He  in  making  this  change  does  an  act  which  is  more  nearly  design- 
'by  the  word  "  settling"  than  by  any  other  word  in  our  language.    Thus  we  speak  of  a 
K  settliDg  in  Canada  or  Australia,  or  of  a  Scotsman  settling  in  En^nd,  and  tlw  word  is 
ndy  used  as  expressive  of  the  act  of  chai^  of  domicile  in  the  various  juc^ments  pro- 
ed  by  oar  Courts.  But  this  settlement  animo  et  fa^^  by  which  the  new  domicile  is  acquired, 
of  oomse  susceptible  of  alHmdonnient  if  the  intention  be  evidenced  by  equally  decisive  facts  to 
BSC  which  evidenced  its  acquirement. 

it  is  said  by  Sir  John  Leach,  that  the  change  of  the  newly  acquired  domicile  can  only  be 
'ienced  by  an  actual  settling  elsewhere,  or  (which  is.  however,  a  remarkable  qualificaticm,)  by 
subject  of  the  change  dying  in  itimre  when  about  to  settle  himself  elsewhere.  But  the  dying 
i&'Kre  to  a  wholly  new  domicile  would  not,  1  apprehend,  change  a  domicile  of  origin  if  the 
Mended  new  domicile  were  never  reached.  So  that  at  once  a  distinction  is  admitted  between 
fat  is  necessary  to  reacquire  the  original  domicile,  and  the  acquiring  of  a  third  domicile.  Indeed 
be  admission  of  Sir  John  Leach  seems  to  have  been  founded  on  the  actual  decision  of  the  case 
ICohiiU  V.  Lauder,  M,  14,964,  Succession  App.  No.  i,  cited  in  full  in  Munroe  v.  Douglas  Irom 
e  Dictionary  of  Decisions,  in  that  case  a  person  of  Scottish  origin  became  domiciled  at  St, 
iDcent's,  but  left  that  islaiKl,  writing  to  his  rather,  and  saying,  that  his  health  was  injured  and 
evasgoing  to  America,  and  that,  if  he  did  not  succeed  in  America,  he  would  return  to  his  native 
■untry.  He  was  drowned  in  Canada,,  and  some  memoranda  were  found  indicating  an  intention 
I  return  to  Scotland,  and  it  was  held,  that  his  Scottish  domicile  had  revived. 
It  teems  reasonable  to  say,  that  if  the  choice  of  a  new  abode,  and  actual  settlement  there,  con- 
kue  a  change  trf"  the  original  domicile,  dien  the  exact  converse  of  such  a  procedure,  viz.  the 
tatioQ  to  uandon  the  new  domicile,  and  an  actual  abandonment  of  it,  ought  to  be  equally 
Ktive  to  destroy  the  new  domicile.  That  which  may  be  acquired  may  surely  be  abandoned, 
■d  though  a  man  cannot  for  civil  reasons  be  left  without  a  domicile,  no  such  difficulty  arises  if 
:  be  simply  held,  that  the  original  domicile  revives.  That  original  domicile  depended  not  on 
wHc^  but  attached  itself  to  its  subject  on  his  birth ;  and  it  seems  to  me  consonant  both  to  con- 
^Dience  and  to  the  currency  of  the  whole  law  of  domicile,  to  hold,  that  the  man  bom  with  a 
■Budie  may  shift  and  vary  it  as  often  as  he  pleases,  indicating  each  change  by  intention  and 
let,  vbether  in  its  acquisition  or  abandonment,  and  further  to  hold,  that  every  acquired  domicile 
lopable  of  sim{^  abandonment  animo  et  faeto,  the  process  by  which  it  was  acquired,  without 
t>  beiar  necessary,  that  a  new  one  should  be  at  the  same  time  chosen,  otherwise  one  is  driven 
•  the  absordity  of  asserting  a  person  to  be  domiciled  in  a  country  which  he  has  resolutely  for- 
ifccn  and  cast  off,  simply  because  he  may  (perhaps  for  years)  be  deliberating  before  he  settles 
l^wlf  elsewhere.  Why  should  not  the  domicile  of  origin,  cast  on  him  by  no  choice  of  his  own 
«  changed  for  a  time,  be  the  state  to  which  he  naturally  falls  back,  when  his  first  choice  has 
abandoned  animo  et /actOy  and  whilst  he  is  deliberating  before  he  makes  a  second  choice  ? 
Cottenham  in  Munro  v.  Munro  (7  CI.  &  F.  p.  876)  says,  "  So  firmly  indeed  did  the  civil 
>*  omsider  the  domicile  of  origin  to  adhere,  that  it  holds,  that,  if  it  be  actually  abandoned  and 
Uomiciie  acquired,  bat  tlua  again  abandoned,  and  no  new  domicile  acquired  in  its  place,  the 
■WKile  of  ongin  revives." 

^thority  is  cited  by  bis  LtM-dship  for  this.  He  probably  alluded  to  some  observation  of 
wWiUiam  Scott,  having  a  considerable  bearing  in  that  sense  in  the  case  of  Im  Virginie,  5  Rob. 
>™^98,  and  the  "  Indtan  Chief,"  3  Rob.  Adm.  12. 

Tbe  pass^  in  the  case  of  La  Virginie  is  this : — "  It  is  always  to  be  remembered,  that  the 
^ve  character  easily  reverts ;  that  it  requires  fewer  circumstances  to  constitute  domicile  in  the 
«  of  a  native  subject,  than  to  impress  the  national  character  on  one  who  is  originally  of  another 
•■n^'  (5  Rob.  99).  In  the  case  of  the  '*  Indian  Chief,"  the  question  was.  Whether  the  ship 
^  the  property  of  a  British  subject  ?  for  if  so,  her  trading  was  ill^aL  The  owner,  Mr.  John- 
™i  averrtd,  that  he  was  an  American.  Sir  William  Scott  held  him  to  be  an  American  by  origin, 
^having come  to  England  in  1783,  and  remained  till  1797.  he  had  become  an  English  mer- 
^nt.  But  he  quitted  England  before  the  captain  of  the  vessel,  and  letters  were  produced  shew- 
^  bis  uucDtion  to  return  to  America,  which  he  does  not  appear  to  have  reached  until  after ;  and 
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Sir  William  Scott  says,  "  The  ship  arrives  a  few  weeks  after  his  departure ;  and,  talcing  it  to 
clear,  that  the  natur^  character  of  Mr.  Johnson  as  a  British  merchant  was  founded  on  readeoce  jl 
only,  that  it  was  acquired  by  residence,  and  rested  on  that  circumstance  alone,  it  must  be 
that,  from  the  moment  he  turned  his  back  on  the  country  where  he  had  resided,  on  his  way  tt, 
his  own  country,  he  was  in  the  act  of  resuming  his  original  character,  and  is  to  be  considered 
an  American.   The  character  that  is  gained  by  residence  ceases  by  residence.    It  is  an  ad' 
itious  character,  which  no  longer  adheres  to  him  from  the  moment  that  he  puts  himself  in 
bond  fide  to  quit  the  country  sine  animo  revertendi." 

Story,  in  his  Conflict  of  Laws,  §  47  (at  the  end),  says,  "  If  a  man  has  acquired  a  new  domtcfl*' 
different  from  that  of  his  birth,  and  be  removes  from  it  with  intention  to  resume  his  nativcdon» 
cile,  the  latter  is  reacquired  even  while  he  is  on  his  way ;  for  it  reverts  from  the  moment  the  otbs  i 
is  given  up."  j 
The  qualification,  that  he  must  abandon  the  new  domicile  with  the  special  intent  to  reauw ; 
that  of  origin,  is  not,  I  think,  a  reasonable  deduction  from  the  rules  already  laid  down  by  decistonv- 
because  intenL  not  followed  by  a  definite  act,  is  not  sufficient    The  more  consistent  theotyi^ 
that  the  abandonment  of  a  new  domicile  is  comfdete  ammo  et  /actOf  because  the  /actum  is 
abandonment,  the  animus  is  that  of  never  returning. 

I  have  stated  my  opinion  more  at  length  than  I  should  have  done,  were  U  not  of  great  im^nfr 
ance,  that  some  fixed  common  principles  should  guide  the  courts  in  every  country  on  question 
of  international  importance.  In  questions  of  international  law  we  should  not  depart  from  of 
settled  decisions,  nor  lay  down  any  doctrine  inconsistent  with  them.  I  think  some  of  theexpm- 
sions  used  in  former  cases,  as  to  the  intent  exuere  patriam,  or  to  become  a  Frenchman  inaeii 
of  an  Englishman,  go  beyond  the  question  of  domicile.  The  question  of  naturalization  aodrf 
allegiance  is  distinct  from  that  of  domicile.  A  man  may  continue  to  be  an  £nglisbman,aiulT(t 
his  contracts  and  the  succession  to  his  estate  may  have  to  be  decided  by  the  law  of  the  couatrf 
in  which  he  has  chosen  to  settle  himself.  He  cannot  at  present,  at  least,  put  off  and  resumes 
will  obligations  of  obedience  to  the  government  of  the  country,  of  which  at  his  birth  he  is  a  sdh 
ject,  but  he  may  many  times  change  his  domicile.  It  appears  to  me,  however,  that  each  acqnind 
domicile  may  be  also  successively  abandoned  simpiiciter,  and  that  thereupon  the  ongtiul 
domicile  nmpUciUr  reverts. 

Fw  these  reasons,  my  Lords,  I  propose  to  your  Lordships  the  affirmance  of  the  interiocauo  j 
complained  of,  and  the  dismissal  of  the  appeal  with  costs.    .  j 
Lord  Chelmsford. — My  Lords,  at  the  opening  of  the  argument  of  this  appeal  for  tbe  ] 
respondent,  his  learned  counsel  wo-e  informed,  that  your  Lordships  were  of  opinion,  that  de  ] 
domicile  of  Colonel  Udny  down  to  the  year  1812  was  his  Scotch  domicile  of  origin,  and  that  Ae  J 
case  was  therefore  narrowed  down  to  the  questions  raised  by  the  appellant,  whether  the  docnicfle'j 
had  been  superseded  by  the  acquisition  of  another  domicile  in  England,  and  whether  such  ato  j 
acquired  domicile  was  retained  at  the  time  of  the  birth  of  the  respondent,  and  continued  do«i  1 
to  the  period  of  the  marriage  of  the  respondent's  parents  in  Scotland.    In  considering  thu<  ] 
questions,  it  will  be  necessary  to  ascertain  the  nature  and  effect  of  a  domicile  of  origin ;  wbetbff  j 
it  is  like  an  after  acquired  domicile,  which,  when  it  is  relinquished,  can  be  reacquired  only  in  die  \ 
same  manner  in  which  it  was  originally  acquired,  or  whether,  in  the  absence  of  any  other  domicfc ! 
the  domicile  of  origin  must  not  be  had  recourse  to  for  the  purpose  of  determining  any  questioi ! 
which  may  arise  as  to  a  party's  personal  rights  and  relations.    Story,  in  his  Conflict  of  La«^  ; 
(§  48,)  says,  the  moment  a  foreign  domicile  is  abandoned,  the  native  domicile  is  reacquired.  : 
Great  stress  was  laid  by  appellant  in  bis  reference  to  this  passi^  upon,  the  word  reat^i^ti, ' 
which  is  obviously  an  inaccurate  expression.   For,  as  was  pointed  out  in  the  course  of  the  aigii- 
ment,  a  domicile  of  origin  is  not  an  acquired  domicile,  but  one  which  is  attributed  to  every 
son  by  hiw.  The  meaning  of  Story,  therefore,  clearly  is,  that  the  abandonment  of  a  suhsequci'lT 
acquired  flomicile  ips«  facto  restores  the  domicile  of  origin.    And  this  doctrine  appears  to  be 
founded  upon  principle,  if  not  upon  direct  authority.    It  is  undoubted  law,  that  no  one  can  lie 
without  a  domicile.  If,  then,  a  person  has  left  his  native  domicile  and  acquired  a  new  one,  which 
he  afterwards  abandons,  what  domicile  must  be  resorted  to,  to  determine  and  regulate  his  personal 
status  and  rights  ?  Sir  John  Leach  V.C,  in  Munroe  v.  Douglas,  5  Madd.  404,  held,  that,  is  il>e 
case  supposra,  the  acquired  domicile  attaches  to  the  person  till  the  complete  acquisition  of  > 
subsecjuent  domicile;  and  (as  to  this  point)  he  said  there  was  no  difference  in  fvinciple  between 
the  onginal  domicile  and  the  acquired  domicile.    His  Honour's  words  are,  "  A  domicile  cannot 
be  lost  by  mere  abandonment    It  is  not  to  be  defeated  animo  merely,  but  animo  et  ftuio,vA 
necessarily  remains  until  a  subsequent  domicile  be  acquired,  unless  the  party  die  w  itintn 
towards  an  intended  domicile,"  There  is  an  apparent  inconsistency  in  this  passage;  fortheVice 
Chancellor,  having  said,  that  a  domicile  necessarily  remains  until  a  subsequent  domicile  be 
acquired  animo  st  facto,  added,  "  unless  the  party  die  in  itinere  towards  an  intended  donucil^ 
that  is,  at  a  time  when  the  acquisition  of  the  subsequent  domicile  is  incomplete,  and  rests  in 
intention  only.   I  cannot  understand  upon  what  ground  it  can  be  alleged,  that  a  person  may  not 
abandon  an  acquired  donudle  altogether,  and  carry  out  his  intention  fully  by  remonng  ^idM 
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a,  and  why  such  abandonment  should  not  be  complete  until  another  domicile  is 
1  in  lira  of  the  one  thus  relinquished. 
rWilliun  Scott,  in  the  case  of  the    Indian  Chiefs '  3  Rob.  Adm.  20,  said  the  character  that 
by  residence  ceases  by  residence.    It  is  an  advmtitious  character  which  no  longer 
1 10  a  person  the  moment  he  pats  himself  in  motion  bond  fide  to  quit  the  country  sine  animo 
^  and  be  mentions  the  case  of  a  British  born  subject  who  had  been  resident  in  Surinam 
,  Eustatius,  and  had  left  those  settlements,  with  an  intention  of  returning  to  the  country, 
d  got  no  further  than  Holland,  the  mother  country  of  those  settlements,  when  the  war 
lorn,  and  it  was  determined  by  the  Lords  of  Appeal,  that  he  was  initifure^  that  he  luul  put 
if  in  motion,  and  was  in  pursuance  of  his  native  British  character. 

fji^  Leach  seems  to  me  to  be  incorrect  also  in  saying,  that  in  the  case  of  the  abandonment 
qtiired  domicile,  there  is  no  ditference  in  principle  between  the  acquisition  of  an  entirely 
liciieand  the  revival  of  the  domicile  of  origin.    It  is  said  by  Story,  §  47  of  his  Conflict 
that  if  a  man  has  acquired  a  new  domicile  different  from  that  of  his  birth,  and  be 
i  from  it  with  an  intention  to  resume  his  native  domicile,  the  latter  is  reacquired  even 
[k  is  on  his  way,  (i»  iti/ure),  for  it  reverts  from  the  moment  the  other  is  given  up.  This 
ouiDot  he  predicated  of  a  person  journeying  towards  a  new  domicile  whidt  it  is  his 
1  to  acquire. 

I  not  thiu,  tl^  the  ciicumstanfxs  mentioned  by  Story  in  the  above  passage,  viz.  that  the 
ihas  removed  from  his  acquired  domicile  with  an  intention  to  resume  his  native  domicile 
I  he  13 «  iUiKre  for  the  purpose,  are  at  all  necessary  to  restore  the  domicile  of  origin, 
c  doctrine  appears  to  me  to  Ik  expressed  in  the  last  words  of  the  passage — that  the 
!  di  origin  reverts  from  the  moment  the  other  is  given  up. 
I  is  a  necessary  conclusion,  if  it  be  true,  that  an  acquired  domicile  ceases  entirely  whenever 
donally  abandoned,  and  that  a  man  can  never  be  without  a  domicile.  The  domicile  of 
lahrays  remains  as  it  were  in  reserve  to  be  resorted  to  in  case  no  other  domicile  of  origin 
~lto  exist  This  appears  to  me  to  be  the  true  principle  upon  this  subject,  and  it  will  govern  • 
lion  upon  the  present  appeal. 

I  the  question,  whether  Colonel  Udny  ever  acquired  an  English  domicile  which  super- 
Ihis  domicile  of  origin,  there  can  be  no  doubt,  that  his  long  residence  in  Grosvenor  Street 
i^cof  32  years  from  1812  to  1844  is  calculated  to  produce  a  strong  impression  in  favour 
iacquisitioQ  of  such  a  domicile.  Time  is  always  a  material  element  in  questions  of  domicile, 
ftbere  is  nothing  to  counteract  its  effect,  it  may  be  conclusive  upon  the  subject.    But  in  a 
itm  between  a  domicile  of  origin  and  an  alleged  subsequently  acquired  domicile,  there 
tcimmutauces  to  shew,  that  however  loi^  a  residence  may  have  continued,  no  intention 
\;  a  domicile  may  have  existed  at  any  one  moment  duringthe  whole  of  the  continuance 
I  lesdence.   The  question  in  such  a  case  is  not,  whether  there  is  evidence  of  an  intention 
n  a  domicile  of  origin,  but  whether  it  is  proved,  that  there  was  an  intention  to  acquire 
[domicile.   As  already  shewn,  the  domicile  of  origin  remains  till  a  new  one  is  acquired 
*ti facte.  Therefore  a  wish  or  desire  expressed  from  time  to  time  to  return  to  the  place  of 
bt  domicile,  or  any  looking  to  it  as  the  ultimate  home,  although  wholly  insufficient  for  the 
"  mof  the  domicile,  may  yet  amount  to  material  evidence  to  rebut  the  presumption  to 
!a  nev  domicile  arising  from  length  of  residence  elsewhere.    In  this  view  it  would  be  a 
|toi»er  to  the  question.  Did  Colonel  Udny  intend  to  i.iake  England  his  permanent  home  ? 
not  to  all  his  acts  and  declarations  with  respect  to  Scotland  and  his  estates  there,  to  the 
ivbicb  he  held,  to  the  institutions  to  which  he  belonged,  and  to  his  subscriptions  to  local 
,  sheviog,  that  though  his  pursuits  drew  him  to  England  and  kept  him  there,  and  his  cir- 
occs  prevented  his  making  Udny  Castle  fit  for  his  residence,  he  always  entertained  a  hope. 
In  expectation,  that  a  change  in  his  fortunes  might  eventually  enable  him  to  appear  in  bis 
tiT  of  origin,  and  to  assume  his  proper  position  there  as  a  Scotch  proprietor, 
[the  residence  in  £a|^and  began  under  circumstances  which  indicate  no  intention  that  it 
be  permanent,  when  did  it  assume  the  character  of  permanence  ?    By  proof  that  the 
lhad  inteotioaally  given  up  his  Scotch  domicile,  and  adopted  a  different  one.   It  appears 
I  Dpon  this  question  of  fact,  that,  throii^hout  the  whole  of  the  Colonel's  residence  in  London, 
^      alvays  absent  the  intention  to  make  it  his  permanent  home,  which  is  essential  to 
a  domicile,  residence  alone,  however  long,  being  immaterial,  unless  coupled  with  such 
<i«i.  Bat  even  if  it  should  be  considered  that  Colonel  Udn)^'s  residence  in  England,  thou^ 
^^oally  intended  to  be  his  permanent  home,  after  a  certain  length  of  time  ripened  into  a 
"'e,  yet  in  1844  he  gave  up  the  house  in  Grosvenor  Street,  and  returned  to  Boulogne,  where 
iiied  for  nine  years  without  any  apparent  intention  of  again  taking  up  his  residence  in 
!■  This  abandonment  of  the  English  residence  both  in  will  and  deed,  although  accom- 
Uvith  no  immediate  intention  of  resuming  the  Scotch  domicile,  put  an  end  at  once  to  the 
w  domicile,  and  the  domicile  of  origin  ipso  facto  became  the  domicile  by  which  the  personal 
l  ot  Colonel  Udny  were  thenceforth  to  be  regulated. 

intakes  it  unnecessary  to  consider  what  would  have  been  the  condition  of  the  respondent 
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if  his  birth  had  taken  place  in  England  before  the  assumption  of  the  Scotch  domicile  by  Colonel 
Udny  and  the  subsequent  marriage  of  his  parents  in  Scotland,  after  that  domicile  had  bcoi 
resumed.  Because,  the  domicile  being  Scotch,  the  place  of  the  birth  of  the  respondent  is  wbol^ 
immaterial,  and  the  case  is  completely  governed  by  the  authority  of  the  case  of  DalkoMsie% 
Af^ Dawai/  a.nd  Munro  v.  Munro  (in  7  Ci  &  F.,  817,  842X  ^  each  of  which  the  biith  of  th 
illegitimate  child  and  also  the  subsequent  marriage  of  the  parents  took  place  in  En^and*  bat  A 
domicile  being  Scotch,  it  was  held,  that  neither  the  place  of  the  mamiage  nor  the  place  of  A 
birth  affected  the  status  of  the  child. 

The  existence  of  the  Scotch  domicile  renders  it  also  unnecessary  to  consider  wbctber  tiM 
parents  of  the  respondent  went  to  Scotland  for  the  purpose  merely  of  legitimating  the  respoodetf 
by  their  marriage  there,  and  deprives  the  case  of  Ross  v.  Ross^  4  W.  S.  289,  which  was  insisted 
upon  by  the  appellant,  of  all  application.  For  in  that  case,  as  stated  by  the  LORD  Cmancelus^ 
the  parties  were  domiciled  in  England,  the  child  was  bom  in  England,  the  parties  vent  M 
Scotland  for  the  purpose  eicpressly  of  being  married,  and  having  been  married,  they  retnmed  ti 
England  to  the  place  of  their  former  domicile.  : 

I  agree  with  my  noble  and  learned  friend,  that  tbe  interlocutors  appealed  from  ou{^  to  bej 
affirmed. 

Lord  Westburv. — My  Lords,  the  taw  of  England,  'and  of  almost  all  civiliKd  coomrie^ 
ascribes  to  each  individual  at  his  birth  two  distinct  legal  states  or  conditions,  (me  by  viAiei/ 
which  he  becomes  the  subject  of  some  particular  country,  binding  him  by  the  tie  of  mMt 
allegiance,  which  may  be  called  his  [>ohti:al  status,  another  by  virtue  of  which  he  hasasoftel 
to  him  the  character  of  a  citizen  of  some  particular  country,  and  as  such  possessed  of  ccitai 
municipal  rights,  and  subject  to  certain  obligations,  which  latter  character  is  the  civil  statnsv 
condition  of  the  indvidual,  and  may  be  quite  different  from  his  political  status  ;  for  the  polibol 
status  may  depend  upon  different  laws  in  different  countries,  whereas  the  civil  status  is  gDrenel 
universally  by  one  specific  principle.  Domicile  or  the  place  of  settled  residence  of  an  individul 
is  the  criterion  established  by  law  for  the  purpose  of  determining  tbe  civil  condition  of  the  ptrst^ 
for  it  is  on  this  basis,  that  the  personal  rights  of  the  parties,  that  is,  the  Uw  which  detenniDci 
his  majority  or  his  minority,  marriage,  succession,  testacy  or  intestacy,  must  depend. 

Every  man  has  ascribed  to  him  by  law  a  domicile,  which  is  a  fiction  or  creation  of  interaaliiiad 
law,  and  depends  on  rules  which,  being  mainly  derived  from  the  Roman  law,  are  common  to  the ; 
jurisprudence  of  all  civUized  natioiu.    It  is  a  settled  {vinciple,  that  no  man  shall  be  wi^HHtt*  j 
domicile,  and  to  secure  this  result  the  law  attributes  to  every  individoal  as  soon  as  he  is  bom  the . 
domicile  of  the  fother  if  the  child  be  legitimate,  or  the  domicile  of  the  noother  if  illmriiMfc } 
This  has  been  called  the  domicile  of  or^n,  and  it  is  involtrntai^.  Other  domiciles  are  wmidles 
of  choice,  for,  as  soon  as  the  individual  is  sui  jurist  it  is  compecent  to  him  to  elect  and  asanw  _ 
another  domicile,  the  continuance  of  which  depends  upon  his  will  and  acL   When  another ; 
domicile  is  put  on,  the  domicile  of  origin  is  for  that  purpose  relinquished,  and  remaiDs  ia  \ 
abeyance  during  the  continuance  of  the  domicile.    But  as  the  domicile  of  origin  is  the  creature 
of  law,  and  independent  of  the  will  of  the  party,  it  would  be  inconsistent  with  the  principles  ca 
which  it  is  by  law  created  and  ascribed,  to  suppose,  that  it  is  capable  of  being,  by  the  mere  ad 
of  the  party,  entirely  obliterated  and  extinguished.    It  revives  and  exists  whenever  there  isM 
other  domicile,  and  it  does  not  require  to  be  regained  or  reconstituted  amime  et  /ado  in  ^ 
manner  which  is  necessary  for  the  acquisition  of  a  new  domicile  of  choice. 

Domicile  of  choice  is  a  conclusion  or  inference  which  the  law  derives  from  the  fact  of  a  00 
fixing  voluntarily  his  sole  or  chief  residence  in  a  particular  place  with  the  imlimited  intention  of 
continuing  to  reside  there.    This  is  a  description  of  the  circumstances  which  create  or  coDstitoie 
a  domicile,  and  not  a  definition  of  the  term.    There  must  be  a  residence  freely  chosen  and  not 
prescribed  or  dictated  by  any  external  necessity  such  as  the  duties  of  office,  the  donands  a  ; 
creditors,  or  the  relief  of  ilhiess.    And  it  must  be  residence  fixed  not  for  any  defined  period  or  ! 
particular  purpose,  iHit  general  and  indefinite  in  its  future  duration.    It  is  true,  that  resideaa  ' 
originally  temporary,  or  intended  only  for  a  United  period,  may  afterwards  become  genm)  and  j 
unUmtted,  and  in  such  a  case,  so  soon  as  the  change  of  purpose  or  tbe  animus  manendi  may  be  | 
inferred,  the  fact  of  domicile  of  origin  may  be  extinguished  by  act  of  law,  as,  for  exami^  ^ 
sentence  of  death,  exile,  and  perhaps  outlawry,  but  it  cannot  be  destroyed  by  the  act  of  tke  : 
party.   Domicile  of  choice,  if  it  is  gained  tmime  et  faeio,  may  be  put  an  end  to  in  the  cum 
manner.  . 

Expressions  are  found  in  some  books  in  one  or  two  cases,  to  the  effect,  that  the  first  donoe 
remains  until  another  is  acquired.  This  is  true,  if  applied  to  the  domicile  of  origin,  hat  it  cannot 
be  true  if  such  general  words  were  intended  (which  is  not  probable)  to  convey  the  condusioft 
that  a  domicile  of  choice,  though  unequivocally  relinquished  and  abandoned,  clings,  in  spite  or  , 
his  will  and  act.  to  the  party  until  another  domicile  has  animo  et  facto  been  acquired.  The  asei  ; 
to  which  I  have  referred  are  in  my  opinion  met  and  controlled  by  other  decisions,  but  mort 
especially  by  tbe  reason  of  the  thing.  .\  natural  bora  EngUshnoan  may,  if  he  domiciles  himself 
in  Holland,  acquure  tbe  status  eivilis  of  a  Dutchman,  which  is  of  course  ascribed  to  him  in  respect 
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sttiied  abode  in  Holland,  but  if  he  breaks  ap  his  establishment,  sells  his  house  and 
discharges  his  servants,  quits  Holland,  declaring  that  he  will  never  return  to  it  again^ 
'  gvith  him  bis  vife  and  children  for  the  purpose  of  travelling  in  France  or  Italy  in 
ofanacher  place  of  residence,  can  it  be  said,  that  he  carries  his  Dutch  domicile  on  his 
i  that  it  clings  to  htm  pertinaciously  until  he  has  finally  set  up  his  tabernacle  in  another 
\  Such  a  conclusion  vould  be  absurd.    But  there  is  no  absurdity,  but,  on  the  contrary, 
rcasoQ  in  holding,  that  an  acquired  domicile  may  be  effectuuly  determined  by  an 
ool  iDieution  and  act,  and  that,  when  it  is  so  determined,  the  domicile  of  origin  instantly 
and  continues  until  a  new  domicile  of  choice  is  acquired. '  According  to  the  dicta  in  the 
-d  cases  referred  to,  if  an  Englishman  lived  for  twenty  years  after  he  had  finally  quitted 
vitfaout  acquiring  a  new  domicile  elsewhere,  and  afterwards  died  intestate,  his  personal' 
d  be  administered  according  to  the  law  of  Holland,  and  not  according  to  that  of  his 
"ountry.   This  is  an  irrational  consequence  of  the  supposed  rule.    But  when  a  rule 
'  to  be  laid  down  by  one  or  more  deciiions  plainly  leads  to  an  absurdity,  there  is  great 
ftr  believing,  that  no  such  conclusion  was  intended  to  be  laid  down, 
r.  Story's  Coniiict  of  Laws,  in  the  pass^  already  referred  to,  it  is  stated,  that  the 
the  foreign  domicile  is  abandoned  the  native  domicile  is  reacquired.   The  general 
that  warrant  that  position  are  there  referred  to. 

i,  I  have  troubled  your  Lordships  with  these  general  observations,  because,  in  the 
,  I  cannot  at  all  conciu:  in  the  expressions  attributed  to,  and  which  probably  were  used 
k  and  learned  Lord  in  his  speech  to  this  House  in  the  case  of  Moorhouse  v.  Lord^  lo 
/:,  There  these  words  are  found.    It  is  said  by  the  noble  and  learned  Loitl,  "a  man 
"eod  10  become  a  Frenchman  instead  of  an  Englishman."    These  words  are  likely  to 
because  they  would  seem  to  imply,  that  he  must  put  on  not  the  civilis  status  of  a 
"n,  which  may  be  co-existent  with  that  of  the  Englishman,  but  that  he  must  change  his 
allegiance  ;  and  again  in  the  sams  book  1  find,  that  the  editor  of  the  last  edition  of  Mr. 
Confiict  of  Laws  has  been  misled  probably  by  that  expression,  for  he  draws  from  the  case 
iusion :  "  The  result  of  the  more  recent  English  cases  seems  to  be,  that  to  a  change  of 
domicile  there  must  be  a  definite  and  effectual  change  of  nationality."    My  Lords,  I 
_  iid  that  would  be  a  very  erroneous  conclusion,  and  that  domicile  does  not  depend  upon 
is  here  attributed  to  it  in  one  of  the  speeches  which  guided  the  decision  of  that  case 
,  that  the  party  must  intend  to  put  off  the  one  nationality,  and  to  put  on  another! 
oald  lead  to  confusion  between  pairia  and  domicilium,  which  are  two  independent 
as  I  have  already  endeavoured  to  explain,  and  must  not  be  confounded  one  with  the 

the  application  of  these  general  rules  to  the  circumstances  of  tlie  present  case  is  very 
My  Lords,  I  concur  with  my  noble  and  learned  friend,  that  the  father  of  Colonel  Udny, 
sol  at  Leghorn  and  afterwards  at  Venice,  and  again  at  Leghorn,  did  not  by  his  residence 
that  capacity  lose  his  Scotch  domicile.    Colonel  Udny  was  therefore  a  Scotchman  by 
Bat  I  am  certainly  inclined  to  think,  that  when  Colonel  Udny,  to  use  the  ordinary  phrase, 
in  Ufe,  and  took  a  long  lease  of  a  house  in  Grosvenor  Street,  and  made  that  the  place  of 
of  himself  and  his  wife  and  children,  becoming  in  point  of  fact  subject  to  the  municipal 
of  a  resident  in  that  locality,  and  remained  there  for  a  period  i  think  of  32  years,  there 
no  impediment  in  point  of  occupation,  or  duty,  to  prevent  his  going  to  reside  in  his  native 
7— under  these  circumstances,  I  should  come  to  the  conclusion,  if  it  were  necessary  to 
tie  point,  that  Colonel  Udny  undoubtedly  acquired  an  English  domicile.     But  if  he  did 
eventually  relinquished  that  English  domicile  in  the  most  effectual  way  by  selling  or 
""tringthe  lease  of  his  house,  selling  his  furniture,  discharging  his  servants,  and  leaving 
in  a  manner  which  would  leave  not  the  least  doubt,  that  he  never  intended  to  return 
for  the  purpose  of  residence.  If,  therefore,  be  acquired  an  English  domicile,  he  abandoned 
(itdf  aitime  et  facte.    lis  acquisition,  being  a  thing  of  choice,  was  equally  put  an  end  to 
^  He  lost  it  the  moment  be  set  foot  on  the  steamer  to  go  to  Boulogne,  and  he 
his  domicile  of  origin.    The  rest  is  plain.    The  marriage,  and  the  consequences  of 
nage,  must  be  determined  by  the  law  of  the  country  of  his  domicile.    That  was  Scot- 
I  think,  therefore,  that  the  conclusitm  has  been  rightly  arrived  at,  that  it  is  incumbent  on 
Urdships  to  dismiss  this  appeal.   And  as  it  ts  an  appeal  wholly  Of  an  adverse  character,  I 
~  reason,  though  I  should  have  been  glad  to  have  found  one,  for  departing  from  the  ordinary 
tiely,  of  dismissing  the  appeal  with  costs. 

CoLONSAY, — My  Lords,  I  regard  this  case  as  one  of  very  considerable  importance, 
"h  as  it  has  afforded  an  opportunity  for  bringing  out  more  clearly  than  has  been  done  in 
the  former  cases  the  radical  distinction  between  domicile  of  origin  and  domicile  of 
~.  The  principles  of  that  distinction  have  been  so  clearly  stated  by  my  noble  and 
friends  who  have  spoken,  and  the  facts  of  the  case  have  been  so  cleariy  put  before  the 
that  1  can  do  nothing  but  add  my  adherence  to  those  principles,  and  to  the  application  of 
[Kin:iples  which  has  been  made  in  this  case. 
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Lord  Chancellor. — My  Lords,  in  point  of  form  it  has  occurred  to  ms,  that  as  the  sccool 
interlocutor  of  the  Court  of  Session  contains  these  words,  ^  that  his  domicile  of  ori^  was  m 
Scotland,  and  he  never  lost  bis  said  domicile  of  origin,"  it  would  be  better,  in  affirnung  the 
interlocutor,  to  omit  that  finding.  i 

Lord  Westburv.— It  might  be  met  by  wording  tbe  declaration  in  this  way,— that  when  heldN 
England  in  1S44  bis  domicile  of  origin  revived.  j 

Lord  Chancellor.— The  judgment  of  the  House  on  that  part  of  the  case  will  be  In  tlus 
form  :  That  the  interlocutor  of  the  Court  of  Session  be  varied  by  substituting  for  the  vorii 
"that  he  never  lost  his  said  domicile  of  origin,"  these  words,  "and  that  if  such  domicile  of  ^gid 
was  ever  changed,  yet  by  leaving  England  in  1844  bis  domicile  of  origin  reverted."  And  t^j 
with  reference  to  the  interlocutor  of  the  Lord  Ordinary,  inasmuch  as  by  the  subsequent  order  ft  j 
is  varied,  it  is  unnecessary  to  deal  with  that  in  any  way. 

Interlocutofv  affirmed  with  variation^  and  appeal  dismiss^  with  costs, 

Appellanfs  Agents,  Coverdale,  Lee,  and  Co.,  Bedford  Row,  London. — Respondent^  ApMti, 
W.  Skinner,  W.S.,  White,  Broughton,  and  White,  Great  Marlborough  Street,  London. 


JUNE  II,  1869. 

Mrs.  Scott  of  Rodono,  Appellant,  V.  Lord  Napier,  Respondent. 

Loch — .Wum— Common  Property — Pertinents — Riparian  Rights  in  a  Lake — By  Cnmm  ckarUr 
dated  1 599,  the  lauds  of  R.  abutting  oh  two  uavi^le  inla^  lakes  through  which  a  river  runs, 
were  graiUed  to  the  predecessors  of  S.  cum  silvis  lacu  bus  et  pertinentiis,  the  same  descr^^ 
being  followed  in  all  subsequent  titles.  N.  the  owner  of  the  lands  of  B.  also  abutting  m  Mr 
W^es,  had  a  Crown  charter  of  1607  purporting  to  grant  the  lands  (una  cum)  along  with  twt 
lakes,  and  separate  feu  duties  being  payable  for  lands  and  lakes,  but  after  163 1  the  sepanti 
mention  of  ike  lakes  ami  corresponding  feu  duty  dis^pearedfrom  the  titles  of  J^.  N.^upM 
claim  to  ike  exclusive  ownership  of  the  lakes,  which  were  six  miles  long,  anareiUdon  exdMsim 
Possession  for  time  immemorial. 

Held  (reversing  judgment),  (i)  That  each  riparian  owner  had  prim&  lacie  a  joint  right  to  tii 
lake ;  (2)  that  the  words  una  cum  did  not  import,  that  the  lakes  were  ther^y  made  pertinents 
of  the  lands  of  B.j'  (3)  that  the  total  omission  of  all  mention  of  the  lakes  after  1621  must  km* 
been  intentional,  and  the  right  to  the  exclusive  ownership  of  the  lakes,  if  ever  -valid,  was  new 
cut  off  by  the  negative  prescription;  (4)  that  on  the  evidence  no  greater  or  more  exclusive 
possession  on  the  part  of  N,  had  been  proved  than  of  any  other  riparian  owner  j  (5)  thaiS-kai 
with  the  other  r^rian  owners  a  joint  right  to  the  iake.^ 

This  was  an  appeal  from  interlocutors  of  the  First  Division  as  to  the  right  to  the  bed  of  Sl 
Mary's  Loch,  on  the  borders  of  Selkirkshire.  The  river  Yarrow  rises  about  three  miles  abort 
the  lake,  and  flow  through  it.  The  lake  consists  of  two  parts — one  called  the  Loch  of  tbe 
Lowes,  and  the  other  St.  Mary's  Loch,  both  being  joined  by  a  neck  of  the  Yarrow.  Tbe  lanb 
of  Rodono  nearly  surround  the  Loch  of  the  Lowes,  and  were  acquired  in  i860  by  Mr.  Scott, 
appellant,  who  began  to  build  a  mansion  on  his  lands.  The  other  owners  of  land  adjacent  to  the 
locn  were  Lord  Napier,  who  had  the  whole  of  one  side  of  St.  Mary's  Loch,  and  a  small  part  of 
one  side  of  ^e  Loch  of  the  Lowes,  and  the  Duke  of  Buccleuch  and  Mr.  Murray  of  Henderland. 
Mr.  Scott  having  put  a  boat  on  tbe  Loch,  Lord  Napier  resisted  this,  and  claimed  the  solum  of 
and  exclusive  right  to  the  whole  loch,  and  obtained  an  interdict  thereupon.  Mr.  Scott  thereiipon 
raised  this  action  of  declarator,  to  have  it  declared,  that  he,  by  virtue  of  bis  titles  and  possession, 
had,  along  with  the  other  owners  of  land  surrounding  the  loch,  a  joint  right  or  common  property 
in  the  loch,  and  a  joint  right  of  using  boats,  fowling,  fishing,  floating  timber,  and  exercising  otbtf 
rights  over  the  loch.  The  pursuer  alleged,  that  the  ancient  titles  to  his  lands  mentioned  "  lochs, 
fishings,  and  pertinents ; "  that  Lord  Napier,  being  the  only  resident  near  the  loch,  had  kept  a 
boat  on  the  loch,  but  others  had  done  so  too,  and,  that  his  Lordship's  titles  did  not  mention  tbe 
loch  as  part  of  his  lands,  nor  give  him  any  exclusive  right  to  the  loch.  The  Duke  of  Bucdeach 
and  Mrs.  Murray  made  do  appearance  in  the  action  ;  but  Lord  Napier  appeared,  and  set  up  his 
claim  to  the  exclusive  right  to  the  loch,  and  relied  especially  on  a  Crown  charter,  dated  1607, 


1  S.  C.  7  Macph,  H.  L.  35 ;  41  Sc.  Jur.  475. 
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rticli  purpcHted  to  give  him  the  property  in  the  two  lochs,  and  also  alleged,  that  he  had  enjoyed 
Ac  exclusive  possession  of  the  said  lochs  from  time  immemorial. 

After  a  proof  the  Lord  Ordinary  (Jerviswoode),  on  20th  March  1866,  pronoimced  the  following 
heiiocutor : — Finds,  that  the  defender,  Lord  Napier,  stands  infeft  in  terms  of  the  instrument 
ffsasine  in  bis  favour,  dated  the  3d,  and  registered  the  20th  May  1837  (No.  65  of  process), 
kriiich  follows  on  the  precept  from  Chancery  therein  referred  to,  and  under  which  sasioe  is  given 
M  him,  itiUr  alia^  '  totarum  et  integrarum  terranim  aliorumque  postea  specificat-videltcet 
iBnium  de  Bourbope  cum  domibus  sedificiis  hortis  parti  bus  pendiculis  et  pertinen.  eanind. 
.  in  dominio  de  Ettrick  forrest  et  Balia  vestra,'  etc.  :  Finds,  that,  under  charter  from  the 
dated  13th  August  1607  (No.  39  of  process),  which  proceeds  upon  the  resignation  of  Lord 
gh,  there  is  granted  in  favour  of  Robert  Scott,  younger  of  Thirlestan^  his  heirs  male,  and 
therein  mentioned,  *totas  et  Integras  terras  die  Bourhoup  cum  domibus  edificiis  hortis 
noeriis  pardbus  pendiculis  et  pertinen.  earimdem  quibuscunque  jacen.  in  dnio.  de  Ettrick 
liDest,*  and  so  Cctfth  ;  and  that  this  charter  contains  a  clause  of  novodamus,  under  which  tfaere  is, 
hieraiia,  disponed  'totas  et  integras  predictas  terras  de  Bourhoip  cum  domibus  edificiis  hortis 
nmeriis  partiDus  pediculis  et  pertinen.  suis  quibuscimque  ut  dictum  est  jacen.  Una  cum  duobus 
nuncupat.  lie  St  Marie  Lochis  de  Lowis  cum  solo  terris  piscariis  et  pertinen.  eonindem 
beam  cum  ptate.  dicto  Roberto  Scott  suisque  antedict  dictas  lacus  aridandi  et  aUter  eisdem 
Sadi  et  de  super  disponendi  tanquam  ipsorum  propriam  hereditatem  ad  ipsorum  arbitrium  in 
futurum  : '  Finds,  that  the  reddendo  in  this  charter  provides,  that  for  the  lands  '  de  Bourhoip 
oun  pertinen.'  there  shall  be  paid  the  sum  of  ^20  Scots, '  et  pro  iacubus  suprascript.  et  piscariis 
tetris  et  pertinen.  ad  easdem  spectan.  summam  viginti  solidonim : '  Finds,  that  the  said  lands  of 
Bourhape,  together  with  the  said  lochs,  fishings  of  the  same,  and  pertinents  thereof,  are  now 
Tested  in  the  person  of  the  defender  and  his  authors,  under  the  progress  of  titles  produced  and 
set  forth  on  his  behalf  in  the  record  :  Finds,  that  the  defender,  his  predecessors  and  authors, 
bave,  under  the  said  titles,  enjoyed  the  exclusive  possession  of  the  said  lochs  to  which  the  con- 
dusions  of  the  summons  relate,  by  using  the  same  for  the  purposes  of  fishing  and  fowling,  and 
Igr  kfi^Hug  a  boat  or  boats  thereon,  and  by  excluding  others  from  such  uses  thereof,  otherwise 
mn  as  under  their  right  and  by  their  permission,  by  transacting  with  <Mhers  on  the  footing,  that 
■  Aey  were  proprietors  of  the  sam^  aiHi  by  making  payment  of  the  fieu  duty  due  to  the  Crown  in 
iqpect  thereof,  as  set  forth  in  the  record  :  Finds,  that  the  pursuer  is  infeft  in  the  lands  and 
Banoy  of  Rodono,  'cum  domibus  edificiis  hortis  pratis  silvis  Iacubus  piscationibus,'  etc,  and, 
\  ftu  the  said  lands  abut  upon  and  adjoin  to  a  large  extent  the  margin  or  shore  of  the  Loch  of  the 
I  Lmres,  and  also  to  some  extent  the  margin  or  shore  of  St.  Mary's  Loch  :  Finds,  that  the  pursuer, 
I  lis  predecessors  and  authors,  have  in  fact  used  the  margin  of  the  said  lochs,  so  far  as  they  adjoin 
I     lands,  for  the  purposes  of  pasture,  watering  cattle,  and  the  like ;  but  finds  in  point  of  law,  that 
:  isch  uses  as  aforesaid  of  the  said  lochs,  or  of  either  of  them,  as  the  pursuer  or  his  authors 
iave  had,  were  of  a  character  which  he  or  they  might  enjoy  as  a  consequence  of  their  access  to 
tiK  same  as  proprietors  of  their  lands,  so  far  as  adjoining  the  said  lakes,  or  either  of  tbem,  and 
HA  as  in  the  assertion  or  exercise  of  a  right  of  property  in  or  over  the  same  ;  and  with  reference 
to  the  above  findings,  sustains  the  defences,  assoilzies  the  defender  from  the  conclusions  of  the 
prwcnt  action,  and  decerns  :  Finds  the  defender  entitled  to  his  expenses,"  etc. 

The  pursuer  reclaimed,  and  on  z5th  June  1867,  the  First  Division  consisting  of  Lords  Deas 
and  Ardmillan,  (Lord  CurriehiU  dissoiting,)  adhered. 

The  pursuer  having  died  on  i6thjuly  1867,  Mrs.  Scott,ashisdisponeein  the  landsand  barony 
of  RodoDo,  was  sisted  in  his  room.  She  appealed,  and  in  her  printed  case  stated  the  following 
RuoDs  for  reversing  or  altering  the  interlocutors :  i .  Because  the  appellant's  title  is  sufikient  to 
vest  b  her  a  right  of  common  property  in  the  lochs  in  question  along  with  the  other  riparian 
proprietors.  2.  Because  Lord  Napie^s  title  is  insufficient  to  convey  to  him  an  exclusive  nght  to 
the  property  of  these  lochs.  3.  Because  the  alleged  grant  of  i6c7  never  formed  any  part  of 
lord  Napier's  title,  and  does  not  affect  it ;  was  a  grant  ultra  vires  of  the  Crown,  never  became 
operative,  and  has  been  omitted  from  the  investitUTe  ever  smce  1821.  4<  Because  the  possession 
ud  use  of  the  lochs  by  the  pursuer  and  her  predecessors  are  in  confcHrmity  with  her  title  to  the 
:  hnds,  and  the  possession  and  use  of  the  lochs  by  the  respondent  are  not  consistent  wil^  the 
I  tKlasive  right  maintained  by  him. 

The  respondent  in  his  printed  case  stated  the  following  reasons  for  affirming  the  interlocutors  : 
I  —I.  Because  the  appellant  has  no  title  to  the  lochs  in  question.  The  title  of  1 599  founded  on  as 
'  SKh  is  only  a  title  to  lands  in  common  form,  and  the  terms  of  it  import  no  conveyance  of  the 
Hid  lochs.  2.  The  appellant  has  neither  averred  nor  proved  such  acts  of  possession  as  are  rele- 
wot  to  rear  a  gen«al  title  cum  silvis  Iacubus  into  a  special  title  of  property  to  the  lochs  in 
Vwtion.  3,  The  originjd  Crown  grant  1607  of  Bourbope  along  with  the  two  lochs  of  St.  Mary's 
Kitl^  in  fiivoor  (tf  Lord  Napier's  authors  and  ancestors,  the  Scotts  of  TfairJestane,  constituted 
*IK  viz.  the  land  of  Bourhope,  with  the  lochs  as  nominatim  pertinents  thereof,  under 
OH  and  the  same  infeudation.  4  Patrick  Scott's  feudal  right  to  the  lands  of  Bourlu^e,  with 
pcftioents,  by  his  titles  of  singular  succession  as  creditor  of  his  uncle,  old  Sir  Robert  Scott, 
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constituted  a  habile  title  by  progress  in  the  said  Patrick  Scott  to  the  charter  of  Bourhope,  with 
\och%  per  expressiitn,  and  that  the  same  are  now  vested  heritably  and  feudally  in  the  respondejtfj 
his  lineal  male  heir.  5.  The  immemorial  possession  of  St.  Mary's  Lochs  held  by  the  icspoiuti 
ent  and  his  ancestors  ^«iz  i/(7m/ni,  not  only  explains  the  terms  of  the  original  novodamus  cl 
Bourhope  una  cum  duobus  lacubus,  but  founds  a  separate  and  exclusive  presumptive  right  to  tU 
same  7'i  Siaiuti,  1617,  c.  12.  6.  Because  the  respondent's  prescriptive  right  isestabiishedbyM 
acts  of  exclusive  property  exercised  by  him  and  his  ancestors  in  and  over  the  said  lochs,,  by  pai^ 
ment  of  the  feu  duties  to  the  Crown  for  the  said  lochs,  in  terms  of  the  per  expressum  graiil 
thereof,  which  have  been  exacted  from  the  respondent  and  his  ancestors  continuously  throughoa| 
a  period  of  more  than  two  centuries  as  Crown  vassals  in  the  said  lochs  acknowledged  by  ^ 
Crown  and  unchallenged  as  such. 

Lord  Advocate  (MoncreifOi  and  y.  Pearson  Q.C.,  for  the  appellant — The  interlocutors  rftU 
Court  below  were  wrong.  The  appellant  is  in  the  position  of  a  riparian  owner— ^er  titles,  sioctl 
at  least  1 599,  containing  the  words  "  with  lakes,  fishings,  etc.,  parts,  pendicles,  and  pertineus.*; 
She  was,  therefore,  at  common  law,  entitled  to  a  rateaUe  proportion  of  the  lake,  which  m 
common  property — Stair,  ii,  3,73;  BankL  ii.  3,  12;  Bell's  Pr.  §§648,  11 10;  Cochrane  ■v.  E, 
MintOt  6  Paton,  139.  The  word  "lakes"  in  the  title  could  only  mean  the  lakes  of  Sl  Mary  and 
Loch  of  the  Lowes,  for  there  was  nothing  else  corresponding  to  the  word  ;  and  that  it  canrrfef 
to  the  small  pools  lying  on  the  inland  lands  is  absurd — Baird  v.  Robertson,  14  S.  396.  The 
words  cum  lacubus"  do  not  necessarily  import  an  exclusive  right,  but  tbey  mean  a  joint  tf ' 
common  right ;  an  exclusive  right  could  only  be  maintained  on  proof  of  immemorial  possessci 
of  such  exclusive  right — Meniies  v.  Macdonald,  16  D.  827  ;  2  Macq.  Ap.  463,  ante,  p.  fct  . 
The  respondent's  title  is  that  of  an  heir  of  entail  under  a  charter  of  1730  which  mentions  Ae  i 
lands  of  Bourhope  and  pertinents.  It  is  said  the  word  "  pertinents"  includes  the  lakes  whii 
were  de facto  formerly  annexed  to  the  lands  of  Bourhope  as  appears  from  a  previous  charter  of 
1607.  But  that  charter  cannot  be  called  in  aid  to  expUin  the  respondent's  title.  And  evenif  it 
can  be  referred  to,  it  shews  only  an  attempt  of  some  former  proprietor  to  drain  the  lakes  coverii^ 
land  six  miles  square ;  and  though  an  infeftment  was  taken  on  that  charter  in  1612,  it  mi 
dropped  from  the  investiture  in  1621,  and  has  never  again  been  alluded  to.  That  chaner.ia 
every  point  of  view,  was  ultra  vires,  for  the  Crown  could  have  had  no  right  to  burden  the  li^ 
of  the  other  riparian  owners  who  held  their  lands  cum  tacubus,  and  with  all  the  rights  <tf  ripaiian 
owners  at  common  law.  The  proper  and  obvious  construction  of  the  charter  trf  i6t^  is  not  to 
make  the  lake  a  pertinent  of  the  lands  of  Bourhope,  but  to  convey  it  separately  with  a  sepaiale 
feu  duty.  It  appears,  that  down  to  1823  the  feu  duty  of  20s.  had  ceased  to  be  paid  for  the  locb, 
and  had  so  ceased  from  the  date  of  a  charter  of  1673,  but  in  1823  Lord  Napier  volunteered,  for 
some  purpose  of  his  own,  to  pay  it.  His  doing  so  can,  however,  bind  nobody.  But  if  therigliis 
of  parties  are  not  to  be  discovered  from  the  titles,  the  state  of  the  possession  and  use  of  the 
lochs  throw  light  on  these  rights.  The  acts  of  the  appellant  are  consistent,  and  the  acts  of  tbc 
respondent  are  not  inconsistent  with  the  appellant's  claim.  The  acts  of  the  respondent  in  pn>- 
bibiting  the  public  from  fishing  or  boating,  when  examined,  will  be  found  to  be  no  greater  than 
what  any  of  the  other  riparian  proprietors  might  have  done,  and  if  so,  cannot  be  heU  to  be  any 
evidence  of  adverse  right. 

Sir  R.  Palmer  Q.C,  Anderson  Q.C.,  and  Af.  Napier^  (or  the  respondent — The  intertocuton 
of  the  Court  below  were  right  The  question  involved  is  not  whether  the  appellant  has  some  of 
the  usual  riparian  rights  such  as  watering  cattle,  but  whether  the  respcmdent  is  not  the  exdnsive 
pn^rietAr  «  the  solum  of  the  lakes.  The  title  of  the  respondent  begins  with  a  charter  of  i6o7i 
in  which  are  expressly  mentioned  the  two  laVes  as  pertinents  of  the  lands  of  Bourhope.  Tbe 
appellant's  titles  are  only  in  the  common  form,  and  do  not  import  any  conveyance  of  tbe  lo^ 
in  whole  or  part.  The  charter  of  1 599  mentions  lakes  among  the  general  words  of  pertinoit!, 
but  the  two  lochs  could  not  be  implied  in  that  word,  because  they  were  not  within  theJand^  bat 
only  adjacent  to  them.  The  general  word  "  lakes  "  means  nothing  which  is  not  included  in  per- 
tinents, unless  there  is  prescriptive  possession  following  thereon — Stair,  ii.  3,  73  ;  Bankt.  ii.  3,  u; 
Bell's  Prin.  §  747.  Therefore  the  appellant  has  only  a  general  title  to  set  off  agamst  the  express 
title  of  the  respwndent,  and  it  cannot  prevail — Menzies  v.  Macdonald,  2  Macq.  Ap.  463  ; 
p.  621  ;  Scot  V.  Lindsay,  M.  12,771 ;  Durie,  774  The  appellant  has  not  proved  any  acts 
of  exclusive  possession  sufficient  to  convert  his  general  title  into  a  special  one.  He  only  alleges 
the  common  riparian  use  of  the  water  for  cattle,  bathing,  fishing,  etc.,  which  do  not  imply  any 
property  in  the  solum — Meniies  v.  Macdonald,  16  D.  827  ;  Dick  of  Priestfield  v.  Abercom,  M. 
12,813 ;  Duke  of  Sutherland  v.  Ross,  14  S.  960 ;  Milne  Nome  v.  Smith,  13  D.  112.  Tbe  Crown 
grant  of  1607  in  favour  of  the  respondent's  ancestor  is  an  express  grant  of  tbe  lakes  as  pertinents 

Bourhope.  When  once  made  a  fiertinent,  tbe  lakes  remained  ever  afterwards  a  pertiDCot  of 
the  lands,  whether  expressed  or  not  in  the  titles.  Such  is  the  force  and  effect  of  the  words  iM 
turn  duobus  lacubus,  which  is  the  nature  and  common  way  of  introducing  pertinents.  In  tbe 
apprising  of  1643,  the  lochs  passed  as  pertinents  with  the  lands  of  Bourhope^  A  grant  of  per- 
tinents does  not  extend  the  principal  subject  to  which  these  peitinents  are  attached— ^- 
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frsn/,  13  D.  7  ;  Ntsbet  v.  King^  M.  9628  ;  Montgomery  v.  Watson,  23  D.  635.  It  must  be 
^Esumed,  especially  after  so  great  a  lapse  of  time,  that  the  Crown  in  1607  had  a  good  title  to 
pnttbe  lochs  to  a  subject.  It  is  said,  that  express  mention  of  the  lochs  was  dropped  after 
jtii,  and  that  it  is  to  be  inferred  from  that,  that  the  Crown  had  made  a  mistake,  and  that  the 
Ichs  were  dropped  because  they  had  been  illegally  granted,  but  the  real  reason  was,  that  they 
pd  been  made  pertinents  of  the  lands  of  Bourhope,  and  they  did  not  require  again  to  be 
qiresaJy  mentioned — Duke  0/ Montrose  v.  Bontinet  2  D.  1186.  They  are  treated  in  Margaret 
(colt's  retour  of  1647  as  pertinents.  When  the  Crown  annexes  a  subject  to  a  leading  fee,  the 
object  does  not  require  to  be  repeated  nominatim  in  subsequent  progress  of  titles — Borthwick 
.Crims/aw,  1622,  i  Br,  Sup.  2;  Aiiken,  16  Jan.  1623,  Durie4.i;M.  16,397;  Duke  of  Montrose 
'  'iaa'ntyre,  to  D.  896 ;  Stair,  ii.  3,  45  ;  E^sk.  ii.  6,  18.  And  the  charter  of  apprising  in  1643 
' :  to  be  construed  according  to  the  meaning  impressed  on  the  words  "  the  lands  of  Bourhope 
I  pertinents  **  by  the  charter  of  1607.  The  ^roof  of  immemorial  possession  is  of  itself  a  title 
l&e  exclusive  property  in  the  locb,  and  is  entirely  in  &vour  of  the  respondent,  the  possession 
fjKmtg  the  utmost  possible  use  that  could  be  made  of  a  loch  by  a  party  claiming  right  thereto 
^ififs  Trustees  v.  StMciau;  12  D.  223. 

Cur,  adv.  vuU. 

Lord  Chancellor  Hatherley. — My  Lords,  in  this  case  the  appellant,  as  representing  the 
ktejohn  Scott  of  Rodono,  complains  of  an  interlocutor  pronounced  by  the  Lord  Ordinary  on 
ibesoth  March  1866,  in  an  action  in  which  her  late  husband,  Mr.  John  Scott,  was  the  pursuer, 
ad  the  respondent,  Lord  Napier,  the  defender,  and  further,  of  an  interlocutor  of  the  First 
DiTision  of  the  Court  of  Session  pronounced  on  the  25th  of  June  1867,  whereby  their  Lordships 
■dbcrcd  to  the  interlocutor  of  the  Lord  Ordinary. 

The  action,  which  was  an  action  of  declarator,  sought  for  a  declaration,  that  the  pursuer  has, 
Icigetber  with  the  other  proprietors  whose  lands  lie  around  and  border  on  the  same,  a  joint  right 
« common  property  in  the  locb  called  St.  Mary's  Loch,  and  the  loch  called  the  Loch  of  the 
lo»es,  and  a  joint  right  of  using  boats,  fowling,  fishing,  floating  timber,  and  exercising  all  other 
|rigli^  in  at  over  the  said  lochs,  or  either  of  them,  and  that  be  be  ordained  to  desist  from  molesting 
■U  interrapting  the  pursuer  in  the  exercise  of  his  right. 

The  defendant  insisted  on  an  exclusive  right  to  tbe  property  as  well  as  to  the  use  of  the  lakes. 
The  interlocutor  of  the  Lord  Ordinary  finds,  that  the  defender  stands  infeft,  in  terms  of  an  instru- 
,BBU  of  sasine,  under  which  sasineis  given  to  him,  fff/?ra/«f,  of"  totarum  et  integranim  terrarum 
■bramque  postea  spectBcat.  videlicit  terrarum  de  Bourhope  cum  domtbus  a^lificiis  hortis  partibus 
lodicalis  et  pertinen.  earund.  jacen.  in  dominio  de  Ettrick  forest,  et  Balia  vestra,"  etc.  The 
Inl  Ordinary  also  finds,  that  a  Crown  charter  of  resignation  and  novodamus  was  granted  in 
^  to  Robert  Scott,  by  which  there  is  granted  to  him,  his  heirs  male,  and  others  therein  men- 
tmocd,  inter  alia,  "totas  et  integras  terras  de  Bourhope  cum  domibus  ledificiis  hortis  pomeriis 
poiibus  pendiculis  et  pertinen.  earundem  quibuscunque  jacen.  in  dominio  de  Ettrick  forest,' '  and 
» forth,  and  that  this  charter  contains  a  clause  of  novodamus,  under  which  there  is,  inter  alia, 
disponed  "totas  et  integras  predictas  terras  de  Bourhoip  cum  domibus  aedificiis  hortis  pomeriis 
ivtibus  pendiculis  et  pertinen.  suis  quibuscunque  ut  dictum  est  jacen.  una  cum  duobus  lacubus 
BBucnpat.  lie  St.  Maria  Lochis  de  Lowis  cum  solo  terris  piscariis  et  pertinen.  eonmdem  lacum 
^ptate.  dicto  Roberto  Scott  suisque  antedict.  dictus  lacus  aridandi  et  aliter  eisdem  utendi  et 
jwoper  dlsponendi."  After  that  finding  the  Lord  Ordinary  proceeded  to  find,  that  the  defender 
ud  the  right  which  he  contended  for,  and  was  entitled  to  exclude  all  others  from  the  use  of  the 
•un,  ex<%pt  the  ordinary  uses  and  enjosrment  of  the  water. 

The  Lords  of  the  First  Division  adhered  to  this  interlocutor,  Lord  CurriehiU  differing  in  opinitHi 
ofm  Lords  Deas  and  Ardmillan,  who  constituted  the  majori^  of  the  Court 

Of  tbe  two  lochs  in  ouestion,  viz.  St  Mary's  Loch  and  the  Loch  of  the  Lowes,  the  latter  is  the 
sinaller  loch,  and  stands  at  a  higher  elevation  than  that  of  St.  Mary's.  The  river  Yarrow  enters 
H  ai  the  upper  end,  and  issues  from  it  in  a  shallow  stream  from  1 50  to  200  yards  in  length,  which 
psses  on  into  St.  Mary's  Loch,  and  from  an  outlet  at  the  lower  end  of  St.  Mary's  Loch  the 
•wow  flows  cm  to  Selkirk. 
The  lands  held  by  the  pursuer  extend  round  the  whole  of  the  Lake  of  the  Lowes,  with  the 
fiception  of  a  portion  of  the  north  east  angle  of  the  lake,  which  is  bordered  by  land  of  the 
wfender,  called  Cross  Church.  The  land  of  the  pursuer  extends  also  along  nearly  a  third  part 
•Ac  western  side  of  St  Mary's  Loch.  To  the  north  of  the  pursuer's  land,  and  on  the  same 
*•*  of  the  lake,  are  tbe  lands  of  Henderiand,  belonging  originally  to  the  Murray  family,  and 
W»  to  the  Earl  of  Wemyss.  And  next  to  these  on  the  same  side  of  the  lake  (which  here  bends 
tofte  north  east)  lie  the  lands  of  Kirkstead  and  Dryhope,  the  property  of  the  Duke  of  Buccleuch. 

"l>ole  of  the  lands  of  the  opposite  (or  east  and  southeast)  side  of  St.  Mary's  Loch,  including 
«K  lower  extrenuty  of  the  lake,  and  the  bank  of  the  Yarrow,  as  it  issues  from  it,  belong  to  the 
wtender.  The  pursuer's  title  is  deduced  as  follows.  By  charter  under  the  Great  Seal,  dated 
tnc  i8th  of  April  1 599,  King  James  granted  to  J  ohn,  the  Master  of  Yester,  all  the  lands  of  Rodono 
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(that  is  to  say),  Langbanl^  Whitefaope,  Uttlehope,  a/ATj  Rodono,  ChyoU,  and  Maiklehope,"cum 
silvis  lacubus  cum  omnibus  aliis  sois  pertinentiis,"  with  other  general  words  of  dcscri^ioii| 
including  "  moris  marescis  viis  semitis  acquis  stagnis  rivolis." 

By  a  Crown  charter  of  1683,  the  same  lands  "cum  silvis  lacubus"  and  other  general  vordi, 
were  erected  into  a  general  buvny  of  Rodono  in  favour  of  William  Hay,  the  then  owner.  Am 
these  lands  afterwards  passed  by  regular  progress  to  one  of  the  same  family,  and  of  the  sain 
Christian  as  well  as  the  same  surname,  who  was  infeft  as  heir  male  of  his  father,  Robert 
deceased,  in  1814,  in  tennsof  an  instrumentofsasine  containing  the  same  description  oftheluxii 
of  the  barony. 

This  William  Hay  sold  part  of  the  barony  to  Robert  Henderson,  who  was  duly  infeft  in  tenns 
of  an  instrument  of  sasine  of  the  26th  of  August  1816,  and  William  Hay  sold  the  remainingparH 
of  the  barony  to  George  Pott,  in  1S31,  and  George  Pott  obtained  a  Crown  charter  of  confirmatia^ 
as  to  the  parts  granted  to  bira,  dated  the  4th  of  February,  and  sealed  the  sih  of  March  1839.  ' 

The  pursuer  in  i860  purchased  these  several  portions  from  those  making  title  under  Headersc^ 
and  Pott  respectively,  and  pursuant  to  the  terms  of  certain  dispositions  recorded  in  each  iostancp 
in  the  Register  of  Sasines.  On  the  15th  May  i860  he  became  feudal  proprietor  of  all  thelaodt 
constituting  the  barony.  All  the  several  instruments  in  the  progress  of  the  pursucr^s  title  are  a 
almost  identical  words,  including  always  the  general  description  "  cum  silvis  lacubus  pertinentits,*' 
etc. 

The  owners  of  Heoderland  and  of  the  Duke  of  Buccleuch's  property  a.ppeaT  to  hold  andtr 
instruments  simply  describing  those  lands  with  the  general  words  added  as  to  appunenancev 
but  not  including  the  word  "  Hicus." 

The  defender  s  title,  as  averred  by  him,  is  as  follows.    He  does  not  claim  sim}}Iy  equal  rigltti 
with  the  pursuers,  as  a  riparian  proprietor,  but  claims  to  be  owner  by  distinct  original  graoc  of 
the  lakes  themselves.    The  principal  riparian  property  of  the  defender  is  called  Bourhqie, ; 
stretching  along  nearly  the  whole  or  one  side  of  St.  Mary's  Loch,  and  he  is  owner  of  a  smalis  | 

Eroperty  odled  Crossdeuch,  held  by  a  different  title  touching,  as  I  have  said,  on  the  Loch  of  die  i 
owes. 

By  a  grant  or  disposition  dated  the  25th  February  1607,  Robert  Lord  Roxburgh  granted  10  | 
Robert  Scott,  the  younger  of  Thirlestane,  and  the  heirs  male  of  his  body,  with  remainder  to ; 
Robert  Scott,  his  father,  and  his  heirs  male,  and  other  remainders,  all  his  lands  of  Boorlu^ 
*'  with  the  bouses,  buildings,  parts,  and  pendicles  and  pertinents  of  the  same."  I 

By  a  charter  i/f  m£  of  the  same  date,  a  grant  in  the  same  words  was  made,  the  word  *'  gardens'  | 
only  being  introduced  in  addition  among  the  general  words,  the  operation  of  the  one  grant  being ! 
to  create  an  immediate  holding  of  the  Crown  in  the  same  right  as  the  original  grantee,  the  other  i 
to  create  a  holding  of  the  disponer  himself,  as  being  the  immediate  superior  interposal  betveat  | 
the  grantee  and  the  Crown. 

The  next  step  in  the  title  of  the  defender  is  one  of  great  importance.  On  the  13th  August  i 
1607,  a  grant  was  made  by  a  charter  under  the  great  seal  called  a  charter  of  resignation  and 
novodamus,  or  new  grant,  which  charter  recited  the  grant  to  the  Scotts  of  Bourhope,  and  its 
pertinents,  in  exactly  the  same  language  as  was  used  in  the  grants  made  by  Lord  Roxburgh,  and 
then  the  charter  contained  a  grant  by  confirmation  and  novodamus  to  the  Scotts,  in  the  ^^low- 
ing  words  ;  "  All  the  said  lands  of  Bourhope,  with  the  houses,  buildings,  gardens,  orchards,  parts, 
pendicles,  and  pertinents  whatsoever  aforesaid,  and  then  following  these  words  (in  page  261): 
Una  cum  duobus  lacubus  nuncupat.  lie  St.  Marie  Lochis  de  Lowis  cum  solo  terris  piscariis  et  per- 
tinen.  earundem  lacum  cum  potestate  dicto  Roberto  Scott  suisqueantedict.  dictos  lacns  aridandi 
et  aliter  eisdem  utendi  et  de  super  disponendi  tanquam  ipsorum  propriam  hereditatem  ad  ipsonun 
arbitrium  in  futurum."  And  then  in  the  tenandas  it  runs  thus  : — "Totas  et  integras  predictas 
terras  de  Bourboip  cum  domibus  edificiis  hortis  pomeriis  partibus  pendiculis  et  pertinen.  eonin> 
dem  quibuscunque  ut  dictum  est  jacen.  Una  cum  dictis  duobus  lacubus  nuncupat.  lie  St.  Marie 
Lochis  de  Lowes  cum  solo  terris  piscariis  et  pertinen.  earundem  lacum  cum  potestate  dicu 
Roberto  Scott  suisqae  antedicL  dictos  lacus  aridandi  et  aliter  eisdem  utendi  et  de  super  dispo- 
nendi," and  so  on.  And  then  there  is  the  reddendo  in  this  form :  "  Reddendo  annuatim  dictos 
Robertus  Scot^  junior,  heredes  stu  masculi  tallise  et  assignati  predict  nobis  et  successoribus 
nostris  nostrisque  computorum  rotulatoribus  factoribus  et  camerariis  presentibus  et  fiituiis  pro 
totis  et  integris  predictis  terris  de  Bourhoip  cum  pertinen.  summam  viginti  librarum  usualis 
monetae  regni  nostri  Scotie,"  and  so  forth.  "  £t  pro  lacubus  suprascript.  et  piscariis  terris  et 
pertinen.  ad  easdem  spectan.  summam  viginti  solidorum  monetas  predict.,"  and  so  forth.  Tbe 
observation  I  make  upon  that  is,  that  there  were  two  distinct  reservations,  the  one  rent  being 
reserved  in  respect  of  the  grant  of  lands,  which  corresponded  exactly  with  the  grant  which  h^ 
been  previously  made  by  Lord  Roxburgh,  and  the  other  reservation  of  2or.  being  in  respect  of 
the  lakes. 

The  defender  asserts,  that  he  can  deduce  a  regular  title  to  the  lakes  by  special  grant  under  the 
charter  of  novodamus  ;  and  before  proceeding  further  with  the  deduction  of  title  on  his  I»>^f  J| 
may  be  well  here  to  consider  what  the  position  of  the  parties  is,  and  upon  whom  the  burda  v 
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to  me  to 


ttbrovQ  as  regards  their  respective  claims,  upon  which  much  appears 

Ifirst  place,  the  pursuer  was  bound  to  make  out  a  PrimA  facU  right.    But  the  first  ques- 
>tber  he  has  not  made  out  such  a  right  when  he  produces  a  grant  made  in  1599  of 
reaciosing  one  lake  and  running  for  nearly  a  mile  along  the  margin  of  the  other  to  the 
cb  alone  he  asserts,  namely,  the  common  right  of  a  riparian  proprietor.    I  do  not  find 
[ides  cited  by  Lord  Cuiriehiil  in  pages  151  and  152  of  the  respondent's  case  upon 
in  any  way  controverted  by  the  other  learned  Judges.     What  is  said  by  Lord 
is  this:  "The  presumption  of  the  common  law  itself  is  in  favour  of  the  pursuer's 
The  principle,  as  stated  by  Lord  Stair,  is  : — 'Albeit  woods  and  lochs  use  oft  to  be 
,  yet  they  are  comprehended  under  parts  and  pertinents  ;  and  therefore  the  master  of 
1  hatb  not  only  right  to  the  water  in  lochs,  but  to  the  ground  thereof,  and  may  drain 
^uDless  servitudes  be  fixed  to  water  gangs  of  mills,  or  other  works  ;  and  the  ground  of 
od  aU  that  is  upon  it,  or  under  it,  is  a  part  of  the  fee  ;  but  if  the  loch  be  not  wholly 
fee,  but  partly  within  or  adjacent  to  the  fee  of  another,  thai  unless  the  loch  be 
.  it  will  be  divided  among  the  fiars  whose  lands  front  thereupon.*    Lord  Bankttm, 
!  bead  '  parts  and  pertinents  of  the  fee^'  states,  that  *  if  the  loch  is  between  two  con- 
mors,  it  belongs  to  them  equally,  unless  it  be  provided  oiherways  by  the  rights.' 
rBdl  states  this  jxinciple  thus :  'Navigable  lakes  do  not,  generally  speaking,  appear 
'Ttgaiui,  as  rivers  are.    If  wholly  within  the  lands  of  one  proprietor,  me  lain  goes  as 
[of  tbe  land.    If  not  so,  but  touching  the  estates  of  various  proprietors,  the  hdce  and 
tiueably  belongs  to  them  alL'    And  be  elsewhere  states  that '  lakes  which  give  a  per- 
ce  to  rivers,  are  not  to  be  drained  by  the  owner  of  the  ground  in  which  they  are 
Indeed  Lord  Ardmillan  seems  to  recognize  the  law  as  laid  down  by  the  authorities 
|iord  Curriehill,  though  in  another  part  of  Lord  Ardmillan's  judgment  there  seems  to 
jWiitation  as  to  whether  the  grant  with  pertinents  would  carry  2Lprimd  facie  title  with* 
sioD,  by  which,  I  presume,  must  be  meant  distinct  possession  of  the  water  rights, 
i  does  not  appear  to  contest  tbe  general  principle,  but  appears  to  hold,  that,  as  against 
,  DO  right  in  the  solum  of  the  lake  arises  by  a  grant  of  land  adjouiing  cum  fertinentiis 
T^nu  €t  pertineniiis,  unless,  as  to  the  water  opposite  the  soil  granted,  possession  (I 
t  of  tbe  water  rights)  be  taken.    Perhaps  the  mode  of  reconciling  the  views  of  the  Judges 
'  may  be,  that  the  presumption  of  law  arises  only  when  there  is  no  other  deduction  of 
ing  in  the  express  grant   But  in  that  point  of  view  the  presumption  will  exist  until 
r  title  is  shewn,  and  this  would  be  sufficient  to  shew,  that  tbe  burden  of  proof  is  then 
I  those  who  impugn  the  primd  fade  titte  to  the  adjacent  soil  of  the  lake  derivable  inm 
C  the  riparian  property  "  cum  lacubus."   If  so,  tbe  pursuer  is  in  petitorio  till  he  make  out 
ttheland  under  thegrant  of  1599 ;  but  when  that  is  made  out,  I  conceive  that,  upon  tbe 
s,  be  will  be  entitled  to  the  benefit  of  the  grant  "  cum^lacubus,"  as  possessing  an  mterest 
^  (rf^  the  lake,  though  he  had  never  placed  a  boat  on  the  lake,  nor  fished,  nor  done  any 
fssoTf  act,  until  a  better  title  is  shewn  by  one  who  tries  to  exclude  him.    He  has 
'■  btirdea  of  proof  on  him  who  disputes  his  rigbL 
imadeno  remark  on  any  special  force  of  the  words  "cum  lacubus,"  but  have  considered 
Imerely  words  of  the  same  effect  as  "  pertinentiis."    It  has  not  been  contended  before 
Aej-amount  to  a  grant  of  the  whole  of  the  lakes  themselves,  or  any  more  than  the  equal 
l^tbe  user  with  tbe  other  riparian  owners.    In  that  lower  sense,  however,  I  confess  I  think 
deference)  they  may  be  set  in  opposition  to  the  suggestion  of  Lord  Deas  as  to  the 
^ty  of  the  Crown  granting  any  such  riparian  right  in  a  part  only  of  the  loch  ;  for  I 
ring  myself  to  hokl,  that  the  words  refer  to  the  marshy  pools  called  chapel  lakes,  which 
'  silently  indicated  by  tbe  words  "  marescis  "  and  "aquisstagnis"  m  the  charter  of 
u  the  pursuer,  having  clearly  made  out  his  progress  or  title  under  that  charter,  the 
rthcD  has  to  prove  his  exclusive  right 

l^|>avfore  proceed  to  c<Mi5ider  the  title  alleged  by  the  defender  to  have  beoi  transmitted 
the  charter  of  novodamus  of  13th  August  1607.  Now  this  title  is  very  complicated, 
>  stated  with  clearness  by  Lord  Curriehill,  and  1  will  take  it  from  his  judgment,  and  wilt 
T  his  obiervations  as  to  the  effect  of  the  successive  instruments,  before  I  notice  the  reply 
J^tese  observations.  They  will  be  found  clearly  stated  by  Lord  Curriehill  thus  :  "  The 
'^rhope,  prior  to  1607,  belonged  to  Robert  Lord  Roxburgh."   Then  he  mentions  the 

■  iw)7  to  which  I  before  referred,  and  then  he  proceeds  to  say,  "  By  the  clause  of  reddendo, 
"y  feu  duty  payable  for  Bourhopeand  its  pertinents  is,  as  formerly,j£2o  Scots,  and  6x.  %d. 
laagmentatioD  of  the  rental.  But  there  is  an  additional  stipulation  of  a  separate  reddendo 
^Ukea  in  these  terms  : — *  Et  pro  lacubus  suprascript  et  piscariis,  terns,  et  f>ertinen.  ad 

■  spectan.  summam  los.  monetse  prasdict.  ad  terminis  prescript,  nomine  feudifirma;.'  " 
"!  makes  these  observations  : — "  Infeftment  was  not  expede  on  that  charter  for  more  than 

thereafter.   Some  peculiarities  regarding  that  grant  require  attention.    That  grant  of 
)  was  tiot  a  mere  constitution  of  a  servitude  over  them,  such  as  a  privilege  of  shooting  or 
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fishingf  but  was  a  conveyance  of  the  full  thminium  or  right  of  property,  including  die  jo&i 
itself.  Then  he  says,  "  Althou^  this  grant  was  included  in  the  same  deed  with  a  renewal  i 
the  investiture  of  the  lands  of  Bourhope,  which  previously  belonged  to  the  grantee,  they  «a 
distinguished  as  two  different  tenements  not  only  by  each  of  them  being  conveyed  separaii 
with  its  own  properperttnents,  but  still  more  emphatically  by  an  additional /vdU&niiAi  being  nm 
payable  separately  for  the  subjects  contained  in  the  new  grant."  Then  he  observes  upon  I 
significance  of  that,  and  he  then  goes  on  to  say  : — "This  new  grant  was  made,  as  is  expres^ 
stated  in  its  own  preamble,  in  the  exercise  of  the  power  conferred  upon  the  Crown  b)'  the  Act* 
Dissolution,  which  had  been  passed  on  His  Majesty  attaining  majority,  L  e.  by  the  Statute  15I 
cap.  30."  Then  he  makes  some  observations  upon  that  Statute,  and  then  he  proceeds  with  4 
deduction  of  the  title  : — "Robert  Scott  was  infeft  in  1612  on  the  charter  of  1607,  both  ind 
lands  of  Bourhope  and  in  the  lochs.  He  having  died  in  1619  without  issue,  his  £itber,| 
Robert  Scott,  obtained  a  renewal  of  the  investiture  in  his  person  as  heir  of  pravisi<Hi  to  his  id 
and  in  162 1  he  was  also  infeft  both  in  the  lands  and  in  the  lochs.  In  that  renewal  of  the  iimd 
ture,  these  different  subjects,  with  their  respective  pertinents,  and  with  their  serrate  rediam 
were  described  separately,  and  at  full  length,  as  they  were  in  the  prior  investiture  m  txtaai 
Robert  Scott,  junior.'*  Then  he  observes,  that  "  since  that  date  the  lochs  have  never  again  bei 
included  in  any  renewal  of  the  investiture,  and  they  have  ever  since  entirely  disappeared  fid 
the  titles.  Hence  the  right  of  Sir  Robert  to  these  lochs, — even  supposing  that  right  to  ba 
originally  been  valid,  and  not  to  have  been  long  ago  excluded  by  prescription^"  (which  he  an 
wanls  adverts  to,)  "  would  still  be  in  his  hereditas  Jacens.  But "  (he  says)  "  while  the  n^tlj 
these  subjects  would  now  be  in  that  predicament,  the  right  to  Bourhope  and  its  potinentsWH 
have  been  separate  from  it,  as  the  right  to  them  was  taken  out  of  his  hereditas  jacm  I) 
{n-oceedings  or  his  creditors,  and  has  been  transmitted  through  them  to  the  defender." 

Then  he  says,  "  I  shall  now  advert  to  these  proceedings,  in  order  to  shew,  that  no  right  to  4 
lochs  was  ever  included  in  them.  These  proceedings  consisted  of  (i)  a  wadset  granted  \ 
Robert  Scott,  junior,  and  his  father  to  Walter  Scott  of  Bumfoot  on  8th  and  13th  June  1610;  @ 
a  aecree  of  adjudication  f(7»^a  A«rA///<i/»ff ^dfAf/fm,  dated  in  1637,  against  John  Scott,  tbcMl 
and  heir  apparent  of  Sir  Robert,  at  the  instance  of  Robert  Scott  of  Whiteslaid  ;  (3)  a  deoccl 
apprising,  flated  in  1643,  at  the  instance  of  Patrick  Scott  of  TanlawhiU  against  that  John  Scodl 
(4)  another  decree  of  am>rising  against  him,  dated  7th  August  1643,  at  the  instance  of  RoM 
Scott  of  Whiteslaid.  To  avoid  ccmfusion  ariung  all  these  creditors  having  the  same  sri 
name,  I  shall  distinguish  them  by  the  names  of  their  estates.  The  first  of  these  proceedlall 
namely,  the  wadset  to  Bumfoot,  was  granted  in  1610^  about  three  years  after  the  date  of  qj 
charter  of  1607.  It  is  the  first  link  in  the  {u-ogress  of  the  defender's  titles.  But  what  the  snbjetl 
thereby  disponed  consisted  of  were  only  as  set  forth  in  the  wadset  right  itself,  *  all  and  haill  tl 
said  Robert's  lands  of  Bourhope,'  with  their  pertinents,  and  of  the  contiguous  tenement  caOH 
Corsecleuch  and  its  pertinents,  being  again  verbatim  the  same  subjects  only  as  those  vhicb,  't 
the  disposition  of  Bourhope  alone,  had  been  disponed  three  years  before  by  Lord  Roxbuifk 
and  that  that  conveyance  purposely  excluded  the  lochs  appears  from  the  reddendo  in  the  conC 
sponding  charter,  which  (according  to  what  was  then  the  practice  in  Scottish  conveyancing)*! 
granted  simultaneously  with  the  disposition,  to  enable  the  disponee  to  obtain  himself  infeft;  &l 
that  reddendo  not  only  did  not  include  the  feu  duty  of  20^.  Scots  which  was  payable  for  the  lodtf 
but  is  exclusive  of  it.  That  reddendo  is  expressly  stated  to  be ' [m^  prescriptis  terns  et  pwfi 
de  Bourhope  cum  domibus,  edificiis  hortis  et  suis  pertinen.  antescript.  summam  viginti  libnr^ 
monetae  antedict.  una  cum  sex  solidonun  et  octo  denariorum  summa  in  augmentationem  rtntaS 
earundem  tenant,  de  Bourhop  cum  pertinen. ; '  and  declaring  that  feu  duty  to  be  'tentam  pR 
onmi  alio  onere,  exactione  questione,  dentanda  sen  servitio  seculari  quae  de  predictis  terrii^ 
prediis  per  quoscunque  juste  exigi  poterint  quodamlibec  vel  requiri.'  This  declaiattoD  is  vo] 
significant,  as  indicating,  that  the  lochs  were  not  included  in  that  conveyance ;  because,  if  thq 
had  been  included  in  the  conveyance,  this  clause  would  have  operated  as  a  gratuitous  dischai^ 
of  the  aor.  of  feu  duty  for  them,  which  had  been  stipulated  as  a  part  of  the  Crown  rental,  an 
ctmsequently  would  have  contravened  the  statutory  condition  under  which  the  Crown  bad  aiQ 
power  to  feu  this  part  of  the  annexed  property.  So  also  as  to  the  other  three  pro<xeding5abi^ 
mentioned, — the  subjects  which  Whitslaid  adjudged  in  1637,  and  apprised  in  1643,  and  whn 
were  apprised  by  TanlawhiU  in  1642,  included  Bourhope  and  its  pertinents,  but  did  not  iDcioat 
nor  mention  in  any  way  the  lochs  or  their  solum.  These  and  other  proceedings  by  the  creditan 
were  followed  in  1647  by  a  voluntary  division  among  themselves  of  the  only  subjects  which  hw 
been  act^uired  by  these  creditors.  That  transaction  was  embodied  in  a  deed  called  a  contnct  01 
communication,  whereby  the  lands  of  Bourhope  with  its  pertinents,  but  without  any  mentioii  * 
reference  to  the  lochs,  were  allocated  to  the  proprietor  of  TanlawhilL  And  here  it  may  be 
mentioned,  that  that  gentleman  had  then  likewise  acquired  the  lands  of  Thirlestane,and  dieK^ 
forth  took  that  title."  "  The  result  of  all  these  proceedings  "  (the  learned  Lord  observw) 
that  the  feudal  investiture  of  all  the  subjects  which  were  so  acquired  by  TanlawhiU  (Thiriestaoe) 
«a.s  renewed  by  the  Crown  in  1673  in  favour  of  his  heir.  Sir  Francis  Scott   That  investitnK*» 
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in  favour  of  the  heir  of  the  latter,  Sir  WiUam  Scott and  so  it  proceeds  in 

bcaorse  down  to  the  present  defender. 

1  tliis  course  of  proceeding,  the  only  instance  in  vhich  the  70s.  at  all  appears  is  in  the 
i&TDor  of  Margaret  Scott,  as  heir  of  her  father,  Scott  of  Whitslaid,  which  is  dated  26th 
|6ff.  That  inquest  found,  that  *'  the  feu  duty  payable  for  Bourhope  and  its  pertinents 
^6f.     and  20;.  '    There  is  no  description  either  there  or  in  the  preceding  instruments, 
,  of  the  lakes,  but  those  words  are  found  there.   The  learned  Lord  conceives  that  to 
:  of  the  inquest,  and  he  thinks  it  is  established  to  be  so  by  the  other  titles.    He  goes 
■  la  the  first  place,  that  document  itself  states,  that  it  was  for  Boiurhope  (not  the  lochs, 
taever  mentioned  in  it)  the  20Lr.  is  payable.    And,  secondly,  that  error  was  corrected 
DTO  charto*  itself,  which  followed  on  the  contract  of  communication,  and  by  which  all 
I  in  the  subject  held  under  the  wadset,  the  adjudication,  and  the  apprising  were  united 
d  in  Tantawhill  (then  Thirlestaneji   That  was  the  charter  of  resignation  which  was 
&Toor  of  his  heir.  Sir  Francis  Scott,  in  1673.   Not  only  did  that  charter  expressly 
ut  £70  6s.  Sd.  was  the  amount  of  the  feu  duty  payable  for  Bourhope  and  its  pertinents ; 
T,  the  relative  precept  of  sasine  for  infefting  the  grantee  of  that  charter  states  expressly, 
:  fat  doty  had  then  been  six  and  a  half  years  in  arrear,  and,  accordingly,  the  direc- 
liii  contained  to  the  Sheriff  is  to  take  securHaUm  tU  ^^132  31.  a4-    Now,  as  the  amount 
hL,  multiplied  by      is  precisely  ^132  y.  4^.,  this  entry  in  the  investiture  which 
|ai  the  contract  of  communication,  conclusively  establishes,  not  only  the  amount  of  the 
■  duty  Thich  was  exigible  by  that  feudal  title  for  Bourhope  and  its  pertinents,  which 
[  to  be  j^2o  dr.      as  it  had  been  prior  to  1607,  but  Ukewise  that  A  fiuto  that  was  the 
at  of  the  feu  duty  which  was  then  levied  by  the  Crown." 

dedudble  from  all  these  documents  is,  that  when  the  grantee  under  the  charter  of 
tnfe^  (which  was  not  till  1612,  two  years  after  the  wadset  of  Bumfoot,)  the  separate 
was  specified,  and  separate  sasines  given.     Such,  again,  was  the  case  with  Sir 
|ks  father,  in  i6zi,  but  in  no  instance  since  that  period  had  the  separate  sasine  occurred, 
I  cue  has  the  rent  of  2or.  been  specified,  with  the  single  exception  of  the  retour  of 
t  Scott  as  heir  of  Whitslud,  where  it  is  said,  that  the  feu  duty  for  Bourhope  and  its  per- 
6r.  Zd.  and  20s.    But  that  is  on  the  26th  Almost  1647,  and  not  only  is  no  mention 
[locbs,  but  in  the  next  grant  of  1^3  and  evay  subsequent  grant  ^20  6s.  Zd,  only  ii 
and  not  only  that,  but  j£20  6c.  &/.  is  stated  to  be  in  satisfaction  of  all  rents.    In  the 
at  in  1673  to  Sir  Francis  Scott,  not  only  is  the  £20  6s.  84.  akme  referred  to,  but  the 
sasine  directed  the  Sheriff  to  see  to  6^  years*  arrears,  which  was  carefully  calculated 
>  4^  the  exact  anumnt  of  the  aggre^te  at  £70  6s,  6d.  of  the  annual  rent  f«  Bour- 
iive  of  the  lochs. 

dy  been  argued,  at  all  events  not  very  strenuously  argued  before  us  under  these 
,  that  the  two  subject  matters  of  the  charter  of  1607  were,  by  the  expression  "  una 
lied  to  Bourhope  as  to  amount  to  a  clause  of  union  by  which  Bourhope  would  stand 
itative  designation  of  the  whole  subject  matter  of  the  grant ;  but  it  has  been  con- 
:  the  learned  Judges  who  formed  the  majority  of  the  Court  were  correct  in  holding, 
t  vmds  (ma  cum)  in  reality  were  intended  to  attach  the  lakes  permanently  as  pertinents 

t  Tiihont  great  diffidence  that  I  venture  to  express  my  dissatisfaction  at  this  view  of 
but  1  do  not  see  that  an  adequate  reply  is  made  to  the  difficulties  raised  by  Lonl 
1  w  opposed  to  it 

>  are  admitted  to  be  distinct  in  their  origin,  the  one,  viz.  Bourhope  and  its  proper 
)  being  the  subject*^  the  grant  of  February  i6o7,andof  there-^ntof  Augiist  i6c^,and 
)  villi  i^r  pertinents  separately  enumerated,  being  the  direct  subject  of  an  original  charter 
[  ud  ilffvtkiamus  of  August  1607.  Each  grant  is  made  with  its  special  pertinents ;  a 
is  reserved  ;  on  each  separate  sasine  is  given,  and  when  the  objects  of  the  new  grant 
'appear  nominatim,  the  rent  reserved  in  respect  of  them  ceases  to  appear  alsa  Not  only 
■  the  rent  reserved  on  the  original  object  of  the  grant  is  stated  to  be  the  entire  rent,  and 
(is  tiansferred  free  of  all  other  reservation.  If  the  grantors  and  transferors  had  intended 
'  tte  subject  of  the  new  grant,  what  other  way  could  they  have  taken  for  shewing  such 

<  myself  less  capable  of  coming  to  a  clear  conclusion  on  what  the  precise  feudal  effect 
Scott's  double  holding  under  the  two  charters  a  me  and  de  me,  and  the  consequent 
U  a}  to  Bourhope,  may      ;  but  what  I  rely  upon  is  the  manifest  intent  as  far  as  aU  the 
Ws  in  the  progress  of  title  appear  not  to  include  the  lochs. 
wot  that  in  1656  Scott  of  TanUiwhiU,  (afterwards  of  Thirlestane,)  who  had  acquired  all 
'^vetted  in  the  creditws  of  the  old  Scotts  of  Thirlestane  in  1647,  and  a  renunciation  of 
on  the  part  of  the  heir  of  the  debtor,  seems  to  have  paid  a  sum  at  the  rate  of  20s.  per 
1^  ud  for  feu  dudes  for  three  years  |Mreceding,  and  it  was  expressed  to  be  paid  for  the 
fishing  lands  of  Bourhope,  conform  to  the  reddendo  of  this  charter  and  infeftment  under 
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the  Great  Seal  produced.  But  at  that  date  no  Crown  charter  bad  been  expede,  and  vha 
charter  was  expede  in  favour  of  his  son  and  heir,  Sir  Francis,  in  1673,  the  20s.  is  not  reaen 
mentioned,  which  appears  to  make  the  case  stronger  as  to  omission. 

The  only  subsequent  payments  in  1823  and  the  following  ^ears  of  the  201.  by  the  Id 
Napier  and  the  twfender  would  not  make  the  tide,  irrespective  of  the  charters,  mitnini 
titles. 

But  still  it  may  be  important  to  inquire,  whether  any  continued  aser  of  an  exclusive  1 
claimed  by  the  defender  has  been  made  out,  which  would  in  any  way.tend  to  support  I 
struction  of  the  instruments  of  title.  For  such  a  continued  user  might  be  held  to  raise* 
prescription  against  the  defender.  Now,  certainly,  as  to  exclusive  possession,  it  appean 
that  no  evidence  whatever  has  been  produced  by  Lord  Napier  sufficient  to  establish  dut  i 
against  the  pHind  facie  right  of  the  pursuer  and  of  the  other  riparian  proprietors.  It  i 
expressly  by  the  respondent's  case,  that  no  question  arises  as  to  the  ordinary  use  of  tbe  1 
the  lochs  for  all  domestic  purposes  by  any  of  the  riparian  propdetora.  Soch  user  h 
common  to  alL  It  does  not  appear  that  any  of  the  riparian  proprietors  other  than  Lord 
and  his  immediate  predecessor  before  the  time  of  this  dispute  resided  personally  neard 
The  late  Lord  Napier  does  not  appear  to  have  resided  there  till  about  1816. 

Now  the  first  appearance  of  a  boat  on  either  loch,  of  which  we  have  any  account,  isl 
boat  belonging  to  Mr.  Robert  Ballantyne,  which  was  brought  to  and  used  in  St  Mx] 
about  the  year  1805.  His  brother,  Mr.  James  Ballantyne,  says  it  was  about  the 
Robert's  marriage  in  that  year.  James  Cowan  (defendant's  witness)  remembers  dni 
1 811  when  he  was  seven  years  old.  The  boat  was  brought  from  Leith  and  used  bydi 
for  shooting,  fishing,  and  pleasure.  Mr.  Robert  Ballantyne  was  a  tenant  of  Drybope,  d 
of  Boccleuch's  riparian  property.  The  boat  was  kept  in  a  boat  house  excavated  <mi  the 
of  the  lake  at  Kirkstead  farm  (another  part  of  the  Bucdeuch  property),  and  coDstmcted 
and  lime,  with  a  wooden  roof.  The  witness,  James  Ballantyne,  speaks  positively  t 
Ballantyne,  the  brother  of  Robert,  using  this  b(»t  for  shooting  and  fishing.  Robert  a 
bold  the  riparian  farm  about  1811  or  i8i2,and  tbe  witness  became  owna  tA  the  boa^bift 
not  an  occupier  of  riparian  land,  for  his  farm  was  e^lu  miles  off. 

The  Ute  Lord  N^ier  seems  to  have  first  put  a  boat  on  the  take  in  1816.   Soon  afl 
some  accident  occurred  at  a  time  when  his  boat  and  that  of  James  Ballantyne 
together  in  the  boat  house  at  Kirkstead.    Ballantyne  was  ordered  to  remove  his  boat  ] 
boat  house,  and  ultimately  Lord  Napier  destroyed  the  boat  house,  and  the  boat  peri 
neglect.    But  it  must  be  remembered  that  James  Ballantyne  was  not  in  any  way  entitle 
either  boat  or  boat  house,  not  being  a  riparian  proprietor,  nor  having  any  interest  in  I 
As  to  such  right,  if  any,  as  is  acquired  by  establishing  a  boat  on  tbe  lake,  it  appears  I 
Duke  of  Buccleuch's  tenant  was  the  first  so  to  do  ;  that  he  used  it  without  quesnol 
purposes  of  pleasure,  including  fishing  and  shooting,  during  five  or  six  years,  and  left  it  n 
who  was  not  entitled  to  use  it ;  sometime  after  which  the  defender  prevented  its  bdf 
Grieve,  a  tenant  of  Henderland,  the  riparian  property  of  Mr.  Murray,  put  a  boat  on  St 
lake  about  1821,  retained  it  there  till  1824,  shot  swans  out  of  it  in  1822,  and  removedi 
when  he  left.    M'Call,  another  tenant  of  Henderland,  kept  a  boat  there  given  to  tain 
Jardine  in  1844,  and  kept  it  for  several  ^^x^.    He  sa]^  he  occasionally  went  to  Tibbii 
in  it,  and  that  he  was  never  interfered  with,  and  Mrs.  Shiells  does  not  contradict  this  e<i 
Now  these  facts  completely  disprove  that  which  is  stated  in  defender's  revised  sU 
where  he  says  : — "  The  possession  as  proprietors  of  the  said  two  lakes  of  Sl  Mary's 
Lowes,  pertinents  of  the  said  lands  of  Bourbope  as  held  by  this  line  of  Scotts  of  "nrii 
latterly  emei^ng  in  the  female  peerage  of  Napier,  has  been  no  less  distinct  exclusive, ai 
terrupted  than  the  feudalized  possession  to  the  relative  lands.  For  a  period  exceeding  thei 
of  man,  or  at  least  for  more  than  fony  years  prior  to  the  date  of  this  process,  there  has  I 
one  boat  upon  the  lakes,  namely,  that  belonging  to  the  successive  Lord  Napiers,  and  < 
protected  from  use  by  all  others  except  such  as  were  specially  permitted  to  use  it  by  I 
proprietors,  and  also,  with  the  exception  of  an  express  permission  granted  to  bis  Grace  d 
of  Buccleuch  as  hereinafter  mentioned,  and  the  use  of^  a  boat  for  crossing  the  lake  giva 
defender  to  his  own  tenant  of  Bourbope."   Then  he  says  neither  his  Grace  of  Buccki 
Murray  of  Henderland,  nor  any  neighbouring  proprietors,  have  hitherto  put  forth  all 
whatever  to  be  proprietors  in  common  with  tbe  defender  of  these  lakes,  or  to  have  2 1 
place  a  boat  thereon,  to  exercise  any  right  of  fishing  or  fowling  or  otherwise  over  those 
without  the  permission  of  the  Lords  Napier.    Then  he  alleges  also  permission  expresslyj 
Lord  Napier  to  the  Duke  of  Buccleuch. 

The  Tibbie  Shiells  named  above  appears  to  have  been  a  person  employed  to  «atch4 
defender's  boat,  and  otherwise  to  look  after  his  interests  in  a  cottage  on  the  loch,  but  1 
not  itpeak  of  any  instructions  given  to  her  to  interfere  with  the  user  of  the  lake  by  tbe  I 
other  persons.   She  produces  a  written  order  given  to  her  by  the  late  Lmd  Napier,  DOta 
any  one  to  take  his  tmat  without  a  written  order  from  him.  \ 
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asthis  witness  occupied  her  post  from  1823  to  the  time  when  she  was  examined  in  1865, 
nro  years,  it  is  very  remarkable,  that  she  does  not  offer  evidence  on  this  head,  but  says 
"1  don't  remember  hearing  any  general  instructions  from  the  late  Lord  about  keeping 
^  from  poachers  and  other  people.    She  says,  indeed,  that  she  once  let  a  Mr.  Camp- 
~,  that  she  had  no  authority  to  let  him  put  a  boat  on  the  loch,  but  if  he  would  give  his 
would  give  it  to  Lord  Napier;"  and  again,  "I  was  very  particular  in  letting  it  be  known, 
Na[Her  allowed  no  boats  on  the  loch  but  his  own."    But  then  she  says  (a  little  after 
.  Cainpbell  was  a  stranger  to  the  neighbourhood,  and  brought  the  boat  on  wheels,  using 
She  says  as  to  Grieve,  who  was  a  tenant  of  Henderland,  that  she  heard  of  his 
a  boat  over  once  when  some  swans  were  on  the  loch,  but  she  did  not  see  it,  and  she  does 
seeing  M'Call  in  his  boat. 

have  gone  through  this  case  of  boats  because  the  construction  of  Ballantyne's  boat 
first  seemed  an  act  of  exclusive  ownership,  but  it  wholly  fails,  as  does  CampbelPs  case, 
find  neUber  of  thwa  to  be  riparian  proprietors.  The  like  may  be  said  of  pertaisaon 
'  given  as  to  the  use  of  a  tioat  by  one  of  the  Duke  of  Bnccleuch's  relations ;  whatever 
Duke  bad  would  not  be  vested  in  his  brothers. 

hoTCver,  it  is  said,  that  the  late  Lord  Napier  and  the  defender  have  prohibited  fishing 
Ibetr  leave  and  especially  the  use  of  the  otter.  Now,  as  to  this,  it  is  instructive  to  com- 
eridence  of  Mr.  Richardson,  the  son  of  Isabella  Shiells,<with  the  paper  that  he  produces. 

that  his  mother  got  a  written  order  to  the  effect,  that  no  person  was  to  fish  in  the 
tbe  lath  or  otter.    He  produces  it,  and  it  runs  thus  :  "  Lady  Napier  requests,  that 
fishing  in  St.  Mary' s  and  the  loch  of  the  Lowes  will  have  the  goodness  to  abstain  from 
the  lath.   September  ist,  1835."   There  is  some  evidence  given  by  Richardson  Cop- 
^r)of  their  having  forbidden  M 'Call,  the  tenant  of  Henderland,  to  use  the  otter, 
'  desisting  from  so  doing,  but  this  is  denied  by  M'Call. 

^ipears,  I  have  said,  to  be  no  dispute  as  to  the  user,  by  the  pursuer  and  his  predecessor 
of  the  lochs  for  ordinary  purposes,  such  as  ordinary  fishing  with  the  rod,  cutting  reeds 
vasbing  sheep,  and  the  like.    There  is  no  instance  of  their  being  interfered  with  in 
tbe  defender  or  his  predecessors  till  the  recent  disputes.    The  other  riparian  pro- 
have  used  boats  before  and  after  the  defender's  predecessors  commenced  such  user  at 
~  at  a  loss  to  see  anything  approaching  to  evidence  of  exclusive  user  asserted  by  tbe 
aad  acquiesced  in  by  the  other  proprietofs. 

evidence  was  gjven  by  the  opinion  of  the  neighbourhood  on  the  title.  I  can  hardly 
the  value  of  such  evidence  in  Scotland,  hat  one  of  the  defender's  witnesses,  M'Blyth 
.plains  how  such  a  rumour  would  arise.  He  says  he  first  heard  it  publicly  asserted  in 
*as  generally  understood  before  that*  but  at  that  time  made  quite  notorious.  "  What 
thai  it  was  m  1816  I  first  heard  it  publicly  asserted,  that  his  Lordship  held  a  charter 
^ment  for  the  lochs,"  Tbe  existence  of  the  charter  as  giving  the  right  to  Lord  Napier 
bdiered  in  ever  since.  But  I  apprehend,  that  the  constant  verbal  assertion  of  the  right 
''osive  user  by  one  proprietor  on  his  coming  to  reside  in  the  neighbourhood,  whilst  the 
>  do  not  there  re»<te,  is  of  very  little  avail,  if  unaccompanied  by  some  act  asserting 

dweltnponthe  transactions  with  theownerof  the  Selkirk  Mills  in  1844.  They  required 
10  lay  down  a  syphon  on  his  Lordship's  lands.  We  know  not  if  any  damage  was  done 
the  other  riparian  owners.    No  use  of  the  water  seems  to  have  been  interfered  with. 

*as  laid  here,  it  does  not  seem  to  have  been  claimed  by  Lord  Napier. 
*faole,  therefore,  my  Lords,  without  entering  into  all  the  details  of  the  evidence,  I  do 
dut  Lord  Napier  has  proved  (that  which  for  reasons  I  have  alleged  I  think  him  bound 
)aoy  right  to  exclude  the  pursuer  from  the  benefit  of  his  gnmt  as  deduced  from  tl^t 
ihe  Master  of  Yester  in  1590. 

J^erefore  propose  to  your  Lordships,  that  the  intwlocutors  complained  of  be  reversed, 
the  r^t  of  the  late  pursuer,  who  is  now  represented  by  the  appellant,  should  be  declared, 
ufiof  the  pursuer's  summons.  And  that  the  appelhmt  should  be  held  entitled  to  the 
>^  her  own  expenses  in  the  Court  below,  but  tnat  there  should  be  no  costs  of  this 

Chhjisford.— My  Lords,  this  is  an  appeal  from  an  interlocutor  of  the  First  Division 
oi  Sessitm  adhering  to  an  interlocutor  of  the  Lord  Ordinary  in  an  action  of  declarator 
.  by  the  late  Mr.  John  Scott  against  the  respondent,  assoilzieing  the  defender  fxma  the 
-«s  of  the  action,  and  also  an  appeal  from  the  Lord  Ordinary's  interlocutor. 
F^'^i't  by  bis  summons  in  the  action,  sought  to  have  it  found  and  declared,  that  he,  in 
histitles  and  possession,  has,  along  with  the  other  proprietors,  whose  lands  lie  around  and 
<*  the  same,  a  joint  right  or  common  property  in  the  loch  called  St.  Mary's  Loch,  lying 
-r*^  of  Peebles  ai^  Selkirk,  and  the  loch  called  the  Loch  of  the  Lowes,  lying  in  the 
V  Sokirk,  and  a  joint  right  of  uung  boats,  fowling,  fishing,  and  floating  timber,  and 
u  other  rigfate  in  and  over  the  said  lochs  j  and  that  the  defender.  Lord  Napier,  has 
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no  exclusive  right  either  of  property  or  of  use  in  or  over  these  lochs,  or  either  of  then, 
appellant  derives  her  title  from  a  Crown  charter  of  the  inb  April  i $99^  by  whidi  the  \an 
luids  of  Rodono  (of  Thich  she  is  now  feudal  |»-oiHietoi)  were  ^rranted  to  the  Master  of 

cum  lacubus  partibus  pendiculis  et  omnibus  aliis  earundem  pertmentiis."  These  Uodt  I 
around  the  Loch  of  the  Lowes,  and  partly  on  one  side  of  a  portion  of  St.  Mary's  Loch, 
upon  the  margin  of  both  lochs.   The  appellant  contends,  that  her  title  derived  from  Uiii' 
is  one  of  common  property  in  the  lochs,  and  confers  a  joint  right  to  use  the  same  along 
other  proprietors,  whose  lands  lie  along  the  shores  or  margin  of  the  lochs. 

If  tbere  were  no  competing  title  in  this  case,  it  would  probably  have  been  admitted, 
lochs  in  question  would  have  passed  as  pertinents  under  the  general  words  in  the  charter 
The  passages  cited  in  the  argument  from  Stair,  ii.  3i  73  ;  Bankton,  ii.  3,  12  ;  and  Bdl'sPd 
651  (5th  £dition)>  are  authorities  for  this  position.  Bell  puts  the  point  shc^  and 
"  If,  he  says,  "  navigable  lakes  are  wholly  within  the  lands  of  one  proprietor,  the  blxs 
pertinent  to  the  land.  If  not  so,  but  touching  the  estates  of  various  proprietors,  the  late 
solum  naturally  belong  to  them  all." 

But  the  respondent  asserts  an  exclusive  title  to  the  loch^  under  an  express  grant  of  d 
Crown  charter  of  13th  August  1607.  By  this  charter  the  respondent  s  lands  at  Bm 
Bowerhope,  with  parts,  pendicles,  and  pertinents,  were  granted  to  his  predecessor,  Roll 
and  his  heirs  male  of  his  body,  together  with  {una  cum)  two  lakes,  called  St  Mary's  Lod 
Lowes,  with  the  soil,  fisheries,  and  pertinents  of  the  said  lakes,  with  power  for  the  m 
Scott  and  his  heirs  to  drain  the  said  lakes,  and  otherwise  to  use  them  and  dispose  of 
their  pleasure,  as  their  proper  inheritance.  Reddendo,  for  the  lands  of  Bourbope 
pertinents  the  sum  of  £20,  together  with  6s.  Sd.  in  augmentation  of  the  rent  of  the  1 
and  for  the  lakes,  and  the  fisheries,  lands,  and  pertinents  belonging  to  the  same,  the  s 

The  pursuer  in  bis  pleas  in  law  contended,  that  after  the  Crown  charter  of  1 599,  granti 
medecessor  the  lands  of  Rodono  "cum  lacubus,"  it  was  u/ira  vires  and  incompeta 
Crown  to  make  a  special  and  exclusive  grant  of  the  lochs  in  qtiestion  in  favour  of : 
person. 

But  the  learned  Lord  Advocate  admitted,  not  that  a  special  grant  oi  the  lochs  as  a 
property,  after  a  grant  of  lands  with  the  lochs  as  pertinenO,  would  as  of  course  be  good, ' 
as  the  grant  to  the  appellant's  predecessor  gave  nim  a  mdiviso  title  merely  of  pnd 
the  subsequent  grant  of  an  exclusive  ri^t  to  the  lochs  might  prevail,  provided  it  was  ftii 
such  a  possession  as  would  have  the  e^t  of  removing  such  presumpdm. 

In  considering  the  case,  then,  it  must  be  taken,  that  the  grant  to  the  appellant's  pn 
gave  him  a  good  primd  facte  right  of  common  [voperty  in  the  lochs  with  the  otb^ 
and  that  this  title  must  stand  luiless  the  respmdent  can  establish  that  it  was  displacs 
charter  of  1607,  followed  by  the  enjoyment  of  the  exclusive  possession  gnF  Uw  lochs,  vl 
thereby  expressly  granted. 

The  charter,  therefore,  must  be  very  carefully  examined,  to  ascertain,  whether  the  lo 
granted  by  it  as  a  separate  and  independent  tenement  distinct  from  the  lands,  tx  wbd 
were  annexed  as  pertinents  to  the  luids  to  pass  with  thooi  in  future  under  iSatt  deia 
Bourbope  and  its  pertinents. 

It  was  argued  on  behalf  of  the  respondent,  that  the  charter  of  1607  united  the  lands 
lochs  into  one  subject,  by  the  words  "  una  cum  duobus  lacubus,*  which  followed  the  | 
the  lands  of  Bowerhope,  and  that  from  thenceforth  the  lochs  would  go  with  the  hod 
description  of  lands  of  Bowerhope,  even  without  the  words  "  and  pertinents,"  but  tb 
events  the  lochs  would  be  carried  Inr  the  word  "  pertinents "  in  all  subsequent  dispori 
the  property.  The  Lord  Advocate  insisted,  that  the  charter  1607  ctrald  not  be  a  di 
onion,  because  a  separate  feu  duty  was  resorved  for  the  lands,  and  f<»-  the  lochs.  Bi 
seems  to  be  no  reason  why  subjects  may  not  be  united  for  the  purpose  of  sasine,  aa 
distinct  and  separate  feu  duty  be  reserved  for  each  of  them.  But  in  fact  not  only  is  I 
provision  in  the  deed  that  one  sasioe  should  serve  for  both  subjects,  bat  sasrne  was  | 
Robert  Scott  separately,  first  of  the  lands  (rf  Bourbope  with  their  parts,  pendicles,  and  pel 
and  secondly,  of  the  two  lochs  widi  the  soil,  fishories,  and  pertinents  of  the  sun^  I 
delivery  of  the  different  symbols. 

I  '  Upon  the  question  whether  the  lochs  became  pertinents  to  the  land  by  the  charter  rf 
was  observecl,  that,  although  the  lands  of  Bourhope  run  along  one  side  of  the  margi 
Mary's  Loch  for  nearly  its  whole  distance,  yet  they  are  discontiguous  from  the  Loa 
Lowes.  But  as  was  said  in  the  case  of  the  Lord  Advocate  v.  Hunt,  omU^  p.  1423 ;  L 1 
Ap.  89,  "  discontiguity  is  no  objection  to  a  subject  becoming  part  and  pertinent  even  lA 
included  in  the  titles  of  another  party."  There  will  always  be  a  sort  of  presumption  a^ 
of  two  discontiguous  subjects  standing  in  the  relation  of  pertinent  to  another;  but  thai 
may  be  established  by  express  words  in  a  grant,  or  by  long  enjoyment  in  connerioa « 
principal  subject.  Again,  there  is  nothing  against  this  construction  of  the  diaiter  of  i6of 
from  Uie  drcnmstance  or  the  giant  being  «  the  lands  and  their  pertinents  and  the  lorn 
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t;  for,  as  lands  in  Scotland  nunr  be  p^tinent  to  land^  and  land  may  have  its  per- 
LdKTC  nay  of  course  be  a  pertinent  or  a  peninent,  and  no  great  stress  can  be  laid  upon 
biao  of  the  vords  pertinents  and  lochs  in  fevour  of  its  being  a  substantive  and  not  a 
tpaBt(rf  them. 

beieservation  of  a  ^wcific  feu  duty  in  respect  of  the  lochs,  and  the  mode  of  dealing  with 
(sobseqaent  dispositions  of  tbe  property,  appear  to  me  to  be  strong  it^ications,  that  the 
'  tbe  lochs  vas  intended  to  be  a  substantive  grant,  entirely  independent  of  the  grant  of 
k  It  may  not  be  unusual,  upon  the  original  annexation  of  a  pertinent  to  a  subject  to 
was  not  before  related,  to  reserve  a  feu  duty  for  the  subject,  and  an  additional  one  for 
d  value  so  given  to  it    But  the  relation  being  thus  forced  between  the  prindpal 
[  and  its  relative  subordinate  it  might  be  expected,  that  in  the  subsequent  disposition  of 
the  separate  feu  duties  would  be  blendel  and  described  as  an  entire  duty  applicable 
1  subjects  kA  the  grant. 
CorriehiU  considered  the  circumstance  of  an  additional  reddendo  being  made  payable 
il  for  tbe  subjects  contained  in  the  new  grant  to  be  very  significant,  inasmuch  as  the 
Qcdies  competent  to  the  superior  in  the  event  of  the  non-payment  of  the  feu  duty  of 
the  estates  could  not  have  been  enforced  against  tbe  other  estate. 
!  progress  of  titles  to  the  lands  of  Bourhope,  there  is  no  indication,  that  the  lochs  had 
neied  to  them  as  pertinents,  exceiH  in  the  single  instance  of  a  special  retour  of  the 
\tt  Margaret  ScMt  as  heir  of  line  to  her  fathe^  Robert  Scott  of  Whitslaid,  dated  the 
1647,  in  which  the  sums  of  £10  6r.  %d,  and  20;.  are  stated  as  the  feu  duty  payable 
ihnds  of  Boorhope  mth  their  pertinaits.    But  this  feu  dtity  of  aor.  disappears  in  the 
KU  dispositions  of  the  lands  of  Bourbope.   Thus,  in  the  Crown  charter  in  uvoor  of  Sir 
t  Scott  of  22d  April  1673,  in  the  Crown  charter  of  resignation  in  favour  of  William  Scott 
I  June  1710^  and  in  the  charter  of  resignation  in  favour  of  Francis  Lord  Napier  of  the 
1730,  the  feu  duties  in  respect  of  the  lands  of  Bourhope  and  their  pertinents  are  stated 
%  together  with  6j-.  %d.  m  augmentation  of  the  rent,  beii^  the  amount  reserved  in  the 
r  of  16^  for  the  lands  and  their  pertinents  above,  exclusive  of  the  lochs. 

tbe  consideration  of  the  above  circumstances,  I  am  led  to  the  conclusion,  that  the 
rof  i6(^  did  not  annex  tbe  lochs  as  a  pertinent  to  the  lands  of  Bowerhope,  so  as  to  cnate 
BBw  right  to  them  in  that  relative  character,  and  render  them  transmissible  by  the  general 
■tioaof  "pertinents"  through  the  subsequent  disposition  of  the  property. 
^R^ndent  can  only  therefore  found  his  claim  to  an  exclusive  right  to  the  lochs  and  their 
:  the  express  grant  of  them  as  an  independent  tenement  by  the  charter  of  1607.  But 
|charter  (as  already  observed)  is  posterior  to  the  charter  of  1 599,  which  gave  the  appellant's 
■sots  a  primd  /acu  title  to  a  common  property  in  the  lochs  with  the  other  riparian  pro- 
ithe  mere  grant  of  tbe  lochs  to  the  respondent  would  be  of  no  avail  unless  it  was 
by  exclusive  possession  :  and  proof  of  this  possession,  from  the  peculiarity  of  the  case, 
[to  be     the  clearest  and  most  unequivocal  character.   For  aluunigh  the  lochs  were 
Rrgnuited  as  a  specific  subject  of  grant  by  the  charter  of  1607,  yet  they  are  expressly 
|fn  tbe  last  time  in  a  specific  retour  of  the  service  of  Sir  Robert  Scott  of  Thirlestane  on 
"1  February  1621 ;  and  in  the  long  progress  of  titles,  the  feu  duty  of  zor.  for  the  lochs  is 
in  the  retour  of  the  service      Margaret  Scott  in  1647,  to  which  I  have  before 

[only  other  proof  that  the  lochs  were  an  independent  subject  of  grant,  and  that  the  title  to 
In  dot  character  was  stiU  subsisting,  is  to  be  found  in  the  account  of  the  feu  duties  rendered 
[Eichequer  by  Patrick  Scott  for  the  years  1653  and  1654,  according  and  conform  to  the 
b  of  Us  charter  and  infeftment  under  tbe  Great  Seal  produced,  in  which  he  is  charged 
bads  of  Bourhope  a  sum  of  ^^20,  augmentation  dr.  8^.,  and  for  tbe  lochs  and  fishing 
f  Bourhope  £,\.    It  is  impossible  to  explain  this  re-appearance  of  the  lochs  as  a  specific 
b  of  grant  with  their  own  appropriate  feu  duty.    But  from  the  year  1656,  down  to  1823, 
|u  Qo  proof  of  any  payment  being  made  in  respect  of  the  lochs,  and,  as  before  observed, 
n  tiniy  applicable  to  them  is  dropped  altogether  out  of  the  subsequent  titles.   It  can  hardly 
MM,  that  this  omission  of  the  feu  duty  for  the  lochs  arose  from  mistake  or  forgetfulness ; 
between  the  year  1647,  when  it  is  specifically  mentioned,  and  the  year  1673,  when  it  is 
1  from  tbe  Crown  chartor  of  that  dat^  tbe  payment  in  respect  of  it  for  tbe  years  1653  and 
ul  been  made.   In  the  year  1823  William  T(um  Lord  Napier  paid  to  the  deputy  receiver 
'  ^-       u  we  year's  feu  duty  due  to  bis  Majesty,  m  which  sum  was  included 

U.  for  Bourhope,  and      for  St.  Mary's  Loch  of  the  Lowes.   It  was  said  on  behalf  of 
'"wleut,  that  this  payment  being  for  one  year  only,  it  must  be  assumed,  that  there  were 
'S  and,  therefore,  that  the  interest  for  the  lochs  had  been  paid  regularly  from  1656 
Ids.  But  if  this  bad  been  the  case,  it  would  probably  have  been  easily  capable  of  proof; 
|Btbe  absence  of  such  proof,  the  presumption  is  at  least  as  strong  that  there  had  been  no 
^  far  tbe  lochs  in  the  long  interval  betwem  1656  and  1833,  more  especially  when  no 
>   the  fea  didjr     the  loois  is  found  in  the  charters  during  the  intervening  period. 
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It  is  imposHUe  to  form  any  satisbctory  judgment  as  to  the  reason  for  allowiog  the  gi 
the  lochs  by  the  charter  of  1607  to  drop  altogether  out  of  the  subsequent  dispositions 
property.  But  whatever  may  have  been  the  cause  of  this  peculiar,  and  in  some  respect 
plicable,  state  of  the  titles,  it  certainly  places  the  respondent  under  a  more  than  <vdiDary  n 
of  proving  by  clear  and  distinct  acts  of  ownership  his  right  to  enjoy  the  lochs  as  1 
property  to  the  exclusion  of  all  other  persons. 

Now  I  do  not  find  in  the  evidence  for  the  respondent  {noof  of  the  exercise  of  rights  t 
lochs  by  him  and  his  predecessors,  or  his  interference  with  other  riparian  proprieton  < 
tenants,  which  unequivocally  establish  his  title  to  the  sole  and  separate  use  and  possessia 
lochs,  or  which  are  not  consistent  with  his  having  merely  a  common  property  in  them  1 
other  proprietors. 

On  the  other  hand,  the  other  proprietors  of  the  adjoining  lands  and  their  tenants  are  d 
have  had  occasionally  the  same  kind  of  use  and  enjoyment  of  the  lochs  as  the  respond* 
by  mere  sufferance  and  permission,  but  in  the  exercise  of  what  they  considered  their  proj 
rights.  The  respondent  can  only  successfully  meet  this  evidence  by  proof  of  acts  doa 
can  be  referred  to  nothing  else  but  an  exclusive  ownership  of  the  lochs.  It  is  not  sufii 
prove  permission  given  by  him  to  fish  in  or  use  a  boat  upon  the  lochs  to  persons  wiu( 
mterest  in  them.  But  he  must  shew,  that  his  title  was  acknowledged  by  those  who  ■ 
supposed  to  have  a  common  property  in  the  lochs  with  him,  either  by  a  request  on  tliar 
be  permitted  to  use  them,  or  oy  subinitting  to  his  pohilntion  against  the  use  of  them. 

It  must  be  remembered,  that  for  many  years  the  Lords  Napier  were  the  only  resdi 
prietors  in  the  neighbourhood  of  the  loctis,  and  that  any  permission  that  they  might 
strangers  to  use  them  would  not  be  likely  to  be  questioned.  I  do  not  find  any  instance 
leave  having  been  granted  to  any  one  connected  with  a  riparian  proprietor  except  in  the 
Lord  John  Scott,  the  brother  of  the  Duke  of  Buccleuch.  The  conversations  oa  vhi 
admission  of  exclusive  ownership  is  supposed  to  have  taken  place  is  stated  in  the  eri< 
the  respondent  himself,  and  the  whole  it  amounts  to  is  this,  that  Lord  John  expressed  hi; 
to  keep  a  boat  on  the  lochs  for  the  purpose  of  duck  shooting,  and  the  respondent  said  i 
give  him  the  greatest  pleasure  that  he  should  keep  a  boat  there  for  that  purpose. 

It  is  to  my  mind  extremely  doubtful  whether  one  of  several  owners  or  a  lake  conld 
stranger  to  keep  a  boat  permanently  upon  it :  and  although  Lord  John  had  obtained  the  pa 
of  the  Duke  of  Buccleuch,  he  might  still  consider  it  necessary  to  ask  the  consent  of  the  n 
ent,  and  under  any  circumstances,  as  a  matter  of  courtesy,  would  probably  think  it  ngl 
sa  But  it  does  not  appear  that  Lord  John  ever  availed  himself  of  the  permission  grant 
therefore  there  was  no  occasion  offered  to  other  [woprietors  to  diallenge  it  Md  1 
see  how  a  private  cmversation  between  the  respondent  and  a  person  who  had  no  sort  of 
in  the  \ochi,  even  if  he  had  made  the  most  unqualified  admission  of  the  exclusiTe  prs 
the  respondent  in  them,  which  Lord  John  certainly  did  not,  could  affect  the  ri^t  of  otheri 
proprietors,  or  even  be  admissible  in  evidence  ^[ainst  them.  With  respect  to  the  pa 
granted  by  the  respondent  to  the  proprietor  of  mills  at  Selkirk  to  draw  an  additional  si 
water  from  St  Mary's  Loch,  it  is  only  necessary  to  observe,  that  the  respondent  himself 
stress  on  this  supposed  act  of  ownership. 

The  respondent,  in  support  of  his  title,  relies  upon  proof  of  prohibitions  against  the 
*  lochs  upon  several  occasions,  and  if  he  had  shewn  instances  of  persons  whose  lands  adj 
lochs,  and  who  would  from  this  contiguity  have  a  presumptive  properiy  in  them,  harii 
prohibited  to  use  them,  and  acquiescing  in  the  prohibition,  it  would  be  evidence  in  his  fa 
the  strongest  description.  But  his  case  appears  to  me  to  be  destitute  of  this  proof,  that  b 
predecessors  ever  excluded  the  other  riparian  proprietors  from  such  use  of  the  lochs  as  th 
desirous  of  having.  The  respondent  himself  specifies  the  particular  right  of  property  a 
by  him  in  the  Loch  of  the  Lowes  in  these  words : — "  The  exclusive  use  of  a  boat  and  of 
with  the  net  in  the  loch,  and  the  prohibition  issued  by  me  and  my  representatives  cte 
the  machine  called  the  otter  in  the  loch  as  well  as  in  St.  Mary's  Loch." 

With  respect  to  the  exclusive  use  of  the  boat  of  the  respondent,  and  his  probibitiDg  tbe 
it  by  any  person  exc«>t  to  whom  he  gave  permission,  It  is  no  more  than  any  penoa  b 
common  property  in  the  loch  would  be  entiued  to  da  And  the  same  oiKervation  may  bi 
with  respect  to  the  prohibition  to  fish  with  the  machine  called  an  otter,  which  is  an  unspo^ 
like  though  not  an  tmlawfut  mode  of  fishing.  It  does  not  appear  that  the  respondent  en 
vented  any  of  the  tenants  of  the  riparian  proprietors  from  fishing  even  with  tlw  otter;  hat 
is  evidence  of  one  of  these  tenants,  James  M'Call,  disregarding  the  infwmation  that  Loni  i 
did  not  permit  otter  fishing,  and  afterwards  fishing  once  or  twice  in  this  manner  vitboi 
interference  of  any  one,  and  this  wimess,  who  was  tenant  of  Henderland  for  19  years  fi'om 
stated,  that  this  "  was  the  only  attempt,  during  the  whole  course  of  his  tenancy,  made  1 
one  to  interfere  with  the  use  of  the  loch." 

Great  stress  was  laid,  as  a  strong  proof  of  the  respondent's  exclusive  ownership  of  tbe  II 
upon  the  fac^  that  a  but  that  had  belonged  to  a  tenant  of  Dryhop^  part  of  the  riparin^ 
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rftbe  Duke  of  Buccleuch,  had  been  ordered  by  the  respondent  to  be  removed  accordingly,  and 
boat  house  budt  for  this  tenant's  use  had  been  pulled  down  by  the  respondent's  orders.  But 
I  sbon  examination  of  the  circumstances  under  which  this  exercise  of  authority  took  place  will 
ibew,  that  it  affords  no  proof  at  all  of  the  exclusive  property  of  the  respondent  in  the  lochs. 
-  The  tenant  of  Dryhope,  Robert  Ballantyne,  built  the  boat  house  in  question,  and  had  a  boat 
iqna  the  loch  from  the  year  1805  or  1806  down  to  the  year  181 1  or  1812.  It  may  be  remarked 
h  passing,  that  during  his  tenancy  it  does  not  appear,  that  any  one  ever  questioned  his  right  to 
ea  twat  on  the  loch,  or  to  have  a  boat  house  to  keep  it  in. 

Id  1811  or  i8i3,  Robert  Ballantyne  quitted  Dryhope,  and  gave  the  boat  to  his  In-other,  James 
BiJUiityne,  vho  rented  a  farm  eight  miles  distant  from  the  lochs.    Robert  Ballantyne  had,  of 
mrse,  no  right  any  longer  to  the  use  of  the  loch»  and  James  Ballantyne  never  acquired  any 
ch  right,  and  therefore,  when  the  respondent  ordered  James  Ballantyne  to  remove  the  boat, 
!was  treating  him  as  he  was  entitled  to  do,  as  a  mere  stranger  vho  had  not  a  shadow  of  right 
^  lochs,  and  which  he  would  have  been  justified  in  doing  if  he  had  only  been  a  proprietor 
if  the  iochs  in  common  with  others.    With  respect  to  the  removal  of  the  boat  house,  if  it  took 
bee  by  the  respondent's  orders,  it  does  not  appear,  that  it  was  of  sufficient  value  to  make  it 
kely  that  the  tenant  of  the  farm  to  which  it  belonged  would  question  the  legality  of  the  act. 
Upon  the  whole  case,  1  am  of  opinion  that,  as  the  respondent  can  only  found  his  title  to  the 
fbchs  as  a  separate  and  independent  tenement  under  the  charier  of  1607,  and  could  establish 
l&is  title  only  by  clear  and  unequivocal  proof  of  exclusive  ownership,  and  as  there  is  not  a  single 
tact  proved,  which  is  not  consistent  with  the  respondent  being  entitled  merely  in  common  with 
9^ pn^iriefaH^,  his  answer  to  the  appellant's  case  entirely  failed ;  and  therefore  differing,  as  I 
iHn  compelled  to  do,  with  the  majority  of  the  Judges  of  the  First  Division,  1  think  the 
ftecrlocotors  appealed  from  ought  to  be  reversed. 

-  Lord  Colonsav.— My  Lords,  this  is  a  declaratory  action  at  the  instance  of  Mr.  Scott  of 
'•Kodono, in  which  he  seeks  to  have  it  found  in  substance,  that  he  is  entitled  to  a  right  of  common 
.fKKjerty  with  other  riparian  proprietors  of  these  lochs,  that  Lord  Napier  is  not  entitled  to  any 
mclusive  right,  and  that  Lord  Napier  should  be  prohibited  and  interdicted  from  interfering  with 
Ac  exercise  of  right  by  Mrs.  Scott ;  and  the  defences  against  the  action  are  twofold.  In  the 
:  place,  the  defender  contends,  that  he  has  right,  by  an  express  grant  of  these  lochs,  and  in 
next  p^ce,  he  contends,  that  he  has  had  exclusive  prescriptive  possession  hom  which  such 
iDt  is  to  be  deduced  or  inferred. 

The  implied  right  of  a  riparian  proprietor,  with  a  clause  of  pertinents,  is  matter  of  general 
»  which  I  apprehend  is  not  seriously  contested  in  this  case — the  right,  I  mean,  of  interest  in 
lake,  adjacent  to  which  the  property  lies.  The  doctrine  is  laid  down  by  Lord  Stair  and  by 
cquent  writets,  and  I  do  not  think,  that  it  is  contested  or  questioned  by  any  of  the  learned 
isel  on  either  side,  or  by  the  learned  Judges,  who  have  delivered  opinions  adverse  to  the 
Pliant 

In  the  presoit  case,  the  title  of  the  appellant  contains  words  which  have  been  founded  on  by 
r  W,  as  TMds  having  express  reference  to  right  in  St.  Mary's  Loch  and  the  Loch  of  the  Lowes, 
i  It  may  be,  that  those  words  had  some  reference  to  those  lochs,  and  I  think,  that  too  much  has 
beta  attempted  to  be  made  of  them,  and  I  think  they  might  be  explained  irrespectively  of  that. 
;  Bu  seeing  that  the  lands  are  adjacent  to  these  lochs,  I  cannot  say,  that  the  appellant  is  excluded 
Irhii  refonring  to  that  expression  in  her  title,  assuming  other  Uiings  that  are  of  a  pertinendat 
■atare  to  them.    I  am  not,  however,  disposed  to  put  the  weight  upon  it  which  the  appellant  has 
tndeavourcd  to  put. 

In  this  case  there  are  four  riparian  proprietors.  1  need  not  enumerate  them.  They  are 
^escribed,  and  their  properties  laid  down  upon  the  plan  which  is  before  your  Lordships,  and  the 
•ities  of  each  of  those  riparian  proprietors  are  titles  with  pertinents.  I  have  stated  what  I 
mderstood  to  be  the  general  law  in  reference  to  such  titles,  but  still,  if  the  defender  has  shewn 
tlia^  by  express  title  or  otherwise,  he  is  in  possession  of  an  exclusive  right,  he  ought  to  prevail. 

'Vow  the  title  founded  on  by  the  defender  is,  in  the  first  place,  the  charter  of  1607.  Before 
*l»at  date,  in  1607,  in  the  month  of  February,-  there  had  been  a  disposition  by  Lord  Roxburgh  to 
Robert  Scott,  sou  of  Sir  Robert  Scott  of  Thirlestane,  of  the  lands  of  Bourhope  and  pertinents 
Ibe  lands  to  which  this  right  is  contended  to  belong.  That  disposition  by  Lord  Roxburgh  did 
M  give  any  rights  to  the  lakes,  other  than  that  which  a  riparian  proprietor  would  have.  It  was 
not  alleged,  that  Lord  Rmcburgh  had  a  sole  right  to  the  lakes.  There  is  no  mention  of  it  in  the 
mmyanc^  and  the  title  to  the  lands  of  Bourhopi^  even  though  it  was  a  title  with  pertinents, 
vas  not  a  tide  which  compo^ended  the  whole  or  exclusive  right  in  those  lakes.  The  lakes  then 
«cre  not  at  that  time  pertinent  of  the  lands  of  Bourhope,  and  the  lake,  (I  need  not  repeat  the 
wwds  of  the  charter,  they  have  been  read  already  by  my  noble  and  learned  friend  on  the 
woolsack,)  undoubtedly  the  words  are  such  as  may  give  rise  to  a  contention  as  to  their  meaning  j 
Jae  right  to  the  lakes  is  introduced  by  the  words  "  una  cum,"  which  apply  to  mere  pertinents' 
nit  are  not  necessarily  so  applied.  We  must  look  to  the  whole  deed  to  see  whether  these  lakes 
^  granted  by  that  deed  as  pertinents  of  the  lands  of  Bourhope,  or  are  granted  as  a  leparate 
abject. 
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Nov  the  tests  of  that  are,  I  think,  apparent.  In  the  first  place,  while  the  lands  of  Bonrhi^ 
are  described  as  they  had  ^ways  been  before  with  their  pertinents,  there  comes  a  description  tf 
these  lakes  vith  various  rights  connected  with  them  and  with  their  pertinents,  indicating  that 
they  are  a  substantial  subject  which  has  pertinents  of  its  own.  Then  it  is  a  peculiar  grant  giviiiK 
a  right  to  deal  with  the  lakes  in  a  special  manner,  and  to  convert  them  from  their  present  condition 
into  land  to  be  used  for  other  purposes.  This  has  reference  to  a  very  extensive  subject  cooi[Ha« 
hending  a  very  large  area  absolutely  as  well  as  relatively  to  the  other  prooerty  contained  in  tlq 
deed  of  which  it  is  now  said  to  be  pertinent.  Then  there  is  a  separate  ieu  duty  prescribed  M 
this  subject,  and  then  there  is  a  warrant  of  infeftment  specially  in  the  subject.  Then  chat  ili 
followed  in  1612  by  an  infeftment  which  gives  special  and  separate  infdtment  in  the  lakes  hfi 
symbols,  which  are  described  in  the  instrument.  In  short,  it  is  treated  as  a  separate  snbjnt^ 
up  to  that  time.  ' 

The  next  thing  that  we  see  is,  th^  the  original  granter  of  these  sabjects,  Mr.  Scatty  haviHi 
died  widumt  issue,  his  father  succeeded  him  in  1631.  His  fiatherwas  named  in  the  grant  as  horj 
of  provision  in  the  event  of  the  son  having  no  Issue,  and  he  makes  up  a  title.  He  gels  a  zenevri  I 
of  mvestiture,  and  that  rmewal  of  investiture,  as  far  as  regards  the  description  of  the  siil:^eci%; 
is  in  similar  terms  to  the  original  grant.  There  is  atsojthe  separate  feu  duty.  Tbereis  avanatkaj 
in  the  mode  in  which  that  is  expressed,  but  still  it  is  stated  as  consisting  of  two  separate  san^ ; 
videlicet,  £zo  and  £i-  1 

Nothing  was  done  in  the  way  of  draining  or  other  operations  in  the  lake,  and  since  1621  dt  | 
lochs  are  not  mentioned  in  any  title,  neither  in  the  feu  duty  efleiring  to  the  lochs,  nor  indndnl  j 
in  any  deed  or  title,  with  the  single  exception  (if  such  it  be)  of  a  retour  in  1647,  which  I  sfa^  I 
presently  notice.  But  while  that  was  the  case,  the  lands  of  Bourhope  and  their  pertinents  at  \ 
clearly  traced  down  to  the  present  time,  running  through  all  the  titles  bythe  same  descriptioD  H  I 
was  contained  in  the  original  disposition  of  Lord  Roxburgh,  which  confessedly  did  not  cof&- 1 

{irehend  the  lochs,  and  also  with  only  the  feu  duty  of  the  lands  of  Bourhope,  without  dw ' 
ochs. 

What,  then,  was  the  pro^^s  of  the  titles  by  which  the  lands  ot  Bourhope  came  ii^  the  •. 
possession  of  the  defenders  ?  The  defend«  is  not  the  descendant  and  heir  of  the  Scotts  of  Thirie- ' 
stane,vho,  in  1621,  possessed  both  Thirlestane  and  Bourhope.  The  connerion  of  that  fiamUjr  with' 
these  estates  erased  not  long  after  1621.  It  appears  that  ui  1610  they  had  granted  a  wadset  am ! 
Bourhope,  in  favour  of  Mr.  Scott  of  Bumfoot,  and  the  fenuly  seemra  to  be  in  involved  circii»  I 
stances.    For  in  1637,  1642,  and  1643,  the:^  appear  to  have  been  adjudicatims  and  apprisings! 
at  the  instance  of  Mr.  Scott  of  Whitslaid,  and  Mr.  Scott  of  Tanlawhill ;  and  those  procxedingsj 
by  the  creditors,  whereby  they  adjudged  and  apprised  certain  property  belonging  to  thci 
pro^ietors  of  Thirlestane  and  Bourhope,  make  no  mention  of  the  lochs,  nor  the  2ar.  fen  duty ! 
effeiring  to  the  lochs.   In  1647  it  appears,  that  some  arrangement  was  made  among  the  creditois 
who  had  taken  those  steps — an  arrangement  by  what  is  odled  a  contract  of  communicaticni.  By 
that  arrangement,  the  different  rights  of  the  creditors  were  settled  by  an  allocation  of  the  lands, 
and  Bourhope  was  allocated  to  Mr.  Scott  of  Tanlawhill,  who  had,  in  the  mean  time,  acquired  by 
some  other  title  the  lands  of  Thirlestane,  and  in  1648  the  representatives  of  the  wadsetter,  and 
the  other  apprising  creditor,  made  a  resignation  in  his  favour,  but  no  charter  followed  on  that 
resignation  till  1673,  and  the  lochs  are  not  mentioned  in  the  instrument  of  resignation. 

In  1657  the  representative  of  the  original  debtor'executed  a  renunciation  of  his  reversionary  right, 
and  in  1673  a  Crown  charter  was  granted  to  Sir  Francis  Scott,  then  of  Thirlestane,  and  the 
investment  was  renewed  in  &voar  of  his  heir,  Sir  William,  and  in  1730  Sir  Wilfiam  madeu 
entail  which  was  completed  by  another  renewal,  and  so  continued  to  the  defender. 

Now,  neitho:  in  that  charter  of  1673,  nor  in  the  renewal  of  the  investiture  in  fisvonr  of  Sir 
William  Scott,  nor  in  the  entail,  nor  in  any  sul»eqiient  investiture,  is  there  any  mentioa  of  Ae 
lochs,  nor  of  the  20s. 

I  mentioned  that  a  certain  retour  in  1647  was  founded  on,  as  an  exception  to  the  oniissioiv 
from  1621  downwards,  of  any  notice  of  the  lochs  or  of  the  2ar.  That  retour  does  not  make  tof 
mention  of  Uie  lochs.  The  retour  referred  to  is  that  of  Margaret  Scott,  the  daughter  and  hdiess 
of  Whitslaid,  who  was  one  of  the  adjudging  and  apprising  creditors.  She,  of  course,  could  tike 
up  no  rights  beyond  what  had  been  comprehended  in  her  father's  diligence.  But  it  appears,  that 
in  the  retour,  which  makes  no  mention  of  the  lochs,  the  feu  duty  of  the  lands  of  Bourhope  and 
pertinents  is  stated  as  £21  6s.  instead  of  ^20  6^.  as  in  all  the  other  writs  fimn  first  «> 
last.  I  think  this  was  plainly  an  error  of  the  inquest,  for  in  the  Crown  charter  of  1673,  whidi 
followed  upon  the  contract  or  communication  to  which  that  lady  and  her  tutor  were  parties,  the 
feu  duty  is  correctly  stated  as  £20  ts.  id.,  and  there  is  no  mention  of  the  lochs,  or  of  the  mx^ 
nor  is  there  any  mention  of  the  lochs  in  the  instrument  of  resignation  on  which  the  charter 
proceeded.  It  is  easily  conceivable  how  the  error  might  have  occurred.  Because  the  Citm 
officers,  looking  back  to  the  last  charter  in  their  possession,  die  last  investiture,  miglit  have 
seen  the  total  sum  of  £21  6t.  84,  there  mentioned,  and  have  taken  that  to  be  the  fen  doty  of 
the  lands. 
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How  then  does  the  defender  make  out  that  the  right  and  title  to  the  bcbs,  said  to  have  been 
caoferred  on  the  Scotts  of  Thirlestane  by  the  charter  of  1607,  has  been  transmitted  to  him  t 

The  lochs  and  their  pertinents  are  not  mentioned  in  the  titles  of  transmission,  neither  is  the 
ka  dnty  appertaining  to  them.  But  the  defender  says,  that  the  lochs  given  in  1607  were  given 
as  a  peninent  of  Bonrhope,  and  ever  after  treated  and  transmitted  as  a  pertinent.  I  have 
■beady  noticed  the  terms  in  which  those  lochs  are  mentioned  in  the  deed  of  1607,  separately 
described  with  their  own  pertinents,  having  a  separate  feu  doty  and  infeftment  taken  in  them 
leparately  from  the  infeftment  in  the  lands.  And  the  same  substantially  in  regard  to  the  renewal 
in  1621. 

The  defender  says,  that  the  charter  of  1607  is  to  be  r^arded  as  a  charter  of  union.    I  cannot 
wlerstand  that.   There  is  no  union,  no  clause  of  union,  in  it  It  is  not  acted  upon  as  a  charter 
anion.    The  infefbnents  are  taken  separately,  and  I  observe  that  in  the  charter  of  1673  there 
%a  clause  of  union  for  the  first  time  introduced  and  subsequently  acted  upon.  But  the  charter 
4oes  not  comprehend  the  lochs  or  the  feu  duty  efleiring  to  the  lochs. 
Then  if  it  was  not  a  union,  and  if  it  was  not  a  pertinent  in  1607,  when  did  it  becomea  pertinent? 
f  The  defender  says,  that  it  has  been  transmitted  to  him  as  a  pertinenL    If  it  was  not  a  pertinent 
'  Bnginally,  when  did  it  become  a  pertinent  ?   Was  it  rendered  a  pertinent  by  dropping  it  out  of 
'  the  tide,  and  dropping  the  feu  duty  effeiring  to  it  ?   I  think  not.    I  think  there  was  no  point  to 
irtiich  they  can  direct  us,  at  which  it  became  a  pertinent,  if  it  was  not  so  originally,  and  I  think 
deaily  it  was  not  so  originally. 

But  still  there  are  certain  circumstances  in  the  case  which  are  peculiar,  and  I  cannot  help 
thinking  that  in  the  progress  of  these  titles,  blended  with  the  proceeding  by  creditors,  there  has 
been  more  or  less  inaccuracy  and  confusion  in  conveyancing,  and  that  we  are  now  asked  b>  give 
nore  effect  to  inference  and  conjecture  than  is  usual  m  such  cases.  1  do  not  thmk  it  necessary 
to  go  through  all  those  matters. 

I  must,  however,  notice  two  things— two  things  which  do  not  appear  in  the  title  deeds,  but 
have  been  alluded  to  already,  and  are  peculiar.    In  1654.  it  appears,  that  the  proprietor  at  that 
time  made  payment  of  his  feu  duty  for  the  three  previous  ycar^  and  the  certificate  of  his  having 
made  that  paymoit  refers  to  a  comparison  of  his  charter  with  an  account  said  to  hav6  been 
xttled  in  1653.    And  at  the  bottom  of  the  rartificate,  there  is  a  summing  up  of  the  amounts 
a^cable  to  the  different  twrtions  of  land,  and  there  the  lochs  are  mentioned,  but  mentioned  in 
a  very  peculiar  manner  which  I  do  not  find  in  ^y  of  the  titles.   The  sums  are  mentioned  as 
apfdying  to  the  different  lands,  and  then  at  the  end  we  have  the  lochs  and  fishing  grounds  of 
*  Bourhope.     Now,  what  the  fishing  grounds  of  Bourhope  mean  I  do  not  know.   The  certificate 
I  bears  that  the  payment  was  conformable  to  his  charter.    But  he  had  not  obtained  any  charter. 
\  It  must  have  been  the  charter  of  1607  which  contained  the  20s.  for  the  lochs  that  was  refored 
to,  but  he  had  obtained  no  right  to  the  lochs  ;  there  was  no  mention  of  them  or  of  the  2ar.  in  his 
title  or  in  the  Crown  charter  which  his  son  did  obtain  in  1673. 

Then  again  in  1823,  and  from  that  time  downwards,  Lord  Napier  has  been  paying  to  the 
lecipient  of  Crown  duties  the  sum  of  2ar.,  taking  receipts  as  for  the  lochs,  but  he  was  under  no 
oUigation  to  do  so.  In  the  first  places  there  was  no  mention  of  the  lochs  in  his  title,  and  in  the 
second  place  there  was  no  condition  in  his  title  for  the  payment  of  this  2ar.  It  was  a  merely 
vohintaty  proceeding  on  his  part  And  why  was  it  adopted  without  being  in  the  title  ?  I  think 
die  plain  inference  is,  that,  having  conceived  the  idea  of  connecdng  himself  in  some  way  with  the 
grant  of  1607,  this  proceeding  was  taken  voluntarily  in  order  to  aid  the  title  by  a  continuous 
payment  for  a  certam  length  of  time^  but  I  do  not  think  that  that  con  avail  the  defender  in  this 
cue. 

It  was  a  mere  nontaneous  payment  for  a  purpose,  it  was  not  a  thing  that  the  Crown  could 
exact  as  gainst  Lord  Napier,  and  therefore  1  attach  very  httle  weight,  if  any  at  all,  to  the 
payment. 

But  how  is  it  that  this  grant  of  the  lochs  has  dropped  out  altogether  Axim  the  titles  ?  On  the 
bm  of  it,  it  is  a  very  peculiar  kind  of  grant,  and  very  doubtful,  as  regards  the  legal  effect  of  it^ 
or  the  power  of  the  Crown  to  grant  it,  especially  as  agunst  the  rights  which  may  be  presumed 
to  have  been  in  the  riparian  proprietors.  It  seems  to  have  been  dropped  as  altogether  unavailing, 
ud  never  to  have  been  acted  upon. 

Then  as  to  possession.  Has  the  possession  which  is  set  up  established  a  separate  and 
independent  right,  or  does  it  amount  to  exclusive  possession  ?  I  shall  not  add  anything  upon 
that  subject  to  the  observations  which  have  been  made  already  by  my  noble  and  learned  friends. 
It  app^rs  to  me  that  there  has  been  nothii^  in  the  possession  of  Lord  Napier  which  may  not 
be  ascribed  to  his  right  as  a  riparian  proprietor.  Every  part  of  the  evidence,  I  think,  is  consist- 
o>t  with  that  posititm.  Then  there  have  been  exercises  of  right  or  exercises  of  use  by  other 
T^ttrians  which  have  not  been  stopped  or  prevenKd  by  him.  He  certainly  was  not  bound 
to  prevent  them.  In  courtesy  he  might  have  allowed  them  although  he  had  a  separate 
^t.  That  is  a  possible  supposition,  but  wbsn  we  are  inquiring  whether  what  he  did  was 
done  in  his  character  of  riparian  proprietor,  and  whether  wliat  others  did  was  done  in  fhek 
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character  of  riparian  proprietors,  the  fact  that  there  was  no  obstraction  on  his  part  to  such 
apparent  exercise  of  rights  by  them  is  indicative  of  their  possessing  the  rights  which  they 
apparently  exercised.  I  therefore  think,  my  Lords,  that  the  right  by  possession  alleged  has  not 
been  established,  and  I  think  that  the  interlocutor  appealed  from  must  be  reversed.  I  am  not 
surprised  that  there  has  been  a  difference  of  opinion  in  this  case,  seeing  the  way  in  which  the 
matter  has  been  dealt  with  since  1607  in  the  titles  and  otherwise  ;  but,  upon:the  whole,  with  all 
deference  to  the  learned  Judges  composing  the  majority  in  the  Court  below,  and  for  whoK 
opinion  I  entertain  every  possible  respect,  I  cannot  arrive  at  the  conclusion,  thst  the  right  of 
Lord  Napier  has  been  established.  In  this  case  it  was  necessary  for  him  to  make  out  his  ri^it. 
He  set  up  an  exclusive  title  and  right  as  against  what  would  be  the  ordinary  construction  of  the 
titles  of  other  parties,  and  he  having  failed  in  that,  I  see  no  alternative  but  to  reverse  the  jndgmcst 
of  the  Court  or  Sessicm. 

Lord  Cairns.— My  Lords,  I  entirely  agree  with  the  opinions  expresKd  by  your  Lordships; 
and  inasmuch  as  the  reasons  I  proposed  to  offer  you  in  support  of  that  view  have  been  entiKly 
exhausted  by  what  has  been  already  said,  and  more  especially  by  my  noble  and  learned  fiicDd 
who  has  just  sat  down,  I  do  not  think  I  should  he  justified  in  going  over  the  same  grounds  agaia. 
I  simply,  therefore,  wish  to  give  my  adhesion  to  the  mcrtion  proposed  to  be  made. 

Interlocutors  appealed Jrom  reversed,  with  declaration. 

The  declaration  in  the  order  of  the  House  was  as  follows :  "  That  Mr.  Scott  has,  along  with  tbe 
other  proprietors  whose  lands  lie  around,  and  border  on  the  same,  a  joint  .right  or  conums 
property  in  St.  Mary's  Loch,  and  the  Loch  of  the  Lowes,  and  a  joint  right  of  using  boats,  fowling 
nshing,  floating  timber,  and  exercising  all  other  rights  in  or  over  the  said  lochs,  and  that  Lad 
Napier  has  no  exclusive  right  either  w  property  or  of  use  in  or  over  the  said  lochs  or  either  tf 
them,  and  that  the  defender  Lord  Napier  should  be  decerned  and  ordained  to  desist  and  cease 
from  mfdesting  and  interruptine  the  appellant  in  the  exercise  of  any  of  the  rights  aforesaid,  and 
further,  that  the  appellant  shomd  be  entitled  to  the  expenses  in  the  Court  bek>«^  but  that  there 
ad^ould  be  no  costs  of  this  app^,  and  that  the  cause  be  remitted  to  the  Court  of  Session  to  do 
therein  as  should  be  just  and  con»stent  with  this  declaration  and  judgment.^ 

Appellant's  Agents^  Scott,  MoncreifT,  and  Dalgety,  W.S.  ;  Connell  and  Hope,  Westminster. 
—Respondent's  Agents^  Hunter,  Blair,  and  Cowan,  W.S. ;  Preston  Karslak^  Regent  Street 
London. 


JULY  15,  1869. 

Donald  Campbell,  Appellant,  v.  The  Earl  of  Dalhousie  and  Otheis^ 
Trustees  of  The  Earl  of  Breadalbane,  Respondents. 

Process — ^Exhibition  of  Documents — Title  to  Sue — Production  not  within  power  Witness— 
5  and  6  Vict  c  69—32  Vict.  c.  20 — In  course  of  a  suit  in  England  to  perpetuate  testimony^ 
pursuer  applied  to  the  Court  in  Scotland  to  order  A.  B.^s  trustees,  •who  were  not  parties  to  fi* 
suity  to  appear  be/ore  the  examiner  appointed  by  the  Court  of  Chancery,  and  produce  certai* 
documents  in  their  possession.  The  trustees  of  A.  B.  had  no  power  to  getthedoeummtsalludei 
to,which  "uere  in  a  muniment  room  of  the  late  A.  B.,and  the  title  to  which  was  then  questioned 
by  a  third  party,  and  the  list  of  documents  called for  was  mainly  a  fishing  list. 

Held  (affimrting  judgment),  The  Statutes  %  and  t  Vtct.  c.  (y<),  and  22  Vict.  c.20fdidMot  authoriu 
the  order  ctsk^l  for,  as  the  parties  had  no  power  to  produce  the  documents. 

The  petitioner  appealed  against  the  interlocutor  of  the  Court  of  Session,  which  refused  the 
prayer  of  bis  petition.  The  petition  had  asked  the  Court  to  order  the  examination  of  the  trustees 
of  the  late  Earl  of  Breadalbane  before  the  examiner  appointed  by  the  Court  of  Chancery,  and 
also  prayed,  that  the  said  trustees  should  produce  and  exhibit  the  papers  and  writings  mentioned 
in  the  subpoena  duces  tecum  set  out  in  the  petition,  of  such  of  tbe  said  papers  and  writings  as 
were  in  their  custody,  possession,  or  power. 

The  appellant  in  his  prmted  case  stated  the  following  reasons  for  reversing  the  interlocutor  of 
the  Court  below 1.  Because  the  appellant  was  by  virtue  of  the  Statute  5  and  6  VitL  c  69^ 


^  See  previous  report  6  Macph.  632  ;  39  Sc.  Jar.  478  ;  40  Sc.  Jur.  329.  S.  C  L.  K.  i  Sc 
.Ap.  462 :  7  Macph.  H.  L.  loi :  41  Sc.  Jur.  584. 
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emitled  to  perpetuate  testimony  which  might  be  material  for  establishing  his  claim  or  right  to 
tbe  honours,  titles,  and  dignities  of  the  Earl  of  Breadalbane  and  others,  on  the  death  of  his  elder 
farocher  without  male  issue.  2.  Because  the  remedy  of  the  Statute  5  and  6  Vict.  c.  69,  is  not 
fimited  to  the  perpetuating  of  mere  oral  testimony,  but  extends  to  the  exhibition  and  proof  of 
wriitra  documoits  material  to  tbe  claim,  and  the  appellant  would  have  been  entitled  to  examine 
witnesses  in  England,  and  require  them  to  bring  to  the  examiner  any  written  documents  in  their 
possession,  custody,  or  power,  and,  subject  to  any  just  exceptions  the  witnesses  might  have,  to 
produce  or  exhibit  the  same  before  the  examiner.  3.  Because  the  remedy  given  by  the  Statute 
22  VicL  c.  20^  is  of  an  ancillary  character,  and  the  appellant  having  obtained  an  order  in  the 
■cincipal  suit  for  the  examination  of  witnesses  in  Scotland,  was  entitled  to  apply  to  the  Court  of 
Session  for  the  auxiliary  remed^r  of  the  Statute  23  Via.  c  20,  and  it  was  part  of  the  auxiliary 
mwdy  given  by  the  last  mentioned  Statute  that  the  Court  should  direct  the  production  of 
■ritings  or  other  documents  by  the  witnesses  who  might  be  examined.  4.  Because  it  was  the 
4nty  of  the  Court  of  Session  to  assist  in  carrying  out  the  order  of  the  Court  of  Chancery  for  the 
examination  of  witnesses,  without  regard  to  the  qttestion,  whether,  by  the  law  of  Scotland,  the 
^ipellant  would  have  been  entitled  to  tbe  possesion,  production,  or  exhibition  of  the  papers,  or 
could  have  instituted  any  proceedings  in  Scotland  for  the  purpose  of  compelling  their  production 
CK-  exhibition.  5.  Because  the  appellant  did  not  seek  to  have  possession  or  production  of  the 
writings  and  documents  in  the  sense  imputed  to  the  term  production  in  the  Court  below,  but  he 
soogfat  merely,  that  the  writings  should  be  exhibited  and  dealt  with  as  they  would  have  been  in 
Ei^land  under  a  subpcetia  duces  tecum.  6.  Because  the  writings  contained  in  the  charter  room 
at  Taymouth  Castle  were  in  the  possession  or  within  the  custody  or  power  of  the  respondents, 
tbe  trustees  of  the  late  Marquis  of  Breadalbane,  and  tbe  trustees  were  bound  to  search  for  the 
documents  and  writings  mentioned  in  the  schedule  served  upon  them,  and  to  bring  these  writings, 
tx  such  of  them  as  they  should  find,  with  them,  for  the  purposes  of  the  examination. 

Anderson  Q.C..  Prentice  Q.C,  and  SteeUt  for  the  appellant 

Tbe  counsel  for  the  respondents  were  not  called  upon. 

Sol.  Gen.  (Young),  Sir  R.  Palmer  Q.C.,  and  Melltsh  Q.C,  for  the  Earl  of  Dalhousie. 

PearsoHy  Q.C,  and  Agneta^  for  the  trustees  of  the  late  Earl  of  Breadalbane. 

Lord  Chancellor  Hatherlsy. — My  Lords,  the  orderwhich  is  complained  of  in  the  present 
case  is  an  order  of  the  Court  of  Session,  by  which  they  declined  to  give  any  relief  to  the  appellant 
on  a  petition  which  is  presented  praying,  that  the  Earl  of  Dalhousie  and  others  might  be  ordered 
"  to  search  for,  and  to  exhibit  before  tbe  examiner  appointed  by  the  Court  of  Chancery,  the 
vritiags  and  other  documents  above  mentioned  and  described  in  exhibit  (A)  referred  to  in  the 
depositions,  or  such  of  the  said  writings  and  documents  as  are  in  their  custody,  possession,  or 
power,  and  if  it  shall  appear  to  your  Lordships  to  be  necessary  so  to  do  in  order  to  give  due 
effect  to  the  said  order  or  to  the  prayer  of  this  petition,  to  grant  diligence  for  tbw  production  of 
the  foresaid  writings." 

Now  the  gentlemen  against  whom  this  order  is  asked  are  not  in  any  way  parties  to  any  suit 
or  litigation  whatever.  They  are  simply  witnesses  who  are  subpoenaed  in  the  course  of  the 
proceedings  in  a  suit  in  which  a  bill  was  filed  in  England  for  the  purpose  of  perpetuating 
testimony  with  regard  to  possible  rights  to  the  earldom  of  Breadalbane,  which  may  arise  to  the 
appellant  in  the  case  of  the  death  of  his  )»-other  without  issue.  A  bill  having  been  filed  to 
perpetuate  testimony,  certain  proceedings,  upon  which  it  is  not  necessary  for  me  to  dwell  at  any 
Kngth,  took  i^ce  in  the  Court  in  England.  All  that  it  is  essential  to  otraerve  is,  that  ajw^^oiM 
duces  tecum  was  issued  with  which  the  Vice  Chancellor  Stuart  dealt  in  a  parttcubr  manner. 

That  order  of  the  Vice  Chancellor  was  discharged  by  the  Lords  Justices,  and  especially  Lord 
Justio:  Turner,  saying,  that  they  remitted  it  entirely  to  the  Court  tn  Scotland,  and  that  the 
application  should  be  made  in  Scotland,  that  the  witnesses  were  out  of  the  jurisdiction  of  the 
Omrt  of  England,  and  that  it  was  for  the  Court  in  Scotland  to  say  what  was  right  and  proper  to 
be  flonc.  The  following  passage  occurs  in  the  Lords  Justices'  iudgment.  Lord  Justice  Turner 
says: — There  is  therdbre  a  distinct  power  (as  I  understand  this  Act)  given  to  the  Court  (of 
S^sion)  in  Scotland,  where  the  Courts  in  England  have  considered  testimony  to  be  necessary 
for  the  purposes  of  the  suit  in  England,  to  compel  the  attendance  of  witnesses  for  the  purpose 
of  giving  that  testimony ;  and,  as  I  understand  the  Act  of  Parliament,  to  compel  the  production 
of  documents  for  the  purposes  of  that  examination.  For  I  think  that  clause  'or  for  the 
production  of  documents  must  be  understood  to  mean  for  the  production  of  documents  for  the 
purpose  of  the  elimination." 


The  circumstances  of  this  case  are  certainly  somewhat  singular.  It  behoves  us,  I  think,  to  be 
very  careful  in  watching  over  the  course  of  procedure  under  the  powers  given  by  the  Act  of  the 
Sth  and  6ih  of  die  Queen,  and  the  extensive  jurisdiction  which  is  afterwards  given  to  foreign 
Courts  by  the  sad  and  23d  of  the  Queen-  It  was  not  intended,  I  apprehend,  by  these  Acts  to  give  a 
fitigant,  who  wished  to  perpetuate  testimony  as  against  a  person  with  whom  he  contemplated 
Ut^ioD  afterwards,  rights  of  any  stronger  character  than  those  which  would  be  possessed  by  him 
in  cue  the  defendant  were  an  actual  detaidant  in  a  suit,  and  there  were  no  obstacles  to  the 


Digitized  by 


1706 


REPORTS  OF  SCOTCH  APPEALS. 


immediate  prosecution  of  the  suit,  and  where  the  proceediog  was  simply  to  enforce  those  rigbti 
against  the  defendant.  It  was  not  intended  in  any  way  to  enlarge  the  rights  which  he  mi^ 
possess,  and  I  cannot  help  thinking,  that  throughout  the  whole  course  of  these  proceedings  thoe 
IS  abundant  evidence,  in  the  facts  as  they  stand  before  us,  of  an  intention  on  the  part  of  this 
appellant  to  press  this  Act  of  Parliament  to  an  extent,  which  certainly  appears,  as  far  as  1  itad 
the  Act,  to  be  very  foreign  to  the  objects  contemplated  by  that  Act.  He  has  an  opponent  against 
whom,  when  the  due  time  comes,  he  sees  that  he  shall  have  a  case  to  make,  and  the  course  wbich 
he  takes  at  present  is  this  :  He  says — I  will  summon  as  witnesses  all  those  who  are  in  possess ca 
of  documents  which  relate  to  the  property  and  the  title  of  my  opponent  or  of  myself,  and  1  vil 
not  (perhaps  "  cannot,"  seeii^  that  the  time  for  the  litigation  has  not  yet  arisen)— I  cannat 
proceed  against  my  opponent  himself  in  person  with  reference  to  the  production  of  docamam 
relating  to  this  title ;  bat  this  I  win  do :  I  will  find  out  who  is  in  custody  of  the  documents  iriiiiA 
relate  to  the  title  in  question,  and  I  will  sammon  them  as  wimesses  to  produce  those  documeni^ 
not  for  the  purpose  in  any  way  of  obtaining  information  especiaUy  from  them  with  relation  to 
the  matters  to  which  the  documents  may  refer,  but  simply  because  they  are  the  persons  in  custody 
of  those  documents,  and  1  shall  be  able  to  obtain  from  them  at  once  a  mass  of  information  whidi 
undoubtedly,  if  I  were  in  a  position  to  litigate  the  title  immediately  with  my  opponents,  I  shodd 
not  be  able  to  get  h-om  my  opponents.  Because,  of  course,  when  parties  are  in  immediate 
litigation,  you  cannot,  on  such  allegations  as  are  here  made,  investigate  your  opponent's  titir 
deMls.    I  think,  therefore,  that  the  case  is  one  which  ought  to  be  jealously  watchued. 

That  being  so,  the  course  which  has  been  taken  is  this  :  Having  obtained  a  subp<na  dmo 
tecum  in  England,  and  finding  that  some  of  the  witnesses  were  resident  abroad,  the  appellut 
wished  to  avail  himself  of  the  Act  of  zid  and  23d  of  the  Queen,  and  he  proceeds  to  appiy  toifce 
Scottish  Court  for  an  order  to  examine  those  witnesses,  and  to  compel  them  to  search  for  and 
produce  any  documents  in  their  possession.  He  having  made  that  application,  the  Court  in  the 
first  instance  thought  it  right  to  ^rant  him  simply  a  power  of  examination.  The  witnesses 
therefore  were  ordered  to  be  exammed,  but  the  rest  of  the  ai^cation  was  either  postponed  or 
passed  by.  That  bein^  so,  he  luoceeded  to  examine  the  witnesses,  and  in  so  doing  <rf  coune  be 
bad  fiill  power  to  put  himself  in  exact  possession  of  all  the  facts  with  rdaticm  to  the  docomass 
which  be  desired  to  have  produced,  and  which  he  mi^t  think  of  importance  either  as  nffois 
their  possession,  or  as  regards  the  power  or  otherwise  of  the  witnesses  over  them,  in  order  that 
he  might  make  a  further  application  to  the  Court  upon  a  matter  which  hitherto  they  had  not 
Substantially  dealt  with. 

Accordingly  some  correspondence  takes  place  between  the  appellant's  solicitor  and  the  solicitor 
to  the  gentlemen  who  had  been  summoned  as  witnesses,  those  gentlemen  being  the  trustees  under 
the  wiU  of  the  late  Marquis  of  Breadalbane,  and  having  in  that  sense  become  possessed  oftheheyd 
his  muniment  room  at  Taymouth  Castle,  in  which  muniment  room  were  contained  documents  viiid 
the  appellant  considers  important  to  his  case.  The  correspondence  between  the  solicitors  takes 
such  a  form  as  plainly  and  sufficiently  indicates  what  the  real  point  in  contest  is.  The  point  in 
contest  is  really  confined  simply  to  those  documents  at  Taymouth  Castle,  and  it  appears  evident 
from  the  fact  of  Lord  Jerviswoode  being  selected  as  one  witness  without  calling  upon  the  odier 
trustees  to  appear,  that  it  was  understowl,  bcAh  by  the  appellant  and  by  those  who  acted  for  die 
respondents,  the  trustees,  that  the  whole  matter  in  dispute  between  them  was,  whethvornMAe 
trustees  should  produce  the  documents  iriiich  they  as  trustees  had  obtained  under  the  will  of  the  lue 
Lord  Breadalbane,  namely,  the  documents  in  Taymouth  Castle.  That  I  apprehend  is  appanst 
to  everybody,  because  ^rou  find  a  letter  dated  the  2nd  of  August  &om  Messrs.  Davidstn  and 
Syme,  who  act  as  solicitors  for  the  respondents,  to  Messrs.  Steele  and  Son,  who  act  for  tbe 
appelUnts,  saying  "  We  are  not  prepared  to  state  that  any  of  the  papers  you  refer  to  are  underoar 
control,  nor  even  that  they  exist  at  all.  After  the  recent  decision  of  the  House  of  Lords,  we  questica 
our  being  entitled  to  part  with  any  of  the  Breadalbane  papers,  unless  with  tbe  consent  of  tbe  Bad, 
or  an  order  pronounced  in  a  suit  to  which  his  Lordship  is  a  party.  You  are  aware  his  Lordship 
has  a  suit  in  the  Scotch  Courts  against  our  clients  for  delivery  of  all  tbe  papers,  which  tends  to 
complicate  matters.  We  would  be  very  glad  if  your  client  and  tbe  Earl  could  arrange  as  to  tbe 
papers,  whatever  they  may  be,  being  delivered  over  to  one  or  other  of  them  or  to  a  neutral  party, 
and  have  no  donbt  our  clients  would  readily  order  us  to  give  effect  to  such  an  uiaage- 
ment." 

Then  there  is  another  letter'from  Messrs.  Davidson  and  Syme,  also  to  Messrs.  Steele  and  Sons, 
of  the  3rd  of  August,  in  which  they  say  this :  "  We  wrote  to  you  yesterday,  and  are  now  advised 
by  our  English  correspondents  that  neither  we,  nor  our  clients,  the  trustees  of  the  late  Marquess 
of  Breadalbane,  would  be  in  safety  to  produce  to  your  clients  any  of  the  pB-pers  in  their  or  oar 
possession,  or  under  their  control,  withotit  a  special  order  to  that  eflect.'  Then  diey  say  th"' 
''You  are  already  aware  that  the  trustees  personally  have  none  of  the  papers  wanted," 
indicates  what  the  papers  were,)  "  but  once  an  order  for  them  is  obtained,  we  will  cause  nt**^ 
to  be  made  for  them  where  they  are  likely  to  be,  if  they  exist  at  aU." 

Then  in  the  next  letter,  dated  the  9Ch  of  August,  tlw  solicitors  for  the  appellant  say  the  object 
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4  ezamiDing  Lord  Dalhousie  (vho  is  one  of  the  trustees)  is  to  procure  the  production  of  such 
fcinaeBts  as  are  in  Taymouth  Castle,  and  are  important  as  evidence  in  the  case. 

Then  in  answer  to  that  Messrs.  Davidson  And  Syme  say,  "  Lord  Dalhousie  not  having  a  angle 
decament  in  his  possession  connected  with  the  Breadalbane  estates,  you  may  safely  assume  tmt 
kcaanot  produce  them.  The  key  of  the  room  at  Taymouth  Castle  in  which  there  are  a  variety 
■f  papers  was  delivered  to  ns  after  the  funeral  of  the  late  Marquess,  and  upon  an  order  of  the 
Coort  of  Session  we  would  be  bound  to  produce  the  deeds  or  papers  to  such  parties  as  the  Court 
■i^t  name."  Then  there  is  a  further  correspondence,  much  to  the  same  enect,  from  all  which 
jtis  clear  and  plain,  that  the  matter  is  reduced  to  a  v^  simple  issue,  namely,  whether  or  not  the 
ftKtees  are  bound  as  witnesses  to  produce  the  papers  which  are  at  Taymouth  Castle,  and  what 
iaikes  it  more  plain,  is  the  fact,  that  the  appellant  is  content  to  take  any  one  of  the  trustees  as  a 
rMDCss,  because  it  appears  from  the  subsequent  correspondence,  that  the  private  or  personal 
jWimation  of  any  one  of  the  trustees  is  not  regarded  as  of  any  importance  in  the  litigation 
'ktween  the  parties,  but  all  depends  upon  the  papers,  and  that,  therefore,  they  may  just  as  well 
tke  one  of  the  trustees  as  the  whole,  and  it  is  finally  settled  and  agreed  between  the  parties, 
Au  Lord  Jerviswoode,  as  one  of  the  trustees,  shall  be  the  person  selected.  He  is  accradingly 
idected,  and  the  appellant  has  it  in  his  power  to  procure  from  Lord  Jerriswoode  all  such 
bfaRDidon  as  he  may  think  important  or  proper  with  rrierence  to  the  matters  in  question  before 
inceeding  to  aiqpl^  again  to  the  Court  with  regard  to  those  papers. 

In  that  examination  with  reference  to  the  papers,  Lord  Jerviswoode  mentions  the  disposition 
made  by  the  wUL  He  says  the  disposition  contains  a  general  disposition  of  heritable  and 
Dcneable  property.  The  trustees  took  possession  of  the  property  so  disposed,  and  the  trustees 
Inn  since  carried  on  the  administration  of  the  trust.  A  list  of  papers  is  exhibited  which  is 
certainly  a  list  of  a  most  extraordinary  character,  with  reference  to  a  founding  of  a  motion  for 
a  oApenia  duces  tecum.  The  list  is  plainly  a  fishing  list,  suggesting  everything  which  the 
ii^uity  of  a  reader  could  suggest  with  reference  to  documents  that  might  possibly  be  found  in 
Tajnwnith  Castle  ;  and  the  only  question  founded  upon  that  is,  whether  Lord  Jerviswoode  has 
or  has  not  the  documents  there  referred  to  ?  There  are  few,  very  few,  which  are  specifically 
described.  The  first  few  documents,  comprising  tetters  patent  and  deeds  of  entail  down  to  the 
Ifth  paragraph,  certainly  appear  to  be  specifically  described ;  but  after  that  came  a  long  series 
•f  generu  headings,  such  as  various  letters  and  correspondence  which  have  passed  for  two 
cettnries  in  the  family,  and  any  of  those  letters  contaming  any  reference  to  the  first  Earl  and 
hb  son  about  two  centuries  ago.  Then  there  are  a  number  of  other  things  headed  in  the  same 
vqTf  as  "  Various  Deeds  and  Documents,"  and  other  things  of  that  sort,  which  are  plainfy  intended 
k  sweep  in  all  the  information  which  could  possibly  be  obtained  from  the  trustees.  That  is  the 
in  which  is  {^ven  as  the  foundation  for  this  application  to  search  the  muniment  room  of 
Taymoath  Outle,  and  to  ransack  the  whole  of  that  muniment  room  for  the  benefit  of  the  plaintiff 
ia  bis  present  investigation.  It  is  that  which,  I  think,  justifies  one  in  saying,  that  certainly  the 
Statute  would  be  pressed  to  its  extremes!  limit,  if  it  were  carried  to  such  an  extent  with  regard  to 
information  to  be  obtained  from  witnesses  by  an  application  for  a  svbp<ma  ducts  tecum. 

Pniceeding  with  the  evidence  given  by  Lwd  Jerviswoode,  he  is  asked  afterwards  about  the 
letters.  He  says,  "  I  am  not  aware  whether  there  is  or  is  not  a  charter  room  at  Taymouth  Castle. 
1  do  not  know  where  the  titles  and  family  papers  were  preserved.  Messrs.  Davidson  and  Syme, 
Writers  to  the  Signet,  are  the  agents  to  the  trustees.  I  have  been  informed  by  them  that  a  list 
of  documents  and  papers,  which  the  plaintiff  desires  to  have  now  exhibited,  has  been  communicated 
totfaem  as  agents  bxt  the  trustees,  and  that  list  I  have  now  received  from  Mr.  Bogle,  of  the  fiirm 
of  Davidson  and  Syme.    I  have  none  of  these  documents  or  papers  with  me." 

Then  the  question  is  asked — Are  the  trustees  willing  to  exhibit  before  the  examiner  the 
docnmeDts  and  papers  specified  in  that  list,  or  any  of  them  ?  Lord  Jerviswoode  answers — "  I 
cantot  answer  for  the  trustees  as  a  body.  I  am  only  one  of  the  number.  I  have  not  directed 
uy  search  to  be  made  for  these  documents  or  papers,  or  any  of  them  ;  and  I  am  not  aware  of 
ny  search  having  been  made.  I  am  not  aware  that  the  trustees  are  in  possession  of  any  of  the 
wcuments  wjpapers  referred  to,  but  if  so,  L  as  ui  individual  trustee,  have  no  objection  to  their 
^Utton.  liie  call  made  by  the  plaintiff  for  the  documents  and  papers  referred  to  was  under 
toe  consideration  of  myself  and  Mr.  Currie  as  a  quorum  of  trustees,  and  we  arranged  to  take  the 
"pinioo  of  counsel  for  our  guidance.' '  Then  he  says,  "  I  cannot  say  that  the  trustees  are  prepared 
to  make  a  search  for^tbe  documents  and  papers  c^ed  for,  or  if  found  to  exhibit  them.  There 
^  a  key  taken  possession  of  by  the  trustees  after  the  late  Marquess's  death,  which  was 
wdersiood  to  be  the  key  of  the  charter  room  at  Taymouth  Castle.  This  key  was  in  the  hands  of 
Messrs.  Davidson  and  Syme  as  agents  for  the  trustees.  It  is  still  in  their  hands.  I  have  not 
•*«  at  Taymouth  Castle  since  the  death  of  the  late  Marquis.  The  documents  now  produced, 
"a'ted  A.,  is  the  list  of  the  documents  and  papers  referred  to  by  me.  There  has  been  no  search, 
*  far  as  I  am  aware,  of  the  room  of  Taymouth  Castle  understood  to  be  the  charter  room,  for 
*»y  of  the  documents  or  papers  in  said  list.  I  cannot  say  that  the  trustees  will  undertake  a 
*uch  of  this  room.    I  may  say  that  they  will  not  make  such  a  search  unless  under  the  authority 
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In  the  mean  time  Lord  Breadalbane  had  been  made  a  party  to  the  tnU  for  peqxtuating  testimony, 
and  Lord  Jervisvoode  is  cross-examined  on  behalf  of  Lord  Breadalbane.  On  his  cross- 
examination  he  says,  "  Without  judicial  authority  the  trustees  will  certainly  not  exhit»t  any  of  the 
documents.  I  do  not  know  of  my  own  knowledge  that  there  is  a  charter  room  at  Taymoodi' 
Castle,  but  1  believe  that  there  is  from  information.  I  am  aware  that  the  custody  and  control  ofj 
the  charter  room  and  its  contents  (this  is  important)  are  claimed  by  the  present  Earl  m 
Breadalbane."  On  re-examination  Lord  Jerviswoode  says,  "  I  understand  the  reason  why  ibc! 
trustees  will  not  search  for  or  exhibit  the  documents  or  papers  calledfor  without  judicial  authority,^ 
to  be,  because  there  is  a  question  raised  as  to  the  party  who  has  a  right  to  the  documents  in  tlw; 
charter  room  or  connected  with  the  family  or  estate,  and  that  they  think  it  proper  to  do  nothii^ 
in  the  matter  without  authority." 

Therefore  you  have  Lord  Jerviswoode  stating,  that  his  reason  for  the  non-search  in  tbecbana 
room,  and  the  consequent  non-{»'oduction  of  the  documents,  (for  he  knew  nothing  until  be  had! 
searched.)  is,  that,  although  the  trustees  have  the  key  of  the  room,  there  is  a  dispute  (he  doni 
not  precisely  say  a  litigation)  between  them  and  Lord  Breadalbane,  or,  at  all  events,  ibe  other; 
claimant,  who  is  in  possession  of  the  propo-ty,  with  regard  to  the  right  to  the  possessioa  d  tbe ; 
deeds.  It  is  upon  Uiis  answer  oi  Lord  Jerviswoode  that  the  petition  was  presented,  towhictadci 
Court  in  Scotland  refused  to  accede,  and  it  is  that  decision  of  the  Court  which  your  Lorddiys 
are  now  asked  to  reverse. 

In  the  petition  itself  there  is  stated  the  litigation  between  the  present  possessor  of  the  essK 
and  the  trustees  with  reference  to  the  custody  of  those  documents.  We  know,  therefore,  od  Ac 
fkce  of  the  proceedings  themselves,  and  without  going  any  further,  that  there  is  a  litigation  pendo^ 
and  that  when  the  application  was  made  to  the  Court  of  Session,  there  was  a  litigation  pendiq 
between  the  trustees  and  the  persons  in  possession  of  the  estate,  and  of  the  castle  where  ib^ 
muniment  room  is  of  which  tbe  trustees  possess  the  key,  as  to  whether  or  not  he  is  really  entitled 
to  the  possession  of  these  deeds.  Further  than  that,  since  the  presentation  of  the  petition  oB 
the  26tli  November  1867,  and  the  judgment  given  on  the  i8th  March  following,  another  proceeding 
took  place  in  which  an  interdict  was  asked  for  against  the  Earl,  because  he  had  threatened  to  1 
enter  into  this  muniment  room,  and  in  some  way  to  deal  with  it   And  in  the  pleading  which  took  | 

Elace  upon  that  proceedmg,  the  Karl  positively  again  asserts  (besides  having  asserted  ii  in  li 
tigadon  of  his  own)  that  neither  the  trustees  nor  any  one  else  but  himself  had  any  ri^  ta 
approach  that  muniment  room  at  all.   We  are  further  informed  by  tbe  respondents,  the  trusteev 
that  as  a  matter  of  iact,  and  to  this  the  Earl  accedes,  although  it  is  a  matter  upon  which  I  think 
it  would  perhaps  be  hardly  necessary  to  rely,  because,  there  being  a  positive  litigation,  and  ditJ 
title  being  distinctly  in  dispute,  it  would  be  impossible  to  say,  when  tbe  Earl  is  in  possession  of  I 
the  castle,  and  is  disputing  the  right,  that  those  documents  were  in  possession  of  the  trustees  it| 
all  for  the  purpose  of  a  subpoena  duces  tecum;  but  independently  of  the  Earl's  having  possessioi 
of  the  castle  itself,  he  has  put  a  special  lock  upon  this  particular  room,  so  as  to  debar  the  tnsieeti 
from  access  to  that  room  without  his  concurrence.    Now,  in  that  state  of  circumstances,  if  all 
that  had  been  detailed  by  Lord  Jerviswoode  occurred,  there  could  be  no  doubt  whatsoever,  that  i 
no  Coiut  whatever  would  say,  that  under  a  5ubp<rna  duces  tecum  you  could  compel  those  pei^oas 
to  take  any  steps  to  solve  the  question  of  right  which  is  in  litigation  when  it  is  brought  to  ia 
legitimate  conclusion.    But  to  deal  with  the  case  as  if  it  were  already  solved,  and  to  stand  upas 
what  may  be  argued  (if  it  could  be  argued  successfully  before  decision)  to  be  the  legal  possessidS 
of  the  trustees,  and  to  say  that  because  they  may  have,  by  virtue  of  having  the  key  of  the  nomi 
some  claim  or  other  to  the  possession  of  the  documents,  they  are  therefore  in  a  condititn  >> 
which  they  can  comply  with  the  exi^ncy  of  a  subpoena  duces  tecum^  is  impossible.    It  is  peifecdf 
manifest  that  the^  can  do  no  such  thing.    It  is  penectljf  manifest,  that  in  this  state  of  things,  that 
is  a  legitimate  Utigation  not  raised  coUusively,  as  it  is  suggested  that  it  might  be  done,  bnt  & 
is  not  done  here  for  the  mere  pm-pose  of  escapii^  from  the  exigency  of  a  suopcena  duces  tetwrn, 
but  a  real  bond  fide  litigation  carried  on  between  the  Earl  and  the  trustees  with  regard  to  thi 
possession  of  these  very  documents  ;  and  what  your  Lordships  are  now  asked  to  do  is  to  itvese 
the  decision  of  tbe  Coiu't  of  Session,  which  has  declined,  under  this  peculiar  state  of  cirennistance^ 
to  order  a  search  for  the  documents,  or  the  production  of  them. 

I  confess,  my  Lords,  that  it  appears  to  me,  that  if  there  had  been  (as  there  possibly  might  hatt 
been  under  the  peculiar  circumstances  of  the  case)  some  difficulty  of  atechnical  natureorothff- 
wise,  from  the  fact,  that  the  Judges,  as  has  been  contended,  had  up  to  the  present  moment  giit)! 
no  order  whatever  for  the  production  of  the  papers  to  be  produced,  and  had  suspended  anyordc 
as  to  the  production  of  the  papers,  there  might  have  been  some  question  as  to  whether  an  Mda 
of  that  kind  ought  or  ought  not  to  be  made,  supposing,  that  it  could  in  any  way  have  reasonably 
been  suggested,  that  there  were  such  papers,  or  that  there  were  any  other  points  which  mighi 
possibly  arise  as  between  the  appellant  and  those  witnesses  who  were  summoned,  calling  for  t^* 
intervention  of  your  Lordships*  House  in  order  to  redress  a  grievance  arising  from  the  {»tx:edi)re 
of  the  Court  in  Scotland,  or  to  obviate  any  defect  which  would  arise  to  justice  in  consequence  of 
having  no  substantial  order  for  the  production  of  the  papers.   The  correspondence,  and  aO  dut 
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:  in  the  case,  shev^,  that  the  papers  in  the  muniment  room  at  Taymoutfa  Castle,  and 
oe,  are  in  question ;  and  the  correspondence  shews,  that  so  little  are  any  of  the  trustees 
if  acquainted  with  the  matter,  that  the  parties,  by  consent,  and  properly  by  consent, 
at  to  take  the  evidence  of  one  of  the  trustees  as  the  evidence  of  all,  inasmuch  as  any 
had  the  same  knowledge  as  all  had,  which  was  in  truth  no  knowledge  at  all  of  any- 
d  the  fact,  that  there  was  a  muniment  room  with  papers  in  it ;  and  when  they  pro- 
» press  Lord  Jerviswoode  with  respect  to  that  matter,  it  is  quite  true,  that  the  case  which 

>  vas  only  this,  that  he  would  not  make  the  search  or  produce  the  documents  without  the 
[the  Court.   But  at  the  same  time  he  informed  those  who  were  examining  him,  that  his 

'  uking  that  course  was,  that  the  whole  matter  was  in  litigation  between  the  trustees 
Breadalbane,  and  he  therefore  threw  it  upon  those  who  were  cross-examining  him  to 

•  matter  further ;  and  when  we  do  so,  and  we  come  to  see  the  facts  before  us,  even  as 
1  the  petition  itself,  we  find  the  facts  to  be,  that  there  is  such  a  litigation  existing,  and 

fore  legally  in  point  of  law,  as  well  as  physically  in  point  of  fact,  those  documents  are 
I  as  the  Court  could  by  any  possible  means  call  for,  and  that  they  would  have  been  taking 
liich  would  have  been  utterly  informal,  and  utterly  unnecessary,  and  which  in  the  result 
Jteliad  no  beneficial  effect  whatever  as  regards  the  administration  of  justice,  if  they  had 
1  a  formal  order,  that  the  witnesses  were  to  search  for  and  examine  those  things,  while 
'  were  matters  which  could  not  be  investigated  by  them,  and  the  documents  could  not 

■  to  me,  therefore,  that  all  that  is  right  and  just  has  been  achieved  between  these 
'  ihe  order  which  has  been  made,  and  that  therefore  that  order  should  be  allowed  to 
1  that  the  appeal  should  be  dismissed,  and,  I  should  suggest  to  your  Lordships,  with 

I  CoLOKSAV. — My  Lords,  I  have  no  doubt  at  all,  that  the  interlocutor  of  the  i8th  March 

ejudgment  appealed  from,  was  the  proper  order  to  be  pronounced  in  the  circumstances 
the  case  then  stood.    It  is  unnecessary  to  go  through  all  these  letters  and  papers, 

\f  after  the  detail  which  has  now  been  given  by  my  noble  and  learned  friend ;  but  I 
:  it  is  perfectly  manifest,  that  the  object  of  this  proceeding  was  to  obtain  access  to  the 
t  in  the  charter  room  at  Taymouth  Castle,  and  to  get  aom  the  trustees  authority  to 

Ithose  doniments,  or  to  get  from  them  the  production  and  exhibition  of  those  documents 

[to  make  them  available  for  other  purposes. 

Jc,  that  there  is  no  question  raised  about  documents  other  than  those  which  were  supposed 
|fte  charter  room  at  Taymouth  Castle.   And,  accordingly,  the  arrangement  made  as  to 
tion  of  one  of  the  trustees  is  in  perfect  consistency  with  that  view  of  the  matter,  and 
lodicr. 

trustee,  when  he  was  examined,  did  not  brin^r  with  him  any  documents ;  he  did  not 
[search  for  or  to  produce  any  documents ;  but  I  think  he  stated  sufficient  reasons  for  not 
night  documents  with  him,  and  for  not  searching  for  or  producing  documents  without 
ityofihe  Court. 

lid,  that  the  order,  tmder  which  he  was  examined,  was  an  imperfect  order,  that  it  was 
1  order  to  examine  him  as  a  witness,  without  an  order  on  him  to  bring  with  him  docu- 
Qgh  he  might  not  produce  or  exhibit  them.    I  do  not  think  there  is  anything  in  that 
It  is  said  to  have  been  a  defect  on  the  part  of  the  Court.   But  the  order  that  was 

•  to  the  examination  of  this  person  was  precisely  in  conformity  with  what  had  been  asked 
Ik  appellant  in  the  petition  which  he  presented.  He  asked  for  the  examination  of  the 
I  and  for  requiring  them  to  produce  and  exhibit  documents.  The  Court  superseded  the 
°n  and  exhibition  of  the  documents,  but  they  granted  all  that  he  had  asked  beyond  that 
I  implied  in  the  demand  made  by  the  party,  that  there  should  be  an  expression  in  the 
t,  to  the  effect,  that  they  were  to  bring  with  them  documents,  though  not  to  exhibit  or 
'  ^lent,  it  is  equally  to  be  implied  in  the  order  that  was  made.  But  the  statement  in  the 
''■  given  by  the  trustees  is  a  sufficient  answer  to  any  objection  to  his  not  having  broi^ht 

>  any  documents,  because  he  stated  the  reasons  which  prevented  him  having  any 
nts  to  produce. 

^ed  reasons  far  not  searching,  which  were  perfectly  snflScient.  He  stated,  that  a  Utif^- 
I  in  existence.   We  know,  that  the  question  which  was  in  litigation  was,  that  the  person 

'in possession  of  the  estate,  the  present  Earl  of  Breadalbane,  or  Glenfalloch, (now  called 
rBreadaibane,)  had  demanded,  that  the  key  of  this  charter  room  should  be  given  over  to 
M  that  he  should  be  held  to  be  the  party  entitled  to  all  those  documents ;  and  not  only  so, 
[Kmed  to  conclude  in  the  summons  in  that  titigation,  that  he  was  to  be  held,  under  the 
"^nces,  to  be  actually  the  party  in  legal  possession  of  the  documents.    In  that  state  of 
I  think  it  was  quite  a  sufficient  answer  on  the  part  of  the  trustees, 
icame  the  petition  upon  which  the  judgment  now  under  appeal  was  pronounced.  That 
1  aked  for  an  order  upon  the  trustees  to  exhibit  and  produce  documents.   In  that  discus- 
c  Earl  <tf  Breadalbane  made  his  appearance,  and  the  whole  matter,  including  both  the 
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physical  objection  and  legal  objection  to  the  trustees  being  required  to  produce  the  dociai 
was  stated  to  the  Court .   The  contention  of  the  Earl  of  Breadalbane  vas  put  forward ;  i 
those  circumstances,  all  being  explained,  the  Court  did  n(M  make  any^order  to  produce  doca 
and  they  dismissed  the  petition,  which  asked  for  such  an  order.  I  think  there  was  bo  other 
to  be  followed.   That  litigation  is  said  to  be  now  very  nearly  ready  for  considenttioD.  1 1 
was  stated,  that  it  was  standing  for  hearing.   When  that  matter  is  disposed  of,  it  vill  bei 
that  one  or  other  of  the  parties,  either  the  trustees  or  the  Earl  of  Breadalbane,  is  entiiM 
custody  of  the  papers ;  or  it  may  be  found,  that  the  Earl  of  Breadalbane  is  entitled  to  thee 
of  some  of  the  papers,  and  that  the  trustees  are  entitled  to  the  custody  of  theothersof  tbep 
Therefore,  when  that  matter  is  disposed  of,  the  present  appellant  will  know  very  well  i 
whom  he  has  to  direct  his  application  foi  an  order  to  exhibit  and  produce.   But  all  quest 
apprehend,  are  still  reserved,  and  must  be  reserved  as  to  the  ri^t  of  those  parties  nwi 
prodnction  for  any  reason  which  is  good  aa  against  letting  the  documents  be  sen  tini 
the  appellant.    I  do  not  understand,  that  the  Statute  under  which  we  are  now  piooeediB 
a  r^ht  to  a  paRy  to  get  documents  irrespectively  of  any  valid  objection  which  the  poss 
custodier  of  those  documents  may  have  to  state  against  the  exhibition  of  them.  All  tbM 
I  hold  to  be  perfectly  reserved.  Indeed,  as  I  read  the  order  that  was  pronounced,  and  t 
ment  given  by  the  Lords  Justices  on  the  appeal,  that  appears  to  me  to  be  the  vievrt 
took  of  the  matter,  and  I  hold  the  same  view,  that  it  will  be  open  to  the  present  app 
make  his  application,  and  that  it  will  be  open  to  those,  who  have  the  custody  of  those  du 
then  to  say  what  objection  they  have  to  the  exhibition  of  them,  and  the  matter  will  tlm 
perly  determined.    But  at  present  to  require,  that  the  trustees  shall  produce  and  exhib 
ments,  when  there  are  both  physical  and  legal  obstacles  to  the  getting  possession  of  them,: 
to  me  to  be  quite  out  of  the  question. 

Lord  Cairns. — I  have  vei-y  few  words  to  add  to  what  my  noble  and  learned  frieodshi 
It  appears  to  me,  that  in  the  first  instance  when  the  application  was  made  by  the  original 
to  the  Court  of  Session  in  Scotland,  if  the  present  appellant  had  been  dissatisfied  with  t 
then  made,  and  bad  come  to  your  Lordships  and  had  asked  from  your  Lordships  an  otde 
would  be  an  equivalent  to  a  subpeena  duces  tecum  in  this  country,  your  Lordships  mi^ 
entertained  that  application,  and  perhaps  might  have  given  an  cutler  upon  the  parson  si 
to  hold  the  documents,  tha^  like  any  other  witnesses,  they  might  bring  those  docoma 
them,  and  say  whether  there  wer^  or  were  not,  grounds  to  resist  their  being  produced 
proper  manner  as  evidence  in  the  case.   Bat,  in  place  of  tha^  the  appellant  received  it 
Court  the  right  of  calling  wiuesses  and  examining  then^  and  accordingly  he  went  fcr 
tiiat  examination.    But  before  he  went  to  that  examination  he  had  that  correspondoH 
has  been  referred  to,  and  into  the  details  of  which  I  will  not  go  again,  with  the  agenll 
trustees  of  the  late  Lord  Breadalbane,  who  are  the  respondents  in  this  appeal.   In  tbeo 
that  correspondence  it  became  [>erfectly  evident,  and  one  who  reads  it  must  see,  that  A 
question  between  the  parties  was  as  to  certain  documents  which  were  supposed  to  exist 
muniment  room  of  Taymouth  Castle.   With  regard  to  those  documents  the  appellant  i 
beforehand,  that  the  trustees  conceived,  that  they  had  not  the  power  to  produce  then 
under  some  judicial  order  from  the  Court,  if  then.   And  moreover,  that  questions  woaU 
arise,  as  to  whether  they  would  have  access  to  the  documents  even  for  the  purpose  of  se 
for  what  was  required.    In  that  stale  of  things  one  of  the  three  trustees  was  called  as  % 
to  speak  for  himself  and  other  trustees.    And  in  that  examination  the  state  of  things 
anticipated  has  now  been  put  upon  record,  and  in  substance  it  amounts  to  this,  tbat 
actual  custody  the  trustees  have  not  any  documents,  that  there  is  a  munimoit  room  at  Taj 
Castle,  and  that  there  is  a  key  to  the  room  which  is  in  the  possession  of  die  trustees, 
does  not  ai^war,  that  they  have  any  power  to  enter  the  castle,  and  to  use  that  keyforthej 
of  searching.   On  the  contrar>-,  it  is  said  in  the  case  of  the  respondents,  and  not  dean 
Lord  Breadalbane  has  taken  means,  pending  litigations  between  himself  and  the  tm^ees 
vent  their  entering  the  room  or  dealing  in  any  way  with  those  documents.  My  Lords,  inih 
of  things,  we  are  not  in  the  same  position  that  we  should  have  been  in,  if  tbe  application  hi 
made  for  a  subpoena  duces  tecum,  white  as  yet  it  was  uncertain  what  would  be  the  ca<«  i 
by  those  upon  whom  that  subpoena  would  be  served.    Here  their  case  has  been  stated, 
appears  to  me,  that  your  Lordships  must  deal  with  the  case  just  as  if  there  had  been  a  « 
duces  tecum  in  the  first  instance,  and  you  were  called  upon  to  take  some  further  steps  ia 
quence  of  bis  disobedience  to  tbat  subpana  duces  tecum.    It  appears  to  me,  that  no  cast 
ever  of  disobedience  has  been  made  out  against  the  respondents,  that  it  was  incumbn 
those  who  ask  for  any  further  order  now  to  shew,  that  there  were  some  documents 
trustees  could  produce  if  they  pleased,  and  that  they  are  yrilfully  refusing  to  produce  tbosi 
ments.    I  think,  that  in  substance  the  case  entirely  fails!  and  I  quite  agree  with  what  my 
and  learned  friend  on  the  woolsack  has  proposed  to  your  Lordships,  namely,  tbat  this  i 
should  be  lUsmissed  with  costs.  < 
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Inierlocutor  a^rmed,  and  appeal  dismissed  with  costs. 

fs  A^enlSy  Steels  and  Sons,  Bloomsbury  Square,  London. — Respondent^  Agents, 
,  Kirl^  and  Robert jon,  W.S. ;  Loch  and  Madauria;  J.  Graham,  Westnuoster. 


AUGUST  lo,  1869. 

HowDEN,  Accountant,  and  Others,  Appellants,  v,  Charles  Henry 
EXANDER,  Frederick  Camillo  Everaiu),  James  John  Rocheid  of 
rleith,  and  Others,  Respondents. 

-Pro  indiviso  Right  to  Lands — Defects  in  Clauses  of  Entail — E.,  one  of  the  heirs  por- 
I  sf  R.,  in  1753,  executed  an  entail  of  her  pro  indiviso  right  to  the  lands  of  I.  After- 
r  Ot  estate  of  I.  -was  divided  by  the  Sheriff  under  decree  of  division  in  1773,  but  no  deeds 
laicuted  as  between  tlie  oivmrs  of  the  pro  indiviso  shares. 

Kafirining  judgment),  (1)  That  a  pro  indiviso  right  to  an  estate  may  be  the  subject  of  an 
%  at  least  where  the  estate  is  capable  of  division,  as  was  the  case  here.  (3)  That  if  such 
the  divide  by  a  decree  of  division,  no  further  deeds  by  the  other  co-owners  as  to  ike  specie 
\  thereby  apportioned  need  be  executed. 

as  to  the  language  of  the  prohibitory ,  irritant,  and  resolutive  elauseSf  and  the  words 
^'  "conditians  and  provisions"  "restrictions  and  limitations."^ 

i  ns  an  appeal  from  the  interlocutor  of  the  Lord  Ordinary  (adhered  to  by  the  First 
n)  finding,  that  tbe  entail  of  the  lands  of  Inverteith  and  others  was  a  valid  and  effectual 
Imder  tbe  provisions  of  the  Act  1685,  c.  22. 

laoioas  or  declarator  and  of  declarator  and  adjudication  vere  conjoined,  and  tbe  pursuer^ 
IHovden,  accountant,  trustee  on  the  sequestrated  estate  of  James  Rocheid  of  Inverleitb, 
itohave  it  found  and  declared,  that  the  deed  of  tailzie  dated  1749,  and  recorded  1753, 
^  Mrs.  Elizabeth  Rocheid,  daughter  of  Sir  James  Rocheid,  was  not  valid  in  regard  to  the 
N13  against  alienation  and  contraction  of  debt  and  alteration  of  the  order  of  succession, 
the  pursuer  had  power  to  sell  and  alienate  tbe  subjects,  and  that  he  had  full  title  to 
[charters  or  writs  of  resignation  or  confirmation,  &c.    Mrs.  Elizabeth  Rocheid  was  one  of 
iportiooers  of  Sir  James  Rocheid,  and  had  right  to  two  fourth  parts inMviso  of  the 
iDverleith,  near  Edinburgh,  and  others.   The  Court  held  the  entail  to  be  valid,  where- 
:  paimer  appealed  to  the  House  of  Lords. 
\4pelUmt  in  his  printed  case  stated  the  following  reasons  for  reversing  the  interlocutors : 
ise  the  subjects  alleged  to  be  entailed  described  in  the  deed  of  tailli^  and  which 
>  is  conuined  in  the  whole  subsequent  tides,  being  subjects  held  by  the  entailer  pro 
Vi  or  in  joint  ownership  with  other  persons,  could  not  be  validly  entailed.   And  fur* 
Ik  letters  of  the  entail  not  being  directed  at  least  to  a  specific  half  of  the  lands  allocated 
jt^e  decree  of  division  to  the  deceased  James  Rocheid,  and  belonging  to  him  at  the  time 
leath,  time  was  no  valid  entail  of  said  lands,  and  the  same  were  possessed  by  him  in  fee 
I  ud  were  and  are  subject  to  his  debts  and  deeds.  2.  The  entail  is  invalid  in  respect  that 
liilHtory,  irritant,  and  resolutive  clauses  are  not  validly  framed  so  as  to  lay  the  estate 
le  fetters  of  a  strict  entail. 
Srupaideiits  in  ^€\r  printed  case        the  following  reasons  for  affirming  the  interlocutors: 
ccause  it  is  competent  to  entail  2L.pro  indiviso  right  to  lands.    3.  Because  the  entail  of  a 
'hnso  right  to  lands  is  not  altered  or  affected  by  a  subsequent  division  of  the  estate  among 
t  owners.   3.  Because  the  prohibitory,  irritant,  and  resolutive  clauses  of  the  Inverleith 
|ue  complete  and  effectual,  m  terms  of  the  Act  1685,  c  22.  4.  Because  these  clauses  were 
1y  inserted  in  the  titles  made  up  by  tbe  first  James  Rocheid  to  the  enuiled  estate  in  terms 
1  sad  Statute. 

^Admcatei^Afsacxvif^SyAndermt  J. Pearson  Q.C.jfor  the^pellants.— It  is  not 

Dt  by  the  law  of  Scotland  to  maSe  a  Pro  Individ  right  tbe  subject  of  an  entail.  In 
:  case  the  estate,  of  which  one  half  belonged  to  the  entailer,  was  afterwards  divided 


'■  previous  report  6  Macph.  300 ;  40  Sc.  Jur.  166. 
"o;  41  Sc.  Jur.  588. 


S.  C.  L.  R.  I  Sc.  Ap.  550 ;  7  Macph. 
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by  the  Sheriff  pronouncing  decrees  of  division,  which  decrees,  however,  were  never  acted  api« , 
in  expeding  the  subsequent  titles,  and  therefore  the  rights  still  remained  pro  indiviso  for  forqr.j 
^ars  and  upwards.  It  is  well  settled  in  the  case  of  property  held  in  common,  that  one  of  thii 
joint  proprietors  cannot  deal  with  the  property  without  the  consent  of  the  others — Bell's  Pri 
§  1072;  Stair,  xi.  9,43  ;  Erslcxi-fi,  53;  Bruce-v.  Hunter,  i6th  November  1808,  F.C  ; /4.v.  A,l 
2448;  Anderson  V,  DalrympU,'iA.  \2,i'^i  ;  Sanefy  v. /nnes,  2  S.  221.  It  is  at  the  same  time  tn 
that  each  may  insist  upon  a  division,  if  a  division  is  possible — Bell's  Pria.  §§  1079,  1080,  loSi 
Milligtm  V.  Bamhill,  M.  2486 ;  Hailes^  Dec.  897.  If,  therefore,  one  of  the  pro  indiviso  pr 
prietors  could  insist  on  a  sale,  this  would  be  inconsistent  with  the  very  idea  of  an  entail  Beside 
^  pro  indiviso  otintr  has  no  right  to  any  speciBc  part  of  the  whole  estate ;  hence  there  is  1 
certainty  about  the  subject  matter  entailed,  and  the  creditors  cannot  discover  which  is  the  pur 
protected.  The  true  construction  of  the  Entail  Act  1685  is,  that  no  property  could  be  enuUa 
oS  which  the  entailer  is  not  the  sole  owner ;  and  such  was  the  rule  adopter  in  constnung  il 
contemporaneous  Act  of  1681,  as  to  election  of  members  of  ParltamenL  The  details  of  tlw  li 
of  entail  as  to  allowing  improvements,  leases*  building  of  villages,  planting  and  draining,  pn 
viding  for  widows  and  children,  would  be  unworkable,  and  wouul  l«d  to  absurdities,  if  a  jff 
indiviso  right  could  be  the  subject  of  the  entail.  There  is  no  hardship  in  holding,  that  ihe  om 
of  a  pro  indiviso  right  cannot  entail  it,  for  he  can  insist  on  a  division,  and  he  should  do  di 
before  he  seeks  to  entaiL  Here  he  did  obtain  a  decree  of  division,  but  he  did  not  foUovit^ 
and  execute  the  proper  deeds  as  to  the  part  so  divided,  and  held  by  him  separately  and  excluan^ 
To  take  this  course  would  be  according  to  sound  views  of  the  proper  practice — Uvingitnt^  t 
S.  1033;  3  Jur.  Styles,  146.  As  to  the  case  of  Stirling  ■v.  Dunn,  3  W.  S.  462,  where  this  pal 
was  alleged  to  have  been  decided  against  the  view  o{  the  appellant,  the  subject  there,  bei«E 
loch,  was  incapable  of  division,  and  therefore  was  an  exception  to  the  rule.  But  here  the  sabje 
was  divisible.  The  only  decision  against  the  appellant  is  that  of  Stewart  v.  Nicolson,  22  D.  n 
but  it  was  contrary  to  principle,  and  ought  to  be  overruled.  Even  if  this  entail  were  good,* 
prohibition  against  selling  or  alienating  was  bad,  and  vitiated  the  entail — Spa'd  v.  Speid,  15 ! 
618  ;  Graham  v.  Murray,  10  D.  380;  6  Bell's  Ap.  447;  and  the  irritant  clause  omitted  to  ana 
written  instruments  in  violation  of  the  entail — E.  of  Kiniore  v.  Inverury,  4  Macq.  Ap.  537, 
p.  I179;  Lumsden  v.  Lumsden,  2  Bell's  Ap.  125  ;  SAttrpe  v.  Sharpen  i  Sh.  &  M'L.  618 ;  0^ 
V.  Earl  of  Airlie,  2  Macq.  Ap.  271,  p.  470 ;  Buc&m  v.  Erskine,  4  Bell's  App.  38 ;  andd 
resolutive  clause  is  defective  for  not  annulling  acts  of  restriction  and  limitation. 

SirR,  Palmer  Q.C.,  E.  S.  Goi^n  Q^.C.^anA  Marshall,  for  the  respondents.— The  interiocat 
was  right  The  point  that  ^pro  indiviso  right  may  be  entailed  has  been  conclusively  settled  I 
authority,  if  it  needed  authority  to  settle  it—  Stirling  v.  Duhk,iVI.  S.  462;  Stetvartv.Nicols* 
32  D.  72.  Even  when  the  estate  is  divided,  this  does  not  necessarily  cause  the  entail  to  6f  0 
The  effect  of  a  division  is  not  to  substitute  a  new  and  different  estate,  tnit  only  to  define  vitb 
narrow  limits  what  was  formerly  spread  over  wider  limits — Balfour,  Prac.  440,  c.  91.  Tbere 
no  authontv  for  saying  that,  when  a  decree  of  division  is  made,  there  must  be  an  execuaom 
new  deeds  between  the  quondam  co-owners.  The  objections  to  the  prohibitory  and  othercbus 
are  merely  technical,  and  are  entirely  unsound,  being  opposed  to  many  recent  cases. 

Cur.  adv.  vuU. 

Lord  Chancellor  Hatherley.— My  Lords,  the  appeal  in  this  case  is  an  appeal  again«  dl 
interlocutor  of  the  Lord  Ordinary  of  the  8th  of  June  1867,  so  far  as  such  interlocutor  finds  tW 
the  entail  to  which  the  action  of  the  appellant  related  is  a  valid  and  effectual  entail  under  til 
provisions  of  the  Act  1685,  chapter  22,  and  so  ^  as  it  sustains  defences  on  the  merits ;  and  lU 
an  appeal  against  two  interlocutors  of  the  First  Division  of  the  Court  of  Session  dated  respecttr^f 
the  31st  of  January  and  the  i8th  February  186^  in  substance  afiirnung  the  interlocmor  of  dtt 
lArd  Ordinary. 

The  appellant,  as  sustaining  the  rights  of  the  creditors  of  James  Rocheid,  whose  estate  vn 
under  sequestration  at  his  decease,  seeks  by  his  action  to  have  it  declared,  as  against  tlM 
respondents,  that  the  deed  of  entail  under  which  the  estate  of  Inveileith  is  alleged  by  M 
respondents  to  be  held,  did  not,  during  the  possession  of  the  estate  by  the  bankrupt  JusO 
Rocheid,  and  does  not  now,  constitute  a  valid  and  effectual  tailzie,  pursuant  to  the  Act  of 
1685.  Other  supplementary  proceedings  were  had  after  the  original  action,  which  it  is  n* 
necessary  to  refer  to,  and  a  defence  of  res  judicata  raised  by  the  respondent  was  diqwst' 
of  in  favour  of  the  present  appellant,  a  decision  which  has  not  been  quettioned  1^  de4 
respondents.  | 

The  history  of  the  devolution  of  the  property  is  as  follows:  Sir  James  Rocheid,  sometime 
before  the  year  1749,  was  the  owner  of  the  estates  of  Inverleith,  in  the  county  of  Edinlwrgli, 
and  Damchester,  in  the  county  of  Berwick,  which  on  his  death  descended  to  his  four  daughtoi 
Elizabeth,  one  of  those  daughters,  acquired  another  fourth  part  in  addition  to  her  (mginal  sbaiCr 
before  making  the  disposition  of  the  14th  January  1749,  on  which  this  case  mainly  turns.  Htt 
sister  Lady  Kinloch  held  one  other  fourth  part,  and  her  nephew  Mr.  Cathcart  the  remainiiV 
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it.  AU  those  shares  were  held  pro  indiviso.  On  the  14th  January  1749,  Elizabeth 
itailed  or  purported  to  entail  upon  Alexander  Kinloch  (third  don  of  Sir  Francis  Ktnloch 
re  mentioned  Lady  Kinloch)  and  the  heirs  whatsoever  of  his  body,  whom  failing,  to 
specified  in  the  deed,  alt  and  whole  her  equal  half  or  two  fourth  [larts  of  the  property, 
cribed,  being  tbe  lands  at  Inverleith  and  Damchester,  which  had  descended  as  above 
from  her  father.  The  deed  contained  numerous  conditions  and  provisions,  amongst 
usual  name  and  arms  clause  with  reference  to  tbe  name  of  Kocheid,  and  also  pro- 
linst  altering  the  destination  of  the  estate,  and  against  burdening  the  property  or 
to  be  burdened.  It  contained  also  irritant  and  resolutive  clauses  in  the  following 
was  declared  thereby,  that  "if  the  said  Alexander  Kinloch  or  the  heirs  whatsoevo: 
of  his  body,  or  the  other  heirs  before  specified  and  the  descendants  of  their  bod^, 
ding  to  the  sud  lands  and  estate  hereby  disponed,  shall  contravene  or  fail  to  fuUilf 
iform  the  several  conditions  and  provisions  above  express  or  any  one  of  them,  or 
itttrair  to  the  said  restrictions  and  limitations  or  any  of  them,  that  then,  and  in  these 
bese  cases,  not  only  such  facts,  deeds,  debts,  omissions  and  commissions  done,  con* 
^ected,  or  committed  contrary  hereto,  with  aitl  that  may  follow  thereupon,  shall  be  in 
void,  null,  and  of  no  avail,  force,  strength,  or  effect  as  if  the  same  had  never  been 
acted,  neglected,  or  committed,  in  so  far  as  concerns  the  lands  and  estates  above 
ich  nor  no  part  thereof  shall  be  any  ways  affected,  burdened,  or  hurt  therewith  in 
F  the  said  Alexander  Kinloch,  and  the  heirs  descending  of  his  body,  or  of  any  other 
i  above  specified  appointed  to  succeed  by  virtue  of  their  presents."  Then  comes  the 
^Sfdutive  clause :  "  But  also  the  person  or  persons  so  contravening  or  failing  to  fulfil  the  before 
Aiitten  conditions  and  provisions,  at  any  of  them,  shall  for  themselves  only  ipso  facio  amit^  lostf 
tod  tyoe  their  right  and  interest  in  my  said  lands,"  following  the  usual  form. 

An  objection  has  been  raised  to  the  deed  of  entail,  on  the  ground  that  the  resolutive  clause 
|i  not  co-extensive  with  the  irritant  clause,  because  the  irritant  clause  speaks  of  "  contravening, 
failing  U)  fulfil,  obey,  and  perform  the  conditions  and  provisions  above  expressed,  or  any  one 
ftf  tbem,  or  acting  contrary  to  the  said  restrictions  and  limitations,  or  any  of  them,"  and  directs 
llliat  thok  such  /acts,  deedsj  debts,  omissiffHS,  and  conunissttms,  done,  contracted,  neglected,  or 
pmmitted,  contrary  hereto,  shall  be  void ; "  whilst  the  resolutive  clause  says,  that  "  the  persons 
b  contravening  or  failing  to  fulfil  the  before  writtoi  conditions  or  provisions,  or  any  of  them, 
pall  lose  their  right  in  the  estate,"  without  adding  the  words,  **or  acting  contrary  to  the 
Nd  restrictions  and  limitations,"  and  it  has  been  argued,  that  the  acting  "  contrary  to  the 
■Btrictions  and  limitations"  would  have  a  wider  effect  than  merely  contravening  the  condititma 
■d  provisions. 

Without  forgetting  the  caution  given  in  some  of  the  authorities  which  have  been  cited  before 
Mr  Lordships  in  this  part  of  the  ailment,  against  straining  the  construction  of  the  words  in 
>der  to  effectuate  tbe  supposed  intention  of  the  creator  of  the  tailzie,  I  confess  1  am  unable  to 
^ver  in  this  deed  any  "restrictions  or  limitations"  different  from  and  beyond  the  conditions 
■d  prsvisioos  of  the  deed,  and  if  so,  the  "  contravening  of  such  conditions  and  limitations" 
■•ould  necessarily  be  an  acting  "  contrair  to  them." 

h  was  further  said,  however,  that  the  irritant  clause  itself  was  not  sufficiently  extensive  to 
fam  tbe  deed  of  entail,  as  against  written  instruments  executed  in  contravention  of  it,  and 
IBdurities  were  cited  to  shew,  that "  facts  and  deeds  done ' '  might  be  limited  to  acts  committed, 
j^as  Dot  to  include  instruments  executed.   It  cannot,  however,  be  denied,  that  the  words  "  deeds 
JHoe  '  may  include,  though  theydonot  necessarily  include,  the  execution  of  a  writtai  instrument, 
«d  in  order  to  restrict  that  meaning^  stuoMthmg  should  be  shewn  in  the  context  to  indicate  the 
■lest  of  the  entuler  so  to  restrict  it   But  what  are  die  deeds  here  struck  at  by  the  relative  w(Hrd 
•soch?"  They  must  be  deeds  referred  to  by  the  immediately  preceding  sentence,  namely, 
deeds  in  contravention  of  the  conditions  and  provisions  of  the  instrument."    But  amongst  those 
CODditi<Mis  and  provisions  we  find  at  page  61  a  prohibition  against  disponing,  altering,  innovating 
:Sr changing  the  tailzie  or  order  of  succession  thereby  prescribed,  "also  a  general  prohibition 
l^inst  selling  or  disponing,"  and  against  any  "  wadset."    It  is  clear,  therefore,  that  the  con- 
!  w«n  involve  a  prohibition  against  written  instruments  which  would  affect  the  entail,  and 
iMrefore  such  written  instrument  would  be  a  "deed  "  in  contravention  of  the  conditions,  and 
f  •oald  be  struck  at  by  the  irritant  clause.   To  carry  back  the  relative  "  such "  to  the  words 
I  •ccurriog  some  ten  sentences  back,  so  as  to  restrict  the  facts  and  deeds  to  those  there  mentioned, 
^wdd  be  contrary  to  the  most  ordinary  rules  of  grammatical  construction,  and  would  in  fact  be 
wcing  the  language,  in  order  to  destroy  the  instrument.   On  these  two  objections  we  did  not 
*v  Uie  counsel  for  the  respondents,  it  appearing  to  us,  that  they  were  clearly  unfounded. 

^  two  other  qoestioos  have  been  put  very  forcibly  in  the  argument  before  us,  which  were 
w  discussed  in  the  Court  below,  namely,  j£rj/,  that  there  can  be  no  valid  tailzie  within  the  Act 
« 1685  of  a  shm  held  pfv  imUviso  tn  lands ;  secondly,  that  even  if  such  a  tailzie  can  be  created* 
i  Sli^'^  ^  tailzie  would  not  affect  the  entu«  interest  in  a  portion  of  the  same  lands  when  they 
I      been  allocatod  to  an  heir  in  the  succession  under  a  decree  of  divisim  in  respect  of  bis  J(ro 
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indiviso  interest.  It  was  supposed,  tbat  the  Court  below  would  adhere  to  its  decision  cm  a. 
similar  question  in  a  recent  case  of  Stewart  v.  Nkohon^  and  that  it  was  more  respectful  to  dN 
Court  simply  to  submit  to  them  those  points  without  argument  Tfaejr  have  now  been  fidJ^ 
argued  before  us  on  both  sides. 

In  order  to  appreciate  the  arguments,  we  must  first  consider  the  leading  facts  which  liai 
occiured  between  1749  and  1824,  the  date  of  the  death  of  James  Rocheid.  in  17$;,  Jam 
Kocheid,  on  the  death  of  his  father,  became  the  owner  of  the  two  fourths  of  the  Inverleith  aa 
Damchester  estates  pro  indiviso  as  heir  under  the  enuil  created  by  the  deed  of  1749,  assunm 
its  validity.  He  was  also  at  the  same  date  the  owner  in  fee  simple,  as  was  detennioed  afii 
some  liti^tion,  (tf  another  one  fourth  pro  indiviso  of  the  same  estates  derived  fnnn  Lady  Kinlod 
and  the  sister  of  Elizabeth  Rocheid,  and  Mr.  Cathcart  was  the  owner  of  the  remaining  one  fimd 
On  the  3d  July  1773,  by  a  decree  of  division  of  the  Sheriff  of  Edinbui^h,  a  specific  onefoiri 
of  the  Inverleith  estate  was  allocated  to  Mr.  Catbcar^  and  the  remaining  three  fourths  spedfioQ 
allocated  to  James  Rocheid.  As  to  Damchester,  i James  Rocheid  acquired  Mr-  Cathcait's  m 
fourth,  and  conveyed  it  to  a  Mr.  Anderson  as  a  trustte  for  himself,  in  order,  in  effect,  as  j 
afHtears,  to  make  a  division,  and  by  a  decree  of  division  of  the  Court  of  Session  in  Febnai 
1785,  one  fourth  was  allocated  specincally  to  Anderson,  and  three  fourths  to  James  Rocbeid. 

James  Rocheid,  however,  being  ultimately  declared  to  be  entitled  in  fee  simple  to  the  m 
fourth  in  both  estates,  which  he  had  derived  from  Lady  Kinloch,  became  desirous  of  separali^ 
the  two  fourths  of  the  estates  derived  from  Elizabeth  Rocheid  from  the  one  fourth  derived  fiM 
Lady  Kinloch,  and  he  conveyed  the  latter  one  fourth  to  Mr.  Dundas,  as  a  trustee  for  hisodfi 
He  accordingly  obtained  a  decree  of  the  Court  of  Session  on  the  5th  July  1796,  which  alloottl 
specific  property  to  James  Rocheid,  in  respect  of  the  two  fourths  of  Inverleith  and  Damches^ 

Surportine  to  be  held  under  the  deed  of  1749,  and  the  remainder  was  specifically  aUocnedM 
[r.  Dundas.  It  appears,  that  owing  to  some  subsequent  litigation,  new  decrees  of  dedaiaoai 
and  division  were  pronounced  in  March  1803  and  March  1817.  The  property  spedficikj 
allocated  in  respect  of  Elizabeth  Rocheid^  two  fourths,  has  ever  since  tee  above  mentiosM 
proceedings  of  division  been  held  distinct  and  apart  from  the  property  allocated  in  respect  <k 
the  other  shares.  But  no  instruments  have  been  executed  for  the  purpose  of  giving  any  funfaa 
or  other  effect  to  the  decrees  of  division,  and  the  titles  have  been  expede  as  under  the  deed  d 
1749,  and  by  the  description  therein  contained  of  Hba  pro  indiviso  two  fourth  parts. 

James  Rocheid  died  m  December  1824,  and  several  successions  have  taken  place,  by  vfaki 
parties  claiming  as  heirs  designated  under  the  deed  of  174^  have  held  possessioD  tS.  the  qieaft 
caUy  allocated  property,  the  present  respondent  being  now  in  such  possession,  and  the  appellai' 
claiming  as  trustee  under  the  seauestration  against  James  Rocheid. 

The  first  contention,  then,  under  this  state  of  circumstances,  is,  that  the  original  attenqit  N 
entail  two  fourth  shares  of  estates  ^^rt?  indiviso  was  futile,  and  that,  according  to  the  law  of  Scot 
land  in  this  matter,  as  is  regulated  by  the  Act  of  1685,  a  pro  indiviso  share  in  an  estate  is  nd 
the  proper  subject  matter  for  an  entail  No  authority  has  been  adduced  in  support  of  anysnd 
proposition.  The  words  "  lands  and  estates  "  of  themselves  have  been  held  sufficient  to  indudi 
property  of  a  heritable  character,  such  as  fisheries  and  teinds  not  being  strictly  lands.  But  it  is 
suggested,  that  the  words  "  lands  and  estates ' '  point  to  an  entire  subject,  and  not  to  a  partid 
interest  in  a  subject  It  maybe-considered  that  the  word  **estate"  is  not  in  this  paiticoltf^ 
Statute  directed  to  the  amount  of  interest  in  the  nibjecL  (such  as  fee  simple^  or  for  life  or  ihp 
lik^)  but  to  the  subject  itself.  But  I  can  see  no  ground  for  holding,  that  the  half  of  an  faeritaUK 
estate  is  not  itself  a  d^nite  subject,  as  much  as  the  whole  estate,  whether  beldjfew  nMSnfti^* 
whether  at  any  time  it  may  be  actually  divided. 

Mr.  Anderson,  in  bis  argument,  said,  that  he  did  not  doubt  that  an  entail  might  becroM 
itUtr  haredes  of  a  share  held  pro  indiviso.    But  if  that  be  so,  then  we  should  have  expected  dui 
Statute,  finding  soch  entails  in  existence,  or  capable  of  being  so,  to  have  struck  at  their  contiiA- 
ancei  and  to  have  prohibited  them,  as  regards  having  any  validity  in  the  view  of  the  Stanitb 
On  the  other  hand,  in  the  case  of  Stirling  v.  Dunn,  the  very  question  now  brought  forward  *» 
raised,  and  decided  adversely  to  the  view  of  the  appellant  by  your  Lordships'  House.   It  is  said, 
that  the  subject  matter  there  was  an  appurtenant  only  to  an  estate,  being  an  interest  pre  imdivat 
in  a  loch  adjoining  the  estate,  and  that  it  passed  therefore  in  that  respect  as  an  appurtenasL  ; 
Still  it  was  argued,  on  the  broad  ground  of  an  alleged  unfitt  ess  of  such  a  subject  for  an  entail,  : 
not  only  in  the  Court  of  Session,  but  in  your  Lordships'  House,  as  appears  very  plainly  by 
appeal  case,  part  of  which  is  set  forth  in  (page  i  o  of)  the  respondents*  case  now  before  us. 

This  decision  in  Stirling  v.  Dunn,  was  adopted  unanimously  in  Stewart  v.  Nicole  by  the 
four  eminent  Judges  who  decided  that  case.  Lord  CuiriehiU,  in  this  part  of  the  case,  did  oct 
express  any  doubt  as  to  the  competency  of  such  an  entail  Lord  Deas  says,  "  th^  there  an  fev 
entailed  estates  in  the  country  wnich  have  not  at  one  time  or  anothw  consisted  partly  of  sbun 
hi  an  undivided  community  or  other  indiviso  property,  and  it  never  was  supposed  tbttAii 
part  of  the  est^  was  not  validly  entailed  equally  with  the  rest.'* 
It  seems  to  me,  that  the  mmt  of  dwwing  oy  decision,  that  pn^ierty  which  can  be  sok^  iMrt' 
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ad  dealt  with  in  ail  other  respects  like  other  property,  and  which  can  even,  as  Mr. 
~  admitted  in  the  argument,  be  entailed  as  inter  haredes,  is  not  land  or  estate  capable 
Act  of  1685  of  being  entailed,  is  clearly  thrown  on  those  who  assert  that  proposition. 
Lard  Advocate,  in  his  very  able  argu^nient,  has  greatly  relied  on  the  authorities  which 
'  ^?d,  that  if  an  entire  estate  be  entailed,  the  fetters  of  the  entail  drop  off  as  soon  as  the 
:  CO  heirs  portioners.    But  surely  this  only  shews,  that  when  the  subject  of  the  entail  is 
fte  encail  ends,  because  its  subject  is  destroyed.     This  does  not  afford  any  ground  for 
that  when  the  original  subject  is  a  share  held  pro  indiviso  the  entail  is  bad  ab  initio. 
of  the  entail  deals  as  he  pleases  with  his  property,  and  points  out  one  entire  subject 
though  that  subject  may  be  his  pro  indiviso  share  in  an  estate,  and  it  is  only  when  that 
:i«es  to  exist,  that  it  must  be  assumed,  that  his  intention,  as  expressed  in  the  deed,  is  at 
b  &ct,  the  instance  that  was  put  proves  that  an  entail  may  bie  good  at  initio  though 
desmicnon     subsequent  events,  and  this  was  very  aUy  ui^ed  by  Mr.  Gordon  in  his 
fffl-  the  respondent,  as  affording  an  answer  to  many  of  the  duficulttes  which  have  been 
H)  argument  as  to  the  rights  of  the  several  portioners  in  regard  to  undivided  property, 
instance,  the  case  which  was  much  pressed  upon  us,  of  a  house  or  other  heritable  pro- 
vable oiF  division.    If  a  first  sale  should  take  place,  at  the  instance  of  one  of  the 
it  would  necessarily  destroy  a  previous  entail  of  a  moiety  held  pro  tndmiso  by  - 
its  subject,  supposing  such  an  entail  to  have  been  created.    But  I  do  not  see  why  the 
imgi^lly  of  a  moiety  sh<Hild  not  be  good  until  the  event  happens,  as  in  the  case  of 
wbich  is  good  until  an  estate  falls  to  heirs  portioners.    As  regards  the  inconveniences 
bis  been  suggested  might  be  occasioned  by  an  entail  of  an  undivided  share  with  reference 
Acts  of  Parliament,  I  think  no  inference  can  justly  be  raised  from  that  circumstance, 
to  the  right  of  entailing  the  shares,  for  the  inconvenience  would  be  the  same  inter 
ud  might  occur  in  any  other  portion  of  the  undivided  property  than  an  entail, 
^^efson,  however,  raised  another  question  in  the  course  of  his  argument,  as  to  the  con- 
of  the  Act  1685,  as  compared  with  that  of  1681,  regulating  the  qualification  of  electors 
ri  of  Parliament.   It  has  bean  held,  it  appears,  under  the  latter  Act,  that  a  share >n> 
Tonld  not  be  a  good  qualification  of  land  or  estate  although  its  annual  value  may  greatly 
tie  vahie  required.    But  the  decisions  on  this  point  may  well  have  proceeded  partly  on 
itself,  which,  in  a  case  of  property,  adjudg^ed  by  several  creditu^,  allows  only  the  first  in 
vote,  and  therefore  shews  an  indication  in  the  Act  itself,  that  persons  who  are  in  the 
of  co-owners  shall  not  all  panicipate  in  the  privil^e.   And  those  decisions  may  have 
led  partly  also  upon  the  character  and  intent  of  the  Act,  which  might  be  fraudulently 
the  multiplication  of  shares  purporting  to  be  held  pro  indiviso  without  any  actual 
^  the  estates.    We  are  not  favoured  with  tlie  reasons  upon  which  those  decisions  were 
ncept,  I  think,  in  one  case,  where  President  Blair  refers  to  the  propriety  of  strictly 
adjudged  cases  in  election  law,  but  does  not  otherwise  announce  any  special  ground  as 
the  reason  for  his  judgment.    I  therefore  come  to  the  conclusion,  that  an  estate  in  tail 
riy  he  created  under  the  Act  of  1685,  in  a  share  heldjJri)  indiviso  of  land, 
'her  point  has  been  raised  as  to  the  effect  of  the  decree  of  division.    It  has  been 
flat  the  effect  of  those  several  decrees  is  to  destroy  the  entail.    It  is  said  that  the  subject 
BO  longer  any  existence  ;  that  the/nf  indiviso  right  referred  to  lands  situated  both  in 
and  Berwick,  two  distinct  counties,  and  that  the  allocated  share  might  in  a  very 
case  be  in  one  of  those  counties  alone,  whilst  the  o^tr  pro  indiviso  ovraer  took  the  land 
^  other  county.   Again,  it  is  said  that  the  pro  indiviso  owner  had  no  interest,  at  the  date 
Uil,  io  one  moiety  of  that  land,  the  entirety  of  which  he  now  holds ;  XhsA.  the  register  there- 
~  notice  of  the  real  title  especially  in  this  case,  when  on  the  foce  erf  the  register  the  entail 
u  of  the  pro  diditnso  share  which  James  Rocheid,  before  and  at  his  death,  held  in 
,  ety  of  the  lands  allocated  to  him.  Hits  is  no  doubt  the  gravest  portion  of  the  inquiry 
~h  your  Lordships  have  had  to  enter  in  this  case.    It  <^5  not  appear  to  be  touched 
by  decision  otherwise  than  by  the  case  of  Stewart  v.  Nico/son,  and  in  that  case  Lord 
appean  to  have  doubted,  whether  or  not  he  could,  as  then  advised,  concur  in  the  vievs 
,      the  other  three  Judges.    The  appellant  contends,  that  new  deeds  were  necessary  on 
-cs  of  the  property,  and  in  fact  the  creation  of  a  new  entail,  involving  necessarily  the 
tliat  the  onginal  feudal  title  of  James  Rocheid  was  gone.    The  question  seems  really  to 
tliis  poinL  We  are  here  inter  apices  Juris,  and  I  shall  not  attempt  to  avail  myself,  even 
_  of  illustration,  of  any  maxims  of  English  law.    The  case  must  rest  upon  Scottish 
i«  alone.   First,  is  there  any  conveyance  necessary  on  a  decreet  of  division,  or  is  the 
w  Sheriff  or  of  the  Court  simply  an  act  marking  out  the  limits  within  which  each  pro- 
^oindiviso  is  for  the  future  to  exercise  his  original  right  of  ownership  over  his  share  of 
r-iy?  On  merely  looking  to  the  6rst  principles  of  reason  upon  this  subject,  it  would 
tiiu  theip  is  nothing  necessarily  in  common  between  the  titles  of  the  co-owners.  Each 
'tsfKctively  may  derive  a  title  from  a  distinct  ancestor,  or  ftoxa.  a  distinct  vendor,  and 
«  die  fint  tdush  c£  the  cas^  can  it  be  necessary  that  a  title  should  be  made  from  one 
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co-owner  to  the  other,  when  succession  takes  place  under  a  decreet  fordmsion?  Forgrq 
certainty  and  by  way  of  evidence,  under  certain  circumstances,  it  may  be  desirable  thatj 
such  instrument  of  disposition  shottld  be  executed,  but  the  one  owner  cannot  coofer  any  t 
reality  upon  the  other,  neither  can  one  owner  be  required  to  take  any  part  of  the  lands  al 
to  him,  affected  by  a  title  or  burdened  with  charges  which  have  been  created  b>'  tim 
co-owner  on  his  moiety,  though  it  may  be,  that  the  division  itself  might  be  reduced,  if  as$ 
parties  interested  in  a  pre  indiviso  share  were  not  parties  to  the  division. 

Then  as  regards  the  authority,  the  appellants  have  cited  only  two — Lord  Bankton,  iii.  5,  j 
the  Style  Book.  In  the  passage  cited  from  Lord  Bankton  he  refers  to  the  case  of  division 
part  <»  the  subject  matter  is  indivisible,  namely,  a  superiority,  and  he  says,  that  it  \ 
adjudged  to  the  eldest  heir  portioner,  and  the  rest  must  denude  of  their  shares  in  her  I 
and  the  Style  Book  suggests,  that  the  pursuer  and  defender,  in  a  summons  ivis  division  an 
should  be  "  decerned  to  execute  such  deeds  and  writings  as  may  be  necessary  to  comph 
titles  of  the  parties  to  their  respective  portions." 

It  will  be  at  once  observed,  that  Lord  Bankton  refers  in  the  passage  cited  only  to  tb 
where  an  indivisible  subject  is  handed  over  to  one  ponioner,  and  of  course,  in  that  a 
shares  of  the  other  portioners  in  the  subject  matter  should  be  made  over  by  some  proper 
ment ;  but  the  question  before  us  is,  whether  it  is  equally  necessary  to  have  any  such  con 
when  the  division  is  actually  made,  and  each  portioner  takes  his  aliquot  share,  and  isca 
by  the  decree  itself  to  withdraw  himself  into  those  limits.  The  respondents  complete  t 
tion  from  Bankton,  by  adding  his  reference  in  the  very  passage  cited  to  another  portid 
work,  book  iv.  title  4,  §  6,  where  he  speaks  of  the  necessity  of  the  elder  portioner  payiiv 
shares  of  the  others  in  the  indivisible  superiority.  Of  coarse,  therefore,  when  those  sbt 
to  be  purchased,  it  is  right  and  proper  that  the  conveyances  of  the  shares  which  are  so  pa 
should  be  made  to  the  party  purchasing  them,  and  therefore  taking  the  conveyance  c 
shares.  In  no  other  author,  mun  Sir  James  Balfour  downward^  does  there  appear  M 
distinction  as  to  the  conveyance  under  a  decree  for  division  in  the  case  of  a  brieve  of  din 
the  Sheriff.  In  the  other  mode  of  procedure  to  which  the  Style  Book  refers,  which  is  lb 
recent  mode,  by  the  action  for  division,  it  seems  that  directions  are  contained  not  alws 
frequently,  for  the  execution  of  proper  deeds  and  writing  for  carrying  the  proceediii 
effect,  but  this  may  well  be  ex  majore  cauleld,  and  certaiiUy  there  appears  no  instancy  1 
none  has  been  produced  before  us,  of  any  such  deeds  being  either  compellable  in  a  divisia 
by  the  Sheriff,  or  under  a  decree.  Lord  Ivory,  in  Stewart  v,  Nicolson,  cites  an  opiaioa 
eminent  Scottish  feudalist,  to  the  effect  that  such  a  conveyance  would  be  improper  in 
where,  singularly  enot^h,  (as  here,)  part  of  the  estate  was  held  pro  indiviso  in  tail,  and  th 
part  pro  indiviso  in  fee  simple.  I  confess  I  can  see  no  reason  for  doubting  the  soundnes 
reasoning  of  Lord  Deas  in  Stewart  v.  Nicolson^  which  led  him  to  his  conclusion,  "thaial 
division  the  lands  are  not  different,  but  that,  anterior  to  division,  the  lands  of  each  bad  a 
ascertained."  In  fact,  where  the  property  is  in  its  nature  capable  of  division,  as  sajri 
field,  the  Sheriff  simply  makes  a  fence  or  fences  across  the  field,  and  delivers  to  each  ot 
own  share  by  his  own  title,  and  it  requires  no  concurrence  on  the  part  of  the  other  owne^ 
of  deed  or  instruments  to  effectuate  the  transaction. 

It  struck  meat  one  time,  that  there  might  be  something  more  in  the  argument,  that  thei 
did  not  after  division  ^ve  notice  of  the  title  on  which  the  whole  ts  held,  but  I  tbiiuc  that  all 
concerned  having  notice  of  the  moiety  of  the  entail  held pro  indiviso  must  be  taken  to  ko 
such  moiety  was  subject  to  the  law  which  renders  the  whole  property  divisible  by  the  Sb 
the  Court  at  the  instance  of  any  person  who  might  so  require  the  division  to  be  inade,aD^ 
fore  having  notice  of  the  whole  extent  of  the  property,  the  share  in  which  is  entailed, 
must  be  taken  to  know  that  in  any  part  of  that  property  an  entire  separate  interest  wxf 
may  have  been,  at  any  time  allocated  out  of  the  whole  to  the  heir  in  tail. 

For  these  reasons,  I  venture  to  submit  to  your  Lordships,  though  of  course  with  dil 
upon  a  subject  of  this  character,  at  the  same  time,  however,  feeling  greatly  confirmed 
concurrence  of  all  the  former  Judges  in  the  case  of  6tew^  v.  Nicolsm  upon  the  first  poi 
of  three  of  those  Judges  upon  the  second  poin^  that  the  interlocutors  complained  of  be  at 
and  the  appeal  dismissed  with  costs. 

Lord  Colonsav. — My  Lords,  as  I  have  arrived  at  the  same  result,  and  very  much  op 
tame  grounds,  as  my  noUe  and  learned  friend,  I  shall  state  my  opinion  as  briefly  as  pt 
I  shall  begin  with  the  question,  whether  an  estate  held  pro  indiviso  can  be  made  die  sot 
an  entail  protected  by  the  Act  of  1685.  It  was  argued  to  us,  that  the  terms  of  that  J 
"  lands  and  estate ' '  must  necessarily  mean  separate  estate^  not  estate  held  pro  ix^oi»- 
that  exclusion  was  only  deduced  from  thea^ment  that  ms  submitted,  that  if  it  vereoib 
then  certain  consequences  must  follow.  There  is  nothing  in  the  words  themselves  to  <^ 
that  I  think  it  is  impossible  to  contend,  that  a  party  holding  large  landed  estate  Pro  m«< 
not  aa  owner  of  lands  and  estate.   But  then  it  is  said  be  is  not  so  in  the  sense  of  the  Act  01 
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asKluston  is  only  arrived  at,  as  I  have  said,  by  endeavouring  to  shew,  that  if  it  were  the 

_  onder  the  Act  of  1685,  suange  consequences  would  follow. 

r,~my  Lords,  holding  that  an  estate  so  possessed — an  estate  held  firo  indiviso — is  witbtn 
liDg  of  the  Act  of  1685,  upon  what  authority  is  it  to  be  held  as  not  being  capable  of 
eniaikd  ?  I  Icnow  of  no  authority  for  that  propositioo.   I  know  of  no  author  who  says  sa 
I  li  no  case  which  has  so  decided. 

an  argument  was  deduced  by  the  ingenuity  and  research  of  my  learned  friend,  Mr.  Ander- 
tbe  Statute  of  1681,  which  was  said  to  be  contemporaneous  legislation  with  the  Statute 
ij.  Now  those  two  Statutes  deal  with  different  matters  altogether;  they  are  not  in 
EC  to  the  same  ol^ects  or  the  same  subjects,  because  the  Act  <A  1681  is  in  reference  to  the 
rfhnchise.  It  is  m  reference  to  the  rights  of  su|ieri(Hrity,  rights  held  in  a  particular  mann«, 
bid)  are  described  as  being  qualified  by  a  certain  viduation.  Now  it  has  been  held  with 
Kc  to  this,  from  the  words  of  the  Act  itself,  especially  that  part  of  it  which  has  been  alhided 
■7  noble  and  learned  friend  on  the  woolsack,  whidi  contemplates  the  case  of  adjudgers 
pprisers,  and  which  goes  even  further  than  be  has  alluded  to,  because  it  says,  that  in  the 
certain  adjodgers  and  apprisers  they  shall  not  be  entitled  to  vote  until  there  is  a  division, 
'  contemplating  that  a  division  should  take  place,  in  order  to  point  out  the  amount  of  the 
ion  which  each  party  has,  and  there  is  a  subsequent  part  of  the  same  Sta&ite  which  points 
sune  direction.  The  whole  course  of  decision,  I  say,  in  regard  to  those  valuations  which 
»f  being  divided  has  been,  that  a  party  coming  forward  must  shew  the  valuation  of  the  par- 
bads  which  he  holds  to  the  extent  specified  in  the  Statute,  and  the  election  law  has  been 
1  ruling  it  in  that  direction,  but  there  is  no  authority  ifx  saying,  that  the  entail  law,  under 
tof  1685,  has  ruled  in  that  direction. 

\  my  Lords,  an  entail  of  property  held  pro  indiviso  may  be  made  to  descend  like  any 
poperty.  But  it  is  said,  thai  it  is  subject  to  the  contingency  of  being  divided,  and  that 
it  cannot  be  the  subject  of  an  entail  under  the  Act  of  1685.  The  contingency  of  sub- 
t  division  is  not  an  objection  to  the  entail,  as  is  shewn  by  the  case  of  heirs  portioners. 
case  of  an  entail  of  an  indivisible  subject,  an  estate  that  is  not  held  pro  indiviso,  Uiat 
;  if  the  entail  does  not  exclude  hdrs  portioners,  is  liable  to  divisicm  when  the  succession 
K)  bdrs  portioners,  and  it  has  been  held  under  the  entail  law,  that,  in  those  circumstances, 
Buis  which  I  shall  immediately  notice,  the  entail  comes  to  an  end.  But  the  possibility  m 
fccoirence  is  not  a  reason  why  the  entail  should  not  be  good  until  that  occurrence  arrives. 
Aercfore  I  see  no  ground  for  holding,  from  that  circumstance,  that  this  class  of  estate, 
e  it  may  afterwards  come  to  be  divided,  should  not  in  the  first  instance,  at  least,  be  capa- 
being  made  the  subject  of  entail  I  have  not  the  slightest  doubt  that  there  are  several 
of  this  character  ;  there  are  certainly  many  in  which  parts  of  them  are  of  this  character, 
e  see  in  the  case  that  has  been  quoted  by  Lord  Ivory,  given  as  the  opinion  of  one  of  the 
eminent  real  property  lawyers  we  can  boast  of,  that  such  a  thing  occurs  occasionally  at 
and  that  it  was  not  considered  in  former  times  as  at  all  out  of  the  rule  of  the  Act  of  1685. 
:oFe  think  that  an  estate,  though  held/r^  indiviso,  may  be  made  the  subject  of  entail  It 
made  the  subject  of  sale,  it  may  be  made  the  subject  of  mortgage,  and  it  descends.  I 
uliing  in  it  that  has  any  character  different  from  that  of  ordinary  feudal  rights  except  this, 
oiay  be  made  the  subject  of  division. 

said,  if  this  doctrine  were  sound  that  I  am  now  venturing  to  state,  then  what  is  to  be  done 
BEuce  to  cases  of  houses  where  the  entail  might  be  put  an  end  to  by  division  ?  That  rather 
to  the  other  branch  of  the  argument,  but  I  will  j\ist  notice  in  passing,  that  although  it 
t  be  shewn,  that  there  may  be  certain  jurticular  kinds  of  subjects  which  do  not  admit  of 
ioit  and  although  m  those  cases  an  entail  fro  indiviso  could  not  be  made,  it  does  not  follow 
■U  propmy  held  pro  indiviso  is  to  be  put  oeyond  the  pale  of  the  Statute.  A  large  class  of 
Bty  is  not  to  be  put  beyond  the  pale  of  the  Statute  because  there  may  be  some  particular 
of  I^operty  that  will  not  come  wimin  it 

It  then  diere  remains  a  question  of  great  importance,  whether  the  property,  when  divided, 
>iD^  under  entail  Now  that  point,  I  think,  is  one  which  runs  a  little  into  subtlety,  but  it  is 
vhich  must  be  dealt  with.  Does  the  division  of  the  property  alter  the  estate  or  does  it 
^  alter  the  possession  of  the  estate  ?  When  the  division  takes  place,  it  is  not  necessary,  (I 
tiat  to  be  clear,)  that  there  shall  be  dispositions  by  the  several  parties  to  each  other.  The 
of  division  of  one  property  of  this  kind  is  talked  of  by  all  our  authorities  from  Sir  James 

  '  downwards,  and  not  one  of  them  suggests  that  it  is  necessary ;  and  the  Styles,  till  a 

otdate,  did  not  contain  any  such  clause  for  executing  dispositions.  The  clause  which  has 
htdy  introduced  into  the  Styles  does  not  necessarily  imply,  that  the  conveyances  are  to  be 
""c  to  the  other  of  property  which  admits  of  division.  It  may  be  useful  if  there  is  a  pro- 
Vconcemed  which  does  not  admit  of  division,  or  it  may  be  useful,  if  one  of  the  parties  has  to 
a  conveyance  or  a  deed  in  order  to  complete  his  own  right ;  but  still  there  is  no  brace  in 
XKhuitie^  horn  the  earliest  to  the  latest  that  a  conveyance  from  one  party  .to  another  is 
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necessary  to  complete  the  right.  On  the  contrary,  the  right  remains  on  the  original  infeftaiM 
The  feudal  right  remains  just  as  before.  1 
Then,  if  that  be  so,  why  should  not  the  entail  right  remain  ?  It  is  said,  that  parties  gmng  tt 
Register  of  Entails  will  not  know  that  what  they  see  there  as  the  entail  of  a  pro  indiviso  ru 
the  entail  of  what  is  now  pKissessed  as  a  separate  right.  But  if  the  estate  is  feudally  the  sa 
it  is  the  same  upon  the  re^ster,  which  shews  the  right  to  the  property,  the  register  which  p 
look  at  to  see  who  is  possessed  of  the  property,  to  see  what  the  right  is  which  they  are  gd 
attack  ;  if  it  does  not  require  to  be  altered,  why  does  it  require  to  tK  ahered  in  the  register,  i 
is  the  place,  not  where  you  go  to  see  whether  the  party  ha^  the  right,  but  where  you  gol 
whether  the  right  has  been  entailed  ?  If  the  parties  see  upon  the  one  register  that  there  bi 
indiviso  right  of  entail,  and  no  allusion  in  that  entail  to  a  division  to  be  aftomids  madf, 
the  duty  of  a  party  who  seeks  to  affect  that  esute  to  go  and  see  upon  the  otlwr  re^ster, 
ascertain  in  some  other  way,  what  is  the  condition  of  the  matter.  A  decreet  of  divisin 
always  been  held  to  be  a  complete  arrangement  of  the  right  requiring  no  new  feudal  idtc^ 
to  be  made  at  the  time,  and  therefore  I  cannot  see  why  it  should  require  a  new  entail  to  bed 
at  the  time.  If  it  does  not  require  a  new  entail  to  be  made  at  the  time,  if  it  does  not  destrag 
old  entail,  I  do  not  see  why  tnere  should  be  any  entry  in  the  register  of  entails,  when  thi 
neither  an  old  entail  repeated,  nor  a  new  entail.  If  it  be  a  subject  which  does  not  admit  of 
sion,  such  as  a  superiority,  which  Lord  Bankton  has  alluded  t<^  it  may  be  necessary,  in  a 
where  a  division  takes  place  among  co-hnresses,  that  conveyances  should  be  made  uomfl 
the  other. 

Now  it  is  true,  that  when  that  sort  of  division  among  heirs  portioners  takes  place,  the  eal 
held  to  be  destroyed.  Why  ?  Is  that  a  parallel  case  ?  The  division  we  are  now  talking  of  I 
a  division  of  the  entailed  estate  ;  it  is  not  a  division  within  the  entail  The  estate  which  ii 
to  be  possessed,  and  which  from  the  beginning  must  be  held  to  be  the  property  of  the  party, 
-which  the  mode  of  possession  is  now  arranged,  remains  complete.  The  party  has  as  nnich  \ 
had  before.  The  vhote  object  of  the  entailer  is  accomplished  by  handing  down  the  estate, 
when  this  estate  descends  to  heirs  portioners,  then  each  is  to  take  his  own  share  of  Aatd 
unless  the  right  of  heirs  portioners  is  excluded,  and  the  right  of  the  eldest  estaUidied.  I 
entailer  had  mtended,  that  the  estate  should  descend  to  one  party  after  certain  circumstance 
would  have  excluded  heirs  portioners.  But  he  not  having  done  sc^  the  estate  is  divided 
comes  to  be  a  partition  within  the  entail  which  destroys  the  possession  of  each  party,  and  if  t 
heirs  portioners  were  to  be  again  succeeded  by  heirs  portioners,  the  estate  would  be  friturcd  i 
to  a  mere  nothing.  That  is  not  the  object  of  the  entaiL  The  object  of  the  entail  is  to  ken 
estate  entire,  and  therefore,  when  there  has  been  an  opening  of  the  entail,  and  the  estate  hasl 
subdivided,  the  object  of  the  entail  has  entirely  failed. 

For  these  reasons,  without  adding  more  to  what  has  been  said  by  my  noble  and  learned  ft 
upon  these  points,  I  think  that  neither  of  them  can  be  effectually  maintained.  I  think 
impossible  to  read  the  full  judgments  ^ven  by  Lord  Ivory  and  Lord  Deas  in  the  case  that 
been  referred  to  without  seeing,  that  the  conclusion  arrived  at  is  the  one  which  ot^ht  to  be 
tained.  I  have  the  greatest  possible  respect  for  the  opinion  of  my  late  learned  friend,  I 
Curriehill,  who  was  a  great  authority,  but  upon  that  particular  point  upon  which  he  expra 
doubt,  I  think  he  was  hesitating  about  smaU  matters,  and  that  he  was  not  taking  a  broad  i 
of  the  matter,  but  ^ing  upon  particular  points  and  critical  views  of  conveyancing  which  ■ 
not  such  as  I  can  give  my  assent  to. 

But  then  there  remain  other  objections  (which  I  do  not  mean  to  go  into  in  detail)  to  the  a 
as  it  stands.  Supposing,  then,  all  that  I  have  said  to  be  right ;  supposing  that  an  estate  hdd, 
indiviso  was  a  good  subject  of  entail ;  supposing  that  the  partition  of  that  estate  is  ntM  a  desd 
tion  of  the  entail,  still  there  remains  the  question,  whether  this  particular  deed  of  entail,  as  :m 
to  any  estate,  is  a  good  entail,  or  whether  it  is  defective  in  any  cardinal  clause.  Now  the  « 
tions  that  have  been  slated  to  these  clauses,  I  think,  are  very  critical  indeed.  The  first  objefl 
is  the  one  stated  to  the  prohibitory  clause  of  the  entaU.  How  is  it  that  that  does  not  pra 
sale  ?  Now  I  really  think  that  it  is  a  remarkably  critical  objection.  It  is  this :  "  It  shaU  ml 
lawful  to  nor  in  the  power  of  Alexander  Kinioch  or  his  heirs,"  and  so  forth,  "  to  alter,  tnnof 
or  change  this  present  tailzie  and  settlement,  or  yet  the  order  of  succession  hereby  presofl 
nor  to  do  any  other  deed  that  may  impart  or  infer  any  alteration,  innovation,  or  change  of 
same,  directly  nor  indirectly,  nor  to  sell,  anailzie  or  dtspime  either  irredeemably  or  under  reven 
nor  yet  to  wadset  or  burden  with  infef  tments  of  annual  rent,  or  any  other  servitude  or  bo) 
my  lands  and  estate  above  written,  or  any  part  thereof." 

Now  the  objection  is  founded  upon  these  words  "  nor  to  sell,  anailzie  or  dispone  ettber  Ii 
deemably  or  under  reversion."  "To  sell  and  dispone " what  7  "My  lands  and  estate  abtf 
written,  or  any  part  thereof."  Another  objection  is,  that  the  clause  does  not  sufficiently  protf 
the  contraction  of  debt.  I  cannot  see  that  there  is  any  force  in  that ;  it  says,  **nor  yet  toconoa 
debts  upon  the  said  estate,"  which  it  is  said  applies  only  to  contracting  debts  in  a  partial 
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r.  That  is  a  point  which  has  been  so  often  decided,  that  it  is  quite  in  vain  to  struggle 

it  now. 

;objections  are  taken  to  the  irritant  clause.  These  objections  are  both  as  regards  sales  and 
4$  debts.  The  objection  bas  reference  to  this  provision  of  the  entail,  that  if  any  person 
CDfitravene,  or  fail  to  fulfil  and  obey,  and  perform  the  several  conditions  and  provisions 
spressed,  or  any  one  of  them,  or  shall  act  contrary  to  the  said  restrictims  and  limitatims 
af  them,  that  then,  and  in  these  or  any  of  these  cases,  not  only  such  facts,  deeds,  debt^ 
DSiud  commisuons,  don^  contracted,  neglected,  or  committed  contrary  hereto,  with  all 
<j  follow  hereupon,  shall  be  in  themselves  void,  null,  unavailing,"  and  so  on.  It  is  said, 
s  is  not  good,  because  it  does  not  say,  that  if  they  "  contract  debts  "  or  "  commit  deeds  " 
f  to  the  conditions  and  ^visions  above  expressed,  or  any  one  of  them,  they  shall  be  void, 
the  prohibitory  clause  is  good,  it  contains  a  provision,  that  if  they  shall  contravene,  or 
fulfil  the  provisions  above  expressed,  or  any  one  of  them,  or  shall  act  contrary  to  them, 
sLf  of  those  cases,  what  is  to  happen  ?  Such  facts,  deeds,  debts,  omissions,  and  com- 
s,  and  50  forth,  shall  be  bad  ;  but  facts,  deeds,  and  debts  are  expressions  vbich,  I  think, 
collocation  here,  and  in  the  position  in  which  they  stand  in  the  context,  admit  of  no  doubt 
Facts  and  deeds  are  words  of  very  large  application,  and  must  be  applied  with  reference 
abject  matter  of  the  clause,  and  when  we  see  that  this  clause  relates  to  any  contravention, 
liffe  to  obey,  or  any  acting  contrary  to  the  restrictions  and  limitations  before  mentioned, 
of  them,  1  think  there  can  be  no  doubt  that  the  words  are  su0icient. 
tben  the  resolutive  clause  must  also  be  looked  at,  which  is  said  to  be  imperfect.  It  says, 
r  persoti  so  contravening,  or  failing  to  fulfil  the  conditions  and  provisions,  shall  lose  the 
int  it  does  not  say,  "any  person  contravening  the  restrictions  and  limitations."  It  is 
ted  to  be  shewn,  that,  according  to  the  particular  use  of  the  words  in  this  deed,  "  restric- 
'  limitations "  mean  one  Oiiag,  and  " conditions  and  provisims  "  mean  another.'  How  I 
t  go  with  that  distinction.  1  think  that  "  conditims  and  provisions"  cover  everything, 
firit  plac^  they  arc  the  words  of  the  Act  1685.  And  in  the  next  place,  I  see  that  every 
At  prohibitions  is  under  a  special  provision.  In  every  one  o(  them  there  is  a  provision, 
n  daose  says,  that  any  person  failing  to  fulfil  the  before  written  conditions  and  provisions, 
flf  them,  shall  lose  their  right  and  interest  in  the  estate.  I  therefore  thtuk,  that  there  is 
iDd  for  maintaining  these  critical  objections.  I  think  that  they  cannot  possibly  receive 
and  apon  the  whole  I  fully  concur  tn  the  conclusion  of  my  noble  and  learned  friend  on 
ohad^  that  this  appeal  must  be  dismissed  with  costs. 

Interlocutors  affirmed^  and  appeal  dismissed  with  costs. 

tUMi^  AgentSf  Scott^  Moncrei^  and  Dalgetty,  W.S. ;  Holmes,  Anttm,  Greig,  and  Whit^ 
■aster. — Respondent^  Agents,  J.  and  F.  Anderson,  W.S. ;  Connell  and  Hope,  West- 
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RGE  Kellie  MacCallum,  Esq.  of  Braco,  Appellant^v.  SiR  W.  D.  STEWART 
Grandtully,  Bart,  and  J.  DUNDAS,  C.S.,  his  Trustee. 

of  Land— Consignation  of  Price— Articles'  of  Roup— Stipend — Relief  of  Purchaser — M. 
rdaudan  estate  from  S.,  ont  of  the  articles  of  roup  stipulating,  that  part  ojtheprice  should 
'tvigntdto  meet  the  event  of  certain  undecided  questions,  as  to  an  obligation  of  relief  from 
augnuntations  of  stipend,  and  should  remain  until  those  questions  were  finally  deter- 
S,  raised  an  action,  and  obtained  decree  to  the  effect,  that  lie  as  vassal  was  entitle 
tUef  front  A.  qua  superior,  and  then  claimed  Payment  of  the  consignment. 
>  (afinning  judgment).  That  S.  was  entitled  to  thi  money,  having  fulfilled  the  condition^ 
'iikat  he  was  not  bound  to  raise  another  action  to  settle  the  liability  in  other  ulterior 

tKU. 

^  and  Vassal— Feu  Contract — Clause  of  Relief  against  Augmentation  of  Stipend. 
^~Ah  obligation  itt  a  feu  contract  on  the  granter^  his  keirs  and  successors,  to  relieve  the 
0} future  augmentations  of  stipend  is  oinding  only  on  the  successors  qua  superiors. — 
'  lOKDs  CaujiSFOitD,  Westbury,  and  Colonsay.^ 

^previonireports6Macph.382;4pSc.  Jur.206.  S.  C.8Macph.H  L.  1 ;  41  Sc.  Jur.  20& 
!e  also  Z).  MoHtr^  v.  Stewart^  4  Macq.  Ap.  499 !  i  Macph.  H.  L.  35 ;  35  Sc.  Jur.  420 ; 
'ip>  1168. 
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This  actioD  was  raised  by  the  respondent  against  the  appellant,  concluding  for  payment 
sum  of  ;^i5oo,  consigned  in  the  Royal  Bank  of  Scotland  in  terms  of  a  minute  of  en 
appended  to  articles  of  roup,  under  which  the  lands  and  teinds  of  Braco  were  in  i8§3  pu 
by  Mr.  MacCallura  from  the  respondent    The  minute  of  enactment  was  to  this  effea:— 1 
in  respect  of  the  undecided  questions  as  to  augmented  stipend,  which  on  the  average  of  i 
three  years  amounted  to  ^loo  lar.  ii</.,  a  sum  of  ^1500  out  of  the  price  shall  be  cc 
except  the  interest  accruing  thereon,  as  after  mentioned,  until  those  questions  have  been 
determined,  and  shall  be  then  disposed  of  as  follows  : — 1st,  The  exposer  shall  take  all  ne 
proceedings  for  effecting  the  claims  of  relief  under  the  original  feu  disposition  and  titles 
land,  or  in  the  existing  locality  or  otherwise,  and  shall  follow  out  the  same  to  a  final  de 
tion.   2d,  In  the  event  that  the  exposer  shall  succeed  in  obtainittg  total  or  par^  relief  < 
augmented  stipend,  the  consigned  sum  shall  be  payable  to  him  eith«-  wholly  or  in  sudi 
tion  as  shall  coiresprad  to  the  amount  of  the  rekef  effected.   3rd,  In  the  event  that  the 
shall  foil  in  effectmg  relief  to  any  extent,  then  the  consigned  sum  shall  be  payaUe 
purchaser,  the  purchaser  taking  on  himself  the  burden  of  the  augmented  stipend  in  a&j 
thereafter.   4th,  Until  the  iinal  issue  of  the  foresaid  proceedings,  the  annual  pa; 
the  augmented  stipend  shall  be  made  by  the  exposer ;  he,  on  the  other  band,  upliftii 
receiving  the  whue  interest  accruing  on  the  consigned  sum  so  loi^  as  those  payn 
continued  by  him.    In  pursuance  of  this  minute,  the  respondent  raised  an  action 
Duke  of  Montrose,  his  superior  in  the  lands  of  Braco,  and  the  result  had  been,  that  the! 
Lords,  on  appeal,  found,  that  the  Duke  as  superior  was  liable,  under  the  obligation  in  the! 
feu  contract,  to  firee  and  relieve  the  respondent  as  vassal  of  all  stipend  and  augmentation  i 
on  the  teinds  of  the  lands  of  Braco  since  the  date  of  the  feu  contract  of  1705.  The 
thereupon  claimed  to  uplift  the  above  sum  of  ^£1500,  because  he  had  succeeded  in  his 
The  appellant,  however,  resisted  this,  on  the  ground  that  the  action  did  not  establish  an  1 ' 
liability  of  the  Duke  and  his  heirs  to  relieve  the  lands  of  Braco,  but  only  established  thelii 
of  the  Duke  as  superior  of  the  lands.   The  whole  Court  by  a  majority  held,  that  the  resp 
had  substantially  succeeded  according  to  the  meaning  of  the  condition  of  sal^  and  done : 
he  had  en^ged  to  do  in  order  to  acquire  the  money.    The  majority  of  the  Judges  consia 
Lord  President  Inglis,  Lord  Justice  Qerk  Patton,  Lords  Curriehill,  Cowan,  Ardmillan,  Jc 
woode,  Mur^  Kinloch,  Benholme,  and  Barcaple,  while  the  minori^  consisted  of  Lords  " 
Neaves,  and  Ormidale.   The  purchaser  now  appealed  against  that  judgment. 

The  appellant  in  hxifrintea  case  stated  the  following  reasons  for  reversing  the  interic 
— "  I.  Because,  accordmg  to  the  sound  construction  of  the  articles  and  conditions  of  i 
well  as  according  to  the  understanding  and  view  of  both  parties  to  the  contract  of  sale  at  I 
of  their  entering  into  the  same,  the  specific  claims  of  relief,  for  effectuating  which  the  \ 
Sir  William  Drummond  Stewart,  thereby  became  bound  to  take  all  necessary  proceedings,^ 
claims  of  relief  against  the  general  heirs  and  representatives  of  James,  Marquess  of  Mc 
and  not  a  mere  claim  of  relief  against  his  successors  in  the  superiority  of  the  estate  of 
2.  Because  the  said  claims  of  relief  against  the  general  heirs  and  representatives  of  ja 
Marquess  of  Montrose,  have  not  bi^n  to  any  extent  established,  or  made  effectual  to  the : 
lant.    3.  Because  the  respondents  have  not  taken,  or  followed  out  to  a  final  determinada 
proceedings  necessary  for  establishing  and  effectuating  the  said  claims  of  relief,  or  for  jv  ' 
ascertaining  their  validity  as  in  a  question  with  the  heirs  and  representatives  of  James,  Ma 
of  Montrose.  4.  Became  the  respondents  have  hitherto  failed  either  to  pitt  the  app 
titule  to  assert  and  establish  the  validity  of  said  claims  of  relief  against  the  heirs  and  icp 
atives  of  James,  Marquess  of  Montrose,  or  to  take  and  follow  out  the  proceedings  neces 
that  purpose.    5-  Because,  even  on  die  assumption,  that,  under  the  obligation  of  relief  1 
future  augmentations  of  stipend  contained  in  the  feu  contract  of  ist  February  1705,  no  6i'~ 
relief  is  competent  to  the  vassal  except  against  the  heirs  and  successors  of  James,  Marqa 
Montrose,  in  the  superiority  of  Braco,  such  relief  is  not  the  relief  contemplated  by  the 
and,  in  any  view,  is  partial  and  not  total,  within  the  meaning  of  the  anicies  and  conditic 
roup.   6.  Because  the  respondent,  Sir  William  Drummond  Stewart,  has  &iled  to  impli 
those  conditions  of  the  contract  of  sale  between  him  and  the  appellant,  upon  the  fiilfil) 
which  by  the  respondent  his  right  to  receive  payment  of  the  consigned  money  is,  by  the  I 
the  contract,  made  to  depend." 

Lord  Aiivffcait  (Young),  and  Anderson  Q.C.,  for  the  appellant. — The  judgment  of  theCo 
Session  was  erroneous.   The  articles  of  roup  made  it  necessarj-,  that  the  respondent  s 
effectuate  all  claims  of  relief  under  the  original  feu  contract  of  1705.    At  the  time  of  this 
no  definite  claim  of  relief  was  pending,  and  therefore  the  obligation  must  be  taken  to  meaa  I 
entire  relief,  and  not  a  partial  relief.   By  the  feu  contract,  the  clause  of  relief  imported  an  obf~ 
tion,  not  only  upon  the  granter  of  the  feu  as  superior,  but  also  upon  himself  as  an  individoal,' 
upon  his  general  representatives.   There  was  then  ctmsUtuted  an  effectual  personal  obliR>r 
against  the  Marquess  and  his  representatives  in  the  fea  contract — Kim^s  Cetb^  r. 
Macq.  Ap  536,  ante,  p.  429.   Such  an  obligation  is  not  inconsistent  with  the  existence  f 
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in  the  feuar  to  claim  relief  from  his  superior  for  the  time  being  by  reason  of  privity  of 
late.  Thus  under  an  assignable  lease,  the  obligation  of  a  lessee  and  his  heirs  to  the  landlord 
r  rent  is  not  terminated  by  the  assignation  of  the  land  to  a  third  party,  and  his  acceptance  by 
e  bndlord  as  tenant — Bank,  i.  2,  9,  14 ;  Ersk.  ii.  6,  34.  And  though  the  case  of  Skgn* 
TttnhiU,  4  S.  25,  was  to  the  contrary,  it  was  overruled  by  the  late  case  of  Miller  f.  Smally  x 
[acq.  Ap.  352,  ante,  p.  222. 

Sir  R.  Palmer  Q.C,  and  Mellisk,  Q.C.,  for  the  respondent,  were  not  called  upon. 
Lord  Chancellor  Hatherlet. — My  Lords,  this  is  an  appeal  from  two  mterlocutors,  the 
Bt  of  which  is  an  interlocutor  of  the  Second  Division  of  the  Court  of  Session  in  Scotland,  by 
Hch,  in  effect,  it  has  been  decided,  that  the  respondent,  Sir  William  Drummond  Stewart,  is 
tftled  to  recover  the  sum  of  £  I  $00,  which  had  been  consigned  under  certain  articles  of  roup, 
^OBk  vhich  a  sale  had  taken  place  in  which  the  respondent  was  vendor  or  disponer,  and  the  appel- 
V  was  purchaser.  The  property  in  question  consisted  in  part  of  certain  tetnds,  and  by  virtue  of 
[fea  contract  dated  in  1705,  these  teinds  had  been  conveyed  to  David  Grahame  by  the  then 
brqoess  of  Montrose,  with  a  certain  contract  of  warranty  contained  in  the  instrument  That 
ntract  was  in  the  following  terms  :— "  The  Marquess  obliged  himself  and  his  heirs  and  success- 
js,  in  consideration  of  (a  certain  payment  which  is  there  referred  to),  to  warrant  the  said  teinds, 
%nonage,  and  vicarage,  which  had  been  disponed,  to  be  free,  saK,  and  sure,  to  the  said  Mr. 
wvid  Grahame  and  his  said  son  and  his  foresaids,  from  all  ministers'  stipends,  future  atigment- 
'■dons,  annuities,  and  other  burdens  imposed,  or  to  be  imposed,  upon  the  said  teinds." 

That  engagement  had  been  fuliilled  by  the  successors  in  title  of  the  Marquess  of  Montrose, 
towards  those  ^o  held  the  property  which  had  been  so  conveyed.  But  the  year  1846,  up  to 
which  time  the  engagement  had  been  fulfilled,  introduced  this  change  in  the  conduct  of  the 
Marquess,  or  rather  of  the  Duke,  as  he  was  at  that  time.  In  consequence  of  certain  decisions  of 
yoor  Lordships'  House,  the  Duke  of  Montrose,  who  succeeded  to  the  title  of  the  Marquess,  con- 
cdred,  that  he  was  not  bound  to  make  these  payments  to  the  present  respondent,  inasmuch  as 
tte  present  respondent  was  not  entitled  to  demand  these  payments  of  him  ;  in  other  words,  that 
Vnrcver  he  might  have  been  bound,  if  there  had  been  a  regular  deduction  of  title  to  the  obliga- 
'tioQ  to  the  respondent,  yet  inasmuch  as  that  regular  deduction  gf  title  to  the  obligation  had  not 
become  vested  in  the  respondent,  he  (the  Duke)  was  not  liable  any  further  to  continue  the  pay- 
ment. Accordingly,  no  payment  was  made  from  the  year  1846  down  to  the  year  1853,  the  time 
oftberoup.  Therespondnit  in  the  present  appeal  was  not  disposed  to  submit  to  this  withdrawal 
from  the  obligation  on  the  part  of  the  Duke.  The  sum  in  dispute  had  become  considerable  in 
amoont,  somewhat  exceeding  jfioo  a  year,  in  consequence  of  these  augmented  stipends,  and  the 
Rspondent  bdng  minded  to  sell  this  property,  was  compelled,  in  consequence  of  the  dispute,  to 
enter  into  the  special  engagement  which  has  been  the  subject  of  the  action  which  we  arc  now 
considering  in  Uie  present  appeal 

The  property  was  put  up  to  auction,  and  the  present  appellant,  as  I  said  before,  became  the 
fvchaser  of  it  A  condition  was  inserted  amongst  the  conditions  of  roup,  that  a  sum  of  5oc^ 
was  to  be  ctmsigned  in  respect  of  this  question,  and  the  articles  of  roup  specify  very  distinctly 
what  is  to  be  done  with  reference  to  this  consignment.  The  articles  in  question  are  as  follows  >— 
"That  in  respect  of  the  undecided  questions  as  to  augmented  stipend,  which,  on  the  average  k& 
the  last  diree  years,  amounted  to  ^100  \os.  i  \d.,  a  sum  of  f^i 500  out  of  the  price  shall  be  con- 
signed m  such  bank  as  the  parties  may  agree  upon  in  the  joint  names  of  the  exposer  and  pur- 
chaser, or  of  their  agents,  which  sum  shall  remain  consigned,  except  the  interest  accruing  there- 
at as  after  mentioned,  until  those  questions  have  been  finally  determined,  and  shall  be  then 
disposed  of  as  follows :— First,  the  exposer  shall  take  all  necessary  proceedings  for  effectuating 
the  claims  of  relief  under  the  original  feu  disposition  and  title  of^  the  lands,  or  in  the  existing 
locality  or  otherwise,  and  sfaaU  follow  out  the  same  to  a  final  determinatim." 

This  appears  to  point  out  very  plainly  the  precise  terms  of  the  contract  and  engagement  which 
was  entored  inta  There  were  pending  these  disputes,  and  in  respect  of  these  disputes  the 
tespondent  was  contemplating  legal  proceedings.  Those  legal  proceedings  were  contemplated 
vitb  a  view  of  enforcing  the  obligation  on  the  part  of  the  Duke  to  indemnify  the  owner  of  the 
Property  from  the  payment  of  augmented  stipends.  There  is  nothing  whatever  said  in  this  con- 
dition, or  anything  referred  to  which  can  intimate  that  the  present  appellant  contracted,  that  any- 
thing more  was  to  be  done  than  to  insist  upon  the  original  feu  disposition  and  titles  in  order  toobtam 
such  relief  as  might  be  obtainable  under  those  instruments.  There  is  no  provision  whatever,  that 
the  respondents  shall  take  any  proceedings  to  obtain  by  way  of  special  contract  or  special  assign- 
mnit  from  that  vassal  any  right  which  he  might  have  as  against  the  superior,  but  the  whole  turns 
npOD  the  engagement  to  take  the  necessary  proceedings  for  effectuating  the  claims  of  relid* under 
the  original  feu  disposition  and  title. 

It  is  tme  that  the  Lord  Advocate  read  to  us  certain  letters  which  be  appeared  to  think  had  a 
bearing  upon  this  subject,  so  far  as  related  to  a  supposed  obligation  on  the  part  of  the  respond- 
nt  to  obtain  from  the  heirs  of  the  original  vassal,  David  Grahame,  a  special  assignment  of  this 
flbUgation.  So  far  as  those  letters  were  to  any  purpose,  it  seemed  to  me,  that  they  indicated  the 
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coDtnury,  because  no  sooner  vas  such  a  claim  asserted  than  it  was  immediately  coDtradicted| 
and  looking  to  the  pleadings  that  have  taken  place,  it  will  be  observed,  that  there  is  no  admissiol 
whatsoever  of  any  responsibility  of  that  character.  I  carefully  looked  at  the  different  stuemeidi 
made  in  the  pleadings  in  this  cause  for  the  purpose  of  seeing  whether  such  an  admission  cow 
be  found,  and  I  found  nothing  of  the  kind,  nor  any  admission  extending  in  any  way  the  tenufl 
the  written  contract  into  which  the  parties  entered.  1 
That  being  so,  the  sole  point,  as  it  appears  to  me,  which  we  have  to  consider  is,  whether  j 
not  this  respondent  has  taken  the  necessary  proceedings  for  effectuating  the  claimsof  r^ef  ontlel 
the  orighud  feu  disposition  and  titles,  and  whether  he  did  follow  them  up  toa  final  detenninatiMi 
What  lias  been  done  is  this  :  The  respondent,  proceeding  to  enforce  the  claini  ci  indonn^  4 
i^nst  the  Duke  of  Montrose,  he  rested  his  case  upon  the  original  feu  contract,  and  upon  ^ 
resting  his  case  he  undoubtedly  raised  other  questions.  He  said — You  are  liable  by  virtue  ci  it 
contract,  and  you  are  liable  by  virtue  <^  the  tenure  on  the  ground  of  your  being  the  holder  of  dN 
superiority,  and  my  being  in  the  position  of  vassal.  You  are  aigaged  to  fulfil  that  contract,  4 
alT  events,  so  long  as  those  two  conditions  exist,  and  upon  your  ceasing  to  hold  the  supenorift 
the  same  obligation  will  pass  to  whomsoever  may  be  placed  in  your  posititw  towards  me,  an 
towards  aU  those  who  may  iill  my  present  position  as  vassal.  Now  the  respondent  havii^  niirf 
those  two  points  without  pursuing  the  question  as  regards  the  litigation  that  took  place  in  dt 
Court  below,  the  matter  was  brought  to  your  Lordships'  House,  and  your  Lordships  did  dettr^ 
mine,  that  the  Duke  was  liable  in  respect  of  tenure,  and  that  he  was  bound  to  indemnify  At 
vassal  in  the  manner  in  which  the  vas^  asserted  that  he  was  bound  to  indemnify  him.  Itat 
engagement,  therefore,  on  the  part  of  the  respondent  has  been  fulfilled,  and  it  appears  to  me,  Ait 
the  Lord  justice  Clerk  has  not  incorrectly  stated  the  contest  which  has  been  raised  when  hesqi 
this  :  "The  defender  maintains,  that  the  pursuer  has  not  fully  complied  with  the  conditioii5,» 
is  not  entitled  to  have  the  consigned  money  paid  over  to  him,  inasmuch  as  he  has  not  yet  ss»- 
ceeided  in  having  it  found  that  the  Duke  is  liable  in  the  obligation  as  the  general  represenatiic 
of  the  original  granteroC  the  feu— in  other  words,  his  defence  is,thu  thoiwh  total  reUef  bisbcBi 
^ectuated,  it  has  been  effectuated  in  respect  of  one  only  of  two  grounds  which  were  insisted  aa.' 
I  think  that  is  not  an  incorrect  description  of  the  controversy  which  has  been  raised  by  the 
defender. 

If  we  find,  therefore,  that  the  claim  has  been  pursued,  that  it  has  been  effectually  pnisnd, 
that  it  has  been  brought  to  a  termination,  and  that  that  reUef  has  l>een  obtained  which  was  ens- 
tracted  to  be  obtained,  the  condition  upon  which  the  consignment  became  payable  to  ibe 
respondents  appears  to  me  to  be  fully  and  completely  fulfilled,  because  the  objection  ical^ 
assumes  this  shape,  and  simply  this  shape  :  True  it  is,  tliat  you  have  succeeded  upon  oneKTOUsi 
which  would  bind  all  who  come  into  possession  of  the  superiority  towards  all  who  come  into^ 
position  of  the  vassal  to  fulfil  the  engagement,  but  it  may  be  that  the  Duke  or  thosewho  sacceed 
him  may  pass  over  the  superiority  to  one  who  is  insolvent.  Then  the  right  will  remain ;  tbetitle 
will  remain  ;  the  only  difference  is,  that  de  facto,  if  the  person  be  in  that  condition  which  tic 
appellant  assumes  in  his  argument,  of  course  the  effect  will  be,  that  he  will  not  receive  relief, 
simply  because  the  person  who  has  the  obligation  cast  upon  him  is  unable  to  ful61  it  But  if 
you  take  the  matter  as  a  matter  of  contract,  this  state  of  things  might  as  well  have  occurred  in 
that  view  of  the  case  as  in  the  other.  True  it  is  there  is  less  likelihood  of  the  noble  Duke  ^ 
those  who  come  after  him  being  unable  to  fulfil  their  obUgation ;  still,  even  in  ow  own  times 
unfortunately  those  in  the  highest  position  have  been  found  incapable  of  fulfiUing  thdr  men? 
engagements,  and  therefore  tUs  single  circuuKtance,  that  there  is  a  possibility  of  the  relief  beif 
in  effect  lost,  and  not  from  any  want  of  titl^  biU  from  a  want  of  ability  cm  the  part  of  ik 
persons  to  fulfil  the  engagement,  ought  not  to  have  any  influence  in  the  decision  of 
question. 

It  appears  to  me,  that  the  respondent  having  established  a  title  to  indemnity,  this  engaganeni 
is  strictly  fulfilled,  not  only  in  its  mere  words,  but  according  to  all  that  appears  to  have  beoi 
contemplated  between  the  parties ;  because  if  it  had  been  intended,  that  a  further  eng^ieniat 
should  oe  entered  into,  namely,  that  the  construction  of  the  contract  should  be  such,  that  tboi^ 
relief  might  be  fully  given  upon  that  contract  in  one  point  of  view,  th^  should  also  be  a  second 
ground  upon  which  the  parties  might  rely  for  indemnity,  namely,  that  of  requiring  that  aootbcf 
process  should  be  taken  with  a  view  of  putting  the  respondent  in  the  original  position  which  vtf 
occupied  by  the  first  vassal — I  say  if  any  such  term  luid  been  originally  contemplated,  I  apf^ 
bend  that  that  term  ought  to  have  been,  and,  what  is  more,  I  think  1  may  say  it  would  ban  dM") 
inserted  in  the  engagement. 

Then  how  does  the  rest  £&  the  engagement  proceed  with  reference  to  the  tqdifting  of  » 
consigned  sum  when  this  has  been  done  ?  "  in  the  event,  that  the  exposer  shiall  sacceed  is 
obtaming  total  or  partial  relief  of  the  augmented  stipend,  the  consigned  sum  shall  be  payalde  to 
him  either  wholly,  or  in  such  proportion  as  shall  correspond  to  the  amount  of  the  relief  efiectd. 
Now,  reading  those  words,  it  is  perfectly  certain,  that  the  meaning  of , the  expression  "total  v 
partial  relief,"  must  be  a  total  relief  from  the  payment  of  the  diarge,  or  a  partial  relief  finK»  ^ 
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of  the  charge,  in  events  which  might  have  occurred  no  donbt  from  its  being  possible, 
e  of  the  charges  might  be  disputed,  whilst  others  were  not,  or  Irom  a  variety  <^  other 
"  Total  relief"  must  mean  relief  from  the  total  amount  of  the  charge,  and  of  course,  as 
[a  relief  from  the  total  amount  of  the  charge,  it  must  be  a  complete  and  final  relief,  and 
r  all  time.    That  is  exactly  what  is  meant  for  all  time ;  the  holder  of  the  superiority  is  to 
I  liable  to  the  total  amount  of  the  charge,  and  accordingly  the  relief  has  been  effected  to 
ot  of  giving  a  title  to  the  whole  of  the  consigned  sum. 
ficmainiog  i»rt  of  the  clause  is  this  :  "  In  the  event  that  the  exposer  shall  fail  in  efTecting 
'  to  any  extent,  then  the  consigned  sum  shall  be  payable  to  the  purchaser,  the  purchaser 
J  on  bimielf  the  burden  of  the  augmented  stipend  in  all  time  thereafter.    Until  the  final 
lof  the  foresaid  proceedings,  the  annual  payments  of  the  augmented  stipend  shall  be  made 
!  exposer,"  etc.    The  rest  is  immaterial  to  the  consideration  of  this  question. 
I,  accofding  to  the  appellant's  contention,  he  has  been  relieved :  he  has  been  indemnified ; 
[  can  see  no  other  conclusion  to  the  theory  of  the  appellant  than  this,  that  although  he  has 
[soreUered,  and  although,  in  point  of  titli^  the  Duke  of  Montrose  and  those  who  succeed 
'  I  the  superiority,  will  be  bound  to  pay,  and  although,  being  solvent,  they  will  de /ado  pay, 
Ithoogh  he  has  for  17  years  bera  de  Jaete  indemn£ed,  and  he  may  for  100  years  more  be 
'  as  wdl  as  de  Jm4  indemnified,  yet  he  says,  there  may  be  some  construction  put  upon  Ais 
nt  (which  appears  to  me  to  be  a  most  unwarrantable  and  unreasonable  construction,  to 
~        the  contract  or  from  any  words  therein  contained)  to  this  effect :  I  am  to  be 
I  kg  all  dme  to  keep  this  money  in  suspense,  until  it  shall  be  determined,  not  only  that  I 
t  facio  and  dt  jure  entitled  to  relief  in  one  way,  but  until  you  have  also  established  an 
1  right  in  my  behalf  to  be  entitled  in  the  other  way  if  the  first  should  fail. 
1  nothing  in  the  contract  to  authorize  my  coming  to  such  a  conclusion,  and  therefore,  I 
l&ntnbty  sulunit  to  your  Lordships,  that  we  should  affirm  the  two  interlocutors  complained 
e  one  being  the  interlocutor  of  the  14th  of  February  1868,  by  which  the  previous  decision 
lord  Ordinary  in  favour  of  the  present  appellant  was  reversed,  and  the  other  interlocutor, 
;cne  (rf  the  25th  of  February  1868,  which  has  reference  merely  to  a  calculation  of  the 
i  to  be  paid  by  the  present  appellant,  and  I  shall  recommend  your  Lordships  in  affirming 
!  two  interlocutors,  to  dismiss  the  present  appeal  with  costs. 
I  Chelmsford.— My  Lords,  I  agree  with  my  noble  and  learned  friend  on  the  woolsack, 
:  interiocutors  aj^ieated  from  oi^ht  to  be  affirmed.  The  firat  interlocutor  "  find^  declares, 
ems  against  the  defenders  in  terms  of  the  conclusions  of  the  suimnons."  The  summons 
I  that  it  may  be  declared,  that  the  pursuers  bad  the  sole  and  exclusive  ri^t  to  the  sum  of 
I  which  was  consigned  in  the  Royal  Bank  of  Scotland,  and  that  they  are  now  entitled  to 
'  :  same  and  dispose  thereof  at  their  pleasure.   The  ground  of  the  decision  was,  that  the 
fits  had  folfiU^  the  conditions  imposed  upon  them  by  the  articles  of  public  sale  of  the 
^of  Braco  under  which  the  sum  of  ^1500  was  deposited.    Before  that  sale,  which  was  in 
to  iSS3,  t^bc  Duke  of  Montrose,  who  was  the  superior  of  the  lands  of  Braco,  and  who  had 
Nown  to  1847  the  augmented  stipend  upon  the  lands,  objected  that  the  Mr.  Drummond,  from 
^  the  respondent  purchased,  had  no  title  to  relief  under  that  obligation.    In  consequence  of 
bjectitm,  additional  articles  were  introduced  upon  the  public  sale.    The  original  articles 
;  been  signed  on  the  22d  of  October,  on  the  26th  of  October  these  additional  articles  were 
d :— "  In  respect  of  the  undecided  questions  as  to  augmented  stipend,  which,  on  an  average 
phst  three  years,  amounted  to  i^ioo  lor.  lW.,a  sum  of     500  out  of  the  price  shall  be 
*  in  such  bank  as  the  parties  may  agree  upon  in  the  joint  names  of  the  exposer  and 
I  or  of  their  agents,  which  sum  shall  remain  consigned,  except  the  interest  accruing 
on  as  after  mentioned,  until  those  questions  have  been  finally  determined,  and  shall  be  then 
of  as  fofloirs  :  First,  the  exposer  shall  take  all  necessary  proceedings  for  effectuating  the 
>of  relief  under  the  original  feu  disposition,  and  titlesof  the  lands,  or  in  the  existing  locality 
KTwise,  and  shall  fc^ow  out  the  same  to  a  final  detenmnation."  The  other  articles  provide, 
In  the  event  of  bis  either  wholly  or  partially  obtaining  relief  of  the  augmentation,  ne  shall 
i^ttie  whole  or  a  part  of  ;£i5oo,  and  if  he  fails  in  obtaining  that  relief,  then  the  ^1500  shadi 
"T  to  the  purchaser.    Some  stress  has  been  laid  in  the  argument  upon  the  words  in  these 
1  "questions"  and  "claims  of  relief*'  in  the  plural,  but  I  appehena  that  the  real  question, 
tmly  question,  was,  whether  the  Duke  of  Montrose  was  bound  to  give  relief  under  t^ 
tion  in  the  feu  contract  of  1705. 

jDuke  having  refused  to  pay  the  augmented  stipend,  an  action  of  declarator  of  payment 
Ibrn^ht  against  htm  by  the  respondent,  and  in  that  action  the  appellant  concurred  as  pursuer. 
'  >t  is  said,  that  that  was  under  an  arrangement,  that  his  concurrence  should  not  prejudice  his 
T  to  insist  upon  the  respondent  taking  all  effectual  means  to  obtain  relief  from  the  augmenta- 
^In  this  action  it  is  stated  by  Lord  Neaves,  that  the  plea  of  the  pursuer  was, "  that  the  present 
T,  the  Duke,  was  equally  liable  in  payment  and  relief  as  concluded  for,  both  as  heir  and 
"tative  of  the  granter  of  the  said  obligation,  and  as  successor  in  the  superiority  of  the 
I  idnds,  and  others."   And  it  appears,  that  the  defence  of  the  Duke  in  that  action  was  this : 
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His  Gmce  insisted  that  the  obligation  in  the  feu  contract  was  a  personal  and  collateral  obligatii«| 
which  did  not  run  with  the  land,  and  which  had  not  been  transmitted  by  special  assignation  so  n 
to  sustain  an  action  of  relief  by  a  singular  successor.   The  Lord  Ordinary  pronounced  an  inttf 
locutor,  that  the  obligation  of  relief  against  future  augmentations  of  stipend  in  the  feu  conirai 
has  not  been  duly  transmitted  to  the  pursuer,  but  upon  a  Reclaiming  Note  the  Judges  of  tl 
Second  Division  recalled  the  interlocutor,  and  found,  that  the  defender,  the  Duke  of  Montrose,! 
superior  of  the  lands  and  teinds  Libelled,  was  liable  under  the  obligation  libelled,  to  free  and  relia 
the  pursuer,  as  vassal  in  the  lands  libelled,  of  all  stipend  and  augmentation  of  stipend  imposed  t 
to  be  imposed  on  the  teinds  of  the  lands  libelled,  subsequent  to  the  date  of  the  feu  contract,  n 
upon  an  appeal  to  this  House  that  interlocutor  was  affirmed. 

The  respondent,  considering  that  be  had  done  all  that  was  necessary  to  entitle  him  to  receii 
the  deposited  sum  of  £i  500,  instituted  the  present  suit,  and  then  he  was  met  by  the  [dea  on  A 
part  of  the  appellant,  that  by  the  said  articles  of  roup  and  minute  the  pursuer  became  boond  t 
adopt  ail  measures  newssary  or  practicable  for  die  purpose  of  vesting  the  right  to  tiie  sd 
obligation  of  relief  in  the  defender,  so  as  to  enable  the  defender  to  operate  rdief  from  ai^nKiia< 
tion,  not  only  against  the  feudal  superior,  but  also  agunst  the  general  representatives  of  the  sn 
James  Marquess  of  Montrose.  In  other  words,  that  as  the  singular  successor,  he  could  notobbi 
the  benefit  of  a  personal  obligation  without  a  special  assignation  from  the  heir  of  David  Cnhan^ 
the  disponee  in  the  feu  contract. 

This  renders  it  necessary  to  consider  what  is  the  exact  character  and  effect  of  that  obligaiiM 
contained  in  the  feu  contract.  And  upon  that  subject  I  confess  I  am  disposed  to  agree  with  te 
opinion  of  the  Lord  President  and  the  other  Judges  who  concurred  with  him,  that  thatobligana 
in  the  feu  contract  is  confined  to  an  obligation  upon  the  Marquess  of  Montrose  and  his  heirs  ait 
successors  in  the  superiority.  The  Lord  President  states  the  opinion  of  himself  and  the  odicr 
Judges  in  these  terms : — "  The  demand  of  the  defender  is  founded  upon  a  misinterpretatioD  «f 
the  terms  of  the  obligation  in  the  original  feu  contract  According  to  its  true  meaning  die 
Marquess  of  Montrose  by  that  obligation  bound  only  himself  and  his  heirs  and  successors  in 
right  of  the  dominium  directum  of  the  subjects  to  relieve  the  vassal  and  his  heirs  and  ass^;necl 
in  the  dominium  utile  of  the  burden  of  the  augmentation  of  stipend,  etc.  That  is  the  true  meaniDg; 
of  such  obligations  in  the  class  of  mutual  contracts  by  which  an  owner  of  heritable  property  gnnB 
a  subordinate  right  in  that  property  to  another  party  to  be  held  by  him  of  and  under  the  gnmicL' 
Lord  Kinloch  agrees  with  the  Lonl  President  and  the  other  Jut^es  in  that  opinion.  If  Uut 
opinion  be  correct,  of  course  there  is  an  end  of  all  question  upon  this  subject,  because  undoubtedFr 
he  has  obtained  relief  from  the  augmentations  against  the  Duke  in  the  only  character  in  wiiia 
he  is  held  to  be  liable. 

Lord  Benholme  is  of  opinion  that  the  construction  of  this  oUigation  was  settled  by  this  Hdm 
in  the  case  of  The  Duke  of  Montrose  v.  Stewart,  ante,  p.  ii68j  4  Macq.  Ap.  499;    He  says- 

I  consider  that  that  construction  is  to  negative  the  view  of  those  who  consider  it  to  be  « 
personal  obligation  incumbent  upon  general  heirs  and  successors,  and  to  affirm,  that  it  is  n 
obligation  that  runs  with  the  land  incumbent  on  the  superior  for  the  time  on  the  one  hand,  and 
prestable  to  the  vassal  on  the  other.  That,  1  think,  is  the  fair  result  of  the  jud^ent  of  the  House 
of  Lords."  But  it  appears  to  me  that  that  is  hardly  correct,  because  what  this  House  decided  ia 
the  case  of  The  Duke  of  Montrose  v.  Stewart  was,  that  the  Duke  was  liaUe  as  the  supcriorBf 
the  lands  of  Braco  under  the  obligation  in  the  feu  contracts  of  1705. 

This  House  had  no  occasion  to  consider,  and  did  not  consider  or  decide,  whether  the  ohligatiaa 
was  not  also  a  personal  obligation  upon  the  Duke  of  Montrose  and  his  general  heirs. 

How  that  is  the  argument  upon  the  present  occasion.  It  is  said,  that  the  obligation  is  notonlr 
an  obligation  upon  the  original  granter,  and  his  hdrs  and  successors  in  the  superiority,  but  tbat 
it  is  also  a  personal  obligation  upon  him  yfbich  is  binding  upon  his  general  representatives. 
Assuming,  for  the  purpose  of  the  argument,  that  the  obligation  is  of  that  cumulative  descriptioi^ 
still  I  should  be  of  oinnton,  that  the  respondent  has  fulfilled  all  the  terms  and  conditions  of  die 
articles,  particularly  in  the  mode  in  which  they  are  expressed,  because  the  articles  are,  tbat  die 
exposn  shall  take  all  necessary  proceedings  for  effectuating  the  claims  of  relief  under  the  origiul 
feu  dispositions  and  titles  of  the  lands,  or  in  the  existing  localit^^-m-  otherwise  and  shall  fwa"  : 
out  the  same  to  a  final  determination.  Now,  what  is  the  meaning  of  the  word  **  titles  "  there? 
Surely  it  must  mean  existing  titles.  The  respondent  has  not  made  out  his  title  to  the  pcrsowl 
obligation,  and  it  is  contended,  on  the  part  of  the  appellant,  that  he  is  bound  to  make  out  a  nc* 
title,  and  that  that  obligation  is  imposed  upon  him  by  the  condition  in  the  articles  of  sale.  1 
confess  it  appears  to  me,  that  there  is  no  such  obligation  upon  hitn,  and  if  there  is  no  sndi 
obligation,  then  he  has  entirely  fulfilled  all  that  was  imposed  upon  him  as  a  condition  in  these 
articles  of  sale.  He  has  obuined  a  decree  against  the  Duke  of  Montrt»e,  by  which  he  isFendered 
liable  as  superior  of  the  lands  to  relieve  all  the  vassals  from  the  augmentations  of  the  stipend, 
and  that  to  the  full  amount 

It  seems  to  me,  that  it  would  be  unreasonable  to  impose  upon  him  the  additional  Itstno^t 
perhaps  impossible  to  be  satisfied,  of  procuring  a  special  assignment  from  the  heir  a[  D>rid 
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;  upon  the  contingent  possibility  that  the  Duke  of  Montrose,  or  some  future  superior  of 
,  might  part  vith  them  to  a  [>erson  of  no  substance,  and  so  the  appellant  or  those  who 
I  him  in  the  lands  might  be  prevented  from  having  an  effectual  remedy  for  the  breach 
It  appears  to  me,  that  the  respondent  has  fulfilled  all  that  was  necessary  to  be 
him  upon  these  cooditiws,  and  that  he  is  entitled  to  receive  the  sum  of  money 

.  Westbury. — My  Lords,  I  have  very  few  words  to  add  to  what  has  fallen  from  my 
1  learned  friends.  Some  questions  of  nicety  have  been  discussed  at  the  bar  upon  the 
i  think  they  are  immaterial  to  the  point  we  have  to  decide,  and  will  not  call  for  any 
ion.  That  point  is  a  very  simple  one.  Has  the  present  respondent  implemented  the 
Dt  that  he  entered  into  in  the  additional  article  to  the  articles  of  roup  under  which  the 
~  .t  Says  the  appellant  he  has  not  dcxie  so,  because  under  the  original  warranty 
ationc(Ritracted  by  the  Marquess  of  Montrose  in  the  original  feu  disposition  1705,  there 
Qcract  which  bound  the  M^uess,  in  his  capacity  of  superior,  ana  there  was  also  a 
.  bound  all  the  heirs  and  representatives  of  the  Marquess. 

further  says :  "  You  have  undoubtedly,  by  your  action,  and  by  the  decision  of 
Lords,  determined  this  point,  namely,  that  in  respect  of  the  sale  of  the  estate 
,  the  vassal,  and  the  present  Dulu,  the  heir  of  the  Marquess  of  Montrose,  the  superior, 
but  1  afBrm  that  it 'is  possible  for  you  also  to  get  a  decision,  that,  in  respect  of  the 
t  contract  the  Dulce  is  liame,  and  I  shall  not  have  complete  relief  unless  you  obtain  that 
lalsa" 

1  am  by  no  means  prepared  to  admit  the  validity  in  point  of  law  of  the  proposition  of  the 
I  vhidi  is  his  first  assumption  in  his  argument.  He  contends,  that  the  warranty  involved 
'  an  obligation  binding  the  superiority,  but  a  personal  obligation  of  indefinite  extent, 
i  bind  all  the  heirs  of  the  Marquess  who  originally  gave  the  warranty.    The  language 
The  superior,  the  Marquess,  having  then  in  himself  both  the  dominium  directum 
tdtmiitium  utiUy  sold  the  dominium  utile  to  David  Grahame,  and  the  warrandice  that  he 
[into  is  pecuHar.    I  do  not  mean  to  say  that  it  is  unusual,  but  it  is  a  warrandice  that 
* :  reared  in  its  terms  to  anything  beyond  the  relation  which  by  that  sale  was  constituted 
Giabame  and  himself,  namely,  the  relation  of  superior  and  vassal,  for  the  Marquess 
i  against  himself,  his  heirs  and  successors  in  the  superimity.    My  opinion  undoubtedly 
^iboagh  it  is  by  n?  means  necessary  fw  your  Lordships  to  decide  the  point  in  the  present 
\  the  warrandice  was  intended  to  bind  Uie  heirs  and  successors  in  the  superiority,  and 
:  any  further  obligation. 
'  let  us  grant  the  assumption  of  the  appellant,  and  suppose  that  the  warrandice  involved 
'  a  liability  ratione  ienurae,  but  a  liability  virtute  contractus,  the  result  would  be,  that 
;  of  that  personal  contract  vested  originally  in  Mr.  David  Grahame,  the  purchaser,  and 
ong  now  to  the  personal  representative  of  Mr.  David  Grahame.    Now  Mr.  David 
whoever  was  entitled  under  him,  long  ago  sold  the  dominium  utile  of  these  lands, 
\  saccession,  partly  of  descents  and  partly  of  sales  to  singular  successors,  the  dominium 
icome  now  to  be  vested  in  .Sir  William  Drummond  Stewart,    I  desire  to  know  by  what 
er  Grahame  sold  the  lands,  can  you  hold  that  Grahame  would  still  have  retained  a  title 
Qefit  of  that  supposed  contract  in  the  warrandice,  and  that  Sir  William  Drummond 
' '  be  entitl»l  to  demand  his  assignation  of  it  ?   It  is  very  difficult  to  arrive  at  such 
What  benefit  would  Grahame  have  in  the  personal  relief  after  he  had  sold  and 
I  the  lands  ?  and  what  title  would  the  purchaser  have  unless  it  were  stipulated  in  the 
I  to  claim  from  Grahameu/Zm  the  conveyance  or  special  assignation  or  this  contract? 
1  now  gravely  propounded  by  the  appellant  at  the  bar,  that,  after  the  lapse  of  165  years 
X  of  that  contract  with  Grahame,  the  present  respondent  shall  be  put  to  find  out  the 
ive  of  Grahame  if  he  can  possibly  do  so,  and  if  not,  to  adjudge  this  contract  as  some- 
^hneditaie  of  Grahame,  and  thereby  give  himself  a  title  to  the  alleged  personal  contract 
Qdice,  and  that,  in  respect  of  the  new  title  thus  obtained,  if  it  be  possible  to  obtain  it,  he 
titute  f»t)ceedings  against  the  present  Duke  of  Montrose,  who  has  already  had  an  action 
t  against  him  for  the  purpose  of  having  it  declared,  that  he  was  liable  to  relieve  the  title 
'  further  augmentation,  and  who  has  had  a  decree  against  htm  upon  that  point. 
I  proposition  cannot  be  maintained.    A  more  impossible  proposition  could  not  possibly 
k  forward,  and  yet  it  is  gravely  said,  that  Sir  William  Drummond  Stewart  intended  by 
ditional  articles  of  roup  to  impose  on  himself  that  monstrous  extent  of  obligation. 

;  extreme  improbability,  the  madness  rather,  of  any  such  contract ;  for  it  would  be  a 
1  imposing  on  him,  in  addition  to  the  extraordinary  things  I  have  mentioned,  the  obligation 
a  personal  liability  against  alt  the  heirs  of  the  Marquis  of  Montrose,  from  the  date  of 
tcontract  m  1705  down  to  the  present  time.    When  we  look  to  that  we  are  better  entitled 
rational  interpretation  upon  the  language  of  the  Contract  of  the  present  respondent  as 
d  in  ifae  additional  article ;  and  when  you  come  to  look  at  that,  you  can  put  upon  that 
'  u  other  interpretation  than  this,  that  he  binds  himself  to  use  the  title  that  he  has,  and 
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the  rights  of  suing  that  he  has  against  the  Duke  of  Montrose  for  the  purpose  of  gettiagai 

declarator  of  the  liability  of  the  Duke  to  relieve  the  teinds  from  any  augmentatirai.  : 


That  plainly  is  the  meaning  of  the  additional  article.     The  appellant,  on  the  other 


maintains,  that  he  put  himself  under  obligation  to  take  these  extraordinary  proceedings,  if  thi 
were  capable  of  being  taken,  in  order  to  impose  upon  himself  another  obligation  of  nud 
taining  in  a  ditTerent  character  an  action  against  the  Duke  of  Montrose  in  respect  of  thepecsoi 
contract. 

The  appellant  does  nothing  but  this  :  He  insists,  "  1  have  not  got  complete  relief,  tberefa 
the  contract  has  not  been  fulfilled  ;  complete  relief  is  not  to  be  regarded  as  something  resulti 
probably  from  the  obligation  of  Sir  William  Drummond  Stewart,  but  what  we  are  to  k>ok  toi 
vhat  is  the  amount  of  obUg^ion  that  Sir  William  Drummond  Stewart  put  upon  himself,  «i 
what  he  did  put  upon  himself  was  nothing  in  the  wwld  more  than  to  bring  that  actioa  lAidk  1 
did  bring,  which  he  prosecuted  in  fiict,  wiui  the  concurrence  of  the  pursuer,  to  the  extent  of  hum 
it  declared,  that  the  Duke  as  superior  was  bound  to  eiconerate  the  land.' 

By  the  result  of  that  action,  in  my  opini<Hi,  he  implemented  the  obligation  which  he  In 
incurred,  and  I  cannot  but  regiud  the  proposition  which  the  appellant  has  put  forward  at  jtn 
Lordships'  bar  as  a  very  extravagant  one.  Therefore  I  have  no  hesitation  in  c^ncorriDg  in  d 
advice  given  to  your  Lonlships  by  my  noble  and  learned  friends,  that  the  appeal  be  disouai 
with  costs. 

Lord  ColonSAY. — My  Lords,  having  arrived  at  the  conclusion  at  which  your  Lordshipsbf 
arrived  as  to  the  manner  in  which  this  appeal  should  be  disposed  of,  I  have  scarcely  anyUuigl 
add.  My  views  as  to  the  construction  of  this  contract  contained  in  the  articles  of  ronpa 
in  accordance  with  those  that  have  been  stated.  1  think  Sir  William  Drummond  Sten 
has  implemented  this  contract  by  following  out  the  action  which  he  brought,  and  obtaiM 
judgment  as  to  the  liability  of  the  Duke  of  Montrose.  •  Again,  if  it  were  necessary  to  express  ai 
opinion  upon  the  subject,  I  should  concur  in  the  opinion  suggested  by  two  of  your  Lorislra 
that  the  obligation  in  the  feu  contract  1 705  was  an  obligation  against  the  superior  of  the  lana 
and  was  not  in  the  nature  of  those  personal  obli^tions  which  were  made  the  snbjea  1 
discussion  in  the  previous  cases.  Finding  it  in  a  Teu  contract  of  this  kind,  I  hold  that  iii 
contract  as  between  superior  and  vassal,  and  that  it  ought  to  be  dealt  with  as  such,  and  Al 
it  did  not  import  any  personal  obligation.  I  do  not  think  it  necessary  to  say  more  than  that 
concur  with  your  Lordships  in  thinking  that  this  appeal  should  be  dismissed  with  costs. 

TAe  interlocutor  affirmed,  and  appeal  dismissed  with  costs. 

Appellants  Agents,  Gillespie  and  Bell,  W.S. ;  Grahames  and  Wardlaw,  Westminster^- 
Respondents  Agents,  Dundas  and  Wilson,  CS. ;  Loch  and  Maclaurin,  Westminster. 


John  Archibald  Campbell,  Appellant,  v.  The  Provost,  Bailies,  and  Tort 
Council  of  Leith,  Respondents. 

Police  and  Improvement  Act,  25  and  26  Vict  c.  loi — Private  Street — Notice  to  Pave— Cooi 
struction — Tfu  Police  Commissioners  of  a  burgh,  actine  under  the  Police  and  Improvement  Ai^ 
1862,  having  resolved  that  a  certain  private  street  should  be  paved,  etc.,  gave  notice  of  tlair 
intention  under  the  section. 

Held  (reversing  judgment),  That  the  proper  course  was  for  the  Commissioners  to  charge  tk 
owner  on  his  oefault  vnth  the  expenses  under  the  \^\st  section  as  a  private  impravm^ 
assessment,  in  which  case  noHces  under  the  yyjtk  section  ought  to  be  given. 

Semble,  The  Strict  assessments  referred  to  in  the  9SM  and  iZ%th  sections  refer  cht^it  \ 
sewerage  expenses. 

This  was  a  note  of  suspen»on  and  interdict  to  prohibit  the  Leith  Police  Commissioners  from 
interfering  with  a  street  called  Prince  Regent  Street.  The  appellant,  the  late  John  Archibald 
Campbell,  was  the  owner  of  certain  property  in  Leith,  between  Commercial  Street  and  Madeira 
Street,  one  part  oi  which  was  called  Prince  Regent  Street,  and  the  other  end  of  which,  being 


1  See  previous  reports  4  Macph.  853  :  37  Sc.  Jur.  546 :  38  Sc.  Jur.  445.  S.  C  L.  R.  2  Sc. 
Ap.  I  :  8  Macph.  H.  L.  31 :  42  Sc.  Jur.  31a 
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ath  Ldth  Church,  vas  open  and  unenclosed,  and  used  chiefly  for  depositing  logs  of  timber, 
ilice  ComEoissioners  having  considered  this  street  vas  not  sufficiently  paved  and  flagged, 
to  deal  with  it  under  the  Police  and  Improvement  Act,  and  considering  that  it  came 
kdefinitionof  a  private  street,  and  not  a  public  street,  they  directed  their  surveyor  to  pre- 
ss for  paving  it  They  duly  posted  a  notice  in  a  conspicuous  place  at  each  end  of  Prince 
Street,  ia  terms  of  the  394th  section,  stating  their  intention  to  cause  it  to  be  [laved,  and 
I  day  when  all  parties  interested  would  be  heard  by  the  Commissioners.  At  the  time 
nobody  interested  appeared  to  object,  and  the  Commissioners  ordered  the  vork  to  be 
with.  The  150th  and  151st  sections  of  the  Act  made  all  the  expenses  of  paving  a 
nreet  payable  by  the  owners  of  the  property  abutting  on  such  street,  in  proportion  to  the 
F  thnr  front^e.  The  appellant  had  not  received  any  notice  of  these  intentions  or  pro* 
1;  and  as  the  proposed  vorks  would  cost  several  hundred  pounds  more  than  the  entire 
tbe  groond,  vhich  was  trifling,  he  presented  a  note  of  susptensicm  and  interdict,  praying 
■t  of  Session  to  suspend  tbe  proceedings,  and  prohibit  the  Commissioners  from 
with  North  Junction  Street  In  bis  reasons  for  the  suspension,  he  averred,  that 
and  Im[»x>vement  Act,  1862,  had  not  yet  come  into  force  in  Leith  at  the  date  of  the 
of  the  Commissioners ;  that  the  Commissioners  vere  not  entitled  to  proceed  with 
of  Prince  Regent  Street,  seeing  that  they  had  not  given  notices  of  their  intention, 
t  to  the  394th  section,  and  other  sections  ;  that  no  such  street  as  Prince  Regent  Street 
'■  that  part  of  the  suspender's  property,  which  was  below  Madeira  Street  and  Great 
Street ;  and  that  all  the  proceedings  of  the  Commissioners  were  null  and  void,  and  u/tra 
Ik  Commissioners,  in  answer  to  the  suspender,  alleged,  that  the  street  in  question  fulfilled 
'  ioQ  ^ven  of  a  private  street  in  the  Police  Act  1862,  which  they  had  power  under  the 
ion  to  cause  to  be  properly  paved  ;  that  they  had  proceeded  according  to  the  Statute 
due  notice,  and  that  no  objection  was  made  within  the  time  allowed  ;  and,  moreover, 
proceedings  were  well  founded,  and  that  the  Act  provided,  that  the  only  appeal  against 
ion  lay  to  the  Sheriff,  but  which  procedure  had  not  been  adopted  by  the  suspender ;  that, 
tbe  suspender  had  no  right  to  appeal  to  the  Court  of  Session ;  but  if  he  bad,  then  the 
were  valid  and  regular,  and  in  conformity  with  the  Police  Act.  The  Lord  Ordinary 
le)  held,  that  the  street  vas  a  private  street,  and  that  due  notice  had  not  been  ^ven 
;  to  the  397th  section  of  the  Act,  and  that  the  proceedings  were  irregular,  and  the  inter- 
matte  perpetual.  Afterwards,  the  Second  Division  held,  that  though  Uie  street  was  a 
street,  yet  that  no  notice  under  the  397th  section  was  required ;  for  that  section  applied 
nblic  streets,  and  therefore  tbe  interdict  was  recalled  and  judgment  given  for  the  Com- 
The  Court  refrained  from  saying  whether  the  Commissioners  were  bound  even  to 
the  notices  required  by  the  394th  section.  AU  that  they  decided  was,  that  the  notices 
by  the  397th  section  did  not  apply  to  the  case, 
nspender  now  appealed. 

ppellant  in  his  printed  case  gave  the  following  reasons  for  his  appeal : — i.  Because 
t^t  Street  was  not  a  private  but  a  public  street.  2.  Because,  before  disposing  of  the 
idea  in  law  for  the  complainers,  the  facts  relating  to  Prince  Regent  Street  and  to  the 
ns,if  any,  under  the  local  Act  applicable  thereto,  ought  to  have  been  ascertained,  and 
the  respondents  were  acting  ultra  vires  and  contrary  to  law  in  the  proceedings,  which 
i  as  under  the  General  Police  Improvement  (Scotland)  Act,  1862,  the  same  not  being 
liiaUe  or  in  operation  so  far  as  concerns  Prince  Regent  Street,  and  the  proposed  opera- 
aeon  complained  of.  3.  Because,  assuming  that  proceedings  under  the  1 50th  section  of 
uc  were  within  tbe  competency  the  respondents  as  regards  Prince  Regent  Street,  the 
ogs  complained  of  were  not  taken  or  followed  out  in  terms  thereof,  in  respect  that  they 
live  tbe  notices  prescribed  by  the  Stamte  as  apfdicable  thereto.  4.  Because  notices  were 
n  the  respondents  of  their  intention  to  do  the  work  forming  the  subject  matter  of 
nt  either  in  terms  of  the  394th,  or  of  the  397th  section. 

espoodents  in  their  printed  case  gave  the  following  reasons  for  afflrming  the  jtidgment : — 
use  the  suspension  and  interdict  at  the  instance  of  the  appellant  was  incompetmt.  2.  Be- 
ic  street  in  question  is  a  private  street  according  to  the  definition  of  the  Statute  25  and  26 

 loi.  3.  Because  the  works  ordered  by  the  respondents  to  be  executed  on  said  street 

ch  as  they  were  authorized  to  order  by  virtue  of  the  powers  conferred  on  them  by  said 
■  4-  Because,  in  making  said  order  and  in  all  their  procedure,  the  respondents  acted  in 
nity  with  the  said  Statute. 

I /'a/inw  Q.C,  Anderson  Q.C.,  and  Pattison,  for  the  appellant. — ^The  judgment  of  the 
low  was  wrong,  for  this  was  not  a  private  street  withm  the  meaning  of  the  Statute. 
:  has  been  dedicated  by  the  owner  to  the  public,  and  known  as  such  as  far  back  as 
the  witnesses  so  remember  it.    It  was  also  recognized  as  a  public  street  in  two  local 
Parliament  passed  in  1827  and  184S.    The  former  Act,  7  and  8  Geo.  iv.  c  112,  defined 
tiQiiDdaries,  and  enacted  that  the  Commissioners  should  be  bound  to  pave,  etc.,  certain 
vidua  those  limits,  and  among  others.  Prince  Regent  Street.   In  the  second  Act  of  ii 
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and  12  Vict.  c.  123,  this  street  was  described  as  an  existing  street,  and  the  public  funds  wem 
expended  in  lighting  it.    The  street  in  question  does  not  fulfil  the  description  of  a  private  stredi 
as  conuiined  in  the  Act.    Therefore  the  notices  prescribed  by  the  394th  section,  even  if  sodj 
noti:es  had  been  given  in  this  case,  do  not  apply  to  the  operations  of  the  Commissiooeis  undi 
§  1 50.    If,  then,  this  was  no  public  street,  the  proceedings  were  ultra  vires,  because  the  ooda 
required  by  the  397th  section  were  not  given  before  dealing  with  a  public  street   Even  if  ti 
be  deemed  to  be  a  private  street,  the  notices  required  by  the  i  soth  section  were  not  duly  giw 
Nor  did  the  notices  given  comply  with  the  394tb  section,  for  they  were  not  in  a  cons^ncoous  pbQ 
and  were  not  put  up  at  each  end  of  the  street.  ' 

Meilish  Q.C.,  jfessel  Q.C.,  and  Mac/ackUm,  for  ihe  respondents.  —  The  contention  of  4 
appellants  here  is  inconsistent  They  at  first  contended  in  the  Courts  below,  that  this  mtt 
private  street,  and  it  was  solely  on  that  ground  that  they  applied  for  interdict.  Now  they  xrgi 
that  it  is  a  public  street  and  not  a  private  street.  The  street  is  a  private  street,  and  xht  evideal 
shews  it  is  one  street  from  Commercial  Street  to  Madeira  Street.  Whether  it  is  a  private  son 
within  the  meaning  of  §  3  is  a  question  of  fact,  and  the  evidence  proves  that  it  is  a  private  strt 
fulfilling  all  the  terms  of  the  definition.  The  question  also,  whether  it  was  sufficiently  paved,  m 
decided  in  the  negative  by  the  evidence.  There  is  evidence  that  the  street,  though  origiiud 
laid  out,  was  never  maintained  as  a  public  street  out  of  the  police  or  road  trust  funds.  If  d 
street  is  private,  then  the  only  question  is,  if  the  notices  required  by  the  1 50th  section  were 
It  is  not  decided  that  such  notices  were  given.  The  notices  given  also  complied  with  the  3MI 
section,  which  applies  to  private  streets.  The  notices  under  §  397  were  not  necessary,  beari 
that  section  only  applies  to  worlcs  which  are  to  be  provided  for  by  private  improvement  assei 
ment,  and  this  case  does  not  come  under  that  head.  According  to  the  Act,  private  improveraa 
assessment  is  the  mode  of  payment  for  work  which  the  Commissioners  have  undertaken,  M 
because  the  owner  would  not  undertake  it  when  required  to  do  so,  whereas  the  Ualulity  of  d 
proprietors  for  works  done  in  private  streets  is  for  works  which  the  owners  are  never  asked* 
do,  but  which  the  Commissioners  do  at  first  hand.  The  interlocutor  of  the  Court  below  « 
therefore  right,  and  ought  to  be  affirmed. 

Cur.  adv.  vtB.  \ 

IX>RD  Chancellor  Hatherley.— In  this  case  the  appellant,  Mr.  Campbell,  com|daiDS* 
certain  interlocutors  pronounced  by  the  Court  of  Session  in  Scotland,  with  reference  totbepi 
ceedings  of  the  respondents,  the  Leith  Commissioners,  with  regard  to  a  street  called  Re^ 
Street,  in  Leith.    The  Commissioners  were  proceeding  in  the  year  1863,  under  certain  povd 
vested  in  them  by  an  Act  of  Parliament  regulating  the  police  and  government  of  the  town,  dn 
in  1862,  and  the  course  of  proceeding  was  this :   A  certain  line  of  road  (to  use  an  unamhigua 
word)  was  formed  by  Mr.  Campbell  as  long  ago,  apparently,  as  the  year  181 3,  and  mark«l< 
for  houses  ;  certain  houses  were  built,  and  the  line  of  road  was  carried  to  an  extent  greats 
less  according  to  the  views  that  may  be  taken  of  the  original  controversy  between  the  responda 
and  the  appellant.    But  it  is  sufficient  for  me  here  to  say,  that,  regard  being  had  to  all  the]> 
ceedings  in  this  case  which  has  had  the  disadvantage  of  being  complicated,  in  the  first  {4ace,l 
a  very  obscure  Act  of  Parliament,  and  in  the  next  place,  by  so  very  irregular  and  obscure  pka 
ings  in  the  cause,  the  only  course  now  left  to  your  Lordships,  as  it  appears  to  me,  is  to  caosA 
that  the  Commissioners  proceeding  to  do  the  Acts  complained  of  were  proceeding  under  the  lii 
which  was  enunciated  in  the  resolutions  which  they  came  to  upon  the  subject,  namely,  thefii 
of  keeping  this  street  as  a  private  street,  and  that  the  appellant  in  his  original  application  fv^ 
interdict  m  respect  of  their  proceedings,  mast  be  taken,  upon  the  whole  of  the  pl^dings,  to  in 
acquiesced  in  the  view  of  its  bang  either  a  private  street  or  no  street  at  all,  (that  was  part  of  H 
statement,)  and  that  the  case  must  be  regarded  as  if  it  was  an  established  point  before  ns,  em 
the  street  must  be  dealt  with  by  the  Commissioners,  if  at  all,  as  a  private  street.  That  wiU 
the  way  with  reference  to  a  good  deal  of  difficulty  which  might  otherwise  be  occasioned  bf  M 
-singular  definitions  contained  in  the  Act  of  the  "private  and  puUic  street,"  of  which  definitiol 
it  is  now  unnecessary  to  say  anything  beyond  this,  that  they  certainly  would  not  have  been  ofM 
great  assistance  in  arriving  at  a  conclusion. 

But,  however,  dealing  with  it  now  as  a  private  street,  the  act  complained  of  is  this,  that  pi> 
ceeding  to  take  certain  steps  towards  paving  and  causewaying  and  flagging  this  road,  the  Ct» 
misstoners  did  not  give  notice  to  Mr.  Campbell  of  those  proceedings  pursuant  to  the  claoscii 
the  Act  which  the  appellant  contends  is  the  clause  properly  to  be  referred  to  upon  that  subjedj 
and  that,  therefore,  their  proceedings,  being  without  the  regular  and  proper  notice,  are  *//wti>* 
And  accordingly  he  asked,  in  the  first  instance,  for  an  interdict  which  the  Lord  Ordinary  accorded 
to  him  in  the  words  in  which  he  asked  for  it,  preventing  any  proceedings  either  with  RtgiM 
Street  or  with  the  piece  of  land  beyond  it,  which  he  contended  formed  part  of  it,  either  by  flaf" 
ging  or  causewaying  it,  pursuant  to  certain  resolutions  to  which  the  Commissioners  had  oxba 
The  Lord  Ordinary  thought  him  entitled  to  that  interdict.  The  Court  of  Session,npon  reclain^ 
note  on  the  part  of  the  respondents,  thought  differently,  and  reversed  the  decision  of  die  Lin 
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Three  interiocutors  are  appealed  from,  vhicb  alu^ether  produced  this  effect  The 
vere  interlocutors  which  put  the  cause  in  the  way  of  being  tried  ;  the  last  was  a  final 
sire  order  or  interlocutor  reversing  the  decision  of  the  Lord  Ordinary.    And,  accord- 
Cotomtssioners  would  be  left,  under  that  reversal,  to  take  their  proceeding  under  the 
vhich  they  had  given. 

the  notices  given  these,  and  I  will  state  them  before  proceeding  to  consider  the  Act 
'  bow  far  the  resolutions  and  proceedings  of  the  Commissioners  fall  within  the  powers 
rities  vested  in  them  by  the  Act.  It  seems  that  on  i  ith  June  1863  the  Commissioners 
made  the  following  minute  :  "  The  plan  and  specifications  for  paving  Prince  Regent 
ired  by  Mr.  Proudfoot  were  laid  before  the  meeting,  and  the  committee  considering 
sum  betnga  private  street  as  defined  in  the  Act,  formed  or  laid  out,  is  not  altogether, 
footways  thereof,  sufficiently  levelled,  paved,  or  causewayed  and  flagged  to  the  satis- 
the  Comniissioners,  resolved  to  cause  said  street  and  the  footways  thereof  to  be  freed 
ctions,  and  paved  and  causewayed,  and  flagged  and  channelled  according  to  said 
ibe  clerk  was  directed  to  give  the  statutory  notice  in  terms  of  the  Act  with  reference 
The  minute  of  17th  July  1863  then  follows.  The  clerk  stated,  that  the  following  notice 
duly  put  up  of  the  date  it  bears.  "  In  terms  of  the  Police  Act :  Bui^  of  Leith. — 
Prince  Regent  Street,  North  Leith,  being  a  private  street  as  defined  in  the  General 
Improvement  (Scotland)  Act,  1S62,  formed  or  laid  out  at  the  adoption  of  said  Act  by 
ates  and  Council  of  the  said  burgh,  is  not,  together  with  the  footways  thereof,  suffi~ 
'  etc., (I  do  not  read  all  the  words,),"  notice  is  hereby  given,  that  it  is  the  intention 
'  Commissioners  to  cause  said  street  and  the  footways  thereof  to  be  freed  from  obstruc- 
to  he  properly  levelled,"  and  so  on  in  the  words  that  I  read  before  from  their  former 
"accordmg  to  a  plan  thereof,  to  which  reference  is  hereby  made,  which  plan  may  be 
I  the  Town  Hall,  Constitution  Street,  Leith  ;  and  notice  is  further  given,  that  on  the 
of  July  next,  at  1 1  o'clock,  forenoon,  within  the  Town  Hall  aforesaid,  all  parties 
in  such  intended  work,  will  be  heard  thereupon  by  the  Commissioners."  And  then^ 
appearing  to  be  heard  in  regard  to  it,  the  meeting  agreed  to  proceed  with  the  wcn-k, 
'  its  execution. 

noticnwere  put  up  at  theoneend  of  the  street,  and  at  the  other  end  of  the  street  There 
complaint  which  we  have  not,  any  of  us,  thought  material  to  consider  with  reference  to 
notices,— Was  it  in  a  sufficiently  conspicuous  place  ?  But  notices  were  put  up  at  one 
street,  and  at  the  other  end  of  the  stre«,  and  were  therefore  obviously  intended  to  be 
up  in  compliance  with  the  3^tth  section  of  the  Act,  which  directs  such  notices  to  be 
e  are  no  parts  of  the  Act  which  require  notices  to  be  given  otherwise  than  ^ther  by 
section  or  the  397th  secdon  of  the  Ac^  and  the  question  is,  whether,  this  being  a 
t,  a  notice  purporting,  as  this  evidently  does  purport,  to  be  a  nodce  under  the  394th 
nfficient. 

in  the  Court  below,  it  seems  to  have  been  thought  either  that  this  notice,  under  the  394.th 
vtight  be  deemed  to  be  sufficient,  or  (which  I  think  appears  rather  to  have  been  the  view 
the  learned  Judges)  that  in  regard  to  this  particular  private  street,  notice  would  not  be 
mder  the  397tfa  section  of  the  Act  And  it  therefore  becomes  necessary  to  consider  in 
notices  are  necessary  before  proceedings  of  this  character  can  be  taken,  namely, 
to  level  and  to  pave  a  private  street,  and  to  charge  the  improvements  upon  the 
»ho  own  the  property  along  the  length  of  that  private  street,  and  to  charge  that  in  the 
>htcb  it  is  proposed  to  be  charged  by  the  provisions  of  the  Act,  to  which  I  shall  presently 
ly,  the  1 50th  and  following  sections,  so  as  to  comply  in  effect  with  all  that  the  Act 
to  be  done  in  order  to  give  due  notice  to  the  persons  charged. 

Ihe  150th  section  of  the  Act  b  that  section  under  which  this  action  of  the  Commissioners 
coniemplatetL    It  is  that  section,  and  that  alone,  which  gives  them  the  power  of  dealing* 
street  as  a  private  street  in  the  manner  proposed,  and  that  and  the  following  section 
dKconsequencewhidi  would  flow  from  that  section  being  so  acted  upon  by  the  respond- 
^  i;oth  section  states  this,  "Whereas  it  would  conduce  to  the  conv^ience  of  the 
~ts,  and  be  for  the  public  advantage,  if  provision  were  made  for  the  levelling,  paving,  or 
yiii^  and  flagging  of  streets,  which  have  been  laid  out  and  formed  by  persons  who  have 
1  to  have  the  same  properly  levelled,  paved,  or  causewayed,  and  fla^d,  and  for  pre- 
such  inconveniences  in  future  ;  be  it  therefore  enacted,  that  where  any  private  street, 
of  astreet,  is,  at  the  adoption  of  this  Act,  formed  or  laid  out,  or  shall  at  any  time  thereafter 
or  laid  out,  and  is  not,  together  with  the  footways  thereof,  sufficiently  levelled,  paved, 
yedand  flagged  to  the  satisfaction  of  the  Commissioners,  it  shall  be  lawful  forthe  Com-' 
■  to  cause  any  such  street  or  part  of  a  street,  and  the  footways  thereof,  to  be  freed  from 
,  and  to  be  properly  levelled,  paved,  or  causewayed,  and  flagged,  and  channelled  in 
*>y,  and  with  such  materials,  as  to  them  shall  seem  most  expedient,  and  no  such  street 
considered  to  have  been  sufficiently  paved  or  causewayed,  and  flagged,  unless  the  same 
"xiqileted  with  kerb  stones  and  gutters  to  the  satis^tton  of  the  Commissioners."  By 
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that  section,  therefc»v,if  they  are  dissatisfied  with  the  state  of  a  private  street,  they  are  aoAi 
to  put  it  into  a  satisfactory  state,  and  this  with  or  without  the  approbation  or  consent  < 
proprietors  of  the  street. 

Then  the  151st  section  says  the  whole  of  the  costs,  charges,  and  expenses  incurred  I 
Commissioners,  in  respect  of  private  streets,  shall  be  p<iid  and  reimbursed  to  them  by  thei 
of  the  lands  or  premises  fronting  or  abutting  on  such  street,  as  the  same  shall  be  asad 
and  fixed  by  the  Commissioners  or  their  surveyor.  The  Act  proceeds  to  give  farther  dii 
which,  1  think,  are  not  material  to  be  considered.  And  the  1 54th  section  provides,  tu 
this  has  once  been  done,  it  shall  be  lawful  for  the  Commissioners  to  declare  such  a  stieetl 
street  as  defined  in  the  Act,  which  means  a  public  street,  and  for  ever  afterwards  vesten 
Commissioners,  and  shall,  with  the  exception  of  the  footway,  be  levelled  and  repairable  1 
Commissioners.  ! 

Now  that  being  done,  and  the  expenses  having  been  charged  upon  the  owners  of  the  1| 
premises  fronting  or  abutting  on  the  street  in  proportion  to  the  extent  of  their  respective  pn| 
the  questioD  arises,  by  what  species  of  rale  it  is  necessary  that  that  shall  be  done.   Of  cn 
there  be  one  single  propriety  of  the  whole  length  of  street,  it  would  be  improper  to  a| 
species  of  demand  on  him  by  thenameof  a  rate.  It  would  properly  be  a  demand  to  beret 
in  such  a  suitable  proceeding  as  the  Act  might  authorize,  or  as  might  otherwise  be  coai|M 
the  Commissioners,  and  would  be  recoverable  in  damages  like  any  other  legal  demand, 
any  other  individuaL  Of  course,  when  you  come  to  the  case  of  several  persons  becomings 
able,  as  they  are  here  described  by  the  151st  section,  theownersof  the  lands  or  preousesl 
or  abutting  on  each  street,  then  it  is  necessary  that  something  more  in  the  character  d 
should  be  introduced,  and,  accordingly,  in  looking  into  the  clauses  of  the  Act,  one  does! 
visions,  as  it  appears  to  me,  for  a  proceeding  of  this  description,  and  for  the  mode  of  a 
the  proper  payment  to  be  made  for  a  work  of  this  kind. 

In  §  103  the  Act  tells  us  what  are  private  improvements  and  what  is  to  be  done  in  itt 
the  payment  for  such  private  im^a'ovements.  The  103d  section  says,  "  Where  by  the  pn 
of  this  Act  the  owner  or  occupier,  as  the  case  may  be,  of  any  premises,  is  directed,  or 
any  work,  matter,  or  thing  in  relation  to  the  same,  and  the  work,  through  the  hiilure  or  i 
the  owner  or  occuiNer  to  execute  it,  shall  be  done  by  the  Commissioners,  or  where  eiqiea 
inctirred  by  the  Commissioners  for  or  in  respect  of  any  premises  in  order  to  carry  out  d 
visions  of  this  Act,  the  Commissioners  shall  charge  the  owner  or  occuiner  of  the  prtmia 
the  said  expenses  or  specif  rates  therefor,  over  and  above  any  other  assessments  or  i 
which  such  owner  or  occupier  may  be  liable  under  this  Act,  and  such  expenses  cn*  ^Mcii 
shall,  for  the  purposes  of  this  Act,  be  called  the  private  improvement  assessment." 

Now,  pausing  here,  I  think  it  appears  sufficiently  plain  in  considering  those  clauses  1 
have  just  read,  namely,  the  150th  and  151st  sections,  that  the  150th  is  speaking  of  an  ad 
has  been  neglected  by  the  owners,  which  the  owners  ought  to  have  done,  but  have  nfl 
namely,  paving  and  levelling  and  flagging  the  road  which  they  have  for  their  own  purpoa 
in  front  of  their  property.  The  section  is  speaking  of  an  act  which  they  have  neglected  < 
to  do,  and  which  therefore  may  be  done  by  the  Commissioners,  as  the  section  duly  provi 
is  therefore  precisely,  within  the  words  of  this  103d  section,  an  act  which  the  owner  bai 
to  do,  and  which  the  Commissioners  are  empowered  to  do.  And  where  expenses  are  ii 
in  respect  of  this  provision  under  the  103d  section,  in  that  case,  as  appears  clearly  by  ti 
section,  expense  must  be  incurred  by  the  Commissioners  in  doing  that  act  which  the  oM 
neriected  or  failed  to  do,  and  therefore  it  appears  to  me,  that  this  is  a  case  which  falls  pi 
within  the  very  words  of  the  i  c  i  st  section  as  well  as  within  its  spirit,  and  an  act  vhicb  th 
deal  with  by  making  a  demand  on  the  owner  if  there  be  bat  one,  or  by  making  a  rate  tf  il 
more  owners  than  one,  for  the  words  are  very  express,  "  they  shall  charge  the  owner  or « 
of  the  premises  with  the  said  expenses,  or  special  rates  therefor." 

Now  it  was  argued  before  us,  that  this  103d  clause  had  reference  to  certain  acts  vbid 
be  done  by  the  Commissioners  with  regard  to  individual  or  single  owners,  who  might » 
properly  introduced  water  into  their  houses  in  such  manner  as  would  be  desirable  for  the 
of  the  town,  and  who  might  therefore  require  to  have  a  communication  made  with  the  mad 
pipe,  and  that  if  they  neglected  to  make  it  the  Commissioners  were  authorized  to  make] 
to  charge  them  with  the  exp>enses,  and  other  acts  of  a  similar  character.  1  give  that  obi 
specimen.  There  are  many  others  in  the  subsequent  part  of  the  Act  which  I  need  not  sf 
refer  to.  It  was  said,  that  that  would  be  an  instance  of  a  private  improvemoit  asscssmd 
that  in  this  case  the  paving  and  flagging  of  this  private  road,  and  charging  it  upon  the* 
of  the  land  in  proportion  to  the  space  they  occupied  along  the  road,  woukl  not  be  what  mil 
properly  called  a  private  improvement  assessment  Certainly,  the  learned  counsri  wh" ' 
this  point  felt  considerable  difficulty,  and  candidly  avowed  it,  in  finding  himself  emhtfiaM 
the  words,  "  special  rate,' '  and  also  in  finding  himself  embarrassed  with  the  *d^^  ? 
improvement  assessment."  It  is  one  thing  to  charge  a  single  owner  or  occupier  with  the^ 
which  may  be  done  under  the  103d,  but  it  is  a  di^ent  thing  where  there  are  more  vm 
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Aaa  cne  to  charge  them  ta  the  manner  required  hy  the  Act,  so  as  to  throw  the  burden  properly 

md  rateably  upon  the  persons  who  are  to  be  affected  by  it.    In  the  latter  case  the  Act  terms  it  a 

|rivate  improvement  assessment. 
Now  tbue  is  a  schedule  at  the  end  of  the  Act,  Schedule  £,  and  all  the  rates  which  are  leviable 

lader  the  Act  are  directed  to  be  put  into  the  schedule  in  the  form  there  mentioned,  with  tfae 
Bception  of  one  distinct  rate,  to  which  I  shall  have  to  make  a  short  reference  presently,  but  the 
iher rates  are  directed  to  be  inserted  in  this  way:  Description  of  objects  :  General  Sewer  Rate 

^Special  Sewer  Rate,  and  Private  Improvement  Assessment :  The  way  in  which  the  whole  is 
Bffued  out :  Tbe  description  of  the  objects,  the  names  of  the  owners  and  occupiers,  and  the  date 
Kahich  the  rate  is  to  be  payable  are  given,  and  all  their  qualificatioDS  and  directions  as  to  the 
tfes  are  applicable  to  a  private  lII^wovemeDt  assessment  exactly  in  the  same  manner  as  they  are 

Hfikable  to  a  gmeral  sever  rate  or  to  a  special  rate,  and  the  Act  accordingly  contemplates  one 
uaeial  and  complete  process  of  rating. 

^TlKn  that  being  so,  we  find  here  for  what  purpose  a  private  improvement  assessment  rate  may 
ftenude^  namely,  in  a  case  where  tfae  neglect  of  the  owner  has  thrown  some  obligation  or  duty 
■pon  the  Commissioners  which  they  have  to  perform,  and  where  consequently  they  have  incurred 
jprnense  in  so  performing  it. 

„  That  will  constitute  a  private  improvement  assessment,  and  it  appears  to  me  that,  beyond  all 


'0Bpux  a  private  road  which  the  owner  has  neglected  to  repair,  and  to  expend  money  in  order  to 
jnlce  that  reparation,  would  involve  the  necessity  of  assessing  the  owner  as  directed  by  the  isist 
•Ktion,  and,  as  there  were  more  owners  than  one,  then  it  would  clearly  not  be  a  sum  to  be 
ncorercd  from  one  individual,  but  would  be  a  private  improvement  assessment. 

Now,  the  greater  part  of  the  argument  on  tbe  part  of  the  learned  counsel  who  argued  this  case 
OD  behalf  of  the  respondent,  was  this  :  Inasmuch  as  he  was  driven  of  course  to  acknowledge,  that 
MnKthing  must  be  understood  to  be  meant  by  private  improvement  assessment,  he  pointed  out, 
'%n  io  cases  where  individuals  had  neglected  to  lay  on  the  water  or  to  make  other  improvements 
'fi^ch  are  required,  the  Commissioners  are  empowered  to  do  it  at  their  expense,  he  was  drivoi 
)to  contend,  that  the  103d  section  applies  to  an  improvement  of  that  character  that  is  to  say,  in 
..Mher  words,  that  a  notice  must  be  ^ven  in  respect  of  a  work  of  comparattvely  trifling  expoisef 
Mch  as  the  inserting  of  a  service  pipe  into  the  main  pipe,  and  yet  that,  on  the  other  hand,  where 
■|he  expense  of  flawing  and  paving  a  street  is  to  be  carried  into  effect  at  the  expense  of  the  inha- 
■litants,  they  are  not  entitled  to  a  notice  in  respect  of  a  work  to  be  so  done,  or  tha^  if  entitled  at 
.•I,  they  are  only  entitled  under  §  394.  For  reasons  to  bemesently  noticed,  it  appears  to  me, 
'.ttut  §  394.  has  no  application  whatever  to  such  a  subject.  Tne  consequence  therefore  would  be, 
lAat  where  a  lai^  charge  was  to  be  incurred,  and  many  persons  wotud  be  affected  by  it,  they 
ivoold  have  no  notice  whatever,  although  for  a  comparatively  unimportant  matter,  at  a  trifling 
-craense,  due  notice  would  have  to  be  given. 

The  397th  section  says  this : — "  And  in  respect  to  appeals  as  to  all  other  matters  and  things 
'  irtiich  the  Commissioners  are  by  the  police  provisions  of  this  Act  empowered  to  do,  or  to  perform, 
-  flr  to  authorize  to  be  done  and  performed,  and  the  cost  attending  which  falls  by  this  Act  to  be 
.provided  for  by  way  of  private  improvement  assessment,  the  Commissioners  shall,  where  not 
etherwise  hereby  directed,  give  notice  of  their  intention  to  do  or  perform,  or  to  authorize  to  be 
4oiie  or  perfonoed,  such  matter  or  thing  either  by  public  advertisement  in  some  newspaper  cir- 
coUting  in  tbe  bnrgh  or  in  the  county  in  which  the  bur{^  is  situated,  or  by  posting  handbills  in 
coiuiHcuous  places  in  the  bui^h,  or  by  notice  in  writing  to  be  transmitted  by  the  post  office  or 
detiraed  personally,  or  at  their  dwelling  houses,  to  the  individuals  having  interest,  as  the  Com- 
missioners shall  thiB^  proper ;  and  upon  these  notices  being*given,  and  npon  that  condition  alone, 
they  are  entitled  to  act." 

These  provisions  are  very  reasonable  with  reference  to  a  variety  of  charges  which  might  be 
iacnned  with  regard  to  the  private  improvement  assessment.  If  it  be  a  case  of  an  act  affecting 
a  single  individual,  or  possibly  a  case  in  which  only  two  or  three  persons  are  concerned,  it  might 
vtli  be,  that  a  notice  left  at  their  dwelling  houses  would  be  the  most  proper  and  suitable  mode 
of  proceeding.  If  it  affects  a  long  line  of  street,  (and  this  appears  to  be  a  somewhat  long  line  of 
itreet,)  they  would  probably  think  it  desirable  to  give  some  more  extensive  notice,  some  notice 
vbich  would  be  more  secure  of  reaching  the  proprietors,  who  might  be  persons  living  at  a 
distance ;  they  would  give  some  more  difliised  and  general  notice.  But  it  is  unnecessary  to 
coosider  the  character  of  the  notice  here,  because  the  Court  below  has  conclusively  stated  the 
opiuoo,  (in  which  I  entirely  conctir,)  that  nothing  approaching  to  a  notice  required  by  thisfsection 
w  beoi  given  at  all ;  and  that,  I  think,  is  scarcely  disputed  by  the  learned  counsel  for  the 
nmondents.  If  such  notice  be  necessary,  none  such  has  been  given.  Accordingly,  if  I  am 
tipit  in  saying,  that  this  improvement  is  a  proper  subject  matter  for  a  private  improvement 
anesfiment,  and  if  the  397th  section  accordingly  applies  to  it,  the  decision  of  the  Court  below 
onaot  be  sustained. 

That  decision,  however,  has  been  attempted  to  be  sustained  in  two  ways ;  one  by  saying,  that 


ulaobt,  ibis  which  the  Commissioners 


do  in  the  case  before  us,  namely,  to 


Digitized  by 


1733 


REPORTS  OF  SCOTCH  APPEALS. 


this  section  has  no  reference  at  all  to  the  matter  in  question,  inasmuch  as  the  vork  to  be  done  is 
not  worlc  falling  within  the  description  of  a  private  improvement  assessment,  and  that,  if  the 
character'  of  the  assessment  be  not  the  ordinary  assessment  under  the  Act,  it  falls  more  readUj^ 
it  is  said,  under  the  head  of  a  district  assessmmt,  treating  this  single  street  in  this  particubi  caaa 
as  being  a  district  within  the  meaning  of  the  Act ;  and  that,  as  r^;ards  district  assessments, 
special  notice  appears  to  be  directed.  n 

Now,  with  regard  to  district  assessments,  they  seem  to  have  been  made  mainly  with  referenM 
to  the  construction  of  sewers.  I  do  not  say,  that  they  might  not  apply  to  other  purposes  also  tm 
account  of  the  definition  in  the  Act,  which,  like  many  other  definitims  in  the  Act,  is  not  by 
means  very  clear  and  precise  when  applied  to  other  clauses  of  the  Act.  The  definidon  in  uM 
Act  of  a  district  assessment  tells  us  this: — "The  expression  'district  assessment'  shall  mesri 
any  assessment  or  charge  (other  than  a  private  improvement  assessment)  which  is  confined  aalf 
to  a  portion  or  district  of  any  burgh."  So  far,  therefore,  it  would  be  just  to  say,  thit  if  tUi 
which  1  have  been  considering  is  not  a  private  improvement  assessment,  it  would  be  inchideA 
under  that  head  of  "district  assessment,"  because  district  assessment  seems  to  take  ineverythmf 
etie  which  does  not  extend  to  the  whole  burgh.  But  the  intent  of  a  "district  assessment'  sccibs 
to  have  been  of  a  very  different  character.  It  seems  to  have  had  reference  to  assessments  whicfc 
were  made  under  the  power  of  making  sewer  rates.  These  powers  are  contained  in  the  gSA 
and  following  clauses,  the  98th  section  expressly  directing,  that  there  shall  be  assessments  m 
respect  of  the  said  special  sewer  rate  and  general  sewer  rate  hereby  authorized  to  be  levied  as 
the  owners  of  ail  lands  or  premises  within  the  burgh  or  within  separate  and  distinct  distiicls; 
''and  in  every  case  in  which  the  Commissioners  shall  see  fit  to  make  the  said  assessments « 
either  of  thetn  on  separate  and  distinct  districts,  they  should  cause  every  such  district  to  be 
described  and  de6ned  as  hereinafter  provided."  Here,  I  believe,  in  common  with  one  of  yott 
Lordships,  I  was  under  the  misapprehension  of  thinking,  that  a  fresh  difficulty  had  arisc% 
because  one  did  not  find  for  a  long  time  any  account  of  bow  it  was  provided,  that  districts  woe 
to  be  made.  Bat  if  we  proceed  to  the  185th  section,  which  is  certainly  far  apart  from  this  ent^ 
(being  nearly  ninety  clauses  forward,)  one  does  find  how  districts  were  to  be  made ;  and  I  canoit 
but  think,  that  these  district  assessments  were  mainly  intended  with  respect  to  the  sewo^of 
the  several  particular  districts  of  the  town  ;  so  that  those  rates  should  be  made  for  the  several 
particular  districts  into  which,  in  respect  of  those  rates,  the  town  should  be  mapped  out,  instead 
of  the  rates  being  made  over  the  whole  town.  However,  there  is  the  definition,  and  I  am  obliged 
to  say,  that  it  appears  to  me  to  be  necessary,  that  I  should  be  satisfied,  that  the  rate  in  questics 
is  a  private  improvement  assessment  rate.  If  it  were  not  so,  it  might  possibly  fall  under  die 
head  of  a  district  assessment. 

But  now  I  come  to  the  second  argument  in  support  of  the  decision  of  the  Court  below,  niaA 
is  this,  that  the  394th  section  would  be  sufficient  to  justify  the  notice  which  has  been  given,  if 
any  notice  be  required.  Now  really,  that  appears  to  me  entirely  incapable,  I  had  almost  said  of 
argument,  but  certainly  incapable  of  being  sustained  upon  any  sound  basis,  because  §  394 
is  simply  this,  that  "  before  fixing  the  level  of  any  street  which  has  not  been  theretofore  levelled 
or  paved,  and  before  making  any  sewer  where  none  was  before,  or  altering  the  course  or  level  of, 
or  abandoning  or  stopping,  any  sewer,  the  Commissioners  shall  give  notice  of  their  intention, 
posting  a  printed  or  written  notice  in  a  conspicuous  place  at  each  end  of  every  such  street 
through  or  in  which  each  work  is  to  be  tmdertaken."  Now  there  is  no  doubt  involved  in  the 
levellii^  of  a  street  something  which  is  connected  with  fixing  the  level,  and  in  that  sense,  and 
in  that  sense  only,  I  suppose  the  Commisstoners  would  say,  that  they  thought  it  necessary,  tbn 
they  should  give  some  notice  under  the  394th  section.  But  if  that  be  so,  there  is  a  great  deal 
more  that  is  required  to  be  done  in  this  case.  There  is  not  only  the  levelling,  which  of  coone 
would  be  a  comparatively  small  part  of  the  expense,  but  there  is  the  flagging  and  paving,  and 
the  whole  proceeding  connected  with  the  making  of  the  road  which  is  to  be  done,  and  which, 
under  the  151st  section,  is  to  be  charged  upon  the  inhabitants;  and  therefore,  if  this  bean 
improvement  assessment,  a  notice  made  under  the  394tb  section  would  be  of  no  avail  whaterer. 
That  notice  is  of  course  a  very  proper  notice  to  be  given  when  the  level  has  not  been  fixed  triA 
respect  to  the  advantage  or  disadvantage  of  the  owners  of  the  houses  on  each  side  of  the  street, 
by  reason  of  the  level  being  either  raised  too  high  or  sunk  too  low  for  the  convenience  of  the 
houses  when  built,  but  it  is  a  notice  which  can  have  no  effect  whatevo*  with  reference  to  tk 
very  material  and  serious  expense  of  paving  and  flagging  the  streets. 

It  is  for  these  reasons,  my  Lords,  that  I  have  come  to  the  conclusion,  that  the  rate  is  a  prival* 
improvement  assessment  rate,  and  that  for  that  purpose  the  notice  required  by  the  397:h  secdco 
should  have  been  given.  But  it  would  be  improper  not  to  noti«  such  observations  upon  diis 
subject  as  were  made  by  the  learned  Judges  in  the  Court  below.  Therefore  I  will  just  for  a 
moment  notice  the  remarks  of  the  Lord  Justin  Cerk.  He  says,  "That  is  the  notice  which  the 
suspender  says  should  have  been  given  in  this  case,  and  which,  it  is  admitted  as  matter  of 
was  not  given.  But  then  it  is  to  be  observed,  that  this  section  397  apices  only  to  matters  dine 
by  the  Commissioners,  the  cost  oi  which  fells  to  be  provided  for  *  by  way  of  private  improR' 
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■cnt  assessment.'   If  then  the  matter  vhich  the  respondents  here  proceeded  to  do  under  the 
I50ch  section  is  not  a  matter  of  that  kind,  the  397th  section  does  not  apply.  Notices  under  that 
sctioo  do  not  require  to  be  given,  and  the  objection  fails.   Then,  is  this  a  matter,  the  expense 
if  which  falls  to  be  provided  for  in  the  way  pointed  out  in  the  397th  section  ?  The  first  thing  to 
k  considered  is  in  what  way  the  expense  of  matters  undertaken  imder  the  tsoth  section  is  to  be 
pvvided  for?  That  is  very  clearly  set  forth  in  the  151st  section,  which  provides,  that  the  whole  of 
Kcosts,  charges,  and  expenses  incurred  by  the  Commissioners  in  respect  of  private  streets,  shall 
fepaid  and  reimbursed  to  them  by  the  owners  of  the  lands  or  premises  fronting  or  abutting  on 
Kb  street,  in  proportion  to  the  extent  of  their  respective  premises.    From  this  it  appears,  that 
He  peat  principle  of  providing  for  the  expense  of  a  private  street  is,  that  it  shall  be  apportioned 
bw^  the  owners  of  the  respective  premises  fronting  or  abutting  on  the  street.  Now  what  kind 
Massessment  is  that?    Speaking  generally,  there  are  three  kinds  of  assessment  under  this  Act. 
Hist,  there  is  what  may  be  called  the  general  assessment  over  the  whole  burgh,  of  which  it  is 
PM  necessary  to  say  anything  at  present   But  then  there  is  another,  which  is  called  the  district 
^HKssnwnt ;  and  while  the  interpretation  clause  does  not  give  us  any  explaniuion  of  the  general 
jMKssment,  it  tells  us,  that  the  expression  '  district  assesunent,'  shall  mean  any  assessment  or 
gup  (other  than  a  private  improvement  assessment)  which  is  confined  only  to  a  portion  or 
Wtnct  of  any  burgh.    Now  certainly  when  Commissioners  proceed  to  improve  a  private  street, 
m  operation  which  may  cost  a  good  deal  of  money,  and  lay  the  assessment  on  rach  house 
.fcoDting  the  street,  that  does  look  very  like  a  district  assessment.   But  then  we  must  look  to  the 
touting  words,  and  endeavour  to  ascertain  what  is  a  private  improvement  assessment.  The 
Intetpretation  clause  does  not  give  us  much  information.   It  simply  says,  that  the  expression 
Aall  mean  any  assessment  or  charge  on  any  person,  for  private  improvement  expenses  under 
ftis  Act.   But  fortunately  we  have,  in  a  diflferent  part  of  the  Act,  a  very  distinct  explanation  of 
Ais  matter."    His  Lordship  then  refers  to  the  103d  section  which  I  have  already  read,  and  he 
fsys,  "  Observe  what  is  the  subject  matter  of  this  clause.    It  is,  that  when  an  owner  or  occupier 
ii  oidered  to  do  a  piece  of  work  in  relation  to  his  premises,  and  fails  to  do  it,  and  the  Com- 
■ussioners  do  it  for  him,  the  Commissioners  are  to  charge  the  owner  or  occupier  with  the 
Vpeose." 

Now  the  learned  counsel  for  the  appellant  made  a  very  just  observation  upon  that,  that  his 
iocdsbip  there  reads  the  section  not  exactly  as  it  is  written ;  he  reads  it  as  if  it  were  "  when  an 
•vncr  or  occupier  is  ordered  to  do  a  work  and  fdls  to  do  it.' '  That  is  not  what  the  clause  says. 
It  is  "  when  he  is  ordered  to  do  a  work  or  fails  to  do  it."  It  is  the  disjunctive, "  or  when  he  fails 
to  do  the  work,**  and  the  Commissioners  have  to  do  it  for  him.  In  this  case  it  may  well  be,  that 
tiiere  has  not  been  a  distinct  order  upon  Mr.  Campbell  to  do  the  work  which  he  has  disobeyed, 
and  it  has  therefore  fallen  upon  the  Commissioners  to  do  it,  but  there  has  been  a  distinct  neglect 
OD  tiie  part  of  Mr.  Campbell,  and  other  persons  interested  in  this  property,  to  flag  and  pave  the 
sieet,  and  it  has  fallen  upon  the  Commissioners  to  do  that  under  the  150th  section  of  the  Act. 
He  clearly,  therefore,  is  in  the  position  of  one  who,  though  he  may  not  have  been  ordered  to  do 
X,  and  failed,  is  in  the  position  of  one  who  has  failed  to  do  it,  and  it  has  been  done  by  the 
Commissioners. 

Then  the  Lord  Justice  Clerk  says,  "  There  is  not  a  word  here  as  to  apportionment.  The 
■ssessment  authorized  is  one  upon  individuals."  But  it  is  upon  individuals  in  a  certain  rateable 
poportion,  according  to  the  certain  rated  amount  of  property  they  occupy.  It  is  therefore  a 
■atter  properly  assessable.  And  it  appears  to  me  plainly  to  fall  within  the  very  words  of  the 
■(^section,  which  directs  what  shall  be  a  private  improvement  assessment,  distinctly  pointing, 
M,  as  it  seems  to  me,  the  two  cases  of  there  being  either  a  single  owner  or  occupier,  or  if  you 
have  to  read  the  words  '*  owner  and  occupiers "  in  the  plural  where  it  comprises  many,  then  it  is 
to  be  by  assessment.  Of  course,  the  question  of  assessment  does  not  arise  until  jrou  have  more 
one  person  interested.  You  do  not  talk  of  an  assessment  upon  a  single  individaal,  but 
vbere  there  are  many,  then  the  assessment,  as  a  private  improvement  assessment,  has  to  be 
pwvided  for. 

1  believe  the  other  learned  Judges  took  much  the  same  view  of  the  Act,  although  one  of  them 
does  say,  that  in  construing  the  394th  section  in  any  possible  way  to  authorize  acts  of  this 
dwcription  to  be  done  tmder  the  notice  which  was  here  given,  he  is  offering  some  degree  of 
violence  to  the  words  of  the  clause.  It  appears  to  me,  that  no  reasonable  construction  put  upon 
^  clause  can  justify  what  has  been  done  under  the  provisions  of  the  Act.  And  that,  in  truth, 
twrefore,  the  proper  notice  not  having  been  given,  the  im>ceedings  of  the  Commissioners  were 
inegalar. 

I  onght,  perhaps,  just  to  notice  one  point  which  was  raised  by  Mr.  Jessel,  after  the  view  which 
jwr  Lordships  have  taken  in  not  allowing  the  counsel  for  the  appellant  to  go  into  the  question 
its  being  a  public  street    The  view  which  he  suggested  was,  that  the  appellant  was  in  a  con- 
fflticm  in  which  he  must  fail  entirely,  if  it  should  turn  out,  that  the  road  was  a  public  road,  because 
;  uKnhe  woold  have  no  right  to  interfere  with  any  proceedings  on  the  part  of  the  Commissioners. 
1  do  not  thinly  that  that  view  of  the  case  is  correct    Whether  it  be  a  public  road  or  a  private. 
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road,  the  Commissioners  are  affecting  to  do  this  under  a  notice  in  vhich  they  annoaace,  that  , 
it  is  a  private  road,  and  that  they  intend  to  proceed  under  that  notice.    The  case,  th^ore,  ii  i 
fme  of  an  ordinary  class,  with  which  we  have  had  a  good  deal  to  do  in  the  course  of  the  deciaoMj 
which  have  taken  place  with  respect  to  the  powers  of  public  companies  or  public  bodies  entmmu 
with  the  execution  of  a  duty  involving  on  their  part  large  powera,  which  powers  may  affect  med 
seriously  the  interests  of  those  who  are  subject  to  their  jurisdiction.    In  all  matters  regardid 
their  jurisdiction,  they  are,  of  course,  allowed  to  exercise  those  powers  according  to  thdr  jndftl 
ment  and  discretion,  but  in  all  cases  where  they  exceed  those  powers,  they  are  immedlaMl 
arrested  by  interdict  or  by  injunction,  as  the  case  may  be,  according  to  whether  it  is  in  Engl^l 
or  in  Scotland,  it  not  being  a  sufficient  answer  on  their  part  to  say  you  will  have  your  reaM^jritl 
law  if  the  powers  are  exceeded.    But  the  Courts  will  hold  a  strict  hand  over  those  to  wbma  ths  j 
Legislature  has  entrusted  such  powers,  in  order  to  take  care,  that  no  injury  is  dtme  byte^ 
extravagant  assertion  of  them.  | 
Therefore  I  submit  to  your  Lordships  the  propriety  of  coming  to  this  conclusion  in  the  pFesot  \ 
case,  that  there  shall  be  a  declaration,  that  it  appears  to  this  House,  that  the  notice  given  by  the 
Commissioners  in  respect  of  the  improvements  contemplated  by  them  ought  to  have  been i 
notice  in  conformity  with  the  requisitions  of  the  397th  section  of  the  Act  of  iS6z,  but  that  th* 
notice  actually  given  by  them  was  not  such  a  notice  ;  and  on  this  ground  reverse  the  interian- 
tors  of  the  Court  of  Session  appealed  from,  and  affirm  so  much  of  the  interlocutors  of  the  Lad 
Ordinary  as  interdicts  the  respondents  from  acting  upon,  or  carrying  into  execution,  the  resofadiM 
of  the  Commissioners  embodied  in  the  minutes  of  tne  iith  of  june  and  17th  of  July  1S6};  ai  ' 
that  there  should  be  no  expenses  in  respect  of  this  appeal  to  either  party,  or  m  the  Coun 
Session,  regard  being  had  to  this,  that  both  parties  have  been  in  the  wrong,  the  one,  no  doulii, 
substantially  in  the  wrong  (that  is  the  respondents)  in  respect  of  their  attenqit  to  do  the  mb 
complained  of  without  due  notice,  but  a  vast  amount  of  confiision  having  been  introdnral  irio 
this  case  by  the  appellant  having  been  also  clearly  in  the  wrong  as  regards  a  considoaUi 
portion  of  the  case  which  he  made  on  his  original  a[^ication_for  the  interference  and  awhwnoc 
of  the  Court. 

I  cannot  entirely  part  with  this  case  without  saying  how  deeply  I  regret,  that  a  litigation  of  thii 
kind  should  have  been  carried  on  now  for  about  six  years  and  a  half,  in  which  all  parties  sem  to 
have  been  litigating  on  points  of  a  very  small  character,  because  this  whole  question  of  wbetlia 
or  not  the  notice  was  a  due  notice  was  one  which  might  easily  have  been  avoided  and  cured  oa 
the  part  of  the  respondents,  if  there  had  been  only  a  reasonable  compliance  with  the  suggestioa 
which  was  made  as  to  the  propriety  of  giving  another  notice,  which  could  in  no  way  haie 
damaged  or  interfered  with  the  powers  which  they  might  have  been  called  upon  to  cxercisfc 
And  on  the  other  band,  this  litigation  might  have  been  properly  brought  to  a  close  much  more 
quickly  if  the  appellant,  the  pursuer,  had  clearly  and  distinctly  ascertained  the  exact  right  and 
position  which  he  was  entitled  to  claim,  and  had  brought  that  before  the  Commissioners,  in^ead 
of  causing,  as  he  unfortunately  has  caused,  considerable  additional  trouble  and  waste  of  tim 
by  raising  claims  of  a  totally  different  character  from  those  ultimately  produced  bdbre  tbe  Coort, 
thereby  preventing  that  reasonable  coui^  of  things  which  might,  in  as  many  days  perhaps  as 
this  case  has  occupied  years,  have  settled  the  whole  matter.  Therefore,  I  humbly  move  your 
Lordships,  that  the  interlocutors  of  the  Court  below  bejeversed,  with  die  declaration  I  bare 
proposed. 

Lord  Chelmsford.— My  Lords,  I  entirely  agaee  with  my  noble  and  learned  friend  on  tbe 
woolsack.  He  has  entered  into  the  whole  case,  and  has  examined  so  carefully  and  thoroughly 
every  question  which  is  involved  in  the  argument  at  the  bar,  and  has  expressed  so  clear  and 
satisfactory  an  opinion  upon  each  question,  that  I  feel,  that  I  cannot  usefiilly  add  anything  to 
what  he  has  said.  I  agree  entirely  in  the  mode  in  which  he  has  disposed  of  the  case,  and 
particularly  with  regard  to  the  expenses. 

Lord  Westburv.— My  Lords,  1  entirely  concur.    The  appellant  argued,  that  this  was  a 
public  street.   That  was  not  consistent  with  the  pleadings,  as  against  the  Commissioners  be  is 
estopped  from  denying  that  it  is  a  private  street    With  regard  to  the  rate  for  the  contemplattd 
improvement,  I  think  your  Lordships  are  of  opinion,  that  it  should  be  a  private  impravemcat 
rate,  and  therefore  the  case  comes  within  the  397th  section,  and  my  noble  and  learned  friend  oa  i 
the  woolsack  has  conclusively  shewn,  that  the  notice  given  was  not  in  conformity  with  the  pto>  1 
visions  of  that  section.  On  diat  ground,  and  on  no  other,  your  Lcvdshipsare  disposed  to  renne  \ 
tiie  interlocutors  of  the  Court  of  Session  and  to  affirm  |i  portion  of  the  Lord  Ordinary's  order. 
I  regret  very  much,  that  the  ratepayers  will  have  to  pay  the  expenses  of  a  most  unpardonable 
and  improper  litigation. 

Lord  Colonsay. — My  Lords,  I  concur  in  the  result  which  has  been  arrived  at,  and  I  shall 
only  say  a  few  words  in  reference  to  a  view  suggested  by  one  of  the  Judges  in  the  Court  bclo*, 
as  to  the  probability  of  this  being  a  proceeding  which  fell  more  under  the  rule  of  what  is  called 
"district  assessment'*  Very  plainly  it  is  not  a  general  assessment  It  is  plainly  a  course  (tf 
operations  with  respect  to  whidi  private  parties  were  to  pay.  The  question  comes  to  b^  wbetber 
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it  ii  of  the  nature  oF  those  wljicb  are  to  be  comprehoided  underthe  term  "  Private  Improvement 
Assessment/'   Now,  unless  it  comes  under  private  improvement  assessment,  it  must  be  (as  it 
ns  said  below)  a  district  assessment.   Now  what  is  a  district  assessment?  The  interpretation 
duise  of  the  Act  says,  that  the  expression  "  *  district  assessment '  shall  comprehend  "  so  and  so. 
Ibe  expression  '*  district  assessment "  does  not  occur  anywhere  with  reference  to  operations  to 
Be  performed  under  the  150th  section  of  the  Act   Where  are  these  words  to  be  found  ?  They 
be  to  be  found  in  certain  clauses  applicable  to  sewerage,  and  some  matters  of  that  kind.    It  is 
■ficult  to  find,  where  a  district  has  been  pointed  out  and  arranged  and  defined,  how  it  is  to  be 
■bominatej.    We  find  that  in  another  part  of  the  Act,  at  a  great  distance,  in  the  185th  section. 
Bswhat  does  that  say?   It  says  the  districts  are  to  be  formed,  with  a  reference  to  what?  With 
hfaence  to  a  very  small  class  of  matters— with  reference  to  drainage  alone.    They  are  called 
nbinage  districts.    I  do  not  find  the  expr«sion  "district  assessment^  anywhere  in  the  Statute 
laplicable  to  improvements  to  be  performed  under  the  150th  section.  Therefore  I  think  "district 
•  Wttsment "  is  out  of  the  question. 

\  Then  comes  the  question  whether  this  ought  to  be  a  notice  under  the  397th  section,  or  under 
^  Ac  394th  section,  or  whether  there  need  be  any  notice  at  all.    It  is  very  difficult  to  suppose,  that 
^■ch  proceedings  as  these  were  intended  to  be  authorized  without  any  notice  at  alL  Where  such 
-iroceedings  are  of  the  nature  of  improvements  of  a  private  street,  one  would  naturally  expect  to 
Ind,  from  the  manner  in  which  the  expenses  are  to  be  deh-ayed,  that  they  were  to  be  compre- 
knded  under  the  assessment  for  private  improvements;  but  certainly  the  394tb  section,  which 
ftbtes  to  streets,  relates  to  a  limited  class  or  operations  not  comprehending  all  that  is  directed 
to  be  performed  under  the  150th  section.    I  cannot  hold,  that  the  394th  section  was  a  proper 
section  under  which  to  give  notice.   Where  it  is  a  matter  in  which  several  parties  are  interested, 
I  think  the  provisions  of  the  397tb  section  are  very  important^  in  order  that  all  parties,  both 
ovDcrs  and  occupiers,  might  find  out  how  far  their  interests  were  involved.   But  the  394th 
Kction,  unless  you  do  extreme  violence  to  its  words,  appears  to  me  to  be  applicable  to  public 
■reels,  and  not  to  comprehend  operations  to  be  performed  under  the  1 50th  section. 
The  following  order  was  pronounced: — "That  it  appears  to  this  House,  that  the  notice  to  be 

Cby  the  Commissioners  m  respect  of  the  improvement  contemplated  by  them  ought  to  have 
in  conformity  with  the  requisitions  of  the  397th  section  of  the  Act  of  1862,  but  that  the 
ioiice  actually  given  by  the  respondents  was  not  such  a  notice  :  And  for  this  reason  reverse  the 
bl^ocutors  of  the  Court  of  Session  appealed  from,  but  such  reversal  is  not  to  be  held  to  affirm 
Ifce  interiocutors  of  the  Lord  Ordinary,  save  so  far  as  such  interlocutors  interdict  the  respondents 
ftom  acting  upon  or  carrying  into  execution  the  resolutions  of  the  respondents  embodied  in  the 
JMnnles  of  the  iith  of  June  and  17th  July  1863.  No  expenses  to  either  party,  either  in  the 
Conn  of  Sesaon,  or  in  this  appeal." 

Appellanes  Agmts^  Campbell  and  Lamond,  C.S.,  W.  Robertson,  Westminster— .fff^^ffdSm/r* 
Agents^  J.  C.  Irons,  S.S.C. ;  Simsoa  and  Wakeford,  Westminster. 


MARCH  14,  1870. 

Gilbert  Rainy  Tennent,  Appellant,  v.  Patrick  Tennent  and  Otliers, 

Respondents. 

Partnership — Fraud — Undue  Influence — Reduction  of  Deed — G.,  a  partner  with  his  brother  C. 
w  a  business  which  the  father  gave  them,  and  in  which  he  retained  a  large  interest^  became 
involvedin  debt^  whereupon  the  father  made  an  agreement  with  the  sons,  agreeing  to  pay  G.'s 
Mtt,  and  G.  to  cease  to  be  a  partner  on  receiving  certain  sums,  tut  a  power  being  reserved  to 
the  father  to  replace  G.  in  the  business  after  two  years.  G.  was  never  replaced  in  the  business, 
W  ajlerwaras  raised  oh  action  to  reduce  the  agreement  on  the  ground  of  inaehjuacy  of 
tonsideration  and  fi^asidulent  representations. 

Held  (affirming  ju(fgment),  That  no  sufficient  facts  were  proved  to  warrant  the  reduction  oftk* 
tigreement. 

Sekble,  iVhen  a  deed  is  sought  to  be  reduced  for  inadequacy  of  consideration^  the  inadequacy  must 
itSMck  as  to  involve  the  conclusion,  that  the  party  either  dUt  not  understecnd  what  he  was  abeutf 

or  vaas  the  victim  of  some  imposition. 
Proof ,  Parole— Writ  or  Oath— Fraud— Trust— Statute  1696,  c.  ^l—Wherea  Trust  deed  is  e^ered 
into,  "wkich  is  alleged  to  be  a  sham,  and  made  for  a  particular  purpose,  it  is  competent  to  prove 
this allegalion  by  parole  evidence;  per  LORDS  Westbury  and  COLONSAV. 

'  See  previous  report  6  Macph.  840;  40  Sc.  Jur.  408.  S.  C  L.  R.  3  Sc.  Ap.  6 ;  8  Macph. 
H.  L.  10:  42  Sc.  Jur.  408. 
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This  vas  an  appeal  from  an  interlocutor  of  the  First  Division  of  the  Court  of  Session  in  two 
actions  of  reduction  of  a  certain  agreement  on  the  ground  of  fraud,  and  a  declarator,  that  the 
appellant  vas  sole  surviving  partner  of  a  firm  of  brewers  at  Wellpark,  near  GlasgoT.  The 
question  involved  vas  the  right  to  one  half  of  the  past  and  present  profits  of  a  brewerr 
business  vhich  had  latterly  produced  a  clear  income  of  ^60^000  a  year.  The  apfiellant.  GilbeR 
Tennent,  was  in  partnership  with  his  brother  Charles,  the  father  having  transferred  to  them  the 
business,  then  valued  at  ^2 14,000,  on  the  agreement  of  their  paying  to  him  certain  sums.  After 
being  in  business  two  years,  Gilbert  became  involved  in  debt.  The  father  and  brother,  after 
consultations  and  arrangement,  entered  into  an  agreement  with  Gilbert,  whereby  his  father  vas 
to  pay  Gilbert's  debts,  and  Gilbert  surrendered  his  interest  in  the  business,  subject  to  tfaepaymatt 
of  the  difference  between  the  amount  of  his  debts  and  the  sum  of  ^35,000.  There  vas  a  power 
to  replace  Gilbert  in  the  business  on  certain  conditions ;  but  in  the  result  Gilbert  vas  not  replaced 
in  the  business.  Gilbert  nov  insisted  that  his  brother  had  betrayed  confidence,  and  fraudntenttr 
deceived  bim  in  getting  the  agreement  executed ;  and  the  actions  vere  to  reduce  the  ^reetDcn^ 
and  to  have  it  declared,  that  nov,  since  both  the  father  and  brother  were  dead,  Gilbert  vas  the 
sole  snrrivine  partner  in  the  business.  The  First  Division  held,  that  the  agreement  soi^t  to  be 
reduced  waslnnding  on  the  appellant,  and  dismissed  the  action,  three  Judges  being  in  fvmr 
of  the  respondents,  and  Lord  Aidmillan  dissenting.   The  present  appeal  was  then  brought 

The  ai^ellant  io  printed  case  gave  the  following  reasons  for  reversing  the  interlocator.^ 
I.  Because  if  a  person  being  in  dilKculties  (as  the  appelant  vas)  applies  to  another  (as  Ae 
appellant  did  to  Charles)  for  advice  and  for  assistance  in  opening  a  negotiation  designed  to 
extricate  him  from  his  position,  and  the  person  so  applied  to  accepts  the  character  and  office  of  an 
adviser  and  negotiator,  and  throughout  the  negotiation  assumes  to  represent  the  person  who  has 
consulted  him,  then,  and  in  that  case,  equity  requires  that  no  advantage  whatever  shall  betalxa 
of  the  confidence  reposed,  and  abdve  all  things,  that  the  negotiator  and  adviser  shall  not  nub 
any  profit  for  himself  at  the  expense  of  the  person  who  relies  on  his  assistance  and  confides  is 
his  honour:  And  the  case  is  stronger  and  the  equity  higher,  where,  as  in  the  present  instancy 
the  antecedent  relation  between  the  parties  presupposes  the  utmost  loyalty  and  the  mnt 
scrupulous  observance  of  good  faith,  and  where  the  negotiator  and  adviser  himself  invites  Ac 
ctmrnlence  which  he  ends  in  betraying.  2.  Because  the  agreement  of  1858  vas  not,  at  the  time 
of  its  execution,  intended  by  the  appellant  or  Hugh  Tennent,  or  by  Charles,  according  to  lus 
professed  intentions,  to  be  used  for  the  purpose  of  permanently  excluding  the  aptpellantfrnnthe 
partnerahip,  but  only  for  his  temporary  retirement  therefrom,  until  bis  debts  mentioned  in  ibe 
agreement  vere  paid  ;  and  the  appellant  executed  the  agreement  on  the  faith  of  its  being  oidr 
so  used ;  and  in  fact  it  was  so  treated  by  all  the  parties  thereto  until  long  after  the  time  mentiooed 
in  the  agreement  for  the  reponing  of  the  appellant  And  the  subsequent  use  of  the  ^reenxnt 
for  the  purpose  of  excluding  him  from  the  partnership  was  a  fraud  on  the  appellant.  3.  Because 
even  if  no  confidential  relation  had  subsisted  between  the  parties,  and  if  the  agreement  of  l8;S 
had  been  intended  as  between  the  parties  to  it  to  operate  according  to  its  tenor,  the  advantigei 
acquired  by  Charles  could  not  be  retained,  seeing  they  were  procured  by  him  without 
consideration— by  the  influence  of  parental  authority  exerted  at  his  instance — from  a  pmoo 
involved  in  difficulties,  suffering  from  great  distress  of  mind,  and  denied  independent  advice— 
and  under  an  instrument  which  proceeds  on  false  recitals,  and  the  effect  of  which  vas  grosslr 
misrepresented  by  the  legal  adviser  who  prepared  it.  4.  Because  the  reasons  of  reductios 
referred  to  in  the  interlocutor  appealed  from,  and  the  appellant's  pleas  in  law,  voe  sufEdeat, 
and  ought  to  have  been  sustained. 

The  respondents  in  their  printed  case  gave  the  foUoving  reasons  for  afiinning  ^ 
interlocutors  : — 1.  Because  the  agreement  of  1858  bars  the  appellant's  claim  under  the  petitocT 
and  dedarotorv  conclusion  of  the  summonses.  3.  Because  the  appelhmt  has  neither  set  foith 
nor  established  any  relevant  ground  for  the  reduction  of  the  agreement  of  1858.  3.  Becausedu 
agreement  of  1858  vas  delibo'ately  entered  into  by  the  appellant  in  the  fidl  knovledge  of  >» 
nature  and  effect,  and  without  any  fraud  having  been  practised  on  him — M*Kirdy  v.  An^n^t 
I  D.  863 ;  Bellamy  v.  Sabine,  2  Phillips  Ch.  R.  438 ;  Hogkton  v.  Hoghton,  15  Beav.  300; 
ffartopp  V.  Hartopp,  21  Beav.  259;  Dimsdale  v.  DimsdaU,  3  Drewr.  556.  4.  Because  the 
agreement  of  1858  was  intended  to  receive  effect  according  to  its  terms,  and  was  so  acted  onbf 
afl  parties.  5.  Because  the  special  purpose  for  which  alone  the  appellant  now  maintains  tbat 
the  agreement  of  1858  was  entered  into  (namely,  the  exclusion  of  the  appellant's  creditors)  is 
illegal,  and  the  appellant  is  not  entitled  to  plead  the  same,  especially  agamst  the  ex  fade  legaJ 
terms  of  the  deed  ;  and  further,  because  the  alleged  limited  purpose  of  the  deed  created  alaient 
trust,  in  proving  which  the  appellant  is,  under  the  Act  1696,  c.  25,  confined  to  the  writ  ci  oath 
of  Hugh  or  Charles  Tennent,  the  alleged  trustees,  and  this  kind  of  proof  the  appellant  has  oM 
offered.  6.  Because  the  appellant,  in  terms  of  the  agreement  of  1858,  ceased  to  be  a  partner, 
and  Hugh  Tennent  did  not,  on  the  expiration  of  two  years  from  31st  December  i857,esercHe 
the  option  conferred  upon  him  of  reponing  the  appellant,  and  he  was  not  subsequent^  lepoM'' 
either  by  the  express  act  of  parties,  or  by  facts  and  circumstances. 
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R.  Baggallay  Q  C,  Dickinson  Q.C.,  A.  B.  Shandy  and  Macnaghien,  for  the  appellant. 
R.  Paimer  Q.C,  Meltish  Q.C,  and  IVickens,  for  one  respondent;  I^rd Advocate  (Young}, 
'.  C.  LorimeTy  for  the  other  respondents. 

arguments  turned  entirely  on  the  facts  and  circumstances  of  the  case. 

Cur.  adv.  v$tlt. 

Lord  Chancellor  Hatherley,  in  giving  judgment,  stated  the  facts  at  great  length, 

^  the  dismissal  of  the  appeal  with  costs. 
Chelmsford  concurred. 

Westbury. — My  Lords,  I  am  sorry  to  say,  that,  after  many  efforts  to  arrive  at  an 
coaclusioD,  I  am  reluctantly  compellM  to  assent  to  the  opinion  of  my  noble  and  learned 
1  may  sympathize  very  much  with  ibs  appellant  in  his  complaint  of  the  bitterness  of 
and  want  of  brotherly  love  and  liberality  on  the  part  of  his  brother,  but  these  are  not 
mjr  province.  These  are  feelings,  as  to  which  his  father  and  brother  have  already  cone 
zccoimt  But  I  am  obliged  to  say,  that  I  find  nothing  in  their  actions  to  render  Uiem 
to  the  justice  of  any  human  tribunal.  It  would  be  unpardonable  if  I  went  into  the 
this  case  in  any  detail,  but  it  may  be  desirable  to  make  a  few  observations  upon  the 
points  d£  the  argument  on  the  part  of  the  appellant. 
.  that  the  case  of  the  appellant  has  been  brought  forward  in  the  form  of  two  inconsistent 
3S.  To  contend  that  the  deed  was  unreal,  and  not  that  which  ex  facie  it  expresses 
be,  and  at  the  same  time  to  contend,  that  the  deed  was  obtained  by  undue  pressure,  by 
advantage,  and  in  circumstances  where  the  appellant  had  not  the  aid  of  prt^MT  advice 

I  propositions  are  irreconcilable  with  one  another, 
found  anything  in  the  history  of  the  transaction  to  warrant  the  conclusion,  that  the  deed 
intended  to  be  that  which  it  bears  to  be,  that  it  was  framed  with  the  view  only  of  being 
to  the  father  and  the  brother  against  the  creditors  of  the  appellant  in  consequence  of 
Qg  and  possible  embarrassment,  I  should  not  be  deterred  by  any  argument  derived  from 
tcb  Statute  of  1696  from  arriving  at  this  conclusion,  that  it  was  competent  to  the  Court, 
cridence  before  i^  to  declare  that  the  deed  was  not  a  reality,  and  was  not  intended  to 
bindiag  efiect ;  that  it  had  now  ceased  to  be  operative,  and  that  the  appellant  should  be 
to  his  former  position.    But  I  am  convinced  that  there  is  no  foundation  for  that 
:tation.   The  history  of  the  whole  conduct  of  the  matter,  the  history  whidh  the  appeUant 
of  his  own  mind  and  impressions,  and  the  conclusions  which  he  himself  arrived  at,  forbid 
'  er  hypothesis  than  this,  that  the  father  required  this  to  be  done,  that  the  brother  also 
it  necessary  to  be  done,  and  that  the  appellant  himself  acquiesced  in  the  necessity, 
the  transaction  being  thus  regarded  as  a  real  one,  it  is  impugned  by  the  appellant,  on  the 
that  he  parted  with  the  valuable  property  for  a  most  inadequate  consideration.  My 
it  is  true  that  there  is  an  equity  which  may  be  founded  upon  gross  inadequacy  of 
tioQ.    But  it  can  only  be,  where  the  inadequacy  is  such  as  to  involve  the  conclusion,  that 
either  did  not  understand  what  he  was  about,  or  was  the  victim  of  some  imposition, 
possible  to  say,  that  the  inadequacy  of  consideration  in  this  case  amounts  to  anything  like 
to  warrant  either  of  those  conclusions. 

making  a  few  remarks  upon  this  subject  of  inadequacy  of  consideration,  I  would  first  make 
'  us  one,  that  we  must  deal  with  the  transaction  as  matters  stood  at  the  end  of  the  year 
■  and  that  it  would  be  ridiculous  to  regard  the  value  of  the  subject  in  a  dealing  of  this  kind 
*  light  derived  from  subsequent  events.    Now  the  fother  had  called  the  appellant  to  take 
in  tUs  business  in  the  year  1855.    1  wish  it  had  occurred  to  the  father  to  consider,  that  the 
t,  at  his  request  and  for  his  benefit,  and  that  he  might  enjoy  the  repose  that  was  needed 
at  his  age,  gave  up  his  business  as  a  writer,  tliat  he  might  take  an  active  part  in  the 
~ent  and  administration  of  that  great  concern  in  which  the  whole  bulk  of  the  Other's 
vas  embarked.    But  the  father  made  a  disposition  which  I  think  affords  evidence  that 
an  affectionate  father  so  far  as  the  arrangement  of  his  property  for  his  children  was 
i,  and  it  must  be  recollected,  in  looking  at  that  deed  of  1855,  that  in  truth  the  father 
d  i\izdominus  of  the  whole  concern.  It  was  still  his  substantially.  He  parts  with  a  portion 
to  his  sons,  but  he  retains  the  control  and  management  of  it    The  partnership  was  in  feet 
ill  only.  The  father  could  at  any  time  interfere  and  require  payment  of  the  debt  due  to  him, 
hereby  pot  an  end  to  the  whole  of  the  property  in  the  business,  which  his  sons  had  received 
his  bounty.   The  father  not  only  had  that,  but  he  retained  a  peculiar  power  to  himself  by 
'  of  one  of  the  clauses  in  this  deed,  (I  think  the  6th  or  7th,)  of  charging  the  property  with 
10  be  given  by  his  will  to  other  persons  or  for  other  purposes,  not  including  legacies  to 
toiWrni,  who  were  provided  for  before  by  the  disposition  of  the  property  made  by  the  deed, 
stnation  of  the  appellant,  therefore,  with  regard  to  this  business,  was  an  extremely  precarious 
Thoiteh  the  fether  had  given,  the  father  had  the  power  to  take  away, 
cu,  in  the  year  1851  the  father  feels  it  incumbent  on  him  to  exercise  that  power.    We  are 
otedljTstnick  very  much  with  the  small  amount  of  the  appellant's  debu  which  threw  the 
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fether  into  so  great  a  terror  at  that  time.  But  ve  should  carry  back  our  recollection  to  what  the 
feelings  of  men  were  at  that  particular  period,  and  we  shall  see,  that  there  might  be  legitimate 
apprehensions  existing  at  that  time  in  the  minds  of  parties,  the  foundation  of  wtuch  we  are  at  this 
day  somewhat  unable  to  appreciate.  For  the  father  in  that  position  in  effect  says  to  the  sou,"! 
require  you  to  retire  for  a  time  from  the  business."  It  appears  that  he  originally  contemplated^ 
that  a  period  would  certainly  arrive  when  he  would  restore  the  son  to  his  position.  He  departed 
from  that  conclusion.  He  felt  it  necessary  that  he  should  have  an  uncontrolled  discretionarr 
power  of  restitution.  Now,  can  we  sit  in  judgment  on  that  and  say  the  father  was  not  wairaotca 
in  the  conclusion  at  which  he  arrived?  Certainly  not.  Well,  but  if  so,  was  that  concluiioa 
carried  out  in  a  way  of  which  the  son  has  a  right  now  to  complain?  If  I  found  it  carried  oat 
with  one  speck  of  imposition  on  the  son,  if  anything  was  told  or  represented  to  him  which  ought 
not  to  have  been  told  or  represented,  if  anything  was  withheld  from  him  which  ought  not  to 
have  been  concealed,  if  he  was  placed  in  the  hands  of  an  adviser  who  leant  more  to  the  fattier 
and  to  the  brother  than  to  him,  I  should  have  thought  that  this  family  agreement  with  respect 
to  which  it  is  required  that  there  should  be  on  ail  sides  uberrima fides^  ought  not  to  have  beea 
upheld.  But  I  find  nothing  of  the  kind,  nor  does  the  appellant  compUin  of  anythmg  of  the 
kind. 

You  have  but  one  inquiry  to  make — Was  this  discretionary  power  placed  by  the  appellant  in 
the  hand  of  his  father,  freely,  willingly,  without  constraint,  without  falsehood,  and  without  aoi 
imposition  ?  All  these  are  questions  which  are  to  be  answered  out  of  the  account  which  ik 
awellant  himself  gives  of  the  transaction.  He  says  thkt  there  was  but  one  point  of  difterente: 
Siull  there  be  a  compulsory  power,  an  absolute  power  of  restoration  of  myself  to  the  partriershi|i: 
shall  it  be  left  to  the  discretion  of  my  father?  He  tried  long  and  earnestly  to  prevail  on  Us 
iather  to  consent  to  an  absolute  power.  The  father  on  his  part  was  resolute  also,  and  the  appelUu 
submitting  clothed  his  father  with  that  discretionary  power  of  restoration. 

If  that  he  so,  there  is  nothing  whatever,  that  in  a  Court  of  Justice  can  be  cocnplainedof  bythe 
appellant,  unless,  indeed,  we  find,  that  fraudulent  and  unjust  influences  wore  used  wiihr^ardn 
the  father  by  the  brother  Charles  to  induce  him  not  to  exercise  this  power,  or  unless  we  find 
that  the  power  really  was  substantially  afterwards  exercised  by  the  iather  in  favour  of  the 
appellant. 

I  am  really  happy  to  say,  that  upon  an  examination  of  the  evidence  in  the  case  I  am  mj'self 
unable  to  find  anything  that  would  6x  on  the  brother  Charles  any  iniquitous  dealing  so  as  to 
poison  the  mind  of  the  father,  and  prevent  the  father  from  exercising  that  power. 

On  the  contrary,  I  think  it  appears  from  letters  of  the  father  written  from  the  MediterraDcao, 
that  he  himself  (I  trust  rather  in  the  moment  of  passion  than  anything  else)  suggested  to  his  son 
Charles  the  absolute  necessity  of  being  quit  of  bis  brother.  There  is  nothing,  therefore,  that 
would  warrant  one  judicially  m  saying,  that  it^was  the  artihce  of  Charles,  or  the  wicked  suggeatim 
of  Charles,  that  deprived  the  brother  of  the  benefit  which  he  would  have  derived  from  the  exer- 
cise of  this  power  by  the  father,  which  the  father  would  certainly  have  exercised  if  it  had  not  been 
for  the  mahcioua  suggestions  of  the  brother,   I  find  nothing  of  th^  kind. 

But  then  we  are  told,  that  he  was  substantially  restored,  and  that  the  power,  therefore,  wasia 
reality  in  lact  exercised,  although  not  in  form.  Upon  the  examination  of  that  matter  I  fiinl  no 
warrant  whatever  for  any  such  conclusion.  There  is  not  a  trace  in  all  the  subsequent  accounts, 
or  in  any  private  communication  between  the  appellant  and  his  father  and  his  brother,  of  his  bong 
treated  as  a  person  entitled  to  participate  in  any  of  the  profits  of  the  concern.  From  first  toIiS, 
with  the  exception  of  some  trilling  matters  which  are  consistent  with  the  purpose  of  allthepanid 
that  he  should  still  appear  in  some  transactions  as  a  partner,  and  which  was  indeed  desiraUe  so 
long  as  that  power  or  discretionary  restoration  remained  with  the  father,  there  is  nothing  to  var- 
rant  the  conclusion,  that  the  deed  of  January  1858  was  not  a  deed  truly  acted  on  and  caniedo^ 
to  its  full  limits  and  extent  so  far  as  it  conclusively  put  an  end,  subject  only  to  that  power  of 
reponing,  to  the  interest  of  the  appellant  in  the  partnership. 

On  all  these  grounds,  therefore,  although  1  could  have  wished  that  a  very  different  condaaoB 
could  have  been  arrived  at,  particularly  when  I  see,  that  it  took  only  five  short  years  from  the 
date  of  this  agreement  to  enable  the  brother  to  pay  off  to  the  father  the  whole  of  that  debt  a 
;£2i4,ooo,  and  to  realize  fcur  his  own  benefit  sums  amounting  to  very  near  ^300,000— although  I 
could  have  wished,  that  natural  affection  had  suggested  a  different  mode  of  action,  yet,  that  is  u 
I  have  already  observed,  not  within  our  province,  and  we  are  not  called  on  to  express  any  (^miikw 
upon  it. 

This  is  a  proceeding  in  which  numerous  imputations  have  been  made  upon  the  memory  (tfne 
brother  who  is  gone,  and  also  upon  the  memory  of  the  father  who  is  gone  also,  and  1  am  rosiA 
unwillingly  compelled  to  agree,  that,  consistently  with  our  established  rules,  this  appeal  nmstbe 

dismissed  with  costs. 

Lord  Colonsav. — My  Lords,  I  do  not  consider  it  at  all  necessary  to  resume  the  statemem  m 
the  facts  of  this  case.   They  have  bmn  very  fully  stated,  and  that  statement  has  compreheiulAi 
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emrythin?  which  I  think  important  to  the  view  which  I  take  of  the  case.  I  shall  therefore  only 
itate  briefly  the  grounds  upon  which  my  judgment  rests. 

The  object  of  the  action  is  to  set  aside  a  deed  or  agreement  of  1858.  If  that  agreement  was 
to  receive  effect  according  to  its  terms,  the  results  would  be  substantially  these— ^/Vj/'/j',  that 
from  and  after  January  1858  this  appellant  ceased  to  be  a  partner  in  the  concern,  or  to  have  any 
eftbe  rights  which  had  been  given  to  him  by  the  deed  of  1855.  Secondly,  that  at  the  end  of 
tao  years  his  father,  if  he  thought  proper  to  do  so,  might  repone  him  on  conditions  which  he 
wa^i  think  proper  to  attach.  Thirdly,  that  if  his  father  did  not  repone  him,  he  was  to  receive 
^  estimated  value  of  his  interest  in  one  sixth  of  the  brewery,  to  wit,  ;^35,ooo.  Fourthly,  that 
■Uioagh  reponed  by  Hugh,  Charles  might  displace,  and  that  in  that  case  Gilbert  was  to  be 
oKitied  not  to   35*000  but  to  ^£40,000. 

This  agreement  involved  a  surrender  by  Gilbert  of  rights  which  under  the  deed  of  1858  might 
k^and  as  matters  turned  out,  would  have  been,  of  yvrf  great  value  indeed.  The  father  did  not 
■^ooe  him,  and  now  he  has  Inrat^ht  the  present  action  for  the  purpose  ctf  reducing  that  deed  k£ 
H58,  and  fw  the  purpose  of  having  it  found,  that  he  is  to  be  reponed  into  the  position  in  vhich 
lewouU  have  stood  under  the  deed  of  1855,  if  the  deed  of  1858  had  never  been  executed,  or  if 
dtt  circumstances  which  led  to  the  execution  of  that  deed  had  never  occurred. 

Then  what  are  the  grounds  on  which  he  makes  this  demand  ?  In  the  first  place,  there  are 
varioos  grounds  stated  in  the  original  record,  such  as  that  the  deed  had  not  been  delivered,  and 
some  other  grounds  of  that  kind  which  are  not  now  insisted  on,  and  I  think  there  are  now  sub- 
stantially two  grounds  insisted  upon.  In  the  first  place,  that  his  consent  was  obtained  when 
he  was  in  a  state  of  great  distress  and  difficulty,  by  Hugh  and  Charles  taking  advantage  of  that 
ttate,  and  exercising  undue  pressure,  and  that  the  deed  so  obtained  was  obtained  for  grossly  in- 
adequate consideration.  I  may  state,  that  in  this  case  I  do  not  see  any  facts,  that  bring  it  within 
the  rule  or  operation  of  the  Statute  of  1696  with  regard  to  trusts.  Nor  do  I  see  any  ground, 
from  the  fact  on  record  here,  for  the  plea  which  was  to  a  certain  fxtent  urged  before  us,  that 
this  agreement  was  a  pactum  illicitum  in  order  to  exclude  the  rights  of  creditors. 

Now,  upon  the  question  whether  there  was  undue  pressure  used  and  advantage  taken  of  th^ 
Afficnlties  and  distress  of  Gilbert  Tennent  at  that  time,  I  think  the  evidence  goes  to  shew,  in  the 
irst  ^kactf  that  he  was  in  a.state  of  great  embarrassment  as  to  his  afiiairs ;  that  bankruptcy  ^s 
impaiding ;  that  he  did  not  know  how  to  relieve  himself  from  his  difficulties,  and  that  therefbrs 
k  went  into  this  transactim.  But  were  those  circumstances  such  as  can  be  regarded  as  a 
ground  for  reducing  and  setting  aside  the  deed  ?   I  cannot  understand  that  they  were  so. 

In  the  first  place,  what  was  the  surrender  that  he  made  ?  He  surrendered  the  ri|:hts  which  he 
had  under  the  deed  of  1855,  but  what  was  the  value  of  those  rights  ?  It  was  very  difficult  at  that 
time  to  say  what  it  was.  In  the  first  place,  as  to  the  money  value  of  this  surrender  I  think  it 
vould  have  been  next  to  impossible  to  have  stated  it  at  that  time  with  any  accuracy  at  alL  It 
vas  to  be  measured  according  to  the  views  of  the  parties,  and  the  subsequent  change  of  matters. 
It  was  dependent  on  various  considerations.  The  money  value  of  the  partnership  was  dependent, 
in  the  first  place,  on  the  large  sum  which  was  still  to  be  paid  to  the  father.  Then  again  there 
vas  imminent  danger  to  the  concern  through  the  interference  of  the  creditors  of  Gilbert  in  the 
CTCot  of  his  not  coming  to  this  arrangement.  These  were  very  important  elements,  which 
Radoed  it  very  difficult  to  say  what  in  his  estimation,  or  in  the  estimation  of  othns,  might  be 
die  money  value  of  the  surrender  which  he  made. 

Oa  the  other  hand,  what  were  the  benefits  that  were  derived  by  him  ?  What  were  the  advan- 
t^es  which  he  expected  to  receive  from  it  ?  I  think  it  may  be  summed  up  thus  :  In  the  first 
place,  and  most  obviously,  he  was  to  be  relieved  from  the  pressure  of  his  debts  and  from  impend- 
m  bankruptcy,  which  he  could  not  othervise  escape.  Now  the  vahie  of  that  ctmsid^tion  I 
nmk  is  not  to  be  estimated  merely  by  the  money  amount  of  the  debts  that  were  impending  over 
um,  bat  by  the  importance  to  him  trir  sustaining  his  character  and  credit,  and  getting  out  of  the 
position  in  which  he  would  have  been  placed  if  he  had  been  put  among  the  class  of  bankrupts 
at  that  period  of  commercial  embarrassment. 

Again,  it  had  this  advantage  to  him,  as  well  as  to  the  other  parties  in  the  concern,  namely,  of 
prevcDting  the  interference  of  his  creditors,  which  might  have  had  the  effect  of  greatly  damaging 
the  concern,  and  thereby  diminishing  the  value  of  that  one  sixth  of  the  partnership  on  which  he 
his  expectations,  and  which  interference  of  the  creditors  might  have  the  further  effect  of 
(lesttoyii^  the  chance  or  the  hope  which  he  had  under  the  deed  of  being  restored  to  a  prosperous 
ucrative  concern  which  oy  the  interference  of  his  creditors  might  have  been  rmdered 

otherwise. 

Then  again  he  had  this  advantage,  that  the  sum  of  ^£35,000  or  ^£40,000  was  to  be  made  secure 
to  mm,  for  his  father  and  brother  came  under  an  obligation  to  make  it  good  to  him,  and  that 
^^atioD  which  he  held  was  a  security  to  him  for  that  j£35iOOo  or  £i^ooo  as  the  case  might 
K,  which  security  for  what  money  he  would  have  had  rested  upon  his  claim  of  legitim,  nor  could 
K  have  bad  the  security  if  tbie  concern  bad  become  less  prosperous,  and  its  profits  had 
oiminisbed. 
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These  matters  had  all  to  be  balanced  by  Gilbert  Tennent.  On  the  other  hand^  the  reasons 
which  induced  the  other  partners  to  press  upon  him  the  matter  of  retirement  from  the  business 
were  obvious.  In  the  first  place,  there  was  the  immediate  risk,  if  he  became  insolvent,  of  the 
interference  of  his  creditors  ;  that,  I  apprehend,  was  the  leading  motive  with  Hugh  Tennent  in 
undertaking  to  pay  the  debts.  Then  there  was  this  consideration,  that  they  found  be  bad  bea 
insolvent  more  largely  than  they  had  supposed  him  to  have  been  in  speculations  at  a  time  wbea  i 
he  was  not  a  mercantile  man  at  all»  and  beyond  that,  and  more  important,  was  this  considers 
tion,  that  after  he  had  become  a  parmer  in  the  concern,  and  had  come  under  the  obligation  doc  ' 
to  contract  any  cautionary  liability,  he  bad  violated  that  obligation  to  his  partno's,  and  had 
thereby  greatly  forfeited  their  confidence.  These  were  reasons  why  they  might  insist  on  hii 
going  out  of  the  concern  for  a  time  at  least,  and  I  think  they  were  reasons  which  had  great 
we^ht  in  them. 

"Ilie  apprehended  interference  of  his  creditors  is  a  matter  which  I  think  has  been  rather  ccm- 
fiisedly  dealt  with.  No  doubt  the  apprehension  of  the  interference  of  his  creditc»s  was  the 
reason  for  Hugh  Tennent  interposing  to  relieve  him  from  the  immediate  pressure  of  bis  debc^ 
but  that  was  not  a  reason  for  the  deed,  because  if  that  had  been  the  only  motive,  that  was  removed 
and  set  aside  entirely  by  that  interposition  of  Hugh  Tennent,  who  bad  satisfied  these  creditors, 
so  that  there  were  no  longer  any  persons  in  a  situation  to  interfere  with  him.  There  were  also 
prospective  considerations.  Other  creditors  might  come  in.  If  Gilbert  Tennent  persevered  io 
his  speculations,  if  be  again  violated  the  agreement  as  he  had  already  done,  then  there  woidd 
have  been  a  fresh  interference  on  the  part  of  creditors,  and  it  was  to  avoid  the  risk  of  all  tboK 
matters,  that  this  deed  was  considered  necessary  by  the  father  and  brother,  in  order  to  excfaide 
him  from  the  power  of  domg  those  things  whereby  the  affairs  of  the  partnership  might  ha»e 
become  liable  to  be  investigated  by  the  creditors. 

That  being  so,  it  may  be,  that  the  conditions  that  were  imposed  upon  him  were  somewhat 
haid,  but  if  they  were  so,  he  was  perfectly  aware  what  those  conditions  were.  He  had  a  perfect 
knowledge  of  the  import  of  the  deed,  and  the  only  point  to  which  he  objected  in  the  deed,  so  fiu* 
as  I  can  discover  upon  the  evidoicc  before  us,  was,  that  he  wished  to  have  an  absolute  r^gfat  to 
return  to  the  partnership.  It  is  quite  clear,  that  if  that  had  been  •introduced,  it  would  have 
defeated  the  mijcct  for  which  the  other  parties  wished  the  deed  to  be  executed.  It  was  nece^air 
that  he  should  oe  totally  out  of  the  concern,  that  be  should  have  no  partnership  rights  which 
would  enable  his  creditcuv  to  come  forward  and  interfere,  and  out  of  which  difficulties  ini|^ 
arise. 

Therefore,  there  were  considerations  obviously  on  both  sides.   There  was  perfect  knowledge 
on  his  part  of  that  which  he  was  asked  to  do,  and  he  did  it  with  his  eyes  open.    He  says,  tlut  ' 
his  better  judgment  went  against  it,  but  he  felt,  under  the  circumstances,  that  he  had  no  alter-  ; 
native  but  to  sign  tbe  deed.    Why  had  be  no  alternative  but  to  sign  the  deed  ?    He  had  no 
alternative,  because  the  pressure  of  his  debts  put  him  in  such  a  position,  that  great  evils  wooU 
result,  if  he  did  not  sign  it,  and  not  only  momentary  and  present  evils,  but  he  could  not  tell  to  , 
what  extent  the  interference  of  his  creditors  might  injure  his  future  prospects,  and  further  forego  ' 
the  advantage  of  the  security  for  /35,ooo. 

I  therefore  cannot  fall  into  the  notion,  that  there  was  here  any  such  pressure,  or  any  suc^ 
improper  proceeding  on  the  part  of  his  father  or  brother,  as  would  form  the  grtHind  for  tbe 
reduction  of  this  agreement.  There  is  no  fraud  alleged  ;  there  is  no  trace  d  such  a  thing  in  the 
evidence;  There  was  no  deceit  that  I  can  discover.  The  appellant's  case  in  this  respect  is 
merely  this :  be  says,  that  too  harsh  terms  were  imposed  on  him  in  the  circumstances  in  which 
he  was  placed,  and  that,  feeling  his  difficulties,  he  accepted  them. 

That  admission  on  his  part  necessarily  excludes  all  relevant  grounds  for  a  reduction. 

Then  the  other  ground  on  which  he  seeks  to  set  aside  this  deed  is,  that  he  says  it  was  not 
intended  to  be  acted  upon  except  in  the  event  of  his  creditors  interfering— that  the  objea  of  it 
was  to  protect  the  partnership  against  the  interference  of  creditors.  Now,  in  the  first  place,  that 
implies  that  this  deed  must  have  been  one  that  excluded  him  from  the  concern  ;  in  the  second 
place,  it  must  have  been  one  that  did  not  give  him  any  absolute  right  to  return  to  that  concern. 
But  what  evidence  is  there  that  the  deed  was  not  to  be  acted  upon .''  I  find  no  evidence  of  that 
kind,  except  his  own  representation,  and  that  is  mixed  up  with  a  confusion  as  to  what  is  meant 
by  the  interference  of  creditors.  But  further  than  that,  it  appears  that  the  deed  was  acted  upcm 
in  a  most  material  way.  It  was  acted  upon,  in  the  first  place,  by  the  appellant's  oev«- after  that 
accepting  or  endorsing  any  bills,  by  his  not  signing  as  one  of  the  firm,  and  by  the  transfer  of  die 
profits  to  the  account  of  Charles. 

In  short,  it  vas  acted  upon  in  the  most  important  ways  in  which  it  could  be  acted  upon.  It 
is  in  vain,  therefore,  to  say,  that  it  was  not  to  be  acted  upon  except  under  certain  circimistances. 

The  odier  ^unds  on  which  it  is  attempted  to  be  made  out,  that  really  his  father  reponed 
Urn  or  never  intended  to  exclude  him  entirely,  have  been  already  dealt  with  by  my  noUe  and 
learned  friends  who  have  spoVen  before,  and  therefore  I  shall  not  go  over  them  again.  Th^are 
quite  inadequate,  and  they  are  quite  explainable,  apart  from  any  idea,  that  either  be  had  not 
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ken  displaced  from  the  concon,  or,  diat  he  had  any  absohite  assurance  that  the  deed  was  a 
'■ere  fnrm  not  to  he  acted  upon  except  as  agsunst  creditors.  I  therefore,  my  Lords,  cannot  do 
•diffwise  than  concur  in  the  course  suggested  by  my  noble  and  learned  friend  cm  the  woolsaclc 

Interlocutors  affirmed^  and  appeal  dismissed  with  costs. 

I  AH*Uanfs  AgentSy  A.  Morisonr  S.S.C.;  Uptons,  Johnson,  and  Upton,  London. — Respond' 
^gKir  A^entJt  Campbdl  and  Smith,  S.S.C  ;  Maitland  and  Lyon,  W.S.  ;  Grafaames  and  Wardlaw, 
iVestmuister. 

\ 
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^ARQUHARD  CAMPBELL,  Esq.  of  Aros,  Appellantt  v.  HECTOR  M'Leak  and 
'  oSiers,  Respondents. 


tease— Pasture  on  Moor— Pertinent— StaL  144%  c.  18— Feu  Charter— Verbal  Lease— ^  fishmg 
company  authorised  by  Statute  invited persons  to  settle  andform  a  village^  and^  subject  to  printed 
rtgulaUoHSy  let  to  them  houses  and  grounds  for  99  years,  with  right "  fy  their  tack  "  to  pasture 
for  a  com  on  the  moor  adjoining.  The  company  a/terwards  sold  the  land  and  moor  to  C. 
ELD  (affirming  judgment).  That  (i.)  the  leases  bound  C.  as  a  singular  successor,  both  as  regards 
the  houses  and  rights  of  pasturage,  the  latter  being  made  a  pertinent  to  the  lease  of  the  land; 
(2.)  that  certain  tenants  who  entered  into  possession  wiihout  written  leases^  but  whose  names, 
holdings,  rental,  and  endurance  of  lease,  were  entered  in  the  books  of  the  lessors,  held  an  implied 
Iwe,  valid  against  singular  successors.^ 


Hei 


Tlus  was  an  appeal  from  a  decisi<ui  of  the  First  Division  of  the  Court  of  Session.  The  appel- 
hiu,  in  1862,  being  heritable  profffietor  of  the  lands  of  Arcs,  in  the  island  of  Mull,  raised  an 
action  gainst  a  great  number  of  feuars  and  tenants,  and  iobabitants  in  the  town  of  Tobermory, 
sho  claimed  privileges  of  pasture  over  the  moor  or  hill  of  Tobermory.  He  sought  to  have  it 
declared,  that  he  (the  pursuer)  had  the  sole  title  and  exclusive  right  of  property  in  the  lands,  free 
tf  any  servitude  in  favour  of  the  defenders,  or  either  of  them,  to  graze  their  cows,  horses,  or  other 
fcasts  cbeteon.  It  appeared,  that  in  1 786,  a  society,  called  the  British  Fishery  Society,  was  incor^ 
forated  by  Statute  for  extending  the  fisheries  and  improving  the  sea  coasts  of  this  kingdom,  the 
:<Auf  purpose  bemg  to  raise  funds  to  purchase  lands  and  build  free  towns,  villages,  and  fishing 
Stations  in  the  Highlands  and  Islands  of  Scotland.  In  1788,  the  society  purchased  the  lands  of 
Tobmnory,  and  proceeded  to  erect  one  of  the  free  towns.  They  issued  a  set  of  regulations  laying 
out  the  place  of  the  allotments,  and  one  article  set  forth,  that  every  inhabitant  should  have  a  right 
to  dig  peat  for  bis  own  use  in  anjr  of  the  Society' s  mosses,  and  also  to  a  summer' s  grazing  for  a 
cow  on  the  muirland  of  the  Society,  on  paying  a  sum  not  exceeding  js.  6d.  per  annum  for  the 
above  privileges.  Many  persons  obtained  lots  of  ground.  At  the  date  of  1832  there  were  108 
persons  hdding  lots,  having  applied  for  leases  on  the  terms  stated  in  the  relations.  So  fiar  as 
Kgaided  this  litigation,  the  tenants  were  divided  into  three  classes.  The  first  class  consisted  of 
persons  who  bad  formal  deeds  of  tack  from  the  Society,  dated  about  1800,  being  for  99  years, 
tadcontuningmentionof  the  pririlege  of  cow's  pasture.  Tbesecond  class  consisted  of  rentallers 
vho  had  no  formal  leases,  hat  relied  upon  various  entries  of  these  holdings  in  the  minutes  and 
books  of  the  Society.  The  third  class  consisted  of  persons  who  had  obtained  regular  feu  con- 
tTKts.  These  were  rentallers  before  they  became  feuars,  but  their  feu  disposition  contained  no 
nentioo  of  the  right  of  pasturage,  though  in  point  of  fact  they  had  for  thirty-nine  years  enjoyed 
tiie  pasturage.  The  Lord  Ordmary  decided,  that  what  the  various  tenants  and  feuars  claimed 
was  a  servitude,  but  there  was  no  sufBcient  evidence  that  such  servimde  was  ever  duly  constituted ; 
and,  therefore,  fjund,  that  the  defender!  had  failed  to  establish  in  a  legal  and  competent 

manner  the  right  of  grazin?  ciii  ned  by  them.    On  reel  liming  note,  the  First  Division  reversed 

the  decision  or  the  Lord  Ordinary  as  to  the  two  first  classes  of  tenants,  but  adhered  as  to  the 

tliird  class.   Th-reupon  the  proprietor,  Mr.  Ciaipbell,  appealed. 
The  pnriuer  in  his  printed  case  gave  the  following  reasons  for  reversing  the  interlocutors  : — 

I.  B jcau  «,  assu  mn£  that  the  right  clalned  by  fie  r^pondents  was  well  constituted  against  the 

^  See  previoua  report  5  Macph.  636  :  39  Sc.  Jur.  328.  S.  C.  8  K[acph.  H.  L.  40 ;  42  Sc. 
Jm.  391, 

II.  5  T 


Digitized  by 


Google 


1742 


REPORTS  OF  SCOTCH  APPEALS. 


British  Fishery  Society,  it  has  not  been  legally  transmitted  against  the  appellant  as  their  stogohc 
successor  in  the  lands— Ersk.  iL  3,  49,  57 ;  Stair,  2,  3, 54 ;  Hume's  Dec.  (Pers<nial  and  Real)  44};  j 
Lovat  T.  LovtU,  Robertson's  Ap.  355;  Ferguson  v.  M^Cubbia^  3  Ross,  L.  C.  no;  Ymtn^\ 
Dewar,  17th  November,  1814,  F.  C. ;  Gordon  v.  New  Club,  6  Dow,  87  ;  Tailors  of  AhenUtn\ 
CouttSy  3  Ross,  L.  C  269  ;  SUviart  v.  Walker's  Trustees,  3  Ross,  L.  C.  139;  Iferon  v.  SI 
J  Ross,  L.  C.  243 ;  Calderv.  Stewart,  Hume's  Dec  440;  3  Ross,  L.  C.  24S.    The  righuj 
question  were  not  constituted  by  a  lease  binding  on  singular  successors — 1449,  c.  18  ;  £rsk.i 
'6j  2,  3,  27  ;  Cordon  v.  Forbes^  M.  15,221 ;  Pollock  v.  Harvey,  6  S.  913.   3.  Because,  so  fai ; 
regards  the  graxtng  in  queaticm,  the  endurance  of  the  leases  founded  cm  by  tbe  respondents ' 
for  a  fixed  tmn  oiyears,  which  has  long  sinCe  expired.  3.  Because  tbe  leases  in  respect  of 
the  right  of  pastuiage  is  daimed,  being  perpetual  and  without  an  ish,  are  not  lundmg  on 
appel&nt  as  a  singuar  successor  of  the  grantors — 1449,  c.  18  ;  Stair,  iL  9,  27  ;  Etsk.  u.€,: 
I  Bell's  Com.  68  ;  Bell's  Prin.  §  1194;  JOobie,  M.  1283  ;  Zey,  M.  7195  ;  ffai  v.  JVrig/U, 
16,477  ;  1$,I9I ;  15|I94;  Kerrs.  Waugh,  M.  15,685  ;  Wights.  H^toun,  M.  i<V46l;  S^U\ 
StraitOH,  3  Paton,  666.   4.  Because  the  documents  funded  on  by  tlw  respoidents  Jolui  MT 
ncm  and  others  are  insufficient  to  prove  the  constitution  of  a  lease,     at  aU  events  arei 
to  prove  the  right  of  pasture  which  they  claim — Hunter,  L.  &  T,  410  (2d  ed.) ;  GratU  v.  Sin 
23  D.  796  ;  Bell's  Pnn.  §  1187  ;  Queensberry  ease,  D.  Hamilton  v.  Scott,  t  Dow,  400;  1 1 
Com.  69  (5th  ed.);  £).  Queensberry  v.  E.  IVemyss,  2  Dow,  90.    5.  Because  the  claim  of 
respondent  John  M'Kinnon  is  excluded  by  the  title  upon  which  he  founds.   6.  Because  if 
right  of  pasture  in  question  is  not  validly  constituted  as  against  the  appellant  by  the 
founded  on,  it  is  not  established  by  prescription  or  homologation — Ersk.  UL  7, 3 ;  liL  3, 48 ;  Sri|' 
i.  10,  II  ;  Bell's  Prin.  §  27. 

The  respondents  in  their  printed  case  gave  the  following  reasons  for  affirming  the  interiocutoni 
— I.  Because  the  rights  of  lease  claimed  by  the  respondents  are  valid  as  in  a  question  widi  d| 
British  Fishery  Society.  Cases  cited-rHunter,  L.  &  T.  415,  423,  427,  432*  2.  Because  Al 
rights  of  lease  claimed  are  valid  as  in  a  question  with  singular  successors  of  the  British  Fislov 
S  tciety— Stair,  ii.  9,  47  ;  9t  39 ;  Ersk.  ii.  6^  24 ;  i  Hunter,  L.  &  T  429 ;  M.  1*^206;  II 
i4i5i3-7  ;  M.  15,199;  2  Paton,  66;  M.  10,883;  Breiadalhane  v.  McGregor,  t)  D.  110.  3.  Becna 
even  if  the  respondents'  leases,  formal  and  informal,  including  the  pastures,  conferring  ih 
pertinent  rights  now  claimed,  were  leases  of  a  kind  not  sua  naturd  binding  upon  a  singular  sac- 
-Cesser  of  the  grantors,  the  appellant  is  barred  by  the  British  Fisheries  Society  s  Ac^  by  the 
of  his  title,  and  by  the  homologation  and  acquiescence  of  himself  and  his  {vedecesson,  bn 
pleading  that  tbe  leases  with  the  pertinent  rights  are  not  binding  upon  lum. 

The  Lord  Advocate  (Young),  Sir  R.  Palmer  Q.C.,  and  Sgltar,  for  tbe  appellant 

Pearson  Q.C.,  and  J.  Black,  for  the  respondents. 

Lord  Chancellor  Hatherlev.— My  Lords,  in  this  case  we  are  called  upon  to  reverse] 
unanimous  decision  of  the  First  Division  of  the  Court  of  Session  with  respect  to  a  claim  nud 
by  a  Mr.  Campbell,  the  pursuer,  to  hold  a  certain  rauir,  or,  as  we  should  term  it  in  EogUn 
common  or  waste  land,  in  the  island  of  Mull,  called  the  hill  of  Tobermory,  freed  and  discbiuM 
from  the  right  of  certain  classes  of  tenants,  who  have  been  classed  for  the  purpose  of  having  n 
question  duly  raised,  to  a  cow's  graze  or  the  grazing  of  a  cow  during  a  certain  portion  or  th 
year. 

The  several  tenants  of  houses  in  Tobermory,  who  are  very  numerous  in  tbe  ordinal  proceoi* 
ing,  and  the  original  defmdants,  who  claim  the  right  a  coVs  graie,  have  arranged  theasebcs 
in  classes,  and  it  was  agreed,  that  the  rigfits  of  each  person  in  ttch  class  should  ne  detenniaed 
by  the  position  of  one  member  under  whom  the  remaining  tenants  in  such  class  could  rai^. 
themselves,  as  claiming  precisely  the  same  right  as  he  did  who  represented  them.  But  lit 
classes  with  which  we  have  to  do  now  may  be  reduced  in  substance  to  two,  vit  those  who  ba» 
under  a  lease  a  house  in  TobennOTy  which  they  occupy,  and  those  who  hold  without  lease,  M 
who  are  held  by  the  Court  below  to  have  become  tenants  in  effect  upon  the  terms  of  ceitin 
propositions  which  emanated  from  the  Fishery  Company  to  form  the  settlement  of  TobenooiT 
at  the  close  of  the  last  century,  and  who,  as  well  as  the  i»edecessors  in  right,  have  been  bokliof 
upon  the  terms  of  these  conditions  ever  since,  but  have  had  no  distinct  lease  granted  to  tboE  ' 
There  was  a  third  class,  who  were  placed  in  a  different  [wsition.  They  had  originally,  it  seeing 
acquired  rights  in  tbe  same  manner  as  the  second  class  to  which  I  have  referred,  iHit  bavnf 
these  rights  they  had  afterwards  accepted  feu  charters  of  the  propertyfwhich  they  bad  so 
ally  held  in  the  same  manner  as  those  of  the  second  class,  and  m  those  feu  charters  there  bad 
-been  omitted  the  right  to  a  cow's  graz&  which  is  in  question  before  us  at  the  present  momeDt 
The  Court  in  Scotland  was  of  opinion,  that,  regard  being  had  to  anteriw  decisions  in  Scotland, 
those  who  bad  thus  accepted  charters  which  omitted  tbe  privileges  held  formerly  by  lease,  bad 
lost  any  such  r^ht  or  benefit  which  they  might  have  acquired  as  holding  by  Inse  to  such  aa 
extent  at  least  as  they  lud  omitted  to  insist  upon  the  same  right  or  benefit  by  vimw  <tf  the 
.charter. 

That  decision  was  come  to  by  the  Court  bdow,  and  that  decision  has  not  been  a^ipealed  miD. 
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as  I  said  before,  we  really  have  in  substance  <Hily  to  deal  urith  tiro  questions.  First, 
vho  hold  b]r  actual  giant  of  a  lease.  And  secondly,  as  to  those  who  hold,  as  the 
doemiined,  by  Tirtue  of  propositioDS  vhich  emanated  from  the  Fishery  Company 
reimter^Ktms. 

it  is  necessary  to  cmsider,  in  the  first  instance,  (at  least  I  prefer  to  do  so,)  those  who  are 
position,  rather  than  those  who  hold  under  an  actual  lease.  I  say  so  for  this  reason, 
\  of  those  who  do  not  hold  under  an  actual  lease  commences  at  an  earlier  period  than 
the  leaseholders,  and  therefore  chronologically  their  position  can  best  be  considered 
d  fnrther,  the  remarks  we  may  have  to  make  upon  the  position  of  those  holding  by 
the  documents  which  emanated  from  the  Fishery  Society,  though  of  course  it  cannot 
rq^ulate  anything  that  is  contained  in  the  lease,  will  at  least  make  more  intelligible  to 
:  reach  the  lease,  what  the  exact  position  of  the  parties  was  at  the  time  of  the  lease 
into,  and  so  &r,  and  so  far  only,  can  It  legitimately  be  said  to  have  any  bearing 
ctmstmction  of  the  lease  itself. 
Lcrdship  then  recited  the  facts  which  he  said  ^ewed,  that  the  first  consideration  was  the 
lA  the  town,  and  that  inducements  were  held  out  to  people  to  settle  there,  and  proceeded 
I  what  we  arrive  at  is  this :  According  to  the  judgment  of  the  Court  below,  which  I 
lie  has  hardly  been  disputed,  you  are  entitled  by  die  Lav  of  Scotland,  when  you 
tenns  and  conditions  of  a  letting  made  manifest  in  writing,  and  they  are  all  clear 
J  and  ^ou  find  that  there  has  been  also  besides  those  writings,  but  not  signed  by  the 
'  0  are  either  to  have  the  benefit  of,  or  to  be  burdened  by,  the  conditions  which  Uiose 
lid  import,  when,  I  say,  you  find  besides  those  writings  the  rei  interventus,  that  is  to 
'  by  the  man  who  is  to  have  the  benefit  of  the  lease,  and  action  on  his  part  in  con- 
that  tenure,  you  are  entitled  to  hold,  that  that  lease  is  a  good  lease,  and  that  the 
I  good  leasehold  protected  by  the  Statute  like  that  of  any  other  leaseholder  holding 

'Z  so,  there  can  be  no  doubt  whatever,  when  you  find  a  reference  here  to  the  terms  of 
regulations,  which  were  the  regulations  of  1789,  modified  as  they  were  in  1792,  that 
DOW  holding  are  successors  to  those  who  did  enter  upon  the  property,  and  did  build 
which  are  there  existing,  and  did  occupy  the  property  which  was  so  intrusted  to  them, 
the  land  conti^ous  to  each  holding  which  is  to  be  held  for  99  years,  and  the  portion 
k1  land  which  is  to  be  held  for  30  years,  the  term  of  course  might  or  might  not  run 
to  the  relations.  The  only  question  for  consideration  is,  how  far,  according  to 
construction  of  the  regulations,  coupled  with  these  entries  which  we  here  fmd  of  the  rent 
a  cow's  pasture,  they  are  to  be  considered  as  craiferring  a  right  upon  those  entitled  to 
fox  99  years  to  hold  also  a  cow's  pasture  together  with  that  town  lot.  That  is  the  only 
:  we  have  to  decide. 

to  me,  having  read  the  regulations  as  1  have,  and  made  the  obsbrvati<xis  I  have 
them,  tl^t  it  was  intended  from  the  first,  that  the  right  to  a  cow's  pasture,  the  right  of 
.  the  right  of  quarrying  stone  gratis,  (paying  for  the  cow's  pasture,  and  for  the  digging 
in  the  first  instance,  and  afterwards  the  separate  renuls  of  is.  6d.  and  5^.,)  were 
I  be  attached  to  the  person  who  took  the  lots  for  the  purpose  of  building  thereon,  and 
pvions  who  took  the  lots  for  the  purpose  of  building  thereon  were  entitled  to  have  the 
I  years  on  terms  and  on  condition  of  its  being  renewable  for  ever. 
Is  the  question  of  there  being  a  contract  for  the  lease  being  renewable  for  ever,  one 
i  suggested  during  the  course  of  this  argument  was,  whether  or  not  such  a  condition 
se  matters  which  bind  singular  successors  under  the  Statute  of  1449.    I  confess  I 
J  my  deci9i(ni  upon  the  view  which  the  learned  Judges  in  Scotland  took  upon  that 
is  to  say,  if  we  come  to  the  conclusion  that  it  is  a  ^  years'  lease,  the  question  whether 
1  contract  of  renewal  at  the  end  of  the  term  now  existing  is  a  matter  which  must  be  lefi 
1  by  a  fiitnre  generation,  as  to  whether  or  not  that  condition  for  renewing  the  lease 
ose  who  f»me  afterwards  as  singular  successors.  At  present,  it  app^rs  to  us  plain, 
who  are  the  present  respondents  in  this  case  are  entitled  to  their  holdings  for 
lat  may  remain  of  their  99  years'  term,  and  that  the  cow's  grass  which  is  put  here 
'  respective  holdings,  is  a  right  attached  to  that  particular  holding,  and  which  will 
:  holding  so  long  as  they  continue  to  hold  imder  that  particular  tenure.    It  was  indeed 
Uxd  Advocate,  that  we  are  not  binding  them  down  to  continue  to  hold  the  cow's 
:  to  pay  this  rent.  But  I  apprehend  that  that  might  be  said  of  any  contract  whatsoever, 
persoDS  have  homologated  the  contract  by  taking  possession,  and  acting  according  to 
thereof.    No  doubt,  until  these  persons  had  homologated  the  contract,  these  entries 
•  had  no  effect,  had  there  not  been  that  ret  tnterventus  of  which  I  have  spoken ;  but 
takes  place,  the  contract  is  homologated,  and  becomes  binding  upon  the  parties,  and 
seek  to  claim  the  advantages  to  be  derived  from  the  contract  would  be  subject  to  all 
they  are  exposed  to  under  it,  including  the  payment  of  rent, 
nry  just  remaric  was  made  upon  this  line  or  reasoning,  that  "half  a  horse"  ought  to  b« 
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held  to  be  included  in  the  same  contract.  I  think  the  answer  to  that  is,  that  the  half  horse  is  not 
in  the  printed  regulations  of  the  settlement,  and  this  purports,  and  was  held  by  the  Judges  in 
Court  below,  and  I  think  justly  held,  to  be  a  contract  which  is  evidenced  by  these  rentali 
referring  back  to  the  printed  regulations.  And  the  printed  regulations  and  the  rentals  togetbou 
coupled  with  the  rei  inUrvenius,  are  held  to  complete  the  evidence  of  that  contract  which  m 
Court  holds  to  exist  between  the  parties.  Now  these  rentals  are 'Met  in  conformity  with  d 
printed  regulations,"  and  the  printed  regulations  say  nothing  whatever  about  the  half  horse ;  ■ 
being  in  the  printed  regulation^  there  is  nothing  upon  which  the  Court  can  found  as  leadingHl 
the  conclusion,  that  the  arrangement  about  the  half  horse  was  a  portitni  of  the  original  arraogvi 
ment  as  to  which  the  parties  can  be  considered  to  be  bound  by  the  evidmce  produced,  vii.  tb^ 
evidence  of  the  rentals. 

Before  passing  on  from  the  case  of  those  vho  are  not  holding  by  actual  lease,  I  should  obsemj 
that  I  have  been  proceeding  on  the  supposition,  that  there  were  four  classes  before  us ;  bot  1 
believe  that  one  class  was  made  up  in  mis  way  :  Some  entered  before  1792^  and  stmie  ate! 
1792,  and  there  was  no  difference  whatever  between  those  two  classes  of  persons.  I  conside«4 
that  the  conclusion  arrived  at  by  the  Court  below  is  correct,  with  reference  to  those  persoA 
holding  without  any  actual  lease,  but  those  holdings  are  evidenced  by  the  terms  of  the  rcntalsL 

Now,  the  question  arises  as  to  the  terms  of  the  lease  itself,  with  reference  to  the  case  of  dutf 
holding  upon  actual  lease.  No  doubt  those  who  contest  the  right  of  the  lessee  to  a  prinlqK; 
which  he  claims  are  entitled  to  rely  upon  the  construction  of  the  lease,  wholly  indepenaendf  rf' 
the  articles  of  1789,  because  they  are  entitled  to  say,  that  a  man  must  be  takoi  to  hold  upoelhB- 
terms  of  the  instrument  which  he  has  procured  for  his  own  benefit  to  be  granted  to  him,aDdfttf 
he  cannot  import  into  the  lease  any  articles  any  further  or  otherwise  than  they  may  be  impotui 
by  the  lease  itself,  which  is  the  case  which  happened  as  regards  the  memorandum  of  1792,  beaatt 
the  memorandum  of  the  22nd  of  November  1792  is  imported  into  the  lease  itself.  Nov,  A< 
lease,  which  is  dated  the  21st  March  1800,  purports  to  be  a  lease  from  the  Society  to  Jala 
M'Lsurhlan  and  his  heirs  and  assignees  of  "  that  lot  of  ground  in  the  new  village  of  Tobcniay, 
marked  in  the  plan  of  the  sud  viUage,  lying  in  the  street  named  Breadalbane  Street^  and  ces- 
sisting  of  30  feet  in  front  to  the  street  of  80  feet  in  defith,  and  that  for  the  whtde  space  and  tarn 
of  99  years  complete  from  and  after  the  term  of  Whitsunday  in  1791,  which,  notwithstandin|tbs 
date  hereof,  is  hereby  declared  to  have  been  the  term  of  entry  of  the  said  John  M'LacUan.  He 
entered  at  a  very  early  period  no  doubt  Then  follow  these  words,  "  together  with  the  rigbt  jm4. 
privilege  of  digging,  winning,  and  carr)'ing  away  peat  for  fuel  to  his  said  house  but  not  for  saliy 
stone,  limestone,  and  shelley  sand,  if  to  be  found,  for  the  use  of  the  land  to  be  occupied  nodf 
the  said  Society  by  the  said  John  M'Lachlan  and  his  foresaids,  fromany  of  the  Society's  mosstsi 
quarries,  or  ground  at  Tobermory,  subject,  nevertheless,  to  such  general  regulations  and  restrict 
tions  for  preventing  injuries  to  the  said  mosses,  quarries,  and  ground  as  shall  be  settled  and  fiiedi' 
and  so  on,  "  it  being  expressly  agreed  by  the  said  Society,  that  this  lease  of  99  years  stall  be 
renewable  for  ever  "  on  the  payment  of  2s.  bd.  fine,  and  the  rent  is  to  be  %s.  (uL  per  annum. 

Now,  stopping  here,  it  is  admitted,  that  this  lease  is  a  lease  which  would  be  tending  qxn  Ae 
present  appellant,  who  claims  as  a  singular  successor,  that  is  to  say,  who  claims  under  a  soitt 
of  purchases  made  from  the  Fishery  Society,  completely  bringing  the  property  down  to 
Campbell,  and  who  does  not  claim  as  general  or  universal  successor,  subject  to  the  bardcw«» 
well  as  the  privileges  of  the  succession.  He  is  entitled  to  say,  that,  except  by  the  Statute  of  iM^ 
he  would  not  be  bound  by  the  mere  contract  which  had  bcoi  entered  into  for  the  lease.  W 
that  Statute,  it  is  admitted,  gives  the  lessee  a  full  rig^t  as  against  Mr.  Campbdl,  as  singnlv 
successor  in  respect  of  the  town  lot ;  and  that  being  so,  the  question  arises  in  the  fir^t  fuat^ 
whether  or  not  this  privilege  of  the  tenant  digging  peat  for  fuel  for  his  house,  which  peat  bai  to 
be  taken,  not  from  his  own  land,  but  from  the  land  of  the  lessor,  and  those  other  privily  b« 
mentioned,  will  also  bind  singular  successors  ?  I  apprehend  that  if  that  would  beso,  tbequcstioi 
with  reference  to  the  cow's  pasture  must  be  governed  by  the  same  conclusion  as  we  coiaetoviA 
respect  to  the  peat.  What  has  been  said  is  this,  you  cannot  grant  a  right  which  is  not  a  rigbt  ii 
the  land  itself,  that  is  to  say,  you  cannot  grant  a  privilege  to  be  exercised  over  land  whiciy* 
retain  in  your  own  possession  ;  you  cannot  grant  that  right  to  another  so  as  to  burden  one  vbo 
comes  in  by  way  or  singular  succession  with  that  mere  contract  You  can,  under  the  Statute 
of  1449,  bind  him  with  a  lease  of  the  land  itself;  but  with  reference  to  these  privil^es  to 
exercised,  you  cannot  so  bind  him.  1  apprehend,  that,  upon  the  authorities,  it  cannot  be  dispaWr 
and  that  it  is  not  disputed,  t*iat  a  mere  right  or  privilege,  such  as  that  of  killinggame  upon  the lu4 
or  the  ti  e,  would  not  be  a  right  binding  upon  the  singular  successor  by  virtue  of  that  StanKCi 
or,  as  £ar  as  I  have  seen  at  present,  by  virtue  of  any  other  law  of  Scotland. 

But  on  the  otho-  hand,  it  « as  almost  i  onceded  by  the  T^ord  Advocate,  (though  we  had  some 
difficulty  in  getting  htm  to  concede  so  mu.''h  as  that,)  that  where  an  accessory  is  simply  an  acces' 
sory  which  is  not  necessary,  but  one  having  a  considerable  connection  (I  do  not  ^do*^^^ 
how  he  woul  1  wish  to  qualio'  it)  with  the  actu.il  enjoyment  nf  t^e  property  leased,  that  ri^t  vwU 
pass  so  as  to  bind  the  singular  successor  as  connected  with  the  property.    He  put  the  case  of  i 
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way.  He  said,  "  If  there  were  two  rights  of  way,  I  do  not  contend  that  if,  for  a  certain 
e,  the  two  rights  of  way  shoald  be  desirable,  they  would  not  bind  the  singular  successors.' 
he  dispute  that  the  right  to  draw  water  from  a  well  would  bind  him.  I  cannot  dis- 
between  the  right  to  draw  water  from  a  well,  and  the  right  to  cut  peat  to  be  used  for  fuel 
Be,  and  the  right  to  a  cow's  grass  for  those  persons  who  have  been  tempted  to  build 
there  by  the  inducement  of  having  pasture  for  a  single  cow  for  the  support  of  the  family, 
to  tbem  as  attached  to  the  house ;  it  is  the  same  thing  in  principle,  provided  the  words 
lease  will  authorize  us  in  coming  to  the  conchision,  that  these  privileges  ought  to  be  so 
'  to  the  lease. 

,  the  omtest  has  been  diis  : — ^The  cow's  pasture  is  not  introduced  immediatehr  after  the 
'  together  with  the  peat,  but  the  lease  goes  on  to  say,  "  And  further,  the  said  Society,  by 
,  lets  to  the  said  John  M'Lachlan  and  his  foresaids  28  perches  or  thereby  of  the 
md,  which  lies  contiguous  to  the  said  village,  lying  adjacent  to  land  in  the  occupation 
Campbell,  indweller,  for  the  haill  space  of  nineteen  years."    !t  further  lets  him  the 
d  lands  for  the  purpose  of  cultivation  for  his  life,  or  for  thirty  years  if  he  should  not 
.  And  then  comes  this  clause,  "  Moreover,  the  said  John  M'Lachlan  and  his  foresaids 
ve  a  right  by  his  tack  to  pasture  one  cow  during  the  summer  season,  namely,  from  the 
rof  May  to  the  iith  day  of  November  inclusive,  yearly,  on  such  parts  of  the  Society's 
[id  as  shall  not  be  set  off  in  lots  for  cultivation,  or  enclosed  and  improved  from  time 
abject  to  the  power  reserved  by  the  Society  in  their  minute  of  the  22d  day  of  November 
enclosing  and  improving  the  muir  ground,  and  taking  away  the  privilege  of  summer 
for  cows  in  ihe  events  thereia  mentioned." 

words  are,  "Moreover,  John  M'Lachlan  shall  have  a  ri^ht  by  his  tack."  That 
'  the  instrument  he  is  to  have  this  right.    He  is  not  to  have  it,  therefore,  as  a  simple 
idual  thing,  separate  and  apart  altogether  from  ^e  subject  matter  jveviously  spoken  of, 
I  to  have  a  right  to  it  by  his  tack  of  the  lot  of  ground.  Which  is  a  renewable  tack,  for  the 
bind  themselves  to  renew  it    I  do  not  think  the  Judges  in  the  Court  below  relied 
upon  the  word  "  tack  "  being  used  in  one  part  with  reference  to  the  house,  and  the  word 
"  beti^ased  in  another  part  with  reference  to  land.    Though  something  has  been  said 
:  snch  a  view,  I  think  it  is  hardly  justified.   The  way  in  which  I  read  this  lease  is  this : 
is  to  be  granted  of  the  house  which  is  to  have  this  long  duration  of  99  years,  with  a 
'  continual  renewal ;  and  a  lease  is  to  be  granted  of  the  28  perches  of  l^d,  which  is  to 
cdy,  as  he  is  told,  for  19  years  only.  Then  a  lease  is  to  be  granted  of  uncultivated  land, 
i  to  be  for  30  years  only.   Then  comes  the  "  Moreover"  clause,  which  gives  him  a  right 
ris  to  hold  by  his  tack,  without  anything  defined  as  to  time,  without  saying  that  it  is  to 
I  years,  or  that  it  is  to  cease  in  30  years,  and  immediately  following  thereupon  are  these 
bich  tack  of  the  said  lot  of  ground,  renewable  as  above,  the  said  Society  hereby  bind 
and  their  successors  to  warrant  to  the  said  John  M'Lachlan  and  bis  foresaids,  upon 
'  g  the  conditions  hereinbefore  and  after  expressed."   If,  then,  you  ask.  How  long 
I  grass  to  last  ?  the  answer  is,  As  long  as  the  lease  itself  will  last    And  that  will  last 
:  times  for  different  things,  Mie  of  which  is  the  garden  for  19  years,  and  the  other  the 
1  land  for  30  years ;  and  when  those  two  subject  matters  drop  off,  the  lease  will  still 
a  good,  valid,  suteisting  instrument  for  what  remained  in  it,  viz.  for  the  lots  of  land  for 
yun.  He  would  have  the  benefit  of  the  lease  so  long  as  the  lease  existed,  which  would 
for  99  years  for  this  lot  of  land,  and  he  would  have  the  benefit  of  the  cow's  grass  for 
It  seems  to  me,  that  that  construction  of  the  lease  makes  it  thoroughly  consistent 
we  know  of  the  position  of  the  parties  at  the  time  the  lease  was  entered  into.  For 
^  legitimate  thing  to  look  at, — the  position  of  the  parties  when  they  came  to  frame  this 
Nothing  can  be  found  making  it  improbable  that  it  should  have  that  effect.  Nor  is  there 
inconsistent  with  any  previous  agreement  which  the  parties  had  come  to  between  them- 
"  1  the  contrary,  the  decision  which  the  Court  below  have  come  to,  and  to  which  I  adhere, 
'y  consistent  with  all  that  we  know  of  the  previous  object  and  scope  of  this  Society,  and 
is  also  consistent  with  the  true  explanation  of  the  words  in  the  lease.    Therefore,  I 
your  Lordships  to  affirm  the  decision  of  the  Court  below, 
Chelmsford. — My  Lords,  I  entirely  agree  with  my  noble  and  learned  h'iend,  and  I 
'  very  little  to  what  he  has  said.    With  regard  to  the  first  class  of  respondents  which 
represents,  their  claim  depends  entirely  upon  the  construction  of  the  lease,  and  we 
:  at  the  regulations  or  anytbii^  else  out  of  the  lease.    Now  that  is  a  lease  first  of 
land  for  99  years  renewable  for  ever,  with  liberty  of  taking  peat  for  fuel  and  sttme,  Ume- 
'  shelly  sand.   Secondly,  of  arable  ground  for  19  years.   And  thirdly,  of  uncultivated 
Qg  life,  or  for  30  years.   And  then  comes  the  cuuse  in  question  with  reference  to  the 
piture,  which  begins  with  "  Moreover     "  Moreover,  the  said  John  M'Lachlan  and  his 
'.s  shall  have  a  right  by  his  tack  to  pasture  one  cow  during  the  summer  season  "  under 
otounstances. 

ib»  comes  the  clause  of  warrandice,  vhich  applies  entirely  to  the  lot  of  building  land. 
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because  they  bind  themselves  to  warrant  the  tack  "of  the  said  lot  of  ground,"  renewable  as  above — 
**  the  said  society  hereby  bind  themselves  and  their  successors."  The  reason  why  that  irairandtcc 
is  confined  to  the  lot  of  building  land,  vas  explained  by  the  Lord  Advocate,  who  said,  that  &  i 
clause  of  warrandice  of  this  kind  is  not  applicable  to  the  case  of  leases  for  19  or  far  30  years,  bttr 
only  to  leases  for  99  years  renewable  for  ever. 

Now  the  Lord  Advocate  admitted,  that  although,  if  this  were  an  independent  lease  of  a  ctn%^ 
pasture,  it  would  not  be  good  under  the  Act  of  1449,  yet  if  the  pasturage  is  annexed  to  the  leaflf 
of  the  land  it  would  be  good.  It  appears  to  me  |)erfectly  clear,  that  the  pasture  is  aoaexed  to 
the  tack  of  the  land.  He  is  to  have  a  right  by  his  tack  to  pasture  one  cow  during  the  wimnMB 
■  season.  Now  what  is  the  tack  ?  The  tack  is  an  instrument  consisting  of  a  lease  ca  varioas  aabn 
jects  for  different  terms.  And  the  lease  of  parts  of  the  subjects,  namdy,  the  arable  and  ikt, 
uncultivated  land,  is  oif  limited  duration,  and  will  expire  by  emuxi<ni  of  time,  but  the  tack  of  th* 
building  land  is  perpetual 

That  it  is  only  one  tack  of  several  subjects,  and  one  rent  distributed  among  those  difiercflC-j 
subjects,  appears  to  me  clear  from  the  clause  of  forfeiture.    By  that  clause  M'Lachlan  bindl* 
and  obliges  himself,  within  eighteen  months,  in  the  line  of  street  called  Breadalbane  Street,  toj 
build  and  to  keep  in  repair  one  substantial  dwelling  house  on  the  said  lot  of  ground,  or  othervisr ' 
this  tack  shall  be  void,  (which  is  the  entire  tack,}  and  the  said  lot  may  be  let  to  another  tenaa^ , 
the  said  John  M'Lachlan  being,  notwithstanding,  liable  to  pay  the  rent,  (not  the  rents,)  the  rat 
hereinafter  specified,  until  the  said  lot  is  so  let  to  a  new  tenant.   And  then  the  rent  is  desolM 
to  be  the  following  sums,  by  way  of  tack  duty  or  yearly  rents,  namely,  for  the  said  building  M 
of  ground,  2s.  6d.  sterling  yearly.    For  the  28  perches  of  arable  ground,  y.  sterling  yearly,  ai4 
so  on  yearly  and  termly  during  the  different  periods  of  bis  lease. 

It  appears  to  me,  therefore,  to  be  perfectly  clear  that  the  word  tack,  where  it  is  said  he  sbd 
have  a  right  by  his  tack  to  it,  means  the  whole  of  these  different  subjects  included  in  the  : 
instrument,  and,  therefore^  that  the  cow's  pasture  is  annexed  to  the  building  lot  < 

With  regard  to  the  case  0$  M'Lean,  it  is  quite  clear,  that  he  is  in  the  position  with  reference  | 
to  the  corporatimi  in  which  be  has  in  fact  virtual^  a  inlid  contract  of  leas^  and  he  is  faroa^ 
therefore  precisely  into  the  same  position  as  M'Lachlan,  and  therefore  the  same  obsenradou 
must  apply  to  his  case. 

Lord  Westbury. — My  Lords,  I  am  anxious  to  state,  that  there  is  no  diHiculty  about  the  hr 
of  Scotland.  We  recognize  it  entirely  as  it  was  stated  in  the  Court  below.  The  quesucm  a,  { 
Whedier  the  grant  thi^  cow's  pasturage  is  valid  by  the  of  Scotland,  as  against  the  tppd-  j 
lant,  as  a  singular  successor  of  the  company  which  originally  granted  the  right  Now,  to  make  j 
it  so,  it  must  be  brought  within  the  operation  of  the  Statute  of  1449,  that  is,  it  must  be  shewn  to  | 
be  a  real  right  A  lease  by  the  law  of  Scotland  is  a  personal  cmtrac^  and  the  entry  of  the  '■■ 
intended  tenant  upon  the  property  contracted  to  be  demised  is  equivalent  to  seisin,  and  the  right  I 
thenceforth  becomes  a  real  right  Now  the  gprant  of  a  servitude  or  privilege  like  Uiis  cow's pu>  I 
turage  can  only  be  made  available,  if  it  be  made  part  and  pertinent  of  the  tenement  contracted  to 
be  granted  by  the  lease,  which  lease  becomes  a  real  right  by  virtue  of  the  Statute. 

The  question,  therefore,  is  reduced  merely  to  one  of  construction.  The  Lord  Ordinary  says 
this  is  a  separate  grant.  It  is  not  the  grant  of  a  thing  incident  to,  and  to  be  taken  and  enjoyed 
as  part  and  pertinent  ttf,  die  r«f^the  Uung,  the  town  lot  granted.  It  is  not  to  be  denned  to  be 
granted  meiely  as  an  accesswy  of  that ;  and  in  confirmation  d  this  conclusion  he  refers  to  the 
bet,  that  there  is  a  separate  reddimus  or  consideration  for  the  grant.  Now  the  questioo  ii 
simply,  whether  the  Lord  Ordinary  is  right  in  that  raadering.  If  be  is  right  in  that  renderii^— 
eadit  questio;  the  thing  is  not  good  as  against  the  appellants.  But  if  it  be  plain  and  clear,  mat 
the  right  granted  is  in  effect  granted  as  an  accessory,  and  as  a  part  and  pertinent  of  the  torn 
lot,  then  it  becomes  in  truth  an  incident  to  the  enjoyment  of  that,  and  a  servimde  connected  with 
.it    It  becomes  a  real  right 

My  noble  and  learned  friends  who  have  preceded  me  have  pointed  out  the  parcels,  as  we 
should  say  in  England.  I  am  taking  the  case  of  M'Lachlan,  and  they  have  pointed  out  that, 
upon  the  construction  of  these  parcels,  it  is  impossible  to  come  to  any  other  conclusion  than  this 
that  the  thing  granted,  in  respect  to  the  grazing  of  a  cow,  is  ejusdem  generis  with  the  right  of 
cutting  peat,  and  the  other  rights  which  are  made  incident  to  the  enjoyment  of  the  tenemeot, 
which  is  the  principal  subject  of  demise,  and  which,  therefore,  may  be  called  the  dominant  teoe- 
ment.  That  has  been  so  clearly  pointed  out,  that  it  is  unnecessary  for  me  to  state  it  again.  It 
is  impossible  for  me  to  come  to  any  other  conclusion,  because  die  words  are,  that  t^  tenant 
M'Lachlan,  and  his  foresaids,  to  whom  the  first  grant  was  made  of  the  principal  tenement,  shall, 
by  virtue  of  this  tack,  hold  and  tojoy  the  cow  pasture.  Then,  undoubtedly,  if  they  do  eiyoy  it 
by  virtue  of  the  lease,  it  is  part  u  the  lease  itself,  it  is  a  thing  made  inc^ent  to  that  i^di  is 
granted  by  the  lease.  Common  sense  would  be  outraged  if  we  did  not  bold,  that  it  is  substanii- 
aUy  part  and  pertinent  of  the  principal  thing  granted,  and  made  an  accessory  to  the  things  so 
granted.  If  so,  it  becomes  a  servitude,  it  goes  with  the  jnincipal  thing  so  granted,  whidi,  vidi 
reference  to  the  servitudei  is  to  be  cmsidoed  the  dominant  tenement. 
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LNtnr  this,  as  I  have  stated  already,  is  a  mere  question  construction  ;  there'is  no  question  of 
r  in  die  case  at  alL  The  law  is  plain  and  undisputed,  and  the  construction,  I  think,  can 
■nlly  be  denied.  The  Lord  Advocate  contended,  that  you  were  to  refer  to  the  antecedent  sub- 
a  granted.  But  it  is  impossible  to  do  that,  because  you  are  obliged  to  come  to  the  conclusion, 
ku  tiie  cov's  pasturage  is  to  enure  through  the  tack,  because  the  tenant  is  to  have  the  b>enefit 
(  it  by  virtue  of  his  tack.  That  is,  of  course,  during  the  tack.  The  antecedent  subjects  are 
Uted  only  to  take  effect  for  short  periods  of  years,  the  dominant  tenement  is  let  for  99  years, 
i  then  the  words  to  which  I  have  referred  are  immediately  succeeded  by  the  clause  of  warran- 
by  which  the  company  warrants  the  tack,  that  is,  the  things  which  had  been  previously 
•Dted  for  99  years  renewable  for  ever.  It  is  therefore  abundantly  proved,  that  the  cow's  pas- 
PfSf  was  granted  for  the  longer  period  of  time.  It  is  granted  to  accompany  the  tack,  and  is  a 
M  (tf  the  tack. 

How,  with  regard  to  the  other  matters,  it  is  unnecessary  to  enter  into  them.  Because  when  you 
b  dw  r^ulations  and  the  entries  in  the  books  of  the  Society,  you  And,  that  it  was  the  very 
Aofic  of  the  tease  which  was  then  being  constituted  without  a  written  agreement,  merely  by 
biies  in  the  books  of  the  lessors,  that  evoy  inhabitant,  that  is,  every  holder  of  a  town  lot, 
■nU  be  entitled  by  virtue  of  that  lot  to  a  cow's  pasturage  on  the  moor.  And,  accordingly, 
pmii^  with  that,  you  have  plainly  expressed  in  the  r^ulatitms  the  right,  in  respect  of  whic^ 
•c  holder  of  a  town  lot  was  to  enjoy  the  cow's  pasture,  just  as  if  it  had  been  contain«l  in  the 
pMiuuient,  the  language  being  "  together  with  the  right  <a  grazing  a  cow  during  the  summer  sea- 
Ml"  The  two  things,  therefore,  are  identical,  they  are  governed  by  the  same  consideration,  and 
tdimk,  therefore,  that  both  of  them  aie  valid  as  against  the  present  appellant,  and  that  the 
C9Dchision  of  the  Court  below  must  be  affirmed,  and  the  appeal  dismissed  with  costs. 

lORD  CoLONSAY. — My  Lords,  1  concur  in  the  opinion  expressed  in  the  First  Division  of  Uie 
Goon  below.  I  think,  that  the  argument  tliat  was  maintained  for  a  time,  that  this  lease  as  a 
Ade  was  away  from  and  foreign  to  the  protection  of  the  Statute  of  1449,  is  untenable.  It  is  a 
fc*se  f3r  99  years,  and  the  condition  of  its  being  renewable  is  one,  which  may,  or  may  not,  be 
■reafter  discussed.  This  is  a  building  lease  granted  for  99  years,  for  the  formation  of  a  town 
jif  this  kind,  and  it  is  impossible  to  say,  that  it  is  incompetent  to  attach  to  that  lease  the  right  of 
iBtting  peat  or  the  right  of  grazing  a  cow.  I  see  no  difficulty  whatever  in  attaching  this  right  of 
panng  as  an  adjunct  to  it,  especially  looking  to  the  object  which  the  Society  had  in  view  in 
panting  these  tacks.  Then  it  comes  to  be  a  question  Of  construction,  whether  the  clause  as  to 
t  gov's  grazing  is  here  intended  to  be  a  sort  of  adjunct  to  the  Iniilding  lease,  or  an  a^unct  to 
aose  other  things  which  immediately  precede  it  You  cannot  attach  it  to  them.  "Hiey  are 
^>^iate  and  independent  things  each  having  its  own  period  of  endurance.  If  you  were  to  cut 
wse  things  out  of  the  lease,  or  to  strike  the  pen  through  them,  and  to  read  the  lease  contmu- 
*^y>  it  is  quite  clear,  that  this  "  Moreover  "  clause  must  apply  to  the  building  lease.  I  have 
■Before  no  hesitation  in  thinking,  that  the  conclusion  of  the  Court  below  is  quite  right. 

Interlocutors  of  the  Court  of  Session  affirmed,  and  appeal  dismissed  with  costs. 

A^Uanfs  Agents,  James  Dalgleish,  W.S. ;  William  Robertson,  Westminster. — Respondent^ 
Affits,  D.  Curror,  S.S.C. ;  J.  Y.  Puller,  S.S.C. ;  R.  M.  G)oa^  Westminster. 


APRIL  39, 1870. 

l«M>  Charles  G.  A.  Hamilton,  Appellant,  v.  Duee  of  Hamilton, 
RespoTident. 

Eatut-Prohibition— Irritant  and  Resolutive  Clause— Ruthoford  Act,  §  45— /I  deed  of  entail 
toniained  the  three  usual  prohibitions,  but  in  the  irritant  and  resolutive  clauses  there  was  no 
txpress  clause  covering  the  prohsbttion  a&iittst  aUa^ngthe  succession. 

Held  (affirming  judgment)^  That  the  deed  of  entail  was  annulled  by  the  Ru&ierfurd  Actj  §  4^ 
for  the  Rutherfurd  Act,  in  questions  inter  hxredes,  as  well  as  between  strangers,  annuls  a  deed 
»f  entail  which  prohibits  altering  the  order  of  succession,  if  there  is  no  irritant  and  resolutive 
(louse  applicable  J  and  such  a  prohibition  was  ineffectual  at  common  law  against  onerous  deeds 
of  the  hetr  in  possession. 

Seuble,  The  prohibition  against  alienating  does  not  include  a  prohibition  agcdnst  altering  the 
trder^  succession,  which  latter  prohibitton  must  be  specific^ 


^  See  previous  report  7  Macph.  139 :  41  Sc.  Jur.  77. 
H.  L  48 ;  42  Sc.  Jur.  396. 
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REPORTS  OF  SCOTCH  APPEALS. 


This  was  an  appeal  from  interlocutors  of  3oth  March  and  20th  November  1868.   In  1867  Oe 
Duke  of  Hamilton  raised  an  action  of  declarator  against  the  next  heirs  of  entail  entitled  to  snc- 
ceed  to  certain  lands,  concluding,  that  tbe  deeds  of  entail  were  invalid  and  ineffectual,  and  that  fasi 
had  power  to  sell  and  dispose  of  the  same  at  discretion.  The  pursuer,  as  heir  in  possession,  hdi 
various  lands,  lordships,  and  baronies  under  a  deed  of  tailzie  dated  in  1693,  and  recorded  is  A 
Register  of  Entails.   The  prohibitions  were  against  demitting  the  honours,  against  selliitf  | 
cluu'ging  the  lands,  against  contracting  debt,  and  against  altering  the  order  of  succession,  lij 
tant  and  resolutive  clauses  were  as  follows  : — "  And  if  he  or  they  or  any  of  them  should  conta 
vene,  or  do  in  the  contrary  of  any  point  of  tbe  aforesaid  provisions,  either  by  demitting  al 
resigning  the  title,  honours,  and  dignity  of  Duke  of  Hamilton,  or  making  any  alteration  in  tl 
course  of  succession  of  the  said  title,  honour,  and  ^gnity,  or  by  aelline,  annaikteing,  or  dispooii 
the  foresaid  lands,  and  estate,  or  any  part  thereof,  heritably  and  aredeemably,  or  grant  wadsts 
or  infeftments  of  annual  rent  or  yearly  duties  furth  thereof,  or  cmtract  debt,  or  do  any  otbd 
deed,  civil  or  criminal,  whereby  the  said  lands  and  estate  or  any  pan  thnreof  inay  be  evidc^i 
apprised,  or  adjudged,  or  anyways  burdened  and  affected,  or  become  caduciary,  escheat,  fop 
feited,  or  confiscated,  that  then,  and  in  these  cases,  or  an^  of  tbem,  not  only  shall  all  these  dee^ 
and  debts  be  void  and  null  of  themselves,  and  no  ways  bmding  or  obligatory  to  infer  any  actka 
or  execution  personal  or  real  against  the  next  heir  of  tailzie,  or  tbe  foresaid  estate,  nor  anywajtt 
burden  nor  anect  the  said  estate  or  any  part  thereof,  but  also  the  persons  contravening,  if  Hkef 
be  descended  of  our  bodies,  shall  forfeit,  amit,  and  tyne  all  right,  title,  and  interest  they  hivetf' 
can  pretend  to  the  foresaid  lands  and  estate,  honour,  and  dignity,  ipso  facto^  and  that  for  tbat- 
selves  only."   The  Duke  alleged,  that  in  the  above  irritant  and  resolutive  clauses  there  nsal 
admission  of  any  clause  against  the  altering  the  order  of  succession  ;  and,  therefore,  there  m 
nothing  to  prevent  the  api^ication  of  the  43d  section  of  the  Rutherfurd  Act,  which  enacte<l,  tht 
if  a  deed  of  entail  was  defective  in  any  of  the  prohibitions,  it  should  be  deemed  ineffeOoal  as 
regards  all  the  prohibitions,  and  the  estate  should  be  subject  to  the  deeds  and  debts  ctf  tbekr  j 
then  in  possession.   On  these  grounds,  the  Duke  claimed  the  r^t  to  sell  and  dispose  <tf  Atj 
lands  indiided  in  the  above  entaiL  The  defenders  (the  next  heirs  of  oitail)  conmided,  that  Aej 
deed  of  entail  was  not  defective.   The  Lord  Ordinary,  and  afterwards  the  First  Division,  onui*! 
mottsly  held,  that  the  deed  of  entail  was  bad,  and  no  longer  binding  on  tbe  Duke.   The  hdncf 
entail  now  l^}pealed  against  that  decision. 

The  Dion  of  Faculty  (Gordon),  and  MttUsh  Q.  C,  for  the  appellants. — The  question  is^  if  it  is ' 
not  to  be  reasonably  implied  from  the  irritant  and  resolutive  clauses,  that  the  prohibition  agaiastl 
altering  the  order  of  succession  was  included.    In  such  a  case  general  words  are  sufficient  and  i 
no  technical  specific  words  are  essential   The  clauses  began  with  tbe  words  "  if  he  cootnfcaei 
any  part  of  the  foresaid  provisions,"  and  these  cover  everything.    So  the  words  "annailzie  «' 
dispone"  imply  altering  the  order  of  succession.    So  the  words  "all  acts  whereby  the  lands 
be  burdened  and  affected  "  imply  a  prohibition  of  altering  the  succession.   Words  less  stujof  | 
have  been  held  %y\^aKti\~Lord  Straiknaver  v.  Duke  of  DouglaSy  M.  15,373;  Ure  v.  E.  Criar- 
ford,  M.  4315;  MonyPenny  v.  Campbell,  M*L.  &  Rob.  Ap.  898.    But  even  assuming  the 
prohibition  against  altering  the  order  of  succession  not  sufficiently  fenced,  still  the  Ruth^fnid 
Act  annuls  o^y  those  entails  which  are  defective  in  some  point  which  required  the  protecticn  of 
the  Act  1685,  c  22.   This  particular  prohibttitni  was  good  at  common  law  irrespective  of  ^ 
Entail  Act,  at  least  in  questions  inter  karedet—Carrick  v.  SucHohohs,  3  Bell's  Ap.  343 ;  per 
Lord  Westbury  in  Ltndsay  v.  Oswald,  L.  R.  i  Sc.  Ap.  99,  ante,  p.  1432.   That  law  wis  not 
altered  by  the  Rutherfurd  Act,  11  and  12  Vict  c  36,  §        Norton^,  Stirling,  14  D. 9)4' 
There  are  some  decisions  to  the  contrary,  but  these  are  erroneous,  or  do  not  apply  to  the  preseat 
point,  namely,  V,  j9<nV/f>,  12  D.  1220;  Boswfllv.  Boswell,\^  D-378;  Menxies  v.  Minma, 

14  D.  522 ;  Cunyngham  v.  Cunyngkam,  14  D.  636;  Dewar,  14  D.  1062 ;  Ferguson,  15  D.  19; 
Scott,  18  D.  168.  In  Cochrane  v.  Bailie,  1  Macq.  Ap.  529,  ante,  p.  685,  this  point  did  out 
arise;  in  White  v.  Dempster,  ante,  p.  708  ;  3  Macq.  Ap.  62,  there  were  other  grounds  on  wiiidi 
Aat  decision  went. 

Sir  R.  Palmer  Q.C.,  and  Anderson  Q.C.,  for  the  respondent. — This  case  is  concluded  by  d* 
authorities.  It  is  not  correct  to  say,  that  a  prohibition  against  akering  the  order  of  su«essioa 
was  good  at  common  law,  for  that  doctrine  did  not  apply  in  case  of  onerous  deeds,  and  in 
Carrick  v.  Buchanan  the  decision  had  reference  only  to  gratuitous  deeds.  This  qualification 
makes  all  the  difference.  Before  the  Rutherfurd  Act  1848,  it  was  necessary,  in  order  to  defend 
tbe  deed,  to  hit  the  blot,  that  is  to  say,  to  do  the  very  thing  which  the  deed  did  not  effecttuUy 
prevent ;  but  now  the  deed  is  bad  in  ioio,  unless  all  the  three  prohibitions  are  good  in  terms  oF 
the  Act  \t>%%—Menxies,  14  D.  522  ;  Cunyngham,  14  D.  636 ;  Dewar,  14  D.  1062  ;  Fergiu»,  \% 
D.  19 ;  Scott,  18  D.  168.  This  v^  point  nas  been  already  decided  by  the  House— CtfcibwtfT- 
BaUlu,  2  Macq.  Ap.  529»  ante,  p.  685  ;  White  v.  Dempster,  3  Macq.  Ap.  62,  ante,  pi  7** 

Lord  Cheuisford. — My  Lords,  two  questions  arise  upon  thb  appeal,  \st,  whether  tu 
iiritant  and  resolutive  clauses  in  the  entail  of  1693  (with  which  all  the  entails  agree)  xpf^  to 
prohibition  against  altering  the  order  of  succession ;  and  Tdly,  if  not,  whether  the  req»adent, 
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tte  pursuer  in  the  action,  is  entitled  to  a  declarator  of  freedom  from  the  whole  of  the  entail 
mder  the  43d  section  of  the  Rutherfurd  Act  as  against  the  appellant,  one  of  the  heirs  of  entail. 

It  is  clear  that  the  irritant  and  the  resolutive  clauses  do  not  apply  in  terms  to  the  prohibition 
Ifainst  altering  the  order  of  succession.  But  it  is  said,  that  this  prohibition  may  be  treated  as 
IBper^ous,  because  there  are  other  words  in  the  prohibitory  clause  which  include  it,  and  to 
■faich  the  irritant  and  resolutive  clauses  are  applxabte.  I  do  not  think,  however,  that  this 
KgumeDt  is  well  founded  There  are  three  prohibitions  which  have  been  called  the  cardinal 
jrohibitions  in  entails,  and  which  are  quite  distinct  from  each  other,  viz.  against  alienation, 
igainst  contracting  debts,and  araunst  altering  the  order  of  succession.  I  think  that  the  prohibi- 
bo  against  altering  the  order  <tf  succession  ought  to  be  specific,  and  that  even  if  it  would  be 
ichided  in  a  prohibition  against  alienation,  (which  it  does  not  appear  to  me  that  it  would,} 
be  distinct  and  separate  mention  of  it  shews,  that  it  was  not  intended  to  be  so  included  in  this 
uail 

I  The  alteration  of  the  order  of  succession  being  specifically  prohibited,  it  is  not  covered  by  the 
linitant  and  resolutive  clauses,  which  are  framed  upon  the  principle  of  enamerati<»i,  t.e.  of 
Uepeating  all  the  specific  acts  forbidden  by  the  prohibitory  clause. 

\  With  regard  to  the  second  question,  as  to  the  effect  of  the  Rutherfurd  Act  upon  an  entail 
(iliere  the  prohibition  agabst  altering  the  order  of  succession  is  not  fenced  with  irritant  and 
^Ksotutive  clauses,  it  was  argued  for  the  appellant,  that  before  the  passing  of  the  Rutherfurd  Act 
^Ibe  {H-ohibition  as  to  altering  the  order  of  succession  was  effectual  at  common  law,  though  not 
fcoced  in  terms  of  the  Act  of  1685  ;  and  that,  therefore,  the  condition  necessary  to  the  awiication 
^afthe  Act  of  1685  does  not  exist.  This  argument  was  addressed  both  to  the  Lord  Oidinaryand 
',to  the  Court  of  Session,  but  was  not  allowed  to  prevail. 

By  the  Act  of  1685  persons  are  emi>owered  "  to  taibie  their  lands  and  estates,  and  to  substitute 
keirs  in  their  tailzies,  with  such  [H'ovisions  and  conditions  as  they  shall  think  fit,  and  to  affect 
fte  said  tailses  with  iiritant  and  resolutive  clause^  whereby  it  shall  not  be  lawful  to  the  heire  of 
:liubie  "  (amongst  other  things)  **  to  do  any  deed  whereby  the  tailzie  may  be  apprised,  adjudged, 
'■irencted  from  odier  sutetitutes  in  the  tailzie,  or  the  succession  frustrate  or  interrupted,  declaring 
^  such  deeds  to  be  in  themselves  nuU  and  void." 

TTien  by  the  43d  section  of  the  Rutherfurd  Act,  it  is  provided,  that  where  any  tailzie  shall  not 
be  valid  and  effectual  in  terms  of  the  said  recited  Act  of  the  Scottish  Parliament,  passed  in  the 
year  i6S$,  in  regard  to  the  prohibitions  against  alienation  and  contraction  of  debt,and  alteration 
af  the  order  of  succession  in  consequence  of  defects  either  of  the  original  deed  of  entail,  or  of 
iSx  investiture  following  thereon,  but  shall  be  invalid  and  ineffectual  as  regards  any  one  of  such 
prohibitions,  then,  and  in  that  case,  such  tailzie  shall  be  deemed  and  taken,  from  and  after  the 
passing  of  this  Act,  to  be  invalid  and  ineffectual  as  regards  all  the  prohibitions.  Now,  a  tailzie 
■der  the  Act  of  1685  is  not  valid  and  effectual  to  frustrate  or  interrupt  the  succession,  unless  it 
ibaTected  with  irritant  and  resolutive  clauses.  And  therefore,  the  entail  in  question,  being  invalid 
sod  ineffectual  as  regards  this  prohibition,  is  invalid  and  ineffectual  as  to  all 

That  the  Rutherfurd  Act  applies  to  questions  ini^r  haredes  has  been  considered  to  be  the 
settled  law  in  Scotland  for  some  years,  according  to  the  cases  of  CurtynffAamy  Ferguson,  and 
Dewar,  mentioned  in  the  Lord  Ordinary's  note. 

The  authority  of  these  cases  is  in  my  opinion  verv  much  strengthened  by  the  fact,  that  Lord 
Ifory  originally  doubted  the  propriety  of  the  decisions,  apparently  on  the  ground,  that  Carricb 
f.  Budumeuit  had  decided  that  a  gratuitous  deed  altering  the  order  of  succession  is  void  in  a 
9Des:ioo  inter  karedes  without  regard  to  the  question  whether  the  entail  was  sufficiently  fenced 
under  the  Act  of  1685.  But  in  the  subsequent  case  of  Scott  (18  D.  168)  he  entirely  cban^d  his 
opinion,  and  said,  "  a  plea  was  attempted  to  be  raised  on  the  case  of  Buchanan  by  the  defender 
that  since,  in  a  question  inter  karedes^  the  prohibition  against  altering  the  order  of  the  succession 
was  effectual  without  any  fencing,  therefore  the  Rutherfurd  Act  did  not  apply,  because  there  was 
not  a  defect,  in  that  view  of  the  case,  in  the  prohibitive  clause.  That  is  a  view  of  the  case  that 
M  one  time,  your  Lordships  may  remember,  I  had  occasion  several  times  to  brmg  before  the 
Court,  and  to  suppcnrt.  But  I  came  to  be  of  opinion,  that  the  grounds  upon  which  I  did  so  were 
ruber  shortsighted,  inasmuch  as  Lord  FuUerton  explained,  that  it  does  not  necessarily  follow 
that  the  deed  altering  the  order  of  succession  is  a  gratuitous  deed.  It  may  be  an  onerous  deed' 
and  it  may  be  embodied  in  a  marriage  contract,  the  most  onerous  of  all  contracts  ;  and  that 
bdi^  so,  it  was  a  case  in  which  fencing  was  as  necessary  to  protect  the  altering  the  order  of 
nccesMon  as  in  any  other  of  the  prohibitions,  and  therefore,  however  strongly  I  may  have  been 
b^ned  to  doubt  at  first,  I  now  acquiesce  entirely  in  the  judgment  of  the  Court  in  the  cases  of 
jQntur,  Cunyn^tam^  and  Ferguson.* 

These  cases  appear  to  me  to  have  decided  the  question,  and  I  will  merely  add,  with  reference 
to  the  case  of  Whites.  Dempster,        that  case  at  all  events  decided  this,  that  the  Ruther- 
furd Act  is  applicable  to  a  question  inter  haredes.    Under  the  circumstances  I  submit  to  your 
Lordships,  that  the  interlocutor  ought  to  be  afifirmed,  and  the  appeal  dismissed  with  costs. 
Lord  Westbury.— My  Lwds,  I  think  it  plain,  on  looking  at  the  43d  section  of  the 
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Rutherfurd  Act,  that  if  an  enuil  be  inefTectual  with  respect  to  any  of  its  pn^bitions,  it  vis 
intended  that  the  whole  of  that  entail  should  be  altogether  invalid  and  nulL  And  the  vonis  are 
so  universal,  so  utterly  free  from  any  species  of  exception,  that  the  enactment  must  aj^y  as 
between  all  parties,  that  isj,  as  well  between  persons  takin?  under  the  entail,  and  stiasgcn 
claiming  under  an  act  which  is  not  sufficiently  prohituted,  as  oetween  the  heirs  of  entail  tak^ 
under  the  instrument. 

Tht  criterion  to  which  the  Rutherfurd  Act  refers  is  this,  whether  an  entail  be  complete  and 
perfect  under  the  Act  of  16S5.  Applying  that  test,  it  declares  that  if  it  be  not  perfect  vitb 
reference  to  that  Statute,  it  may  be  deemed  imperfect  altogether. 

The  quesUon  then,  that  arises,  is  simply  this :  Is  this  entail  capable  of  bearing  the  test  d  the 
application  of  the  Act  of  1685.  Now  the  vice  in  the  entail,  the  defea  struck  at,  is  the  arcnm-  ] 
stance,  that  the  prohibitory  clause  which  is  directed  in  terms  against  an  alteratioo  in  the  aider  of  ; 
succession  is  not  fenced  by  proper  irritant  and  resolutive  clauses. 

Some  attempt  was  made  to  shew,  that  the  irritant  and  resolutive  clauses  mi^t  be  made  by  ■■ 
construction  laree  enough  to  include  and  express  prohibitions  against  the  alteration  of  the  onkr  1 
of  successitm.   But  if  we  were  to  listen  to  those  arguments  we  should  have  to  reverse  a  great  ' 
number  of  authorities,  that  have  been  long  established  and  acted  upon  in  the  law  of  Scotland. 
It  is  quite  sufficient  to  refer  to  the  very  luminous  judgment  given  by  Lord  Brougham  in  the 
case  or  Lang  v.  Lang^  M'L.  &jR.|893,  to  prove  that  the  present  attempt  to  make  by  constmctioa  1 
the  irritant  clause  sufficient  to  cover  a  prohibition  against  altering  the  order  of  succession  is 
entirely  met  by  the  arguments  in  that  judgment,  and  is  shewn  to  be  utterly  inconsistent  with  the 
established  law  of  entail  in  Scotland. 

Then,  my  Lords,  the  ingenuity  of  the  counsel  for  the  appellant  resorted  to  this  ar^ment :  It 
was  said,  that  it  cannot  be  invalid,  according  to  the  terms  of  the  Statute,  because  a  clause  pro- 
hibiting the  alteration  of  the  order  of  succession  is  good  at  common  law,  and  did  not  require  die 
aid  of  the  fencing  of  the  irritant  and  resolutive  clauses.   But  upon  an  examination  of  the  Statote  \ 
it  is  true  that  the  prohibitive  clause  would  be  good  as  against  a  gratuibnis  deed  altering  the  | 
order  (tf  succession,  but  it  would  not  be  good  as  against  an  onerous  deed  alteriiw  the  ovSer  of  ; 
succession,  and  it  is  impossible,  therefore,  to  say  that  the  prohibitory  clause  found  in  this  deed  '■■ 
of  entail  is  supported  oy  the  doctrine  of  the  common  law,  and  did  not  require  the  aid  of  the  { 
protection  of  the  irritant  and  resolutive  clauses.  | 

The  result,  therefore,  is,  that  you  have  here  a  prohibitory  clause  which  in  point  of  fact,  unless  | 
it  be  protected  by  the  irritant  and  resolutive  clauses,  would  be  insufficient  to  control  onerous  ' 
deeds  altering  the  order  of  succession.    You  have  therefore  a  vice  in  the  entail.    It  does  not 
come  up  to  the  requisitions  of  the  Statute  of  1685.    And  therefore  the  Rutherfurd  Act  undoubt- 
edly applies.    I  think  the  intent  and  object  of  the  Rutherfurd  Act  are  quite  plain  upon  its 
language,  and  I  should  prefer  to  rest  on  the  interfnetation  of  that  language  without  gt»ng  into  ! 
the  decisions  which  have  been  given  upon  it,  but  the  decisions  that  have  taken  place  upon  the  | 
Rutherfurd  Act  have  adopted  that  interpretation. 

On  these  grounds  I  think  it  is  quite  clear,  that  the  judgment  of  the  Coiut  below  is  righ^  and 
the  conclusion  must  follow,  that  this  appeal  must  be  dismissed  with  costs. 

Lord  Colonsay.— My  Lords,  I  do  not  think  that  it  is  necessary  to  add  anything  to  the 
observations  which  have  been  nuute.  The  case  has  appeared  to  me  to  be  very  dear,  following 
tiie  course  of  reasoning  wUch  has  been  expressed  by  my  noUe  and  learned  fnend  who  has  just 
ipoken.  That  is  the  course  of  reasoning  which  appeared  to  me,  in  more  than  one  decision  of 
the  Gnut  bdow,  to  be  conclusive  upon  this  point,  ^  I  adhere  to  the  o[Rni(m  wbieL  I  cxpmsed 
in  those  reported  cases  as  well  as  to  the  judgment  pronounced  in  this  case. 


Appeilanfs  AgentSf  Tods,  Murray,  and  Jamieson,  W.S.;  Connelland  Hope,  Westminster.— 
Respondent's  AgetUSf  H.  and  A  In^s,  W.S.;  Gregory,  Rowctiffe,  and  Rawk,  Bedford  Row, 


Interlocutors  affirmed,  and  appeal  dismissed  with  costs. 


London. 
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SHEPHERD  V.  BARTHOLOMEW.  [Statemmt]  1751 


MAY  6,  1870. 

Shepherd  and  Co.,  Appellants,  v.  John  Bartholomew  and  Co., 
ts. 

Exchawe— Snbstitutioa  of  Debt— Conrse  of  Dealing— Proof  by  Writ  or  Oatb— ^  course 
'mg  existed  hefween  thru  merekants,  A.  B.  oMdC,  wherry,  on  instructions  from  B. 
cetUm  ji'om  A.,  and  on  arrival  the  cotton  was  ^portipnea  ietweeu  B,  and  C. ,  and  Mis 
'  were  dmwn  by  A.,onB.  and  C.  separately ,  and  A.  distributed  the  cmounts  between 
as  he  thought  proper,  the  bills  drwwn  on  B.  being  distinct  from  those  drawn  on  d 
Uure  being  no  joint  liability.    There  being  a  large  sum  due  from  B.  and  C.  on  floating 
A.  at  the  request  of  B.  and  C.  redistributed  the  amounts  and  drew  fresh  bills,  the  old  bills 
ievingbeen  delivered  up  to  B.  and  C.  respectively 

(affirmifig  judgment),  A.  after  taking  fresh  bills  could  not  sue  on  the  old  billsf  as  the  new 
were  a  substitution  for  the  old  bills. 

FURTHER,  Thai  the  course  of  deeding  may  be  proved  i»-out  de  jure,  and  that  B.  was  not 
'topnm*  his  discharge  frvm  the  old  bills  by  the  writ  or  oath  ^  A} 

vas  an  appeal  from  interlocutors  of  the  Ltxrd  Ordinary  Jerriswoode  and  the  First 

acdoawas  raised  by  John  Shepherd  and  Cp.,  merchants  in  Manchester,  against  John 
^sn^  and  Co.,  merchants  in  Glasgow,  and  others,  respondents,  to  recover  a  sum  of 
\s.     being  the  price  of  cotton  bought  by  the  defenders  from  the  pursuers,  and  for 
Inlls  wen;  drawn  by  the  pursuers  and  accepted  by  the  defenders,  viz.  bills  for  ^1706  5j-.  4</., 
i^yfi^  i6ir.  5<^-    The  condescendence  and  pleadings  set  forth,  that  Messrs.  Shepherd  had 
actions  with  Messrs.  Bartholomew  for  some  years  past,  and  also  with  Messrs.  Cogan 
w.   The  practice  was  for  Messrs.  Bartholombw  and  Cogan  jointly  to  buy  cotton  from 
Shepherd,  who  were  empowered  to  draw  for  the  amount  of  the  purchase  money  in  such 
they  might  think  proper,  distributing  the  amount  due  to  them  between  the  two  Anns  of 
mew  and  Cogan  and  discounting  the  bills.    But  the  bills  drawn  on  Bartholomew  were 
from  those  drawn  upon  Cogan. 

ns  a  large  sum  due  in  the  shape  of  outstanding  bills  at  March  1865,  namely,  ^14,1 13, 
i!  Bartholomew  had  accepted  ^8258  ids,  8d.,  and  Cogan  had  accepted  ;^5854  7s.  gd, 
of  the  biUs  were  then  becoming  due,  and  the  two  firms  applied  to  Shepherd  to  redistribute 
^  cgate  sum.    This  was  done,  and  new  bills  were  drawn,  those  on  Bartholomew  amounting 
73,  and  those  on  Cogan  to  ^£9839  ;  and  the  old  bills  remained  in  the  hands  of  Messrs. 
The  two  firms  afterwards  stopped  payment,  and  each  settled  with  its  cre^dit^urs  by  a 
The  pursuers  accepted  the  composition  on  ^^4173,  but  also  held  the  defoiders 
lial^  on  the  residue  of  the  fonner  bills  to  the  extent  of  £40^5  is,  gd. 
Lord  Ontinary  (Jerviswoode)  iffonounced  Iht  f<^owing  interlocutors  : — "  i  tth  December 
—The  Lwd  Ordinary  having  beard  counsel,  and  made  avizandum,  and  considered  the 
before  answer  allows  to  both  parties  a  proof  of  their  respective  averments,  and  appoints 
fnxrf^to  proceed  before  the  Lord  Oniinary  on  a  day  to  be  hereafter  fixed." 

November  1867. — Finds,  that,  for  some  time  prior  to  the  raising  of  the  present  action, 
_.  on  the  one  hand,  and  the  defenders,  on  the  other  hand,  were  engaged  in  a  series 
•'ons,  in  the  course  of  which  the  pursuers  were  in  the  habit  of  purchasing  cotton  on 
S!on  for  .the  firms  of  John  Bartholomew  and  Company,  (the  defenders,)  and  of  John  and 
Ct^an,  merchants,  Glasgow,  of  both  of  which  firms  Mr.  Robert  Cogan  and  Mr.  Robert 
Cogan  were  members :    Finds,  that  the  said  Mr.  Robert  Cogan  took  the  active 
r:t  of  the  finance  department  of  both  of  the  said  firms  :  Finds,  that,  prior  to  the  year 
the  orders  for  the  said  purchases  of  cotton  were  made  by,  and  the  cotton  so  purchased 
-i  to,  ihe  said  firm  of  John  and  Robert  Cogan,  for  behoof  of  their  own  firm,  and  also  of 
of  the  defenders,  to  be  allocated  according  to  the  requirements  of  the  said  respective  firms 
-5  time :  Finds,  that  tlie  purstKrs  drew  bills  from  time  to  time  on  both  of  the  said  firms  for 
fries  of  the  cotton  so  purchased  by  them :  Finds,  that  such  bills  were  not  so  drawn  by  the 
on       firms  of  John  Bartholomew  and  Company  and  John  and  Robert  Cogan,  wiUi 

>  S.  C.  43  Sc.  Jur.  398. 
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special  refercDce  or  in  precise  relation  to  the  quantity  of  cotton  vhich  was  actually  allocated  to 
each  firm,  but  as  a  matter  of  mutual  convenience,  and  having  regard  to  the  position  <^  thck 
respective  pecuniary  obligations  and  transactions  at  the  time  ;  Finds,  that,  on  the  above  foodii^ 
when  the  bills  now  sued  on  fell  due,  and  were  not  retired  by  the  defenders,  the  sums  contaiDel 
therein  were  included  in  a  new  bill,  drawn  by  the  pursuers  upon,  and  accepted  by,  the  said  f 
of  John  and  Robert  C^H^an,  for  £5371  8j-.  jti.,  and  bearing  date  25th  March  1865 :  And  fii 
that  the  pursuers  ranked  on  the  bankrupt  estate  of  the  said  John  and  Robert  Cogan,  and  acce] 
composition  for  the  said  bill  for  £$$7 '  ^-  7^->  including  therein  the  sums  now  sited  for ;  1 
with  reference  to  the  foregoing  fintUngs,  sustains  the  3d,  5th,  and  6th  pleas  in  law  for 
defenders  :  Assoilzies  them  from  the  conclusions  of  the  summons,  and  decerns :  Finds 
pursuers  liable  in  expenses,"  etc 
The  First  Division  adhered. 

The  pursuers  now  appealed  against  the  above  interlocutors. 

Anderson  Q.C,  Mellisk  Q.C.,  and  J^ordan,  for  the  appellants.— The  Court  below oo^  not t»; 
have  allowed  a  proof  of  their  respective  averments,  for  the  appellants  were  entitled  to  decree  ni 
the  bills  sued  upon,  unless  the  presumption  in  their  favotu*  could  have  been  redargued  hyUiti 
writ  or  oath  of  the  appellants.    It  was  clearly  established  in  the  law  of  Scotland,  that  no  otha 
evidence  was  competent  except  the  writ  or  oath — Thomson  on  Bills  (last  edition),  233 ;  Dicbos 
on  Evidence,  606 ;  Sonde  man  v.  Thomson,  10  S.  4.  ;  Bums  v.  Bums,  3  D.  1273.  M«eoie^ 
the  whole  circumstances  shew,  that  the  object  of  granting  the  new  bills  was  merely  to  get  lint^ ' 
but  not  to  operate  as  a  satisfaction  of  the  prior  bills— ^mA^  v.  Rowe,  3  M.  &  S.  362 ;  Exfvie 
Barclay,  7  Ves.  597.   When  a  second  bill  is  granted  for  the  same  debt,  the  second  bil  ii 
presumed  to  be  intended  merely  to  gain  ivma—Kendriek  v.  Lomax,  2  Cr.  &  J.  405 ;  LiiMia% 
Afuseravit  4  Bing.  N.  C  9.   The  ^t  of  Messrs.  ShejAerd  being  allowed  to  retain  the  old  oil 
eon&ms  the  same  view  of  the  intention  of  the  parties. 

The  Lord  Advocate  (Young),  and  Pearson,  Q.C.,  for  the  respondents,  were  not  called  upon. 

Lord  Chancellor  HATHERLEV.—My  Lords,  the  appellants  in  this  case  complain  ^  tn 
interlocutors  of  the  Lord  Ordinary,  each  of  which  was  ararmed  by  a  decision  of  the  Coiot  of 
Session,  in  respect  of  their  suit  against  the  defenders,  who  are  the  component  memben  of  tke 
firm  of  Bartholomew  and  Company,  who  carried  on  business  as  manufacturers  of  cottoo  it 
Glasgow.  The  interlocutors  complained  of  are  those  which  in  the  first  place  deal  with  the  question 
as  to  the  mode  of  proof  which  was  to  be  led  in  the  case,  and  secondly  with  reference  to  theioeno 
of  the  case. 

The  question  between  the  parties  is  this  : — The  appellants,  the  firm  of  Shepherd  and  Compm; 
of  Manchester,  had  dealings  to  a  large  extent  with  two  firms  in  Scotland,  through  the  medimi 
of  one  of  these  firms.  The  firm  with  which  they  dealt  directly  was  the  firm  of  Cogan  and  Co, 
and  the  gentleman  who  conducted  the  negotiation  between  Mr.  Shepherd,  who  had  his  out 
firm  in  Manchester,  and  the  firm  of  Cogan  and  Co.,  was  one  of  thai  firm,  Mr.  Cogan,  who  also 
happened  to  be  a  partner  in  the  firm  of  Bartholomew  and  Co.  Mr.  Cogan,  in  conducting  hii 
business  with  Mr.  Shepherd,  ordered  large  supplies  of  cotton  from  time  to  time.  Ajid  the  come 
of  dealings  seems  to  have  been  this,  that  he  informed  Shepherd  and  Co.  of  Manchestv,  that 
he  in  requiring  these  supplies  and  in  dealing  directly  for  these  supj^ies,  which  were  invoittd  to 
the  firm  of  Cogan  and  Co.,  was  doing  what  was  intended  for  the  two  firms,  afterwards  apportioniv 
the  goods  so  supplied  between  his  own  firm  of  Cogan  and  Co.  and  the  firm  <A  Bartholomew  and 
Co.  And  that  being  so,  he  said  you  may  draw  upon  the  two  firms,  and  you  may  apportion  yoar 
drawings,  as  you  think  best  from  time  to  time,  or  as  you  shall  receive  directions  from  us.  la 
the  first  instance  the  transactions  appear  to  have  been  conducted  on  the  latter  principle.  Ami 
he  said,  these  drawings  will  also  be  further  supplemented  by  certain  drawings  by  which  we  are 
to  be  accommodated  from  time  to  time  by  you  in  respect  of  our  transactions  with  your  Manchcsier 
firm.  These  accommodation  transactions  (for  such  they  seem  to  have  been)  shall  be  canied  on 
on  what  they  called  the  circle,  viz.  there  shall  be  kept  up  a  sort  of  circulating  credit.  It  appear 
to  have  been  originally  ^10,000,  and  afterwards  considerably  more. 

Accordingly,  bills  were  drawn  by  the  Glasgow  firm  of  Cc^an  and  Co.  on  the  Manchester  fina 
of  Shepherd  and  Co.  Shepherd  accepted  those  biUs.  They  were  then  remitted  to  GlasgDW,aDd 
the  proceeds  were  received  by  the  Glasgow  firm,  and  were  transmitted  in  payment  of  goodi 
received  to  the  Manchester  firm  from,  time  to  time.  That  was  one  set  of  transactiras.  Tbe 
other  set  ^  transactions  were  (rf  this  nature,  and  they  seem  to  have  been  all  real  transactioB»-' 
cases  in  which  goods  were  really  ordered  and  intended  to  be  paid  for.  Shepherd  in  these  casef 
drew  on  the  Glasgow  firms  bills  which  they  accepted,  which  bills  were  Xo  be  payable  in  London. 
And  of  that  class  are  those  bills  with  which  we  have  to  deal  on  this  occasion. 

It  seems  that  in  December  1864  a  very  large  amount  of  cotton  had  been  purchased  byibe 
Glasgow  firm  or  firms.  The  amount  was  about  /i8,ooo  worth.  Of  that,  part  was  paid  in  cash, 
and  2i4iOoo  and  a  fraction  remained  to  be  provided  for  by  bills.  Accordingly  bills  were  dia*ii; 
and  ue  bills  as  originally  drawn  stood  thus.  There  seems  to  have  been  a  biU  for  ^£4173,  vbicb 
was  accepted  by  Bartholomew  and  Co.   Another  bill  also  accepted  by  Bartholomew  aud  Coi  U* 
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.j£i;o6  5J-.  and  another  Inll  for  ;£37o8.  Then  there  vere  two  bills  accepted  by  Cogan  and  Co., 
inaking  tc^^ether  an  amount  accepted  by  Cogan  and  Co.  of  j£s854,  leaving,  therefore,  about 
i£iooo  accepted  by  Bartholomew  and  Ca,  and  making  together  the  j^r4^ooo  odd. 

The  course  of  the  transactions  being  of  this  character,  one  thing  to  b  ■  remarked  in  the  outset 
h,  that  it  was  no  part  of  the  transaction  between  the  parties,  that  the  two  firms  should  ever 
become  jointly  liable  for  any  part  of  the  transaction.  The  payment  for  the  cotton  ordered  was 
tfstributed  between  the  two  firms ;  but  whatever  sum  Bartholonew  and  Co.  made  themselves 
Sable  for,  Cogan  and  Ca  were  not  liable  for ;  and  whatever  Cogan  and  Co.  made  themselves 
Sable  for  Bartholomew  and  Ca  were  not  liable  for.  That  was  the  state  of  things  in  the  original 
ttansactions. 

However,  these  bills,  which  had  been  accepted,  some  of  them  on  the  22d  December  1864.  and 
others  in  January  1865,  were  approaching  maturity.    Both  the  Glasgow  firms  appear  to  have 
foond  themselves  in  diffictdties,  which  were  attributed  to  the  state  of  uings  in  America,  the  civil 
-  war  then  going  on  in  that  country.   And  accordingly,  as  the  bills  of  December  and  January  were 
y  becoming  due,  th^  fonnd  it  necessary^  enter  into  some  arrangement  with  Shepherd  with  regaid 
to  the  taking  up  of  tb»e  bills.  And  this  seems  to  have  been  carried  on  mainly  by  c<»re$pondence, 
/ 1  say  "  mainly,"  because  one  of  the  letters,  that  of  the  28th  March,  speaks  of  something  which 

■  Mr.  Cf^an  said  or  told  to  Shepherd,  the  appellant,  at  Manchester.  But  we  have  no  narrative  of 

■  anything  that  occurred  verbally  between  the  parties,  and  the  whole  case  therefore  rests  upon 
.  writing  only. 

That  being  so,  having  reached  this  part  of  the  narrative,  1  pause  here  for  one  moment  to 
dispose  of  the  first  point  in  the  appeal,  namely,  that  which  insists,  that  the  Lord  Ordinary  and 
the  Judges  of  the  Court  of  Session  were  in  error  in  allowing  any  proof  to  be  led  in  this  case,  it 
being  said,  that  the  demand  was  on  a  bill  of  exchange,  accepted  by  Bartholomew  and  Co.,  and 
that  their  only  discharge  in  respect  of  that  acceptance  of  theirs  must  be  simply  by  what  they 
could  establish  by  the  writ  or  oath  of  their  creditor,  who  was  entitled  to  sue  them  on  the  bill.  I 
io  not  enter  into  detail  on  that  part  of  the  case,  because  it  is  sufficient  to  say,  that  if  .writing  be 
.Mcessary,  writing  exists  here  on  the  part  of  the  creditors,  for  we  shall  find,  that  in  respect  of 

■  Aese  bills  now  sued  on  certain  other  bills  were  given.  In  what  mode  and  in  what  character  they 
vere  given  is  part  of  the  question  in  the  caus^  but  those  bills  were  drawn  by  the  creditor,  the 
IKsent  appellant,  and  the  history  of  those  bills  and  the  ground  of  their  being  given,  and  on 
«bat  conditions  and  for  what  purpose  they  were  given,  must  be  a  matter  to  be  established  by 
cridoice.  It  was  therefore  of  course  necessary,  that  evidence  should  be  given  in  the  cause,  for 
»e  have  in  the  first  instance  this  writing  of  the  appellants,  which  shews  clearly,  that  the  trans- 
actioD  was  not  a  pKin  and  simple  transaction  upon  the  bills,  but  that  there  was  a  history 
tODoected  with  it  evidenced  by  the  handwriting  of  the  creditor  himself,  the  appellant,  which  of 
itself  required  explanations  to  be  given  in  the  cause,  which  could  be  given  only  oy  evidence. 

Now  I  resume  the  narrative  with  regard  to  the  bills.  I  have  stated,  that  the  Glasgow  firms 
bund  a  difficulty  in  meeting  them  when  due,  and  that  consequently  a  negotiation  had  to  be 
entered  upon,  which  was  conducted  by  letter.  The  material  letters  upon  this  point  are  but  two, 
the  letter  of  the  1 5th  March  and  the  letter  of  the  28th  March  written  by  Cogan  to  Shepherd.  Mr. 
Ci^an,  on  behalf  of  the  Glasgow  firm,  writes  thus: — "The  following  bill  falls  due  next  in 
Umdon  on  22d,  ^4174."  That  is  one  of  the  bills  of  Bartholomew  and  Co.  in  respect  of  ;£i4,ooo, 
ud  it  is  a  bill  that  is  not  now  in  question  in  this  cause.  I  therefore  pass  that  by,  simply 
observing,  that  it  is  one  of  the  bills  constituting  the  ^£14,000  debt.  The  second  bill  is  on  25th, 
£vjc6.  That  is  another  of  Bartholomew's  bills ;  one  of  the  two  bills  in  question  in  this  cause. 
Then  they  mention  further  another  bill,  also  on  the  25^  for  ^3865.  That  is  one  of  the  bills 
given  by  Cogan  and  Ca,  forming  part  of  the  ;£i4,ooo  odd.  The  writer  then  proceeds  to  say^ 
"  We  shall  feel  obliged  if  you  wiU  draw  for  them  on  both  firms  in  such  proportions  as  may  be 
xutible,  and  remit  the  necessary  amount  to  Ixmdon  for  the  respective  dates. ' 

Then  what  is  here  stated  ?  These  bills  are  becoming  due :  we  are  not  in  a  state  in  which 
we  Ourselves  can  meet  the  bills  ;  we  desire  you  therefore  to  find  the  money  for  these  biUs,  to 
laeet  them  in  London  at  their  respective  dates,  and  then  you  may  draw  upon  us,  Cogan  and  Co. 
aod  Bartholomew  and  Co.,  in  such  proportion  as  may  be  suitable." 

At  that  time  there  can  be  no  doubt  whatever,  that  the  Glasgow  firm  thought,  that  the  bills 
»cre  running;  they  were  not  aware  of  what  appears  now  from  the  evidence  to  have  been  the 
that  the  bills  were  in  the  possession  of  Shepherd,  the  appellant.   Shepherd  says  (though  I 
do  aot  know  whether  it  is  diitin^tly  proved,  and  it  is  not  very  material  whether  it  be  so  or  not,) 
that  he  had  all  along  kept  these  bills,  that  he  had  not  negotiated  them,  but  that  they  had  all 
*ioog  been  in  his  custody  and  possession.    But  it  is  quite  clear  from  this  letter,  and  it  is  still 
iBord  plain  by  the  next  letter  which  I  shall  read,  that  the  Glasgow  firm  had  no  notion  whatever, 
sa:h  was  the  case.    The^  supposed  them  »  be  running  bills,  and  to  be  coming  due  on  a 
csRaia  day,  and  they  were  de>irous  that  the  bills  should  be  met  on  that  day,  and  that  in  order 
:   to  nwit  the  n  new  bill)  should  be  drawn  by  Mr.  Shepherd,  so  that  funds  might  be  raised  for 
I  Aat  purpose,  and  that  he  sboold  distribute  those  bills  which  he  should  so  drav  between  the  two 
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firms  in  such  manner  as  he  should  think  fit  There  is  not  one  vord  said  about  Shei^iM 
retaining  the  old  bills,  still  less  is  there  a  vord  said  about  his  doing  that  which  had  □evcll 
been  done  in  the  course  of  the  business,  viz.  drawing  on  one  of  the  firms  for  the  sanie  5fl 
that  for  which  he  held  a  security  from  the  other  firm.  Nerer  up  to  this  time  in  the  coarse  gl 
'  business  had  Bartholomew  and  Co.  been  answerable  for  the  same  debt,  for  which  Cog^ 
Co.  were  answerable,  but  the  debt,  whatever  it  was,  that  was  due  as  between  the  two  finM 
distributed  between  the  two  firms,  each  becoming  liable  for  a  certain  portion  of  the  valnefl 
cotton  bought,  but  neither  of  the  two  firms  in  any  way  giving  its  secunty  for  any  ponioa  efl 
with  which  the  oUier  firm  was  charged,  as  being  its  portion  of  the  sum  payable  in  mpect  ■ 
cotton.  I 

But  however  plunly  that  appears  from  the  first  letter,  it  is  still  more  viain  from  Oei 
letter,  which  had  reference  to  two  other  bills  which  were  coming  due  a  little  later,  tliein 
bills  were  one  of  Barthotomew  and  Co.  for  jQzypS  i6s.  5^.,  and  one  of  Cogan  and  CoA 
^£1989  41.  constituting  part  of  the  ^14,000.  in  other  words,  the  bill  for  £4174,  as  I  M 
said,  is  to  be  put  out  of  consideration  altogether,  and  there  remain  four  other  bills,  two  of  Ca 
and  Co.  and  two  of  Bartholomew  and  Co.,  for  the  amount  I  have  specified,  which  gotoa 
up  the  balance  orj£i4,ooa  It  is  with  regard  to  one  bill  of  Cogan  and  Co.'5  and  one  of  Bm 
lomew  and  Co.  that  this  next  letter  is  written  on  the  28th  March.  As  I  mentioned  tm 
when  in  Manchester,  our  payments  during  this  month  and  April  have  now  and  will  bsi 
heavy  indeed.  This  has  arisen  from  the  quantity  of  cotton  purchased  in  Decemlierl 
January,  and  the  total  stagnation  of  business  here ;  and,  as  then  also  mentioned,  1  shall  fedm 
obliged  if  you  will  help  us.  The  help  due  in  London  on  5th  April,  ^£2378  i&r.  5^.,  and  J 
4s.  ot/.,  I  beg  you  will  pay,  and  redraw  for,  and  allowus  to  draw  upon  you  again  for  these  9 
due  here  on  the  5th  and  8th.  What  cotton  we  require  during  the  month  will  be  paid  mm 
and  unless  the  works  are  altogether  to  be  stepped  we  shall  be  needing  shortly."  1 

There,  again,  it  is  quite  clear  from  that  letter,  that  what  inis  anticipated  hy  the  writerl 
that,  as  th(  bills  fell  due  in  London,  they  would  be  in  circnlatiwi,  and  that  means  would  be  ■ 
by  Shepherd  <tf  acceding  to  his  request  by  new  bills  being  drawn  and  distributed  as  Sbcfi 
might  think  fit  between  the  two  firms  for  the  purpose  of  taking  up  and  retiring  those  bQli  m 
were  so  ^iiq;  due.  Then  what  Shepherd  does  is  this  :  He  does  redistribute  the  debt  1 
leaves  Bartholomew  to  bear  as  they  had  borne  the  £4174  bill,  which  is  not  in  questioa  iij 
cause.  He  then  draws  two  bills,  adding  in  each  case  the  amount  of  one  of  the  bills  of  Sam 
lomew  and  Co.  to  one  of  the  bills  of  Cogan  and  Co.,  and  so  making  up  the  Mai  ddil 
redistributing  it  and  charging  more  to  Cogan  and  Ca  than  had  formerly  been  charged,  anu 
to  Bartholomew  and  Co.  For  instance,  he  takes  the  bills  of  Bartholomew  and  Co.  f<a  ^ 
and  adds  it  to  the  bills  of  Ct^n  and  Co.  for  ^386$,  and  then  draw»  a  bill  for  £5571  upoo  Ol 
and  Co.  in  respect  of  that  matter,  and  then  draws  another  bill  on  Cogan  and  Co.  for  £4^^^ 
that  being  so,  the  amount  secured  by  these  two  bills  of  ^£9939,  with  the  other  debt  (rf 
which  remained  charged  to  Bartholomew  and  Co.,  made  up  the  total  of  £i4,izy.  J 

Now,  in  that  state  of  things,  what  is  there  appearing  in  any  part  of  this  correspondeafl 
authorize  the  pursuers.  Shepherd  and  Co.,  to  do  that  which  they  never  before  bad! 
authorized  to  do,  viz.  not  only  to  redistribute  the  debt,  but  to  hold  the  bills  of  Cogan  and  4 
security  for  part  of  the  debt  of  Bartholomew  and  Co.,  or,  vaar  wrn^  to  hold  the  bills  of  Ol 
and  Ca  as  security  for  the  debt  of  BarthohRnew  and  Co.  ?  There  is  certainly  notbii^  in 
correspondence  which  authwlzes  anything  of  this  kind.  Cogan  and  Ca  were  led  to  bebcfH 
further,  by  the  course  of  procedure  on  the  part  of  Shepherd  and  Ca,  tfaat  the  real  state  ofl 
case  was  that  which  they  imagined  it  to  be,  viz.  that  the  bills  were  running  and  were  cm 
due,  xad  that  the  moneys  which  they  desired  to  have  raised  by  the  new  bills  that  were  td 
drawn  would  be  applied  in  taking  up  those  running  bills,  and  that  in  fact  they  had  bed 
applied,  because  in  a  subsequent  account  from  Shepherd  they  charge  in  the  account  conmuil 
for  retiring  those  very  bills,  and  supposed  that  the  bills  had  been  retired.  Therefore  O^saJ 
Co.  naturally  supposed,  that  the  bills  which  they  supposed  to  have  been  in  circulation  had  N 
retired  and  satisfied  in  the  manner  directed  by  that  letter.  They  imagined  that  what  tbeyj 
directed  had  been  done,  and  not  that  anything  had  been  dohe  which  they  had  not  dired 
viz.  that  there  had  been  a  retaining  of  the  bills  of  Bartholomew  and  Co.  on  the  part  of  SbuiH 
and  Co.  by  way  of  additional  security  for  the  bills  which  they  had  drawn  on  Cogan  and  Ch 
the  process  of  redistribution.  In  other  words.  Shepherd,  being  asked  to  do  as  he  had  M 
before,  and  to  redistribute  the  debt  as  he  thought  best,  says — Over  and  above  that,  I  think 
authorized  to  hold  the  bills  which  I  was  desired  to  retire,  and  to  retain  them  as  an  addilia 
security  for  the  debt  in  uidition  to  the  new  bills  which  I  have  drawn  in  consequence  of  tbe  ki 
which  had  been  addressed  to  me.  But  there  is  nothing  of  the  kind  in  the  letter.  NotbtDKi 
be  clearer  than  that  the  person  who  gives  a  new  security  is  the  person  who-  is  entitled,  'a  I 
first  instance,  to  say  how  that  additional  security  which  he  proposes  to  give  shall  be  appn^ri*M 
And  it  appears  to  me  that  this  letter  of  Mr.  Cogan's  plainly  states,  that  it  was  to  be  appn^pnal 
according  to  the  firdinary  course  of  business  as  it  had  [nnceeded  before,  and  thatkgivO 
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I  inction  to  the  bill  of  Bartholomew  and  Co.  beinft  retained  instead  of  bong  paid,  in  order  thftt 
l^might  be  kept  as  an  additional  security, 

E.  Nov  what  do  ve  find  Shepherd  himself  saying  as  to  the  mode  in  which  he  conceived  himself 
Hotitled  to  hold  this  additional  security  P   He  tells  us  he  held  it  as  an  additional'  security.  He 
biys,  "  I  acted  upon  the  understanding  I  had  at  the  time,  and  drew  the  bills  in  the  proportions 
■ut  now  appear.    When  Bartholomew's  bills  for  ,£2378  became  due,  I  drew  a  new  bill  on  J. 
BDd  R.  C(^an  for  a  sum  including  the  ^£2378,  and  Cogan's  bill  for  ,£1900  within  a  few  pence, 
^fhis  added  to  Cogan's  bill,  and  took  away  from  Bartholomew's.   I  drew  these  two  bills  on  J. 
ttad  R.  Cogan  as  an  additional  security.   (Q.)  Did  you  take  into  consideration  the  question 
nhat  was  most  suitable  in  the  way  of  proportions  for  the  different  firms  when  you  put  the  f^zy}% 
nto  Qigan's  new  bill  ?— (A.)  Yes,  that  is  what  appeared  to  me  at  the  time  to  be  most  suitable, 
end  it  was  so  done  in  conseqnence  of  the  letter     1 5th  March.  (Q.)  So  that  the  instructi<ms  in 
fjfat  letter  werated  in  regard  to  the  ;£2378  bill  as  well  as  the  £1700  bin?— -(A.)  Very  probablyj 
'Jtt  I  might  nave  drawn  them  in  that  way  without  that  letter.   It  was  upon  my  own  authority 
!-|kit  I  took  increased  bills  from  Cogan  as  an  additional  security  for  Bartholomew's  bills.    I  was 
■enr  authorized  by  Messrs.  Cogan  to  do  so.   I  did  not  inform  Messrs.  Cogan  at  the  time  I  sent 
•AelHll  for  acceptance,  that  if  accepted  they  were  to  be  so  applied  by  me." 
.  Now  it  is  impMtant  to  observe,  that  in  speaking  of  what  he  has  done,  be  says  he  has  done 
.wliat  he  has  conceived  he  had  a  right  to  do,  without  any  intimation  or  authority  on  the  part  of 
Cogan  and  Co.     He  acted  upon  what  he  conceived  to  be  a  right  which  he  was  entitled  to 
nercise,  and  which  he  justifies  on  general  principles  in  this  manner  :  He  says  the  law  is  this,  if 
you  hold  a  bill,  you  being  the  original  holder  of  the  bill,  and  continuing  to  retain  it  in  your 
-CBStody,  and  another  person  gives  you  a  bill  for  the  purpose  of  retiring  that  bill,  or  rather  for  the 
jnipose  of  what  in  English  phraseology  is  called  simply  renewing  the  bill,  then  the  mere  fact, 
tlut  the  person  who  gives  you  the  additional  biU  does  not  ask  you  to  hand  over  to  him  the  bill  in 
fOor  possession,  is  a  sufScient  indication,  that  the  new  bill  now  given  is  not  given  by  way  of 
vdiaary  satisfaction  of  the  original  bill,  but  is  given  simply  in  order  to  extend  the  time.  And 
Ae  only  ^ct  of  the  new  bill  being  given  to  you  is  thi^  that  you  are  not  entitled  to  sue  during 
tbe  curency  of  the  new  bill,  but  as  soon  as  that  biU  is  at  maturity,  and  has  been  dishiaioarea, 
TOUT  right  to  soe  upon  the  old  bill  revives.   As  you  were  not  asked  to  give  up  the  old  lull,  he 
■ays  it  was  understood  that  you  were  entitled  to  return  it,  and  that  the  new  bill  was  not  to  be 
taken  in  satisfaction  of  the  old  one,  but  simply  as  an  extension  of  the  time  for  the  payment  of  the 
security  originally  given  to  you  and  left  in  my  possession. 

Now  the  authorities  no  doubt  |;o  to  that  extent  with  reference  to  a  bill  which  is  simply  left  in 
the  possession  of  the  person  entitled  to  demand  payment  at  the  time  when  the  new  security  is 
^ra,  nothing  more  being  said  or  done.  But  it  was  Justly  observed  in  the  course  of  the  argu 
neat,  that  the  circumstance  of  the  retaining  of  the  bill  is  a  circumstance  which  is  to  be  con- 
sidered, like  all  others,  with  reference  to  the  evidence  in  the  case.  If  there  be  no  explanation 
of  it,  the  reasonable  explanation  is,  that  it  was  retained  because  both  parties  agreed  that  it 
shoold  be  retained.  But  when  we  have  evidence  before  us  of  all  that  passed,  when  we  have 
the  fact  before  us,  the  fact  that  this  distnbution  of  the  debt,  in  respect  of  the  cotton,  always 
look  place  in  such  a  manner  that  one  firm  took  its  share  without  being  liable  for  any  part 
of  tbe  debt  of  the  other  firm  in  respect  of  its  share,  and  that  being  the  state  of  things, 
that  aD  that  is  done  with  reference  to  these  bills  is  a  letter  sent  to  say,  we  are  anxious  to 
kne  the  old  billi  taken  up  which  we  believe  to  be  circulating,  and  in  order  to  do  that 
you  may  draw  new  bills,  redistributing  die  debt  as  you  think  fit,  nothing  being  said  as  to  the 
luaner  c^redistributii^  the  debt,  but  the  writer  saying  simply,  *'  make  the  amount  of  the  redis- 
tribution such  as  you  think  proper  under  the  circumstances  ; "  and  when  you  have  in  the  corre- 
spondence a  charge  made  for  retiring  the  bills,  and  when  you  have  the  fact  that  that  was  what  he 
was  asked  to  do,  and  that  it  is  fair  to  assume,  that  he  acted  upon  the  instructions  that  he  received, 
diat  he  neither  went  beyond  them  nor  fell  short  of  them, — I  say,  taking  the  whole  transaction  as 
it  stands  upon  the  evidence,  that  appears  to  me  to  be  the  plain  and  simple  explanation  of  what 
took  place.  And  as  to  the  fact  of  Shepherd  retaining  the  bill,  that  is  only  in  accordance  with 
■bat  todt  place  with  regard  to  the  Glasgow  firm,  who  took  up  bills  which  had  Shepherd's  name, 
ud  never  remitted  them  back  to  Shepherd,  but  retained  them  in  their  custody,  both  parties 
Miparentiy  crusting  each  other  in  that  respect.  Therefore,  nothing  appears  to  me  to  arise  fi-om 
ue  mere  circumstance  of  the  bills  being  de  facto  retained,  which  can  countervail  the  evidence 
that  we  have  before  us. 

I  confess  that  even  if  I  had  not  felt  as  clearly  as  I  do  feel,  that  tbe  whcde  evidence  results  in  the 
coiKlu3iaa,that  it  never  was  intended  that  anything  au^  should  be  done  upon  this  occasion  than 
to  nuke  a  simple  redistribution  of  the  whole  debtj  I  sbould  have  had  considerable  hesitation  in 
i^conuDoiding  your  Lord^ips  to  reverse  a  well  considered  decision  upon  a  auesticm  of  fact> 
But  I  fed  much  more  satis&ction  in  saying,  that  my  own  mind  goes  with  that  decision  entirely 
n  tbe  merits.  And  I  sh^  therefore  ask  your  Lwdships  to  concur  in  the  determination,  that  the 
nuripcuton  complained  of  be  affirmed,  and  that  the  appeal  be  dismissed  with  costs. 
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Lord  Westbury.— My  Lords,  as  soon  as  the  circumstances  of  this  case  are  ascertained,  I 
think  there  can  be  no  reasonable  doubt  as  to  the  manner  in  which  it  ought  to  be  decided.  In 
fact,  the  conclusion  is  afforded  by  the  evidtniia  ret.  Nov  the  facts  of  the  case  taken  in  the 
abstract  are  very  simple.  Two  cotton  manufacturing  firms  in  Glasgow  of  the  name  of  Bartlw 
lomew  and  Co.  and  Cogan  and  Co.  jointly  agreed  to  make  joint  purchases  of  cotton  from  Shed 
herd  and  Co.  who  are  merchants  at  Manchester.  Accordingly,  it  appears  that  joint  purchaad 
to  a  very  considerable  amount  were  nuulej  and  Shephoid  and  Co.  were  directed  or  anpowcfle| 
to  draw  for  the  amount  of  the  purchase  money  in  inch  sums  as  they  might  think  proper,  distn^ 
buting  the  amount  doe  to  them  between  the  two  firms  of  Bartholomew  and  Co.  and  Cogu  anA 
Ca  in  such  a  manner  as  they  might  find  convenient  in  the  market  for  discoontizig  die  Ulb, 
what  was  drawn  for  on  Bartholomew  and  Co.  was  a  distinct  thing  from  what  was  drawn  iiam 
Cogan  and  Co.,  and  there  is  no  trace  of  Shepherd  and  Co.  ever  being  empowered  to  make,  or  <i 
the  purchaser  even  for  a  moment  imagming  that  they  were  to  make,  one  set  of  IhUs  forditf 
amount  drawn  upon  Bartholomew  and  Co.,  and  another  set  of  bills  for  the  same  amoont  draft; 
also  upon  Cogan  and  Co.  The  sums  were  distributed,  which  form  of  expression  implies,  IbAi 
they  were  divided  into  portions  of  unequal  amount,  and  one  portion  was  attributed  to  one  fim 
and  another  portion  was  attributed  to  the  other. 

Now  this  being  the  state  of  things  between  the  parties,  in  the  month  of  March  i865,what«<i| 
done  was  this  :  There  were  bills  outstanding  to  the  amount  of  j£i4,ii3,  and  of  these  biBi^ 
taking  the  appellants'  statement  of  the  figures,  it  appears  that  the  acceptance  of  Bartholomew 
and  Co.  amounted  to  £^2$%  ids.  and  the  acceptances  of  Cogan  and  Co.  to  £5854  7^.9^ 
That  was  the  distribution  which  at  that  time  had  been  made  by5hepherd  and  Co.  in  pursaaa* 
of  the  authority  they  had  received.  At  that  time  when  these  bills  were  some  of  them  becooiil 
due  in  the  latter  end  of  March,  and  two  of  them  on  the  3d  and  5th  of  Apri^  an  applicatiuiii 
made  by  the  firms  of  Bartholomew  and  Co.  and  Cogan  and  Co.  to  Sheidierd  and  Ca  to  nuki : 
redistribution  of  the  aggregate  sum  of  ^£14,1 13.  They  are  requested  to  reilraw  the  tuDsinsaik^ 
proportion  as  may  be  suitable.  There  is  therefore  a  new  division  to  be  made^  and  it  is  hft 
entuety  to  Shepherd  and  Co.,  consulting  the  state  of  the  market,  to  appropriate  that  aniainittf| 
liability  in  such  proportion  as  they  may  think  proper  to  the  firm  of  Bartholomew  and  Ca  mi] 
the  firm  of  Cogan  and  Co.  Accordingly  they  exercised  that  authority  in  a  most  remarkabte*^; 
and  whereas  the  liability  of  Bartholomew  and  Co.  was  under  the  old  distribution  jfSz^S,  UDdtCj 
the  new  distribution  they  reduce  that  liability  to  /4173,  and  they  increased  the  liability  of  Cogu 

andCo.  from/5854to2;9839-  .  . 

Now  it  is  impossible  for  any  man  to  imagine,  that  after  that  altered  distribution  of  the  DomniH 
liability,  as  expressed  by  the  bills,  the  old  set  of  bills  were  still  to  remain  in  continuance?  It  is 
quite  at  variance  with  the  plain  conclusion  derivable  from  the  facts  of  the  case.  It  is  pcrftcdf  j 
clear,  that  the  two  firms  at  Glasgow  in  effect  said  to  Shepherd  and  Co. :  "Now  make  a  newstfi 
of  bills,  and  a  new  allotment  of  the  debt,  appropriating  new  amounts  to  the  one  Company  and  to 
the  other." 

I  rely,  therefore,  in  limine^  chiefly  on  this,  that  there  was  in  truth  a  request  to  substitute  a  nev 
allotment,  and  a  new  distribution,  of  the  debt  for  the  old  aUotment  and  the  existing  distributioi 
and  that  that  was  acceded  to.  It  was  a  new  distribution  of  the  liability,  and  the  bills  wlacfc 
resulted  from  that  new  distribution  were  a  new  set  of  IhUs,  and  they  cannot  with  any  regard  to 
truth  or  accunu:y  of  language  be  represented  as  merely  bills  in  substitution  sep^tdy 
individually  for  the  antecedent  debts.  But  when  and  under  what  antecedent  set  of  circumstaiKts 
was  this  new  distribution  of  the  debt  requested  to  be  made  ?  Why,  the  request  was  this  :  "  Mate 
a  new  allotment  of  the  debt—  draw  new  bills  on  us — take  those  bills  into  the  market,  and  with  ibe 
proceeds  of  them  retire,  that  is,  pay  off  and  discbarge  the  bills  that  are  about  to  become  due  ia 
London."  That  seems  to  have  been  done  with  the  whole  of  the  first  bills  constituting  the  amount 
of  ^^14,113.  Shepherd  and  Co.,  acting  as  agents  in  behalf  of  the  two  Glasgow  firtns,  did  tint 
for  them  at  their  request.  It  is  plain  that  the  firms  in  Glasgow  must  have  considered  that  4« 
bills  were  paid  out  and  out.  That  is  what  they  requested  to  be  done,  and  it  is  plain  that  Shep- 
hwd  and  Co.  considered  that  they  had  done  so.  That  is  proved  by  the  fact  of  their  charpnga 
commission  on  retiring  the  bills,  which  would  be  consistent  only  with  their  representing  to  the 
persons  giving  them  the  order  or  making  the  request  that  the  bills  had,  in  conformity  with  tliw 
request,  been  retired,  that  is,  taken  altogether  CHit  of  the  maricet  and  out  of  the  character  of 
negotiable  securities. 

1  thinV,  therefore,  there  can  be  no  doubt  at  all  that  this  proceedin?  on  the  part  of  S'lepnen 
and  Co.  (I  do  not  mean  to  speak  in  dispraise  of  it  all)  is  an  in^enioui  afterthought,  resakin^^ 
the  accidental  circumstance  of  their  having  been  left  in  possession  of  t^ese  biU^  which  mayo 
fact  have  been  the  result  of  omission  or  of  the  carelesj  se.urity  whijh  the  one  party  allo«»  ^ 
the  other.  On  that  a~cidental  circumstance  t^e  ingenuity  of  1  iwyers  has  founaed  tHij  claim  to 
a  double  security.  There  ii  no  double  security,  no  double  debt,  no  double  contra:^  but  w 
second  contract  was  entirely  a  substitution  and  s.iti.ifaction  of  the  uriginaL 

No  difficulty  arises  on  the  procedure  with  respect  to  the  question  of  proof  by  what  IscanuBOOf 
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"writ  or  oath.*    The  one  debt  to  Shepherd  and  Co.  is  substituted  for  the  other, 
re  the  former  debt  is  in  fact  discharged  by  the  second  debt.   The  second  debt  was 
to  usurp  the  place  of  the  preceding,  that  is,  to  be  a  discharge  of  the  preceding  one. 
b3ing  so,  I  have  no  hesitation  in  arriving  at  the  conclusion  which  the  circumstances  of 
plainly  point  out  as  the  true  conclusion  of  the  matter,  viz.  that  the  first  debt  is  gone, 
the  attempt  to  prove  upon  it  must  be  defeated.    I  think,  therefore,  this  appeal  must  be 
~,  and  dismissed  with  costs. 
COLONSAY. — My  Lords,  I  am  of  the  same  opinion.    It  appears  to  me,  that  this  double^ 
if  I  may  so  call  it,  which  is  made  here,  is  not  consistent  with  the  original  arrangement 
the  piurties ;  and  if  it  had  been  intended  by  Shepherd  and  Co.  to  retain  this  security,  I 
was  their  duty,  when  corresponding  with  the  Glasgow  houses,  to  tell  them  that  in  the 
matters  which  then  had  arisen  they  intended  to  do  so.   But  they  did  not  make  any 
'oQ  of  th^  sort ;  and  therefore  I  thtntc  it  is  quite  clear,  that  the  bills  which  are  now  the 
ofdaim  were  underatood  to  be  superseded,  or  discharged,  by  the  retirement  of  those  bills, 
-'  of  the  proceeds  of  the  new  bills, 
die  point  «4iich  has  been  raised  by  Mr.  Anderson  to-day  upon  the  question  whether  any 
competent  except  by  "  writ  or  oath,"  I  certainly  have  no  doubt  upon  it.    If  this  had 
mere  claim  upon  the  bills  without  any  appearance  of  prior  transactions,  or  dealings  between 
,  the  case  would  have  been  quite  clear,  but  upon  the  statement  of  the  pursuer  on  the 
which  is  met  by  the  statement  of  the  defenders,  it  appears  very  clearly  that  there  were 
between  the  parties,  and  that  there  was  a  character  of  agency  between  them.   And  the 
really  comes  to  this,  whether  under  the  circumstances  under  which  these  bills  were  in 
of  Shepherd  and  Co.,  they  were  to  be  regarded  as  bills  retired,  or  as  a  security  which 
entitled  to  retain  in  their  hands.    That  is  not  to  be  determined  by  a  reference  to  "  writ 
It  is  a  matter  of  proof,  and  from  the  evidence  before  us  I  think  there  is  no  doubt  as 
.  state  of  the  case ;  and  that  therefore  this  appeal  ought  to  be  dismissed  with  costs. 
Cairns. — My  Lonls,  I  also  concur  in  what  has  been  stated  by  my  noble  and  learned 
There  is  no  occasion  to  examine  any  of  the  eeneral  principles  of  law  upon  this  subject, 
:  referred  to  in  the  argument  at  the  bar,  and  which  are  beyond  all  doubt.    The  whole 
turns  on  the  particular  facts  and  circumstances  of  this  case.    1  do  not  propose,  after 
fallen  from  my  noble  and  learned  friends,  to  trouble  yoar  Lordships  again  with  those 
It  appears  to  me  perfectly  clear  h-om  the  correspondence  and  from  the  account  in  this 
:  the  intention  and  understanding  of  all  the  parties  was.   The  operation  which  Shep- 
Co.  were  asked  to  perform  by  means  of  funds  to  be  by  them  provided  in  London,  was 
V  from  circulation  those  bills  which  were  supposed  to  be  in  circulation  in  London,  to 
'  to  them  as  bills  constituting  a  claim  against  any  one  whatever,  and  in  return  for  that 
the  two  Glasgow  houses  were  to  furnish  Shepherd  and  Co.  with  new  bills  to  be  ac- 
one  or  other  of  the  two  firms  on  the  footing  that  the  old  bills  were  withdrawn,  and  in 
e  of  that  arrangement  the  new  bills  were  drawn.    It  appears  to  me,  that  it  was  entirely 
ought  which  has  prompted  the  house  of  Shepherd  and  Co.  to  think  that  they  were 
to  hold  the  old  bills  for  the  purpose  of  constituting  a  second  claim.    It  was  not  the 
between  the  parties.    I  therefore  think  the  claim  ought  to  fail. 


IiUerhcutors  affirmed^  and  appeal  dismissed  with  costs. 

Agenist  Murray,  Beith,  and  Mtirray,  W.S. ;  John  Graham,  Westminster.— 
AgmtSt  Maconochie  and  Hare,  W.S. ;  Loch  and  Maclauipn,  Westminster. 
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MAY  9,  1870. 


Mrs.  Margaret  Eliza  Fairlie,  now  Ferguson,  Ap^ellant.v.  William  I 
Hay  Newton,  Respondent. 

Mrs.  Ferguson,  Appellant^  v.  W.  D.  O.  Hay  Newton,  Respondmt. 


FRANas  T.  S.  Hay  and  Others,  AppeUants,  v,  W.  D.  O.  Hay  NEW 
Re^omutnt. 


Entail — Reserved  Power — Heir  g^ntin?  bond  of  provision  on  deathbed — ^Terce — Localitj 
Mtf  Juir  a/  entail  in  possession,  validly  granted  a  bond  of  annuity  under  the  Aberdeen  j 
favour  of  his  wife  in  1 860,  /«  1 86 1  he  executed^  under  the  Rutherfurd  Act.,  a  new  eiUn 
consent  of  the  next  heirs,  and  in  his  affidavit  he  stated,  that  nt>  bond  of  provision  that  i 
affecting  tike  estate.  Both  entails  excluded  terce,  and  reserved  power  to  the  heir  to  maJct 
sion  for  widows  by  way  of  locality  and  for  children.  On  deathbed  AK,  -without  notid 
previous  bond  of  annuity,  granted  a  deea  of  locality  to  his  wife,  and  a  bond  of  provistM 
younger  children.    The  heir  at  law  having  raised  an  action  of  reduction  of  all  the  three  1 

Held  (affirming  judgment),  (i).  That  N.  could  not  be  deemed  to  hat'e  executed  thedeedseJU 
and  of provision  to  children  under  a  faculty  or  power,  and  that  the  heir  was  entitled  to  I 
them  ex  capite  lecti ;  (2).  That  the  bond  of  annuity  had  been  revoked  by  the  re^lailiii^\ 
estates;  (3}.  That  during  the  interval  of  re-entailing  the  estates  {which  hefiouadhmi 
do)  the  widm^s  terce  dia  not  attach. , 

These  were  three  appeals  from  the  judgment  of  the  First  Division  of  the  Court  of  S 
arising  out  of  the  construction  of  the  entails  of  the  estate  of  Newton,  and  bonds  of  pR 
granted  by  the  late  John  Stuart  Hay  Newton  of  Newton,  the  father  of^  the  resp<MideiU:,  V 
Drummond  Ogilvy  Hay  Newton  of  Newton,  who  is  the  heir  of  entail  in  possession.  Tl 
Mr.  Stuart  Hay  Newton  died  in  1863,  and  when  on  his  deathbed  he  executed  thefal 
deeds  : — First,  a  deed  of  locality  binding  his  heirs  toinfeft  his  wife,  Mrs.  Hay  Newton,inl 
durinfjT  all  the  days  of  her  life  in  certain  locality  lands  specified  in  the  deed ;  second,  a  b 
provision  in  favour  of  his  younger  children  for  /400a  In  i860  he  had  also  executed  a  h 
provision  and  annuity  in  favour  of  his  wife  for  ^^500  a  year,  purporting  to  do  so  under  the] 
of  the  Aberdeen  Act.  The  respondent,  the  heir  of  entail,  raised  three  several  actions  to  i 
these  deeds.  The  first  action  was  to  reduce  the  deed  of  locality,  the  second  to  reduce  the 
of  provision  in  favour  of  the  granter's  wife  under  the  Aberdeen  Act  The  third  actioa  4 
reduce  the  bond  of  provision  in  favour  of  the  two  younger  children.  As  to  the  first  actia 
original  entail  of  the  estate  of  Newton  contained  a  clause  to  this  effect,  "  reserving  and  fl 
ing  always  furth  and  from  the  said  clauses  irritant  full  power  and  liberty  to  me  and  thesaid 
and  members  of  tailzie  above  mentioned,  to  grant  liferent  infeftments  to  my  lady  and  tbeirl 
and  husbands  by  way  of  locality  allenarly  in  lieu  of  their  terce  and  ctmrtesie,  from  which  th 
hereby  excluded,  not  exceeding  a  third  part  of  the  said  lands  and  others,  so  far  as  the  si 
free  and  unaffected  for  the  time  with  former  liferents  and  real  debts,  and  after  deductiw  1 
annual  rents  and  personal  debts  that  do  or  may  affect  the  same ; "  and  there  was  a  likeexa 
of  provisions  for  uie  younger  children.  The  pursuer  contended,  that  Ais  deed  was  execnb 
deathbed,  and  it  was  invalid,  whereas  the  ddender  contended,  that  snch  bond,  being  nude  1 
the  facul^  above  contained,  it  was  excepted  out  of  the  law  of  deathbed.  As  to  the  second  « 
Ae  validity  of  the  bond  of  provision  to  the  heir  of  entail's  wife  under  the  Aberdeen  Act,  the 
suer  contended,  that  the  bond  was  not  delivered  till  within  six  days  of  the  granter^  death) 
while  he  was  on  his  deathbed,  and  that  the  bond  was  revoked  by  a  deed  of  entail  executed  t 
grantor  in  1861,  which  conveyed  the  estate  to  the  pursuer  free  from  any  such  burden ;  and  fl 
over,  under  the  Rutherfurd  Act  the  power  to  grant  such  bonds  was  taken  away  from  ■ 


1  See  iwevious  report  5  Macph.  1056  :  39  Sc.  Jur.  594.  S.  C  L.  R.  2  Sc.  Ap.  13 :  ^ 
H.  L.  66;  42  Sc.  Jur.  404. 
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poiscssing  under  deeds  of  entail,  executed  subject  to  the  latter  Act,    On  the  other  hand,  the 
•idow  contended,  that  the  appellant  was  barred  from  maintaining  his  action  by  having  approbated 
and  taken  advantage  of  the  deeds  of  entail  executed  by  his  father  :  and  further,  that  the  bond, 
being  delivered  at  or  about  its  date,  was  now  valid.    In  the  third  action,  for  setting  aside  the 
btxid  of  provision  in  favour  of  the  younger  children,  the  pursuer  contended,  that,  as  it  was  made 
on  deathbed,  he  was  entitled  to  have  it  reduced ;  while  the  defenders  contended,  that  the  bond 
l«outd  not  be  set  aside  by  the  heir  who  had  approbated  the  deed  of  entail  giving  such  powers ; 
i'lnd,  moreover,  that  the  bond  was  exercised  by  virtue  of  a  faculty,  and  therefore  was  not  affected 
l^ir  the  law  of  deathbed.    The  Lord  Ordinary,  and  afterwards  the  First  Division,  decided  in 
[fcTDor  of  the  pursuer  in  all  the  three  actions,  holding,  that  the  deed  of  locality  was  excluded  by 
[the  law  of  deathbed,  because  the  heir  of  entail  executed  it  qua  owner  of  the  estate  ;  and  that  the 
ncoA  of  provision  in  favour  of  the  wife  was  evacuated  by  the  execution  of  the  entail  of  1861 
rnd  lastly,  that  the  provision  to  younger  children  was  also  reducible  by  the  respondent  for  a 
timilar  reason  to  that  which  affected  the  deed  of  locality. 

Sir  R.  Paitmr  (^.C,  and  Anderson  Q.C.,  for  the  appellant,  Mrs.  Ferguson,  and  the  younger 
diiidren. — i.  As  to  the  deed  of  locality.  The  deed  cannot  be  challenged  ex  captte  Ucti,  because 
Bras  granted  under  a  reserved  power  or  faculty.  It  is  competent  to  exercise  such  a  power  on 
deathbed. — Erslc.  iii.  8,  98  ;  Douglas  v.  Douglas,  2  Br.  Sup.  147  ;  Hay  v.  Seaton^  M.  3246  ; 
Brown  V.  CengUton,  M.  3251  ;  Bertram  v.  Weir,  M.  3258 ;  Buchanan  v.  Buchanan,  M.  3285  ; 
FriHgU  V.  Pringle,  2  Paton,  Ap.  130.  The  deed  of  locality  was  made  in  pursuance  of  the  clauie 
]rf  reservation  in  the  deed,  and  purports  to  be  so  made.  It  is  said,  that  the  full  fiar  of  an  estate 
•UDot  exercise  a  faculty,  and  that  in  the  present  case  the  late  Hay  Newton  executed  the  deed 
■afiar.  But  that  doctrine  only  applies — (i)  where  the  heir  can  obtain  the  estate  without  the  aid 
4f  the  liege poustie  deed  containing  the  power,  that  Is,  when  he  can  make  up  a  title  passing  over 
ike  deed  ;  (2}  where,  although  the  right  of  the  heir  to  the  estate  depends  on  ^  Uege  poustie 
ileed,  he  can  maintain  that  the  deathbed  deed  was  not  an  exercise  of  the  power.  The  doctrine 
does  not  apply  in  cases  where  the  powers  reserved  in  the  disposition  quaUfy  the  heir's  own  title, 
nd  where  it  is  a  condition  of  the  heir's  title,  that  he  shall  recognize  his  ancestor's  title  deed.— 
Bee  cases,  supra;  Ersk.  iii.  8,  98  ;  Bank.  iii.  4,  48  ;  Brodie's  Stair,  516 ;  Forbes  v.  Forbes,  a 
^on,  Ap.  8  ;        Lord  Ivory  in  Aforrir  v.  Tennant,      T).  Moreover,  whatever  may  be 

feud  as  to  the  other  burdens  on  heritage,  provisions  to  widows  and  younger  children  under  the 
Aberdeen  Act  could  be  made  by  an  heir  of  entail  in  possession  while  on  deathbed.  The  Statute 
does  not  expressly  exclude  the  power  of  making  such  dispositions  on  deathbed,  and  it  must  be 
Ire^umed  the  power  exists.  Even  irrespective  of  the  above  arguments,  the  deed  of  locality  is 
Jmid  on  the  ground  of  onerosity,  for  terce  was  excluded  and  the  provision  of  locality  substituted 
—Forbes  v.  Forbes,  2  Paton,  Ap.  8  ;  Campbell  v.  Campbell,  i6th  Dec.  1818,  F.  C. ;  Jackson  v. 
iieurlay,  15  S.  313.  Not  only  was  this  deed  of  locality  a  surrogatum  for  terce,  but  for  the  pre- 
:>i«is  bond  of  provision  granted  in  1860;  at  least  the  deed  of  locality  is  valid  to  the  extent  of  the 
|ffc&  At  the  time  the  old  entail  was  at  an  end  the  wife's  right  to  terce  attached,  and  it  cannot 
M  got  rid  of  afterwards  by  any  deed  to  which  she  was  not  a  party. 

3.  As  to  the  wife's  bond  provision.  If  the  deed  of  locality  is  held  to  be  void,  the  effect  must 
ke  to  set  up  the  bond  of  provision,  for  it  did  not  revoke  the  txmd.  The  bond  contained  a  clause 
di^trasing  with  delivery.  The  bond  being  onerous,  there  was  in  the  circumstances  either 
delivery  or  the  equivalent  of  delivery  of  the  bond,  the  husband  being  the  proper  custodies  for  the 
*ife— Ersk.  i.  2, 44 ;  Bell's  Pr.  §  24 ;  Menzies  on  Conveyancing,  179  ;  Lindores  v.  Stewart,  M. 
17,006 ;  Monro  v.  Monro,  M.  5052. 
If  the  effect  of  reducing  the  deed  of  locality  merely  be  to  set  up  the  bond  of  provision,  then 
heir  cannot  challenge  the  deed  of  locality  except  in  so  far  as  it  gives  the  widow  a  greater 
interest  in  the  lands  than  the  bond  of  annuity  gives.  The  heir  is  not  otherwise  prejudiced  to  a 
peater  extent,  and  he  can  only  object  to  a  deathbed  deed  in  so  far  as  it  prejudices  taim — Mure 
T.  Mure,  1st  June  1813,  F.  C. ;  9th  June  1818,  F.  C. 

3-  As  to  the  provision  for  younger  children,  the  same  arguments  apply  which  have  been  urged 
in  favour  of  the  wife  as  to  the  competency  of  exercising  the  power  or  faculty  on  deathbed. 
The  Lord  Advocate  (Young),  and  Dean  0/  Faculty  (Gordon),  for  the  respondent. 
;  [Lord  Westbury.— We  are  all  satisfied,  that  this  exercise  by  the  late  Mr.  Newton  of  the  right 
tf  nuking  the  deed  of  locality  and  bond  of  provision  for  younger  children  was  not  the  exercise 
of  any  faculty  or  reserved  power,  but  was  the  act  of  one  who  was  full  fiar  quoad  those  points. 
And  you  need  not  address  ytnirselves  to  that  aigument.  But  the  points  left  for  you  to  notice  are 
these,  whether  the  deed  of  locality  might  not  be  good  as  a  substitution  or  surrogatum  for  the 
bond  of  provision,  and  whether  the  effect  of  holding  the  deed  of  locality  invalid  is  not  to  restore 
the  bond  of  provision.] 

_  The  bond  of  provision  was  never  delivered  to  the  wife.  It  was  never  seen  by  or  known  to  her 
[ill  she  was  told  it  was  superseded.  The  husband  still  had  right  to  revoke  it,  and  he  did  revoke 
it*  Even  if  the  bond  be  taken  to  have  been  so  delivered,  it  did  not  confer  any  vested  right  or 
interest  upon  her  so  as  to  imvent  the  husband  executing  a  new  entail  with  the  legal  consents. 
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The  Rutherfiird  Act,  ii  and  12  Vict.  c.  36,  §  12,  put  an  end  to  the  heir  of  entail  granting  sodi 
bonds  of  provision  ;  and  the  granter  did  not  taks  advantage  of  the  subsequent  enactment  in  16  ^ 
a^ld  17  Vict.  c.  94,  §  12,  which  would  have  enabled  him  to  the  bond  of  provision  atiit. 
Moreover,  the  granter,  in  an  affidavit  made  in  1861,  stated,  that  there  was  no  such  htxad  of  pro- 
vision then  in  existence  ;  shewing,  that  he  had  absolutely  revoked  and  put  an  end  to  it  Tfa« 
bein^  so,  the  deed  of  locality  cannot  be  deemed  a  substitution  or  surrogatum  for  the  bond  tf 
provision,  which  was  then  finally  at  an  end,  and  the  same  as  if  it  had  never  been  executed. 

Cur.  adv.  vmU, 

Lord  Chancellor  Hatherley. — My  Lords,  in  this  case  there  are  several  appeals  ariiii^ 
in  three  different  actions,  the  subject  matter  of  the  several  appeals  being  this  :  Mr.  Hay  Newtoa 
deceased,  was  an  heir  of  entail,  under  an  entail  which  had  been  substituted  under  the  Rutberfura 
Act  for  a  certain  other  tailzie  which  had  existed  since  the  year  1724,  by  which  the  lands  in  ques- 
tion in  entail  came  to  Mr.  Hay  Newton.  Mr.  Hay  Newton,  before  the  Rutherfurd  Act,  and 
whilst  he  was  heir  under  the  old  deed  of  tailzie  of  1724,  executed  a  bond  of  provision  in  favour 
of  the  appellant,  his  wife,  who  has  since  married  again,  and  by  that  bond  of  provision  he  second 
to  her  an  annuity  of  a  certain  amount,  which  bond  of  provision  he  was  competent  to  execute, 
virtue  of  the  provisions  of  the  Aberdeen  Act.  It  was  a  provision  to  take  enect  after  his  decease 
The  bond  which  he  so  executed  remained  in  his  custody  until  very  shortly  before  his  decease,  n 
the  time,  indeed,  when  another  instrument  was  executed,  upon  which  also  a  question  anses  m 
the  present  case.  The  instrument  having  been  thus  executed  under  the  Aberdeen  Act,  be  ]■«■ 
ceeded  subsequently,  under  the  Rutherfurd  Act,  to  make  a  new  arrangement  (if  I  ma^  so  ten 
it)  of  the  tailzie,  with  the  concurrence  of  those  who,  under  the  RuthOTurd  Act,  are  directed  9 
concuri  namely,  the  other  succeeding  heirs  of  tailzie,  and  by  Uie  new  entail  there  was  resemdi  ■ 
power,  by  deed  of  locality,  of  making  provision  for  the  widow,  to  a  certain  extent,  and  there  w 
also  reserved  a  power  of  making  provision  for  the  children  of  the  marriage. 

This  being  so,  he  executed  an  instrument,  which  is  confessedly  an  instmment  on  deathbed,b; 
which  he  made  provision  by  way  of  locality  for  his  widow.  And  he  executed  also  a  certain 
instrument  of  provision  for  the  children,  as  to  which  a  single  question  arises,  which  is,  vbetbcr 
or  not  the  in.strument  which  he  executed  is  to  be  exempted  from  the  law  of  deathbed,  in  con* 
quence  of  its  being  executed  by  virtue  of  a  faculty,  and  not  by  virtue  of  the  interest  of  Mr.  Hay 
Newton  in  the  estate.  The  question  as  regards  his  widow  goes  further  than  that,  because,  as 
regards  the  widow,  the  question  is  raised  (as  it  is  by  the  children)  of  its  being  a  deed  of  locality 
exempted  from  the  law  of  deathbed,  in  consequence  of  its  beiog  executed  by  the  way  of  facahj, 
not  by  way  of  interest  in  the  estate.  And  further  than  that,  she  says,  that  the  act  wasnottotfae 
prejudice  of  the  heir ;  and  she  relies  upon  two  grounds,  namely,  first,  that  the  deed  of  localit)', 
being  a  substitute  for  the  bond  of  provision,  was  founded  upon  onerous  conditions  and  caa- 
siderations.  And  further,  she  says  she  is  entitled  to  the  ri|;ht  of  terce  in  certain  lands,  panitf^ 
lands  in  question,  which  arain  would  have  the  effect  of  givmg  a  validity  to  the  deathbed  pnnisioii 
which  otherwise  confessedly  it  would  not  have,  i  say  confessedly,  subject,  of  course,  to  [be 
previous  question,  whether  or  not  he  executed  it  by  virtue  of  the  faculty. 

This  being  so,  the  decisions  of  the  Court  in  Scotland  had  been  adverse  to  Mrs.  Hay  Newton 
and  they  have  been  adverse  also  to  the  children.  They  have  been  adverse  to  the  children  upn 
the  one  single  point  which  I  have  referred  to,  but  they  have  been  adverse  to  Mrs.  Hay  NertoB 
on  all  the  points  she  raised  in  the  discussion.  The  question  now  before  your  Lordships  is, 
whether  or  not  that  decision  of  the  Lord  Ordinary,  and  ttie  subsequent  decision  of  the  Court  of 
Session,  should  or  should  not  stand  ? 

Now,  under  the  original  tailzie  of  1724,  I  believe  there  has  been  no  dispute  or  question  befort 
us  as  to  the  validity  of  the  bond  of  provision  per  se  under  the  Aberdeen  Act,  supposing  tliit 
instrument  to  be  a  still  existing  instrument,  supposing  it  to  have  been  delivered  originally,  and 
having  been  delivered  to  have  remained  uncancelled  and  unaffected  by  anything  that  subsequently 
too'i  place.    There  is  a  question,  no  doubt,  as  to  whether  or  not  the  instrument  was  ever  duly  | 
delivered,  inasmuch  as  it  is  said,  that,  after  its  execution,  when  it  was  duly  attested,  it  remained  | 
in  the  custody  of  Mr.  Hay  Newton.   It  was  never  in  a  literal  sense  handed  over  to  the  widow;  ; 
but  shortly  before  his  death,  after  the  execution  of  the  deathbed  provision,  be  sent  the  bond  bf 
his  agent,  Mr.  Dalgleish,  to  Mrs.  Newton,  or  rather  Mr.  Dalgldui  himself  subsequoitly  sent  die  ' 
bond  to  her,  with  a  letter  in  these  terms : — "  As  I  understand  that  Mr.  Newton  wishes  that  yon 
should  see  the  former  bond  of  provision  and  annuity  in  your  favour,  which  is  now  supersededbf 
the  deed  of  locality  which  I  send  you  to-day,  the  form  of  providing  for  the  annuity  has  been 
altered,  in  consequence  of  the  new  deed  of  entail  having  been  granted  subsequent  to  the  Rather^ 
furd  Act  having  been  passed,  which  provides,  that  the  Aberdeen  Act  shall  be  inapplicable  to  soch 
deeds  of  entail."   And  he  sends  the  oond  accordingly.    It  is  only  in  that  mode,  that  the  bond 
was  ever  handed  over  to  Mrs.  Newton.    Now,  as  regards  the  question  of  delivery,  it  bas  not 
appeared  to  me  very  material  whether  it  is  considered,  that  the  deed  was  delivered  or  not,  if  it 
were  revoked.   Being  an  instrument  to  take  effect  after  death,  by  the  law  of  Scotland  theinstn- 
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vas  revocable,  and  the  question  is,  whether  or  not  in  effect  the  testator  had  revoked  the 
-J.  I  consider  it  right  to  deal  with  this  bond  in  the  first  instance,  as  it  is  the  first 
tut  in  point  of  date  up<Hi  which  any  question  arises,  and  the  mode  in  which  it  has  to  be 
nth  has,  of  course,  some  efiect  upon  the  consideration  of  the  subsequent  instrumeat  of 

,  vitb  regard  to  this  instrument,  it  not  only  vas  kept  by  Mr.  Hay  Nevton  in  his  own 
and  was  never  parted  with  until  it  was  lianded  over  to  Mr.  Dalgleish  in  the  mode  I 
jost  described,  with  a  letter  saying,  that  it  bad  been  superseded,  but  the  conduct  of  Mr. 
has  been  considered  by  the  learned  Judges  in  Scotland,  and  i  think  justly  so  considered, 
operated  distinctly  as  a  revocation,  it  being  within  his  power  to  revoke  it  by  this  bohd  of' 
Because  what  took  place  was  this :  in  order  to  avail  yourself  of  the  Rutherfurd  Act,  it 
saryto  specify  all  the  obligations  which  exist  upon  theestateat  the  time  that  the  operation 
~med  of  re-settling  and  re-arranging  the  tailzie  in  compliance  with  the  Rutherfurd  Act. 
'umbent  upon  the  party  so  making  the  re-settlement  to  specify  all  the  instruments  which 
it,  LQ  order  that  he  may  preserve  those  instruments  with  the  consent  and  approbation  of 
rtose  concurrence  is  necessary  to  enable  hiin  to  make  the  re-seitlement ;  of  course  the 
ttce  of  what  charges  were  or  were  not  affecting  the  property  would  be  an  item  of  insport- 
niriBg  consideration'  on  the  part  of  all  those  who  were  asked  to  acquiesce  in  the  re- 
L  Accordingly  a  statement  was  made  by  him  on  oath,  which  seems  to  have  been 
inconsequence  of  there  being  some  infants  concerned  in  the  consent  given  to  the 
zt,  and  the  intervention  of  the  Court  being  necessary  in  that  respect.    He  made  an 
,  in  which  he  distinctly  stated,  that  there  was  no  bond  of  provision,  and  that  there  were 
Its  whatsoever  affecting  the  estate  other  than  some  which  he  then  referred  to,  but 
V  omitting  the  mention  of  any  instrument  of  this  description.    That  declaration  was  made 
distinctly,  advisedly,  and  solemnly,  and  is  wholly  inconsistent  with  any  intention  on  his 
ttiat  this  instrument  should  remain  as  one  having  any  effect 
'3  view  I  concur  entirely  with  the  judgment  which  has  been  pronounced  in  the  Court 
by  Lord  Currichill,  which  was  the  unanimous  decision,  I  believe,  of  all  the  Judges.  In 
sion  he  makes  these  observations  : — "  That  provision  would  have  been  effectual  in  virtue 
provisioas  in  the  Aberdeen  Act,  if  the  granter  had  continued  to  hold  the  estate  exclusively 
title  upon  which  it  was  possessed  by  him  at  the  date  of  that  bond,  and  if,  moreover,  he 
OTifvokjd  or  innovated  that  provision.    But  that  bond  contained  merely  a  mortis  causd 
'  n,  which  thj  granter  could  render  ineffectual  at  any  time  by  destroying  it,  by  revoking  it, 
otherwise  indicating  his  intention  that  it  should  be  inoperative,  and  in  my  opinion  he  did 
by  granting  the  deed  of  17th  July  1861,  and  by  the  proceedings  under  which  he  obtained 
to  grant  it    Although  the  restrictions  which  were  imposed  upon  the  owner's  right  by 
entails  of  1724  and  1842  were  continued  by  the  deed  of  1S61,  and  some  other  restric- 
ere  added,  yet  it  vas  expressly  declared  by  that  deed,  that  the  granter  himself,  and  his 
<if  tailzie,  should  henceforth  enjoy  and  possess  the  said  lands,  barony,  and  others,  by  virtue 
~  present  tailzie  and  infeftments,  rights  and  conveyances,  to  follow  herenpon,  and  by  no 
tight  01  title  whatsoever.'^   He  refers  also  to  an  affidavit  which  had  been  made,  and  he  says. 
'  affidavit  is  dated  4th  of  June  1863,  and  it  sets  forth,  chat  Mr  Newton  appeared,  and 
ttlemnly  sworn  and  interrogated,  deponed  inter  alia, "  there  are  no  provisions  to  husbands, 
or  children,  affecting,  or,  that  may  be  made  to  affect,  the  fee  of  the  said  entailed  lands  or 
and  th3  heirs  of  entaiL" 
^)pears  to  me,  therefore,  that  in  that  state  of  circumstances,  Mr.  Hay  Newton,  having  the 
of  declaring  the  bond  to  be  at  an  end,  and  having  made  that  solemn  declaration,  that  no 
^d  existed,  must  be  taken  to  have  exercised  that  power  of  control  which  he  had  over  the 
t,  and  in  that  respect  to  have  destroyed  the  instrument  he  had  so  executed.  N  0  doubt, 
tiine  be  did  so,  he  was  contemplating  the  executing  of  a  deed  of  locality.    It  is  an  unfor- 
circumstance  as  regards  the  lady,  that  that  deed  was  not  executed  until  it  was  too  late, 
[vohably  contemplated,  by  executing  that  deed  of  locality,  to  make  the  same  provisions 
ae  had  made  by  the  bond.    And  he  therefore  probably  thought  himself  Justified  in 
the  fcmner  instrument,  and  he  thought  himself  justified  in  saying  solemnly  upon  oath, 
d  banded  over  the  estate,  free  from  any  instrument  or  provisions  whatsoever^  reserving 
as  he  did  die  right  of  making  the  provision  he  desired  for  his  widow  by  a  deed  of 
,  «i:h  as  he  afierwjurds  attempts  to  execute.   Then,  that  being  so  as  regards  the  bond  of 
00,  die  first  question  that  arises  as'to  the  deed  of  locality  providing  for  the  widow,  and 
\  making  [H'ovision  for  the  children,  is,  whether  they  can  be  tnaintained,  although  executed 
iibed,  on  the  ground,  that  they  were  executed  by  virtue  of  a  power  reserved  to  Mr. 
under  the  entail,  and  not  by  virtue  of  an  authority  which  he  himself  held  and  possessed 
owner  of  the  estate  in  tail. 

»i  the  learoed  Judges  have  pronounced  their  opinion  in  the  Court  below,  which  seems 
-  OD  accurate  reasoning,  although  that  reasoning  may  be  somewhat  refined,  as  it  always 
^  these  questions  of  feuilil  holdmg.   The  reasoning  proceeds  upon  grounds  analogous  to 
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those  upon  which  the  English  Courts  have  acted  at  times  with  great  refinement  als<^namelT,the 
distinction  between  power  and  property.  The  question  is  simply  this :  A  deed  (tf  tailzie  being 
executed,  and  fetters  being  created  and  imposed  upcm  all  those  who  came  under  the  entail  ^ 
virtue  of  the  provi«on  of  tauUue  with  reference  to  dealing  with,  and  alienating  the  estate— lookig|< 
to  the  instniment  to  see  in  what  respects  the  powers  which  as  fiars  they  would  otherwise  have  biij 
over  the  property  were  thereby  fettered  and  restricted,  you  find  that  they  are  fettered  and  restriculJ 
in  regard  to  a  variety  of  charges  and  burdens,  which  it  is  impossible  for  them,  in  consequence  | 
restrictions  created  in  the  deed,  to  give.  That  being  so,  certain  descriptions  of  burden,  amongst; 
others,  this  right  of  burdening  the  estate  on  behalf  of  the  widow  and  children,  is  reserved— it; 
other  words,  it  is  not  fettered.  The  fiar  has  all  the  rights  incident  to  complete  ownership  of  thtfi 
estate,  except  so  far  as  they  are  fettered  and  restricted.  Whatever  you  do  not  find  fettocd  ud: 
restricted  is  a  part  of  the  original  right,  which,  not  being  fettered  or  restricted,  may  be  exercised, 
and  accordingly,  if  you  say,  (and  our  law  allowed  such  a  provision,)  1  hand  over  this  estate  tft: 
such  a  person  with  full  and  ample  authority  to  do  such  and  such  acts,  but  with  complete  restiic-; 
tion  and  obligation,  on  the  other  hand,  against  the  doing  of  other  acts,aU  that  you  leave  bimdie: 
power  to  execute  is  that  part  of  the  ownership  which  you  have  not  restricted,  and  is  not  a  put 
of  any  new  estate,  or  interest,  or  power,  or  authority,  which  you  create  or  add  as  a  new  power  v 
authority  to  the  interest  with  which  you  invest  him.  For  instance,  if  you  give  him  an  estaufo 
life,  and  you  give  himthepownof  burdening  the  inheritance  with  charges  for  his  wile  aori' 
children,  you  bare  then  created  a  life  interest,  and  you  have  superadded  to  the  lif^  inteiatt 
power,  but  if  you  give  him  the  entire  interest  as  is  done  in  this  instrument  of  tailzie  restiicid 
only  in  certain  particulars,  then,  in  every  particular  in  which  you  have  not  restricted  it,  Ac 
entire  interest  remains.  It  appears  to  me  to  be  perfectly  plain,  following  as  an  inevitable  logiol 
consequence,  that  this  gentleman,  in  whatever  capacity  you  look  upon  him,  is  not  lakio;  i 
power  superadded  to  any  limited  interest  which  exists,  but  is  taking  a  large  and  diqnstnc 
interest  over  the  whole  ^operty  limited  only  in  certain  respects,  and  in  every  other  respect, 
where  not  so  limited,  existing  as  the  full  power  and  authority  which  every  landowner  has  dte 
right  to  exercise. 

Now,  in  that  state  of  things,  the  heir  has  a  right  to  complain  of  what  has  been  here  done. 
The  heir  cannot  complain  of  any  exercise  of  a  faculty  which  has  been  granted  to  another  perstM 
in  addition  to  another  lesser  estate  which  has  been  granted  to  him,  because  he  is  not  the  bar  of 
the  person  who  is  executing  the  instrument ;  he  is  the  heir  of  the  person  who  created  the  life 
interest,  but  he  is  not  the  heir  of  the  person  who  has  the  life  interest  to  which  the  power  has  bees 
superadded.  But  here  Mr.  Hay  Newton,  exercising  that  authority  which  remained  in  Inu 
unfettered  and  unrestricted,  has  effected  a  disposal  of  the  estate  by  an  instrument  executed  m 
deathbed,  which  was  to  the  jH^judice  of  blm  who  would  succeed  him  as  fiar  under  the  sane 
tailzie  under  which  his  ancestor  held.  In  this  state  of  circumstances,  this  gentleman,  the  h«r  d 
tailzie,  who  was  the  successful  party  in  the  Coiut  below,  had  a  right,  as  it  seems  to  me,  to  qiuurd 
with  and  reduce  the  instrument  which  was  executed  by  Mr.  Hay  Newton  upon  his  deithbcl 
against  the  interest  of  the  perscm  claiming  under  him  as  heir. 

The  case  of  PringU  v.  Pringle,  which  has  been  referred  to  in  the  argument,  is  a  very  dor 
case,  and  there  is  only  one  case,  that  of  Forbes  v.  7s?r^,  which  for  a  moment  created  anydmbt 
or  difficulty  in  my  mind  on  the  point.  The  case  is  referred  to  by  Lord  Curriehill,  and  to  tbote 
who  are  better  actjuainted  with  the  whole  system  of  the  administration  of  the  Scotch  law  than  I 
profess  to  be,  it  will  probably  present  itself  in  so  clear  an  aspect  as  not  to  require  any  furtber 
notice.  That  case  was  simply  this:— A  Mr.  Forbes  executed  an  instrument  upon  his  marnagd 
by  which  he  gave  a  liferent  interest  to  himself  and  his  wife,  and  he  then  reserved  such  an  amoont 
of  interest  to  himself:  as,  according  to  the  whole  purport  and  the  effect  of  the  deed,  (the  snlM- 
queot  limitation  being  to  the  heir  of  the  marriage,)  would  have  left  undoubtedly  Mr.  Forbes 
able  to  execute  any  instrument  whatsoever,  which,  as  regards  third  persons,  would  pass  the 
estate,  but  he  had  also  in  that  instrument  covenanted,  that  he  would  not  execute  as; 
instrument  whatever,  which  would  bind  or  affect  the  estate  as  against  the  heir,  and  zs 
between  himself  and  the  heir,  he  was  bound  by  that  engagement.  In  the  case  ctf  foriai- 
Forbes^  it  is  said,  "  Lord  Forbes,  the  father,  entered  into  an  antenuptial  contract  of  nuni^ 
with  his  wife,  Dorothea  Dale,  by  which  he  bound  and  obliged  himself  to  infeft  and  seitt  hon 
and  the  said  Dorothea  Dale,  and  the  longest  liver  of  them  in  liferent,  for  her  liferent  use  alienist 
and  the  heirs  male  to  be  procreated  betwixt  them,  in  fee.  Further,  by  this  contract,  Lom 
Forbes  put  himself  and  his  heirs  under  a  limitation  not  to  alter  the  order  of  succession,  noreveo 
to  contract  debt  in  prejudice  of  the  heir  of  the  marriage.  A  reserved  power  is  made  in  ^^'^ 
of  Lord  Forbes,  any  time  in  his  lifetime,  et  etiam  in  articulo  mortis^  to  make  such  iMt>visit)D  for 
his  said  younger  child  or  children  as  he  may  thmk  fit,  not  exceeding  ;^3ooa  In  case  Um 
Forbes  should  die  without  making  such  provision,  it  was  declared  lawful  for  Lady  Forbes  to 
exercise  the  power.  Lord  Forbes,  nine  days  before  his  death,  and  when  on  deathb«l,  eiccotM 
three  bonds  of  provision  in  favour  of  his  three  daughters.  The  heir  at  law  resisted  the  pay"** 
of  these  bonds  on  the  head  of  deathbed,  .and  the  Court  <^  Session  susuined  his  deface,  'i* 
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I  Moose  of  Lords  reversed  this  judgment,  and  declared  that  the  bond  of  provision  in  question 

Ibving  been  granted  in  execution  of  a  faculty  reserved  in  the  contract  of  marriage,  the  exception 
«f  deathbed  did  not  lie  either  against  the  principal  sum  of  ^2000  or  the  annualrents  or  interests 
ttereol"  And  then  it  is  said,  this  case  of  Forhes  is  referred  to  by  Erskine  as  supporting  the 
ijlKtrine,  that  an  heir  who  accepts  a  disposition  qualified  by  a  reserved  faculty  cannot  challenge 
■Ib  the  head  of  deathbed  a  deed  executed  in  virtue  of  the  faculty.  But,  as  is  jusdy  said  in  the 
■es>ondent*s  case,  the  argument  for  the  younger  children  was,  that  it  was  an  onerous  stipulation 
pu  an  obligation  undertaken  on  his  part  for  a  most  valuable  consideration,  the  marriage  portion 
Mvanced  by  Lady  Forbes^s  father.  And  having  made  this  provision,  by  which  he  so  bound 
buelf,  as  between  himself  and  the  heir,  and  the  heir  having  homologated  the  instrument  and 
ben  the  benefit  of  it,  because  by  means  of  that  instrument  the  fiar  was  prevented  from  burden- 
■ftbe  estate^  as  between  himself  and  the  heir,  and  if  he  had  aliened  the  e3tate  by  the  power 
puch  he  possessed  doing  so  as  regarded  third  persons,  he  still  could  have  been  sued  by  the 
hir  in  respect  of  the  value  of  the  property— the  heir,  having  taken  this  advantage,  was  not  to  be 
wmittcd  to  assert,  that  a  right  which  had  been  reserved  by  the  very  instrument  conferring  the 
^gbt  upon  the  heir,  should  not  be  exercised  in  the  manner  in  which  the  fiar  had  propos«i  to 
tttfcise  iL  I  apprehend  that  was  the  true  answer  to  that  case,  and  that  there  cannot  be  any 
'rfoubt,  that  in  this  particular  case  the  provisions  made  by  Mr.  Hay  Newton  had  been  made  out 
if  die  full  and  complete  ownership  which,  as  it  appears,  he  possessed,  and  had  not  been  made 
If  virtue  of  any  faculty,  and  are,  therefore,  to  the  prejudice  of  the  heir.  And  being  to  the 
fRiudice  of  the  heir,  the  deed  must  fail  to  prevail,  either  as  regards  the  provisions  for  the 
duklren,  or  the  provisions  for  the  widow. 

Then,  it  is  said,  that  the  bond  of  provision  existing  made  some  difference  with  regard  to  the 
provision  for  the  widow  by  the  deed  of  locality.  I  think  that  has  been  sufficiently  disposed  of 
when  the  bond  itself  has  been  destroyed.  Therefore  I  need  not  pursue  the  case  as  regards  the 
hood.  Holding  the  bond  to  have  been  revocable  and  revoked,  of  course  it  could  have  no  influence 
fts  supporting  the  deed  of  locality. 

But  then  a  question  has  arisen  which  required  a  little  more  looking  into,  namely,  with  regard 
to  the  lady's  right  of  terce.  I  think  that  with  regard  to  all  the  lands  exceptmg  two  small 
pTDperties  called  Long  Newton  and  Kidlaw,  the  whole  property  was  held  upon  iiutniments  which 
nlly  and  completely  and  directly,  and  by  ttie  terms  of  the  instrument,  excluded  the  Lady  from 
Kne.  With  refierence,  however,  to  those  particular  land^  they  are  in  {a  somewhat  peculiar 
Positioii,  viz.  this :  There  was  a  moment  undoubtedly  in  which  thcr^  existed  in  the  husband,  Mr. 
Hay  Newton,  unentailed,  and  it  is  upon  that  instant  of  time  that  ue  lady  places  her  hand,  and 
nys,  Then  and  there  my  right  of  terce  arose,  and  nothing  could  subsequently  be  done  to  affect 
tiut  right  of  terce.  But  one  is  obliged  to  look  at  the  circumstances  to  see  in  what  manner  this 
pri^>eny  was  for  a  short  position  of  time  in  the  possession  of  the  husband.  Now,  It  was  in  this 
«ay;  AU  that  was  intended  to  be  done  was  this.  A  disentailing  took  place  irithreferoice  to  these 
bnds  in  question,  accompanied  by  an  express  obligation  on  the  part  of  Mr.  Hay  Newtcm,  that 
dw  property  should  be  re-entailed. 

loat  obligation  is  expressed  in  a  letter  in  which  we  find,  that  Mr.  John  Stuart  Newton  presented 
mappUcatioD  to  the  Court  of  Session  for  disentail  of  the  said  part  of  the  pasture  lands  of  Kidlaw 
tod  Loi^ewton  mentioned  in  the  preceding  article.   Mr.  James  Webster,  S.S.C.,  was  appointed 
bitor  ad  liiem  in  that  application  on  behalf  of  Francis  John  Stuart  Hay,  the  second  son  of  the 
yetilioQer,  being  the  second  consenting  heir  (he  was  then  an  infant).   The  disentail  was  carried 
ttno^  after  the  petitioner  had  granted  to  Mr.  Webster  a  letter  in  the  terms  following:— 
*'EaSthirgkj  19  Atkail  Cracen/,  5M  J^une  1863.— To  James  Webster,  Esq.,  S.S.C.— Sir,— With 
Rfereoeetothe  petition  presented  by  me  to  the  Court  of  Session  on  13th  March  last  for  approval 
of  the  instninient  of  disentail  of  those  puts  of  the  pasture  lands  of  Kidlaw  and  Lcmgnewton 
tbeieia  specified,  and  for  authoHty  to  upUft  the  balance  in  the  hands  of  the  trustees  under  the 
Newton  Estate  Act  (4th  and  5th  Victoria,  chapter  33)  also  therein  specified,  I  hereby  undertake 
flut  tlie  whole  of  the  lands  above  referred  to,  with  the  exception  01  as  much  thereof  as  will  be 
equal  in  value  to  ^1000,  being  the  balance  of  the  provisions  made  by  the  late  William  Waring 
Hay  Newton,  Esq.  of  Newton,  my  father,  amform  to  bond  of  provision  executed  by  him  on 
19th  November  1810,  codicil  thereto,  dated  ist  Au^st  1820,  both  registered  '  in  certain  ways,* 
■tull  immediately  after  the  instrument  of  disentail  is  approved  of  by  the  Court,  and  recorded  in 
tlK  Re^er  of  Taillies,  be  re-entailed  by  me  on  the  same  series  of  heirs  which  are  contained  in 
the  deed  of  entail  of  the  lands  and  barony  of  Newton,  under  the  exceptions  therein  iflentioned, 
vtiich  vas  executed  by  me  on  the  17th,  and  is  recorded  in  the  Register  of  Taillies  the  30th  day 
of  Joly  1861." 

And  accordingly  we  find,  that  this  instrument  of  disentail  took  effect,  and  then  the  re-entail 
^effisct,  and  then  what  is  called  the  narrative  of  the  deed  of  entail  of  the  2d  October  1863  is 
Ufcdiows: — "And  whereas  I  am  desirous,  and  it  is  proper,  with  reference  to  the  understanding 
vpn  which  the  procedure  fox  disentailing  the  foresaid  lands  and  others  was  carried  through,  to 
*nctite  the  disposition  and  deed  of  entail,*' and  so  on,  which  he  proceeds  to  do.   Is  other  words 
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he  was  under  a  distinct  obligation,  which  he  was  competent  to  enter  into  at  the  ttme  of  the 
disentailing  taking  effect,  to  take  that  land  with  an  undertaking  on  his  part  to  resettle  it 
Accordingly  he  does  by  an  instrument,  duly  registered,  resettle  it  I  apprehend,  that  k, 
cannot  be  said,  that  in  that  interval  of  time,  when  the  land  was  in  his  hand  burdened  wiAi 
this  undertaking  and  responsibility,  which  he  would  be  compellable  to  cany  into  efiect,  m 
afterwards  did  carry  into  effect  by  an  instrument  executed,  the  land  so  situated  became  lidH 
to  the  widow's  terce.  J 

That  being  so,  the  grounds  alleged  for  supporting  the  deed  of  locality  appear  to  me  to  m 
and  the  consequence  is,  that  the  appeal  must  necessarily  be  dismissed.  I  do  not  know  what  jim 
Lordships  will  think  as  to  costs.  1  will  leave  it  to  your  Lordships  to  say,  whether,  consideM 
the  circumstances  of  the  case,  this  case  falls  within  the  description  of  family  suits  with  re^xd 
to  which  we  are  willing,  in  certain  cases,  to  regard  the  parties  as  being  desirous  oi  obtaining 
directions  of  the  Court.    Otherwise  the  strict  rule  would  apply  with  respect  to  costs.  ] 

Lord  Chelmsford. — My  Lords,  at  the  close  of  the  opening  argument  on  behalf  of  A§. 
appellants,  the  learned  counsel  for  the  respondent  were  informed  that  your  Lordships  were  il 
opinion,  that  the  deed  of  locality  of  the  31st  October  1863  was  not  protected  from  reduction 
eapUe  lectin  on  the  ground  of  its  being  granted  in  the  exercise  of  a  faculty,  but  that,  having  beat 
executed  by  the  granter  in  virtue  of  rignts  and  powers  which  he  possessed  as  owner  of  the  cstn^ 
it  was  challengeable  by  the  heir. 

>  It  was  contended  for  the  appellant,  that  die  case  of  Forbes  v.  Forbes,  was  a  direct  audioritTki 
favour  of  their  argument,  that  the  ^ant  of  the  deed  of  locality  was  made  in  the  exerciseoft: 
faculty ;  and  their  counsel  complamed,  that  Lord  Curriehill,  in  his  judgment  iqpon  this  Ml 
took  no  notice  of  that  case.  But  the  Lord  Ordinary,  with  whom  Lud  Curriehill  a^eed,^ 
advert  to  Forbes^.  /Vifoi,  and  distinguished  it  from  the  present  case.  The  ground  of  distincui' 
which  he  drew  was,  that,  in  Forbes's  case  the  heir  had  homol<^ted  the  deed,  and,  as  EnUM 
says  (iii.'8,  98)  in  referring  to  Forbe^s  case  in  support  of  the  doctrine:  "When  one, m  ^ 
Poustie,  makes  over  his  estate  to  his  heir,  with  a  reserved  faculty  to  revoke  or  burden  it,  wi 
anytime  of  his  life  afterwards  exercises  the  faculty  on  deathbed,  if  the  heir  has  done  anyact 
importii^  an  acceptance  of  the  deed  in  which  the  faculty  was  reserved,  he  cannot  challotgcthe 
exercise  of  it  upon  deathbed,  for  his  acceptance  of  the  disposition,  with  its  reservaiicms  and 
conditions,  makes  him  disponec,  and  disponees  have  not  the  privilege  of  heirs,  and,  of  county 
have  no  right  to  bring  reductions  ex capite  lecti**  This  question  being  removed,  those  vhidk 
remain  for  determination  are  : — 

\st.  Whether  the  deed  of  locality  is  protected  from  reduction  on  the  ground,  that  the  boDd 
of  provision  in  favour  of  the  appellant,  Mrs.  Ferguson,  furnished  an  onerous  conudentiai 
for  It? 

%d.  Supposing  the  deed  of  locality  not  to  be  saved  from  reduction  on  this  or  any  other  grooa^ 
whether,  upon  the  reduction  of  the  deed  of  locality,  the  bond  of  provision  revived  ? 

There  »  another  totally  distinct  question  from  those  as  to  this  right  of  the  appellant  to  ntt 
upon  certain  lands  of  Kidlaw  and  Longnewton,  which  during  an  interval  between  tfaur  beinC 
disentailed  by  her  former  husband  and  afterwards  re-entailed,  belonged  to  him  as  ownn. 

None  of  the  questions  remaining  for  decision  apply  to  the  appeal  from  the  interlociMr 
as  to  the  bond  ot  provision  in  favour  of  younger  children,  which  is  simply  reducible  £r£4t>^ 
UcH. 

Upon  the  question  of  the  bond  of  provision  in  favour  of  Mrs.  Ferguson  furnishing  an  oneroH 
ctHisideration  for  the  deed  of  locality,  this,  of  course,  could  only  be  if  the  bond  was  m  existencei 
unrevoked,  at  the  time  of  the  making  of  the  deed. 

The  Lord  Ordinary  held,  that  the  bond  of  provision  conferred  a  right  50  different  in  kindasd 
in  extent  from  that  which  the  appellant  would  take  under  the  deed  of  locality,  that  it  could  ool 
exclude  the  action  for  reduction  of  that  deed.  By  the  bond  of  provision  the  widow  had  a  liferent 
over  the  whole  of  the  lands,  by  the  deed  of  locality  she  had  a  local  interest  in  certain  specifioi 
lands,  which  are  to  yield  her  a  rent  equal  to  one  third  of  the  rent  of  the  whole  lands.  The  beir 
might  prefer  to  have  the  liferent  extending  over  the  whole  of  his  lands,  instead  of  the  wi<fo» 
having  a  portion  of  the  lands  themselves,  and  therefore  he  would  have  a  right  to  have  ibe 
locality  deed  reduced.  But  having  elected  to  reduce  the  deed,  the  question,  whether  the  bood 
(Hf  provision  revives,  depends  upon  whether  it  was  revocable,  and  if  so,  whether  it  was  renhil 
before  the  making  of  the  locality  deed. 

The  bond  of  provision  was  made  on  the  13th  of  December  1860^  under  the  Aberdeen  Ac^5 
Geo.  IV.  cap.  87,  which  empowers  an  heir  of  entail  in  pcasession  of  entailed  estates  to  tnfcA  nd 
provide  his  wife  in  a  liferent  provision  out  of  his  entailed  lands  and  estates.  The  bond  *u 
never  delivered,  but  remained  in  the  possession  of  Mr.  Hay  Newton's  agent,  Mr.  Dalg^eis^ 
until  the  2d  November  1863,  seventeen  days  before  Mr.  Hay  Newton's  death,  when  it  was  sent 
to  the  appellant,  then  Mrs.  Hay  Newton,  with  the  following  letter  from  Mr.  Daldeisb:— "As  1 
understand,  that  Mr.  Newton  wishes  that  you  should  seethe  former  bond  of  provision  and  ansoi? 
in  your  &vour  which  is  now  superseded  by  the  deed  of  locality  which  I  sent  you  to-day,  the  fonft 
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yf  providing  for  the  annuity  has  been  altered  in  consequence  of  the  new  deed  of  entail  having 
Pcen  granted  subsequent  to  the  Rutherfurd  Act  having  been  passed,  which  provides,  that  the 
uerdeen  Act  shall  be  inapplicable  to  such  a  deed  of  entail." 

do  not  think,  in  order  to  give  validity  to  the  bond  of  provision,  that  it  was  necessary  that  it 
■ould  have  been  delivered.  If  nothing  had  been  done  to  revoke  it,  and  it  had  bem  found  at  the 
■ne  of  Mr.  Hay  Nevton's  death  in  his  possession  or  power,  it  vould  Aave  been  good  and  avail- 
pUe,  even  without  the  clause  dispensing  with  its  delivery.  But  it  was  in  Mr.  Hay  Newton's 
■Dvcr  to  caned  or  revoke  the  txind,  and  it  appears  to  me,  that  he  revoked  it  before  or  at  the 
■m  of  the  new  entail,  which  was  made  under  the  Rutherfurd  Act,  1 1  and  12  Vict.  c.  36. 
[l^ut  of  the  machinery  of  an  entail  under  this  Act  is,  that  the  heir  of  entail  applying  to  the 
■jvt  of  Session  to  disentail  the  estate  must  make  au  affidavit  setting  forth,  {inter  alia,)  "  that 
pre  are  no  provisions  to  husbands,  widows,  or  children  affecting,  or  that  may  be  made  to  afi'ect, 
Refee  of  the  entailed  estate,  or  the  heirs  of  entail,  or  if  there  are  such  provisions  setting  forth 
■e particulars,  and  the  Court  is  empowered  to  order  such  provisions  as  may  appear  just  to  be 
pule  for  such  provision,  and  any  person,  who  shall  wilfully  make  such  affidavit  falsely,  shall  be 
fcemed  to  be  guilty  of  perjury." 

}  Mr.  Hay  Newton  made  an  affidavit  on  the  7th  June  1861,  in  terms  of  the  Act,  that  there  was 
ki  provision  to  widows  affecting  the  entailed  lands.  Jt  is  impossible,  that  he  could  have  forgot- 
fen  the  bond  of  provision  in  favour  of  his  wife  made  only  six  months  before,  and  we  cannot  attri- 
hat  to  him,  that  he  swore  what  he  knew  to  be  untrue.  He  must,  therefore,  have  considered, 
%aX  the  bond  was  revocable  at  his  pleasure,  and  he  must  have  determined  to  revoke  it  before 
Biking  the  new  entail. 

Some  stress  was  laid  in  the  course  the  argument  upon  Mr.  Dalgleish's  letter,  in  which  he 
•rhes,  "the  bond  of  provision  is  now  superseded  by  the  deed  of  loK^ty,"  as  if  there  had  been 
Mtprevious  revocation  of  the  bond. 

Taking  the  whole  of  this  letter  together,  its  meaning  appears  to  be,  that  as  the  form  of  annuity 
deviously  granted  could  not  be  applied  to  entails  under  the  Rutherfurd  Act,  therefore  the  deed 
if  locality  had  been  substituted  for  the  bond  of  provision.  If  the  bond  of  provision  had  not  been 
leroked,  there  would  have  been  no  occasion  for  the  deed  of  locality,  as  the  entail  under  the 
Kntherftird  Act  would  not  have  interfered  with  the  provision  previously  made  for  the  appellant ; 
IIk  Court  being  empowered  under  the  Act  to  provide  for  any  provisions  to  husbands,  widows,  or 
diildren  affecting  the  entailed  estates  or  the  heirs  of  entail.  The  making  of  the  deed  of  locality 
btomy  mind  a  strong  proof,  that  there  was  no  existing  provision  in  favour  of  the  appellant. 
The  bond  of  provision,  therefore,  having  been  revoked,  it  could  not  furnish  any  consideration  to 
^ihokl  the  deed  of  locality  and  save  it  from  reduction. 

The  remaining  question  is  with  respect  to  the  appellant's  right  to  terce  on  the  portions  of  the 
Ittds  of  Kidlaw  and  Longnewton,  which  were  disentailed  on  the  loth  September  i86j,and  re-en- 
tailed  on  the  2d  October  following.  The  lands  were  disentailed  with  the  consent  of  the  respond- 
nt  wd  the  two  next  heirs  under  a  conditional  agreement,  that  sttch  of  them  as  should  not  be 
Kquired  to  be  sold  should  be  re-entailed,  subject  to  the  conditions  and  provisions  trf  the  entail  of 
1714,  by  which  terce  is  excluded.  During  the  interval  of  22  days  between  the  disentailing  and 
fe-Ctttailii^  these  lands,  they  were  held  by  Mr.  Hay  Newton  in  fee,  but  they  were  held  under  a 
ttusaction  wiUi  the  then  next  heirs  of  entail,  that  they  should  be  re-entailed.  It  appears  to  me, 
Sat  they  were  never  held  by  Mr.  Hay  Newton  as  unfettered  fee  simple  lands,  but  that  be  was  a 
"Kre  conduit  pipe  through  which  they  passed,  subject  to  the  obligation  of  re-entailing  them.  In 
^  deed  of  entail  authorized  by  the  Court  it  is  expressly  said,  that  the  entail  is  made  "with 
Rference  to* the  understanding  upon  which  the  procedure  for  disentailing  the  lands  was  carried 
tiirougb." 

In  my  opinion,  therefore,  the  interlocutors  appealed  from  must  be  aflirmed ;  and  I  am  afraid, 
that  there  is  nothing  in  the  case  requiring  an  exception  to  be  made  to  the  general  rule  with 
respect  to  the  costs  of  the  appeal. 

Lord  Westbury. — My  Lords,  I  have  very  few  observations  to  add.  I  regret  very  much,  that 
this  appeal  has  been  presented,  because  the  whole  case  was  to  my  mind  disposed  of  in  a  most 
tttiifeaory  manner  by  the  comprehensive  judgment  of  Lord  Curriehill. 

The  principal  argument  of  the  appellant  is  founded  entirely  upon  a  misconception  of  the  word 
"faculty,"  and  of  the  rule  of  law  which  says,  that  a  deed  granted  in  exercise  of  a  faculty  shall 
not  be  reducible  ex  caAite  lectt.  The  word  faculty,"  in  the  enunciation  of  that  rule,  means  a 
power  of  disposition  neld  by  one  man  over  the  estate  of  another.  In  that  case  the  deed  is  not 
'edttcible,  and  for  this  reason,  that  the  power  of  reduction  is  limited  in  the  Scotch  law  to  the  heir 
of  the  granter  of  the  instrument,  but  wnen  the  heir  of  the  granter  is  in  no  respect  prejudiced  or 
damnified  by  the  instrument,  there  is  no  such  power  of  reduction.  Now  the  heir  of  the  donee  <^ 
>  pore  faculty,  that  is,  of  a  power  of  one  man  to  dispose  of  or  charge  the  estate  of  another,  can- 
not be  damnified  by  the  exercise  of  that  power.  Therefore,  the  law  has  left  that  case  an 
exception  to  the  ordinary  rule  of  deathbed. 

Now  here  the  appellant  calls  this  a  power  or  faculty  to  grant  a  deed  of  locality.   It  is  neither 
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a  power  nor  a  faculty.  The  deed  of  locality,  if  validly  granted,  is  granted  by  virtue  of  tbeii^ 
of  ownership.  It  emanates  from  the  fee  simple  vested  in  the  party,  and  not  &om  any  cxprM 
power  or  faculty  to  charge  the  estate  belon^ng  to  another  person.  It  is  happily  expressed  M 
the  L.ord  Ordinary,  that  what  is  called  a  power  to  grant  deeds  of  locality  is  nothing  more  thafl 
reUxation  of  the  fetters,  or  rather  a  declaration,  tlut  the  fetters  cannot  apjdy  to  &t  case  wKfl 
leaves  the  gentlonan  who- is  called  the  donee  of  the  power,  absolute  fiar  unfettered,  so  thatW 
in  respect  of  the  ownership,  has  that  right  which  an  absolute  fiar  has,  namely,  to  grant  de^« 
locality.  1 

This  has  been  made  so  clear  in  other  decisions,  that  I  regret  very  much  there  should  haw 
been  such  misapprehension  as  to  lead  to  this  expensive  appeal. 

But  then  it  is  said  by  the  appellant:  Nay,  but  the  heir  at  law  has  accepted  the  estate  tmda 
the  deed,  reserving  what  he  still  calls  a  power.  The  heir  at  law  accepted  the  estate  on  tbe  tend 
of  the  entail,  which  were  these,  that  the  Bar  or  the  tenant  in  tail,  the  maker  of  the  entaU,  migfal:| 
grant  deeds  of  locality,  but  must  grant  them  in  conformity  with  the  rule  of  law,  and  therefore  he; 
must  grant  them  subject  to  reduction  excapite  lecti.  That  is  nothing  more  than  a  mode  of  pooiiif! 
the  same  argument  upon  the  same  ground  of  faculty. 

But  then  the  appellant  complains,  that  no  attention  was  paid  to'  his  argument  in  the  Costi 
below,  which  he  repeats  here  in  these  words  : — "  The  appellants  have  contended,  that  e»eii  is 
the  case  of  one  who  is  substantially  fiar  and  owner  of  the  estate,  such  reserved  powers  maj  he 
validly  exercised  on  deathbed  in  a  question  with  any  one  who  is  claiming  and  taking  boeit. 
under  the  deed  which  contains  the  power."  The  answer  to  that  argument  is  just  what  has  1m' 
already  stated.  The  deed  contains  no  power,  and  if  you  call  this  a  condition  of  ownership,  itii 
a  condition  that  must  be  complied  with  in  conformity  with  the  rule  of  law.  And  the  rale  of  bf 
rendtf  s  subject  to  reduction  any  deed,  even  if  executed  for  the  purpose  of  performing  that  fin> 
tion,  ex  capit€  lecti.  There  is  no  exception  unless  ^ou  can  make  out,  that  it  is  a  fac^'  gnotti. 
to  one  man  to  charge  the  estate  of  another.  That  is  not  the  case  of  die  present  appelLant.  Tha 
the  appdlants  contended,  that  the  cases  of  Forbes  v.  Forces  and  PringU  v.  PringU  were  in  ibc» 
favour.  I  will  say  a  word  upon  those  cases,  because  they  have  been  much  misapprehendei  j 
The  case  of  Forbes  v.  Forbes  was  a  case  of  antenuptial  marriage  contract,  which  being  for  vsli- ' 
able  consideration,  bound  the  heir.  The  heir  tried  to  avoid  it  by  going  back  to  the  earlier  tidtj 
and  getting  investiture  under  the  earlier  title.  But  the  House  of  Lords  held,  that  the  mairiace  \ 
contract  bound  the  estate,  and  bound  the  heir,  and  that  the  faculty  to  grant  bonds  of  {vovisioB ' 
was  a  faculty  given  to  a  liferenter  who  had  nothing  more  than  a  liferent,  and,  therefore,  ibe  bond, 
if  executed  upon  a  power  exercised  by  him,  taking  effect  on  his  deathbed,  would  be  a  power  ors : 
the  inheritance  which  was  linuted  to  another  per:3on.  It  was  a  pure  faculty,  and  on  that  groiad 
the  House  of  Lords,  setting  up  the  contract  as  against  the  heir,  set  up  also  the  faculty,  and  fadi ; 
that  it  was  not  reducible  ex  capUe  lecti. 

The  case  of  PrvigU  v.  PringU  was  not  a  case  for  valuable  consideration,  but  it  was  a  caM  rf 
hom(^gation.  It  was  a  case  which  depended  upon  contract,  but  not  a  contract  fcH*  vabaUi 
consideration;  but  the  House  of  Lords  held,  that  it  was  a  contract  which  the  heir  had  assented  i 
to,  had  homologated  and  confirmed,  and,  therefore,  that  he  could  not  avoid  it  by  resordng  to  as : 
investiture  on  an  earlier  title.  And  on  the  ground  of  the  heir's  homologation  and  confirmation, 
they  set  up  the  contract  and  arrived  at  the  same  conclusion  which  had  been  previously  arrtred 
at  in  the  case  of  Forbes  v.  Forbes.  Neither  of  these  cases,  therefore,  is  applicable  to  this  case, 
unless  you  can  displace  the  observation  made  by  the  Lord  Ordinary  and  by  Lord  Cunidii^ 
which  is  perfectly  correct,  that  this,  vhich  is  here  called  a  faculty,  is  no  faculty  at  all,  that 't  is 
nothing  more  than  a  reservation  of  the  ordinary  jus  disponendi  which  is  incidental  tb  ovnenl^ 
and  which,  if  granted,  is  granted  in  respect  of  ownership,  not  in  respect  of  a  power. 

But  it  is  said,  that  here  the  widow  is  excluded  from  terce,  and  that,  if  excluded  from  tdte, 
she  gives  up  the  terce,  as  a  consideration  for  the  deed  of  locality.  My  Lords,  that  proceeds  npoa 
a  misapprehension  of  the  whole  case,  because  the  widow's  exclusion  from  terce  is  absolute  aad 
unconditional.  It  is  not  made  to  depend  on  her  getting  another  provision ;  but  whether  what  is 
called  the  power — the  right  to  grant  a  deed  of  locality — was  exercised  or  not,  or  whether  a  boad 
of  provision  was  given  or  not,  the  widow  would  be  equally  excluded  from  terce. 

Then  cocoes  the  remaining  fallacy,  which  is,  that  the  deed  of  locality  was  given  m  place  of  iIk 
bond  of  provision.  The  answer  unfortunately  (and  I  regret  there  should  be  such  an  us*er)i$ 
that  the  bond  of  provision,  which  was  dated  in  the  year  i86o^  was  superseded  or  evacuated— «as 
in  effect  revoked  and  recalled  by  the  operation  of  the  deed  of  entail  of  i86i.  And  the  deed  of 
locality  was  not  attempted  to  be  made  until  tbe  year  1863.  What  thoefore  is  attempted  10  be 
set  up  as  the  consideration  for  the  deed  of  locality,  or  as  something  on  which  the  widow  mar 
fall  back,  if  deprived  of  the  deed  of  locality,  turns  out  to  have  been  evacuated  entirely  on  differ- 
ent grounds,  and  therefore  cannot  be  prayed  in  aid  of  the  inefficient  and  ineffectual  deed  of 
locahty. 

Now  these  things  are  so  well  explained  in  the  very  excellent  judgment  given  by  Ixvd  Cluri^ 
hilly  that  I  should  have  though^  that  judgmoit  would  have  been  satishtctory  to  eveiy  Scotch 
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rfci.  I  regret  this  appeal,  and  I  am  sorry  that  this  is  the  case  of  a  vidov,  but  I  am  glad  to 
I  a  widow  by  no  means  destitute  of  a  living.  On  the  contrary,  I  believe  she  is  well  provided 
:  And  as  to  costs  we  must  abide  by  the  ordinary  rule.  The  appeal  must  be  dismissed,  and 
nissed  with  costs. 

^RD  COLONSAY. — My  Lords,  I  have  really  nothing  to  add  to  the  observations  which  have 
t  been  made  by  my  noble  and  learned  friends.  1  think  the  flaw  in  the  whole  case  of  the 
KUant  is  assuming  this  to  be  a  faculty,  which  it  is  not. 

interlocutors  affintud,  and  appeals  dismissed  with  costs. 

t^Uanfs  Agents^  Hunter,  Blair,  and  Cowan,  W.S. ;  Loch  and  Maclaurin,  Westminster. — 
^ondeH^s  A^etUs^  James  Dalgleish,  W.S. ;  William  Robertson,  Westminster. 


MAY  9,  1870. 

pALTER  Duncan,  Collector  of  Poor  Rates  for  St  Vigeans,  Forfarshire, 
AppeUant,  v.  The  Scottish  North  Eastern  Railway  Company, 
Respondents. 

Ibw  Rate — Exemption  of  Railway — Statute — Implied  Repeal  of  Local  Acts — Parochial  Burden 
— /«  1836  tivo  special  Acts  authorizing  railways  to  be  made  provided^  that  the  lands  conveyed 
'  U  tie  company  should  not  be  liable  /or  land  taxy  eess,  stipend,  scheoUnastet's  saUuy,  nor  any 
ponsh  burden  whatever,  but  the  same  should  be  paid  by  the  original  proprietor  of  the 

RiLD  (reversing  judgment),  That  the  special  Acts  exempted  the  company  Jrompoorrateasit  then 
existed,  but  inasmuch  as  the  Poor  Law  Amendment  Act  of  1 845,  8  and  9  Vict.  c.  83,  imposed  a 
different  rate  on  the  railway  as  a  new  subject,  and  which  rate  did  not  depend  on  the  value  of 
aieland,  this  was  an  implied  repeal  of  the  exemption,  and  that  the  company  was  now  liable  to 
jAmt  rates."^ 

Tlus  was  an  appeal  from  an  interlocutor  of  the  Second  Division,  which  recalled  the  Lord 
Ikdinary's  interlocutor,  both  of  which  were  as  follows:—"  15M  Mareh  1867.— Finds,  that  the 
Mspenders,  the  Scottish  Nonh  Eastern  Railway  Company,  are  not  due  to  the  respondent,  the 
Mlector  of  poor  rates  for  the  parish  of  St.  Vigeans,  the  sum  of  assessment  for  which  warrant 
ks  been  granted :  Suspends  stmpUeiter  the  warrants  and  proceedings  complained  of :  Declares 
fte  interdict  already  granted  perpetual,  and  decerns :  Finds  the  respondent  liable  to  the  sus- 
penders in  the  expenses  of  process ;  allows  an  account  thereof  to  be  locked,  and  remits  to  the 
MditcH*  to  tax  the  same,  and  to  report." 

To  this  interlocutor  his  Lordship  added  the  following: — "Note. — The  present  case  must  be 
niied  by  the  decision  of  the  Court  in  the  case  of  the  Scottish  North  Eastern  Railway  Company 
».  Gardiner,  1  Macph.  537.  The  collector  of  poor  rates  for  the  parish  of  St.  Vigeans  has  avowedly 
fisregarded  that  decision,  and  assessed  the  railway  company  without  giving  effect,  in  any  respect, 
to  the  exemptions  sanctioned  by  the  judgment.  The  sum  insisted  for,  and  for  enforcement  of 
which  poindings  were  executed  of  the  company's  carriages  and  locomotives,  is  clearly  not  due  to 
ttcwholeextent.  The  Lord  Ordinary  would  have  been  well  pleased  had  he  been  enabled  in  the 
nurse  of  the  process  to  fix  the  sum  (within  that  demanded)  truly  due  by  the  company,  and  he 
pre  the  collector  an  opportunity  of  shewing  the  limitation  produced  by  the  application  of  the 
wcided  case.  The  collector  has  been  unabte  to  do  so,  from  causes  alleged  by  him  to  be  beyond 
lis  oontroL  The  Lcu-d  Ordinary  has  therefwe  fel^  that  he  had  no  alternative  but  to  grant 
tupension  of  the  warrant  and  interdict  against  the  prosecution  of  the  poinding." 

Against  this  judgment  the  appellant  presented  a  Reclaiming  Note  to  the  Judges  of  the  Second 
pi'ision  of  the  Court;  and  of  this  date,  after  hearing  counsel  for  the  parties  thereon,  their 
UTdshi[»  pronounced  the  following  interlocutor : — "  Recall  in  hoc  statu  the  interlocutor  com- 
plained of :  Fmd,  that  under  the  terms  of  the  Statutes  founded  on  the  suspenders  are  not  liable 
for  poor  rates,  whether  as  owners  or  occupants,  in  respect  of  any  portion  of  their  railway  con- 
^cted  wholly  upon  ground  acquired  by  them  in  the  manner  and  upon  the  footing  specified  in 
said  Statutes  respectively  aitthorizing  the  exemptions  there  conferred:  But  before  answer  as 


'  See  ivevious  report  6  Macph.  152 ;  40  Sc.  Jur.  76.  S.  C.  L.  R.  2  Sc.  Ap.  20 ;  8  Macph. 
I-  53 ;  43  Sc.  Jur.  41a 
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to  the  amount  of  assessment  charged  for,  that  may  thus  be  affected,  appoints  the  suspenders  ■ 
lodge  a  minute  stating  the  extent  and  situation  of  theground^  or  piecesof  ^ound,^  which  diqj 
claim  exemption,  and  the  manner  and  terms  in  which  the  same  were  acquired  as  bearing  vgm 
the  exemptions  claimed,  and  that  quam primum."  1 
The  appellant  presented  a  petition  to  the  Second  Division  of  the  Court,  praying  their  I-cifl 
ships  to  grant  leave  to  the  appellant  to  present  a  petition  of  appeal  to  the  House  of  Lords  agaafl 
the  foresaid  interlocutor  of  the  said  Second  Division  of  date  12th  December,  (signed  I3ih  Decott 
ber,)  and  of  this  date,  on  advising  the  same,  the  Second  Division  of  the  Court  granted  leaveM 
appeal. 

The  appellant  thereupon  appealed. 

The  Railway  Company  relied  upon  the  two  following  enactments  in  their  special  Acts: — 
By  §  23  of  the  Act  6  Will.  IV.  c.  32,  which  authorized  a  railway  to  be  made  from  Dundee  an 
Arbroath,  it  is  enacted — "  That  the  rights  and  titles  to  be  granted  in  manner  above  meaticHte 
to  the  said  company  to  the  lands  and  heritages  therein  described,  shall  not  in  any  measureafied 
or  diminish  the  right  of  the  superiority  of  the  same ;  but  notwithstanding  the  said  conveN-anc^ 
the  ri^ts  of  superiority  shall  remain  as  before  entire  in  the  persons  granting  such  conveyancen 
and  the  lands  and  heritages  so  conveyed  to  the  said  company  shall  not  be  liable  for  any  fed 
duties  or  casualties  to  the  superiors,  nor  for  land  tax,  cess,  stipend,  schoolmaster's  salary, 
any  public  or  parish  burden  whatever,  but  the  same  shall  be  paid  by  the  uriginal  proprietor  of 
such  lands  or  heritages." 

By  another  Act  passed  in  the  sixth  year  of  the  reign  of  His  Majesty  William  iv.,  cap-j^^ 
entitled,  "  An  Act  for  making  and  maintaining  a  railway  between  the  royal  burgh  of  Arbroaifa,K' 
the  county  of  Forfar,  and  the  royal  burgh  of  Forfar,  in  the  same  county,"  it  is  enacted,  §  ji;;- 
"  That  the  lands  or  heritages  to  be  acquired  for  the  purposes  of  this  Act  shall  not  be  liable 
payment  of  land  tax,  or  of  any  feu  duties,  casualties  of  superiority,  cess,  stipends,  schoolmasui*^ 
salary,  or  other  public  or  parochial  burdens,  unless  it  be  so  stipulated  in  the  conveydnce  thereof' 
to  the  said  company,  but  the  same  shall  be  paid  by  the  original  proprietors  of  such  laniU  tf 
heritages,  except  in  case  the  said  company  shall  purchase  or  acquire  the  whole  lands  or 
heritages  belonging  to  any  person  within  the  said  parishes,  in  which  case  the  said  burdens  sbA 
be  paid  by  the  said  company  for  the  whole  of  such  lands  or  heritages  which  may  be  so  Mqoint 
as  aforesaid." 

Sir  R.  Palmer  Q.C.,  and  Anderson  Q.C,  for  the  appellant. — The  respondents  are  not 
entitled  to  any  exemption  from  poor  rates.    Poor  rates  are  not  public  or  parish  burdens  in  the 
sense  of  the  local  Acts,  at  least  as  poor  rates  stood  in  1836.    The  exemption  was  intended  only 
to  apply  to  taxes  payable  in  respect  of  land,  and  to  burdens  existing  at  the  date  of  the  Statute— 
Forth  and  Clyde  Canal  v.  Dumbarton^  6  D.  1036  ;  Sprot  v.  HerioVs  Hospital,  7  S.  682  ;  Salt 
v.  Edmund,  12  D.  1077.    In  1836  there  were  no  poor  rates  levied  on  any  railway  in  Scotland. 
In  1839  it  was  settled  by  Anderson  v.  Onion  Canal  Co.,  i  D.  648,  that  each  railway  was  assessafak. 
in  a  parish  according  to  the  value  of  the  occupation  in  that  parish.    But  in  1 845,  tmder  the  Po« 
Law  Act,  an  entirely  new  assessment  is  imposed,  and  that  not  according  to  the  value  in  each' 
parish,  but  according  to  the  mileage  of  the  railway  in  that  parish,  treating  the  entire  railway  as 
a  whole.   This  was  an  entirely  new  a.ssez%ment ^Adamson  v.  Edinburgh  and  Glasgoiw  Rail- 
way  Co.,  15  D.  537;  2  Macq.  App.  331,  (i»/(f,  p.  544.  The  assessment  was  again  changed  in  1854 
by  the  Valuation  of  Lands  Acts,  17  and  18  Vict.  c.  91,  and  30  and  31  Vict.  c.  80,  and  the  mileage 
principle  was  modified  by  taking  in  part  of  the  parochial  system.    Thus  the  assessment  under 
the  Poor  Law  and  Valuation  of  Lands  Acts  entirely  differed  from  the  assessment  existing  m  1836^ 
when  the  local  ^ts  passed,  and  any  exemption  in  those  Acts  could  not  extend  to  a  new  Imrdcn 
created  afterwards  by  Statute — Paiersen's  Trustees  v.  Hunter^  2  Macpb.  243.  Poor  races  art  not 
burdens  on  land,  at  least  so  far  as  regards  railways,  which  are  land  and  something  more,  and 
are  so  treated  by  the  Poor  Law  Act   The  exemption,  at  all  events,  cannot  extend  beyrad  the 
landkttd's  or  owner's  portitm  of  the  tax.   The  exemption  extended  only  to  taxes  leviable  «card- 
ing  to  the  valued  rent  of  lands  and  heritages,  and  poor  rates  are  not  leviable  according  to  vahiei 
rent.    Even  if  the  exemption  extends  to  poor  rates,  it  merely  shifts  die  burden  of  payment  from 
the  company  to  the  original  owners  of  the  lands  who  disponed  them  to  the  railway  company,  and 
operates  as  a  clause  of  relief  in  favour  of  the  company  as  against  those  owners.    The  Poot  U» 
Act,  being  general  and  absolute  in  its  terms,  impliedly  repealed  all  previous  exemptions — Grtet 
Central  Gas  Co.  v.  Clarke,  13  C.  B.  N.  S.,  838  ;  Parochial  Board  0/ Edinburgh  v.  Allan,  anU,^ 
37  ;  I  Macq.  App.  93,  24  Sc.  Jur.  401  ;       William  v.  Adams,  ante,  p.  24 ;  i  Macq.  App.  120; 
Gibson  v.  Forbes,  I  Macq.  App.  106,  ante,  p.  1 1 1.  And  the  91st  section  also  expressly  repealed  all 
inconsistent  laws. 

Lord  Advocate  (Young),  and  Mellish  Q.C,  for  the  respondents. — The  exemption  under  tbe 
local  Acts  has  not  been  repealed,  and  similar  exemptions  have  often  been  maintained — Macfitf- 
lam  V.  Monkland  Railway  Co.,  2  Macph,  519  ;  Scottish  North  Eastern  Railway  Co.  v.  Gardner, 
1  Macph.  537.  The  exemption  was  intended  to  free  the  lund  from  such  parochial  burdens.  Ja 
fact,  the  lands  were  sold  poor  rate  free,  and  so  were  sold  at  a  higher  price,  and  if  the  compuy 
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ere  made  to  pay  poor  rates  notwithstanding,  this  will  operate  as  confiscation  pro  tanto.  The 
bend  rule  is,  that  local  Acts  are  not  repealed  by  general  Acts  without  express  words.  And 
ptiog  exemptions  were  not  repealed  by  the  Poor  Law  Act — Gibson  v.  Forbes,  i  Macq.  App. 
noff/;,  p.  III.  The  Poor  Law  Act  was  intended  merely  to  simplify  the  mode  of  assessinz 
pfxxs^  but  not  to  alter  the  liability  to  rates ;  and  the  same  is  the  case  as  to  the  Valuation 

rdj  Acts. 
Cur.  adv.  vult,- 

iLoRD  Chancellor  Hatherley.— My  Lords,  in  this  case  the  appelUnt  complains  of  certain 
lectioDs  which  have  been  given  with  reference  to  an  assessment  which  he,  as  the  collector  of 
gr  rates  in  the  parish  of  St.  Vigeans,  in  the  county  of  Forfar,  put  in  force  against  the  respood- 
S,the  Scottish  North  Eastern  Railway  Company.  Hisappeal  is  againstan  interlocutorwhich 
ibeen  pronounced  by  the  Court  against  bis  proceeding  as  collector  of  the  poor  rates,  to  collect 
ate  which  had  been  assessed  upon  the  company. 

The  question  which  arises  upon  this  appeal  is — Whether  or  not,  under  the  several  Acts  of 
itiament  passed  with  reference  to  the  constitution  of  the  companies  represented  by  the  Scottish 
■th  Eastern  at  the  present  time,  the  property  through  which  the  railway  passes,  and  which  is 

fby  the  railway  company,  is,  or  is  not,  exempt  from  the  operation  of  an  assessment  which 
been  made  with  reference  to  the  parish  of  St.  Vigeans,  that  being  a  parish  which  the  railway 
werses,  and  as  to  which  the  assessment  of  the  rate  is  now  in  question  ? 

There  were  originally  two  Acts  of  Parliament,  one  for  constructing  a  railway  from  Arbroath  to 
iDcfar,  and  the  other  for  constructing  a  railway  from  Dundee  to  Arbroath.  The  sections  con- 
iioed  in  these  Railway  Acts,  with  reference  to  the  purchase  of  land  for  the  several  railways,  were 
|Bimnt  in  form,  perhaps  in  some  degree  different  in  substance,  but  upon  the  present  occasion, 
I  far  as  we  are  called  upon  to  pronounce  a  decision  in  this  case,  the  form  seems  to  be  to  the 
Die  effect  in  the  one  case  and  in  the  other. 

:  By  the  3d  section  of  the  Dundee  and  Arbroath  Railway  Act,  the  company  was  authorized  to 
nlK  the  railway.  By  the  zist  section  the  form  of  conveyance  was  specified,  and  by  the  33rd 
Ection  it  was  enacted,  that  "  the  rights  and  titles  to  be  granted,  in  manner  above  mentioned,  to 
he  said  company  to  the  lands  and  heritages  therein  described,  shall  not  in  any  measure  affect  or 
iminish  the  rights  of  the  superiority  of  the  same,  but  notwithstanding  the  said  conveyances  the 
Ijhts  of  superiority  shall  remain,  as  before,  entire  in  the  persons  granting  such  conveyances, 
the  lands  and  heritages  so  conveyed  to  the  said  company  shall  not  be  liable  for  any  feu 
es  or  casualties  to  the  superiors,  nor  for  land  tax,  cess,  stipend,  schoolmaster's  salary,  nor 
iiy  public  or  parish  burden  whatever,  but  the  same  shall  be  paid  by  the  original  proprietor  of 
jlch  lands  or  heritages." 

This  form  of  enactment  appears  to  have  been  not  infrequent  at  the  time  when  the  Act  passed, 
ikich  was  in  the  year  1S35,  owing  to  a  jealousy  which  was  felt  on  the  part  of  the  proprietors  of 
^s,>with  reference  to  the  influence  conferred  by  holding  a  superiority,  and  with  reference  also, 
l»donbt,  to  certain  privileges  which  existed  with  reference  to  votes  for  the  election  of  Members 
f  Pariiament,  which  rendered  persons  holding  a  superiority  desirous  of  retaining  it  in  their  own 
■nds ;  and  the  intent  of  Parliament,  no  doubt,  was,  that  this  superiority  should  oe  so  reserved, 
Bd  that,  the  superiority  being  reserved,  any  assessment  which  might  be  made  with  reference  to 
he  ownership  or  the  lands  should  continue  to  be  paid  by  those  who  owned  the  lands,  and  that 
be  Railway  Cwnpany  should  take  the  lands  free  from  those  particular  assessments  which  are 
km  specified.  There  was  no  intention,  of  course,  as  against  the  public,  of  liberating  the  lands 
together  from  the  payment  of  the  rates.  That  is  expressly  asserted  in  the  latter  part  of  the 
dause,  which  says,  that  the  lands  shall  not  be  liable  to  be  conveyed  to  the  company  free  of  those 
Wiicular  charges,  but  that  the  same  shall  be  paid  by  the  original  proprietors  of  such  lands  or 
itoitages.  The  first  words  might  have  seemed  to  exempt  the  lands  altogether,  but  in  those 
mrds  Parliament  was  intending  to  deal  with  a  totally  different  subject  matter,  a  matter  with 
riuch  the  parish  had  nothing  to  do,  namely,  the  question  how  the  payments  should  be  distribated 
between  the  vendors  of  the  lands  and  the  purchasers. 

The  Act  for  taking  the  land  from  Arbroath  to  Forfar  differed  in  some  degree  from  the  Act  I 
have  adverted  to.  In  that  Act,  passed  in  1836,  there  were  some  special  enactments.  By  the 
3sd  section  of  that  Act  a  form  of  conveyance  was  pointed  out  which  was  to  give  a  good  title  to 
Ae company.  And  in  that  same  section  it  was  provided,  "That  the  lands  or  heritages  to  be 
aoqnired  for  the  purposes  of  this  Act,  shall  not  be  liable  in  payment  of  land  tax  or  any  feu  duties, 
casoakies  of  superiority,  cess,  stipends,  schoolmaster's  salary,  or  other  public  or  parochial  bur- 
dens, unless  it  be  so  stipulated  in  the  conveyance  thereof  to  the  said  company,"  but  the  same 
dan  be  paid  by  the  original  proprietors  of  such  lands  or  heritages,  except  m  case  the  said  com- 
puy  "  shall  purchase  and  acquire  the  whole  lands  or  heritages  belonging  to  any  person  within 
iIk  said  parishes,  in  which  case  the  said  burdens  shall  be  paid  bj'  the  said  company  for  the  whole 
of  such  lands  or  heritages  which  may  be  so  acquired  as  aforesaid." 
There  were  therefore  in  this  particular  Act  two  special  cases  of  exemption  from  the  general  rule, 
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that  of  the  vendors  coQtmuin|;  to  pay  the  assessments— namely,  where  it  mu^it  be  otbervise  st)p»>  i 
lated  in  the  conveyance  itself;  and  the  other  being,  in  the  event  of  the  railway  compan)-  uUhJ 
the  whole  of  the  proprietor's  j^roperty— inasmuch  as  in  that  event  the  proprietor  would  caix3| 
care  anything  further  about  his  superiority,  which  of  course  would  be  put  an  end  toby  thev^H 
of  his  property  having  been  acquii«d,  then  in  that  case  the  company  were  to  pay  the  rates.  "Qh 
only  the  more  clearly  demonstrates,  that  by  the  section  which  I  have  read  in  the  previoui^^H 
there  was  no  intention  of  affecting  the  rights  of  the  parish  to  levy  rates  upon  the  property 
might  be  uken  by  the  railway  company,  but,  that  it  is  simply  a  matter  of  arrangement  betw3 
the  railway  company  and  those  from  whom  they  purchased  as  to  which  of  the  two  parties  sfl 
bear  the  burden. 

Part  of  the  argument  that  we  have  heard  has  been  founded,  in  fact,  upon  that  view  of  the  ca 
because  a  portion  of  the  argument  was  directed  to  this  question,  whether  or  not  the  position  ^ 
the  parties  should  not  be  regarded  as  one  in  which  the  parish  had  no  concern  whatever,  but  iIh 
the  parish  was  simply  to  take  the  usual  course  of  assessmg  the  property  in  whosesoever  handi 
might  be  found ;  but,  that,  when  this  assessment  should  be  made  by  the  parish,  the  right  of  A 
party  holding  the  lands— namely,  the  rail»-ay  company^  (if  the  railway  company  should  be  4 
persons  from  whom  the  parish  should  demand  and  obtain  the  payment  of  the  rate,)  the  ri^  i 
the  railway  company  would  be  this,  and  this  only,  to  have  recourse  by  virtue  of  these  settia 
against  the  vendor  as  the  person  who  would  be  liable  to  recoup  them  in  respect  of  the  provisiai 
contained  in  the  Statute.  I  do  not  think  it  necessary  to  pursue  that  inquiry,  but  the  impr^ 
upon  my  own  mind  certainly  is,  that  that  cannot  be  read  as  the  true  construction  of  the  Aa,fir 
there  is  not  any  specific  direction  in  the  Act,  as  there  would  have  been  if  that  had  bem  Af 
intention,  authorizing  the  company  to  demand  the  amount  of  any  payment  they  might  makete 
the  vendor,  who  would  be  bound  to  indemnify  them.  There  is  nothing  in  the  Act  pointing 
that  relation  between  the  parties,  or  giving  a  remedy  to  the  company  for  obtaining  lepa^me* 
from  the  vendor,  which  one  would  expect  to  find  specifically  pointed  out,  if  such  had  becnte 
intention.  I  do  not  think,  therefore,  that  the  case  will  turn  upon  any  such  constrnctioa  of 
Act  as  that  which  I  have  just  referred  to. 

But,  subsequently  to  these  Acts,  very  great  changes  took  place  with  reference  to  the  vUe 
arrangement  of  the  poor  law  assessmant  as  regarded  railways.   At  the  time  of  this  Act  bcii( 
passed,  the  lands  in  question  occupied  by  the  railway  company  would  have  to  be  treated  like 
other  lands  with  reference  to  the  poor  rates,  according  as  they  were  found  valued  and  rated  in  tki 

Eirish  books.  The  owner  who  had  been  entered  originally  upon  the  parish  book  as  ovnerof  Al 
ad  would,  I  apprehend,  still  have  his  name  retained,  for  the  purpose  of  convenience  at  leas^ 
under  these  Acts  as  owner  of  this  land,  which  would  be  actually  and  bodily  occupied  and 
sessed  by  the  railway  company,  and  he  would  be  rated  like  any  other  owner  for  the  portioo  d 
land  which  he  had  so  parted  with,  but  as  to  which,  under  the  special  provisions  of  the  Act,  he 
had  chosen  to  retain  this  liability  as  owner  in  respect  of  contribution  to  the  parochial  burdcob 
That  might  have  given  rise,  independently  of  the  Act  to  which  I  shall  presently  have  to  refer,  It 
difficult  questions  through  the  increased  value  that  might  be  acquired  by  the  land  in  consequence 
of  its  being  occupied  as  a  railway.  If,  for  example,  a  cotton  manufactory  or  mill  had  beenb^ 
upon  the  property,  the  owner,  I  apprehend,  would,  under  those  sections,  have  been  liable  for  d» 
rate  upon  the  increased  value  of  the  property  so  purchased,  in  consequence  of  itsbeingplacedii 
a  more  advantageous  position  by  reason  of  ^e  site  being  occupied  by  a  factory  or  null,(v  beiif 
made  the  subject  of  any  other  improvement. 

But  in  the  year  1845  an  Act  of  Parliament  was  passed  which  entirely  varied  the  position  of  the 
railway  companies  with  reference  to  the  mode  in  which  they  were  to  be  assessed  in  regard  to 
public  burdens.  It  was  an  Act  for  the  amendment  and  better  administration  of  the  laws  rtlatiog 
to  the  relief  of  the  poor  in  Scotland.  It  recites  the  en>ediency  of  improving  the  mode  of  a^es- 
ment,  and  that  the  Acts  for  the  relief  of  the  poor  shouM  be  extended ;  and  then  it  provides,  ii 
the  first  section,  that  the  word  "  heritage  "  shall  extend  to  railways  amongst  other  thnigs.  And 
then,  in  §  36,  there  is  a  provision,  that  where  the  one  half  of  any  assessment  is  imposed  on  Ac 
owners,  and  the  other  half  on  the  tenants  or  occupants  of  lands  and  heritages  it  shall  be  hvfil 
for  die  parochial  board,  with  the  concuirence  of  the  board  of  supervision,  to  determine  and  diicct 
that  the  lands  and  hniuges  may  be  distinguished  into  two  or  more  separate  classes."  Tbeit 
was  distinct  power  given  in  this  Act  to  assess  one  half  upon  the  owner  and  the  other  half  npca 
the  occupier  of  the  lands.  And  then,  in  §  43,  it  is  enacted,  "  where  the  one  half  of  any  assess- 
ment is  imposed  on  the  owners,  and  the  other  half  upon  the  tenants  or  occupants  of  lands  and 
heritages,  it  shall  be  competent  for  the  collector  of  such  assessment  to  levy  the  whole  thereof 
upon  the  tenants  or  occupants,  who  shall  be  entitled  to  recover  one  half  thereof  from  the  owners.* 
Ajid  then,  in  §  45,  it  is  enacted  "  That  in  cases  where  any  canal  or  railway  shall  pass  through,  or 
be  situate  in  more  than  one  parish  or  combination,  the  proportion  of  the  annual  value  therraf  00 
which  such  assessment  shall  be  made  for  each  such  parish  or  combination,  shall  be  according  to 
the  number  of  miles  or  distance  which  such  canal  or  railway  passes  through,  or  is  situate  in 
each  pariah  or  combination  in  proportion  to  the  whole  length." 
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L  h  vill  be  seen,  that  this  introduces  an  entirely  new  principle  with  reference  to  the  position  of 
K  owner  of  the  land,  who  was  bound,  under  the  Railway  Acts  I  have  referred  to,  to  pay  such 
■  assessment  as  should  be  made  upon  the  land,  gua  land,  as  it  was  held  by  the  railway  com- 
my  as  owners.    It  makes  a  difference  in  this  most  important  respect,  that  the  assessment  in 
Ell  parish  upon  land  held  by  a  railway  company  is  wholly  irrespective  of  any  improvement 
■de  by  the  railway  company  in  that  particular  parish.     It  is  not  like  the  case  of  a  mill 
iner,  or  the  case  of  a  house  residence,  or  any  other  improved  building  placed  upon  the 
•d,  but  the  assessment  is  to  be  wholly  irrespective  of  anything  that  may  happen  in  the 
■ish  at  all  with  reference  to  the  improvement  of  the  land.   Simply  from  the  fact  tH  its 
Bg  part  of  a  continuous  system  of  railway,  the  land  in  the  parish  occupied  by  the  rail- 
^  is  to  be  assessed  upon  any  railway  company  which  shall  not  have  the  privil^  of  exemption 
proportton  to  the  profit  they  are  raking  on  the  whole  of  their  line.   So  that,  for  instance, 
MD  these        railways  (as  it  happened  to  both  of  them)  had  extended  and  formed  part 
a  lai^  system  of  railways  than  they  occupied  before,  when  the  whole  was  placed  in  the 
ods  of  one  company  as  it  has  now  become  vested  in  the  company  who  are  the  respondents 
I  the  present  case,  the  profit  made  by  the  whole  line  of  railway  would  have  to  be  estimated, 
ttwDgh  no  additional  profit  whatever  is  earned  by  this  particular  portion  of  the  line,  but  it  is 
■ttcly  an  integral  portion  of  the  whole  line  upon  which  the  whole  profit  is  made.    The  value  of 
pe  whole  line  is  to  be  brought  into  consideration  with  reference  to  the  length  of  distance  which 
itraversed  by  the  line  of  railway,  and  that  also  wholly  irrespectively  (as  was  pointed  out  by  one 
■oUe  and  learned  Lord  here  present,  as  having  occurred  in  a  case  which  came  before  him  for 
iedsion  in  Scotland)  of  the  amount  of  land  itself  occupied.   And  it  depends  simply  upon  the 
km  distance  which  may  be  occupied  by  the  railway  independently  of  the  amount  of  land  taken 
91  way  of  cutting,  which  would  of  course  differ  very  much  from  what  the  amount  of  land  would 
fee  if  it  were  carried  on  level  ground.    All  that,  the  Legislature  says,  is  not  to  be  taken  into 
bmsideraticHi  at  all ;  but  the  valuation  is  to  be  made  in  the  particular  manner  here  pointed  out. 
:  I  think  that  upon  this  point  I  cannot  do  better  than  refer  to  the  case  of  Adamson  v. 
SdMurgA  and  Glas^w  Railway  Con^ar^—^x^n  the  interpretation  of  the  Poor  Law  Act  ctxning 
fMbre  the  Court  of  Session.    In  that  case  the  Lord  Presklent  (whose  attendance  we  have  1^ 
iihaidage      having  with  us  to-day)  remarks,  that  the  Poor  Law  Act  "  prescribes  a  mode  of 
•BcssiDg  railways  and  canals  different  from  any  other  kind  of  lands  and  heritages.    It  deals  with 
ihBways  as  a  whole,  and  apportions  the  annual  value  of  the  whole  railway  among  the  parishes 
^kcvdii^  to  the  number  of  miles  in  each,  not  according  to  the  annual  value  of  the  land  occupied 
ii  each,  nor  according  to  the  proportion  of  traffic  in  each,  nor  according  to  the  amount  of  expend- 
pare  upon  construction  in  each,  nor  according  to  the  profit  of  the  amount  received  as  compared 
|rith  the  expense  of  working  in  each  parish.  All  these,  considerations  are  thrown  aside,  though 
■B  of  them  would  be  essential  to  strict  justice,  if  the  apportionment  of  the  assessment  was  to  bear 
^orence  to  the  relative  parochial  value  of  the  works  contributing  to  the  gross  annual  value, 
%t  all  these  considerations  are  set  aside-    The  actual  value,  positive  or  relative,  of  the  part  of 
^  railway  situated  within  each  parish  is  excluded  from  the  inquiry.   The  railway  is  to  be  taken 
M  a  whole,  and  the  annual  value  thereof  is  to  be  ascertained,  and  when  the  annual  value  as  a 
«4ule  shall  have  been  ascertained,  then  that  annual  value  is  to  be  apportioned  according  to  the 
Wnctment  of  the  Statute.   The  question  now  to  be  decided  is,  what  are  the  component  dements 
•f  Aat  ^tecies  of  heritage  called  a  railway,  the  annual  value  of  which  as  a  whole  for  letting  is  to 
be  esdnuUed  ?   It  is  not  merely  the  land  on  which  the  rails  are  laid  ;  it  is  the  whde  c<nnposite 
nbiect  making  up  the  railway,"   And  then  the  learned  and  nolde  Lord  says — "  The  Statute  has 
ibgled  out  tlus  new  species  of  property  called  'railway,'  consisting  of  lands,  buildings,  and 
CKavattonSf  and  fixtures  of  various  kinds  combined  as  a  whole  for  one  purpose  and  producing 
«ne  annual  value,  and  has  directed  the  annual  value  of  that  composite  to  oe  asceriained,  and 
Wing  ascertained  to  be  apportioned  in  a  particular  manner." 

It  appears  to  me,  that  after  an  Act  of  Parliament  so  entirely  varying  the  subject  matter  of 
sssessment  in  this  particular  parish  from  whatJt  was  at  the  time  that  the  Acts  of  1835  and  1836 
vere  passed,  it  is  impossible  to  apply  the  sections  contained  in  these  Railway  Acts  to  the  state 
things  as  it  now  exists. 

There  is  contained  in  this  Act  which  I  have  just  referred  to,  the  Poor  Law  Act  of  Scotland,  a 
daase  which  I  will  read,  namely,  the  91st ;  but  I  think  that,  even  without  referring  to  that  clause 
tt  all,  the  matter  might  be  well  rested  upon  general  principle.  The  91st  section  says,  "  That  all 
Itn,  statutes,  and  usages,  shall  be,  and  the  same  are,  hereby  repealed,  in  so  far  as  they  are  at 
variance  or  inconsistent  with  the  provisions  of  this  Act,  provided  always  that  the  same  shall 
coDtioae  in  force  in  all  other  respects." 

1  do  not  think  it  is  necessary  to  call  in  aid  that  particular  section  which  has  been  relied  upon 
ID  the  argument  as  repealing  in  effect  the  provisions  of  those  Acts  of  1835  and  1836.   For  what 
Jtrikcs  me  is  this,  that  the  true  construction  and  meaning  of  this  Act  being,  not  that  the  land  is 
to  be  exempt  from  contribution  to  the  parish  burdens,  but  that  the  owner  of  die  land  is  to  pay 
I  those  burdens  of  which  the  Act  there  speaks,  namely,  that  he  is  to  pay  those  assessments  which 
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were  then  in  esse,  and  vere  then  the  assessment  and  burdens  which  affected  the  land— that  pro- 
vision charging  the  owner  with  the  burdens  then  affecting  the  land  cannot  be  extended  to  a  state  of  i 
things,  in  which  the  burden  may  be  extended  to  some  twenty  or  thirty  times  the  amount  (rf  burdc^j 
that  could  by  any  possibility  have  been  contemplated,  a  burden  which  would  not  be  nrrmiiMM 
by  the  improvements  made  in  the  land  in  question,  but  would  be  a  burden  imposed  upon  ato^M 
different  principb.  And  to  say,  that  the  owner  was  to  have  thrown  upon  him  the  payment 
burden  assessed  u^n  a  totally  different  principle,  and  of  a  totally  different  character  from  aMi 
thing  that  then  existed  as  affecting,  or  as  by  the  then  state  of  the  law  capable  by  possiUlityfl 
affecting,  this  land,  would  be  to  m:ike  a  contract  totally  different  from  that  Parliamentary  contnfl 
which  was  then  made  between  the  parties,  and  to  throw  upon  the  owners  a  burden  which  thn 
were  never  intended,  in  any  form  whatever,  to  be  subject  to.  I  apprehend  that  when  those  Ad3 
of  Parliament  said,  that  the  ground  occupied  by  the  railway  shall  be  exempt  from  those  diffeiafl 
burdens  mentioned,  there  was  no  contemplation  whatever  of  burdens  of  a  totally  differcaM 
description  that  might  be  imposed  upon  the  land  by  subsequent  Acts  of  Parliament.  And  whed 
the  new  burdens  came  to  be  imposed,  he,  just  like  any  other  subject  of  the  realm,  who  had  W 
bear  any  new  burden  imposed  upon  his  property,  would  be  freed  from  the  previously  existiM 
burdens  ;  he  would  be  freed  from  aJl,  that  then,  either  expressly  or  by  implication,  was  done  awqfl 
But  there  is  no  immunity  given  to  him  from  those  taxes  which  might  be  hereafter  imposed  npM^ 
a  totally  different  principle  and  of  a  totally  different  character. 

This  view  of  the  case  is  no  doubt  greatly  assisted  by  a  variety  of  cases,  with  respect  to  wliitiu 
I  need  not  go  into  any  detail,  which  are  referred  to  in  the  printed  papers  before  us,  in  whick  ■ 
contracts  between  individuals  it  has  been  held,  that  contracts  for  indemnity  between  iadividdi 
do  not  imply  contracts  for  indemnity  against  wholly  new  burdens  which  are  newty  inqMsed, 
Several  authorities  to  that  effect  are  cited  in  the  papers  before  us,  which  it  would  bepedanoyfar 
me  to  go  into  in  detail.  None  of  them  have  a  distinct  and  direct  application  to  the  case  boon 
us ;  but  the  principle  appears  to  me  a  perfectly  sound  one,  that  as  to  anything  which,  either  bf- 
die  then  existing  law  was  impoied  upon  the  land,  or  which  could,  by  any  alteration  taking  place 
in  tbe  property  without  an  alteration  in  the  law,  come  to  be  imposed  upon  the  land^  those  iMnkst 
the  railway  company  was  freed  from.  These  burdens  the  owner  must  bear  and  submit  to,  bat 
with  regard  to  this  totally  different  character  of  burden,  imposed  wholly  irrespective  of  thevabt 
of  the  land  itself,  or  even  of  the  amount  of  land  occupied  and  held,  imposed  simply  upon  ilw 
principle,  that  the  railway  company  are  going  for  a  certain  length  of  linear  distance  throiq;h  tfae 
parish,  these  are  burdens  of  a  totally  different  character  and  description  from  anything  inKodcd 
to  be  dealt  with  by  the  Railway  Acts. 

Now,  the  Act  of  1854  does  not  make  any  material  difference  in  principle  as  regards  utf 
observations  I  have  ventured  to  make  upon  the  case,  as  compared  with  what  would  arise  trndor 
the  Act  of  1845,  but  it  introduces  certain  new  regulations  which  were  then  for  the  first  tim' 
imposed  upon  those  whose  duty  it  is  to  assess  the  property  of  railway  companies,  and  anelabcfide 
provision  of  this  description  is  made  in  that  Act  You  are  not  to  take  exactly  t^e  linear  distance 
as  you  did  before,  the  linear  distance  happening  to  be  a  matter  which  has  no  distinct  nStxcuee 
in  any  way  to  tfae  value  of  the  land  in  any  given  parish ;  but  there  is  an  attempt  in  tbe  Act  cf 
1S54  (however  unsuccessful  it  may  be)  to  administer  something  more  like  a  principle  of  rateable 
value  with  reference  to  the  property  in  the  parish  itself,  than  that  which  existed  imder  tfae  formtf 
Act,  because  in  assessing  the  whole  value  of  the  railway  to  be  let,  taking  the  whole  line  of  tail* 
way,  whatever  its  length  may  be,  as  a  property  to  be  let  and  to  have  a  given  value  assigned  to^ 
the  Act  directs  that  there  shall  be  a  deduction  of  3  per  cent,  from  that  value  in  respect  of  depots, 
and  other  buildings  of  an  important  character,  which  may  be  occupied  by  the  railway.  That 
deduction  having  been  made,  you  are  then  to  take  the  linear  assessment  with  reference  to  all  tbe 
rest  of  the  railway,  and  you  add  that  to  the  linear  value  of  the  line  in  the  parishes  in  wfaicb  the 
buildings  exist.  So  that  there  is  a  species  of  additional  parochial  value  (if  I  may  so  express  it) 
given  to  the  railway  in  those  places  where  the  company  have  important  buildings  erected,  aod 
there  would  be  an  additional  payment  coming  due  to  the  parish  in  respect  of  uie  buildings  so 
erected.  That  is  no  doubt  in  many  respects  a  just  and  proper  arrangement,  because  I  presume 
those  buildings  would,  amongst  other  things,  tend  by  reason  of  the  number  of  persons  employed, 
and  the  number  of  persons  about  them,  to  bring  into  the  place  where  the  buildings  were,  those 
who  might  afterwanls  become  burdensome  upon  the  parish — some  such  principle  J  sanwse 
prevailed  when  this  enactment  was  made— and  that  variation  in  the  law  was  accoraio^ 
adopted.  I  do  not  think  that  in  substance  or  in  principle  that  has  made  any  important  vaiialta> 
in  the  view  I  take  of  this  case  as  founded  upon  the  Act  of  1S4.5. 

The  view  I  have  taken  of  the  case  has  been  this,  that  the  arrangement  by  which  the  land  vas 
to  be  exempted  in  the  hands  of  the  railway  company,  the  owners  paying  the  value,  applied  to  tbe 
state  of  things  as  it  then  existed,  and  the  state  of  payment  which,  as  the  lav*  then  existedi 
would  or  might  become  due  in  respect  of  parochial  assessment  But  that  has  been  superseded 
by  a  new  system  of  poor  rate,  levied  upon  a  totally  different  principle,  not  measured  by  an 
estimate  of  the  quantity      land  taken,  but  proceeding  upon  a  totally  different  principle. 
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as  assessment  tiX  property  in  such  a  way  as  wholly  to  alter  the  whole  princi^e  laid 
bjr  the  two  Railwajr  Acts  to  which  I  have  referred.  And  it  therefore  introduces  a 
ox  upoa  the  railway  company  in  respect  of  those  particular  portions  of  land.  Other- 
fe  ceruinly  does  seem  to  me,  that  a  most  absurd  result  would  accrue,  if  you  were  to 
dot  an  owner  could  be  made  liable,  from  time  to  time,  for  additional  burdens  on  account 
wflension  of  a  company's  railway.  The  extension  of  a  company's  railway  might  be  greatly 
by  causes  altogether  independent  of  the  particular  lines  running  through  the  parish  in 
It  might  indeed  happen,  that  these  particular  lines  might,  in  consequence  of  that 
of  the  company's  railway,  become  less  valuable  than  before.  It  is  possible,  that,  in 
cnce  of  some  new  arrangements  of  things  being  made,  the  line  of  railway  running 
that  particular  parish  might  be  scarcely  at  all  used  by  passengers,  while  other  districts 
bve  a  lai^e  and  increasing  traf&c.  And  from  a  large  and  increasing  traffic  at  the  other 
tfie  line,  while  the  passengers  only  remained  the  same  or  were  even  reduced  in  quantity 
nd  of  the  line,  a  new  and  additional  burden  would,  according  to  the  construction  con- 
I  for  by  the  respondents,  be  thrown  upon  the  owners  in  the  parish  who  would  have  to  bear 
■rdea  in  consequence  of  the  railway  having  advanced  in  prosperity  in  a  different  part  of 
atry  from  that  in  which  the  railway,  in  respect  of  which  the  assessment  was  made,  had 
Bniied. 

iprebend,  therefore,  for  these  reasons,  that  the  decision  come  to  by  the  Court  below,  is 
m,  inasmuch  as  it  has  exempted  the  railway  company  from  a  contribution  towards  the 
B  die  parish  of  St.  Vigeans.  The  interlocutor  of  the  Lord  Ordinary,  I  believe,  has  not 
nnplained  of  in  this  appeal.  What  we  probably  ought  to  do,  my  Lords,  upon  the  present 
BO,  would  be  to  reverse  the  interlocutor  which  is  appealed  from — namely,  that  of  the  Court 
BOO,— and  it  may  be  possibly  thought  right  by  your  Lordships  to  give  som-  reasons,  in 
Ipe  of  findings,  with  reference  to  the  grounds  upon  which  we  proceed  in  so  doing.  Those 
p  »hen  put  into  a  proper  shape,  which  can  readily  be  done  if  your  Lordships  should  con- 
tkis  judgment,  will  precede  the  rever^l  of  the  interlocutor  by  your  Lordships.  Of  course 
case  DO  costs  can  be  given  upon  either  side.   The  case  will  be  remitted  to  the  Court  of 

L 

vfjKfirnMr.— The  appellants  will  have  the  costs  in  the  Court  of  Session. 
D  Chancellor.— Those  will  be  dealt  urith  by  the  Court  The  case  will  be  remitted. 
Aiidenoii.—-'Yha.t  will  be  qwte  satisfactory,  we  shall  get  back  the  costs  we  have  paid. 
l>  CUEL3ISFORD.— The  question  raised  by  this  appeal  is  not  free  from  difiBculty. 
■nterlocutm-  appealed  from  finds,  that  under  the  terms  of  the  Statute  the  suspenders  (the 
North  Eastern  Railway  Company)  are  not  liable  for  poor  rates,  whether  as  owners  or 
in  respect  of  any  portion  of  their  railway  constructed  wholly  upon  ground  acquired  by 
the  manner  and  upon  the  footing  specified  in  the  said  Statutes  respectively  authorizing^ 
■Option  there  conferred. 

"l36two  Acts  were  passed,  one  for  malting  and  maintaining  a  railway  from  Dundee  to 
A,  and  the  other  from  Arbroath  to  Forfar.  Each  of  these  Acts  contains  a  clause  of 
lion  from  mtain  hardens  of  the  lands  and  heritages  to  be  acquired  for  the  purposes  of  die 

I^nl  Advocate,  on  behalf  of  the  respondents,  dealt  with  the  clauses  in  the  two  Acts  as 
Uially  the  same,  but  there  are  great  differences  in  the  wording  of  them. 
Hlbeseen,  that  under  the  Arbroath  and  Forfar  Act,  the  conveyance  to  the  railway  company 
lure  stipulated,  that  the  company  should  bear  the  burdens  imposed  upon  the  lands  acquired 
"*  viiich  could  not  have  been  under  the  former  Act,  and  by  the  last  mentioned  Act,  if  the 
pivchased  the  whole  of  the  lands  of  any  person  within  any  of  the  parishes  through 
tbe  line  runs,  the  burdens  were  to  be  bonie  and  paid  by  the  company,  whereas  by  tM 
Act  the  hardens  were  always  to  be  borne  and  paid  by  tbe  original  proprietor  of  the  lands 
sritages. 

Bns  extraordinary,  that  in  two  Acts  of  Parliament  for  the  fomiaHon  of  two  railways  con- 
TOh  eaeh  other,  and  passed  at  the  same  time,  this  difference  in  the  wording  of  the  exemp- 
■Bseshoold  exist.  Whether  this  was  accidental  or  intentional  it  is  impossible  to  say, 
<(tunly  does  not  diminish  the  difficulty  of  ascertaining  the  intention  and  effect  of  these 
If  the  clause  in  the  Arbroath  and  Forfar  Railway  Act  is  to  be  regarded,  as  similar 
io  other  Acts  have  been,  merely  as  regulating  the  rights  of  the  original  proprietors  of  the 
^heritages  and  the  company  irtier  se,  this  cannot  be  said  of  the  clause  in  the  Dundee 
™>ath  Railway  Act,  which  leaves  nothing  to  the  stipulations  of  the  parties,  but  fixes  the 
»  of  the  lands  and  heritages  upon  the  original  proprietors. 

be  best  to  consider  the  case  with  reference  to  the  clause  in  the  Dundee  and  Arbroath 
^Act,  as  a  decision  upon  the  words  of  that  clause  will  cover  any  question  which  can  arise 
fte  Arbroath  and  Forfar  Act. 

Wk  no  stress  can  properly  be  laid  upon  the  feet,  that  the  railway  companies,  for  many  years 
wpssung  of  their  Acts,  pud  the  poor  rate  assessment  in  respect  of  their  railways.  If 
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they  are  not  liable  to  this  particular  burden,  the  payment  of  it  by  them  under  a  mistakeo  aotioa 
of  their  liability  cannot  operate  as  an  estoppel,  or  in  any  way  prejudice  their  right  nov  to  laat 
an  unjust  demand. 

The  first  question  to  be  determined,  therefore,  is,  whether  the  clauses  of  exemption  extend  l| 
poor  rate.    It  is  contended  on  the  part  of  the  appellant,  that  the  words, "  the  lands  and  herit^ 
etc.,  shall  not  be  liable  to  parochial  burdens  or  parish  burdens,"  are  inapplicable  to  poor 
which  is  not  a  burden  upon  land,  but  only  a  pers(Hial  liability  on  an  owner  or  occt^ant. 

But  although  the  poor  rate  is  laid  upon  the  owner  or  occupant  personally,  it  is  in  respectfl 
the  lands  and  heritages  owned  or  occupied  by  him,  and  therefore  where  lands  are  scAd  and  cm 
veyed  with  a  clause  exempting  the  purchaser  from  "paroclual  or  parish  burdens,"  these  mm 
may,  without  any  violence  of  construction,  be  held  to  mdude  a  poor  rate  to  which  the  pnrcluM 
would  otherwise  have  become  liable  by  reason  of  the  ownership  of  the  lands  which  be  M 
acquired.  i 

1  entertain  no  doubt,  that  the  clause  of  exemption  includes  the  particular  burden  of  poor  lat^ 
and  that  if  there  were  nothing  more  to  be  considered  than  the  Acts  of  1836,  the  railway  compaai 
wouM  be  exempt  from  all  liability  to  this  assessment  But  in  1845  the  Act  of  8  and  9  Vict.c^ 
was  passed  "for  the  amendment  and  better  administration  of  the  laws  relating  to  therelief  ctf 
poor  in  Scotland,"  and  the  appellants  contend,  that,  whatever  may  have  been  the  exemption  of 
railway  company  {ureviously,  the  necessary  result  of  the  provisions  of  this  Act  is  to  impose  tqat 
them  a  liability  to  poor  rate.  ^ 

The  clauses  principally  relied  upon  by  the  appellants  are  the  interpretation  dause,i^ 
which  enacts,  that  the  words  "  lands  and  heritages  shall  extend  to  and  include  railways ;  m 
45th  section,  by  which  it  is  enacted,  "that  in  cases  where  any  railway  shall  pass  through  orw 
situate  in  more  than  one  parish  or  combination,  the  proportion  of  the  annual  value  thereof  «lj 
which  such  assessment  shall  be  made  for  each  such  parish  or  combination  shall  be  according  )i| 
the  number  of  miles  or  distance  which  such  railway  passes  through  or  is  situated  in  each  puiik 
or  combination  in  proporticm  to  the  whole  length ; "  and  the  91st  section,  by  which  all  bi^ 
statutes,  and  us^es  are  repealed  in  so  far  as  they  are  at  variance  or  inconsistent  widi  tta 
provisicms  of  the  Act. 

The  argument  of  the  aimdlants  derived  from  these  clauses  is,  that  as  all  railway  are  assessiUii 
as  lands  and  heritages  without  exception,  and  a  new  mode  of  assessment  for  them  is  proiiided  bf 
the  Act,  a  clause  in  previous  Acts  exempting  them  from  assessment  is  inconsistent  vith  IM 
general  Act,  and  is  therefore  repealed  by  the9ist  section. 

But  the  Act  of  the  8  and  9  Vict  c.  83,  is  not  an  original  but  an  amending  Act.  It  creates  H| 
new  liability,  but  merely  prescribes  the  form  in  which  the  assessment  is  to  be  made,  andl^ 
previous  exemption  of  a  railway  from  liability  to  poor  rate  is  not  inconsistent  vith  a  clause  whiA 
directs  how  railways  are  to  be  assessed  in  future,  which  is  of  course  a|^cable  only  to  AoM 
railways  which  are  assessable.  J 

Mr.  Mellish  contended  for  the  perpetual  exemption  from  payment  of  poor  rate,  <hi  the  grourf 
that  the  Legislature  had  allowed  the  proprietors  of  lands  along  the  line  of  railway,  to  sdl 
lands  to  the  company  poor  rate  fre^  that  the  company  had  to  pay  a  higher  price  for  lands 
this  advantage  annexed  to  them,  and  that  to  throw  the  burden  of  the  rate  on  the  company  wdf 
(as  he  expressed  it)  be  confiscation. 

But  this  exception  from  liability  to  parochial  burdens  apfdies  only  to  lands  and  beringci 
acquired  for  the  purposes  of  the  Ac^  and  the  biudens  to  be  paid  by  the  original  proprietonnff 
thoie  of  lands  and  heritages  so  acquired.  We  have  no  information  as  to  the  princiide,  acconbi 
to  which  the  amount  of  the  assessment  was  ascertained  before  the  Act  of  1845,  whetbei  tbe 
original  proprietor  was  assessed  to  the  same  amount  of  rate  wtuch  he  paid  while  he  was  ofitf 
of  the  lands  acquired  by  the  railway  company,  or  whether  the  rate  was  estimated  npon  the  im- 
proved value  imparted  to  the  land  in  consequence  of  its  being  used  as  a  railway.  If  he  «ti 
assessed  for  this  improved  value,  it  is  difHcuk  to  understand  how  that  value  could  be  airivedit 
before  the  mileage  system  of  rating  railways  was  introduced. 

But  whatever  the  mode  of  assessing  may  have  been,  and  whatever  the  amount  of  assewnwsti 
the  lands  acquired  by  the  railway  were  the  only  subject  of  it,  and  it  was  in  respect  tt  An 
the  original  proprietors  were  liable  in  payment  instead  of  the  railway  company. 

On  the  passing  of  the  Act  of  1845  a  new  and  entirely  different  system  of  rating  ^^PV^ 
introduced,  and  the  lands  and  heritages  acquired  for  the  purposes  of  the  Railway  Acts  of  »]N 
in  respect  of  which  the  companies  were  to  be  exempt  from  liability  to  the  poor  rat^  sod 
burden  to  be  borne  by  the  former  inroprietors,  ceased  to  be  any  part  of  the  subject  of  tbentenr 
which  the  companies  were  assessable. 

The  railway  is  treated  as  a  distinct  assessable  subject,  and  the  lands  over  which  it  nnsare 
not  in  anyway  regarded  in  the  assessment  No  estimate  is  made  of  the  value  of  theliaobow 
which  the  railway  passes  ;  no  r^uing  takes  place  in  any  way  of  the  lands  in  die  P^^^^frJ^ 
the  ruliray,  and  therefore  it  may  with  perfect  truth  be  said,  that  the  conqianies  are  not  leoaern 
liable  to  the  poor  rate  for  the  lands  and  heritages  acquired  for  the  purposes  of  their  ASts. 
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Itaf^pearsto  m^that  the  moment  the  Act  of  1845  passed,  the  exemption  clauses  in  the  Railway 
[Acts  «  1836  t:eas^  to  have  any  operation.  The  object  of  these  clauses  was,  that  as  long  as  the 
ilnds  and  berit^^  were  the  subject  of  assessmoit,  the  burden  should  be  borne  hy  the  original 
iBiqirietors  and  not  by  the  companies.  Bat  under  the  new  system  of  rating  railways  there  could 
pe  DO  longer  any  assessment  upon  the  railway  companies  as  owners  of  these  lands,  and  thereto^ 
Nkere  was  nothing  for  which  the  original  propa-ietors  could  be  substituted  for  the  companies,  or 
mm  iriiich  the  companies  could  be  exempted.  Nor  do  I  think  that  the  lands  over  which  the 
U*ays  pass  could  remain  the  subject  of  assessment  so  as  to  continue  the  liability  of  the  original 
■oprietors,  for  the  parishes  would  then  have  virtually,  though  not  nominally,  a  double  rate  for 
Be  same  lands,  one  upon  the  railways  with  reference  to  the  extent  of  land  which  they  occupy 
■each  parish,  the  other  an  actual  assessment  on  the  lands  themselves. 

pSuppose,  under  the  Arbroath  and  Forfar  Railway  Act,  it  had  been  stipulated  in  the  conveyance 
wthe  lands  and  heritages  acquired  by  the  company,  that  they  should  be  liable  to  the  parochial 
inrdens,  it  could  hardly  have  been  held  that,  after  the  passing  of  the  Act  of  1845,  they  woultl 
jpre  continued  liable  to  these  burdens  in  addition  to  the  assessment  upon  them  in  respect  of  the 
pent  <tf  the  railway  running  through  the  parish,  and  it  can  make  no  difference  that  these  burdens 
mtn  payable  by  the  original  proprietors  in  the  exoneration  of  the  liability  which  would  otho-wise 
im  attached  upon  the  companies. 
Bat  whether,  after  the  Act  (tf  1 84$,  the  original  proprietors  of  the  land  acquired  for  the  purposes 
die  railways  continued  liable  to  assessment  or  not,  it  is  unnecessary  to  determine.  It  is 
VfBcient  for  the  decision  of  the  appeal  to  say,  that,  as  far  as  the  railway  companies  are  concerned; 
Ihe  exemption  clauses  must  have  been  deprived  of  all  effect  by  the  passing  of  the  Act  of  1845, 
lecause  they  had  no  longer  any  subject  upon  which  to  operate.  So  far  as  the  companies  are 
DDQcemed,  the  lands  and  heritages  acquired  by  them  for  the  railways  had  been  freed  from  liability 
to  assessment  for  poor  rate,  and  that  rate  has  been  laid  on  the  railways,  in  respect  of  which  no 
person  could  be  liable  but  themselves.  If,  therefore,  the  clauses  of  exemption  were  construed 
to  relieve  the  companies  from  assessment,  the  railways  would  escape  altogether  from  payment  of 
poor  rate. 

For  these  reasons,  I  think  the  interlocutor  appealed  from  ought  to  be  reversed. 
Lord  WES^'BURy.~My  Lords,  it  has  been  contended  on  the  part  of  the  respondents  in  this 
pat,  that  the  two  Acts  of  1836,  under  which  these  two  small  railways  were  constructed,  con- 
Wned  in  them  a  parliamentary  exemption  of  the  railway  from  the  poor  rate.  And  it  has  been 
farther  contended,  that  the  exemption  was  not  taken  away  by  anything  contained  in  the  Poor  Law 
AiKDdment  Act  of  1845,  or  in  the  Lands  Valoation  Act  subsequently  passed.  It  may  thnefore 
lematerialf  in  the  first  place,  to  ascertam  what,  under  the  t«n>  Acts  passed  in  1836  for  the  con- 
fttvction  of  the  Dundee  and  ArbroiUh  and  the  Artxoath  and  Forhir,  was  the  true  status  of  the 
■always  with  reference  to  taxation  for  the  relief  of  the  poor.  Thb  depends  on  the  construction 
■jf  the  32d  section  of  the  one  Act  and  the  23d  section  of  the  other.  The  effect  of  these  sections 
^■peais  to  me  to  have  been  this — viz.  that  where  the  railway  company  should  take  out  of  a  pro- 
Metor's  land  such  pieces  or  slices  of  land  only  as  were  required  for  making  the  railway,  they 
wnld  take  them /re£  from  parochial  burdens,  which  were  to  remain  charged  on  the  owners  of 
Ue  residue  of  the  lands,  the  parochial  assessment  not  being  disturtied  ;  hut  that  where,  instead 
flf  pieces  out  of  lands,  the  whole  lands  should  "be  taken,  then  the  railway  company  should  be  liable 
to  the  burdens  in  like  manner  as  any  ordinary  vendee  of  the  proprietor  would  be. 

1  do  not  concur  with  the  appellants,  who  contend,  that  the  pieces  of  land  were  taken  by  the 
company  charged  with  alt  public  and  parochial  burdens  ;  but  that  under  the  32d  section  the 
cooqiany  has  a  right  of  indemnity  or  resort  against  the  proprietors  from  whom  the  company 
faoi^[ht.  But  the  true  construction  appears  to  be,  that,  for  the  purpose  of  parochial  taxation,  the 
ailvay  company  is  not  to  be  regarded  as  proprietor  or  occupier ;  but  the  ownership  and  occupancy 
*f  the  lands  sold  to  the  railway  company  ai«  renirded  as  still  remaining  in  the  adjoining  pro- 
frietors.  thavfwe,  ibe  assesstnent  for  the  reuef  of  the  poor  were  still  governed  the  rales 
Att  snbnsteid  at  the  time  of  the  passing  of  the  Acts  of  1836,  I  should  have  oeen  of  opinion,  that 
;  4k  nihny  ccmpany  ms  not  liable  to  be  assessed  in  respect  of  the  lands  held  by  the  railway 
coaqway  in  the  parish  of  St.  Vigeans.  But  the  relation  or  the  railway  company  to  the  adjoining 
Iroprietors,  and  the  exemption  of  the  railway  itself  from  t£UEation  and  assessment,  are  entirely 
ikmd  and  superseded  by  the  subsequent  legislation. 

By  the  Poor  Law  Act  of  1845,  and  by  the  subsequent  Valuation  Acts,  there  is  created  a  new 
sobject  of  taxation,  and  a  new  mode  of  valuation  or  assessment.  From  and  after  these  Statutes  the 
poor  tax  assumes  an  entirely  different  character.  By  the  Poor  Law  Amendment  Act  of  1845  an 
tDtire  railway  is  treated  as  a  heritage  to  be  valued  in  cumulo,  and  for  the  first  time  made  a  dis- 
tinct sabjea  of  uxatioo.  I  entirely  agree  with  the  observations  made  by  my  noble  and  learned 
ftiend  the  Lord  President  in  the  case  of  The  Edinburgh  and  Glasgow  Rail-way  Company  v. 
Adaaueu^  in  the  language  which  my  noble  and  learned  fnend  the  Lord  Chancellor  has  read, 
aad  which  therefore  I  atetain  fnm  reading  again.  This  rule  of  a  mileage  assessment  was  ailinned 
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by  this  House  in  1855.   The  rule  given  by  this  Poor  Lav  Act  is  wholly  inconnstent 
exemption  alleged  to  be  contained  in  the  Acts  of  1 836. 

This  mode  of  assesscnent,  bovever,  was  superseded  by  a  different  system  under  the  Valuadoa 
of  Lands  Act,  17  and  18  Vict  cap.  91.    In  that  Act  the  directions  for  ascertaining  the  subjea  «C 
taxation  and  its  value  are  very  precise  and  peremptory.   The  cunutlo  yearly  value  or  rent  o£  tkft 
whole  lands  and  heritages  in  Scotland  held  by  any  railway  was,  by  that  Act,  tint  to  be  \  mgi 
tained  ;  and  from  the  amount  3  per  cent,  of  the  whole  cost  of  the  stations,  wharfs,  etc.,  vasl* 
be  deducted  ;  and  the  proportion  of  such  diminished  cumulo  rent  or  value  corresponding  to  dfti 
lineal  measurement  of  the  portion  of  the  line  situate  in  each  parish,  as  compared  vith  the  linciij 
measurement  of  the  entire  line,  with  the  addition  of  3  per  cent  on  the  entire  cost  of  any  sUMh 
etc.,  of  the  railway  within  the  parish,  is  to  be  deemed  and  taken  to  be  the  yeaiiy  rent  or  value 
the  lands  and  heritages  in  such  parish  belonging  to  or  held  by  the  railway  company.   Bjr  sobsoif 
quent  Amendment  Acts  some  alterations  are  made  in  the  de<hictioiu  from  the  amutlo^a^  btfl 
ttwy  are  immaterial  for  the  present  purpose. 

The  material  conclusion  is,  that  the  poor  rate  now  assessed  and  levied  on  the  railway  is  vha^f 
different  from  the  poor  rate  that  was  levied  in  1836,  and  is  referred  to  in  the  two  Railway  Qem- 
stniction  Acts  passed  in  that  year,  which  are  relied  on  by  the  respondents,  both  in  respect  cf  Ar 
subject  assessed  and  the  mode  of  ascertaining  the  assessable  value  of  that  subject ;  and 
consistently  widi  the  observance  of  the  directions  either  of  the  Poor  Law  Act  or  the  Vahiatiaa 
Acts,  thne  is  no  room  or  power  for  giving  effect  to  the  exemption  given  to  the  lands  taken  by  tit ; 
railway  company  under  the  two  Acts  of  1836.  No  doubt  some  injustice  has  been  done  to  Ac  ' 
railway  company,  but  it  is  probably  due  to  the  neglect  of  the  company  in  not  bringing  tbdr ' 
particular  exemption  under  the  Acts  of  1836  before  Parliament,  when  the  Poor  Law  Act  and  tk 
Valuation  Act  were  being  considered  by  it ;  and,  in  consequence  of  their  not  having  done  so^ 
they  have  entirely  lost  the  benefit  of  the  exemption  given  them,  which  is  in  effect  abn^ted  bf 
the  subsequent  Statutes.  1  think,  therefore,  that  the  interlocutor  of  the  Inner  House  of  12th 
December  1867,  which  is  the  only  interlocutor  appealed  from,  is  erroneous,  and  must  berevcrsed. 

It  is  obvious  that  the  whole  subject  of  the  action  of  suspension  which  was  brought  in  the  Coot 
of  Session  will  thus  be  disposed  of.  Therefore,  in  conformity  with  what  has  been  said  mf 
noble  and  learned  friend  on  the  woolsadc,  I  think  it  wiU  be  convenient  that  your  Lordships  should 
preface  your  decree  of  reversal  of  the  interlocuttv  by  a  finding,  that  the  railways  ure  not  exenpc 
from  liability  to  the  poor  rates,  but  are  to  be  treated  as  liaUe  in  conformity  with  the  oastuf 
Poor  Law  Amendment  Act  and  the  Valuation  Act  You  will  then  by  your  decree  reverse  tie 
interlocutor,  and  remit  it  to  the  Court  below,  to  enable  the  Court  below  effectually  to  dispoM 
of  the  two  subjects  of  the  action  of  suspension.  I  do  not  purpose  to  surest  the  exact  words' 
of  the  finding  which  is  to  preface  our  decree.  My  noble  and  learned  friend  Lord  Colohsat 
will  take  care  probably  to  have  that  in  a  right  shape,  but  it  will  be  in  sub^ance  what  I  hucj 
mentioned. 

Lord  Colonsav. — My  Lords,  in  conformity  with  the  opinion  which  has  now  been  expressed, 
I  think  the  course  of  procedure  and  form  of  judgment  is  exactly  what  my  noble  and  learned  fiiend ' 
has  suggested — that  there  should  be  some  declaration  or  finding  of  this  House  as  to  what  is  the 
true  position  of  the  relative  liabilities  of  the  parties.  And  I  think,  that,  this  being  a  note  «f 
suspension,  it  ought  to  be  remitted  to  the  Court  to  dispose  of  the  note  of  suspension  in  confoni^ 
with  those  findings,  and  to  deal  with  the  question  of  expenses  in  the  Court  below. 

I  confess  that  I  have  some  difRculty  in  concurring  in  the  ground  upon  which  the  judgment  if 
{H'ORounced.  I  think,  in  the  first  place,  that  the  interpretation  of  this  clause  in  the  local  Act 
which  has  been  given  by  my  noble  and  learned  friends  is  a  sound  one.  I  think  it  is  a  daiueaf 
exemption~-4iot  a  clause  of  relief,  bat  a  clause  of  exemption.  I  think  that  that  is  made  very  detf 
by  this,— that  the  liability  is  declared  to  rest  upon  the  land.  Then  I  think  that  the  jtenob^ 
burdens  include  poor  rate.  And  then  the  question  comes  to  be — Whether  by  these  subse^MSt 
Acts  of  Parliament  the  position  of  the  parties  is  so  altered  and  destroyed,  that  either  thenu«r 
is  to  bear  the  whole  burden,  or  that  the  landowner  is  still  to  bear  the  whole  burden,  or  is  to  be 
relieved  from  that  which  is  now  thrown  upon  the  railway  ?  There  has  been  a  good  d^  of  difi- 
culty  about  that,  and  the  state  of  the  l^slation  upon  the  subject  is  exceedin^y  tmsatisfoctorr- 
I  must  say  that  I  do  not,  in  that  view  of  the  matter,  regret  the  result  at  wtuch  my  noble  aw 
learned  friends  have  arrived  with  respect  to  the  interpretation  of  these  Acts,  because  I  think  it  *S 
put  the  matter  upon  a  nwre  simple  and  clear  footing  than  it  has  hitherto  stood.  I  think  tbatAe 
new  mode  of  assessment  prescribed  for  railways  is  applicable  to  the  railway  as  a  whole.  1 
not  in  the  least  differ  from  the  opinion  I  expressed  in  the  case  of  the  Edinburgh  and  Gltap" 
Railway,  which  my  noble  and  learned  friends  have  concurred  in,  as  to  what  is  the  meaning 
the  word  *'  railway,"  and  what  it  comprehends.  But  the  question  in  that  case  was, 
certain  subjects  in  a  particular  parish  were  to  be  exempted  from  the  valuation  of  the  railway.  ' 
thought  that  the  railway  comprehended  not  merely  the  rails  and  the  particular  lands  upoowfcick 
the  rails  were  laid,  but  the  whole  machinery  and  undertaking  called  the  railway,  and  that 
whole  required  to  be  valued.  But  I  am  not  satisfied  that  there  is  in  all  cases  an  inconsisiA? 
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I  ketween  the  enactraenC  for  valaing  railways  and  the  exemption  which  these  parties  claim  under 
iftis  Statute.  If,  for  instance,  a  railway  was  made  wholly  within  one  parish,  not  going  into  any 
tKber  parish,  and  wholly  upon  land  acquired  from  any  one  person,  it  would  be  exempted,  and  in 
pat  case  I  apprehend  that  the  vord  "railway"  in  the  one  Act  would  be  equivalent  with  the 
■Did  "  railway  '*  in  the  other,  and  that  the  liability  would  rest  upon  the  landowner  ;  but  in  other 
niKs  there  would  be  very  great  difficulty.  The  question  is,  whether  a  rule  which  is  not  generally 
Kilicable,  but  only  partially  applicable,  is  to  be  held  as  overturning  the  state  of  law  which 
Kisted  before,  or  whether  it  is  only  to  be  held  as  creating  a  difficulty  in  the  application  of  it  ? 
Kfiut  in  this  particular  case  it  appears  to  me  the  railway  company  who  claim  an  exemption  from 
biliiy  have  so  mixed  up  the  acquisitions  of  land  which  were  exempt  in  their  hands  with  lands 
Htich  were  not  exempt— they  have  so  complicated  the  matter,  that  it  is  impossible  or  unfair  to 
Bk  upon  a  parochial  board  the  duty  of  expiscattng,  as  they  seem  to  be  endearouring  to  do, 
Be  particular  parcels,  which  seem  to  be  almost  inmiite  in  number,  and  which  are  placed  in 
pBtfent  positions,  with  reference  to  the  tenure  by  which  they  are  held.  I  think,  therefore,  that 
mtf  are  not  in  a  positim  in  this  cause  to  plead  a  suspension  of  the  charge.  I  do  not  see  very 
wl  how  the  matter  is  to  work  out  in  the  end.  The  railway  is  to  be  liable  to  the  assessment. 
weO,  is  the  landowner  to  be  liable  as  he  was  before  the  Act  of  1845  ?— Is  he  to  bear  a  certain 
ptporttoD  oi  the  assessment  for  land  which  is  not  in  his  possession  ?  Can  that  legislation  ha\'e 
■tered  a  clause  which  was  a  clause  of  total  exemption,  imposing  a  burden  upon  another  person, 
■to  a  clause  of  relief  of  some  kind  ?  Is  the  railway  company  now  to  have  relief  against  the 
Ibulowner  for  something,  and  if  50  for  what  ?   I  see  great  difficulty  in  all  that,  but  in  this  case  I 

eocor  in  the  judgment.    I  think  that,  in  the  state  of  things  into  which  the  railway  company 
ve  brought  the  matter,  they  are  not  in  a  position  in  which  they  are  entitled  to  the  right  of 
tecmption.    I  shall  give  what  aid  I  can  in  framing  the  terms  of  the  findings. 

Interlocutor  reversed,  with  a  declaration. 

A^iiattfs  Agents,].  Gellatly,  S.S.C ;  William  Robertson,  Westminster.  — 
4iiHts,  Mortem,  whitehead,  and  Greig,  W.S. ;  Grabames  and  Wardlaw,  Westminster. 
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John  Miller,  Trustee  on  Seqestrated  Estate,  Affellant,  v.  Thomas  Lear- 
month  and  Others,  Respondents. 

Bankrupt — Wife's  Legitim — Postnuptial  Contract — Onerosity — Intimation  of  Assignation — Mrs. 
F.'sfaiker  having  died  in  she  and  F.,  in  iBs2,  executed  a  postnuptial  contract,  wherefy 

F-  bound  himself  '.o  settle  £2000^  and  Mrs.  F.  disponed  and  conveyed  all  her  lands,  goods,  etc.^ 
then  belonging  to  her,  or  which  might  come  to  her,  and  in  particular  all  interest  in  her  father's 
tstaitf  to  trustees  for  F.  for  life,  then  for  Mrs.  F.for  life,  and  then  for  the  children,  some  of 
whom  were  then  alive.  The  fund  was  declared  to  be  alimentary,  and  not  attachable  for  debts. 
One  0f  the  trustees  was  the  executrix  of  Mrs.  F.'s  father,  and  as  such  bound  to  Pay  Mrs.  F's 
l^pHwt,  F.  tH  1852  was  solvent^  but  in  i860  was  mad*  a  bankrupt,  and  M.  was  his  trustee. 

Held  (a£Srmine  judgment),  (i.)  That  Mrs.  F.'s  legitim  had  not  vested  in  the  husband,  but  was 
assigned  by  the  postnuptial  contract  to  the  trustees;  (2.)  as  one  of  the  trustees  was  debtor  in  the 
Uptim,  and  signed  the  postnuptial  contract  as  an  accepting  trustee,  this  was  sufficient  intinta- 
tu>n  of  Mrs.  F.'s  assignation  of  legitim  ;  (3.)  that  the  postnuptial  contract  beingexecuted  when 
F.  was  solvent,  cmd  being  reasonable,  was  binding  on  f.'s  creditors. 

QcEsriON,  IVkUktr  F.'s  life  interest  in  the  legitim  fund  was  validly  assigned  to  the  trustees 

This  was  an  appeal  from  a  decision  of  the  Second  Division,  as  to  the  effect  of  the  husband's 
baakruptcy  upon  a  postnuptial  marriage  settlement  The  late  Mr.  Alexander,  proprietor  of  the 
Theatre  Roya^  Glasgow,  died  in  1851,  leaving  property  valued  at  ^54,000,  and  in  his  trust 
icsletnent  he  settled  p-irt  of  his  property  on  his  widow  for  her  life,  and  thereafter  on  the  children 
CQmlly.  One  of  his  daughters  had  married  Mr.  Fmlay,  a  carver  and  gilder  in  Glasgow,  and  in 
1852  they  executed  a  postnuptial  settlement  or  contract,  the  husband  binding  himself  to  pay  the 
n>^iage  trustees  ^^1999  on  1st  January  1862,  and  in  further  security  he  bound  himself  to  assign 
ttrtain  policies  on  his  life.  The  wife,  on  her  part,  disponed  and  assigned  all  lands,  heritages, 
S^ods,  debts,  and  sums  of  money  to  which  she  had  or  might  have  any  title  or  interest,  and  all 
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right,  title,  and  interest  vhtch  she  then  had  or  might  have  in  her  Cher's  estate,  and  iB 
rights  she  might  have  in  the  succession  or  estates  of  her  mother  ;  and  the  deed  provided,  th< 
the  whole  of  the  foresaid  provisions,  both  in  favotir  of  the  spouses  and  the  children  of  tht 
marriage^  ^ould  in  nowise  be  attachable  for  debt,  but  that  the  same  should  be  consideie^ 
alimentary ;  and  the  husband  renounced  his  Jus  mariti.  At  the  date  of  this  marriage  contntt 
Mr.  Finlay  was  alleged  to  be  in  prosperous  circumstances,  and  was  solvent  immediately  afw 
the  date  of  the  contract.  Mrs.  Alexander,  one  of  the  trustees,  had  notice  of  the  mairiip 
contract  and  assignation.  She  refused,  however,  to  pay  any  legitim  to  her  chilircn,  or  to  Mni 
Finlay's  trustees.  In  1858  three  daughters  raised  actions  against  their  mother,  Mrs.  Alexandtfi 
for  their  respective  legitim,  and  obtained  decrees  in  their  favour  ;  and  Mrs.  Finlay  obuinedi 
decree  for  £2^27.  Mrs.  Alexander  and  Mr.  Finlay  held  shares  in  the  Western  Bank  of  Scotlan^j 
and  suffered  by  the  insolvencj'  of  that  bank.  Ultimately,  in  i860,  the  estate  of  Mr.  rmk| 
was  sequestrated,  and  Mr.  Miller  was  appointed  trustee.  Several  actions  were  then  laise^ 
which  were  consolidated,  and  in  the  course  of  the  actions,  accounts  having  been  taken,  c 
appeared,  that  the  amount  of  legitim  to  which  Mrs.  Finlay  was  entitled  was  ^^432,  whidi  m 
afterwards  agreed  to  be  fixed  at  ^2600.  Mr.  Miller,  as  trustee  for  the  creditors,  claimed  d» 
legitim  as  part  of  the  husband's  estate ;  but  the  Lord  Ordinary  and  the  Second  Division  hd^ 
that  the  legitim  had  been  duly  assigned  to  the  marriage  trustees  of  Mrs.  Finlay,  and  had  been 
intimated  to  Mrs.  Alexander,  the  executrix  of  Mr.  Alexander,  'and  the  debtor  in  the  obttgati& 
The  Court  having  fiirther  allowed  a  proof  as  to  the  solvency  of  Mr.  Finlay  at  the  date  rf  hil 
postnuptial  contract,  and  the  reasonableness  of  its  provisions,  his  solvency  was  held  to  be  pro«4f 
that  therefore,  it  was  valid  against  his  creditors ;  but  the  Court  reserved  all  questions  as  todt 
right  to  the  interest  and  proceeds  of  the  legitim  during  the  life  of  the  husband.  The  trustee  ta 
the  creditors,  Mr.  Miller,  now  appealed  against  those  interlocutors. 

The  following  interiocutors  were  pronounced  in  the  cause  : — '*2yl  7««^i865, — Finds,  that  da 
postnuptial  contract  of  marriage  libelled,  dated  28th  February  1 852,  contains  a  due  and  effectnd 
assignation  to  the  trustees  therein  named  of  tbe  right  of  legitim  from  the  estate  of  her  faihtr, 
the  deceased  John  Henry  Alexander,  held  by  Mrs.  Mary  Anne  Alexander  or  Finlay :  Fin  Js,llot 
the  said  contract  was  recorded  in  the  Books  of  Council  and  Session  on  7ih  December  18J7: 
Finds,  that  the  said  assignation  was  duly  and  effectually  intimated  to  Mrs.  Elizabeth  Ridddlcr 
Alexander,  the  executrix  of  the  said  deceased  John  Henry  Alexander,  at  a  period  anterior  to  tk 
said  7th  December  1857 ;  and  appoints  the  cause  to  be  enrolled,  in  order  to  be  further  proceeded 
with." 

"  5M  Deten^r  1866.— Finds  it  proved,  that  the  postnuptial  contract  of  marriage  libelled  m 
executed  on  38th  February  1852,  and  was  delivered  to  the  trustees  therein  namet^  and  thetnut 
accepted  by  the  said  trustees  in  the  month  of  March  immediately  following :  Finds,  that,  by  tbe 
said  delivery  to  the  said  trustees,  of  whom  Mrs.  Elizabeth  Riddell  or  Alexander,  widow  and 
executrix  of  the  deceased  John  Henry  Alexander,  was  one,  the  assignation  of  the  legitim  accniiii{[ 
to  Mrs.  Mary  Anne  Alexander  or  Finlay,  as  a  child  of  the  said  deceased  John  Henry  Alexander, 
contained  in  the  said  postnuptial  contract  was  duly  intimated  to  the  said  executrix :  Finds  it 
proved,  that,  at  the  date  of  execution,  and  also  at  the  date  of  delivery  of  the  said  postnuptial 
contract,  John  Finlay,  the  husband  of  the  said  Mrs.  Mary  Anne  Alexander  or  Finlay,  and 
granter  along  with  her  of  the  assignation  of  the  said  legitim,  was  solvent ;  and  that  the  assigni- 
tion  by  Mr.  Finlay  of  tbe  said  legitim  was,  in  the  circumstances  of  Mr.  Finlay,  no  more  thaiia 
reasonable  provision  for  his  wife  and  children  :  Finds  and  declares,  that,  by  virtue  of  the  aid 
assignation,  intimated  as  aforesaid,  the  trustees  named  in  the  said  postnuptial  contract,  and 
acceptors  and  survivors  of  the  same,  were  and  are  entitled  to  recover  and  receive  the  amotmtof 
legitim  due  to  the  said  Mrs,  Mary  Anne  Alexander  or  Finlay,  from  the  estate  of  her  father;  a»J 
to  hold  and  administer  the  same  for  the  purposes  of  the  trust  declared  in  the  said  deed  ;  andttat 
the  trustee  and  creditors  in  the  sequestratitm  of  the  said  John  Finlay  have  no  right  or  interest  is 
the  said  legitim,  except  to  the  effect  and  extent  of  claiming  and  receiving  from  the  said  tntstea 
the  amount  oif  the  liferent  interest  vested  in  the  said  John  Finlay  by  the  said  postnuptial  contract 
and  decerns  ;  and  appoints  the  cause  to  be  enrolled,  that,  in  so  far  as  the  ccmchisions  of  dK 
summons  are  unexhausted  by  the  foregoing  findings,  the  case  may  be  proceeded  with,  and  hraask 
to  a  close  in  accordance  therewith." 

"  March  1867.— Refuse  the  desire  of  the  reclaiming  note  for  John  Miller,  and  find  lim 
liable  in  expenses  since  the  date  of  the  Lord  Ordinary's  interlocutor  reclaimed  against :  Refase 
the  desire  of  the  reclaiming  note  for  Thomas  Learmonth  and  others  also  with  this  explanation, 
that  all  questions  between  the  parties,  hinc  inde  in  reference  to  the  interest  or  annual  proceeds 
of  the  legitim  fiinds  are  reserved  entire  :  Find  no  expenses  due  in  reference  to  the  hst 
mentioned  Reclaiming  Note :  Remit  to  the  Auditor  to  tax  the  expenses  above  found  due  and  to 
report,  and  to  the  Lora  Ordinary  to  dec^n  Uierefor,  and  to  proceed  further  in  tbe  cause  as  sbaO 
be  just." 

The  Lord  Ordinary  appended  the  following  notes  to  two  of  the  preceding  intcrlocotors  :— 
{^■^June  1865.)— "The  postnuptial  contract  of  marriage  conveys  to  the  trustees  every  debt  d« 
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b»  Mrs.  Fmlay,  and  in  particular,  *  all  right,  title,  and  interest  which  she  or  the  said  John  Ftnlay, 
kr  husband,  now  has  or  may  hereafter  have,  in  the  succession  or  estates,  heritable  and  moveable, 
vber  father,  the  said  deceased  John  Henry  Alexander.'  The  Lord  Ordinary  cannot  doubt,  that 
lbs.  Finlay's  claim  of  legitim  is  comprehended  in  this  conveyance. 

I  "  This  postnuptial  contract  was  recorded  in  the  Books  of  Council  and  Session  on  7th  December 
K7,  as  the  extract  produced  shews.  There  is  recorded  as  part  of  the  deed  a  minute  attached 
it  it,  running  thus  ; — '  We,  the  trustees  within  named  and  designed,  do  hereby  accept  of  the 
lice  of  trustee.'  This  minute  is  signed,  amongst  others,  by  Mrs.  Elizabeth  Alexander,  who 
bs  executrix  of  John  Henry  Alexander,  and  as  such  was  debtor  in  the  legitim.  The  Lord 
■dinary  cannot  doubt,  that  this  is  a  sufficient  acknowledgment  of  intimation  of  the  assignation 
ptite  executrix.  The  minute  acknowledges  intimation  of  the  deed,  and  does  something  more, 
lie  minute  is  not  dated,  but  the  extract  shews  that  it  was  attached  to  the  deed  and  subscribed 
■a  period  anterior  to  the  date  of  the  extract.  It  was  understood,  that  the  pursuers  did  not 
Inire  a  more  definite  date  to  be  inquired  into." 

ij5/i  Dfc,  1866.) — "  It  is  clearly  proved,  that  Mr.  Finlay  was  solvent  at  the  date  of  the  post- 
■(Kial  contract  cf  the  38th  February  1852,  and  considering  his  circumstances  at  the  time  as  a 
in^ierDus  carver  and  gilder,  the  hard  Oidinary  is  of  opinion,  that  the  assignation  of  the  legitim 
king  to  Mrs.  Finlay  herself  out  of  her  Other's  succession,  and  amounting  at  most  to  about 
K1400,  (stated  by  the  defender  White  (Art.  17,]  as  not  more  than  ^2000,]  as  a  provision  to  be 
bd  by  trustees  for  behoof  of  Mrs.  Finlay  and  the  children  of  the  marriage,  was  a  fair  and 
pasimable  provision.  The  Lord  Ordinary  is  of  opinion,  that  this  conclusion  is  not  affected  by 
fte  circumstance  that  Mr.  Finlay  further  bound  himself  to  pay,  in  the  year  1862,  (ten  years 
Ifterwards,)  an  additional  sum  of  ;^20oo  for  the  same  purposes,  a  provision  of  contingent 
•nliiation,  and  which  Mr.  Finla/s  bankruptcy  has  reduced  in  value  to  nothing. 

*'The  question  which  then  arises  is,  whether  this  assignation  of  the  legitim,  being  itself  a 
nasonable  provision  by  a  solvent  man  for  his  wife  and  children,  was  so  completed  as  to  be 
ilfcctual  in  competition  with  the  sequestration  of  Mr.  Ftnlaj-'s  estates.  It  appears  to  the  Lord 
Ordinary,  that  this  question  receives  an  easy  answer  in  the  affirmative ;  for  by  the  intimation  of 
tte  assignation  in  March  1852,  the  right  to  the  legitim  was  from  that  moment  made  real  in  the 
Verson  of  the  trustees,  and  could  not  be  affected  by  the  sequestration,  which  only  issued  in 
January  i860,  nearly  eight  years  afterwards.  The  trustees,  therefore,  were,  and  are,  entided  to 
■old  the  right  in  opposition  to  the  sequestration,  for  all  the  trust  purposes  legally  constituted  by 
tike  deed.  One  «  these  purposes  is  the  payment  of  the  interest  of  the  legitim  fund  to  Mr. 
iKnlayduring  his  lifetime ;  and  there  appears  no  room  for  doubt,  that  to  this  extent  the  creditors 
ii  the  sequestration  come  in  room  of  Mr.  Finlay,  and  are  entitled  to  draw  the  interest  from  the 
ttnstees  during  Mr.  Finlay's  life.  Another  is  the  payment  of  the  interest  to  Mrs.  Finlay,  after 
tile  death  of  her  husband,  and  this  is  a  purpose  for  which  it  is  thought  very  clear,  that  the  trus- 
tees legally  hold  the  right  so  completely  vested.  The  last  purpose  of  the  trust  is  the  payment  of 
tite  fee  to  the  children ;  and  as  to  this,  some  discussion  arose  before  the  Lwd  Ordinary.  There 
can  be  no  doubt  that  the  case  of  children  differs  from  that  of  wife,  and  this  under  an  antenuptial 
KN  less  than  a  postnuptial  contract.  In  general,  they  have  no  jus  crf/iifi,  but  merely  spes 
tuccxsstonir,  (ineffectual  against  creditors),  in  regard  to  provisions,  which  are  not  payable,  principal 
<K  interest,  till  after  the  father's  death.  But  it  is  trite  law,  that  an  effectual  Jus  credtti  may  be 
constituted  in  their  favour  in  many  ways,  and  amongst  others,  by  the  constitution  of  a  trust  vesting 
•  security  for  the  provision  in  the  person  of  the  trustees  during  the  father's  lifetime.  This 
ijq>ears  to  the  Lord  Ordinary  to  be  substantially  the  case  in  the  present  instance.  The  comple- 
m  of  a  real  right  to  the  legitim  fund  in  the  person  of  the  trustees,  appears  in  principle  not 
fifletent'from  what  the  case  would  have  been,  had  the  security  been  a  conveyance  of  a  landed 
pwpeily  completed  by  infefhnent  In  such  a  case  the  right  of  the  children  would,  according  to 
fte  anthorities,  be  fuUy  elTectual  in  compedticm  with  the  father's  creditors — Merries,  Farguhart 
MMdCa.  r.  Brvwm,  16  S.  948. 

''The  Lwd  Ordinary  can  at  present  go  no  further  than  to  fix  the  general  prindple  as  to  the 
uture  and  effect  of  the  right  vested  in  the  trustees  under  the  postnuptial  contract.  How  that 
right  is  to  be  practically  wrought  out  in  the  cirounstances  appearing  from  the  record,  must  be 
the  subject  (rf  separate  discussion," 
The  Second  Division  adhered  :  and  the  trustee  on  Mr.  Finb/s  sequestrated  estate  appealed. 
Sir/l.  Palmer  (^.C  ,  and  MelliskQ^.C,  for  the  appellant. —The  legitim  of  the  wife  vested,  ipso 
jure,  on  the  marriage,  in  the  hMshAnd—Macdougal  v.  WilsoHf  20  D.  658.  The  marriage 
wmtract  did  not  import  an  assignation  of  the  legitim  fund  to  the  husband — IVhUe  v,  Finlay,  24 
D.  38.  There  is  no  evidence  that  the  postnuptial  contract  was  ever  delivered  to  or  ac- 
cepted by  the  trustees — Ersk.  iii.  2,  43  ;  M.  3249  ;  Fraser  v.  Lord  Advocate,  M.  17,008  ;  Brodie, 
M.  12,275)  Nor  was  the  trust  fund  ever  taken  possession  of,  and  the  assignation  completed  by 
tssignation  to  Mrs.  Alexander  as  executrix  of  her  husband  and  the  debtor  in  the  fund — Bell's  Pr. 
T  1462 ;  Bell's  Convey.  292  ;  Stevenson,  M.  858-9.  Private  knowledge  by  Mrs.  Alexander  was  not 
•nough— 3  Bell's  Com.  18  ;  Bain  v.  AfAfillan,  M.  863 ;  Newton,  M.  850.    But  even  if  the  post- 
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nuptial  contract  vas  duly  intimated,  it  was  invalid  against  bis  creditors,  because  Mr.  FmlaTn 
not  solvent  at  the  time  it  was  executed,  and  the  onus  of  proof  lay  upon  the  wife's  tnstetS' 
I  Bell's  Com.  643.  Even  if  the  assignation  was  completed,  it -was  revocable  by  Mr.  Finlay,ai 
his  bankruptcy  operated  as  a  revocation — Dunhp  v.  Dun/ofi's  Trustees,  3  Macpb.  758;  i  Lj 
ScoC.  App.  \0f),anU,  p.  1439 ;  Steven  v.  Dunlop,  1st  Feb.  1809,  F.  C.  ;  Shearer  v.  Christie,il 
132.  Besides,  it  was  an  unreasonable  and  excessive  provision  to  the  wife,  and  should  beq 
down  to  what  is  reasonable — Gartashore  v.  Brand,  M.  987  ;  Campbeii,  M.  ^8. 

The  Dean  of  Faculty  (Gordon),  and  Anderson  Q.C.,  for  the  respondents. — The  posmqpi 
contract  vas  an  onerous  contract  as  containing  reasonable  provisions  to  his  wife  and  childia 
Galloway  v.  Craig, 4  Macq.  App.  267, aHte,p,  1047  ;  Dunlop  v.  Johnston^  I  L.  R.  Sc.  App.  H 
anttf  p.  1439 ;  White  v,  Fituayt  34  D.  38 ;  H^bum  v.  Brown^  2  Dot,  343.  it  vas  di 
deliv^«d  and  intimated,  for  Mrs.  Alexander,  the  ubtw  in  the  obligation,  was  one  of  the  tnsta 
and  signed  the  deed  as  an  accepting  trustee,  and  that  alone  is  equivalent  to  intimaiioo  to  h 
A  jus  crediti  was  vested  in  the  children  who  were  then  alive  by  the  marriage  contract— (rfdUk 
V.  Stewart,  6  D.  1018;  Herries  v.  Brown,  16  S.  964;  Mortice  v.  Sprat,  8  D.  91! 
WUsofCs  Trustees  v.  Wilson,  18  D.  1096.  The  legitim  was  included  in  the  marriage  cootn 
and  conveyed  to  the  trustees.  The  interlocutors  were  therefore  right,  and  as  the  qoestioik  u 
payment  of  the  interest  during  Mr.  Finlay's  lific  was  reserved,  there  was  no  fountuuioDfiird 


Lord  Chancellor  Hathbrley.— My  Lords,  this  case,  after  much  painful  litigaticm,  tat 
been  brought  before  us  by  the  appellant,  who  is  the  trustee  of  Mr.  Finlay,  whose  estaie  isaiar 
sequestration,  and  who  was  the  defender  in  an  action  which  had  been  brought  by  the  trastcestf 
a  certain  marriage  settlement  executed  by  Mr.  Finlay  after  his  marriage.  The  trustees  d  At 
marriage  settlement  desired  Co  be  placed  in  the  possession  of  certain  funds  constituting  dc 
legitim  of  Mrs.  Finlay,  together  with  other  property  vested  in  the  trustees  for  the  purpose  (tfAtf 
postnuptial  settlement. 

The  settlement  itself  was  executed  in  1853,  and  was  a  settlement  by  which,  in  the  first  ^aa^ 
Mr.  Finlay,  then  carrying  on  business  as  a  carver  and  printseller  in  Glasgow,  entered  iiAiii' 
en^^agement  by  cbvenant,  to  pay  at  about  10  years'  date  m>m  the  settlement,  (which  would  beii' 
1862,)  a  sum  of  nearly  ^2000,  (short  of  that  sum,)  and,  in  the  mean  time,  he  engaged  loiiuM 
his  life,  and  to  keep  up  the  premiums  of  insurance,  the  insurance  to  be  made  for  the  sum  wl»d, 
he  was  so  to  pay  at  the  expiration  of  that  period.  Then,  beside  that,  he  having  enieted  inn' 
that  engagement  on  his  part,  the  mother  of  Mrs.  Finlay,  viz.  Mrs.  Alexander,  joining  and  co» 
curring  in  the  engagement,  entered  into  this  stipulation  on  her  part,  that  inasmuch  as  underi' 
deed  which  had  been  made  in  the  lifetime  of  her  late  father,  between  the  father  and  motherof 
Mrs.  Alexander,  she  Mrs.  Finhy,  wa^  entitled,  as  one  of  the  children  of  Mr.  and  Mrs.  Alexandd^. 
to  certain  heritable  property,  namely,  an  interest  in  the  Theatre  of  Gla^ow,  subject  to  her 
mother's  life  interest,  and  inasmuch  as,  by  the  death  of  her  father,  which  had  taken  place  befnt 
the  execution  of  this  settlement  in  1852,  she  was  entitled  to  legitim  in  the  share  of  her  fiber's 
estate,  which  she  would  take,  subject  to  her  mother's  life  interest ;  and  she  engaged  that  botk 
her  share  of  the  heritable  property  and  her  share  in  legitim  should  be  settled  upon  the  trub 
declared  by  that  deed  of  1852.  And  these  trusts  were  for  Mr.  Finlay,  the  husband,  fw  fatsfi^ 
and  after  his  decease  for  Mrs.  Finlay,  his  wife,forher  life,  and  after  tbedeceaseof  both  of  d)A 
to  the  children  <tf  the  marnage. 

There  was  a  declaration  ctmtained  in  the  deed  that  these  limitation^  all  of  them,  as  I  radtf*- 
stand  it,  should  be  alimentary,  and  that  they  should  not  be  attachable  for  debts. 

The  main  question  that  seems  to  have  arisen  in  the  Court  below  is  this,  whether  or  not  ilut 
settlement  could  stand  as  regards  the  legitim  of  Mrs.  Finlay.  And  a  previous  quesdm 
raised  also  by  Mr.  Miller,  the  appellant,  as  trustee  of  Finlay  in  the  sequestration,  whether  the 
legitim  was  in  effect  included  in  the  settlement.  I  have  stated  that  to  be  so  ;  that  being  tl* 
decision  of  the  Court  below  upon  it..  I  think  there  can  be  no  reasonable  doubt  about  iL  It  tus 
not  been  argued  on  the  part  of  the  appellant  that  the  case  was  otherwise. 

Now  the  form  of  the  action  was  this  ; — li  was  asked,  in  the  first  place,  by  the  trustees  aid 
those  interested  in  this  deed,  viz.  the  wife  and  children,  that  it  should  be  declared  that  the  tna- 
tees  were  entitled  to  the  whole  of  these  funds,  which  I  have  described,  by  virtue  of  the  settleme»^ 
including  the  legitim.  Secondly,  it  was  asi  ed,  that  it  should  be  declared  that  Finlay,  the  husbud 
or  rather  his  trustee,  had  no  interest  whatever  in  the  funds.  And  thirdly,  it  was  asked,  dat^ 
should  be  declared,  that  the  pursuers  were  entitled  to  receive  payment  of  the  legitim  from  a  llun 

Krson  not  yet  named,  viz.  Mr.  White.  White  being  a  trustee  under  the  sequestration  «hi^ 
d  been  obtained  against  Mrs.  Alexander,  the  mother,  Mrs.  Alexander  being  the  persoo  >b 
whosf  hands  the  fiind  constituting  the  legitim  was  found  at  the  date  of  the  sequestiatioo,  and 
also  held  some  portion  of  the  legitim  in  specie,  a  remedy  was  asl  ed  against  White,  as  for  as  the 
portion  held  in  specie  was  concerned,  and  it  was  a^^ked  as  regards  uie  property  not  in  qwd^ 
that  there  should  be  a  charge  against  the  estate  of  Mrs.  Alexander  in  his  hands,  as  tnutee  ando' 
the  sequestratiML 
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:  being  the  remedy  sought,  a  decree  was,  in  the  first  instance,  obtained  against  White,  as 
,  ,'of  Mrs.  Alexander,  for  payment     the  tegitim.   An  interlocutor  was  made  for  that  pur- 
lin a  very  early  stage  of  the  proceeding,  and  is  one  of  the  eight  interlocutors  appealed 
Mr.  White  seems  in  an  early  period  of  this  litigation  to  have  succumbed,  and  not  to 
itiniied  the  contest  with  the  trustees,  who  were  seeking  to  have  their  remaiies  against 
iR^iea  of  the  recovery  of  the  legitim. 
a  may  be  said,  that  if  it  had  not  been  for  the  interposition  of  Mr.  Miller,  the  present 
Dt,  the  fund  would  have  been  long  ago  in  the  hands  of  the  trustees  of  the  settlement 
Miller  has  interposed  and  raised  these  objections.    He  said — "  I,  as  representing 
,  assert,  that,  according  to  the  law  of  Scotland,  this  legitim  became,  on  the  opening  of  the 
iioo  of  Mr.  Alexander,  the  property  of  the  husband  in  right  of  bis  wife,  and  therefore  one 
I  <A the  fund,  which  you  seek  to  include  in  the  settlement,  if  it  be  therein  included,  would 
ilutsband's  property,  and  I  should  be  entitled,  as  trustee  under  the  sequestration,  to  insist, 
:  settlement  being  postnuptial,  I  stand  in  the  position  of  his  representative,  in  such  a 
that  you  cannot,  as  against  this  estate  now  under  sequestration,  any  longer  claim  the 
;  supposii^  it  to  have  been  originally  included  in  the  deed."    But  further  than  that,  he 
[it soot  included  in  the  deed,  and  for  that  purpose  he  relied  upon  the  wording  of  the  deed 
I;  but  the  words  of  the  deed  are  so  plain  and  clear  as  including  all  property  vested  either  in 
rmlay  or  his  wife,  that  it  was  impossible  to  carry  on  that  contention  at  the  bar  of  your 
Mps*  House  ;  and  that  point,  therefore^  was  very  properly  waived  by  the  counsel  for  the 
at. 

what  were  his  next  objections?   They  were  these,— ^rj/,  that  the  deed  was  never 
by  the  trustees ;  second^  that  it  was  never  intimated  to  the  holder  of  the  fund ;  thirds 
,  sapposing  even  it  were  made  out,  that  the  deed  had  been  accepted  and  been  intimated 
Ebotder  of  the  fund,  yet  it  being  a  purely  voluntary  deed,  and  the  property  being  entirely 
ty  of  Mr.  Finlay,  the  deed  can  be  of  no  avail  against  me  as  representing  his  estate, 
aim  accordingly,  as  representing  his  estate,  to  be  entitled  to  that  property  which  he  was 
[iy  in  a  position  to  assign.    And  upon  that  point  he  raises  this  question,  viz.  whether  or 
[  tlie  time  the  deed  was  executed,  Mr.  Finlay  was  not  indebted  to  such  an  extent  as  to  render 
1  invalid  against  those  who  might  claim  under  a  subsequent  sequestration.   Further  than 
|fe  raised  a  subordinate  point,  which,  however,  was  never  raised  in  argument  before  the 
(  but  has  been  touched  upon  here,  viz.  that,  even  if  all  those  difficulties  were  got  over,  and 
^g,tbat  the  deed,  including  the  legitim,  and  that  it  was  accepted  by  the  trustees,  and  was 
'  to  the  holder  of  the  fund,  still  that  the  provision  was  excessive,  and  chat  it  ought,  at 
Its  as  against  the  trustees  of  the  sequestration,  to  be  reduced  so  as  to  bring  it  down  to 
;  ri^t  and  proper,  and  curtailed  as  to  the  excess  of  provisions  so  made  for  children.  I 
I  to  have  mentioned  another  objection  to  the  efficacy  of  the  deed  itself.  First,  he  said  that 
1  was  not  accepted  by  the  trustees,  then,  that  it  was  never  intimated,  and  that  it  was  never 
Now,  as  to  its  being  delivered,  Mr.  Bell  was  one  of  the  trustees,  and  was  at  the  same 
lav  agent  of  the  settler,  Mr,  Finlay.    If  he  is  to  be  taken  as  the  sole  settle,  Mr.  Bell 
edtbe  deed.  It  is  said,  however,  that  He,  being  the  law  agent,  is  not  to  be  taken  necessarily 
"irmg  it  in  his  character  of  trustee, 
as  to  the  first  question,  viz.  whether  or  not  the  deed  was  accepted  by  the  trustee,  there 
[k  DO  q'lestion,  that  the  acceptance  of  the  trust  is  signed  by  all  the  trustees.    The  deed  is 
Tin  February  1852  ;  it  is  sworn  as  being  signed  in  or  about  March  1852.    As  regards  the 
111%  of  Mr.  Bell,  the  whole  is  holograph  as  regards  Mr.  Bell,  including,  of  course,  his 
re.  And,  therefore,  no  question  can  be  raised  as  to  Mr.  Bell's  acceptance  of  the  trust, 
auhorities  were  cited  to  shew,  that,  unless  you  can  shew  some  distinct  acting,  or  intro- 
in  the  trust,  there  is  no  evidence  emni  exeeptione  major  as  to  the  trust  having  been 
1  by  the  majority  of  the  trustees.    But  what  do  we  Bnd  in  this  case  ?   We  And  evidence 
>  being  done,  which  seems  scarcely  to  admit  the  possibility  of  contradiction,  oiupled  with 
|Akr  evidence  in  the  case,  viz.  we  l^ve  the  fact  sworn  to  by  Mrs.  Alexander  herself,  one  of 
t<^ees  and  the  bolder  of  the  fund,  that  she  was  applied  to  by  Mr.  Bell,  as  trustee,  to  hand 
[^this  fund,  as  she  ought  to  have  done,  to  the  trustees  under  the  settlement,  and  that  her 
to  tiim  was,  "  You  take  care  of  the  deed,  and  I  will  take  care  of  the  money,"  spiking 
■or  relative  position  as  trustees  of  the  fund.     The  fact  is  further  borne  out  by  a  document 
I  Sir  Rouadell  Palmer  read  to  us,  in  which  Mr.  Bell,  about  this  date  in  the  year  1852,  writes 
I.  Finlay  telling  him  of  his  efforts  to  obtain  from  Mrs.  Alexander  the  custody  of  the  docu> 
jKKlf,  and  of  her  refusal  to  accede  to  his  request.    One  of  those  letters  is  in  these  words : 
rlwas  feroured  with  yours,  and  spoke  to  Mrs.  Alexander,  but  much  to  my  surprise,  she 
^lyrefuses  to  hand  over  Mrs.  Finlay's  patrimony  to  her  marriage  trustees.    I  think  this  is 
'  oueasonaUe,  and  I  told  her  so,  but  she  is  quite  inexorable.    Her  reasons  are  quite  arbi- 
rand  unreasonable,  and  you  must  either  submit  quietly  or  betake  yourself  to  your  legal  rights 
^''j^oi  giving  mortal  offence."  That  was  written  in  May  1852.   It  is  impossible,  therefore, 
Fwocre  that  this  instrument  was  not  acted  upon,  and  that  Mr.  Bell  did  not  hold  this  dMd  as 
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A  co-trustee.  He  has  sworn,  that  he  api^ied  to  his  co-tnistee  to  hand  over  Mrs.  FinUy's  patnJ 
mony  to  her  marriage  trustees,  but  she  told  him,  **  You  take  care  of  the  deed  and  I  mil  take  cal 
of  the  money.**  Mr.  Bell  tells  Mr.  Finlay  exactly  what  had  taken  place,  and  we  have  the  am 
correspondence  with  Mrs.  Alexander  on  the  subject.  1 
1  apprehend,  therefore,  there  can  be  no  possible  reason  for  doubting  the  acceptance  ofia 
trust  by  the  trustee^;  and  their  acting  upon  the  trust,  so  far  as  making  the  demand,  altbon^n 
does  not  appear  to  have  been  successful  or  to  have  been  persevered  in,  still  it  must  be  renmnbail 
always,  that  Mrs.  Alexander  was  herself  a  trustee,  and  was  so  far  a  person  who  had  a  ti^m 
one  of  the  trustees  to  be  in  possession  of  the  fund,  but  it  should  have  been  a  joint  and  not  a  wm 
possession. 

Then  with  respect  to  the  intimation,  we  are  told,  that  the  law  of  Scotland  is  much  mofl 
stringent  than  ours  with  respect  to  notice,  and  that  it  requires  very  formal  notice  to  be  givea 
and  to  be  proved  by  witnesses.  I  asked  if  any  authority  could  be  produced  for  that,  but  ■ 
authority  was  cited  to  us.  But  where  it  is  clearly  and  distinctly  proved,  that  the  person  i 
possession  of  the  fund  was  also  a  trustee,  common  sense  requires,  that  if  that  peison  has  recein 
intimation  of  the  execution  of  the  deed,  that  is  a  sufficient  acceptance  of  the  trust.  It  la 
indeed,  argued  that  she  had  no  distmct  intimation  of  the  nature  of  the  trust.  But  a  penM 
cannot  be  allowed  to  indorse  an  instrument  saying,  that  he  accepts  the  trust,  and  at  the  sat 
time  to  say,  there  is  no  proof  that  I  knew  what  I  was  doing.  Having  accepted  the  tnu^ll 
must  be  taken  to  have  knowledge  of  the  existence  of  the  instruments  on  which  he  makesdM: 
indorsement.  It  is  satisfactory,  that  the  Lord  Ordinary  and  the  other  learned  Judges  is  Aft 
0)urt  below  took  that  view,  because  it  is  so  entirely  accordant  with  every  conclusion  of  aofidk 
nary  understanding,  that  one  cannot  conceive  that  the  appellant  could  have  any  hope  df  revenaf 
the  decision  upon  that  point 

If  then  the  instrument  was  delivered,  if  the  trust  was  accepted,  if  it  had  been,  so  far  as  I  hi* 
described,  acted  upon,  if  it  includes  the  legitim,  and  if,  being  in  the  hands  of  Mrs.  Alexander, it 
was  duly  intimated  to  her,  that  the  assignment  was  made,  the  only  point  that  remains  is  the  all^ 
Insolvency  of  the  person  making  the  assignment.  I  assume,  for  this  purpose,  that  the  instreoie^ 
was  in  that  sense  voluntary,  that  it  was  made  after  marriage,  and  not  made  for  consideration. 

A  point  has  been  argued  before  us  by  the  Dean  of  Faculty,  with  reference  especially  to  Mn> 
Finlay  having  to  pass  over  the  heritable  property  to  be  affected  by  the  trust  I  pass  that  br, 
and  will  simply  consider  how  it  stood  with  reference  to  this  gentleman  making  a  provision  fct 
his  wife  and  family.  It  appears,  that  by  the  law  of  Scotland  he  was  capable  of  making  thai 
provision,  supposing  he  was  not  so  indebted  at  the  time  of  making  the  settlement  as  to  iscapad> 
tate  him  from  making  a  settlement  which  would  bind  parties  claiming  under  a  sequestratin. 
Now  the  evidence  has  unfortunately  only  made  that  too  apparent,  by  the  very  absurd  and  ii^ 
proper  course  which  has  been  taken,  wluch  cannot  be  too  much  reprobated,  of  {Anting  that 
documents.  We  have  a  full  catalogue  of  all  the  property  extending  over  some  hundred  page^ 
I  cannot  look  upon  it  without  indignation  as  a  grt^s  and  shameful  abuse  on  the  pan  of  those ' 
who  have  gone  to  the  expense  of  printing  a  vast  mass  of  matter  which  could  by  no  possilditf ' 
be  of  any  use  to  any  one  concerned,  and  which  could  not  possibly  assist  the  tribunal  before  Tbaa 
the  case  should  come  in  arriving  at  a  conclusion,  not  one  item  of  that  ridiculous  document  havitf 
been  read  to  us — all  that  it  was  necessary  to  state  being,  that  a  witness  was  called  who  pnma 
that  this  gentleman  had  property  to  the  amount  represented  in  that  document.  And  the  pn>- 
duction  of  this  document  and  the  printing  it  i«  extenso,  a  kind  of  catalogue  going  into  the  mo« 
minute  details,  was  altogether  most  unnecessary  and  most  improper.  For  without  the  aid  « 
that  document  it  was  proved,  that  this  gentleman  was  abundantly  solvent  at  the  time  he  execoted 
the  deed.  That  being  so,  I  see  no  evidence  at  all  to  shake  it.  We  have  nothing  but  dim  and 
faxTit  suggestions  of  his  borrowing  money,  at  certain  times  afterwards,  and  living  in  a  st]4e  13^ 
to  exhaust  his  means,  and  his  being  found  insolvent  in  the  year  1867,  this  instrumept  beoic 
executed  in  1 852.  But  when  you  ask,  whether  there  was  a  single  debt  remaining  unpaid  wbid 
existed  in  1852,  we  are  told,  that  there  was  ncrt  a  single  debt  that  remained  unpaid. 

That  being  so,  the  deed  being  found  to  be  complete  in  all  its  parts,  and  executed  io  suck  > 
manner  as  to  enable  him  to  bind  tfiose  who  might  afterwards  become  his  creditors,  if  any  qiK»> 
tion  still  remains  it  may  possibly  be,  whether  that  provision  be  excessive.  I  entirely  a^  wiw 
the  Court  below,  that  lookmg  at  the  property  which  this  gentleman  possessed  at  the  time, 
the  amount  of  property  made  over  by  the  deed,  there  is  nothing  which  can  be  considoK' 
excessive,  or  which  would  be  any  eround  of  reduction  on  the  amount  of  the  provision. 

That  bietng  so,  it  seems  to  me,  tnat  the  interlocutors  complained  of  only  decide  what  is  ri^ 
and  proper  between  the  parties.  The  only  doubt  I  entertained  was,  whether,  looking  to  tms 
litigation,  which  appears  to  shewa  determination  on  somebody's  part  to  occasion  a  great  dealor 
needless  expense,  we  could  possibly  save  the  unfortunate  litigants  some  further  expense 
determining  whether  or  not  Mr.  Finlay's  life  interest  is  entitled  to  stand,  and  he  is  eniitledto 
assert  it  against  these  claims.  The  Lord  Ordinary  did  no  more  in  the  interlocutors  compUi^ 
of  than  reserve  the  right  6l  making  a  declaration,  that  Miller,  the  trustee,  had  no  interest  aB»r 
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ement,  cccept  so  Far  as  he  has  a  right  to  receive  the  interest  under  the  trusts  of  the 
That  in  effect  shews,  that  he  was  intending  to  reserve  that  right.  And  the  same 
ivastiken  substentially  by  the  other  Judges  in  the  Court  belov.  The  respondents,  how- 
!  not  quite  satisfied  vtth  that  form.  They  thought  it  went  rather  tpo  for  towards  giving 
}ji  r^t  which  they  contended  he  was  not  entitled  to.  And  therefore  Miller  himself 
;  from  the  interlocutors  generally,  the  respondent  also  appealed  f^om  that  portion  of  the 
ttors.  The  result,  therefore,  vas,  that  the  Judges  of  the  Inner  House  decided,  that  that 
be  reserved.  They  have  not  said,  that  it  should  be  the  subject  of  another  suit ;  but 
BkiDg  the  matter  ripe  for  decision,  as  not  having  all  the  materials  before  them,  they  say 
"  rve  it,  lea%*ing  it  to  some  other  stage  in  this  unhappy  litigation.  We  were  in  hopes,  that 
.have  been  able  to  carry  the  case  to  a  complete  conclusion  and  decision.  But  looking 
ilide  case,  and  the  points  which  have  been  suggested  by  the  Dean  of  Faculty  as  points 
bty  arguable  in  the  course  of  the  investigation  of  this  case,  we  do  not  feel,  that  we  are  in 
,  to  come  to  a  determination  of  that  point,  or  to  do  more  than  the  Judges  of  the  Inner 
Ibave  done  in  reserving  that  question,  as  they  have  done  in  fact,  free  from  prejudice  on  the 
' !  u  the  other.  The  conclusion,  therefore,  at  which  I  have  arrived  is,  that  all  the  eight 
lors  complained  of  should  be  affirmed,  and  that  this  appeal,  as  against  them  all,  should 
Ujsed  with  costs. 

Westbury. — My  Lords,  this  is  a  very  simple  case  when  it  is  understood,  but  I  regret 
[I  did  not  quite  understand  it  until  the  end  of  the  address  of  the  Dean  of  Faculty.  The 
Sof  this  nuptial  contract  brought  an  action  in  the  Court  below  to  recover  this  snm.  The 
tappeUant  resisted  that  action,  and  said  your  deed  is  void  by  reason  of  a  variety  <vf  causes. 

:  of  Session  overruled  the  objections,  and  held  the  deed  to  be  good,  but  having  given 
m  to  that  effect,  they  declined  to  proceed  to  any  adjudication  as  to  the  manner  in  which 
Dme  of  the  trust  fund  should  be  applied,  and  what  I  consider  to  be  the  effect  of  the  order 
\:  that  the  income  of  the  trust  funds  will  remain  in  the  hands  of  the  trustees,  and  of  course 
iilated  there  in  the  present  state  of  circumstances.  Then,  the  appellant  having 
!us  appeal  here,  and  not  having  a  favourable  opinion  of  the  likelihood  of  success,  he 
deivoured  to  graft  on  to  his  insufHcient  appeal  another  complaint,  that  the  Court  of 
L  have  not  determined  the  question  of  the  right  to  the  liferent. 

'I  do  not  think  it  necessary  to  deal  with  the  objections  to  the  deed.    They  have  been 
1  at  length  by  my  noble  and  learned  friend.    And  he  has  advised  your  Lordships,  and  I 
f  m  that  advice,  that  no  one  of  the  objections  is  worthy  of  any  support.    The  deed,  there- 
be  taken  to  be  a  valid  deed,  but  when  you  come  to  look  at  the  deed,  there  are  inci- 
l^estions  of  great  iinportance  that  will  arise  upon  the  contents  of  the  deed,  and  which  I 
not  have  been  conveniently  dealt  with  or  decided  in  the  form  of  proceeding  in  the 
I  which  this  appeal  is  presented.  For  some  time  we  were  all  of  us  anxious  fm  a  case  like 
y  one  would  naturally  feel  anxious)  to  find  some  way  to  determine  the  whole  question,  at 
far  as  the  right  of  the  sequestrator  was  concerned,  because  if  that  could  nave  been 
^ed,  there  might  have  been  some  chance  of  peace  hereafter  ;  but  when  you  took  at  the 
find  there,  that  there  are  very  important  obligations  incurred  by  it  which  certainly 
rto  give  the  character  of  onerosity  or  valuable  consideration  to  the  deed.    You  also  find 
is  included  in  the  trust,  a  trust  which  probably  has  not  yet  fallen  into  possession,  and 
rbecome  requisite  with  reference  to  the  unfulfilled  obligation  of  the  husband  to  deal  here- 
riththe  life  interest  of  the  husband.    All,  therefore,  I  think,  that  the  Court  of  Session 
iibly  do,  was  to  suspend  any  order  touching  the  enjoyment  of  that  life  interest  until  the 
'  arrive,  and  until  a  suit  was  presented  to  them  on  all  the  questions  with  regard  to  the 
Hed  obligation  of  the  husband,  and  the  consequent  right  of  the  other  beneficiaries  under 
'etnem,  which  have  to  be  determined.    I  think,  therefore,  that  the  Court  of  Session 
I U  the  only  conclusion  that  in  the  present  state  of  circumstances  they  could  arrive  at, 
Dg  the  administration  of  the  fund.    This  appeal  murt  be  considered  as  having  come  here 
'  for  the  purpose  of  setting  up  again  tmfounded  objections  to  the  trust  deed,  and  the 
m  had  no  mht  to  imagine,  that  a  final  adjudication  for  decision  has  been  reached  as  to 
Ff  interest  Therefore,  I  neartily  concur  in  the  advice  of  m;^  noble  and  learned  hiend,  that 
tinterlocators  be  all  affirmed,  and  that  it  is  our  duty  to  dismiss  these  appeals  with  costs. 
"U)  CoLONSAV. — My  Lords,  1  am  of  the  same  opinion.    I  think,  tha^  on  all  the  matters 
i«ere  the  subject  of  contention  in  the  Court  below,  the  appellant  was  wrong.    It  may  be 
~"Qn,Tbether  the  point  he  has  raised  in  this  appeal  is  or  is  not  within  the  scope  of  the 
ns.  It  is  by  no  means  a  clear  matter,  and  certain  it  is,  that  it  was  no  part  of  his  conten- 
1  the  Court  below,  because  his  case  was  put  in  a  different  shape  altogether,  and  was  totally 
'upon  that  matter.    The  Court  seems  to  have  doubted  whether  it  was  within  the  scope  of 
[*tion  before  them ;  at  all  events  they  did  not  adjudicate  upon  it.    There  are  important 
^ODs  involved  in  that  matter,  and  I  think,  that  the  Court  did  quite  right  in  reserving  that 
^00,  I  think  the  judgment  of  the  House  ought  to  be  as  advised  by  my  noble  and  learned 
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Lord  Cairns. — My  Lords,  I  entirely  concur  in  the  course  which  has  been  proposed.  It 
not  be  absolutely  necessary,  but  it  may  perhaps  save  some  ftiture  litigation,  if  your  ton 
thought  right  to  add  to  the  dismissal  of  the  appeal  the  costs,  without  prejudice  to  the  qo 
as  to  the  right  to  the  interest  or  annual  proceeds  of  the  legitim  funds  reserved  byany- 
interlocutors  appealed  from. 

Lord  Westbury. — That,  my  Lords^  will  be  a  very  wholesome  addition*  and  mayi 
present  your  Lordships'  order  being  nude  a  peg  on  which  to  hang  further  litigation. 

Interhcutors  affirmed,  and  appeal  dismissed  with  costs,  without  Prejudice  to  the  qiusitM 
the  right  to  the  interest  or  annual  proceeds  of  legitim  funds  reserved  by  any  of  the 
interlocutors  appealed  from. 

Appellants  Agents^  Gibson  and  Ferguson,  W.S. ;  Loch  and  Madaurin,  WesumH 
Respondents  A^ts^  W.  Officer*  S.S.C. ;  Holmes^  Anton,  (keig*  and  Whit^  Westminste 
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William  Taylor  Keith,  Appellant,  v.  Margaret  Reid,  Respondtti 

Lease — Premises  to  be  used  as  Shop— Sale  of  Goods  by  Auction— Inversion  of  Possa 
Where  premises  are  let  for  a  shop  without  any  specific  stipulation  on  the  subject: 

Held  (reversing  judgment).  That  there  is  ne  implied  condition,  that  no  sale  of  ^oois  *c 
shall  take  place  in  such  shoP;  and  it  lies  on  the  landlord  to  make  an  express  stipnlobam  I 
effect,  if  he  wishes  to  prohibit  sales  by  auction  during  the  leased 

This  was  an  appeal  from  a  decision  of  the  Second  Division  of  the  Court  of  Session. 
Reid,  the  proprietor  of  a  shop  in  Union  Street,  Aberdeen,  in  1862,  presented  a  petition 
Sheriff  to  interdict  and  prohibit  Mr.  Keith,  the  occupier  of  the  shop,  from  selling  goods 
premises  by  public  auction.  In  her  condescendence  sie  set  forth,  that  the  shop  had  bett 
Mr.  William  Fraser  as  a  grocery  and  wine  business,  for  two  years  from  Whitsunday  186 
that  it  was  a  condition  between  the  parties,  that  assignees  and  subtenants  should  be 
unless  such  as  should  be  approved  of  by  the  landlord.  Mr.  Fraser,  after  occupying  the  ^ 
some  time,  removed  to  another  shop^  and  the  appellant  Keith  applied  to  uke  the  resiM 
shop  for  a  china  and  glass  shop,  but  expressly  stating,  as  was  alleged,  that  he  did  not  i 
hold  any  auction  there.  Ultimately  the  appellant  arranged  with  Mr.  Fraser  to  take  the 
his  hands,  and  agreed  with  the  respondent  to  get  a  new  lease  prepared,  and  meani 
obtained  possession.  When  he  entered,  he  at  once  began  to  use  the  shop  for  sales  by 
and  Miss  Reid  objected  to  execute  the  lease.  The  appellant,  in  answer,  stated,  that  all 
the  negotiations  the  landlord  well  knew  the  purpose  for  which  he  intended  to  use  the  pre 
and  tluit  her  agent  consented  to  this  use.  The  Sheriff  allowed  a  proof,  and  dismissed  th 
tion.  On  appeal,  the  Lord  Ordinary  (Jerviswoode)  held,  that  Miss  Reid  had  failed  w 
that  any  condition  against  sales  by  auction  was  annexed  to  the  letting,  and  that  there  was  n 
to  prevent  the  tenant  holding  such  sales,  and  that  they  did  not  amount  to  an  inversion  ol 
possession.  The  Second  Division  unanimously  reversed  this  interlocutor,  and  held,  thai  no 
use  of  the  shop  had  been  consented  to  by  the  landlord,  and  that  she  was  entitled  to  b2' 
interdict.   The  present  appeal  was  then  brought 

Sir  R.  Palmer  Q.C.,  and  J.  T.  Anderson,  for  the  appellant. — The  appellant,  on  succcedi 
the  lease  of  Fraser,  took  the  {wemlsea  on  the  terms  on  which  Fraser  held.  In  Ftasei's 
there  was  no  express  prohibition  of  sales  by  auction,  nor  any  restriction  to  a  particular 
And  the  appellant  was  not  an  auctioneer  in  the  common  sense  of  the  term,  but  merely  9 
his  old  stocK  bv  auction.  Whether  he  entered  into  a  special  stipulation  not  to  sdl  off  liis 
by  auction,  as  he  did,  was  a  question  of  fact,  and  the  Sheriff  and  Lord  Ordinary  found,  thi 
appellant  had  not  entered  into  any  such  stipulation,  and  that  the  respondent  Icneir,  tin 
intended  to  do  what  he  did.  There  is  no  presumption  of  law  on  the  subject  one  way  or  tbe  1^ 
— I  Hunter,  L.  &  T.  235.  In  the  law  of  England  the  onus  of  making  a  specific  covenant  to 
vent  such  a  sale  would  clearly  be  on  the  landlord,  and  unless  there  was  a  covenant  to  the* 

1  See  previous  report  6  Macph.  768  ;  40  Sc.  Jur,  393.      S.  C  L.R.2ScAp.39;8Ma 
H.  L.  no:  4a  Sc.  Jur.  425. 


Digitized  by 

J 


Ira]  KEITH  V.  REID.  [X.  ffatherUy  L.  C]  1785 

i  

ry,  the  tenant  could  hold  a  sale  by  auction  of  his  furniture  or  of  his  old  stock  on  the  premises, 
e  interlocutor  ought  therefore  to  be  reversed. 

[be  Lord  Advocate  (Young^  and  Pearson  Q.C,  for  the  respondent. — It  is  not  contended,  that 
t  appellant  carried  on  the  business  of  an  auctioneer,  or  that  there  was  any  implied  prohibition 
insi  carrying  on  an  occasional  sale  by  auction  of  his  old  stock  such  as  took  place ;  but  the 
lence  established,  that  such  a  condition  was  expressly  attached  by  the  landlord  to  the 
iguation  of  the  lease.  If  so,  then  the  interlocutor  of  the  Inner  House  was  right 
Si9i>  Chancellor  Hatherlev.— My  Lords,  that  your  Lordships'  time  should  have  been 
i^ied,  to  the  great  detriment  of  other  suitors  whose  cases  are  now  pending  before  the  House, 
li  such  a  case  as  the  present,  is  perhaps  one  of  the  least  grievances  of  this  sadly  grievous  case, 
is  litigation  has  been  going  on  now  for  about  seven  years  and  a  half,  and  the  result  of  it,  as 
ngbt  before  this  House,  is  clearly  this,  that  no  human  being  can  be  beneficed  by  it — 1  mean 
K)og  the  litigants  now. 

fTbe  case  originated  thus :  A  lady,  a  Miss  Reid,  the  owner  of  a  house  in  Aberdeen,  let  it  to  a 
lb.  Fraser.  The  house  had  been  occupied  immediately  before  by  a  watchmaiier.  Mr.  Fraser 
pnself  was  a  grocer,  and  some  time  before  that,  there  had  been  a  bookseller,  and  at  one  time  it 
ipeared,  that  some  exhibititm  had  taken  place  tliere.  In  short,  it  had  been  used  for  a  great 
ttiety  of  purposes.  The  lease  would  terminate  in  June  1863,  and  there  was  no  provision  what- 
ffer  contained  in  the  lease  restrictive  of  the  rights  of  the  lessee^  beyond  a  restriction  upon  his 
■ngnment  without  permission  of  his  landlord,  the  lessor. 

What  might  be  the  construction  according  to  the  law  of  Scotland  in  a  case  where  a  total 
ibange  was  about  to  be  made  in  the  chEiracter  of  the  property,  I  do  not  think  it  is  necessary,  that 
ic  should  inquire,  because  nothing  of  the  kind  has  really  taken  place  here  in  fact. 

The  only  thing  that  occurred  here  was  this :  Mr.  Keith,  the  appellant,  understanding,  that  this 
cue  had  come  nearly  to  an  end,  finding  in  fact,  that  the  tenant  had  already  vacated  the  pre- 
l^es  in  October  1862,  (that  being  about  seven  or  eight  months  before  the  termination  of  the 
lose  itself,)  was  minded  to  obtain  a  lease  of  the  property  for  five  years,  to  commence  on  the 
■rmination  of  Mr.  Eraser's  lease.  The  appellant  had  been  a  bookseller,  and  was  at  that  time 
nout  to  become  a  dealer  in  china.  He  negotiated,  therefore,  with  Mr.  Edmond,  the  law  agent 
of  the  respondent,  for  a  lease  for  five  years,  to  commence  at  the  termination  of  Eraser's  lease, 
•od  he  submitted  to  certain  terms,  contained  in  the  lease,  which  imposed  on  him  the  obligation 
If  carr)'ing  on  the  china  trade,  and  not  allowing  any  sale  by  auction  to  take  place  on  the  premises 

•an  obligation  not  found  in  Eraser's  lease,  which  contained  (as  I  said  before)  no  stipulation 

Kept  one  with  regard  to  assignment. 

In  this  treaty  with  Edmond,  it  being  the  fact  that  Fraser  had  actually  ceased  to  occupy  the 
ttmises,  it  was  natural  epough,  that  Keith  should  also  intimate  his  desire  of  having;,  if  he  were 
mnitted  to  do  so  by  Edmond  on  behalf  of  the  le'^sor,  the  benefit  of  at  once  entermg  into  pos- 
ttiioD  of  the  property  in  order  to  make  all  his  arrangements  for  carrying  on  his  new  business, 
that  purpose  it  was  important  that  he  should  have  early  possession  of  the  property.  Where- 
toon  it  seems  cjuite  clear  to  my  mind,  that  what  took  place  was  this — I  give  this  merely  as  a  sum- 
mary of  the  evidence — I  am  not  going  into  any  detailed  examination  of  it,  but  the  impression 
l4uch  the  evidence  adduced  on  the  part  of  Edmond  and  Keith  has  produced  on  my  mind,  is 
luiply  this :  Keith  went  to  Edmond  to  negotiate  the  new  lease  which  was  to  come  into  operation 
vhen  the  other  had  expired:  that  was  his  primary  object.    In  the  course  of  that  negotiation  he 
nid,  I  should  like  to  enter  into  immediate  possession,    Edmond  saw  no  objection  to  that.  It 
desirable,  of  course,  for  him  to  make  arrangements  to  get  his  new  stock  into  the  shop.  It 
laturally  did  not  occur  to  Edmond,  that  there  was  anything  particular  about  this  arrangement 
far  the  fag  end  of  the  lease,  and  he  said,  I  leave  you  to  settle  it  with  Mr.  Fraser.  Of  course  you 
■nst  have  my  consent  on  the  part  of  the  landlord,  but  you  have  my  consent.    You  go  and  settle 
tfce  matter  with  Mr.  Fraser  as  best  you  can.  You  will  of  course  have  to  pay  him,  if  he  gives  you 
*  few  months*  toiancy. 

What  was  said  by  Mr.  Pearson  is  perfectly  true.  Mr.  Edmond  had  no  reason  to  suppose,  that 
fa  flie  few  months  that  were  about  to  intnvene  bef(»e  the  new  lease  came  into  operatioi,  there 
^■ndd  be  any  sale  by  auctitm  upon  the  premises  of  the  old  stock  of  books  which  the  new  tenant 
«as  anxious  to  get  rid  of.  I  dare  say,  if  he  had  thought  about  it,  and  had  thought  that  the  sale 
*as  only  intended  to  be  all  that  really  did  take  place,  namely,  a  sale  for  a  few  nights  which  was 
M  likely  to  be  repeated  with  regard  to  the  books,  they  having  been  disposed  of,  and  which  could 
M  be  repeated  with  regard  to  the  stock  of  china,  because  the  sale  by  auction  was  entirely  for- 
bidden in  the  new  lease — I  say,  if  he  had  thought  at  all  about  it,  he  might  probably,  under  these 
orcamstances,  have  thought  it  very  unimportant,  but  there  appears  to  be  every  reason  for  sup- 
P'^ing,  that  Mr.  Edmond  thought  nothing  at  all  about  it.  That  I  think  is  the  result  of  the 
endence. 

Now,  I  do  not  go  into  the  evidence  in  detail  for  two  or  three  reasons.  The  principal  reason  is 
wis:  What  has  happened  in  this  unfortunate  litigation  is,  that  the  Sheriff,  upon  an  application 
to  him  for  an  intercuct,  declined  to  grant  the  interdict  upon  hearing  the  wimesses  vivA  voce 
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After  having  both  the  appellant  and  the  respondent  before  him,  and  seeing  their  denKaDov,ai4 
being  able,  therefore,  to  form  a  better  judginent  than  we  can  of  the  weight  which  ought  to 
attributed  to  the  evidence  given  by  them,  he  came  to  the  concluiioo,  that  the  case  was  not  nodi 
out  which  was  attempted  to  be  m  ide  out  in  support  of  the  interdict.  The  case  which  be  tboiM 
was  required  to  be  made  out,  was  not  made  out,  namely,  an  express  and  distinct  agreement 
condition  imposed  upon  }A.t.  Keith,  before  he  should  be  aJlowed  to  take  the  assignment  of  M 
lease,  or  before  Mr.  Fraser  should  be  allowed  to  grant  the  assignment  of  that  lease  which  be« 
prohibited  from  assigning  without  consent,  that  he  was  not  to  have  that  assignment  of  the  loa 
ualess  he  agreed  on  his  part  not  to  have  any  sak  by  auction  on  the  premises.  It  appears 
that  the  SherifT  was  perfectly  right  in  that  condusion.  i 

The  Lord  Ordinanr  had  farther  evidence  before  him,  and  he  came  to  the  same  fiondnskui.  H| 
had  before  him  the  further  evidence  of  some  witnejses  examined  by  commission.  ThatevideM| 
of  course  was  of  much  less  value  than  the  evidence  given  before  the  Sheriff,  because  itwasgrrq 
at  a  later  period,  when  the  parties  knew  better  where  the  difficulties  and  gaps  were  which  todli 
be  filled  up,  and  when,  without  imputing  anything  positively  frauduljnt  to  parties  who  cane  liii> 
ward  to  give  evidence  in  that  state  of  the  case,  one  cannot  help  feeling  on  all  suchoccasimUiiM 
the  same  weight  cannot  be  given  to  evidence  produced  under  those  circumstaiu^  as  yoagiieli 
it  where  it  is  fresh,  and  where  the  witness  gives  you  his  first  clear  and  distinct  recoUectioi  d 
what  took  place.  < 

This  being  the  finding  of  the  Sheriff,  and  this  being  the  finding  of  the  Lord  Ordinary*,  noote 
tribunal  has  quarrelled  with  those  findings.  The  Court  of  Session  has  found  no  fault  whiimr 
with  them. 

But  the  decision  of  the  Court  of  Session  proceeded  upon  this,  that  by  the  terms  of  the  ocipiri 
lease  to  Fraser,  it  was  not  competent  to  him,  or  to  his  sub-lessee,  to  have  a  sale  by  auctioo  opal 
the  premises.  That  is  rested  solely  upon  the  point  of  law,  that  the  property  having  be&i  ^tt 
a  property  upon  which  divers  businesses  had  been  carried  on,  that  (tf  an  auctioneer  was  not  m 
of  the  businesses,  and  that  it  was  a  more  detrimental  busmess  to  be  carried  on,  upon  the  piemisor 
tham  those  businesses  for  which  they  appeared  to  have  been  let. 

Something  to  that  effect  appears  to  nave  been  the  view  taken  by  the  learned  Lords  of  the  Cofll 
of  Session.  But  that  is  a  view,  I  apprehend,  wholly  incapable  of  being  snpputed.  And  Ae 
Lord  Advocate  was  certainly  only  discharging  his  duty  in  declining  to  support  that  view  of  Ac 
learned  Judges  in  the  Court  below. 

That  being  so,  there  is  no  decision  at  all  adverse  to  the  finding  of  the  Sheriff,  or  to  the  6a£>i 
of  the  Lord  Ordinary. 

But  it  is  necessary  to  add  another  word  to  that,  simply  to  say,  that  the  correspondence  vhiA 
took  place  when  these  proceedings  were  threatened,  indicates  to  my  mind  very  clearly,  that  liiac 
was  no  such  expresM  agreement  as  has  now  been  set  up  ;  because  if  there  had  been  any  sal 
agreement,  there  was  an  immediate  answer  to  any  possible  excuse  that  Keith  could  have  oStai 
for  breaking  so  soon,  within  a  very  few  days  of  his  having  entered  into  it,  a  solemn  engageineflt 
of  that  kind.  It  might  have  been  said — This  conduct  of  yours  is  scandalous  :  You  came  to  me 
upon  a  treaty  according  to  which  we  distinctly  and  expressly  agreed,  that  as  the  lady  to  whn 
the  property  belongs  was  very  averse  to  a  sale  by  auction,  none  should  take  place.  Yoa  iR 
now  about  to  do  that  which  three  or  four  days  ag^  you  distinctly  stipulated  vita  me  ahonldn* 
be  done. 

The  bringing  forward  of  the  petition  is  another  matter  which  wei^  vith  me  much  in  ut 
same  way,  because  I  do  not  think  it  altogether  immaterial  that  you  do  not  find  in  the 
that  which  the  Sheriffs  acuteness  suggested  to  his  mind  should  be  found  in  it,  namely,  a  distinct 
averment  that  there  was  any  such  agreement  You  do  not  find  any  such  averment  in  the  lettAi 
but  you  find  only  the  statement  that  there  was  an  "understanding,"  which  is  a  word  wbii^ii 
alvrays  extremely  ambiguous— it  may  mean  an  understanding  of  one  party,  the  other  party  (akint 
a  very  different  view.  To  make  it  an  agreement  which  can  have  legal  effect  given  to  it,  it  J"""* 
be  an  agreement  embodying  the  intention  of  the  parties  in  legal  words. 

But  that  was  the  mode  in  which  it  was  brought  forward  originally,  and  when  your  Lotdsbp 
see  the  mode  in  which  it  was  brought  before  the  Sheriff,  and  the  evidence  given  befot  ^ 
Sheriff,  it  appears  to  me,  without  making  any  minute  criticism  upon  it,  that  the  SherifiTs  coo* 
elusion  was  perfectly  right  and  just,  and  that  the  Lord  Ordinary  was  justified  in  adhering  to  it 

I  do  not  agree  with  one  of  the  Lords  in  the  Court  of  Session  who  said,  that  he  was  not  S'fl"^ 
ing  any  definite  opinion  upon  it,  but  who  intimated  clearly  the  inclination  of  his  niixi  to 
contrary  view,  which  inclination  of  his  mind  does  not  seem  to  have  been  participated  in  by  tlx 
other  Judges. 

It  appears  to  me,  therefore,  my  Lords,  that  in  this  case  this  lady,  whose  utmost  iojuryflngn'' 
ally  would  have  been  to  have  had  for  a  few  days  upon  her  premises  an  auction  which  woiudims 
be  repeated,  and  for  which  she  might  have  been  amply  recouped  in  damages,  if  aoy  '^""^ 
had  been  incurred  in  these  few  days,  has  now  been  dragged  into  these  seven  and  a  haJ/)«^ 
litigation.   We  have  had  jjvoduced  before  us  a  mass  of  evidence,  none  of  which  has  been  tbous* 
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Levant  to  be  brought  before  us  in  argument,  except  the  correspondence  and  the  evidence  of  the 
10  parties.  I  can,  therefore,  only  say,  that  this  lady  is  greatly  to  be  pitied  for  the  course  into 
hidi  she  has  been  dragged,  evidenUy  without  any  consciousness  .on  her  part  of  the  extreme 
By  of  these  proceedings. 

My  Lords,  we  can  do  nothing  else  than  reverse  this  decision,  which  has  been  come  to  by  the 
icond  Division  of  the  Court  of  Session.  The  appellant  succeeds  in  the  controversy  he  has 
red  upon,  and  the  whole  of  this  foolish  and  idle  controversy,  now  brought  to  an  end,  shews 
this  lady,  if  she  had  been  only  well  advised  at  6rst,  might  have  been  spared  all  the  expense 
mortification  from  which  I  fear  she  must  have  been  sunerii^  during  all  these  years  of  Iitiga> 
,  being  engaged  in  that  which  i»  always  a  subject  of  anxiety,  an  expensive  lawsuit,  foij  no 
dUy  purpose  or  good  to  her  whatsoever,  I  shall,  therefore,  propose  to  your  Lordships  to  reverse 
B  interlocutor  complained  of. 

Lord  Chelmsford. — My  Lords,  I  cannot  help  agreeing  with  my  noble  and  learned  friend 
the  woolsack,  in  his  expression  of  regret,  that  such  litigation  should  have  occurred  upon  this 
t,  and  that  the  parties  have  been  subjected  to  so  much  expense  upon  a  matter  which  really 
hardly  worth  a  contesL  The  utmost  injury  that  the  premises  could  possibly  have  received 
have  been  confined  to  the  period  between  October  1862  and  June  1863,  and  that  injury 
only  have  been  the  bringing  the  shop  into  disrepute  during  that  period  by  having  an  auction 
Vried  on  upon  the  premises.  Supposing  even  that  it  had  been  converted  into  an  auction  room, 
Miich  Uiere  appears  to  have  been  no  intention  on  the  part  of  Keith  to  do,)  and  if  there  had  been 
pily  auctions  carried  on  there,  any  stain  which  the  premises  might  have  received  from  those 
fioceedings  would  have  been  entirely,  wiped  out  by  the  five  years'  lease  which  would  follow  upon 
1^  occupation,  under  which  lease  the  party  was  prohibited  expressly  from  having  auctions  upon 
Ae  premises. 

Now  this  being  the  nature  of  the  injury,  is  it  not  lamentable,  that  there  should  have  been  all 
lUs  litigation  upon  the  subject  ?  In  the  first  place,  a  petition  to  the  Sheriff  for  an  interdict, 
tiinesses  examined  upon  that  petition,  and  the  tnterlocntor  of  the  Sheriff  finding  that  there  was 
•0  grmuid  for  the  interdict  Then  letters  of  advocation  to  the  Court  of  Session  ;  then  proceed- 
bgi  before  the  Lord  Ordinary ;  a  great  number  of  witnesses  examined  under  a  commission  ;  the 
luerlocutor  of  the  Lord  Ordinary  to  the  effect  that  the  Sheriff  was  perfectly  right,  and  that  there 
■as  no  ground  for  the  interdict ;  a  Reclaiming  Note  to  the  Court  of  Session  ;  argument  before 
the  Court  of  Session  ;  and  at  last  an  interlocutor  reversing  the  decisions  of  the  Sheriff  and  the 
Lord  Ordinary ;  and  then  an  appeal  to  your  Lordships'  House  against  that  interlocutor. 

And  all  this  upon  a  question  which  was  exhausted  in  the  year  1863,  because  the  interdict 
.Vuld  have  no  effect  after  the  month  of  June  1863.  Therefore  here  we  are,  after  all  this  expense, 
1B  consider  whether  the  Court  of  Session  was  right  in  overruling  the  decision  of  the  Sheriff  and 

the  Lord  Ordinary. 

Now  it  is  a  curious  circumstance,  that  the  respondent  before  your  Lordships  has  argued  the 
Mestion  upon  a  totally  ditferent  ground  from  that,  upon  which  it  was  decided  by  the  Court  of 
session.  The  Court  of  Session  took  no  notice  of  the  question  of  fact,  except  by  an  incidental 
tbservation  on  the  part  of  Lord  Cowan ;  but  they  decided  entirely  upon  the  law,  and  they  con- 
lideied,  that  under  the  terms  of  Eraser's  lease  there  was  an  absolute  prohibition  against  convert- 
ing these  premises  to  the  me  which  was  proposed  by  the  appellant  The  L^rd  Justice  Clerk  says 
—"The  uiop  was  let  to  a  Mr,  Fraser,  merchant  in  Aberdeen,  for  the  purpose  of  carrying  on  a 
vineand  grocery  busines  by  private  sale."  Then  he  says — "  1  think,  without  consent,  he  could  not 
have  tamed  it  into  an  auction  room,  such  a  use  of  a  shop  being  in  my  opinion  essentially  different 
in  character  from  its  use  as  a  place  for  carrying  on  a  regular  business  of  sales  by  retail."  And 
Lwd  Cowan  says — "  I  hold  that  where  a  shop  is  let  to  a  merchant,  it  is  let  for  the  carrying  on  of 
a  proper  sale  business,  and  that  the  tenant  is  committing  an  illegal  inversion  of  the  possession,  if 
he  uses  the  shop  as  an  auction  room  without  the  landlord's  express  consent." 

My  Lords,  I  do  not  know  what  the  law  of  Scotland  may  be  upon  this  subject,  but  if  this  were 
u  English  lease  I  apprehend  that  it  would  be  the  duty  of  the  landlord,  if  he  meant  to  prohibit 
any  particular  trades  or  businesses  being  carried  on  on  the  premises,  to  have  inserted  covenants 
to  that  effect,  binding  the  tenant  not  to  carry  on  those  trades.  That  woidd  be  the  law  undoubt- 
edly in  England.  Your  Lordships,  I  have  no  doubt,  are  perfectly  familiar  with  leases  of  that 
descripticm.  I  remember  myself  being  the  lessee  of  a  very  considerable  house,  with  respect  to 
vbich  there  was  a  covenant  in  the  lease,  that  there  should  be  no  auction  upon  the  premises — a 
stipulation  which  was  not  for  the  purpose  of  preventing  its  being  used  as  an  auction  room,  but  to 
prevent  the  outgoing  tenant  selling  hts  furniture  upon  the  premises  when  he  went  out  Therefore, 
1  cannot  help  a  little  doubting  the  law  which  has  been  laid  down  by  their  Lordships  of  the  Second 
Division  of  the  Court  of  Session. 

But,  however  that  may  be,  we  will  consider  the  question  now  as  it  has  been  argued  before  your 
Lord^[»  on  behalf  of  the  respondent. 

There  is  no  doubt  whatever  that  Fraser  was  prohibited  by  his  lease  from  assigning  except  with 
the  axuent  (tf  the  landlord,  and  the  landlord  might  have  refused  that  consent,  or  he  might  have 
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given  his  consent  upon  certain  conditions.  The  question  raised  by  one  of  the  learned  Judges  ill 
the  Court  of  Session  is,  upon  whom  the  onus  lay  of  proving  the  terms  upon  which  the  consent « 
the  landlord  was  given.  Their  Lordships  seem  to  be  of  opinion,  that  it  was  incumboit  upon  tM 
appellant  to  shew,  that  the  consent  had  been  given  unclogged  by  any  conditions.  Nov  1  a^^^ 
hend  that  is  a  mistake  ;  because  it  being  proved  by  Miss  Fraser  that  consent  was  given  todfl 
assignment,  I  apprehend  that  the  oUigation  is  thrown  upon  the  landlord  to  shew,  that  that  couifl 
was  given  upon  certain  conditions  wUch  were  imposed. 

It  is  contended  on  the  part  of  the  respondent,  that  there  was  an  express  condition  impoin 
upon  tlu  consent  to  the  assignment,  that  no  books  should  be  sold  by  auction  upon  the  premiid 
But  the  Sheriff  was  of  opinion,  that  there  was  no  such  stipulation  accompanying  the  consent,  mI 
as  my  noble  and  learned  friend  has  observed,  the  Sheriff  had  a  much  better  oi^Himmitj  M 
judging  upon  that  subject  than  your  Lordships  can  have  ;  because  he  had  the  witnesses  bewjl 
him,  and  he  could  judge  of  the  credit  which  was  due  to  their  evidence  much  better  of  coune  tbd 
we  can  by  seeing  it  merely  upon  the  depositions  before  us. 

The  Lord  Ordinary  also  was  di'itinctly  of  opinion,  that  the  advocator,  that  is,  the  responded^ 
"has  failed  to  prove  as  matter  of  fact,  that  it  was  a  condition  of  the  consent  given  by  herooha 
behalf  to  the  occupation  by  the  respondent"  (appellant  as  he  is  now)  "of  the  shop,  Nafl 
Union  Street,  AberJeen,  of  which  she  was  the  proprietrix,"  and  that  has  not  been  overruled  ta 
the  Court  of  Session.  The  Court  of  Session  decided  the  question  upon  a  totally  different  gmau 

Now  let  us  see  for  one  moment,  whether  there  is  any  proof  whatever  that  there  was  ihiscM- 
dition  imposed  upon  the  consent  to  the  assignment.  The  only  evidence,  it  is  admitted,  apoodl 
subject,  is  the  evidence  of  Mr.  Edmond.  In  April  1863,  which  was  the  first  occasion  uponwiilk 
he  gave  evidence,  and  which  was  nearer  to  the  time  of  the  transaction  by  three  years  than  Ki 
subsequent  evidence,  he  says  this :  '*  The  respondent  spoke  about  so  many  things  he  wanted  * 
do  that  I  cannot  say  whether  he  spoke  6£  seUing  goocu  by  auction,  as  I  have  no  recdlectiatf 
his  having  done  so.  I  am  sure  if  he  bad  done  so  1  would  have  refused  it,  either  by  a  n^tioaii 
words,  or  by  a  gesture  of  dissent."  Now  what  would  any  one  accustomed  to  weigh  and  coi- 
sider  evidence  gather  from  a  statement  of  this  kind  ?  Why  most  ceruinly  that  there  vai  M 
prohibition  imposed  as  to  selling  goods  by  auction,  because  of  course  the  party  imposra; 
prohibition  would  have  recollected  it.  This  evidence  is  to  me  most  conclusive  upon  that  snt^ 
that  no  such  prohibition  was  imposed. 

Then  three  years  afterwards  Mr.  Edmond  rather  improves,  though  not  very  much,  uptm  W» 
recollection.  He  says,  "No.  10  of  process  contains  the  conditions  which  were  agreed  to  betna 
me  and  the  respondent  in  regard  to  the  mode  in  which  the  subjects  were  to  be  occupied  by  tie 
respondent  from  October  to  Whitsunday,  as  well  as  for  the  term  to  which  the  lease  bears  tt 
apply."  No.  10  of  process  is  the  lease  to  Mr.  Keith.  But,  upon  his  cross  examination,  beiaf 
as'<ed,  "  At  your  communing  with  the  respondent  about  his  taking  the  premises,  did  you  special^ 
inform  the  respondent,  that  the  conditions  of  the  lease  with  him  from  Whitsunday  1863  as  » 
sales  by  auction  were  to  be  binding  upon  him  during  the  months  which  were  yet  to  run  of  Ftaser!( 
lease?"  he  depones,  "  There  was  no  reference  to  the  lease  which  was  to  be  entered  into  fortte 
Conditions  which  were  to  regulate  the  possession  up  to  Whitsunday.  The  ctHidiiions  were  fiial 
for  the  whole  period  ^om  October  1863."  And  then  in  his  subsequent  evidence  be  says,  "lam 
unable  to  say,  that  I  ever  specially  directed  the  respcmdent's  attention  to  that  fact,"  (as  to  Ae 
conditions  applying  to  the  balance  of  the  lease,)  "but  I  am  quite  sure  that  the  terms  of  Ihe 
written  lease  arose  out  of  the  bargain  which  began  with  the  respondent's  entering  oa  Fnscr't 
lease,  and  which  was  to  continue  for  five  years  after  the  following  Whitsunday." 

Now  what  is  the  secret  of  this  evidence  ?  It  is  quite  clear,  that  it  is  that  which  has  been  si*- 
gested  by  my  noble  and  learned  friend.  There  had  been  advertisements  issued  of  a  sale  % 
auction  of  the  books  on  the  premises  No,  16,  Nobody  ever  contemplated  the  probability  (W 
of  there  being  a  sale  upon  the  premises  No.  88.  And,  therefore,  as  it  did  not  enter  into  tbe 
contemplation  of  the  parties,  no  stipulation  was  likely  to  be  made  with  regard  to  the  probitntiia 
of  a  sale  by  auction  upon  the  latter  premises.  And  upon  the  evidoice  n  is,  I  tiunl^  perfed^ 
clear,  that  no  such  prohibition  was  given. 

Under  these  circumstances  I  entirely  agree  with  the  view  taken  by  my  noble  and  learned  fncod 
on  the  woolsack,  that  this  decision  of  the  Court  of  Session  must  be  reversed,  and  that  the  appeal 
must  be  sustained. 

Lord  Westbury.— My  Lords,  we  have  now  to  deal  with  this  matter  in  the  state  in  »hicbii 
now  is ;  and  this  case  appears  to  me  to  be  so  instructive  to  the  pe(^e  of  Scotland,  as  to 
lamentable  consequences  of  their  having  such  a  state  of  procedure  in  their  law  courts,  and  the 
abuses  made  <^  that  procedure,  that  it  may  be  desirable  to  examine  the  case  even  still  fortber  far 
the  purpose  of  deriving  from  it  some  conclusions  as  to  what  ought  to  be  done  to  prevent  these 
consequences. 

The  strict  question  before  the  House  is  simply  this,  whether,  as  regards  the  lease  of  a  shop,  t 
back  shop  and  cellar  granted  to  Mr.  Fraser  by  the  present  advocator,  the  respondent,  it  is^c^' 
elusion  of  law,  that  the  word  "  shop  "  should  mean  a  shop  for  the  private  sale  of  goods  only,  »>■> 
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|]i>ni%that  legal  meaning  a  sale  of  goods  by  auction  shall  be  necessarily  excluded.  I  am 
rof  opinion,  that  there  is  nothing  at  all,  either  in  the  law  of  Scotland,  or  in  the  decisions, 
1  the  good  sense  and  reason  of  the  thing,  to  warrant  such  an  interpretation.  The  law  of 
I  may  well  be,  that  if  there  be  a  lease  of  a  dwelling  bouse,  as  a  dwelling  house,  it  shall 
[perverted  toa  perfectly  different  purpose.  It  may  not  be  turned  into  a  beer  house — it  may 
ftuTDcd  into  a  manufactory  — it  may  not  be  converted  into  an  open  shop.  That  may  weU 
,  to  be  the  law  ;  but  to  hold,  that  under  the  lease  of  a  shop,  a  back  shop  and  a  cellar, 
[  necessarily  inherent  in  the  subject  a  prohibition  against  the  use  of  it  for  the  sale  of  goods 
Hy  by  pablic  auction,  is  a  proposition  which  cannot  I  think  find  acceptance  with  any 
•  person.  But  that  is  the  only  proposition  on  which  this  interlocutor  rests. 
E  the  interlocutor,  therefore,  must  be  reversed,  I  cannot  have  one  particle  of  doubt ;  but  the 
1  of  this  interlocutor  will  not  at  all  alter  or  affect  any  part  of  the  settled  law  of  Scotland 
;  the  user  of  a  thing  to  that  state,  in  which  the  thing  was  at  the  time  when  the  lease  was 

[cannot,  however,  let  the  matter  rest  there,  because  this  interlocutor  was  pronounced  upon 
dmiiig  Note  of  the  present  respondent,  and  that  Reclaiming  Note  was  brought  from  an 
tor  of  the  Lord  Ordinary  disposing  of  another  question,  a  question  of  fact,  namely, 
•assent  to  the  transfer  by  Fraser  to  the  appellant  had  been  given  by  the  respondent  on 
Pterins  that  the  premises  during  the  residue  of  Fraser's  tenn  should  not  be  used  for 
:  of  selling  goods  by  public  auction.    Upon  that  queetion  of  fact,  the  Lord  Ordinary 
>a  decided  opinion,  that  the  proof  did  not  warrant  any  such  conclusion,  and  he  embodied 
"ags  in  his  interlocutor. 

that  there  was  no  deliverance  by  the  Inner  House,  for  the  reason  already  stated,  that 
1  Judges  conceived,  that  there  was  a  proposition  of  law  which  superseded  and  rendered 
'  the  inquiry  into  that  question  of  fact.    Th<!y  rested  their  decision,  therefore,  upon 
I  conclusion,  and  not  upon  the  question  of  fact.   But  .we  must  dispose  of  that,  because 
I  trust,  come  to  the  conclusion  not  only,  that  the  interlo.utor  of  the  Inner  House  must 
~.  but  that  the  prayer  of  the  Reclaiming  Petition  is  to  be  refused  with  expenses.  And 
rs  upon  us  the  obligation  of  dealing  with  the  question  of  fact  as  decided  by  the  Lord 
's  interlocutor. 

rapon  that  I  have  nothing  whatever  to  add  to  the  conclusive  observations  which  have  been 
\bf  my  noble  and  learned  friend  on  the  woolsack,  and  by  my  noble  and  learned  friend 
)Oi£LMSFORD.    I  have  not  a  particle  of  doubt  that  there  was  no  agreement  whatever  made 
I  the  appellant  and  the  respondent,  touching  the  user  of  the  premises  during  what  is  called 
mce  of  Fraser's  term,  and  that  the  evidence  of  Mr.  Edmond,  although  1  have  no  doubt 
pit  tiith  perfect  sincerity  of  belief,  and  perfect  honesty  of  purpose,  was  in  truth  nothing 
|impres5ion  upon  his  own  mind,  that  the  agreement  which  he  made  with  respect  to  the 
■■  was  intended  to  cover  also  the  residue  of  the  term  that  was  contained  in  the  demise 
1  am  certainly  of  opinion,  that  that  was  altogether  overlooked,  and  was  not  made  the 
tof  any  kind  of  stipulation  ;  and  that,  therefore,  the  argument  upon  the  point  of  fact,  on 
^Ae  case  of  the  respondent  has  been  rested,  and  rested  with  great  ability  and  candour  by 
1  Advocate,  namely,  the  proposition,  that  there  was  such  a  conditional  consent,  is  a  fH-o- 
I  totally  unconfirmed  by  the  evidence,  nay,  I  will  say,  disproved  by  the  evidence,  and  by 
bOia  rerum  also,  and  that,  therefore,  there  is  no  foundation  for  the  complaint  that  was 
kbjr  the  present  respondent  in  her  original  petition  to  the  Sheriff. 
,  mjr  Lords,  that  brings  us  to  the  petition.    If  you  examine  it,  it  is  impossible  to  find  any 
at  more  loose,  more  inconsistent  with  itself,  or  more  vague  than  that  petition  is.  The 
tion,  therefore,  which  occurs  to  one's  mind  is,  that  those  things  ought  not  to  be  per- 
I  to  remain  under  rules  which  admit  of  that  vagueness.  Then  the  vagueness     the  petition 
"  to  be  supplemented  by  a  condescendence  which  is  open  to  the  same  observation. 
:  occurred  with  regard  to  that  second  form  of  pleading  ?   There  is  a  revised  statement 
I  and  then  they  address  themselves  to  the  conclusions  of  law,  and  there  are  no  less  than 
3  of  vague  half  reasoning  conclusions  of  law  brought  forward  under  the  head  of  "  Reasons 
'"  And  all  this  elaborate  vagueness  is  applied  to  a  question  of  fact,  in  itself  of  the  most 
— 1  and  trifling  character,  ending,  however,  with  a  judgment  of  the  Sheriff  which  might 
KTc  been  conclusive,  but  admitting  of  an  appeal,  which  appeal  is  heard  before  the  Lord 
■T-  From  his  decision  there  is  another  appeal  to  the  Inner  House,  and  from  the  decision 
!  Inner  House  there  ts  another  appeal  here. 

■  a  these  unfortunate  litigants  are  placed  at  the  mercy  of  their  legal  advisers,  and  the  legal 
ihave  power,  under  this  wretched  system,  to  drag  their  clients  through  these  several 
I  that  I  have  described,  to  consume  six  or  seven  years  in  this  course  of  litigation,  and  to 
^  their  clients  in  an  expense  that  has  already  apparently  proved  the  ruin  or  one,  and  for 
^1  know  may  prove  the  ruin  of  the  other.    It  is  lamentable,  that  there  Should  be  a  state  of 
Bnve  in  a  country  which  admits  of  these  things  being  done.   All,  however,  that  we  can  do 
^ca^  besides  ^pressing  our  r^ret,  is  to  reverse  the  interlocutor  complained  of,  and  to 
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adjudge,  that  the  Reclaiming  Note  of  the  respondent  from  the  Lord  Oidhiaiy  he  lefuMdvitk 

expenses. 

LORD  COLOHSAY.—  My  Lords,  I  regret  as  much  as  any  of  your  Lordships  the  coucse  vUii 
this  case  has  run.  It  appears,  that  as  early  as  in  November  1862  an  appUcatiaD  vas  madeti 
the  Sheriff  for  an  interdict^  and  it  appears,  that  in  March  1863  the  appellant  in  thiscase  becant 
bankrupt ;  and  I  gather  from  the  correspondence  and  the  statements  on  the  Record,  and  fnw 
the  absence  of  statements  to  the  contrary,  that  the  occupation  of  the  premises  under  a  nuDuterf- 
lease  which  was  to  commence  at  Whitsunday  1863,  has  not  taken  place.  Now,  in  that  stateit 
matters^  the  appellant  having  been  sequestrated,  a  delay  took  place  in  the  proceedii^s.  lb 
trustee  declined  to  resume  them,  but  security  was  found  for  carrying  on  the  litigation,  and  a  jodi*, 
ment  was  pronounced  by  the  Sheriff  substitute,  and  confirmed  by  the  Sheriff,  to  the  effect,  wt 
the  application  for  an  interdict  was  not  well  founded.  1  am  at  a  loss  to  see  what  gicit 
adequate  interest  the  respondent  in  this  appeal  had  in  removing  the  case  from  the  Sheriff  Comt  n 
the  Court  of  Session.  The  judgment  of  the  Sheriff  Court  was  against  her  upon  the  qustioD 
interdict,  and  her  tenant  or  intended  tenant  had  become  bankrupt. 

Then  the  case  having  come  to  the  Court  of  Session,  many  years  were  spent  there.  But  tbo^ ; 
again,  I  think  the  delay  which  occurred  was  occasioned  very  much  by  the  proceedings  adt^ 
against  this  tenant.  He  was  again  sequestrated ;  and  then,  when  proof  was  considered  dcccs- 
sary,  that  proof  was  taken,  not  before  a  Judge  or  before  a  jury,  but  by  a  commission,  vhidi  ii 
always  a  tedious  course  of  proceeding.  I  am  glad  to  think,  that  the  course  of  procedure  ia  tk 
Court  has  been  materially  altered  and  improved  by  an  Act  of  Parliament  which  was  passed  >lh 
sequent  to  these  proceedmgs;  and  I  am  in  btipes,  that  before  long,  tmder  the  guidance  pnUii^ 
of  my  noUe  and  learned  friends,  we  shall  have  still  further  improvements  in  the  procethirt  buk 
in  the  Court  of  Session  and  especially  in  the  Sheriff  Courts. 

Now,  as  to  the  merits  of  the  case  itself,  I  am  of  opinion,  that  although  it  was  rather  dofflsif 
put,  the  question  of  tact  which  has  been  argued  to-day  was  raised  upon  the  Record  befoie  die 
Sheriff,  and  I  think,  that  is  made  very  evident  by  the  very  alteration  which  the  Sheriff  suggested 
in  the  petition,  because  he  required  the  petitioner  to  make  a  positive  averment  in  reference  to  the 
matter  of  the  condition.  Then  I  think,  when  it  came  into  the  Court  of  Session,  that  samecxKn- 
tion  in  point  of  fact  was  maintained,  and  that  appears  on  the  pleas  in  law  which  are  stated  il 
the  Court  of  Session.   So  that  I  think  the  question  of  fact  was  raised. 

Then  there  was  also  raised  the  question  of  law  mixed  with  the  question  of  fact,  or  panly 
intended  to  supersede  it.  1  do  not  see  how  it  could  well  supersede  it,  because  if  there  was  uf. 
express  condition  in  point  of  fact  there  would  be  no  room  for  an  inquiry  into  the  legal  resatt  or 
it,  but  the  Lord  Ordinary  after  proof  led,  (which  had  been  at  one  time  I  think  apparently  iDteaded 
to  be  taken  before  a  jury,  because  an  issue  was  adjusted  in  order  to  that,)  found,  as  the  Sbaif 
had  found,  that  the  condition  was  not  established.  Then  the  case  went  to  the  Inner  Hoose,ni 
there  dbeir  Lordships  were  of  opinion,  that  iu  point  of  law  the  party  bad  no  right  to  use  die  [>^^ 
mises  in  this  way.  From  the  line  of  reasoning  which  the  learned  Judges  took,  and  from  & 
grounds  on  which  they  placed  thdr  decision,  1  am  inclined  to  thinly  that  the  majority  of  tbea 
were  of  opinion,  that  the  condition  alleged  by  the  origmal  petitioner  had  not  been  estaUisbedtt 
a  fact,  for  if  established  as  a  fact  I  do  not  see,  how  they  could  have  placed  their  judgment  cd 
simple  ground  of  legal  inference. 

First,  then,  as  to  the  ground  on  which  the  judgment  of  the  Inna  House  is  .based:  it  ism 
doubt  a  principle  of  the  law  of  Scotland,  that  a  house  or  tenement  for  a  partictUar  purpose  or 
as  to  which  it  may  fairly  be  inferred  to  have  been  the  intention  of  both  parties,  that  it  should  be 
applied  to  a  special  use,  such  as  in  the  case  which  my  noble  and  learned  friend  put,  of  a  dweitinj 
house  or  an  inn,  is  not  to  be  converted  to  a  totally  different  use.  But  there  are  shades ord^nes 
of  change,  and  the  question  may  arise,  whether  any  particular  change  which  has  been  nude  is 
such  a  change  as  to  amount  to  an  inversion  of  the  purpose  for  which  the  property  was  let,  kiok- 
ing  at  the  whole  of  the  circumstances  of  the  case,  and  looking  at  the  dona  Jides  of  the  tiansactioa 

Now  it  does  appear  to  me,  that  the  principle  which  restrains  a  tenant  was  {»:essed  too  sercitlr 
in  this  case.  Mr.  Keith  had  come  into  possession  of  a  very  short  remainder  of  a  lease  vbick 
belonged  to  another  person.  He  desires  to  get  rid  of  his  old  stock  of  books  and  to  possess  Iub- 
self  of  his  new  stock  of  china,  and  it  is  said,  that  the  act  he  committed  was  of  that  sor^  tbaix 
violated  the  understanding  on  which  he  entered.  Now,  looking  at  the  short  period  which  tluf  : 
lease  had  to  run,  and  the  condition  in  which  this  party  was  placed  in  removing  from  one  shop  o 
another,  and  having  a  stock  of  that  kind  to  dispose  of,  I  think  it  is  {Hressing  tnematter  too  liucto 
say,  that  having  to  get  rid  of  the  balance  of  his  stock  in  that  diort  period  to  make  room  for  tiis 
stock  of  china  he  was  not  to  be  entitled  to  sell  by  auction. 

Then,  as  to  the  fact  whether  there  was  such  a  condition,  I  think  there  has  been  some  mis'P' 
prehension  in  the  mind  of  Mr.  Edmond  upon  this  matter.  He  seems  to  have  dealt  with  this 
tenant  entirely  on  the  footing,  that  he  was  going  to  be  a  china  merchant,  and  to  have  ha<^notl>inf[ 
else  in  his  mind.  And  he  seems  to  have  though^  that  having  in  the  new  lease  for  five^fcus 
prohibited  sales  by  auction,  he  had  done  everything  necessary  to  prevent  any  sale  by  anctioe  m 
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;  Ac  premises,  not  having  in  his  mind  any  expectation,  that  there  vould  be  a  sale  by  auction  during 
ffte short  period  which  the  old  tenancy  had  yet  to  run.  He  was  under  a  misapprehension;  he 
Mjplied  thiat  condition  which  was  present  to  his  own  mind,  as  if  it  had  been  also  present  to  the 
Hod  of  the  tenant,  that  there  should  be  no  sale  by  auction.  But  a  condition  of  that  kind,  under 
pe circumstances,  must  be  recognized  as  such  by  both  parties;  and  if  the  party  who  wishes  to 
pikke  that  condition  has  not  made  it  plain  enough  to  the  other  party,  then  I  do  not  think  the  con- 
MKHi  is  established.  It  is  in  fact  the  consent  of  both  parties  that  is  required.  It  would  have 
Ven  very  easy  to  make  it  clear.  And  Mr.  Edmond  being  a  solicitor,  and  an  Aberdeen  solicitor, 
aBn  surprised  he  did  not  make  it  very  clear  on  the  face  of  the  writing,  that  auctions  should  not 
3Ae  place  on  the  premises.  But  he  has  not  done  so ;  and  I  think  he  has  therefore  erred  in  that 
i^MpKt    On  the  whole  I  entirely  concur  in  the  conclusion  of  my  noble  and  learned  friends. 

■kurlocutors  complained  of  reversed,  and  the  Reclaiming  Note  of  the  respondent  against  the 
interlocutor  of  the  Lord  Ordinary  refused  ivith  expenses, 

Aipellanfs  Agents,  W.  Oflker,  S.S.C. ;  J.  Dodds,  "^fisxxmnsXtiV.— Respondents  Agents,  Hill, 
Acid,  and  Drumnumd,  W.S.;  W.  Robertson,  Westminster. 


JUNE  30,  1870. 

The  City  of  Glasgow  Union  Railway  Company,  Appdlants,  v.  Robert 

Hunter,  Respondent, 

lands  Clauses  Consolidation  Act — Injuriously  Affecting  Property — Noise  and  Smoke — Execu- 
tioo  of  Works — A  railway  company  took  for  their  railway  i/te  back  part  of  a  plot  of  ground 
consisting  of  outhouses,  but  did  not  take  the  front  part  on  which  a  dwelling  house  was  built, 
and  there  was  no  necessary  connexion  bet-ween  the  front  and  back  part  of  the  property  except  the 
contiguity^  and  the  fact  of  the  whole  belonging  to  one  person. 

Held  (reversing  judgment),  That  according  to  Brand's  case,  Z.  R,  4  H.  L.  C,  171,  the  owner 
cannot  claim  compensation  for  injury  from  noise  or  smoke,  whether  part  of  his  land  be  taken  or 
mt. 

lands  Clauses  Act — Damage  to  Lands — Feu  Duty— Compulsory  Sale — In  assessing  the  price  to 
,.  ie  faid for  taking  land  belonging  to  H.,  subject  to  feuduty  payaiU  to  A.,  the jury  added  to  tho 
•  frm  ten  per  cent,  for  compulsory  purchase,  and  this  ten  per  cent,  was  calcuUtea  on  ik*  whole 
.  Tu/ifi  afland,  inclusive  of  feu  duty. 

ming  judgment^  The  verdict  of  the  jury  could  not  be  disturbedy 

This  was  an  appeal  from  a  judgment  of  the  First  Division  of  the  Court  of  Session.  The  action 
tes  raised  by  the  City  of  Glasgow  Railway  Company  to  reduce  and  set  aside  a  verdict  of  the 
|lrjr  assessing  the  sum  payable  to  Mr.  Robert  Hunter,  spirit  merchant,  the  proprietor  of  houses 
nd  shops  in  Eglinton  Street,  Glasgow.  The  railway  company  required  to  take  part  of  Hunter's 
iB^ty,  consisting  of  back  ground,  together  with  some  temporary  erections  thereon  standing, 
wuftd  his  houses  and  shops  in  Eglinton  Street.  The  railway  did  not  come  nearer  than  twenty 
4Kbt  yards  to  the  back  of  Eglinton  Street,  and  did  not  go  towards  the  front  of  the  street  Mr. 
Ihnin  claimed  a  sum  for  damage  done  to  the  value  of  the  houses  in  E^inton  Street,  owing  to 
Aennseand  other  inconveniences  of  having  the  railway  so  close  to  the  houses.  Adaim  having 
km  made  before  a  Sheriff,  the  jury  assessed  the  damages  as  follows : — 

**F(b:  the  property  to  be  taken,  L^zoi   4  o 

For  old  materials  thereon,   65   o  o 

£\r}o  4  o 

Fw  the  compulsory  purchase  thereof  at  ten  per  c»nt,      .      .      .  127  o  o 

£yw  4  o 

Less  value  of  the  feu  duty  at  twenty  years'  purchase,        .      .      .  639  o  o 

;£7S8  4  o 

For  damage  to  the  pursuer's  (the  present  defender's)  remaining 
property,  caused  by  noise  of  trains,  railway  bridge  across  the 
street,  smoke,  and  ^neral  nuisance,  and  deterioration  of  the 

tenement  next  the  railway,   392  o  o 


Total,  ;£ii5o  4  o' 


'  See  i»revious  report  7  Macph.  408 :  41  Sc.  Jur.  229.  S.  C.  L.  R.  2  Sc.  Ap.  160 :  8  Macph. 
H.  L.  156:  42  Sc.  Jur.  43a 

5  V  2 
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The  company  contended,  that  this  finding  the  jury  was  ultra  vires,  and  nuU  and  v<Md  intvo 
respects— first,  because  the  jury  gave  a  sum  of  ten  per  cent  for  the  compulsory  purchase;  and 
•econdly,  because  they  gave  a  sum  for  damage  caused  by  noise,  smoke,  and  other  consequeoces 
of  the  railway.  The  defender  contended,  that  the.  jury  acted  legally  in  introducing  siKh  itenu  «f 
damage.  T^ie  Lord  Ordinary  (Lord  Mure)  held,  that  the  jury  were  wrong  in  giving  ten  per 
cent  as  compensation  for  the  compulsory  purchase,  but  that  the  other  items  were  right.  7k 
First  Division  recalled  the  Lord  Ordinary's  interlocutor,  and  held,  that  the  verdict  of  the  jq^ 
was  right  in  all  the  items.    The  company  then  appealed  to  the  House  of  Lords. 

air  R.  Palmer  Q.C-,  and  H.  Uoyd  Q.C.,  for  the  appellants. — The  interlocutors  are  wroa^  ; 
because  the  verdict  awards  damages  in  respect  of  an  injury  which  does  not  entitle  the  respond-  ' 
ent  to  compensation.    At  tbe  time  the  judgment  of  the  Court  below  was  pronounced,  the  Hoase  : 
had  not  decided  the  case  of  Hammersmith  Railway  Company  v.  Brandy  L.  R.  4  App.  C.  171,  ] 
whereby  it  was  finally  settled,  that  noise  and  vibration  were  not  grounds  for  compensacioii,  , 
because  they  are  not  caused  by  the  execution  of  tbe  works,  but  are  merely  the  necessary  caost-  ; 
quences  of  wording  the  railway  after  the  works  have  been  executed.    Again,  the  item  "railmy  j 
bridge  across  the  street "  is  not  a  ground  for  compensation,  for  no  greater  damage  is  dme  torn  i 
respondent  than  to  the  rest  of  the  public — Caledonian  Railway  Company  v.  Ogilvy,  1  Macq.  Ani  j 
C.  229,  ante^  p.  474;  Riciet  v.  Metropolitan  Railway  Con^any^  L.  R.  3  Eng.  Ap.  175.  Aoodicr  i 
item  of  the  verdict  is  wrong,  namelyi  the  sum  of  ten  per  cent,  upon  tbe  value  of  tbe  fea  dat^  | 
such  feu  duty  not  belonging  to  the  respondent   The  ten  per  cent.,  if  at  all,  should  have  bcei 
calculated  on  the  fee  simple  value  after  deducting  the  feu  duty,  in  other  words,  on  £^\rpn^ 
If^Vh  Of  iC^3i-    The  item,  however,  was  altogether  inadmissible,  even  in  the  latterviM 
The  verdict,  therefore,  must  be  set  aside. 

Lord  Advocate  (Young),  Mellisk  Q.C.,  and  Macdonald,  for  the  respondent.  —The  jury  wit 
entitled  to  give  damages  for  the  grounds  stated.  It  is  true  the  case  of  Brand  v.  Hammersm^ 
Railway  Company  has  since  been  decided,  and  shews,  that  vibration  and  noise  are  not  sabjem 
for  compensation.  But  that  was  a  case  where  the  company  took  no  part  of  the  claimant's  land^ 
whereas  here  part  of  his  lands  are  taken,  and  it  is  for  the  damage  to  the  remaining  lands  that  die 
claim  is  made — Re  Stockport  Rail-way  Company,  33  '..  J.,  Q.  B.  251.  This  makes  all  thediftt- 
ence,  and  there  is  no  authority  to  the  contrary  as  to  this  point,  though  the  same  point  is  invcdved 
in  a  case  of  Duke  o/Buccleuch  v.  Metropolitan  Board  of  Works,  L.  R.  3  Exch.  328,  now  pcndii^ 
in  this  House.  The  case  comes  within  the  letter  and  spirit  of  the  compensation  clauses.  Tbe 
item  as  to  railway  bridge  across  the  street  is  correct  for  it  may  include  obstruction  to  lig^t^ 
which  is  admittedly  a  good  ground  for  claiming  compensation.  As  to  the  ten  per  cent  fctf  tbe 
compulsory  purchase,  that  is  merely  a  mode  by  which  the  jury,  in  their  own  minds,  arrived  it 
their  estimate  of  the  quantum  of  price,  and  the  Court  cannot  review  their  finding. 

Lord  Chancellor  Hatherley.— My  Lords,  in  this  case  the  appellants  were  pursuers  tn  a 
action  of  reduction  with  reference  to  a  verdict  given  by  a  jury  who  assessed  the  amonnt  of  coot- 
pensation  to  be  paid  for  certain  property  taken  from  the  defender  in  the  action,  who  is  tbe 
respondent  in  the  present  ap[>eal,  both  as  to  the  value  of  the  property  itself,  and  as  to  theamooB 
of  damage  done  to  the  remaining  property.   The  jury  found  that  verdict  in  a  very  definite  fon^ 
specifying  the  several  heads  under  which  they  awarded  compensation.    And  in  consequence  of 
their  having  so  specified  those  heads,  the  question  arises  upon  two  points  of  that  finding,  tbe  cxie  ; 
with  reference  to  their  finding  a  certain  sum  of  ten  per  cent,  upon  tbe  value  of  tbe  property  so 
taken  compulsorily,  which  is  said  to  include  ten  per  cent,  assessed  upon  a  higher  amount  tbu 
that  of  the  property  actually  taken,  inasmuch  as  the  ten  per  cent  is  assessed  upon  the  vhok  | 
intrinsic  value  of  the  property  per  se,  the  property  itself  being  subject  to  a  feu  duty  which  is  ' 
afterwards  deducted,  and  properly  deducted,  by  the  jury  from  their  estimate  of  the  compensadon.  . 
The  question  upon  that  part  of  the  case  is  this, — Whether  the  jury  have  not  erred  in  assessing  ' 
the  ten  per  cent  upon  the  whole  property  as  it  stood,  including  the  feu  duty;  and  whetberit 
should  not  have  been  assessed  on  the  value  less  the  feu  duty  ? 

The  second  question  is  one  which  has  of  late  been  frequently  brought  to  the  attentioo  of  die 
Courts,  and  especially  also  has  been  the  subject  t^  consideratim  m  your  Lordshiis'  House.  Aa 
the  jury  right  m  assessing  "  for  damages  to  the  then  pursuers  "  (the  defenders  in  the  piescat 
action,  that  is  to  say,  the  respondents  in  the  present  app«tl) — I  will  read  it  as  the  respnideBli 
describe  it — **  the  remaining  property,  caused  by  the  noise  of  trains  i^way  tuidge  aaon 
the  street,  smoke,  and  general  nuisance,  and  deterioration  of  the  tenement  next  the  lailmr, 

As  regards  the  first  point  as  to  the  ten  per  cent.,  the  case  stands  thus :  The  jury  find  tfaeir 
verdict  in  this  form — "  For  the  property  to  be  taken,  j£  1205,"  Now,  in  reality,  the  property  ta  en 
was  not  of  the  value  of  £\^o^,  as  regards  Mr.  Hunter.  The  whole  house  and  property  might  be 
of  that  value,  but  Mr.  Hunter's  interest  in  it  was  not  of  that  value  ;  because  the  jury  aftenrards 
very  properly  deduct  "  less  value  of  the  feu  duty  at  twenty  years'  purchase,  jt639-"  That  is 
deducted  by  the  jury,  as  properly  it  should  be,  from  the  amount  of  the  compensation  to  be  vuA 
for  the  property  taken;  but  the  whole  is  done  in  this  form,  going  back  to  what  I  first  reaa :— 
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■Fot  the  property  to  be  taken,  4^. ;  for  old  materials  thereon,  ^£65:  the  amount  of  those 

two  sums  added  together  is  ^1270  45."  Then,  "  For  the  compulsory  purchase  thereof,"  (that 
toold  be  the  whole  property  there  enumerated,  irrespective  of  the  deduction  afterwards  made  of 
fa  duty,)  "  at  ten  per  cent.,  /127,  less  value  of  the  feu  duty  at  twenty  years '  purchase,  ^639." 
So  that,  in  truth,  ^though  the  property  taken  is  property,  from  the  compensation  for  which  is 
Id  be  deducted  the  feu  duty  at  twenty  years'  purchase,  and,  therefore,  I  should  have  thought,  that 
h  ordinary  parlance  the  value  of  the  property  taken  would  have  been  ;Ci205  minus  £fi},%  they  do 
lot  deduct  the  ^£639  ;  they  take  the  ten  per  cent,  for  compulsory  purchase  on  the    1 205,  plus  the 

and  they  put  it  down  at  ^£127. 
■  1  confess  it  appears  to  me,  that,  on  the  face  of  the  verdict,  the  jury  have  shewn,  that  they  have 
fetteo  the  ten  per  cent,  upon  a  sum  larger  than  that  which,  upon  their  own  principles,  they  were 
koBDd  to  compute  it  upon ;  because  their  own  principles  are,  that  they  assess  ten  per  cent,  upon 
itat  is  compulsorily  purchased  ;  and  if  they  had  had  to  assess  the  feu  duty  se^nrately  for  the 
:  tner  of  the  feu  duty,  they  would,  I  suppose,  have  done  the  same  thing  in  respect  of  the  com- 
nisonr  purchase  of  his  feu  duty,  and  have  given  him  another  ten  per  cent,  upon  the  ^639  which 
ncy  round  to  be  the  value  of  the  feu  duty.  I  therefore  think,  that  the  ten  per  cent,  was 
inproperly  assessed,  and  therefore,  to  the  extent  of  the  ten  per  cent  upon  the  ;£639j  a  deduction 
ihoDla,  hi  my  ju(^roent,  be  made  in  that  respect,  as  to  which  particular  I  concur  in  the  opinion 
•f  the  Lord  Ordinary,  although  it  was  not  the  opinion  of  the  Court  of  Session.  However,  as  I 
bdieve,  that  your  Lordships  will  be  found  to  be  equally  divided  upon  this  point,  the  effect  will 
that  the  judgment  will  stand  as  delivered  by  the  Court  of  Session,  and  not  as  delivered  by 
Ac  Lord  Ordinary. 

Then,  as  regards  the  second  point,  with  respect  to  the  amount  allowed  by  the  jury  for  damage 
to  the  respondent's  remaining  property,  that  point  rests  really,  as  it  appears  to  me,  upon  a 
fcdsion,  and  is  completely  covered  by  a  decision.  It  is  not  unimportant  to  observe,  that  when 
the  decision  was  given  in  the  Court  below  upon  this  matter,  Brand's  case  had  not  been  dcter- 
■ined  by  your  Lordships.  Brand's  case,  in  fact,  is  relied  upon  by  the  learned  Judges  as  an 
•nthority  for  the  view  they  took.  As  the  case  then  stood,  it  would  be,  to  some  extent  at  all  events, 
■n  authority  for  the  position  taken  up  by  the  learned  Judges.  But  now  I  take  the  result  of  the 
decision  in  Rickefs  case  and  in  Brand's  case  to  come  to  this  :  In  the  first  place,  no  claim  can  be 
MKle  in  respect  of  damage  for  which  the  claimant  would  not  have  had  an  action,  in  case  the 
Kailway  Act  had  never  been  passed.  If  it  was  a  damage  in  respect  of  which  he  might  have 
dumed  in  an  action  of  his  own  individually,  and  not  a  case  in  «nich  he  could  have  interfered 
calybywayof  indictment  in  order  to  prevent  a  nuisance,  then  he  is  not  entitled  under  the  clauses 
*>  the  general  Railway  Acts  to  compensation.  That  is  one  point  that  has  been  settled.  The 
aher  point  that  had  been  settled,  and  which  was  settled  in  Brands  case,  is  this,  that  the  damage 
Ane  must  be  damage  done  in  the  execution  of  the  works,  and  not  damage  done  afterwards  when 
the  railway  is  finally  completed,  and  in  the  exercise  of  the  powers  ve->ted  in  the  railway  company 
fajr  the  general  Acts,  the  Railway  Clauses  Acts,  and  t^^eir  special  Act. 

The  only  diflTerence  between  this  caseand  that  of  Brand  is  t  MS,  that  in  this  case  the  compen- 
lition  for  damage  is  claimed  by  Mr.  Hunter  under  a  different  section  from  that  section  under 
rtich  it  was  claimed  in  Brand's  case.  The  section  under  which  it  is  claimed  here  is  the  48th 
Kttion  of  the  Scottish  Act,  and  the  68th  in  our  English  Act.  In  that  section  in  the  Lands 
□itties  Act,  the  words  are  not  exactly  identical  with  tho,e  used  in  the  section  in  the  Railway 
Clauses  Act.  It  is  stated  very  clearly  in  the  judgment  of  the  Lord  President,  and  I  » ill  refer  to 
that  judgment.  The  Lord  President  says,  "  By  the  17th  section  of  the  Lands  Clau  es  Act  it  is 
pitnrided^  that,  where  the  promoters  of  an  un  tertaVing  require  to  purchase  landi  othefAise  than 
If  agreement,  they  shall  give  notice  of  their  intention  to  ta  e  the  lands,  and  every  such  notice 
^>all  state  the  particulars  of  the  lands  so  required,  and  that  the  promoters  uf  the  un  enakin,^  are 
viQing  to  treat  for  the  purchase  thereof,  and  as  to  the  co  npcnsation  to  be  made  to  all  par.ies  for 
■he  damage  that  may  be  sustained  by  them  by  reason  of  the  execution  of  t^e  works.''  So  far  it 
VDuld  be  klentical  with  the  clause  in  Brands  case.  "  Again,  by  §  19  it  is  provided,  that  it  the 
partes  fail  to  agree  as  to  the  amount  of  compensation  to  be  paid  by  the  promoters  of  the  under- 
for  the  interest  in  such  lands  belonging  to  such  party,  or  for  any  damage  that  may  be 
sustained  by  him  by  reason  of  the  execution  of  the  works."  There,  again,  the  language  is  the 
wmc.  But  now  there  is  a  different  form  in  the  48th  section  to  which  1  have  referred.  When 
the  jury  deliver  their  verdict,  they  are  directed  to  deliver  their  verdict  by  a  majority  of  t'leir 
l^niher  separately  for  the  sum  of  money  to  be  paid  for  the  purchase  of  the  lands  required  for 
tw  »orki,  and  for  the  sum  of  money  to  be  paid  by  way  of  compens-ition  for  the  damage,  if  any. 
to  be  sustained  by  the  owner  of  the  lands,  by  reason  of  sevenng  of  ihe  lands  takin  frimi  the 
«W  lands  of  su.-h  owner,  or  otherwise  injuriously  afTecting  such  lands  "  by  t^e  e  erci  e  of  i ' 
powers  of  this  or  the  special  Act."  There,  it  will  be  observed,  f^e  langu  ge  is  somewha.  l  ifi'ireii  . 
It  is  not  any  longer  "by  the  execution  of  the  worlds,'"  but  by  "the  exercise  of  t'le  power,  tit  [hi  ■ 
A^^twirf  the  special  Act."  But  in  substance  it  appears  to  me,  that  there  can  be  no  diflerence 
**UCTer  in  the  meaning  of  the  Legislature  In  these  two  cases,  because  it  is  to  be  observed,  that 
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this  clause  occurs  in  the  Lands  Clauses  Act.  I  am  simply  stating  what  is  the  proper  mode  of 
valuing  the  compensation  to  be  paid  to  a  landowner.  There  is  no  ground  for  supposing  that 
the  Legislature  intended  by  the  Lands  Clauses  Act,  in  pointing  out  the  mode  of  assesung 
the  valuation,  to  give  any  compensation  for  any  further  or  other  injury  than  that  vhich  B 
occasioned  by  the  operation  of  the  Railway  Clauses  Act,  and  the  works  authorized  hy  the 
special  Act,  or  that  they  intended  in  any  way  to  extend  the  remedy  in  this  particular  case  H 
something  beyond  the  execution  of  the  works,  namely,  the  exercise  ot  the  powers  of  the  Aa 
after  the  works  had  been  executed.  There  is  no  reason  d  priori  to  suppose  that  auy  stA. 
intention  could  be  anticipated  in  an  Act  which  simply  deals  with  the  proprietory  rights  of  Ai 
landowner,  and  the  mode  of  ascertaining  his  rights.  1  think  we  are  bound  to  read  those  words, 
"  the  exercise  of  the  powers  of  the  Act,"  exactly  in  the  same  way  as  they  are  read  in  Z&wrfV 
case,  as  meaning  ''the  execution  of  the  vrorkV  and  that  no  further  compensa&oa  ns 
intended  to  be  given  than  for  that  damage  which  might  be  occasioned  by  the  execntira  <f 
the  works. 

That  being  so,  we  find,  that  in  this  lump  sum,  or  slump  sum,  as  it  is  called  I  think  in  Scotland, 
awarded  by  the  jury  to  the  respondent  of  £592,  there  is  included  injury  by  noise  of  trains  and 
smoke  as  well  as  other  items  which  are  there  specified.  Now,  the  noise  of  trains  and  smob 
would  clearly  fall,  I  apprehend,  within  the  principle  of  Brands  casty  and  clearly  the  paities 
would  not  be  entitled  to  any  assessment  in  respect  thereof.  The  question,  as  to  whether  or  sol 
the  injury  done  to  the  party's  property  was  an  injury  for  which  there  might  have  been  an  actka 
if  the  Act  had  not  then  passed,  is  a  question  that  hardly  arises  as  regards  the  specific  dun^ 
which  are  here  averred,  because  they  do  not  arise  in  any  way  by  virtue  of  the  execution  (rf^tlx 
works,  and  the  party  does  not  therefore  come  under  the  head  of  being  injuriously  affected  by 
the  exercise  of  the  powers  contained  in  the  special  Act.  He  is  entitled  to  compensatiotflo 
account  of  those  evils  which  occurred,  and  arose  after  the  execution  of  tbe  works  autfaoriied  bf 
the  Act. 

There  is  another  difficulty  undoubtedly  arising  under  the  same  head,  which  is  perhaps  ooh 
another  way  dt  putting  tbe  aigunoent  in  BranePs  caie,  that  these  anticii»ted  damages  fornne 
of  trains  and  for  smoke,  which  will  accrue  hereafter,  do  not  appear  to  be  the  proper  subjects  of 
an  estimate  for  compensation  before  they  happen.  They  might  very  well  be  the  proper  subjetts 
of  an  interdict  when  they  were  happening  or  were  expected  to  happen,  and  the  party  desiied 
that  they  should  not  be  continued.  But  as  they  are  matters  which  may  or  may  not  be  cootinti^ 
for  a  longer  or  for  a  shorter  time,  one  does  not  see  how  it  can  be  right  and  proper,  that  tliis 
compensation  should  be  given  for  those  anticipated  evils,  the  character  of  which  coidd  sot  be 
fiilly  or  fairly  ascertained  beforehand.  As  it  regards  a  case  of  damage  actually  done  to  tbe 
property  of  the  owner  such  as  that  which  occurred  in  the  case  before  Mr.  Justice  Cromptoois 
the  case  of  the  Stockport  Railway  Co., one  understands  something  better  how  that  point  maybe 
put.  But  I  do  not  think  it  necessary  to  make  any  further  comment  upon  that  case,  \teavst 
independently  of  the  principles  there  maintained,  it  seems  to  me,  that  there  is  enough  here  to  say 
that,  consistently  with  Brand's  caje,tht  verdict  cannot  be  sustained.  But  Mr.  Justice  Croit^itMi 
put  the  case  there  upon  this:  the  damage  actually  and  immediately  done  to  the  property  by  ibe 
necessity  of  providing  immediately  a  greater  amount  of  insurance  in  respect  of  the  possible 
detriment  that  might  accrue  from  trains  passing,  and  the  conseqiKnt  risk  of  fire.  I  do  aoi 
think  it  necessary  to  say  any  more  upon  that  case,  nor,  for  the  same  reason,  do  I  think  it  neces- 
sary to  pursue  the  inquiry  which  was  raised  by  the  counsel  for  the  respondent,  the  Lord  Adrocate 
in  his  argument,  viz.  whether  or  not  the  case  was  not  distinguishable,  according  to  the  iaiiici|i)e 
of  the  Stockport  Railway  case,  by  this  circumstance,  that  the  owner  might  have  had  an 
against  the  company  if  the  Act  had  not  passed,  not  indeed  on  account  of  the  particular  tlwp 
here  mentioned,  but  because  the  particular  evils  here  referred  to  could  not  have  been  achieved 
without  a  trespass  upon  his  property  which  would  at  once  have  given  him  a  right  of  actioo.  ' 
confess  that  seems  to  me  rather  a  subtle  reasoning  upon  the  subject,  but  I  do  not  think  it  tondtH 
the  principle  determined  in  Brand's  case,  ■v'xi.  that  these  matters  here  inchided  in  the  vcR^ 
were  matters  not  occasioned  by  the  execution  of  the  works. 

That  being  the  case,  it  remains  to.  be  considered  what  is  to  be  d<me  if  there  be  any  one  thitf^ 
in  respect  of  which  this  slump  sum  might  have  been  awarded  separately  if  the  amount  had  been 
separately  assessed.  With  regard  to  that  I  confess  I  have  had  considerable  difficulty.  Tbe 
finding  is  for  damage  caused  by  "railway  bridge  across  the  street,"  amongst  other  things.  Now, 
the  railway  bridge  across  the  street  may  have  been  considered  a  cause  of  damage  in  one  fi  1*° 
ways.  It  may  have  been  considered  a  cause  of  damage  in  res[}ect  of  obstruction  to  thestreA 
Or  it  may  have  been  considered  a  cause  of  damage  in  respect  of  obstruction  of  tight  to  tbe 
windows  of  the  property,  and  it  appears  also  that  there  was  evidence  before  the  jury  wi  A  respe^J 
to  damage  done  by  the  obstruction  of  light,  and  regard  being  had  to  the  close  proximity  dy^ 
bridge  to  the  remaining  property,  which  was  not  purchased,  belonging  to  the  respoodest,  it  ^ 
impossible  to  say,  the  jury  not  having  found  any  specific  finding  upon  the  subject,  bat  h>*^ 
fooad  ic  in  a  very  singular  way  only  in  the  words  "railway  brid^  across  the  street  smoke  in 
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leneral  nuisance  '  that  their  finding  may  not  have  included  damage  property  assessable  in  respect 
M  fine  access  of  light  and  air  to  the  windovs  of  the  remaining  property.  The  difficulty  then 
irises,  There  the  whole  damage  to  the  property  is  put  into  one  ^ump  sum,  part  of  which  the 
Conrt  considers  to  have  been  improperly  assessed.  Supposing  there  bad  been  very  considerable 
1^  injury  of  an  important  amount  done  to  a  portion  or  the  property  mixed  up  altogether  in  the 
assessment  of  diunages  with  other  matters,*  in  respect  of  which  no  damages  ought  to  have  been 
IKsessed,  the  question  is,  whether  the  person  seelcing  compensation  should  be  deprived,  by  the 
Mistake  of  the  jury,  of  compensation  altogether  for  damages  dooe,  for  which  he  ought  to  be 
compensated.  I  apprehend  the  only  course  to  be  taken  upon  that  point  is  to  reduce,  as  it  appears 
ve  must,  the  judgment  which  has  been  obtained  in  re5[>ect  of  this  sum  of  ^392,  in  the  same 
mnner  as  the  Lord  Ordinary  expressed  it  in  the  course  he  took  when  he  reduced  the  verdict  by 
ten  per  cent.  In  doing  that,  the  only  way  of  doing  justice  between  the  parties  would  be  by  some 
declaration,  that  such  reduction  shall  be  without  prejudice  to  such  compensation  as  the  respondent 
might  be  entitled  to  claim  in  respect  of  injury  done  by  the  railway  bridge  to  his  lights,  or  words 
b)  that  effect. 

On  the  whole,  therefore,  it  appears  to  me,  that  the  interlocutor  of  the  Court  below  must  be  to 
I  certain  extent  varied.  I  should  propose  to  vary  it  as  to  the  sum  of  ^£392  in  exactly  the  same 
form  as  the  Lord  Ordinary  has  done.  With  regard  to  the  ten  per  cent.,  I  should  myself  like  to 
wjr  it  also  to  the  extent  of  deducting  the  ten  per  cent,  on  the  ^639,  but  I  think,  in  the  variation 
10  made  in  the  interlocutor^  it  should  be  said,  that  it  is  to  be  understood,  that  this  variati(m  is 
without  prejudice  to  any  claim  which  the  lesptnident  might  be  advised  to  make  in  respect  the 
real  damage  done  to  his  lights  by  the  railway  bridge. 

Lord  Chelmsfokd. — My  Lords,  upon  the  argument  of  this  appeal  the  learned  counsd  for 
lAe  respondent  admitted  (as  they  were  compelled  to  do)  that  this  case  must  be  governed  by  the 
decisi(»i  in  the  HammersmUk  and  City  Railway  Co.  v.  Brand  and  Wife,  (4  L.  R.  H.  L.  171,)  • 
unless  they  could  distinguish  the  two  cases.  The  distinction  which  they  relied  upon  was,  that  in 
ibe  case  decided  by  this  House,  no  part  of  the  land  of  the  party  claiming  compensation  was  taken 
by  the  Company ;  whereas  in  the  present  case  a  portion  of  the  land  of  the  respondent  was 
acquired  and  used  for  the  purpose  of  the  railway.  This  they  contended  brought  them  within  the 
principle  of  the  decision  of  Mr.  Justice  Crompton  in  re  Stockport  Railway  Co,  (33  L.  J.,  Q.  B. 
251).  It  is  to  be  observed,  that  the  Court  of  Session  were  not  called  upon  to  consider  whether 
this  distinction  was  well  founded  or  not,  as,  when  the  case  was  before  them,  the  appeal  in  the 
Hammersmith  and  City  Railway  Co.  and  Brand  had  not  been  heard,  and  as  the  question  then 
stood,  the  decisions  were  favourable  to  the  respondenL 

Even  if  the  Stockport  Railwcry  ease  should  be  taken  to  have  been  rightly  decided,  it  is  dis- 
tinguishable from  the  present  case  in  an  impcnrtant  particular,  which  appears  to  me  to  prevent  its 
ap^ication.    The  hea!a  of  claim  which  was  questioned  in  that  case  was  founded  upon  a  probable 
injury  to  the  premises  (consisting  of  a  cotton  mill)  by  reason  of  Che  risk  of  6re  in  consequence  of 
tK  proximity  of  the  railway.    This  danger  would  of  course  be  occasioned  not  by  the  construction 
of  the  railway  itself,  but  by  sparks  emitted  from  the  locomotives  in  the  course  of  running  the 
trains  over  that  part  of  the  line.    Mr.  Justice  Crompton  said,  "  Where  the  mischief  is  caused  by 
what  is  done  on  the  land  taken,  the  party  seeking  compensation  has  a  right  to  say  it  is  by  the 
Act  of  Parliament,  and  the  Act  of  Parliament  only,  thiat  you  have  done  the  acts  which  have 
caused  the  damage."   If  1  had  to  express  an  opinion  upon  the  correctness  of  his  decision,  I 
should  be  disposed  to  say  with  Baron  Bramwell  in  the  case  of  Duke  0/  Buccleuck  v.  The  Metro- 
politan Board  of  Works^  (3  L.  R,  Exch.  328,)  "  It  does  seem  strange  that  the  taking  of  a  piece 
of  a  man's  land  should  let  him  in  to  prove  all  sorts  of  damages  for  which  he  could  not  otherwise 
recover."    But  the  claim  in  this  case  does  not  arise  out  of  anything  done  on  the  land  taken,  nor 
in  respect  of  any  property  of  the  respondent  connected  with  the  land  so  taken,  but  from  the 
construction  of  a  railway  bridge  over  the  land  of  another  person,  no  connexion  existing  between 
the  front  part  of  the  respondent's  premises  in  respect  of  which  compensation  for  damage  has 
been  given  and  the  luck  part,  over  a  small  portion  of  which  the  railway  is  mad&   These  different 
puts  of  the  respondent's  property  are  not  otherwise  connected  than  by  their  both  being  held 
under  one  title. 

This,  howew,  according  to  the  argument  of  the  learned  counsel  for  the  resptmdent,  is  sufficient 
to  let  in  every  description  of  claim  for  compensation  for  anything  which  deteriorates  the  value 
of  aoy  part  of  the  property.  Mr.  Mellish  went  the  length  of  arguing,  that  the  respondent  was 
entitled  to  whatever  amount  of  compensation  a  willing  vendor  would  require  ^om  a  purchaser 
of  part  of  hij  land  for  any  injury  which  might  accrue  to  the  rest  of  his  property.  But  a  willing 
vendor  may  make  his  own  terras  with  a  purchaser,  and  what  he  can  do  of  his  own  unfettered  will 
Can  be  no  criterion  of  what  he  is  entitled  to  claim  under  an  Act  of  Parliament  which  compels  him 
to  part  with  his  land,  and  at  the  same  time  limits  and  defines  the  nature  and  extent  of  the 
compensation  which  he  is  to  receive. 

As  no  part  of  the  property  of  the  respondent  has  been  injured  by  anything  done  on  his  land 
over  which  the  railway  runs,  lus  right  to  compensation  for  damages  appears  to  me  to  be  precis^ 
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the  same  as  if  none  ofhis  land  had  been  taken  by  the  company.  The  case  of  the  IfamMmHA 
4te.,  Jlaiivfay  Co.  v.  Brand,  therefore,  conclusively  establishes,  that  the  claim  for  compenM 
"for  dunage  caused  by  noise  of  trains  and  smoke,"  ought  not  to  have  been  entertained  m 
jury.    If  there  vas  an  obstruction  of  light  and  air  to  the  premises  caused  by  the  neighbouiil 
of  the  bridge,  it  would  have  been  an  injury  which  would  have  entitled  him  to  compensatioo,  J 
assuming,  that  there  was  a  right  to  compensation  under  this  head  of  claim,  it  is  so  undistinguii 
mixed  up  with  other  matters  not  within  the  competency  of  the  jury,  tfaa^  according  to  the  o 
the  CaledoniaH  Railway  Co.  v.  Ogiivy^  (2  Macq.  App.  229,  ante,  p.  474),  the  yeidict  in  this  n 
cannot  be  maintained. 

Besides  relying  upon  the  distinction  between  this  case  and  that  of  the  HammersK^ 
Railway  Co.  v.  Brand,  which  I  have  examined,  the  learned  counsel  for  the  respcmdentai 
that  the  clauses  of  the  Scotch  Act,  which  are  applicable  to  this  case,  are  open  to  different  com 
ations  from  those  upon  which  the  decision  of  the  House  in  the  former  case  turned.  If  the 
way  Clauses  (Scotland)  Act  is  to  govern  this  case,  then  it  is  impossible  to  distinguish  tb 
cases,  for  the  §  6  and  16  of  the  Scotch  Act  are  identical  with  the  §  6  and  16  of  the  Englisi 
upon  which  the  Hammersmith,  etc.  Railway  Co.  v.  Brand  was  decided. 

But  it  is  argued  for  the  respondent, that  as  some  of  his  land  is  taken  by  the  company,  tlxL 
Clauses  (Scothnd)  Act,  and  not  the  Railway  Clauses  Act,  must  be  referred  to,  in  order  to  4 
mine  his  right  to  compensation.  I  have  already  expressed  my  opinion,  that  as  tlw  daiui 
which  he  claims  Is  not  caused  by  anything  done  upon  the  land  ta';en,  his  case  must  be  dofe 
as  if  no  part  ofhis  land  had  been  used  for  the  railway.  But  I  will  consider  his  claim  vrithrdis 
to  the  Lands  Clauses  Act. 

The  two  sections  of  that  Act  which  were  principally  referred  to  are  the  17th  and  4StlL 
17th  section  directs,  that  the  promoters  of  an  undertaking  requiring  to  purchase  any  laods 
-  give  notice  to  all  persons  interested  in  such  lands,  that  they  are  willing  to  treat  for  the  pun 
thereof,  and  as  to  the  compensation  to  be  made  to  all  parties  for  the  damage  that  may  besusti 
by  them  by  reason  of  execution  of  the  works. 

It  seems  to  me,  that  it  would  be  a  very  forced  construction  of  the  words,  "  by  reason  of 
execution  of  the  works,"  to  extend  them  to  damage  caused  by  the  use  of  the  railway.  Evotti 
damage  may  in  a  certain  sense  be  said  to  have  been  sustained  by  reason  of  the  execution  d 
works,  as  it  could  not  have  happened  if  the  railway  had  not  baen  made.  But  thereasoo 
interpretation  of  the  words  appear  to  me  to  confine  them  to  damage  occasioned  by  the  v< 
themselves  whether  directly  or  consequentially,  and  not  by  any  after  use  of  them. 

The  48th  section  relates  to  the  proceedings  before  the  jury  summoned  to  assess  tbe  coal 
sation  to  the  owners  of  lands  for  the  value  of  the  lands,  and  for  the  damage  sustained  by  tl 
It  merely  prescribes  the  mode  in  which  the  verdict  is  to  be  delivered,  and  does  not  enlarg 
alter  the  extent  or  nature  of  the  compensation  to  which  the  owner  of  the  lands  taten  fci 
railway,  or  injuriously  affected  by  it,  is  entitled.  It  directs,  that  where  the  inquiry  before  i 
shall  relate  to  the  value  of  lands  to  purchased,  and  also  compensation  claimed  for  injuiyi 
or  to  be  done  to  the  lands  held  therewith,  the  jury  shall  deliver  their  verdict  "  separately  fa 
sum  to  be  paid  for  the  purchase  of  the  lands,  and  for  the  sum  to  be  paid  by  way  of  coiqikds 
for  the  damage,  if  any,  to  be  sustained  by  the  owner  of  the  lands  by  reason  of  the  severing  a 
lands  taken  from  the  other  lands  of  such  owner,  or  otherwise  injuriously  affecting  such  landl 
the  exercise  of  the  powers  of  this  or  the  special  Act  or  any  Act  incorporated  therewith." 

Even  if  this  section,  by  the  words  "  injury  done  or  to  be  done,"  gives  a  right  to  claim  comf 
sation  for  damage  caused  by  the  use  of  the  railway,  (which,  for  the  reason  already  given,  I  d 
it  cannot,)  it  would  not  be  applicable  to  this  case,  as  the  injury  for  which  compensation  is  ts 
made  must  be  done  to  lands  held  with  the  lands  purchased  by  the  railway.  That  cannot  n 
lands  held  under  the  same  title,  but  such  as  are  afterwards  mentioned  in  this  section,  viz.  b 
severed  from  the  lands  purchased,  and  injuriouily  affe::ted  by  the  exercise  of  the  powers  of 
Act.  These  words,  "  exercise  of  the  powers  of  the  Act,"  appear  to  me  to  have  the  same  raeam 
as  the  words  "execution  of  the  wor  s  in  the  17th  section,"  and  neither  oX  them  aroear  to  me 
confer  a  right  to  recover  for  damages,  which  arise  (if  at  all),  not  from  the  worses  «  the  raili 
but  from  its  use  afterwards.  The  verdict  of  the  jury,  therefore,  with  respect  to  the  noise  of 
trains,  and  smoke,  cannot  be  supported. 

It  was  pointed  out  in  the  course  of  the  argument  for  the  appellant,  that  It  was  notcanp* 
to  the  jury  to  make  the  da  nage  arising  from  the  smoke  of  the  engines  an  element  of  conveosaO 
as  by  the  107th  section  of  the  Railway  Clauses  (Scotland)  Act,  every  locomotive  steam  fflgi* 
be  used  on  the  railway  must  be  constructed  on  the  principle  of  consuming  its  own  smoke. 

The  Legislature,  therefore,  having  given  no  power  to  the  promoters  to  annoy  the  occuptA* 
neighbouring  property  with  smoke,  an  injury  from  this  cause  is  not  the  subject  of  compenHl* 
but  a  ground  of  action.  ^ 

I  agree  with  my  noble  and  learned  friend  on  the  wooUac^i,  that  the  verdict  is  also  wrong'* 
respect  to  the  finding  aj  to  the  ten  per  cent.  However  inaccurate  or  illogical  thejurynuy" 
Jieeii  in  stating  the  figures,  if,  in  addition  to  the  value  of  the  lands,  they  hadgiv»asn>^'*i 
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had  stated  to  be  ten  per  cent,  for  compulsory  purchase,  and  it  appeared  upon  calcu- 
t  the  percentage  must  have  been  estimated  upon  the  entire  value  of  the  property,  without 
I  of  the  feu  duty,  the  Court  could  not  have  disturbed  the  verdict.    But  when  they  them- 
Iwitbout  leaving  us  to  the  necessity  of  calculation  to  ascertain  the  fact,  tell  us  that  they 
the  claimant  ten  per  cent.,  not  on  his  own  property  taken  by  the  company,  but  upon 
rof  aaotber  person,  I  should  be  sorry  to  think  that  this  plain  and  palpable  error  must 
.  to  pass  without  correctioD.   The  Lord  President  says,  "  The  Court  is  not  entitled  to 
[mth  &e  verdict  of  the  jury  unless  they  have  done  something  plainly  illegal   But  where 
^  of  a  jury  is  confined  to  giving  compensation  for  the  value  of  a  person's  property,  and 
^  bim  a  sum  beyond  that,  explaining  that  they  have  arrived  at  that  sum  by  an  esdmate 
:  ralue  of  another  person's  property,  I  cannot  doubt  that  this  injustice  done  to  the  party 
)  pay  the  compensation  is  ultra  I'ires,  and  therefore  plainly  illegal."    My  two  noble  and 
[friends  differ  in  this  view,  and  therefore,  according  to  the  rule  of  the  House,  this  part  of 
ct  must  stand. 

ppeal,  with  this  exception,  must  be  disposed  of  according  to  the  mode  pointed  out  by  my 
d  learned  friend  on  the  woolsack. 

Westbury. — My  Lords,  1  will  first  say  a  word  on  the  subject  of  the  ten  i>er  cent.  The 
lof  my  noble  and  learned  friends  appear  to  me  to  proceed  on  their  reading  into  the  verdict 
'Certain  expressions  which  they  assume  to  be  implied  therein,  and  from  that  implication 
wh  great  respect,  I  say  they  thus  gratuitously  make,  they  deduce  the  inference,  that  the 
le  Kceeded  their  authority.    Now  there  is  no  room,  in  my  view  of  the  case,  for  any  such 
jtion.  The  jury  found  first  the  value  of  the  entirety  of  the  property,  and  then  they  have 
lor  the  compulsory  purchase  thereof  at  ten  per  cent.   That  pkinly  is,  they  add  ten  per 
the  preceding  sum  as  a  compensation  for  the  compulsory  purchase.    Now  the  mistake, 
T  respectfully  call  it  so,  which  I  apprehend  my  noble  and  learned  friends  have  made  is 
t  tbey  assume  the  words  "  at  ten  per  cent."  to  mean  at  ten  per  cent,  upon  the  amount  of 
'  the  pursuer's  ownership.   There  is  no  warrant  for  any  such  implication.   There  is  no 
1  for  doing  more  than  the  jury  have  done,  namely,  to  add  a  sum  which  they  have  arrived 
uttiDg  ten  f>er  cent  upon  the  ;£i27o,  which  they  themselves  have  found.   We  are  not  to 
iunlesi  they  have  told  us  so  exprei-.ly,  thiit  t'ney  meant  to  give  ten  per  cent,  upon  the  value 
operty,  minus  the  feu  duty.    T^iey  h.ive  said  no  such  t'ling.    Therefore  I  entirely  agree 
Lord  President  thai  we  are  not  entitled  to  meddle  with  their  verdict  unless  they  have 
Kthin;^  plainly  illegal.    T'lcy  have  nbt  done  that,  unless  you  read  what  they  have  said 
!{^tuiiou3  addition  which  1  have  already  mentioned.   But  that  I  apprehend  you  are  not 
Ito  do. 

I*ith  regard  to  the  rest  of  the  case,  I  must  confess,  that  I  always  approach  the  determination 
lies  with  very  great  reluctance,  and  though  upon  a  mere  technical  ground,  I  shall  concur 
rnoble  and  learned  friends  in  their  conclusion,  yet  it  is 'necessary,  injustice  to  what  I 
iady  said  in  former  cases,  that  I  should  shew,  that  1  do  not  in  the  smallest  degree  depart 
:  principles  which  were  then  laid  down. 

:  ii,  that  the  decisions  have  introduced  into  this  subject  two  vicious  and  erroneous  con- 
tbie  one,  first,  by  my  Lord  Campbell,  when  he  decided  that  the  words  "  injuriously 
'*  voold  have  no  operation,  except  that  they  gave  a  remedy  for  such  particular  injury 
^coull  have  been  actionable  before  the  company  had  acquired  statutory  powers.    I  have 
[Sated  at  length  in  other  cases  the  conclusion  I  have  arrived  at  on  the  Statute,  that  taking 
ptber,  the  word  "  injuriously"  did  not  mean  wrongfully  in  the  sense  of  illegally,  but  that 
'~'  cmly  damnously  or  prejudicially.   To  that  conclusion  I  still  adhere.    Another  vice  or 
t  imroduced,  I  think,  when  we  decided,  that  the  particular  loss  sustained  by  the  inhabitants 
ise,  in  respect  of  things  done  by  the  company,  which  did  not  touch  the  house,  but  most 
llyafferted  the  comfort  of  the  inhabitants  thereof,  and  their  enjoyment  of  the  property, 
lu  injury.    I  think  that  was  highly  erroneous,  for  the  test  undoubtedly  is  this.  Does  the 
ae  detract  from  the  marketable  value  of  the  premises  ?    If  the  inhabitants  of  the  house 
«m1  by  the  thing  done  to  perpetual  inconvenience,  that  inconvenience  diminishes  most 
lyihe  value  of  the  premises,  and  in  that  sense  it  is  an  injury  done  to  the  premises,  and  a 
ptation  (rf  the  value  thereof.   I  lament  again  that  in  Brand" s  case  the  word  "  construction  " 
joccuT]  in  the  introductory  heading  of  the  clause  was  held  to  mean  the  execution  of  the 
lilcQe.   Undoubtedly,  I  could  not  have  concurred  in  that  view.    It  seems  to  me  to  have 
!  efiiea  of  depriving  parties  of  compensation  for  clear  injury,  to  which  they  were  most  justly 

these  limitations,  I  concur  in  this,  that  what  is  the  result  of  the  Intimate  user  of  the 
'  cannot  be  made  the  subject  of  a  claim  of  compensation  after  the  railway  has  been  made, 
ver  is  done  by  the  company  in  pursuance  of  ttieir  powers,  and  done  without  neglect  and 
t  u)  excess  of  their  authority,  is  a  legitimate  consequence  of  the  statutory  enactments,  and 
tMt  be  considered  as  doing  injury  to  any  one. 

^  vilh  these  general  limiutions,  let  us  see  what  is  the  efiect     the  decisions  and  the  law 
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upon  this  particular  verdict  I  concur  very  much  with  the  respondent's  counsel,  that  where  tj 
part  only  of  certain  premises  is  taken,  the  residue  being  left  to  the  owner,  all  the  inconvenienGM 
sustained  by  the  owner  of  the  residue  in  consequence  of  the  user  made  by  the  railway  comp^M 
of  that  which  is  taken,  is  a  legitimate  subject  for  consid^ation,  when  a  jury  is  directed  to  adAaa 
itself  to  valuing  the  property  so  taken,  and  is  also  a  legitimate  subject  of  consideration  vhciH 
jury  is  directed  to  consider  what  is  the  damage  resulting  from  the  severance  of  that  propuM 
Because  in  estimating  the  damage  done  by  severance,  that  is,  the  loss  that  will  be  susuinedM 
the  owner  of  that  which  is  by  the  use  intended  to  be  made  of  that  which  is  taken,  die  iii  iiibw 
in  which  it  will  bear  on  the  occupation  and  enjoyment  of  that  which  is  left,  may  be  most  hsH 
mately  considered.  The  technical  difficulty  I  have  is  this,  that  in  the  form,  in  which  ^  jn 
have  given  their  verdict,  they  have  given  one  entire  sum  for  a  variety  of  things  as  if  they  wdl 
per  se  separately  legidmate  subjects  of  claim,  whereas  they  were  not  entitled  to  con  skier  thai 
separatim  ei  per  se  as  lawful  subjects  of  claim,  but  they  were  entitled  to  consider  them  only  ii 
connection  with  the  other  two  subjects  of  their  inquiry,  namely,  the  value  of  the  property  tafce% 
and  the  loss  sustained  by  that  portion  of  the  property  which  is  left  by  reason  of  the  sevcranct 
from  it,  and  the  use  of  that  which  is  taken.  The  difficulty,  therefore,  that  I  find  is,  that  theja^ 
have  attributed  one  entire  sum  to  a  variety  of  grounds  which,  as  I  have  already  observed,  separdimg 
cannot,  in  my  opinion,  be  made  a  subject  of  distinct  separate  individual  claims.  I  find  hefe,AM! 
£yiz  is  attributed  to  damage  to  the  pursuer's  remaining  prof}erty  caused  by  the  noise  tniK 
That  of  necessity  must  be  something  occurring  after  the  completion  of  the  railway,  and  attendnt: 
on  the  user  of  the  railway,  but  which  in  that  individual  form  could  not  be  regarded  as  a  bead  of 
damage  for  which  compensation  could  be  claimed.  "  Railway  bridge  across  the  street."  Now 
that  is  left  in  a  very  indefinite  form.  Whether  it  was  brought  'forward  as  a  head  of  ifljiBTlf 
reason  of  the  obstruction  of  the  lights  of  the  house  and  shop  that  were  left  in  the  possesaoov 
the  pursuer,  or  whether  it  was  on  some  other  ground,  I  cannot  say.  If  it  was  the  former, luadn 
the  obstruction  of  light  and  air,  I  should  say  undoubtedly  it  was  a  legitimate  head  of  chim.  Ttetl 
again  smolre,  in  what  way  that  is  to  bear,  it  is  impossible  to  ascertain.  "General  nuisance  id; 
deterioration  of  the  tenement"  are  still  more  indefinite  and  uncertain.  If  I  could  afiree  vitb  ite! 
Lord  President,  that  the  accumulation  of  words  means  only  in  law  damage  by  severance,  I; 
should  say  that  we  could  not  4^ uarrel  with  it,  or  enter  into  any  analysis  of  it,  or  set  aside  anyfoi^ 
of  it.  But  I  cannot  agree  with  him  that  that  is  the  effect  of  this  specific  enumeration.  I  btiA 
therefore,  a  sum  of  money  attributed  to  a  number  of  alleged  causes  of  loss  and  damage,  schdc^ 
which  may,  but  others  cannot  by  possibility,  be  brought  forward  separately  and  distincdy  as  bew 
of  compensation  under  these  statutes.  J 
I  think,  therefore,  that  we  have  no  alternative  but  to  affirm  the  judgment  of  the  Court  of  SesacB 
by  reason  of  our  being  equally  balanced,  and  by  reason  of  the  general  Tna.\\Tn,  semper  presuwdhd 
pro  negante,  and,  with  regard  to  this  ^392,  to  reduce  the  verdict  of  the  jury  quo(ut  that  sum,  bri 
without  prejudice  to  any  claim  which  the  pursuer  may  be  advised  to  make  for  compensation  il 
respect  of  damage  resulting  from  the  railway  bridge  across  the  street,  by  reason  of  obstnicMi 
to  light  or  air.  It  would  be  very  unfortunate  indeed,  if,  by  setting  aside  this  verdict  in  conseqoeoi^ 
of  the  looseness  and  uncertainty  attending  the  form  of  expression,  we  were  to  deprive  the  pursatf 
of  any  substantial  and  well  founded  heads  of  compensation  included  in  the  genN'al  desoiptia^ 
but  to  which  no  particular  sum  appears  to  have  been  assigiied.  On  these  grounds,  wui  ibe 
exception  of  the  ten  per  cent,  I  concur  in  the  conclusion  arrived  at  by  my  noble  sud  leinw 
friends. 

Lord  Colonsat. — My  Lords,  I  concur  in  the  ojunion  last  expressed.  I  think  that  this  itt 
of  ten  per  cent  is  stated  by  the  jury  very  plainly  in  their  verdict  as  an  addititm  to  the  tota 
sum  £,W}o  assessed  by  them  in  respect  of  the  property  talcen.  And  I  thinlc  we  cannfrt  <Uso*fr 
that  part  of  the  verdict 

In  regard  to  the  other  part  of  the  verdict,  as  to  which  it  is  thought  necessary  to  disturf)  iti* 
feel,  that  there  is  a  considerable  difficulty  upon  some  of  the  points  involved.  The  Court  hid  n* 
then  before  them  the  judgment  of  this  House  in  the  case  of  The  Hammersmith  RailwnCt.^' 
Brand,  and  therefore  having  before  them  the  <:aj'^0/'^rtfff</ as  it  originally  stood,  and  not  thealKF 
ation  of  the  judgment  by  this  House,  the  Court  very  naturally  proceeded  to  give  effect  to  Aeh* 
as  it  had  been  laid  down  at  that  time. 

Now,  in  the  case  of  Brand  I  certainly  did  rest  my  judgment  somewhat,  and  not  a  little,  op* 
this  circumstance,  that  I  did  not  think,  that  th6  claimant  in  that  case  was  entitled  to  the  po3ti|* 
of  a  person  claiming  under  the  Lands  Clauses  Act,  because  that  Act  had  reference  only  to  partit* 
who  claim  a  right  of  property,  or  an  interest  in  property  taken.  If  you  look  through  all  the  d>^ 
of  the  Act,  you  will  find,  I  think,  that  Mr.  Brand  was  not  in  that  predicament.  Then  it  appeand 
to  me,  that  the  clauses  of  the  Railway  Act  did  not  support  the  claim  for  compensation  wtudi  hB 
made-  I  concur,  therefore,  in  the  view  upon  which  the  judgment  that  was  pronoanced  in  >^ 
case  proceeded,  that  this  party  was  not  entitled  to  compensation  for  mere  noise  and  smoke  Aid 
the  other  cases  go  to  that  too.  But  in  regard  to  the  obstruction  of  light,  I  think  it  verydeit 
that  l^e  part  of  the  propmy  which  has  been  taken  may  be  considered  as  a  separate  tenenatf 
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1  tbc  pan  that  is  left ;  and  that  the  owners  would  be  entitled  to  compensation  as  being 
isly affected  in  that  respect.  I  therefore  think  we  cannot  preclude  him  from  bavingjustice 
Itohim,  and  having  redress  for  the  injury. 

'in  had  considerable  doubts  as  to  the  remaining  part  of  the  item,  the  general  nuisance  and 
ation  of  the  tenement,  as  to  whether  that  might  or  might  not  comprehend  matters  for 
latioD,  or  in  resp>ect  of  which  compensation  can  competently  be  claimed.    But  in  the 
!  vay  in  which  it  is  here  expressed,  1  cannot  hold  that  we  can  sustain  it.    It  is  too  general, 
very  intelligible  in  itself.   Therefore  I  concur  in  the  judgment  proposed,  altering  the 
tors  of  the  Court  of  Session  as  regards  the  last  item  of  j£392,  with  the  exception  of 
ling  the  right  of  the  pursuer  to  claim  for  injury  done  by  the  railway  bridge,  and  I  concur  in 
I,  that  the  ten  per  cent,  ought  to  be  deducted  as  the  jury  deducted  it. 
CkanCELLOR. — My  Lords,  inasmuch  as  we  are  equally  divided  in  opinion,  the  interlo- 
tocHqiUined  of  will  not  be  reversed,  bat  we  all  agree  that  the  interlocutor  shall  be  varied, 
'iwill  run  thus  : — **  That  the  interlocutor  complained  of  be  varied  by  finding  that  the  verdict 
^  jury,  so  far  as  it  awards  the  sum  of  £^<)2  for  damage  to  the  respondent's  lemaining 
ty  caused  by  noise  of  trains,  railway  bridge  across  the  street,  smoke,  and  general  nuisance, 
riotation  of  the  tenement  next  the  railway,  is  u/ira  vires  and  inept,  and  therefore  reduce 
[dnt  extent,  and  find,  that  the  respondent  is  not  entitled  to  enforce  the  verdict,  and  the 
tors  following  thereupon,  except  under  deduction  of  the  said  sum  of  ^£392,  but  without 
:  to  such  claim  as  the  respondent  may  be  advised  to  make  in  respect  of  the  damage  done 
(tenement  by  the  Railway  Bridge  by  obstruction  of  light  and  air." 

tUanlf  A£ents,  MacGrigor,  Stevenson,  and  Fleming,  Glasgow ;  Murray,  Beith,  and 
W.S ;  Martin  and  Leslie,  Westminster. — Respondents  Agents^  Campbell  and  Smith, 
.  \  VTiUiam  Robertson,  Westminster. 


JULY  8,  1870. 

Lord  Advocate,  Appellant,  v.  The  Governors  of  Donaldson's 
SPITAL,  Respondents. 

-Valuation  of  1636 — Extract — Register — Custody  of  Document — Evidence — An  extract 
tiait  recorded  under  tke  Statute  1707,  c.  %  purported  to  be  signed  by  the  Clerk  Depute  to 
^Ai  Clerk  of  Register  and  Keeper  of  the  Register,  and  stated,  that  in  1636  the  teinds  of  the 
UtefW.  were  worth  eight  ckalders  victual^  and  that  this  was  a  just  extract  of  the  valuation 
\mtained  in  theprindpai  register  thereof. 

'  )  (affirming /iM^pKMr/),  That  this  must  be  taken  to  be  an  authentic  valuation,  the  document 
J  found  in  the  proper  custody,  and  the  officers  named  having Jilted  those  offices  described  in 
tmumenl. 


i  vas  an  appeal  from  a  decision  of  the  First  Division  of  the  Court  of  Sessicm  as  Commis- 
of  Teinds.    A  summons  of  augmentation,  modification,  and  locality  was  raised  by  the 
.  Wm.  Meams,  minister  of  the  united  parishes  of  KinnefF  and  Catertine.    The  Court  of 
(modified  a  stipend  of  18  chalders,  half  meal,  half  barley,  with  £S  16s.  Bd.  for  communion 
Qts ;  and  in  the  course  of  preparing  a  locality,  the  question  was  raised  whether  the  teinds 
Jester  Barras,  in  the  parish  of  Kinneff,  belonging  to  the  Governors  of  Donaldson's  Hospital, 
1  or  bad  not  been  valued.    This  turned  on  the  proper  effect  to  be  given  to  the  following 
It:— "At  Edinburgh,  the  3d  day  of  February  1636,  the  lands  of  Wester  Barras, 
ung  to  Sir  John  Douglas,  are  worth,  and  may  pay  in  stock  and  teind,  parsonage  and 
.  eight  chalders  victual.    This  is  the  just  extract  of  the  valuation  of  the  foresaid  lands, 
icoatained  in  the  principal  register  thereof.   Extracted  by  me,  Thomas  Murray,  Advocate 
Depute  to  Sir  Archibald  Johnston  of  Warriston,  Knight,  Clerk  of  Register  and  Keeper  of 
laid  registers.— Thomas  Murray."   This  document  was  only  recorded  by  the  Court  of 
'  Lia  1792,  under  the  authority  of  an  Act  of  Parliament,  passed  in  1707,  for  supplying  the 
lof  certain  records  of  the  Court  of  Teinds,  by  the  registration  of  any  authentic  extracts  from 
iiecordswhich  might  bepresented  to  the  Court  of  Session.  On  behalf  of  the  Lord  Advocate, 
"  for  the  Commissioners  of  Woods  and  Forests,  it  was  objected,  that  the  above  was  not 


r  See  pterioos  report  4  Macph.  1096;  39  Sc.  Jur.  627. 
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admissible  evidence,  for  it  did  not  purport  that  there  had  been  any  decree  of  valuation,  and  that 
the  necessary  parties  had  been  called  before  it  was  pronounced.  On  the  other  hand,  the 
respondents  contended,  that  faith  must  be  given  to  it,  for  it  had  been  recorded  by  a  competent 
Court,  in  1792,  and  must  now  be  taken  to  be  authentic.  Tbe  Lord  Ordinary  held,  that  tbe 
docuinent  was  invalid  as  a  record  of  a  decree  of  valuation.  On  appeal,  the  Court,  by  a  majariqr 
of  §  to  2,  held,  that  tbe  docu:nent  was  valid  and  authentic  as  a  recorded  decree,  and  gave  dot 
to  it.   Thereupon  the  present  appeal  was  brought. 

The  Lord  Advocate S^fiiwi^^  and  J.  APLennan,  for  tbe  appellant. — The  document  founded  qMt 
is  not  an  authentic  extract,  and  does  not  import,  that  there  ever  was  an  authentic  decree  iat. 
process  in  which  all  parties  having  interest  had  been  cited.  The  anus  of  proof  lies  on  the  beriur 
who  founds  on  such  a  document — Duke  of  BuccUuch  v.  Connali,  4  D.  1 57,  and  there  must  be 
produced  either  a  decree  or  an  authentic  extract,  or  its  equivalent,  a  decree  proving  its  tenor— Z.' 
Lyn^och  v.  Liston,  14  S.  374.    An  extract  decree  is  a  well  known  document  in  the  law,  beluga 
copy  or  sum;nary  of  a  judgment  of  Court  by  the  proper  custodier  of  such  judgments,  and  is 
taken  to  be  conclusive  evidence  of  such  judgment — Kirkwood  v.  Grant,  4  Macpfa.  4.  Tbii 
document  is  loose  and  unreliable.    It  has  none  of  the  characteristics  of  an  extract  decree,  ban; 
a  bare  assertion  of  a  fact.    It  does  not  imply,  that  there  ever  was  a  competent  suit  or  prxessoa 
which  the  decree  was  pronounced ;  it  has  no  dale,  and  it  does  not  profess  to  be  extracted  fno 
the  books  of  the  Commissioners  of  Teinds,  or  that  Thomas  Murray  was  clerk  to  the  Coamis- 
sioners  when  the  document  was  written— v.  Officers  of  State,  24  D.  1344  ;  Gordxr. 
Dunn,  7  W.  S.  68  j  Simpson  v.  Skene,  I  j  S.  1 163  ;  Stewart  v.  Brown,  13  D.  556  ;  Farquhtrj. 
Glegg,  15  Sc.  Jur.  284.    If  the  document  was  not  in  itself  an  authentic  extract  decree  it  cdJiI 
not  be  protected  by  registration  under  the  Statute  1707,  c.  9. 

Dean  of  Faculty  ((k>rdon),  and  Sir  R.  Pahner  Q.C.,  for  the  respondents,  were  not  caHed 
upon. 

Lord  Chancellor  Hatherlrv.— My  Lords,  tbe  question  that  is  raised  by  this  apfcil, 
and  which  has  been  most  ably  argued,  rests  upon  a  point  which  may  be  discussed  in  a  Tciyfc* 
words,  namely,  whether  or  not  a  certain  extract  or  excerpt,  (whichever  may  be  the  proper  wn 
to  give  it,  for  there  is  a  question  upon  that,)  a  certain  document  purporting  to  be  an  extract  boa 
the  principal  register,  (whatever  that  may  mean,)  and  signed  by  Thomas  Murray,  the  Dqwty 
Keeper  of  the  Registers,  with  reference  to  the  valuation  of  the  teind  of  Wester  Barras,  wluck 
extract  has  been  subsequently,  under  the  Act  of  1707,  duly  entered  in  tbe  Special  Register,!? 
that  Act  directed  to  be  kept  as  an  authentic  cctract  from  the  principal  records  of  the  proceedingi 
of  the  Teind  Co'nmissioncrs,  is  a  document  sufficient  in  itself,  pritnA  facie  at  least,  to  establiib 
the  title  of  the  respondent  in  the  present  case  to  bold  his  land,  as  having  the  teinds  valaed 
according  to  the  purport  of  that  document  which  is  thus  signed  by  Thomas  Murray,  it  btiiig 
held,  therefore,  to  shew,  what  value  was  put  upon  the  teinds  in  1636  when  the  property  was  so 
valued.  As  far  as  actual  possession  goes,  there  is  no  question  that  not  only,  generally,  up  to  tbe 
present  time,  but  especially  on  three  or  four  occasions  which  have  occurred  since  1 792,  when  ite 
proceeding  that  I  have  referred  to  was  taken  under  the  Act  of  1707,  these  teinds  have  been  deiH 
with  as  being  valued  teinds. 

The  document  itself  bears  no  special  date  as  regards  the  delivery  up  of  the  documents,  boi 
the  date  which  it  bears,  and  which  purports  to  be  on  tbe  face  <tf  it  the  date  of  the  original  dnnft 
whatever  it  was,  from  which  it  was  an  extract,  is  1636,  and  thus  it  is  beaded  tx  titled  00  Ae 
back,  "  Valuation  of  the  lands  of  Wester  Barras,  1636,"  and  is  in  the  following  terras:  ".At 
Edinburgh,  the  3rd  day  of  February  1636,  the  lands  of  Wester  Barras,  potaining  to  Sir  Joho 
Douglas,  are  worth,  and  may  pay  in  stock  and  teind,  parsonage  and  vican^,  eight  chalden 
victual.  This  is  the  just  extract  of  tbe  valuation  of  the  aforesaid  lands,  as  is  contained  in  die 
principal  register  thereof." 

Now  as  to  the  meaning  of  those  terms  and  the  construction  of  the  language,  there  can  beiH 
doubt,  that  the  register  thereof  means  the  Register  of  the  Valuation.  It  is  '*  the  just  extrattw 
the  valuation  of  the  foresaid  lands,  as  is  contained  in  the  principal  register  thereof,"  that  i^  tbe 
register  of  valuation.  It  is  extracted  by  Thomas  Murray,  who  described  himself  as  "  Advocas 
Clerk  Depute  to  Sir  Archibald  Johnstone  of  Warriston,  Knight,  Clerk  of  Register  and  •^''P^ 
of  tbe  said  Registers."  We  have  in  evidence  a  document  shewing,  that  in  the  month  <« 
November  1649,  Thomas  Murray  was  formally  appointed  by  the  Commissioners  under  tbe  Ad 
of  Charles  tbe  First,  who  sat  at  Edinburgh  for  the  purpose  of  ascertaining  the  value  of  the  teinds, 
and  to  whom  fell  the  duty,  if  the  sub-Commissioners  made  a  valuation,  of  affirming  lb" 
valuation,  or  if  they  chose  to  take  tbe  matter  in  hand  themselves,  of  directly  settling  tbe 
valuadon.  These  Commissioners  so  appointed  did  in  November  1649,  admit  Mr.  Thomas 
Murray  to  the  ofHce  of  Keeper  of  the  Registers,  on  the  appointment  of  Sir  Archibald  JobnstflK 
who  was  LoM  Clerk  Register  at  that  time.  It  is  said,  that  he  was  not  distincdy  the  Depute  » 
Sir  Archibald  until  the  vear  1657  ;  that  Sir  Archibald,  under  the  Government  of  that  date,  bcu 
another  office  connected  with  the  same  subject,  and  then  appointed  him  distinctly  as  Depots 
But  I  think  there  is  no  reason  for  supposing,  thai  Thomas  Murray  might  not  describe  htoselii* 
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□erk  Depute  of  Sir  Archibald  Johnston  ;  for  it  appears,  by  the  very  extract  I  have  referred  to, 
putQ  1649  Sir  Archibald  Johnston  was  the  proper  person  to  appoint  hin^  and  that  he  did  de 
mto  appoint  hicp,  and  that  he  was  de  facto  admitted  to  take  care  of  the  registers. 
:  That  beiag  so^  there  can  be  no  question  raised  at  this  distance  ot  time,  that  Thomas 
||array  was  the  proper  person  to  have  charge  of  this  register,  or  this  system  of  registering.  It 
iuy  be  doubted  whether  a  thing  that  could  be  taken  into  manual  possession,  and  which  would 
IDV  he  called  a  register,  was  or  was  not  kept ;  but  whatever  be  the  fit  title  to  apply  to  them,— 
■d  it  is  clear,  that,  being  such  a  keeper,  he  was  the  proper  person  to  make  extracts  therefrom — 
iam  now  dealing  with  it  as  if  the  document  before  us  were  not  a  copy  made  and  registered 
prsiant  to  the  Act  of  1707,  which  was  to  have  the  same  effect  as  the  original,  but  as  if  the 
pcucnent  before  us  was  the  thing  itself  signed  by  Thoinas  Murray. 

I  Now,  in  whose  custody  do  we  find  the  extract?  We  find  the  extract  in  the  custody  of  him 
Mk>  now  seeks  to  avail  himself  of  it,  or  rather  his  predecessors  in  the  title;  and  as  Murray 
«as  appointed  in  1649,  although  we  do  not  know  how  long  he  lived,  we  may  reasonably  suppose 
tm,  for  at  least  two  hundred  years,  the  heritors,  who  have  been  the  predecessors  in  the  title  of 
tie  present  respondent,  have  held  their  land  subjec:  only  to  the  valued  teinds,  pursuant  to  this 
tOract,  and  that  persons  who  held  it  obtained  that  extract  originally  from  the  proper  person  to 
give  it  out,  and  that  it  was  given  out  from  the  proper  office.  The  only  question  is,  whether  or 
Bot  it  is  to  be  taken  as  evidence  of  a  decree  having  been  made  which  effectually  settled  the  value 
cf  the  teinds  ? 

It  appears  to  me,  that  after  this  distance  of  time  faith  must  be  given  to  the  document  itself  as 
f^ards  the  purpose  for  which  it  was  given  out,  namely,  on  the  application  of  a  heritor  to  the 
office  which  Murray  held,  which  vas  the  ofBce  of  Clerk  Depute  to  the  Lords  Commissioners  of 
Teinds,  who  were  the  {n-oper  authorities  for  this  purpose,  and  as  regards  its  being  found  on  the 
register,  and  that  no  other  interpretation  can  possibly  be  given  to  the  instrument  than  this,  that 
k  is  not  a  mere  idle  not^  but  tnat  it  is  a  document  given  as  a  document  of  title  to  the  person 
vbois  described  to  have  the  extract,  and  who  so  long  held  it  and  acted  upon  it.  It  appears,  that 
it  was  given  out  m  a  solemn  manner  by  the  person  having  the  charge  of  the  instrument  from 
which  this  extract  purports  to  have  been  made,  that  being  an  instrument  detaihng  the  proceed- 
ingi  of  those  who  were  competent  to  make  the  valuation  by  their  decree,  and  we  must  hold,  that 
it  would  not  be  entered  in  their  registers,  unless  it  was  a  complete  and  perfect  instrument 
effectual  for  the  purpose  for  which  they  desired  to  register  it.  No  Court  whatever  would  register 
its  document  in  an  incomplete  or  imperfect  form.  Again,  the  document  would  not  be  given  out 
to  any  person  as  the  result  of  what  had  taken  place  before  the  Lords  Commissioners,  and  of 
rtat  was  to  be  found  in  their  books,  if  it  were  merely  a  document  which  indicated,  that  there  had 
'  beea  nothing  imperfect  and  incomplete  which  had  been  going  forward  in  the  course  of  their 
proceedings,  and  which  it  would  be  an  idle  and  worthless  thing  to  deliver  out  to  those  who  might 
ask  for  it,  and  which  it  would  have  been  a  most  improper  thing  on  the  part  of  the  person  who 
cue  it  out  to  hand  over  to  the  applicant,  because  be  must  have  known,  that  it  was  applied  for, 
ftw  the  purpose  of  shewing  it  as  evidence  of  something  formally  done  and  recorded  in  the  office 
■hi:h  it  was  his  duty  to  keep  in  the  proper  possession* 

I  hardly  need  say  more  upon  this  case,  I  find  that  Lord  Oeas  has  so  completely  put  all  that 
I  should  hare  to  say  upon  the  subject  in  his  opinion  expressed  in  the  other  case  to  which  we 
bave  been  referred,  that  I  prefer  using  his  words : — '*  Now,  when  we  put  the  question  to 
ourselves.  Is  this  an  extract?  I  do  not  understand  how  it  is  to  be  doubted  that  it  is.  At  the  end 
of  it,  it  says,  *  This  is  the  just  extract  of  the  valuation.'  1  do  not  know  anything  that  has  more 
faith  in  judgment  than  an  extract  by  the  proper  keeper  of  a  rt^gister.  If  it  appeared,  that  the 
parson  who  signed  it  was  not  the  keeper  of  the  register  at  all,  that  would  be  another  matter,  but 
ibai  is  not  suggested  here.  If  he  was  the  proper  keeper  of  the  register,  his  extract  must  be 
t^en  pro  veritaie,  and  he  here  says  it  is  a  just  extract.  It  is  signed  by  a  man  who  describes 
himself  as  the  keeper  of  the  register.  And  what  does  he  describe  the  extract  further  to  be  ?  He 
says,  it  is  an  extract  of  the  valuation,  and  that  it  is  taken  from  the  principal  register.  That 
obviously  means  the  principal  register  of  the  Commission  of  Teinds.  In  addition  to  that  we 
have  on  the  back  of  the  document,  'Valuation  of  my  Lord  Arbuthnot's  lands  within  mentioned.* 
Ib  the  case  of  the  extract  now  before  us,  it  is  the  valuation  of  other  lands,  but  there  is  a  similar 
Bdorsement  upon  it" 

Nov  I  really  can  add  noAing  to  that.  As  regards  the  effect  of  the  Act  of  1707,  I  do  not 
tHink  it  necessary  to  say  more,  because  that  Act  must  at  least  go  as  far  as  this.  It  was  st^ed 
by  the  Lord  Advocate,  that  he  could  not  put  the  contention  higher  than  this,  as  far  as  regards 
this  particular  argument,  namely,  that  the  same  faith  must  be  given  to  that  document  now  in 
evidence  from  the  register  kept  under  the  Act  of  1707,  as  if  we  had  Mr.  Murray's  own  signature  here 
and  the  thing  which  he  signed.  I  think,  that  in  the  absence  of  all  other  evidence  we  must  beyond 
all  doubt  hold,  that  the  thing  we  have  before  us  was  signed  by  Mr.  Murray,  that  Mr.  Murray 
^Id  the  oflice  which  he  is  stated  to  have  held,  that  he  made  the  "just  extract"  which  he  says 
Ik  nude,  and  tbad  the  Jost  extract  was  an  extract  from  a  record  of  something  done,  and  not  a 
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mere  idle  note,  or  something  that  was  handed  out  to  the  heritor  for  no  purpose  whaterer,  bat 
that  the  note  so  handed  out  could  have  had  no  other  object  or  effect  than  to  shov  the  valuatka 
Thich  had  been  made  by  the  Lords  Commissioners  of  Teinds.  ' 

It  appears  to  me,  therefore,  that  this  appeal  must  fait,  and  must  be  dismissed  with  costs. 

Lord  Westburv. — My  Lords,  I  cannot  assent  to  the  manner,  in  which  this  case  has  bea 
put  in  argument,  by  the  learned  counsel  for  the  appellant  They  have  required  of  your  Lordsl^ 
that  you  should  try  the  question,  whether  this  document  entitled,  "  Valuation  of  the  bnb 
Wester  Barraa  "  is  to  be  regarded  as  an  authentic  extract  of  a  decree  of  valuation  of  ibat  dab 
And  they  contend,  that  you  are  to  try  that  without  any  conclusion  or  presumptt(»i  being  derirel 
from  the  fact,  that  the  document  in  question  was  registered  as  such  under  the  Act  of  1707,  mar 
than  about  eighty  years  ago.  I  say,  they  require  the  House,  without  deriving  any  condnsin 
from  that,  to  try  the  question  now  as  if  the  document  were  presented  for  registration  under  ibat 
Statute,  They  say  that,  unless  you  find  that  it  is  an  authentic  extract  of  a  decree,  ii  oaght  not 
to  be  considered  as  entitled  to  the  bene6t  of  the  Act  of  1707,  and  the  privileges  of  menev 
register  conferred  by  that  Statute. 

Now,  though  I  do  not  at  all  think  it  necessary,  that  the  judgment  of  your  Lordships*  Ham 
should  rest  upon  the  conclusion  that  I  draw,  yet  I  must  undoubtedly  insist  upon  this  bmy 
accepted  as  the  true  ground  resulting  from  the  fact  of  the  registration  under  that  Statute, naindr, 
that  the  Statute  affords  a  presumption  primA  facie,  until  it  be  repelled,  that  the  instnumtso 
registered  was  a  genuine  and  authentic  extract,  and  that  it  was  accepted  as  the  extract  of  a  deant 
of  valuation.  Therefore  that  presumption  would  carry  with  it  the  conclusion,  unless  it  vtre 
repelled  by  some  evidence  on  the  part  of  the  appellant. 

Now  the  argument  of  the  appellant  has  consisted  of  nothing  more  than  urging  these  «&■ 
side»ti(ms.  You  are  told,  that  on  the  face  of  the  document  it  mentions  no  Court:  They  fnto 
say,  that,  upon  the  face  of  it,  it  refers  to  no  decree  in  terms,  and  therefore  >'ou  cannot  accept  k 
as  the  extract  of  a  decree.  Now  I  have  already  spoken  of  the  presumption  that  it  is  such,«Mch 
ought  to  be  derived  from  the  manner  in  which  it  has  been  dealt  with.  But  putting  diat  isid^ 
that  argument  may  be  answered  by  the  internal  evidence  afforded  by  the  contents  <rf  the  doca* 
ment  itself.  The  document  itself  bears  upon  the  face  of  it,  that  it  is  an  extract  of  the  raliutioa 
as  contained  in  the  principal  register  thereof.  Now,  substituting  for  the  word  "register,"  in  order 
to  avoid  any  confusion  resulting  from  the  English  notion  attached  to  that  term,  the  tvord  '^record' 
of  proceedings,  that  is,  the  original  proceeding  made  up  into  rolls  if  you  please,  it  would  read, 
"  This  is  a  just  extract  of  the  valuation  of  the  aforesaid  lands  as  is  contained  in  the  principal  reconl 
thereof."  Record  of  what  ?  Record  of  the  valuation.  What  can  be  the  raeanmg  of  that,  bat 
the  record  of  the  decree  of  valuation.  That  record  is  made  with  reference  to  the  proceedings  of 
the  Commissioners,  and  the  record  of  the  proceedings  of  the  Commissioners  will  be  thermid 
of  the  valuation  made  by  the  Commissioners,  and  the  valuation  made  by  the  CcMnnusnonefl 
would  be  embodied  in  the  decree  of  the  Commissioners. 

Some  little  attempt  was  made  to  found  upon  the  language  used  this  fiirther  observation,  Ibrt 
the  words  do  not  warrant  the  impltcati<m  or  presumption  of  its  being  a  decree  of  the  supenot 
Commissioners,  and  that  it  might  be^a  decree  of  the  sub-Commissioners  never  affirmed.  Tba 
contusion  cannot  be  drawn,  for  if  tt  was  a  decree  of  the  sub-Commissioners  never  affinncd, 
there  would  l^ve  been  no  record  made  of  it  in  the  proper  sense  of  that  word  accordmg  to  ibe 
Scotch  meanit^r  of  the  word  "  register."  Therefore  we  are  bound  to  assume,  that  it  was  a  &« 
proceeding,  because  it  appears  to  have  been  recorded,  and  this  document  appears  to  bean  extnct 
from  that  record.  All  these  things  are  fairly  to  be  inferred  from  the  language  which  is  hercosed. 
One  cannot  tut  admire  the  «/w/Wtf£"/(t///aj  with  which  these  things  are  argued  in  the  Court  beJo*, 
for  I  can  assure  your  Lordships,  that  if  this  had  arisen  in  an  English  court  of  justice,  it  augbt 
have  been  made  the  subject  of  observations  for  five  minutes,  and  at  the  end  of  that  period  of 
time  it  would  have  been  finally  decided.  There  is  no  doubt,  that  this  document  ought  to  be 
accepted  in  the  manner  in  which  it  has  been  accepted  in  the  Court  below,  and  that  this  ajqeu 
ought  to  be  dismissed  with  costs. 

Lord  Colonsav.— My  Lords,  I  have  nothing  to  add  to  the  opinion  which  has  now  bees 
expressed  by  my  two  noble  and  learned  friends.  I  will  merely  observe,  that  I  thinks  that  the 
language  of  this  document  comprehends  everything  that  is  necessary  in  Scotland  to  a  valmtiofl 
of  teinds.  These  words  are  inconsistent  with  any  other  supposition  being  entertained.  Allthtf 
we  find  here  is  not  to  be  accounted  for  except  as  the  necessary  result  of  a  regular  vahiatioaj 
will  just  make  one  other  remark  with  reference  to  what  has  been  said  by  my  noble  and 
friend  who  spoke  last,  as  to  the  use  of  the  word  "  register,"  to  the  effect,  that  the  word  **  register 
is  very  often  substituted  in  Scotland  for  the  word  record."  I  would  remark,  that  in  the  Aa« 
1707  the  word  used  is  "  record."  Therefore  the  inference  which  my  noble  and  learned  fiiw 
draws  is  peifcctly  correct. 

Interlocutors  affirmed^  and  appeal  dismissed  with  costs. 
Appellants  Agents,  Warren  H.  Sands,  W.S. ;  Loch  and  Maclaurin,  Westminster.— ifej^*'*' 
ents^  Jgents,  W.  and  J.  Cook,  W.S.  ;  Connell  and  Hope,  Westminster. 
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JULY  12,  1870. 

jOHN  Wilson,  and  Others,  AppeUants^  v.  Adam  Watson,  and  Others, 
\  Respondents, 

SqKiior  and  Vassal — Real  Burden — Building  Feu — Uniformity  of  Buildings — Z).,  the  owner 
»f  an  estate  0/  80  acres^  which  he  proposed  to  sell  for  building  feus,  planned  for  streets  and 
wafers,  granted  a  disposition  of  a  feu  to  A.,  part  of  the  stipulation  bemg,  that  A,  should  erect 
a  villa  of  a  certain  style  and  value,  and  that  D.  should  be  bound  to  take  the  whole  feuars  or 
purchasers  of  the  renuumng  portion  of  the  estate  bound  in  similar  terms,  and  io  insert  in  thtir 
Vm  rights  tike  clauses  as  to  erection  of  buildings. 

ifOLD  Affirming  judgment),  Thai  A.  was  entitled  to  interdict  D.  from  selling  the  other  lands 
without  insisting  on  the  stipulations  as  to  erection  of  buildit^s,  and  that  the  stipulatim  bound 
D.as  to  the  whole  of  the  remaining  estate^ 

This  was  an  appeal  from  a  judgment  of  the  Second  Division  of  the  Court  of  Session.  In  1855, 
Ae  appellants,  who  were  the  trustees  of  Mr.  Dixon,  sold  a  piece  of  land,  being  part  of  the  lands 
of  Crossbill,  in  the  parish  of  Cathcart,  in  the  county  of  Renfrew,  to  Mr.  Allan,  since  deceased, 
vbose  interest  was  represented  by  the  respondents.  The  disposition  was  granted  for  building 
purposes  under  the  conditions,  that  Mr.  Allan  was  to  erect  a  villa  on  the  ground  of  a  certain 
wine  and  according  to  certain  plans,  and  the  vendor  hound  himself  to  take  the  whole  feuars  or 
fnrcliasers  of  the  remaining  portions  of  CrosshiU  lands  bound  in  similar  terms,  and  to  insert  in 
Adr  feu  rights  and  dispositions  the  hke  clauses  as  to  erection  of  buildings  and  formation  of 
Weets  and  sewers.  Mr.  Allan  erected  an  elegant  villa  in  terms  of  the  conditions,  which  cost 
j^ooa  The  trustees  of  Mr.  Dixon  had  latterly  departed  from  the  original  design  of  selling  the 
hnd  for  villas,  and  were  selling^  the  land  for  flats  and  houses  of  an  inferior  description,  thereby 
4e|seciating  the  value  of  the  villa,  and  an  interdict  against  this  proceeding  was  applied  for  by 
fte  respondents. .  The  Lord  Ordinary  granted  the  interdict,  and  tbe  Second  Division  unani* 
■omly  adhered  to  this  decision,  holding,  that  the  conditions  and  restrictions  as  to  the  building 
<f  villas  were  binding  upon  the  vendors.  The  interlocutor  of  the  Court  declared  the  interdict 
perpetual,  unless  and  except  in  so  far  as  the  respondents  (now  appeUants)  shall  first  esublish  in 
t  lirocess  of  declarator  their  right  as  against  the  suspenders  to  feu  or  dispose  of  any  part  or 
pCKtion  of  the  lands  in  question  on  different  terms  and  with  other  clauses  than  those  contained  in 
Ae  disposition  to  the  deceased  James  Allan. 

Tbe  respondent  now  appealed  against  that  interlocutor. 

The  Lord  Advocate  (Young),  and  SirR.  Palmer  Q.C.,  for  the  appellants. — The  conditions  and 
stipulations  in  Allan's  feu  are  not  applicable  to  any  part  of  the  lands  of  Crossbill,  except  the 
puts  fronted  by  the  two  roads  called  Albert  Road  and  Queen  Mary's  Drive  mentioned  in  the 
■teed.  Those  were  the  only  streets  then  projected,  and  in  which  Allan  had  any  interest.  It  was 
not  to  be  presumed,  that  the  vendor  would  contract  an  extensive  obligation  in  reference  to  streets 
«Ki  buildings  in  which  Allan  could  have  no  interest,  or  restrict  himself  in  matters  that  could  be 
of  00  advantage  to  Allan.  The  presumption  is  against  restriction  of  the  vendor's  rights  to  do 
■ith  the  remaining  property  as  he  pleased — Heriofs  hospital,  M.  12,817,  3  Paton,  674 ;  Gordon 
V.  Marjoribanks,  6  Dov,  87 ;  Frame  v.  Cameron,  3  Macpti.  29CX  The  conditions  were  not  made 
Rat  biffdens  on  the  lands,  nor  imposed  as  obligations  on  die  granter  oS  the  deed  as  superior,  and 
tiwy  cannot  now  be  enforced  against  the  appeUants.  It  is  obvious,  that  the  obligation  of  Allan 
*u  futile,  for,  by  building  one  hoase  of  the  kind  specified,  he  might  cover  the  rest  <^  the  ground 
*^  any  other  kind  of  baildin{^  he  pleased.  A  similar  obligation  from  other  purchasers 
^ning  ^Lots  would  be  equally  futile.  The  vendor  was  not  bound  to  feu  out  the  remainder  of  his 
"Hi  This  is,  therefore,  not  a  case  for  interdict.  Inasmuch  as  the  right  to  be  protected  is  too 
npe  and  uncertain,  the  interdict  could  not  be  carried  out ;  and  moreover,  the  respondents  have 
themselves  violated  the  obligation  by  erecting  an  oriel  window  where  it  should  not  be.  The 
respondents  have  no  interest  to  enforce  the  alleged  obligation,  because  the  main  part  of  tbe 
Hnd3  sought  10  be  protected  lie  to  the  cast  of  the  Cathcart  Road— Cf«//rv.  Tailors  0/  Aberdeen, 
I  Rob.  Ap.  C.  296  ;  Campbell  v.  Clydesdale  Bank,  6  Macph.  943  ;  Magistrates  of  Edinburgh  v 
'^<u/arlane,  20  D.  1 56 ;  Duke  of  Bedford  v.  Trustees  of  the  British  Museum,  2  Myl.  &  K.  552- 
»^ttterH  V.  Macdermott,  LR.1Eq.4991 


1  See  previous  report  41  Sc.  Jur.  124.      S.  C  42  Sc  Jar.  461. 
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The  Dean  of  Faculty  (Gordon),  and  Anderson  Q.C.,  for  the  respondents. — The  obUgatioo  of 
the  vendor  was  not  made  in  his  own  favour,  but  in  favour  of  the  purchaser,  and  is  now  luDding 
upon  the  vendor  and  his  representative.  The  purchaser  had  a  clear  interest  in  the  stipDlati(»)s,  fir 
these  bad  the  effect  of  keeping  up  the  value  of  his  property.    The  object  in  view  was  to  secve  , 
the  feuing  of  the  whole  of  the  lands  of  Crossbill  in  the  same  uniform  manner.    This  is  a 
mon  arrangement  in  selling  lands  for  building  purposes,  and  it  is  settled  to  be  a  bindingarf 
valid  obligation  on  the  part  of  the  vendor,  which  can  be  enforced  by  the  porcluuer— ifuM* 
V.  Carrickt  7  Macph.  419 ;  Glasgow  yute  Co.  v.  Carrick^  8  Macph.  93  ;  Western  v.  Macd^waL 
L.  R.  2  Ch.  Ap.  72.   The  obligation  was  not  con6ned  to  any  part  of  the  lands  of  Crosshil^au  1 
the  same  reasons  apply  to  all  the  lands,  whether  adjoining  the  appellants'  feu  or  not— Avrr.  . 
Robertson,  16  D.  1049  ;  Canon  v.  Miller^  l  Macph.  604.    How  far  the  obligation  raayjaeiMt 
the  respondents  from  turning  their  lands  to  any  other  uses  than  those  contemplated  is  not 
necessary  to  be  decided,  for  there  is  a  reservation  of  rights  in  the  interlocutor  which  may  be 
decided  hereafter. 

Lord  Chancellor  Hatherley. — My  Lords,  in  this  case  the  appeal  cornes  to  U5  from  sn 
interlocutor  of  the  Court  of  Session,  pronounced  on  an  application  for  an  interdict  on  the  pan 
of  the  respondents  in  the  case.  The  respondents  in  the  case  represent  directly  a  Mr.  Allan,  »bo 
was  the  original  feuar  in  a  feu  made  by  those  whom  the  appellants  immediately  represent,  namdr, 
the  trustees  or  the  trustee  of  a  Mr.  Dixon,  into  whose  place  as  trustees  the  present  appeDaab 
have  distinctly  come.  So  that  the  contract  which  we  have  to  consider  is  one  which  is  to  Ktaks 
as  if  it  were  directly  between  the  two  parties  to  the  instrument. 

The  question  which  arises  here  ma^  be  said  to  be  twofold,  namely,  fir^,  whether  oriKH the 
interdict  is  correct  in  the  construction  of  the  instrument  which  created  ths  contract,  ad 
secondly,  whether  or  not,  even  if  we  should  be  of  opinion,  that  to  a  certain  extent  the  X^aaSA 
is  correct,  in  saying,  that  the  contract  affects  acts  and  engagements,  which  those  ifam  ihe 
appellants  represent  ioo!c  upon  themselves  to  do  or  not  to  do,  it  should  not  have  moreexpresdi 
stated  and  explained  what  was  the  particular  construction  of  the  engagement,  in  order  that  *ben 
the  appellants,  Mr.  Dixon,  or  those  who  represent  him,  maybe  afterwards  dealt  with  inrefcraKC  i 
to  a  breach  of  the  interdict,  he  may  know  precisely  what  it  is  that  he  is  interdicted  fromdcng  I 
and  may  not  have  to  resort  to  so  very  inconvenient  a  mode  as  that  of  trying  a  question  of  breai 
of  interdict  for  the  purpose  of  ascertaining  the  true  construction  of  the  instrument  itself. 

First,  as  regards  the  true  construction  of  the  instrument  itself,  although  I  confess,  thai  it 
appears  to  me  not  to  be  skilfully  framed  in  many  respects,  I  think,  that  the  true  constnicliot  ii 
according  to  the  results  which  the  Court  below  has  arrived  at,  namely,  there  is  a  distinct  engag^ 
ment  on  the  part  of  Mr.  Dixon's  trustees,  that  they  will  in  any  future  sale  or  feuing  «  d* 
remainder  of  the  whole  property,  called  the  Crosshiil  property,  cause  certain  stipulations  to  be  ^ 
entered  into,  and  certain  clauses  to  be  inserted,  to  which  1  will  presently  more  particularly  icfis. 

The  hrst  question  is,  whether  the  engagement  so  entered  into  extends  to  the  wbole  remaiiiiDS 

Eropeity  called  Crossbill,  or  whether,  taking  the  whole  instrumoit  together,  it  must  or  mist  no  , 
e  considered,  that  it  was  intended,  that  that  engagement,  with  reference  to  future  fcys  or  sales, 
should  relate  only  to  the  specified  property  which  was  feued  to  Mr.  Allan  himself,  and  all  other 
property  immediately  connected  with  ttiat  which  was  feued  to  Mr.  Allan,  so  that  Mr.  Allan  Iwl 
a  distinct  and  direct  interest  in  that  other  property,  and  the  buildings  or  erections  which  n#l 
be  made  immediately  bordering  on  two  roads  which  are  mentioned  in  Mr.  Allan's  feo,a*l  * 
which  Mr.  Allan  undoubtedly  had  a  more  immediate  and  direct  interest  than  he  has  in  the  rest 
of  the  Crossbill  estate. 

Now  the  circumstances  of  the  Crossbill  estate  are  these ;  The  whole  estate  appears  to  coosis 
of  about  eighty  acres,  divided  nearly  equally  by  a  turnpike  road,  called  the  Cathcart  road.  ThiJ 
being  so,  the  feu  to  Mr.  Allan  comprises  only  three  acres  and  a  portion  out  of  the  whole  ei|htr 
acres.  Those  three  acres  are  situated  on  the  western  portion  of  the  Cathcart  road ;  but  the 
words  which  we  have  to  determine  upon,  which  are  the  important  words  in  the  case,  "ihe 
remaining  portion  of  the  Crossbill  lands,"  are  pointed  at  so  clearly  and  conclusively  as  it  appeais 
to  me  by  the  whole  instrument,  that  there  is  no  possibility  of  avoiding  giving  fiill  and  complex 
effect  to  them,  as  dealing  with  the  whole  of  the  CrosshiU  estate,  unless  there  is  something  » 
entirely  inconsistent  with  the  other  parts  of  the  deed  as  to  make  it  tmnecessary  to  afoid  a 
conclusion  which  the  words  themselves  seem  peremptorily  to  force  upon  us. 

Now  it  is  plainly  and  clearly  recited,  that  the  subject  of  the  reu  to  Mr.  Allan  is  cerBO 
property  more  fully  described  as  bounded  by  particular  roads.  It  is  bounded  on  the  west  I^uk 
Cathcart  road,  which  I  have  spoken,  and  then  the  rest  of  the  property  is  carefully  desTiDCtl 
by  acreage,  and  then  come  these  words,  *'  which  plot  or  piece  of  ground  before  disponed  is  ^ 
or  portion  of  all  and  whole  the  lands  of  Corsehill  or  Crosshiil,  lying  within  the  parish  of  Cathcart 
or  sheriffdom  of  Renfrew,  and  was  acquired  by  the  said  William  Dixon  from  James  Clark,the 
only  accepting  and  surviving  trustee  under  the  deed  of  settlement  of  Robert  Ciarkof  Crossbill 
That,  of  course,  embraces  the  whole  estate,  and  as  to  that  there  cannot  be  a  single  (nF«o«<> 
raised.   The  feu  is  made,  and  it  is  described  as  being  part  of  this  estate  which  is  descnbed  w 
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[  litaate  in  the  parish  of  Cathcart,  and  which  was  boug^ht  by  William  Dixon  from  James  Clark, 
1  comprising  the  whole  eighty  acres.  Then  there  is  a  contract  with  reference  to  the  remaining 
I'aonioQs  (Mr  the  Crosshill  lands,  that  is  to  siy,  the  portions  remaining  after  this  particular  feu  to 
:  Jlr.  Allan  is  taken  out  of  them.  That  can  only  be  the  same  thing  as  was  referred  to  as  the 
;  "whole  lands  of  Crosshill,"  bought  by  Dixon  from  Clark. 

Bat  it  is  said,  that  we  must  limit  this  meaning  and  construction  with  reference  to  the  engage- 
Scots  which  were  entered  into  on  the  one  band  with  Mr.  Allan^  and  the  similar  engagements 
*bich  were  entered  into  in  the  contract  which  follows  the  feu  to  Mr.  Allan.  The  engagements 
into  which  Mr.  Allan  entered,  and  the  engagements  also  into  whijh  Mr.  Johnston,  who  then 
lepresented  Mr.  Dixon's  estate,  entered  on  his  part,  were  these :  The  first  engagement  was,  that 
Mr.  Allan  was  bound  to  erect  upon  what  we  should,  using  the  English  term,  call  the  demised 
Bremises,  or,  using  the  Scottish  term,  the  property  subject  to  the  feu,  a  neat  dwelling  bouse  (that 
Bdie  sole  engagement),  "  or  separate  dwelling  houses,  or  villas,  or  cottages,  which  shall  cost  at 
lost  j£3oo  each,  exclusive  of  the  ground."  The  second  engagement  is,  "  That  each  dwelling 
koose  or  cottage  shall  have  stone  fronts,"  to  be  finished  in  a  certain  style.  Thirdly,  it  is  engaged, 
tet  Mr.  Johnston  and  his  successors  shall  have  "  the  option  to  allow  the  fronts  of  the  said 
knses  or  villas  to  be  erected  to  be  of  fire  bricks,  but  in  the  event  of  such  consent  being  given. 
Id  make  the  fronts  of  fire  bricks  of  the  best  quality  only."  As  far,  therefore,  as  that  goes,  there 
Is  DO  direct  engaj^ment  to  build  anything  more  than  one  cottage,  but  if  he  do  build  more,  each 
fa  (0  cost  at  least  ^^300^  and  each  is  to  be  subject  to  the  conditions  imposed.  Each  of  them  is 
10  have  a  particular  frontage  as  described,  and  to  be  covered  with  slates,  and  each  of  them  is  to 
be  built,  unless  by  special  permission,  of  the  best  fire  brick  only.  Further  than  that,  there  is  a 
direciion  affecting  all  buildings  not  confined  to  cottages  or  villas,  "  that  no  buildings  shall  be 
erected  nearer  the  side  of  any  of  the  said  two  roads  or  streets  of  fifty  feet  in  breadth  before 
ttentioned,  than  twenty-five  feet."  Now  these  two  roads  or  streets  which  were  before  men- 
tioned were  these :  a  road  of  those  dimensions  laid  out  on  the  one  side  which  was  called  Queen 
Mary's  Drive,  and  a  road  of  the  same  dimensions  laid  out  on  the  other  side  of  the  feued 
Iffopcrty  called  the  Albert  Road,  No  building  was  to  project  upon  either  of  those  roads  so  as 
U  be  nearer  to  them  than  twenty-eight  feet.  Then  the  enclosures  in  the  front  of  the  said  houses 
•  cottages  were  to  be  of  brick  or  stone  dwarf  walls  with  a  cope  and  railing. 

Now  conies  one  of  the  engagements  on  the  part  of  Mr.  Johnston,  the  person  creating  the  feu, 
"That  I,  as  trustee  foresaid,  and  my  successors,  shall  be  bound  and  obliged, so  soon  as  required 
by  the  said  James  Allan  or  his  foresaids,  to  cut  and  form  the  said  two  roads  or  streets  or  fifty 
net  in  Ineadtb  on  the  south  and  north,  'so  far  as  the  plot  or  piece  of  ground  hereby  disponed  is 
llwreby  bounded."  So  that  there  is  a  clear  and  distinct  engagement  on  the  part  of  Mr.  Johnston, 
Aat  he  is  to  lay  out  and  to  form,  to  whatever  extent  they  may  be  laid  out,  those  two  particular 
nads.  He  is  to  mark  them  out,  and  I  suppose  to  remove  the  turf  if  there  were  any,  or  some* 
thing  of  that  kind.  Next,  Mr.  Allan  is  to  be  bound  and  obliged,  as  soon  as  the  roads  or  streets 
*n  cut  and  formed,  to  make  and  complete  (which,  of  course,  would  include  the  metalling  and 
letting  them  in  complete  and  serviceable  order)  the  said  roads  or  streets.  Then  Mr.  Allan  is 
■ho  to  "  form  and  make  in  the  said  two  roads  or  streets,  so  far  as  surrounding  the  plot  or  piece 
of  ground  hereby  disponed,  common  sewers  to  carry  off  the  water  from  the  ground  hereby 
disponed,  and  be  at  the  expense  of  carrying  such  sewers  across  the  turnpike  road,  and  joining 
4e  same  with  the  sewer  in  lands  belonging  to  me  as  trustee  foresaid."  That  means,  of  course, 
that  Mr.  Allan  is  not  to  enter  into  an  engagement,  as  far  as  he  is  personally  concerned,  for  more 
dun  concerns  the  land  which  is  disponed  to  him.  And  even  as  to  this  agreement,  as  we  shall 
•ee  presently,  he  is  to  be  recouped  to  a  certain  extent  as  regards  the  expense  of  the  road  and  the 
wverage  by  others  who  have  a  common  interest  with  him  in  that  subject  matter.  Then,  as 
lipids  the  crossing  of  the  turnpike  road,  and  joining  the  same  with  a  sewer,  I  apprehend,  that 
that  is  nmply  a  description  of  what  is  to  happen  if  those  sewers  which  are  to  be  made  on  the 
vesiera  side  are  made  there.  The  principal  subject  matter  of  the  engagement  is,  tlmt  those 
lewcrs  made  there  are  to  join  a  sewer  which  belongs  to  Mr.  Johnston's  trustees,  and  that  the 
drainage  is  to  be  by  that  common  sewer,  inasmuch  as,  in  order  to  reach  that  common  sewer, 
be  would  have  to  cross  the  turnpike  road.  That  is  not  stated,  because  it  did  not  form  part  of 
|be  feu,  and  therefore  all  the  other  engagements  being  confined  to  the  feu  itself,  it  is  desirable  that 
>t  should  he  stated,  that  the  boundary  of  the  Cathcart  Road  should  be  passed  for  this  express 
p'H'ose,  but  the  purpose  is  the  uniting  into  a  common  system  the  drainage  above  that.  Passing 
that  passage,  as  to  which,  however,  I  cannot  help  remarking,  that  in  itself  it  does  indicate 
taat  there  was  a  system  of  sewerage,  one  principal  sewer  (I  do  not  say  a  main  sewer)  into  which 
Ae  other  sewers  were  to  be  formed  from  the  houses  which  were  to  be  erected  on  the  land  now 
disponed  to  Mr.  Allan,  was  a  sewer  on  the  eastern  side  of  the  Cathcart  Road,  plainly  indicating, 
therefore,  that  the  Cathcart  Road  itself  was  not  the  western  boundary  of  the  intended  building 
^oceedings  which  were  in  contemplation  at  the  time  when  this  agreement  was  entered  into. 
"Wa  Mr.  Allan  obliges  himself  *'  to  maintain  and  uphold  these  two  roads  or  streets  so  far  as 
"vraudiiy  the  ground  hereby  disponed,  and  common  sewer  so  fax  as  passing  through  the  same 
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when  so  formed  and  made,  but  with  relief  to  them,  as  accords  of  lav,  gainst  the  proprietm 
of  the  opposite  side  of  these  two  roads  or  streets,  who  shall  be  bound  to  contribute  to  the  upkeep 
of  the  roads  or  streets  or  sewers  according  to  the  length  of  the  frontage  along  the  roads  or 
streets."  That  is,  of  course,  an  important  stipulation  miade  for  the  benefit  of  Mr.  Allan,  vbo 
was  to  be  the  sole  person  having  those  roads  as  his  boundary,  and  having  for  ever  aftab  i 
maintain  those  roads  without  being  recouped  by  those  who  would  have  the  common  use  of  tba  j 
by  being  on  the  oppo»te  side  of  the  street  or  road.  Therefore  it  is  engaged,  that  the  pFoprietBii  i 
on  the  opposite  sides  of  theroads  should  be  bound  to  contribute  to  the  maintenance <»  the  nak  : 
or  ^eets  in  proportion  to  the  length  of  their  frontage.  Bot  Sir  Roundell  Palmer  endearouitd 
to  impress  upon  us  this  consequence,  that  we  are  to  look  in  the  sul^equent  part  of  the  eDg^^ 
ment  with  Mr.  Johnston  for  some  stipulation  that  would  measure  out  to  Mr.  Allan  the  benat 
which  he  so  stipulates  for.  Inasmuch  as  the  engagement  was  made  with  Mr.  Allan,  that  be  m 
not  to  be  at  the  sole  expense  hereafter  of  maintaining  the  roads  or  maintaining  the  sew^lnt 
that  he  was  to  be  assisted  therein  by  others  who  might  have  feus  on  the  other  side  of  the  roid, 
it  was  argued,  that  that  was  to  be  considered  as  the  sole  ground  and  object  of  the  stibscqoeiit 
engajgement  entered  into  distinctly  by  Mr.  Johnston,  and  that,  treating  it  as  a  matieT  of 
ambiguity,  this  might  very  probably  help  us  to  arrive  at  the  proper  construction.  But  if  tbe 
words  are  quite  unambiguous,  plain,  and  distinct  in  what  they  state,  and  if  they  are  not  ii>ao- 
sistent  with  anything  which  has  been  previously  arranged,  I  apprehend,  that  we  are  not  at  libatr 
to  refuse  to  exact  the  engagement  which  Mr.  Johnston  has  entered  into,  by  the  terms  he  has  itstd 
according  to  the  full  extent  and  meaning  of  these  terms,  and  that  we  are  not  bound  to  coofine 
and  restrict  those  terms  to  that  which  is  much  less  than  that  which  they  have  themselves  expnsxd, 
because  a  certain  object  had  been  expressed  between  the  parties  in  the  previous  giant,  vUdi 
object  does  not,  as  it  appears  to  me,  in  any  way  necessarily  confine  the  generality  m  tbe  soiae- 
quent  en^gement.  The  subsequent  engagement,  which  is  the  one  in  question,  is  this :  "  I,  ne 
said  WilUam  Johnston,  as  trustee  fbresara,  and  my  foresaids,  shall  be  bound  and  obhgedtotikc 
tbe  whole  feoars  or  purchasers  of  the  remaining  portions  <a  Crosshiii  lands  bound  in  anibt 
terms,  and  to  insert  in  their  feu  rights,  dispositions,  or  other  conveyanMS,  the  like  clauses  vidt 
reference  to  the  erection  of  buildings,  and  formation  and  upkeeping  of  the  same,  (under  tbe 
foresaid  reservations  as  to  fire  \xick  fronts,)  and  of  the  streets  and  sewers  chernn,  as  ae 
hereinbefore  inserted." 

Now,  there  is  the  largest  generality  in  the  words,  "the  whole  feuars  or  purchasers  of  the  ; 
remaining  portions  of  Crossbill  land,  the  description  of  which  lands  has  been  fiUly  recited  in  tbe 
previous  part  of  the  disposition."  Then  tbe  streets  and  sewers  therein  are  spoken  of,  un  i 
"  therein"  must  mean  in  the  remaining  portions  of  the  Crossbill  lands:  it  can  meaniiotliii«  [ 
else.  What  strikes  me  as  being  strongly  against  the  limitation  of  those  words  is  this,  that  if  it  : 
had  been  intended  to  say  only  as  regards  those  two  streets  which  had  been  distinctly  named  and  ' 
distinctly  described,  namely,  Queen  Mary's  Drive  and  the  Albert  Road,  and  of  the  streeisaM 
sewers  therein,  we  should  naturally  have  found  the  two  roads,  Queen  Mary's  Drive  and  the  Albeit 
Road,  referred  to  by  the  word  "  said."  Instead  of  its  being  the  streets  and  sewers  th«ein,«e 
should  have  found  the  said  two  roads  which  have  been  before  described  with  regard  to  Mr.  AllUi 
and  instead  of  finding  the  words,  "  the  remaining  portiims  of  Crosshiii  lands/'  we  diould  ban 
found  something  far  more  definite  to  shew  us,  that  it  was  confined  to  the  lands  inunediawT 
adjoining  the  feu  to  Mr  Allan;  because  one  difficulty  of  the  whole  case  has  been  this,  that  in  adtf 
so  to  define  it,  very  special  words  would  have  been  wanted.  It  is  almost  admitted,  that  sane 
portions  of  the  Crossnill  lands  not  actually  bounded  by  those  two  roads  must  be  neccssaruT 
taken  into  this  engagement;  because  it  is  almost  ex  necessitait  Sidmitied  in  the  argument,  that  Mr. 
Allan  had  an  interest  in  those  parcels  which  were  on  the  opposite  side  of  Queen  Mary's  Drift, 
or  on  the  opposite  side  of  Cathcart  Road,  or  on  the  opposite  side  of  the  Albert  Road.  The  hoosK 
built  opposite  to  him  were  the  houses  of  the  very  persons  who,  havinga  common  use  of  thisroai, 
would  be  the  persons  to  whom  the  words  in  the  immediately  preceding  clause  referred,  and  »bo 
ought  to  relieve  Mr.  Allan  in  respect  of  the  maintenance  of  the  drains  and  sewers  which  would 
be  formed  in  those  roads  ;  and,  therefore,  some  portions  of  the  lands  ul/ra  the  boundary  of  those 
roads  must  be  intended  in  the  subsequent  clause,  even  to  meet  the  restricted  view  which  has  beca 
contended  for.  Well,  but  if  something  beyond  those  roads  is  to  be  inserted,  what  is  thtn  to 
guide  us  f  Surely,  if  there  is  to  be  a  specialty  having  reference,  as  it  admittedly  most  haw, » 
some  lands  which  are  not  included  in  Mr.  Allan's  feu,  then  we  should  expect  to  find  t\at  ^9**^ 
designated  by  a  reference  to  the  road,  instead  of  which  we  find  an  engagement  distinctly  sh  ^ 
terms  referring  to  "all  the  remaining  portion  of  the  Crossbill  lands,"  and  distinctly  speakiagv 
"  the  streets  and  sewers  therein,"  but  not  q>eaking  of  "the  said  roads  and  sewers, ' '^T'f 
speaking  in  any  way  in  terms  which  would  oiable  us  by  any  possible  and  reasonable  constrncoon 
to  limit  the  generality  of  the  words  used. 

It  is  said,  however,  that  great  difficulty  would  be  found  in  inserting  such  provisions.  1  i^j* 
to  think,  that  the  true  construction  of  the  clause  is  this,  that  he  engages  himself  to  take  tbe^twle 
rfif  those  feus  upon  similar  terms  to  those  upon  which  he  has  engaged  to  take  Mr.  Allan,  a»  ne 


Digitized  by 


1870.] 


WILSON  V.  WATSON.       [Z.  Baiherky  L.  C]  1807 


iHDds  hioiself  to  insert  in  their  feu  rights  "the  like  clauses  vith  reference  to  the  erection  of 
buiklii^  and  formation  and  upkeeping  of  the  same,  (under  Che  foresaid  reservations  as  to  fire- 
brick mrntSf)  and  of  the  streets  and  severs  therein."  How  would  that  be,  redden^  singula 
migulist  The  daoses  as  to  the  formation  of  roads  would  be,  that  Mr.  Johnston,  and  those  who 
represent  him  afterwards,  would  have  it  in  their  power  to  form,  as  they  should  think  fit,  the  roads 
which  are  mentioned,  and  which  are  before  specified  in  the  engagements  entered  into  with  Mr. 
Allan.  Then  those  who  represent  Mr.  Allan,  that  is  to  say,  the  subsequent  feuars  and  purchasers^ 
vould  have  to  enter  into  like  engagements  about  the  upkeeping  of  those  streets  and  sewers. 

Then,  it  is  asked,  if  they  are  situated  to  the  east,  how  are  they  to  cross  the  Cathcart  Road  ?  I 
have  already  said,  that  I  apprehend,  that  the  engagement  is  not  special  as  to  crossing  Cathcart 
Road,  but  tliat  the  engagement  is  as  to  draining  into  that  sewer  on  the  other  side  of  Cathcart 
Road,  which  seemed  to  1»  formerly  the  sewer  for  draining  the  property.  1  do  not  think,  there- 
Ive,  that  in  truth  any  such  difficulty  as  has  been  suggested  would  arise. 

Therefore,  being  of  opinion  that  this  engagement  has  been  entered  into,  and  that  having  been 
cntend  into  it  ought  to  be  adhered  to^  of  course  it  is  not  right  that  persons  who  have  entered 
into  that  engagement  should  make  feus  or  sales  which  are  contrary  to  the  eng^ment,  and 
whidi  would  not  contain  any  such  stipuiati<»f  as  they  have  said  should  in  those  feus,  sales,  or 
dispositions  be  contained. 

As  to  the  question  whether  or  not  the  case  has  actually  arisen,  the  whole  argument  at  the  bar 
has  been,  that  they  are  entitled  so  to  do — that  the  limit  of  their  engagement  is  to  be  found  in  the 
boundary  <A  the  land  feued  to  Mr.  Allan,  and  as  that  right  is  claimed,  and  as  the  other  party  is 
apprehensive  of  his  rights  being  divested,  as  they  would  be  if  conveyances  and  dispositions  were 
allowed  to  be  made  and  a  full  title  to  be  acquired  without  any  insertions  of  those  particular  pro- 
visions, he  being  under  that  apprehension  is  entitled  to  come,  in  the  first  instance,  to  the  Court 
to  ask  them  by  interdict  to  prevent  such  injury  from  accruing  to  him.  And  the  very  circumstance 
that  that  is  resisted  is  quite  sufficient  to  give  grounds  by  the  granting  of  the  interdict  to  prevent 
that  right  being  infringed. 

But  further,  it  is  said,  that  the  terms  in  which  the  interdict  is  conceived  are  singular,  and  that 
the  person  against  whom  the  interdict  is  granted  can  scarcely  understand  in  what  manner  the 
interdict  is  to  be  obeyed.  Now,  at  first,  I  was  rather  struck  by  the  observation,  as  the  learned 
Judges  of  the  Court  below  seem  to  have  been  struck,  that  there  was  some  difficulty  as  to  the  descrip- 
tion in  the  course  whi<^  they  had  to  talre,  because  there  was  no  declarator  brou^t  eteher  by  the 
one  party  or  by  the  other  to  have  a  distinct  understanding  setting  forth  the  amount  of  simibrity 
which  is  to  prevail  in  the  new  instrument  by  which  any  new  feu  or  disposition  is  to  be  made,  and 
diereforethe  question  may  arise  in  the  inconvenient  form  of  which  I  have  spoken,  namely,  upon  an 
alleged  breach  of  the  order  of  interdict,  whether  or  not  the  interdict  has  been  obeyed.  That,  how- 
ever, seems  to  have  been  provided  for,  and  I  confess  I  think  on  the  whole  sufficiently  provided  for, 
by  the  ultimate  determination  which  the  Court  came  to,  because  the  first  course  of  proceedii^  was 
this :  The  respondents,  in  the  first  instance,  asked  for  an  interdict  in  the  general  words  contained 
in  the  engagement ;  then  they  asked  for  a  special  interdict  to  prevent  those  lands  being  feued  or 
disposed  or  except  for  the  purpose  of  erecting  thereon  separate  or  detached  houses,  villas,  or 
cottages  of  the  value  of  not  less  than  ^300  each,  exclusive  of  the  grounds  and  so  forth.  They 
thererare  undoubtedly  asked  for  more  than  they  were  entitled  to.  They  attempted  to  put 
a  construction  upon  the  engagement,  which  construction  I  apprehend  is  beyond  what  the 
engagement  itself  would  bear,  and  although  the  Lord  Ordinary,  Lord  Mure,  in  the  first  instance 
pronounced  the  interlocutor  in  that  form,  it  was  subsequently  varied  by  the  order  of  the  26th  of 
November  1867,  in  which  the  Court  of  Session  directed  the  interlocutor  to  be  recalled,  in  so  far 
as,  in  terms  of  the  latter  part  of  the  prayer  of  the  note  of  suspension,  it  interdicts  from  feuing  or 
selling  except  for  certain  purposes ;  but  to  continue  the  interdict  in  so  far  as,  in  terms  of  the  first 
part  of  the  prayer,  U  proubits  from  feuing,  selling,  or  disposing  of  the  lands  of  ^osshill,  so  far 
as  not  alr^dy  mied  or  sold,  without  taung  4he  whole  feuars  or  purchasers  Uimof  bound  in 
similar  terms,  and  to  insert  into  their  conveyances  (it  is  strangely  worded  in  this  particular  part, 
but  it  may  have  the  effect  of  accomplishing  the  objects  intended)  "  the  hke  clauses  with  reference 
to  the  erection  of  boildii^  and  formation  and  upkeeping  of  the  same,  and  of  the  streets  and 
sewers  therein,  as  are  expressed  in  the  disposition  |;rantea  by  William  Johnston,"  so  following 
and  copying  out  the  very  words  used  in  the  disposition  itsdf. 

Now  m  that  form,  undoubtedly  there  might  have  arisen,  in  the  simplest  and  plainest  way,  a 
difficulty  as  to  whether  or  not  the  right  could  be  fairly  ascertained  between  the  parties,  except  in 
that  extremely  inconvenient  mode  (at  least  we  find  it  so  in  England,  and  we  always  endeavour 
to  avoid  it)  of  an  application  of  a  semi-penal  character,  in  the  case  of  a  violation  of  an  order  of 
the  Court.  And  accordingly,  when  the  cause  came  before  the  Court,  and  was  heard  ultimately, 
and  that  interlocutor  was  pronounced,  which  is  appealed  from  in  the  present  case,  on  the  9th 
December  1868,  the  Court  of  Session  altered  the  interlocutor  complained  of,  and  they  continued 
the  interdict  formerly  granted  by  Lord'  Mure  in  the  terms  of  tne  interlocutor  of  the  29th  of 
November  186%  which  I  ought  to  say  was  an  interlocutor  granted  by  Lord  Mure  after  the  previous 
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decision  of  the  Court  of  Session  vhich  1  have  aU%ady  read.  That  inteilocutor  altered  the 
original  interlocutor  hy  removing  the  latter  part  of  it  and  confining  it  to  the  first  part  vhicb 
follows  the  words  of  the  deed.  The  Lords  of  the  Second  Division,  in  compliance  with  the  orda 
of  the  Court  of  Session,  changed  the  former  interlocutor  accordingly,  that  is,  the  interlocotor  of 
the  29tb  of  November,  and  declared  the  interdict  perpetual,  bat  with  this  excepticm,  "unkss 
and  except  in  so  far  as  the  respondents  shall  first  establish  in  a  process  of  declarator  their 
right  as  against  the  suspenders,  to  feu  or  dispose  of  any  part  or  portion  of  the  lands  in  qnestion, 
on  different  terms  and  with  other  clauses  than  those  contained  in  the  disposition  to  the  deceased 
James  Allan  referred  to  on  Record."  That  leaves  open  not  only  the  question  of  whether  or  not  a 
church  might  be  built  there,  which  was  put  by  one  of  the  learned  Judges  in  the  Court  below,  as 
one  of  the  questions  which  might  arise,  but  it  leaves  open  in  fact  any  question  as  to  which  a 
reasonable  doubt  or  difficulty  may  arise  upon  the  singular  terms.  For  instance,  as  regards  the 
draining  into  that  drain  across  the  Cathcart  Koad,  the  very  thing  that  was  spoken  of,  if  it  m^ht 
be  much  more  convenient,  that  the  drainage  should  be  carried  into  some  other  drain  than  that 
particular  drain  upon  the  land,  that  suggests  a  question  which  might  be  considered  vith  reference 
to  any  disposition  irhich  the  parties  might  be  desirous  of  making,  in  compliance  with  thn 
engagement  with  Mr.  Allan,  but  which,  nevertheless,  if  the  literal  and  identical  words  were  used, 
might  not  effectuate  the  intent  of  the  parties,  the  intent  of  the  parties  being,  not  that  the  words 
should  be  identical,  but  that  the  engagement  should  be  similar,  that  is  to  say.  that  theenga^emeot 
should  be  such  as  was  adapted  to  the  state  of  circumstances,  on  the  one  side  or  the  other,  of  the 
building  property  — that  they  should  adhere  in  this  respect,  and  be  similar  to  the  engagements 
that  no  cottage  or  villa  should  be  built  excepting  it  should  cost  300,  exclusive  of  the  ground- 
that  it  should  be  tastefully  finished,  that  the  ^nt  should  be  made  of  fire  bricks  of  the  best 
quality,  unless  some  other  course  of  procedure  was  approved  of — that  there  should  be  no  roads 
except  of  the  width  of  56  feet,  and  that  there  should  be  no  buildings  nearer  to  those  roads  than 
25  feet.  All.  those  are  leading  points,  but  the  exact  position  in  which  a  sewer  may  be  placed  is 
not  such  a  point,  and  possibly  also,  (as  one  of  the  learned  Judges  in  the  Court  below  has  said,) 
the  question  as  to  the  exact  character  of  the  buildings  to  be  erected,  as  to  whether  they  are 
cottages  or  villas,  may  be  one  which  it  will  be  proper  to  raise  by  declarator  at  a  future  time.  I 
think  it  is  to  be  regretted  that  an  action  of  declarator,  or  some  other  mode  of  ascertaining  the 
full  and  coniplete  construction  of  the  instrument,  was  not  at  once  resorted  ta  But  at  the  same 
time  it  is  sumcient  to  say,  that  this  interdict  sufficiently  provides,  that  the  engagement  shall  he 
performed,  and  that  the  parties  complaining,  the  respondent  in  the  present  case,  shall  not  be 
damnified  by  having  an  out  and  out  disposition  made  of  the  land  without  notice  to  them,  which 
might  deprive  them  of  their  rights,  and  that  the  parties  shall  not  be  allowed  openly  to  break 
engagements  into  which  they  have  entered,  although  there  may  be  questions  arising  as  to  a 
complete  and  perlect  mode  of  carrying  those  engagements  into  effect,  which  Questions  may 
have  to  be  ascertained  upon  an  action  of  declarator  as  to  whether  there  was  a  oreach  of  tlu 
interdict  in  those  respects. 

Therefore,  I  have  come  to  the  conclusion  of  suggesting,  that  we  ought  to  affirm  the  interlocutors 
complained  of,  and  to  dismiss  the  appeal,  with  costs. 

Lord  Colonsay, — My  Lords,  it  appears,  that  in  1855  a  trustee  and  committee  of  adrice 
nominated  by  Mr.  Dixon,  for  jjarticular  purposes,  (though  we  do  not  see  exactly  what  they  were,) 
granted  a  feu  to  Mr.  Allan  of  a  portion  of  ground,  part  of  this  estate  of  CrosshilL  That  ptvtioo 
of  ground  is  described  as  bounded  on  the  north  bV  the  centre  of  a  certain  street,  now  called 
Albert  Road,  and  on  the  south  by  the  centre  of  another  street,  now  called  Queen  Mary's  Diiwi 
and  on  the  east  by  a  road  called  Cathcart  Road.  In  making  that  feu,  Mr.  Allan  was  pUced 
under  certain  restrictions  as  to  the  use  which  he  should  make  of  the  ground,  and  as  to  the  obli- 
gatitms  for  making  sewers,  such  as  are  usual  in  laying  out  ground  for  building  and  for  the  fonn* 
ation  ot  streets.  And  then  there  was  this  clause  m  the  dee^; — *'  That  1,  the  said  Wlliam 
Johnston,  as  trustee  foresaid,  and  my  foresaids,  shall  be  bound  and  obliged  to  take  the  wbide 
feuars  or  purchasers  of  the  remaining  portions  of  CrosshHl  lands  in  similar  terms,  and  toiosett 
in  their  f«u  rights,  dispositions,  or  other  conveyances,  the  like  clauses  with  reference  to  the 
erection  of  buUdings  and  formation  and  keeping  up  the  same,  (under  the  foresaid  reservaticaisu 
to  fire  brick  fronts,)  and  of  streets  and  sewers  therein,  as  are  hereinbefore  inserted." 

The  representatives  of  Mr.  Allan  have  applied  for  an  interdict  against  what  they  allege  to  be 
a  violation  of  the  condition  undertaken  by  the  original  grantcrs  of  the  feu,  for  himself  and  fais 
representatives.  And  the  question  arises,  whether  they  have  stated  sufficient  grounds  of 
complaint  and  sufficient  interest  to  maintain  the  complaint  they  have  made. 

There  can  be  no  doubt,  that  when  a  party  has  granted  a  feu  right,  and  has  put  himself  under 
certain  conditions  relative  to  the  use  he  is  to  make  of  the  surrounding  ground,  the  party,  in  whose 
favour  the  feu  right  is  granted,  and  in  whose  deed  that  condition  is  introduced  by  the  superior 
bmding  himself  and  his  successors,  is  the  creditor  in  the  obligation,  whatever  it  is,  and  be  is 
entitled  to  insist  oo  the  fair  fulfilment  of  it,  hi  so  far  as  he  has  an  interest   The  deed  may  bea 
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■Dilateral  one,  but  still,  containing  this  condition,  it  is  precisely  the  same  as  if  it  had  been  a  feu 
ooQtract  between  the  parties. 

But  an  important  question  may  arise  as  to  the  import  of  the  clause  so  contained.  And  it  is 
contended  here,  that  the  allegations  made  by  the  complainer,  asking  for  the  interdict,  are  not 
such  as  to  sustain  the  prayer  of  his  application.  If  there  is  any  breach  of  the  obligation  under 
taken  by  the  superior,  already  committed  or  in  course  of  being  committed,  anything  that  is  in 
truth  a  breach  of  the  obligation,  then  Mr.  Allan's  representatives  are  entitled  to  apply  by  way  of 
iajunction,  or,  as  ve  call  it  in  Scotland,  interdict ;  and  indeed  that  is  the  only  remedy  they  could 
have  in  the  first  instance ;  because  they  are  not  to  wait  until  a  ner  feu  is  granted  to  some  other 
person  without  these  conditions,  which  would  be  past  remedy. 

As  regards  Mr.  Allan  and  his  representatives  and  their  rights,  the  proper  course  is  to  apply  for 
in  interdict  agiinst  the  doing  of  that,  which  if  done  would  be  a  violation  of  the  right  created  by 
die  clause  of  the  deed  in  favour  of  Mr.  Allan's  representatives.  Therefore,  in  point  of  form,  as 
a  first  step  in  the  proceeding,  I  apprehend  that  the  complainers  (the  suspenders  here)  are 
perfectly  right ;  but  it  may  be,  that  the  answer  made  to  their  complaint  is  also  a  good  answer, 
diat  really  the  clause  they  found  on  has  no  reference  to  the  thing  contemplated  to  be  done,  and 
that  Mr.  Allan's  representatives,  therefore,  have  no  right  to  enforce  this  deed. 

The  main  ground  on  which  that  is  maintained,  both  in  foct  in  the  record  and  in  argument,  is, 
that  this  clause  here  referred  to  does  not  relate  to  the  whole  of  the  lands  of  Crossbill,  and  in 
particular  does  not  relate  to  any  portion  of  them  that  is  to  the  eastward  of  Cathcart  Road,  but 
only  relates  to  those  portions  which  are  in  the  immediate  neighbourhood  of  the  feu  taken  by  Mr. 
Allan,  and  the  two  streets  mentioned  in  his  feu.  1  cannot  so  read  it.  I  think  the  words  are 
quite  general,  that  they  apply  to  the  whole  lands  of  Crossbill,  and  that  the  obligation,  whatever 
it  was,  (that  is  a  separate  matter,)  had  reference  to  the  whole  of  the  lands  of  Crossbill ;  and  I  can 
see  very  well  the  interest  that  Mr,  Allan  might  have  in  having  the  obligation  applied  to  the 
eastern  portion  as  well  as  to  the  western,  and  perhaps  even  a  larger  interest  in  having  it  applied 
to  the  eastern  portion  than  to  the  western  portion,  because  the  feu  that  he  took  was  situated  in 
close  vicinity  to  the  eastern  portion  of  the  land.  There  was  only  between  the  two  the  Cathcart 
Road,  perhaps  not  so  broad,  certainly  not  broader,  than  one  of  those  streets  mentioned  in  his  feu, 
and  any  disagreeable  building  such  as  a  factory  or  building  of  a  description  different  from 
dte  description  which  seems  to  have  been  contemplated,  though  not  amounting  to  a  nuisance, 
night  very  materially  deteriorate  the  value  of  his  property.  It  is  pretty  clear,  from  the  terms  of 
that  clause,  that  at  the  time  the  deed  was  granted  it  was  in  the  contem[Mation  of  the  parties,  that 
the  ground  should  be  laid  out  for  the  purpose  of  erecting  villas  or  houses  of  a  certain  description, 
and  it  was  a  material  interest  that  Mr.  Allan  had,  that  the  houses  in  the  vicinity  of  his  villa 
should  not  be  of  a  class  which  would  deteriorate  the  character  of  his  building. 

Holding,  then,  that  the  clause  does  extend  to  the  whole  lands  of  Crossbill,  we  come  to  the 
question,  whether  the  remedy  that  has  been  asked,  and  the  manner  in  which  the  Court  has  dealt 
vith  it,  is  correct.  I  have  already  stated  that  I  think,  that  in  the  first  instance  the  demand  was  a 
right  one  ;  that  the  party  should  be  restrained  from  doing  that  which  was  a  violation  of  the 
agreement  between  the  parties.  The  question  is  not  now  as  to  any  particular  building  that  was 
aUeged  to  be  a  violation  of  the  conditions  ;  the  question  is  as  to  the  fulfilment  or  non-fulfilment 
of  the  obligations  to  insert  certain  clauses  in  each  feu  contract.  That  is  the  question  now  before 
the  Court.  I  am  humbly  of  opinion,  that  it  was  incumbent  on  the  granter  of  the  feu  or  his 
representatives  to  fulfil  the  condition  he  had  come  under  by  inserting  such  clauses  in  the  feu 
li^ts  or  conveyances  of  the  eastern  portion  as  well  as  of  the  western  portion,  as  1  think  the 
■cuuse  extends  to  and  comprehends  the  eastern  pwrtion  as  well  as  the  western  portion. 

Bat  it  has  been  said,  there  would  be  a  difficulty  in  enforcing  such  an  obligation  ;  that  it  is  an 
unbigiutts  obligation,  and  that  it  would  be  difficult  to  enforce  it  by  a  penal  application  for  viola- 
tioD  interdict ;  that  that  is  a  very  inconvenient  thing.  And  so  it  is.  Butir  there  be  ambiguity 
in  this  clause,  I  do  not  think  that  the  granters  of  this  deed  are  the  parties  who  are  entitl^  to 
plead  the  ambiguity.  If  they  think  they  can  shew,  that  thereare  conditions  in  it  which  ought  not 
to  be  enforced,  it  is  perfectly  competent  to  them  to  do  so  ;  all  that  the  judgment  of  the  Court 
does  is  to  say — That  that  clause,  such  as  it  is,  shall  be  inserted  in  future  feus,  as  you  have  under- 
taken to  insert  iL  And  if  you  think  that  there  may  be  a  nimious  use  of  it ;  if  you  think  that  it 
is  attempted  to  be  enforced  against  the  true  spirit  of  the  contract  and  against  the  equity  of  the 
Use,  you  may  come  to  the  Court  and  apply  for  a  declarator  to  have  it  found  either  that  the 
cUnse  does  not  extend  to  that  species  of  acting,  or  that  the  attempt  which  is  made  to  obstruct 
yon  is  a  nimious  exercise  of  the  nominal  right  of  the  party,  in  whose  favour  the  clause  was  intro- 
duced. 1  have  therefore  no  doubt,' that  the  course  which  the  Court  has  taken  in  the  case  has 
l>een  a  very  cautious  one,  in  making  that  reservation  which  they  have  m»de.  I  think,  that,  with- 
oat  that  reservation  the  right  might  have  existed.  But  the  reservation  in  the  judgment  of  the 
Court  clearly  shews,fand  keeps  open  to  the  party  to  make  the  application  without  the  risk  of  its 
being  alleged,  that  in  the  course  of  litigation  anything  has  been  done  in  .the  natore  of  a 
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declarator  or  otherwise  which  precluded  him  from  maintaining  the  true  constniction  of  the 
clause,  or  the  band  fide  exercise  of  hi^  rights  in  an  action  of  declarator  when  that  should  be 
lurought. 

Lord  O'Hagan. — My  Lords,  entirely  agreeing  in  the  views  which  have  been  presented,  and 
believing  that  the  judgment  of  the  Court  below  could  be  sustained,  and  the  appeal  dismissed  with 
costs,  I  concur  also  with  the  noble  and  learned  Lords,  that  it  is  rather  to  be  regretted  that  the 
course  of  proceeding  in  this  case  should  not  in  the  first  instance  have  been  such  as  to  determine 
the  strict  rights  of  the  parties.  At  the  same  time,  looking  to  the  short  question  presented  to  us,  I 
resting  substantially  on  a  very  lew  words,  it  appears  to  me,  that  there  is  really  no  reasonable 
ground  to  doubt,  that  the  Court  below  were  perfectly  justified  in  what  they  did  on  this  acor& 
The  question  arises,  I  may  say  ejcclusivelyf  on  the  meaning  of  srane  four  or  five  words  of  the 
deed,  the  "  whole  feuars  or  purchasers  of  the  remaining  pwttons  of  Oosshiil  lands.*  The 
question  simply  is  this :  Do  the  words  **  whole  £euars  or  purchasers  "  indicate  the  feoars  cc 
purchasers  or  the  whole  of  the  Crosshill  lands,  east  as  well  as  west ;  and  do  the  words  '*the 
remaining  portion  of  Crosshill  land  "  regard  all  the  remaining  portion  besides  that  which  Mr. 
Allan  possessed  and  enjoyed,  or  do  they  regard  only  the  western  portion  in  connexion  with  Aat 
which  he  had  got  ? 

Now,  in  the  first  place,  I  apprehend  that  the  principle  of  construction  is  this  :  That  if  the 
words  of  a  gmnt  are  reasonably  clear,  you  are  to  take  them  in  their  ordinary  sense,  and  you  ue 
not  to  strain  them  in  one  way  or  another  unless  you  see  that  there  is  something  in  the  rest  of  die 
instrument  overriding  these  words  or  clearly  qualifying  them,  or  unless  there  be  something  so 
essentially  unreasonable  in  the  words  themselves  as  to  lead  fairly  to  the  conclusion,  that  the  coh 
struction  alleged  by  the  one  party  or  the  other  could  not  be  the  construction  which  reasonable 
men  would  themselves  have  intended  to  have  put  upon  the  words.  I  confess,  for  my  own  pan, 
that  I  see  nothing  at  all  equivocal  in  these  words.  It  appears  to  me,  that,  taking  the  whole  d 
this  instrument  together,  and  observing  the  two  portions  of  it,  you  find,  that  the  plot  or  piece  of 
ground  before  disponed  is  described  as  part  and  portion  of  all  and  whole  the  lands  of  Crosshill, 
lying  within  the  parish  of  Cathcart.  There  you  have  the  portion  disponed  described  as  part  of 
the  whole  lands  of  Crosshill ;  then  you  come  to  that  portion  (tf  the  instrument  that  raises  the 
controversy,  and  you  find  *'  the  remaining  portion  of  Crosshill  lands."  Compare  the  one  widi 
the  other.  You  have  on  the  one  side  the  portion  which  is  the  subject  matter  of  Mr.  Allan's  fen 
grant,  and  on  the  other  side  you  have  the  whole  remaining  p<»tion  of  the  lands  of  CrosshilL  So 
you  have  the  whole  exhausted ;  therefore  you  have  the  entire  of  the  Crosshill  lands  regarded 
the  two  passages,  and  there  appears  to  me  to  be  nothing  equivocal  or  doubtful  in  the  construc- 
tion of  this  grant. 

But  it  is  urged  on  the  other  side,  that  there  are  some  reasons  why  that  should  not  be  the  con- 
struction given,  even  although  the  words  appear  tolerably  plain.  And  it  is  said,  that  the  construe-  j 
tion  is  unreasonable,  and  that  great  and  evil  consequences  would  arise,  and  it  was  put  very  | 
strongly  by  Sir  Roundell  Palmer,  that  this  disposition  of  the  property  by  the  person  who  made  | 
this  grant  would  amount  very  much  to  a  breach  of  trust,  inasmuch  as  it  would  be  a  very  bad  way 
of  using  the  property.    All  I  have  to  say  about  that  is  this,  that  whether  it  be  a  breach  of  trust  ! 
or  not,  if  he,  having  the  power  to  contract,  contracted  with  Mr.  Allan,  it  does  not  lie  in  his  raoulk 
now  to  say  that  he  broke  his  trust,  and  that  therefore  he  ought  to  be  relieved  in  these  proceed- 
ings.   But  in  addition  to  that  it  does  not  appear  to  me  to  have  been  by  any  means  is 
unreasimable  way  of  using  the  property,  because  we  all  know,  that  when  property,  which  ii 
intended  to  be  used  for  vula  purposes,  is  laid  out,  you  arrange  your  plan  or  your  ground,  and 
describe  it  sometimes  by  a  picture.   Here  it  is  described  in  words,  and  you  get  more  value 
for  your  ground,  because  it  is  set  out  in  villa  lots,  than  you  get  if  it  were  set  out  without 
rt^ard  to  villa  lots,  or  without  any  protectim  to  the  parties  who  are  to  become  purchasers.  It 
appears  to  me,  that  there  is  nothing  unreasonable  in  tlut  arrangement,  and  that  it  does  not  affocd 
any  ground  for  qualifying  in  the  smallest  measure  the  natural,  reasonable,  ordinary  meaning  of 
the  words. 

Then  the  question  has  been  raised,  whether  or  not  Mr.  Allan,  or  those  who  represent  him,  have 
any  interest  in  the  matter.  It  appears  to  me,  I  confess,  as  it  did  to'the  Lord  Ordinary,  whose 
judgment  is  given  in  the  course  of  those  papers,  to  be  the  plainest  thing  in  the  world,  that  be  bts 
and  had  an  interest.  He  gets  three  acres  of  land,  and  tor  those  three  acres  of  laiid  he  gives 
;£9Z2.  He  builds  on  those  three  acres  of  land  a  villa  or  mansion,  for  which  he  pays  ;£2ooo,  and 
he  has  therefore  invested  upon  this  small  plot  of  land  ^£3000.  He  has  therefore  established  1 
mansion,  the  proximity  to  which  of  buildings  of  an  inferior  character  or  of  disgusting  charactet 
would  be  utterly  destructive  of  them.  When  he  took  the  fen  of  the  land  it  was  with  the  view  to 
build  a  mansion  to  be  occupied  by  himself  as  a  gentleman,  and  he  therefore  bad  the  highest  and 
clearest  interest  in  ascertaining  beforehand,  and  making  it  a  condition  of  his  purchase,  that  be 
should  not  have  as  ^proaches  to  his  mansion  buildings  of  such  a  character  as  to  injure  either  hti 
own  social  enjoyment,  (what  is  called  "  amenity  ^  in  Scotlant^]  or  the  real  and  substantial  nkie 
of  his  interest.  Therefore  we  have  the  plainest  right  to  consider,  that  if  he  made  this  baigui^ 
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the  bais;ain  ought  to  be  carried  out  by  him.  If  that  is  so,  then  what  has  really  happened  ?  I 
have  myself  known,  not  in  this  country  but  elsewhere,  speculations  of  this  kind  to  be  entered 
upon  very  often.  They  are  entered  upon  in  England  and  I  suppose  in  Scotland  too.  You  see 
a  very  beautiful  plan  of  ground  laid  out,  and  you  see  the  thing  dotted  all  over  with  villas,  and 
you  see  streets  laid  out,  and  you  see  certain  indications  of  sewers,  and  all  those  things  that 
attract  the  eye  and  that  dispose  people  to  speculate  in  those  things.  Here  you  have  not  a  plan 
of  this  [H-operty,  but  you  have  in  these  words  of  this  particular  undertaking  the  plan  really  put 
into  words.  Because,  in  the  first  instance,  you  have  a  very  specific  statement  of  what  Mr.  Allan 
is  to  do  for  himself,  and  you  have  the  undertaking  that  Mr.  Johnston  "  shall  insert  the  like 
dames  with  reference  to  the  erection  of  buildings,  the  formation  and  upkeeping  of  the  same 
(under  the  foresaid  reservations  as  to  fire  brick  fronts)  and  of  the  streets  and  sewers  therein  as 
they  are  herein  before  inserted" — actually  giving  you  in  words  that  which  in  the  other  cases 
would  be  given  by  painting  an  attractive  plan,  and  attracting  people  very  unfairly,  in  roy 
o|Unioii,  if  it  was  not  intended  that  that  plan  should  be  carried  out  according  to  the  description. 

I  think,  upon  the  whole,  therefore,  that  there  is  no  reasonable  doubt  in  the  case,  and  I  am  very 
^ad  to  find  fi'om  what  fell  from  the  noble  and  learned  Lord,  and  what  seems  to  have  occurred 
in  the  Court  below,  that  if  there  be  any  real  ambiguity  or  doubt  as  to  the  substantial  intention  of 
the  parties  and  as  to  the  contract  between  them,  the  Court  has  reserved  to  itself  the  fullest 
authority  hereafter  to  do  absolute  right  as  between  the  one  side  and  the  other.  Therefore  I  have 
gnmt  auiafoction  in  concurring  in  the  judgments  which  have  been  delivered. 


Appellant^  Agents,  Melville,  and  Lindesay,  W.S. ;  Grahames  and  Wardlaw,  Westminster.— 
RnpomdeHii  Agenis^  J.  Galletly,  5.S.C  ;  W.  Robertson,  Westminster. 


Alfred  Waterhouse,  Appellant^  v.  George  Auldjo  Jamieson,  Accountant, 
Official  Liquidator,  Respondent. 

Joint  Stock  Company  (Limited)-^Winding  up— Articles  of  Association— Representation  as  to 
shares  partly  paid  up  —  Contributory — The  memorandum  and  articles  of  association  of  a 
limited  liability  company  stated^  that  each  share  consisted  of  £105,  of  which  £100  had  been  paid 
»/.  W.y  not  an  original  shareholder,  andwithout  knowledge  of  the  falsehood,  bought  ihares^  the, 
certificate  setting  forth  the  above  fact.  The  company  afterward  being  wound  up^  the  Uguiiator 
sought  to  make  W.  a  contributory  far  a  sum  exceeding  per  share,  and  offered  to  prove  Aat 
the  statement  that  £100  per  share  had  been  paid  up  was  false. 
Held  (reversing  judgment),  That  the  contract  between  W.  and  the  company  was  merely  to  pay 
£x  per  share,  and  that  the  company,  if  solvent^  could  not  have  called  on  W.  to  pay  morti  and 
that  as  the  liquidator  stood  towards  W.  in  no  better  position  than  the  company^  W.  wouM  be 


Semble,  An  original  shareholder  also  could  not  have  been  called  eniythi  lifuidaior  to  pay  more 
than  £5  per  share— Per  Lord  Chelmsford. 

TTiis  ¥ras  an  appeal  from  an  interlocutor  of  the  First  Division  allowing  a  proof.  The  Carpel 
HxDiatite  Company  (Limited)  was  a  company  of  which  the  memorandum  and  articles  bore,  that 
the  nominal  capital  was  ^£105,000  divided  into  1000  shares  of  ^£105  each,  "  whereof  ^100,000  is 

Slid  up,'  £^000  remains  to  be  called."  The  order  to  wind  up  the  company  was  made  in 
ecember  1864,  and  Mr.  Jamieson,  the  respondent,  was  appointed  liquidator.  On  examining 
the  books  he  discovered  that  the  statement  in  the  memorandum  and  articles,  to  the  effect  that 
j^ioo/xuof  the  nominal  capital  had  been  paid  up,  was&lse,  and  that  no  part  (tf  it  had  ever  been 
paid  upt  and  that  all  the  subscribers  to  the  memorandum  were  aware  of  it  Mr.  Waterhouse 
was  not  an  original  shareholder,  but  in  December  1858  purchased  50  shares  from  Mr.  Holds- 
VOTth  at  £y:>  per  share,  and  afterwards  250  shares  from  other  shareholders.  He  purchased 
these  shares  on  the  faith  of  the  published  statement  that  the  £100,000  had  been  paid  up,  and 
that  the  only  liability  remaining  was  £l  per  share.   The  liquidator  required  a  call  of  £10  per 


^  See  previous  report  6  Macpb.  591 ;  40  Sc.  Jur.  306.  S.  C  L.  R.  2  Sc.  Ap.  29  ;  8  Macph. 
H.  U  88 ;  43  Sc  Jur.  466. 


Interlocutors  affirmed,  and  appeal  dismissed  with  costs. 
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share  to  be  made,  and  inserted  the  name  of  Mr.  Waterhouse  as  a  shareholder,  on  whom  that 
call  was  made.  The  Court,  after  consultiiig  all  the  other  Judges,  by  their  mterlocutor  found,  dui 
the  liquidator  was  entitled  to  a  proof  of  the  averments  made  by  him  to  the  efiect,tliat  ttw  sum  of 
^100,000  had  never  been  paid  up. 

Mr.  Waterhouse  now  appealed  against  that  interlocutor. 
'  Roxburgh  Q.C.,  and  F.  Kelly,  for  the  appellant. — The  interlocutor  was  wrong.  The  contract 
between  the  parties,  which  is  the  measure  of  the  shareholders'  liability,  was  to  pay  ^5  per  share 
and  not  more,  and  the  company  were  bound  by  the  representation  in  their  articles  of  associatitn 
that  the  £\oo  per  share  had  been  alreadypaid — Ex  parte  Currie,  32  L.  J.,  Ch.  421  ;  LgifckiWt 
case,  L.  R.,  i  Eq.  231.  The  liquidator  can  only  enforce  such  rights  as  the  company  could ;  and 
if  the  company  vera  bound,  so  is  the  liquidator  bound.  The  liquidator,  for  the  same  reason, 
cannot  go  Dehmd  the  articles  of  association  and  impeach  them.  According  to  the  i3tb  section 
of  the  19  and  20  Vict.  c.  47t  and  the  i8th  section  of  the  Act  of  186a,  the  certificate  of  incorpoia- 
tion  given  by  the  registrar  is  conclusive  evidence,  that  all  the  requirements  of  the  Acts  had  been 
complied  with,  previous  to  the  registration.  The  25th  section  of  the  Act  1862  contemplates,  that 
parties  might  put  a  value  on  their  property,  and  receive  the  same  in  shares  wholly  or  partly  paid 
up — Re  Anglesea  Colliery  Company,  L.  R,  2  Eq.  387  ;  i  Ch.  Ap.  560.  When  the  artides  cf 
association  are  registered,  each  shareholder  is  deemed  to  have  covenanted  to  perform  them,  ad 
as  they  stated  that  ^100,000  had  already  been  paid,  it  could  be  no  part  of  such  covenant  to  pty 
it  over  again.  The  liquidator  represents  creditors  in  a  winding  up,  only  in  so  far  as  their  r^fati 
can  be  enforced  through  the  company— Duckworth,  L.  R.,  2  Ch.  Ap.  580.  The  appellant,in 
purchasing  the  shares,  required  no  other  evidence  of  the  vendor's  title  than  the  register  of  sfaait- 
holders.  This  case  differs  from  that  of  Re  Overend,  Gurrtey,  and  Company,  L.  R.,  2  H.  L  C 
325,  where  the  sole  question  was,  whether  a  shareholder,  who  had  been  induced  by  misrepresent- 
ation of  important  facts  to  take  shares,  was  bound  to  perform  the  contract-  Here  the  sole 
question  is  as  to  the  extent  of  the  liability.  The  words  in  the  Act,  "  the  amount  unpaid  on  tbe 
snares,"  means  the  amount  relatively  to  tbe  contract  between  the  parties,  and  that  amount  in  thii 
case  was  £s  per  share.  As  the  appellant,  Uierefore,  was  no  party  to  any  irregularity  in  the 
formation  of  the  company,  and  wiuout  any  notice  of  soch  irregularity,  the  Court  ought  to 
declare  that  his  liability  is  conBned  to  ^5  per  share. 

Pearson  Q.C.,  and  %  S.  Will,  for  the  respondent. — The  interlocutor  was  right.  Under  Ae 
Joint  Stock  Companies  Act  1856,  and  the  Companies  Act  of  1862,  the  appellant, as  a  shareholder, 
was  liable  to  pay  £10$  per  share,  under  deduction  only  of  the  amount  actually  paid.  This  ts 
the  parliamentary  contract  made  between  the  parties,  and  nothing  but  what  has  been  actoalir 
paid  can  be  deducted  from  the  nominal  amount  of  the  shares — Drummoncfs  case,  L.  R.,  4  Gl 
Ap.  772.  The  statements  in  the  memorandum  and  articles  of  association,  if  proved  to  be  fals^ 
cannot  afford  any  defence.  Such  statement  was  surplusage,  not  being  required  by  the  Statme, 
and  therefore  not  binding  on  the  company.  In  a  question  with  the  liquidator  it  is  irrele%'aDt  in 
the  appellant  to  rely  on  the  faith  of  false  representations  contained  in  the  memorandum  of 
association,  as  he  might  have  taken  steps  to  void  the  contract— C?rt*«  v.  Tnr^uand,  L.  R.,  2  H- 
L.  325.  The  liquidator  does  not  represent  tbe  company  only,  but  the  creditors  also,  for  be  is 
like  the  trustee  on  a  bankrupt  estate — see  §  171  of  Act  1862.  And  a  rt^istered  purchaserof 
shares  is  in  no  better  position  than  an  original  sharehcdder.  It  was  enough  that  the  resp(R>deiit 
was  a  present  shareholder,  in  order  to  fix  him  with  liability.  He  was  a  present  shareholder,  foe 
his  assignment  of  shares  to  Ford  was  a  pretence— ZMbfj  ease,  27  Beav.  465  ;  Hyaxis  we,  i 
De  G.  F,  &  J.  75  ;  Budd's  case,  30  Beav.  143. 

Cvr.  adv.  vnlt 

Lord  Chancellor  Hatherley. — My  Lords,  the  question  we  have  to  consider  in  this  case 
is  one  with  reference  to  the  position  of  the  appellant,  Mr.  Waterhouse,  in  a  certain  company 
called  the  Carpel  Hematite  Cotnpany,  in  which  company  he  purchased  300  shares,  under  circuio- 
stances  which  I  shall  presently  have  to  spieak  of..  Upon  the  winding  up  of  the  company, and 
upon  an  official  liquidator  being  appointed,  the  official  liquidator,  after  the  order  to  wii^d  up  tbe 
company  had  been  made,  and  after  he  had  looked  into  the  affairs  of  the  company,  proceeded  to 
make  out  a  list  of  contributories,  placing  Mr.  Waterhouse  the  appellant's  name  upon  the  list  as 
the  proprietor  of  300  shares.  Mr.  Waterhouse  bad  disposed  of^  the  shares  in  effect  some  time 
before  the  order  for  winding  up,  nearly  a  year,  but  not  quite  a  year  before.  He  had  disposed  of 
them  in  January  1864,  and  the  order  for  winding  up  was  made  on  the  2d  of  December  1S64. 
But,  in  the  view  I  have  taken  of  the  matter,  that  particular  question  is  not,  as  it  appears  to  n-e, 
of  importance  for  the  decision  of  this  case,  namely,  the  question  of  fact,  Whether  he  had  or  had 
not,  before  the  time  of  winding  up,  disposed  of  these  shares  ?  For  the  real  point  arises  in  wli»t 
may  be  called  the  form  of  a  demurrer,  as  we  should  term  it  in  this  country. 

The  petition  for  winding  up  was  presented,  and  then  the  official  liquidator,  being  desirmsflf 
settling  the  list  of  contributories,  is  directed  to  bring  in  certain  condescendences  stating  tbe  gnondf 
upon  which  he  seeks  to  char^  this  particular  contributory,  and  other  contributories,  or  all^ 
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coQtributories,  and  to  place  tbem  upon  the  list  accordingly,  with  a  view  to  their 'subseqnendy 
being  compelled  to  pay  calls. 

Now,  in  these  coodescendences  he  sets  out  a  case  undoubtedly  as  here  stated  (and  of  course  I 
am  bound  to  add,  that  the  matter  has  not  yet  been  admitted  to  proof,  and  therefore  I  must  only 
take  it  to  be  as  stated) — he  sets  out  on  the  face  of  the  pleadings  a  case  of  the  grossest  possible 
Craud  on  the  part  of  the  originators  of  the  company.  He  states,  that  in  effect  by  their  deed  the 
persons  who  signed  the  articles  of  association  in  the  6rst  instance,  and  then  launched  the  concern 
with  the  proper  and  usual  deed,  for  that  purpose,  conceived  the  device  of  calling  themselves  a 
company,  vith  a  certain  amount  of  capital,  ^^105,000  I  think,  as  to  which,  however,  they  recited 

;£io(^ooo  had  t>een  paid,  leaving,  therefore,  only  ^5000  to  be  paid,  that  is,  an  amount  of 
per  share  upon  every  share  that  any  person  might  be  disposed  to  take  in  the  company.  The 
recital  maoe  in  the  articles  of  association  is  alleged  by  the  condescendence  to  be  vhoUy  false, 
it  is  stated,  that  no  such  money  had  in  fact  ever  been  paid ;  and  that  no  money,  in  truth,  was 
Cfor  paid,  except  mily  some  trifling  payments  made  in  respect  of  a  lease  which  the  so-called 
company  bad  taken  of  certain  haematite  mines  which  they  professed  to  work,  but  with  respect  to 
which  up  to  that  time  they  had  in  truth  made  no  payments  whatever,  except  some  payments  of 
ao  very  great  amount  to  the  owners  under  the  lease,  for  which  payments  they  had  borrowed  the 
money  ;  and  that  therefore  the  statement  of  the  payment  of  ^100,000  on  the  shares  was  in  fact 
wholly  untme  and  unwarranted.  They  were  the  persons  who  originally  put  forth  the  articles  of 
association  and  the  deeds,  and  invited  persons  to  subscribe  the  articles,  who  themselves  narrated 
the  circumstances  as  I  have  now  stated  them,  namely,  that  the  capital  being  ^105,000,  ;£ioo,ooo 
was  paid.  Then,  by  the  articles  and  by  the  deed,  there  was  power  given  in  the  usual  way  to  the 
directors  to  make  calls.  They  were  to  make  calls,  of  course,  only  for  the  amount  of  the  unpaid 
capital.    It  is  provided  so  in  fact  expressly.    1  need  not  enter  into  the  details  of  it. 

That  being  the  state  of  affairs,  the  company  was  launched  out  into  the  world,  and  the  public 
WCTe  invited  to  take  shares.  Under  the  Joint  Stock  Companies  Registration  Act  of  1856  the 
public  were  invited  to  engage  in  the  adventure.  Mr.  Waterhouse  did  engage  in  the  adventure, 
and  became  a  purchaser  of  shares.  He  was  not  an  original  shareholder,  but  he  purchased  shures 
fai  the  maricet  The  directors  are  alleged  to  have  pursued  the  same  fraudulent  course  with  which 
thqr  commenced  their  ivoceediogs,  and  to  have  registered  accordingl]r  in  the  Public  Register  all 
the  various  shares  of  the  company,  just  as  if  they  were  paid  up,  slating  how  much  was  paid  up 
upon  every  share.  They  r^stered  them,  stating  that  ^loo  had  been  paid  out  of  the  £105  per 
share.  And  when  [wrsons  liKe  Mr,  Waterhouse  became  purchasers,  they  issued  to  such  persons, 
and  to  Mr.  Waterhouse  in  particular,  a  certificate  of  shares  which  represented  the  shares  purchased 
to  be  paid  up  shares. 

The  official  liquidator  having  told  the  story  which  I  have  narrated,  and  other  things,  which  I 
abridge  from  the  condescendence,  then  states  these  further  facts,  which  I  think  it  as  well  to  read  as 
ibeyare  stated.  He  says  at  the  end  of  the  8th  condescendence — "The  whble  subscribers  to  the 
memorandum  and  articles  of  association  knew  perfectly  that  no  part  of  the  subscribed  capital  had 
been  paid  up."  That  of  course  does  not  include  Mr.  Waterhouse,  who  was  not  an  original 
subscriber  to  the  memorandum  or  articles  of  pssociation.  Then  be  says — "  The  books  of  the 
company,  it  is  believed  and  averred,  will  shew,  that  no  part  of  the  capital  was  paid  up."  Then 
he  further  avers,  in  condescendence  1 5 — "  The  whole  of  the  respondents  "  (this  will  include  Mr. 
Waterhouse  as  one  of  the  respondents  to  the  petition  of  the  official  liquidator)  "  knew  or  ought 
to  have  known,  that  the  nominal  capital  of  the  company  was  not  paid  up,  and  that  the  statement 
that  j£ioc^ooo  of  the  capital  had  been  paid  up  was  utterly  false.  The  slightest  inquiry  would  have 
disclosed  this — it  might  have  been  discovered  from  a  simple  inspection  of  the  books  of  the  com- 
pany, which  books  were  extant  till  shortly  before  the  present  liquidiition  commenced.  The  fact 
that  the  j£ioo,ooo  was  not  paid  up  was  also  known  to  all  the  officials  of  the  company,  as  well  as 
to  its  me.nberi ;  and  if  the  respondents  had  asked,  as  they  ought  to  have  done  before  becoming 
shareholders,  they  would  have  learned  the  true  state  of  matters,  and  that  the  ^loo^ooo  was  stiU 
tmpaid." 

Now,  this  p(Mnt  having  arisen,  as  I  have  said,  in  the  same  way  as  a  demurrer  would  arise  in 
our  fHVceedings,  the  question  we  have  now  to  determine  is,  not  whether  the  statements  and 
allegations  made  in  these  condescendences  are  proved,  but  whether  they  ought  to  be  admitted  to 
proof;  in  other  words,  whether,  if  taken  to  be  true  as  stated  upon  the  ordinary  rules  of  pleading, 
where  the  alternative  as  presented  is  to  be  taken  most  strongly  against  the  pleader — if  that  view 
be  taken  of  the  case,  then  are  there,  or  are  there  not,  facts  sufficiently  and  adequately  stated  here 
to  entide  the  petitioner  in  the  Court  below,  the  official  liquidator,  to  enter  into  proof  F  The  course 
taken  by  the  Court  below,  after  consideration  of  the  case,  was  to  direct  a  certain  number  of  matters 
to  he  proceeded  with  by  the  interlocutor  of  the  19th  July  1867 — "The  Lords  having  heard  counsel 
for  the  official  liquidator,  and  for  Alfred  Waterhouse,  James  Elijah  Jennings,  and  Henry  Lewis, 
on  the  petition  of  the  official  liquidator,  in  respect  ot  the  general  importance  of  the  questions 
■used,  a{^oint  counsel  to  be  heard  before  the  whole  Court,  on  a  day  to  be  afterwards  fixed,  with 
a  view  to  the  Judges  giving  their  opinions  in  writing  on  the  foUowing  questions — (i.)  Whether 
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the  petition  of  the  official  liquidator  ought  to  be  refused  in  so  far  as  it  prays,  that  the  list  of  con- 
tributortes  should  be  settled  so  as  to  include  the  names  of  the  said  Alfred  Waterhouse,  James 
Elijah  Jennings,  and  Henry  Lewis,  as  contributories  ?  or  (2.)  Whether  the  official  liquidator  ought 
to  be  allowed  to  establish  by  evidence  the  grounds  on  which  he  contends,  that  the  names  of  the 
said  parties  ought  to  be  placed  on  the  said  list  of  contributories  ? ' '  That  is  in  effect  and  substas* 
tially  the  in^juiry  which  in  thetourseof  the  subsequent  proceedings  a  majority  of  the  Judges  decided 
to  be  the  fi:  and  proper  inquiry.  And  that  is  the  questioo  which  we  have  now  submitted  for  us 
to  consider,  namely,  whether  or  not  the  Judges  in  the  Court  below  have  been  rigbt  in  admiitiii|  ' 
the  official  liquidator  to  proof  of  these  w^ations  contained  in  the  condescendenm  to  iriiidi  I 
have  referred  f 

Now,  what  the  official  liquidator  affirms  is  this,  that  the  original  scheme  was  frandnlent ;  that 
the  sum  of  ;^io5,ooo  ought  to  be  regarded     the  cafHtal  of  the  company,  being  so  stated  in  the  ' 
articles,  but  that  the  directors  state  at  the  same  time  that  the  /loo^ooo  has  heea  paid.    He  says, 
that  the  ^loc^ooo  has  not  been  paid,  and  that  the  circumstance  of  the  directors  stating  in  tbe 
articles  that  it  has  been  paid  can  make  no  difference  as  to  the  liability  of  the  pnsons  who  entered 
into  enga^ments,  and  who  so  held  forth  to  the  public,  that  that  was  the  capital  of  the  ctHopanv, 
towards  those  who  became  creditors  of  the  company,  and  who  now  seek  to  be  paid  under  tbe 
winding  up^  and  who  have  a  right  to  hold  the  shareholders  to  the  tacts  stated  on  behalf  of  the  1 
company.    They  say,  in  the  6rst  place,  the  engagement  that  you  entered  into  was  that  votr  ! 
capital  was  j£io§,ooo,  and  of  that  you  recited  that  ^100,000  had  been  paid.    And  further,  u  | 
regards  Mr.  Waterhonsei  who  purchased  his  shares  in  the  public  market,  on  the  terms  whick  I  j 
have  described,  it  is  said  that  he  well  knew,  or  might  have  known,  the  true  state  and  circnmstttn  I 
of  tbe  case. 

tfovf,  I  read  that  most  strongly  against  the  pleader,  and  I  read  it  as  an  allegatioo,  that  Nr. 
Waterhouse  oug^t  to  have  known  that  the  capital  was  not  paid  up.  The  pleader  who  prepared  j 
the  condescendence  proceeds  to  set  out  why  the  respondents  ought  to  have  known  this  tmestsie  : 
of  the  circumstances.  He  goes  on  to  say,  **  the  slightest  inquiry  wouM  have  disclosed  it"  Is 
oth«  words,  he  says,  that  it  Mr.  Waterhouse  had  inqnuvd  he  would  have  discovered  it  from  a 
simple  inspection  m  the  books  of  the  company,  which  books  were  extant  shortly  before  tbe  presat 
liquidation,  and  the  fact  that  the  £  100,000  was  not  paid  up  was  also  known  to  all  die  offidab  of 
the  company,  as  welt  as  to  its  members,  and  if  tbe  respondents  had  asked,  as  they  ought  to  hue 
done  before  becoming  shareholders,  they  would  have  learned  the  true  sute  of  matters,  and  that 
the  £100,000  was  still  unpaid. 

Now  I  confess  that  this  case  appears  to  me  to  raise  a  question  of  considerable  importance,  ana 
it  is  one  which  at  first  affected  my  mind  with  some  degree  of  doubt  as  to  what  was  or  was  not 
the  exact  position  of  Mr.  Waterhouse  as  regards  the  creditors  of  the  company,  in  which  ciHnpaiijr 
he  had  taken  shares  under  the  circumsunces  I  have  described. 

A  preliminary  point  indeed  was  raised,  but  none  of  the  learned  Judges  in  the  Court  belo«, 
differing  as  they  did  upon  the  main  point,  differed  upon  the  point  I  am  about  to  mention,  namdj. 
whether  or  not  the  official  liquidator,  as  representing  the  company,  could  institute  proceedings  01 
this  character ;  whether  he  could,  as  on  behalf  of  the  creditors,  raise  the  controversy  in  questicn  ? 
It  is  said  to  the  official  liquidator—"  You,  as  the  representative  of  the  company,  are  boaiid  jrow- 
self  by  the  statements  of  the  company,  and  you  have  no  right  to  raise  for  the  bene6t  of  creditors, 
as  against  the  individuals  now  constituting  the  company,  this  question  that  you  attempt  to  laise 
in  contravention  of  the  proceedii^  whi(£  the  company  had  themselves  talcen  in  the  conne  01 
their  dealing  with  the  company's  ankirs."  I  apprehend  that  it  is  unnecessary  to  come  to  any 
precise  determination  upon  that  point  her^  in  my  view  of  the  case ;  but  if  those  acts  be  tboroi^fy 
sifted,  there  will  no  doubt  be  something  to  be  said  aboat  them  on  a  future  occasion  whoi  tbe 
proper  time  comes,  and  the  official  liquidator— who  in  diat  capacity  is  bound  to  coUea  aD  Ae 
assets  itf  the  company  and  distribute  them  by  directim  of  the  Court  among  the  creditois— ^  ia 
a  position  in  which  he  may  assert  rights  as  against  the  company,  and  assume  a  poation  againU 
the  members  rtF  the  company,  which  the  company  itself  possibly  might  not  be  in  a  positioa  » 
assert  as  against  one  of  the  members,  Mr.  Waterhouse.   But  now  passing  that  quesrion,  the  re" 
and  substantial  question  in  the  case  appears  to  me  to  be  this,  whether  or  not  a  perstxi  taking 
shares  in  a  company  established  under  a  deed  which  recites,  however  untruly,  that  ^£100,000  has 
been  paid,  and  engaging  by  his  signature  to  that  deed  to  meet  all  the  contributions  which  remam 
to  be  levied,  but  which  are  not  to  exceed  ^5  a  share,  the  rest  having  been  paid ;  whether,  mwe* 
over,  a  person  having  purchased  shares  in  the  market  on  which  the  representation  is  that  £w 
has  been  paid  up  upon  each  share,  and  receiving  certificates  of  those  shares  signed  by  the  directws 
themselves,  who  were  competent  to  act  in  the  matter,  and  who  gave  such  certificates,  stttingthat 
£100  per  share  had  been  paid  up,  can  afterwards,  at  the  instance  of  creditors  of  the  company 
who  discover  and  state  tbAt  in  truth  no  such  payment  has  ever  been  made  by  the  original  hmden 
of  the  shares,  but  that  in  reality  the  shares  had  been  taken  and  issued  to  the  public  without  tbe 
fact  being  known,  that  while  they  were  £103  shares,  only  £$  or  some  very  small  amoont  had 
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lid  ap  apoD  them — whether  such  a  shareholder  can  be  sued  on  behalf  xA  the  creditors  of 

ay  for  the  ;£ioo  per  share  which  remains  unpaid  ? 
['qucitioQ  being  raised  between  the  creditors  and  the  alleged  shareholders,  one  has  to 
rhat  the  exact  position  of  such  a  shareholder  is,  and  esfwcially  to  consider  how  far, 
I  bdog  had  to  the  whole  policy  of  these  Acts  of  Parliament,  shareholders  can  set  up  the 
;  vhich  Mr.  Waterbouse  does  by  his  counsel  upon  the  present  occasion,  that  he  is  not 
I  the  creditors  beyond  the  amount  which  he  has  covenanted  or  contracted  by  the  deed  to 
ely,tbe  extra  sum  beyond  the  ;£ioo  per  share,  which  was  stated  to  be  already  paid.  He 
1  am  not  obliged  to  pay  more  than  that  amount  which  is  represented  in  the  certificato 
1  to  me  to  remain  unpaid  in  respect  of  those  shares. 

I  Judges  in  the  Court  below  differed  considerably  in  opinion.  We  have  the  advantage  of 
lioas  of  almost  all  the  Judges  upon  the  subject,  and  their  opinions  have  varied  very  con- 
'  'upon  this  point.  1  confess,  after  some  considerable  hesitation,  I  have  come  to  the 
liQD,  that  as  regards  the  true  construction  of  instruments  of  this  description  between  the 

y,  on  the  one  hand,  and  the  shareholders  with  whom  they  are  about  to  deal,  on  the  other, 
der  is  entitled  to  say — The  contract  I  have  entered  into  must  be  found  in  the  deed  into 

I I  have  entered.  For  all  purposes,  as  l>etween  me  and  third  persons,  I  am  only  to  be  held 
!  entered  into  those  engagements  which  the  deed  itself  represents  me  to  have  entered  into  ; 
I  ic^ids  the  shares  which  1  have  taken  and  purchased  in  the  company,  1  having  a  certificate 
^oitifies,  that  a  certain  amount  per  share  has  been  paid,  which  certificate  is  duly  registered 

:  requires,  for  the  very  purpose  of  protecting  the  shareholders  on  the  one  hand,  and  the 
on  the  other,  with  a  statement  of  what  money  has  been  paid  upon  the  shares — I  am 
I  to  say,  in  default  of  any  fraud,  or  any  oegligence  that  can  be  charged  against  me,  that  I 
rliaUe  uptm  that  contract  I  have  entered  into— I  am  only  liable  to  the  extent  of  the  money 
fjippeared  by  the  certificate  itself  to  be  given  me  by  the  officers  of  the  company  to  be 

[it  stands  to  reason,  on  con^deration  of  the  whole  matter,  that  the  principle  which 
your  Lordships  in  the  case  of  O^es  v.  Turguand  to  decide  against  a  shareholder,  not' 
ling  his  representing,  that  he  had  been  fraudulently  and  by  misrepresentation  induced  to 
Ts  in  the  Overend  and  Gumey  Company,  and  which  decision  of  your  Lordships  appears 
iCDQsiderably  influenced  the  minds  of  some  of  the  learned  Judges  who  decided  this  cas^ 
those  principles  upon  which  your  Lordships  so  decided  have  really  no  bearing  whatever 
\  present  question.  There  the  only  question  was  this  :  Mr.  Oakes  had  undoubtedly  become 
of  the  company.    Of  that  there  was  no  question  ;  he  Icnew  all  the  objects  for  which 
3y  was  founded,  and  the  term  of  its  constitution,  and  he  entered  into  the  ordinary 
nts  into  which  every  shareholder  entered.    Then  be  said,  I  entered  into  those  engage- 
[but  I  seek  to  be  relieved  from  them,  because  I  was  induced  to  enter  into  them  by  misrepre- 
-made,  without  which  1  should  not  have  become  a  shareholder.    But  this  House  held 
»er  rights  he  might  have  acquired  against  other  persons,  as  it  regarded  the  outer  world, 
I coofessedly  become  a  shareholder,  having  executed  an  instrument  by  which  he  was  bound, 
1  which  every  creditor  had  a  right  to  believe  that  the  whole  thing  was  based,  and  that  he 
M  extricate  himself  from  bis  difficulty  after  the  winding  up,  although  before  the  winding 
Inight  have  taken  steps  to  liberate  himself  from  the  engagements  into  which  he  had  been 
Tttiose  misrepresentations. 

there  the  questiim  is,  what  is  the  engagement  itself  ?  The  only  engagement  this  gentleman 
into  was  an  engagement  to  pay  up  the  £i  per  share  upon  all  the  shares  which  he  had 
His  case  rests  upon  two  grounds— first,  that  the  deed  itself  so  stated,  and  the  purchaser 
[be  su[qx>sed  to  have  known  that,  when  he  acquired  his  shares ;  and,  secondly,  that  his 
■tion  of  the  shares  was  in  direct  conformity  with  the  representations  of  the  deed,  and  the 
ivere  handed  over  to  iiim  as  being  shares  upon  which  this  sum  of  money  had  been  paid 
nd  although  it  is  true,  (as  some  of  the  learned  Judges  observed,)  that  there  is  nothing  in  the 
rParliamoit  which  makes  it  the  duty  of  the  directors  to  state  in  the  memorandum  of  asso- 
ivhat  amount  has  been  paid  up,  I  do  not  conceive,  that  that  by  itself  can  vary  the  position 
t  qoesticn  as  to  any  contract  he  has  entered  into.  He  says — You  cannot  make  a  new  contract 
There  may  be  some  good  ground  for  creditors  taking  such  remedies  as  they  may  be 
i  (HI  the  ground  of  those  representations  which  were  made,  and  possibly  (though  it  is  not 
:  now  to  express  my  opinion  upon  the  subject)  it  may  be  competent  for  them  to  say — As  to 
nctois  who  have  subscribed  a  memofandum  of  association  saying,  that  you  have  taken  so 
f  ^bares  among  you,  I  hold  you  to  the  amount  which  you  said  was  paid  up  upon  thjs  shares, 
t  is  £ioo  per  share,  and  your  saying  that  the  money  was  never  paid  will  not,  as  between  you 
jBc,  render  you  the  less  liable  for  the  contract  you  have  entered  into. 

principal  reliance  of  those  who  argued  the  case  for  the  respondent  was  placed  upon  that 
I  of  the  Act  which  declares,  that  a  person  becoming  a  shareholder  in  one  «f  Uie  joint  stock 
'es  onder  the  Act  of  1856  is  to  be  liable  to  creditors  in  the  first  instance  generally,  but, 
iTiib  an  exception  as  regards  limited  companies,  with  reference  to  the  amount  of  money 
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paid  up.   The  argiunent  was,  that  the  liability  was  not  in  respect  of  money  satd  to  be  paid 
but  in  respect  of  money  actually  paid  up.    No  doubt  it  is  perfectly  true,  that  no  set  of  pcrsom 
could  have  represented  themselves  to  be  a  company  with  a  large  capital,  and  have  inducni 
persons  to  trade  with  them,  and  could  afterwards  turn  round  and  say — Just  before  you  traded  J 
vith  us  we  registered  in  the  public  register  a  statement,  that  so  much  capital  was  actually  paid 
up— it  is  the  fact  that  is  to  be  looked  to,  and  not  the  statement  made.    But  the  case,  as  regank  i 
innocent  parties  who  entered  into  the  contract,  appears  to  me  to  be  in  a  different  position,  and  I 
that  which  at  first  created  difiiculty  in  my  mind  vanished  on  reflection.    The  doabt  I  had  vas  < 
as  to  the  true  construction  of  these  Acts,  which  undoubtedly  were  intended  to  confer  giot. 
privileges  upon  limited  companies,  exempting  the  owners  of  shares  from  liabilities  wbich  wodd 
otherwise  extend  to  the  whole  of  their  property,  but  which,  at  the  same  time  while  granting  those 
great  privileges,  were  intended  to  confer  security  upon  creditors,  and  which  therefore  directed 
that  there  should  be  certain  statements  made  (which  of  course  were  intended  to  be  true  state- 
ments) for  the  information  of  those  creditors,  and  I  had  to  consider  how  far  any  person  coDCtned 
in  such  a  company  could  be  entitled  to  say,  as  against  a  creditor  pursuing  his  remedies — The 
statements  made  there  are  untrue  ;  I  have  entered  into  engagements  with  a  company  whidi  has 
so  many  shares  ;  I  have  taken  so  many  of  those  shares  ;  they  are  /to5  shares  ;  I  have  not  paid 
more  than  £$  upon  them,  but  then  the  persons  who  held  them  betore  me  stated,  that  they  voe 
all  paid  up.    It  was  upon  that  ground,  no  doubt,  that  this  case  was  assimilated  in  the  Cnot 
below  to  the  case  of  Oaies  v.  Turquand,  namely,  that  this  person  could  not  ftee  htmaelf  ftoB 
the  consequences  of  a  fraudulent  engagement  into  which  he  had  entered. 

As  regards  the  position  of  creditors,  I  apprehend  there  is  very  little  in  such  a  case  as  this  to 
be  said  on  behalf  of  creditors,  who,  in  dealing  with  the  company,  dealt  with  them  on  the  footiBg 
of  their  being  a  company  whose  shares  were  to  this  extent  paid  up,  and  which  they  perceived  ^ 
the  register  to  be  so  stated,  because  on  going  to  that  register  every  creditor,  when  be  sawdK 
fact  stated,  that  so  much  capital  had  been  paid  ap,  would  no  doubt  think  he  was  dealing  widia 
more  responsible  company  than  this  turned  out  to  be.  But,  at  the  same  time,  be  had  before  Ihb 
the  sutement  of  the  fact  of  the  money  being  paid  up,  and,  therefore,  from  that  he  wonld  tns* 
elude,  as  against  any  one  shareholder  whom  he  might  oe  inclined  to  pursue,  diat  he  was  holdiiif 
shares  on  which  j£5  only  was  payable.  Therefore  the  representation  made  to  the  creditors  was 
simply  to  this  effect :  You  are  dealing  with  a  company  which  has  shares  to  a  certain  amount,  bnt 
which  shares  you  cannot  rely  upon  for  the  future  to  any  greater  extent  than  an  amount  of 
per  share.  So  far,  therefore,  as  the  position  of  the  creditors  is  concerned,  I  see  nothing  to  iodoce 
me  to  say,  that  any  representation  was  made  to  the  creditors  on  the  part  of  Mr.  Wateihooie 
which  he  was  not  himself  fully  justified  in  making.  On  the  part  of  the  directors,  they  had  powa 
and  authority — although  they  had  no  special  direction,  they  had  a  special  duty  imposed  upon 
them  of  stating  the  amount  paid  upon  the  shares  which  they  held  ;  they  had  a  special  duty,  in 
those  who  acquired  and  took  up  new  shares,  to  state  the  facts  truly.  They  performed  those 
duties  in  a  manner  which  had  about  it  nothing  to  lead  Mr.  Waterhouse  to  5usp«;t  that  they  wen 
being  performed  improperly.  He  saw  on  the  register,  on  the  one  hand,  the  amount  that  would 
be  recoverable  from  the  rest  of  the  shareholders  by  calls  ;  and,  on  the  other  hand,  he  was  com- 
pletely ignorant  of  any  fraud  in  the  transaction.  In  other  words,  it  comes  to  the  simple  poiat 
which  arose  in  Curries  case^  yi  L.  J.  Ch.  421,  before  the  Lord  Justice  Tamer,  namely,  that  you 
cannot  fix  and  fasten  upon  this  gentleman,  Mr.  Waterhouse,  any  other  than  that  engagement 
which  he  has  entered  into.  If  you  seek  to  have  your  remedy  against  him  because  he  has  cob- 
tracted  with  the  company  to  become  a  subscriber,  you  must  uke  the  whole  ccmtract  as  it  m 
entered  into,  which  was  to  pay      per  share. 

I  had  some  hesitation  in  my  mind  with  respect  to  this  case  in  the  first  instancy  bat  as 
consideration  I  have  nrri^'ed  at  the  conclusion,  that  the  appellant  has  succeeded  upon  the  pant 
which  he  has  here  raised,  and  that  the  interlocutor  should  be  reversed,  and  thu  the  pnptr 
direction  should  be  given  for  placing  Mr.  Waterhouse  in  a  position  in  which  he  may  no  kx^ 
be  molested.  And  that  will  probably  best  be  done  by  a  direction  to  strike  out  that  particular 
portion  of  the  order  made  in  the  Court  below  which  allowed  the  parties  to  go  to  prooS  in  tlw 
matter. 

Lord  Chelmsford. — My  Lords,  the  interlocutor  finding,  that  the  liquidator  is  entitled  toa 
proof  of  the  averments  made  by  him  on  record  can  only  be  supported,  if  the  averment^  wb«i 
proved,  would  be  relevant  to  establish  the  liability  of  the  appellant  to  be  placed  on  the  listof 
contrtbutories.  I  have  arrived  at  the  conclusion,  that  he  is  not  so  liable.  It  is  dear,  tbai,  as 
between  the  appellant  and  the  company,  he  had  paid  all  that  he  was  liable  to  pay ;  and  if  Ae 
company  had  continued  to  carry  on  its  business,  no  call  could  have  bem  made  iq>oa  him  beyond 
the  £^  he  had  paid  on  each  of  his  300  shares. 

It  is  an  essential  preliminary  to  the  formation  of  a  company,  Aat  there  should  be  a  xnemonDdim 
of  association,  which  may  or  may  not  be  accompanied  by  articles  of  association  presoibin; 
regulations  for  carrying  on  the  company.  The  Joint  Stock  Companies  Act  1856  mjuirestbe 
memorandtun  of  Msociation  to  state  the  unount  of  the  nominal  caintal  of  the  pnqiosed  ooafaay. 
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Ibe  msmorandu-n  in  the  present  case  states  the'nomitial  capital  of  the  company  to  be  £to$fioOp 

pwWsof ''  (it  is  stated)  "^ioo,oc»  is  paid  up,  and  ;£5odo  remains  to  be  paid." 

1  The  statement  of  the  paid  up  capital  is  false  ;  and,  not  being  required  by  the  Act  to  be  made, 

■  is  contended,  that  it  is  of  no  avail  against  the  liquidators  upon  the  winding  up  of  the 

iompany. 

fla  the  articles  of  association,  which,  when  entered  into,  are  required  by  the  Act  to  contain 
■goUtioQS  as  to  calls  on  the  shareholders  in  respect  of  all  monies  unpaid  upon  their  shares,  "  it 
ll^eed,  that  the  company  may  from  time  to  time  make  such  calls  upon  the  shareholders  in 
li^:t  of  the  sun  of  ^5000  nnw  remaining  unpaid  on  their  shares  as  they  think  fit,  provided 
call  shall  not  exceed  at  any  one  time  los.  per  share.  Now,  by  the  loth  section  of  the  Act 
1^1856  the  articles  of  association,  when  registered,  shall  bind  the  company  and  the  shareholders 
ftcfein  to  the  same  extent,  as  if  each  shareholder  had  subscribed  his  name  and  affixed  his  seal 
ttcfcta*'  Under  the  agreement  thus  entered  into  with  the  shareholders,  the  company  could  not 
Ine  oaade  calls  upon  tnem  for  more  than  ^5  a  share,  agreed  to  be  the  only  amount  remaining 
Vipaid. 

I  think  this  would  have  been  the  case  as  between  the  company  and  the  original  shareholder^, 
Ihough  parties  to  the  misrepresentation  as  to  the  paid  up  capital,  for  they  must  be  taken  to  have 
igreed  that  the  assumed  payment  of  the  ;£ioo,ooo  was  to  be  the  basis  of  their  contract.  But  the 
ose  of  the  appellant,  a  transferee  of  shares,  is  much  stronger  than  that  of  the  original  share- 
kalders.  He  purchased  his  300  shares  partly  from  original  shareholders  and  partly  from  the 
CDaipany  (as  forfeited  shares),  and  he  received  certificates  stating,  that  he  was  the  proprietor  of 
these  shares  of  ;£i05  each,  upon  each  of  which  j£ioo  had  been  paid.  The  shares  thus  acquired 
fcytheappeltant  were  respectively  registered  by  the  company ;  and  in  the  column  headed  "Amount 
laid  on  each  sbare  "  is  inserted  the  sum  of  /loo.  The  appellant  afterwards  paid  the  amount  of 
Ihc  calls  made  upon  him  to  the  extent  of  ^5  on  each  share,  and  received  a  discharge  in  full, 
ligDed  by  the  secretary  of  the  company,  on  the  20th  June  1S61. 

The  appellant  had  thus  satisfied  all  his  obligations  before  the  2d  December  1864,  when  the 
•fdor  for  winding  up  the  company  under  the  provisions  of  the  Companies  Act  1862  was  made  by 
Ae  Court  of  Session. 

It  is  ctmtended)  on  the  part  of  the  respondent,  tha^  under  this  winding  up  order  the  liability 
if  the  appellant  is  entirely  changed  ;  that  it  is  competent  to  the  official  liquidator,  who,  it  is  said, 
Kpresents,  not  only  the  company,  but  also  the  creditors  of  the  company,  to  shew,  that  the  com- 
puy  w:^  founded  on  misrepresentations,  that  the  allegation  In  the  memorandum  and  articles  of 
*sso:iation  that  ;£ioo,ooo  had  been  paid  was  false,  and  the  statement  on  the  register  of  ;^ioo 
hnng  been  paid  on  the  appellant's  shares  was  also  false,  and  that  the  liquidator  is  therefore 
cndtled  to  make  calls  upon  the  appellant  to  the  extent  of  j^ioo,  not  actually  but  only  nominally 
pud  on  each  of  bis  shares. 

Upon  examining  the  Companies  Act  1862  I  find  nothing  to  warrant  the  assertion,  that  the 
powers  of  the  liquidators  are  as  extensive  and  searching  into  the  constitution  of  a  company  as 
B  thus  alleged.  He  is  appointed  for  the  purpose  of  assisting  the  Court  in  the  winding  up  of  the 
company,  but  in  all  his  proceedings  he  appears  to  be  merely  substituted  for  the  company.  He 
is  to  bring  and  defend  actions,  etc.,  in  the  name  and  on  behalf  of  the  company ;  to  carry  on  the 
bniiness  of  the  company ;  to  do  all  acts  and  execute  all  deeds  in  the  name  of  the  company ; 
Ud  to  do  and  execute  all  such  other  things  as  may  be  necessary  for  winding  up  the  affairs  of 
die  company  and  distributing  its  assets.  I  find  nothmg  in  these  duties  which  indicate,  that 
die  ligaidators  can  deal  with  the  shareholders  of  the  company,  or  with  the  company  itself,  on 
any  other  footing  than  the  liabilities  and  relations  existmg  between  them  at  the  time  of  the 
winding  up  order. 

£t<'OtOOO,  part  of  the  capital  of  the  company  falsely  alleged  to  have  been  paid  up,  ought 
In  some  manner  to  be  made  available  to  the  company's  creditors,  and  yet  even  if  the  question 
vcre  with  one  of  the  original  subscribers,  a  party  to  the  misrepresentation  as  to  the  paid  up 
^pital,  I  confess  I  cannot  see  my  way  to  a  conclusion,  that  the  liquidator  could  have  placed 
aim  on  the  list  as  a  contributory  to  the  extent  of  the  £100  per  share  nominally  but  not 
actually  paid. 

But  whatever  may  be  the  case  of  these  shareholders,  that  of  the  appellant  is  entirely  different. 
He  was  no  party  to  any  misrepresentation,  but  purchased  iond  fide  under  the  assurance  that  there 
remained  only  ^5  to  pay  on  the  shares,  and  he  must  have  regulated  the  price  which  he  paid  for 
them  accordingly,  u  knowledge  of  the  statement  of  the  payment  of  / 100  upon  each  of  his  shares 
being  untrue  would  have  altered  his  position,  yet  the  liquidator  does  not  pretend  to  be  able  to 
prove  actual  knowledge  on  the  part  of^  the  appellant,  but  merely  alleges,  **  that  he  knew,  or  ought 
to  tiave  known,  that  the  nominal  capital  of  the  company  was  not  paid  up,  and  that  the  slightest 
inquiry  would  have  disclosed  it." 

If  before  his  purchase  the  appellant  had  looked  to  the  documents  be  would  have  fonnd  upon 
^  memonuidam,  and  articles  of  association,  and  upon  the  register,  the  statutory  proof,  that 
j£[ooliad  been  pa«d  up(»i  each  oif  the  shares,  and  if  (as  he  was  entitled  to  do)  he  relied  upon  the 
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rei^esenutions  of  the  transfer,  he  bought  and  accepted  the  transfer  upon  the  footing,  ibaX  be 
would  have  no  more  to  pay  than  upon  each  of  his  shares,  and  he  cannot  in  my  opiDioa  be 
made  liable  for  a  larger  amount.    I  think  the  interlocutor  must  be  reversed. 

Lord  Westbury. — My  Lords,  certain.rules  and  principles  which  have  l<Hig  been  setdedani 
quite  sufficient  for  the  determination  of  this  case.  ' 

I  take  it  to  be  quite  settled,  that  the  rights  of  creditors  against  the  shareholders  cf  a  companT 
when  enforced  by  a  liquidator  must  be  enforced  by  hi  tn  in  ri?ht  of  the  company.  What  is  to  be 
paid  by  the  shareholders  is  to  be  regarded  in  that  light.  What  is  due  to  the  company  is  that 
only  which  is  in  fact  recoverable  by  the  company.  The  question  is,  therefore,  has  the  liquidator, 
standing  in  the  place  of  the  company,  a  right  to  recover  from  a  shareholder  to  whom  the  company 
has  given  a  certificate  declaring,  that  the  whole  amount,  save  £5,  has  been  paid  upoa  his  uaiei 
—can  the  liquidatiw  impeach  the  memorandum,  set  aside  the  articles,  reduce  the  ccftificatt,  nd 
recover  in  the  right  of  the  company  that  which  the  conquny  could  not  for  one  moment,  as  aguatt 
m  6omS fidt  shareholder,  be  entitled  to  recover? 

I  entirely  adopt,  in  a  few  words,  what  fell  from  my  noble  and  learned  friend  sitting  oppratene 
(Lord  Cairns)  in  the  case  of  Re  Duckworth,  L.  R.  a  Ch.  Ap.  580,  where  my  noble  and  leaned 
friend  used  these  words  : — "  The  liquidator  represents  the  creditors  only  because  be  represtm 
the  company,  and  through  the  company  the  rights  of  the  creditors  are  to  be  enforced."  No* 
here  the  appellant  is  a  iond  fide  holder  of  sbares,  upcm  which,  no  doubt,  there  was  a  false 
ment  made  by  the  company  of  which  he  had  no  knowledge,  and  as  to  which  be  wasusderM 
obligation  to  inquire,  and  therefore  he  cannot  be  subjected  to  liabiUty  by  having  impaled  nhia 
a  knowledge  of  the  falsehood.  Could  the  company  recover  against  him  ?  If  there  had  imr 
been  a  winding  up  order,  the  question  would  not  have  admitted  of  a  moment's  doubt ;  aod  Ae 
winding  up  order  does  not  place  the  liquidator  in  a  better  position  against  the  shareholders ttan 
the  company  were  in.  I  therefore  entirely  concur  in  the  order  which  has  been  |voposed  of 
noble  and  learned  friend. 

Lord  Colonsav.— My  Lords,  I  consider  this  case  to  be  attended  with  considerable  niot;. 
It  difftfs  firom  Ae  other  cases  which  were  Ixonght  before  us ;  and  I  have  come  to  the  sane 
conclusion  as  my  noUe  and  learned  friends  have  come  I  am  not  surprised,  however,  thai  tboe 
was  a  difference  of  oiunion  upon  this  case  in  the  Court  below.  I  think  some  of  the  Judges  ii 
the  Court  below  took  an  erroneous  view  of  the  judgment  of  this  House  in  ^tOvert$idaidGwmf 
case,  {flakes  v.  Turquand,)  but  the  distinction  between  the  two  cases  has  been  already  pcmiud  - 
out  by  my  noble  and  learned  friend  on  the  woolsack.  We  have  to  deal  here  with  the  casetf 
Waterhouse  alone.  In  the  Court  below  two  other  parties  were  supposed  to  be  in  the  sane 
position  with  him.  But  they  are  not  appellants  here,  and  therefore  we  cannot  deal  with  tlien 
We  can  only  deal  with  the  case  of  Waterhouse ;  and  I  think  the  course  to  be  followed  in  Ac 
case  of  Waterhouse  is  just  that  which  my  noble  and  learned  friend  on  the  woolsack  has  suggested 
— ^that  we  should  reverse  the  interlocutor  of  the  Court  below,  and  pronounce  in  terms  almost 
identical  with  the  first  question  for  the  First  Division  of  the  Court— whether  the  petition  of  tbe 
official  liquidator  ought  to  be  refused  in  so  far  as  it  prays,  that  the  list  of  contributories  shoufci  be 
settled  so  as  to  include  the  name  of  Waterhouse  as  a  contributory  ?  I  think,  that  tbe  peoiiA 
ought  to  be  refused  in  so  far  as  it  prays,  that  the  name  of  Waterhouse  should  be  included  is  tbe 
list  of  ccHitributories. 

JnUrloatiar  reversedy  mut  cause  remitted  to  the  Court  of  SesstM,  with  insiructimui  t»  £smiss  A 
PHiHofi  of  th€  officiai  liquidator  in  so  far  as  it  seeks  to  include  the  name  tf  IVaierhomie  amen 

the  contributories. 


Appellanes  Agents,  C.  &  A.  S.  Douglas,  W.S.;  W.  M.  Wilkinson,  Lincohi's  Inn  Fields.- 
Re^ndenfs  AgentSf  H.  Buchan,  S.S.C.;  Williams  and  James,  Lincdn's  Inn  Fields. 
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MAY  24,  1870. 

\  Watt,  Junior.  Advocate,  Aher^etn,  Appellant,  v.  JOHN  CoMRiE  THOMSON, 
Sheriff  substitute  of  Aberdeenshire,  Respondent. 

LlG£RTWOOD,  Sheriff  Clerk  of  Aberdeenshire,  and  Others,  Appellants,  v. 
sat  Watt,  Junior,  Respondent. 

-Prinlege— Wrongous  Imprisonment — Reduction  of  Caption— Sheriff— Sheriff  Cleric — 
ice— Preliminary  Defence —  IV.,  a  procurator, presented  a  clieitfs Petition  to  the  Sheriff for 
riid,  and  a  caveat  having  been  entered,  the  opposing  procurator  attended  with  JV.  before  the 
iff,who  decided  not  to  grant  the  interdict.  W.  thereon  took  up  the  petition,  which  had  not 
marked  by  L.,  the  Sheriff  Clerk,  and  though  asked  bylheSkertff  to  leave  it,  carried  it  away, 
t&ftertke  Sheriff  directed  a  process  caption  to  be  issued  against  IV.,  and  L.  caused  it  to  be 
utai,  of  all  vrhuk  IV.  had  no  noticif  and  W.  was  imprisered,  but  released  next  day^  IV. 
mpoKraised  an  action  against  the  Sheriff  and  L.^  to  reduce  the  caption  and  for  damages.— 
i(affirTDing  judgment),  i.  That  there  was  a  depending  process  before  the  Sheriff;  2.  That 
Skeriff  having  jurisdiction,  and  having  acted  judicially,  was  entitled  to  have  the  action 
Kiodas  against  kirn  without  satisfying  productions  3.  That  in  the  action  aeainst  L., 
dtfender  was  bound  to  satisfy  production,  and  thereafter  that  the  cause  should  proceed 

imil  irW  1 


thim.^ 

*  »tre  appeals  from  judgments  of  the  Second  Division.    Mr.  Watt,  advocate,  Aberdeen, 
an  action  against  Mr.  Thomson,  Sheriff  substitute,  John  Ligertwood,  Sheriff  Clerk,  and 
Daniel,  Sheriff  Clerk  Depute,  to  produce,  for  the  purpose  of  being  reduced,  a  certain 
t  of  imprisonment,  or  process  caption,  which  they  had  issued  and  executed  against  him, 
^™iiS  £yxKi  as  damages  and  solatium.    It  appeared  from  the  condescendence,  that  Mr. 
in  bis  profession  of  advocate  and  procurator,  had  in  March  1867  prepared  a  petition  to 
iff  at  the  instance  of  a  client  named  Mrs.  Mouat,  praying  for  interdict  against  an 
sale  of  certain  property  belonging  to  her  son.    A  caveat  had  been  lodged  previously 
Sheriff  by  Mr.  Duncan,  advocate,  who  acted  for  another  party.  The  parties  met  before 
iff  substitute,  who,  on  reading  the  papers,  decided,  that  he  would  not  grant  the  interdict, 
ati  thereupon  stated,  that  he  would  withdraw  the  petition,  and  conceived,  tha^  as  no 
had  been  made  upon  it,  he  had  a  right  to  get  back  the  petitimi,  and  took  it  up  from  the 
and  carried  it  away,  thoi^h  the  Sheriff  substitute  at  the  time  asked  him  to  return  it  for  the 
se  of  having  a  warrant  ol  service  written  upon  it    Mr.  Watt  alleged,  that  the  Sheriff 
tnieand  Sheriff  Clerk  thereafter  maliciously  and  illegally  issued  a  warrant  of  imprisonment 
jMiending  and  detaining  him  until  he  should  return  this  document,  and  he  was  accord- 
imprisoned  ;  but  at  the  expiration  of  about  twenty-four  hours  he  was  liberated.    Mr.  Watt 
iiltthat  be  had  received  no  notice  whatever  of  the  application  for  a  warrant  to  imprison 
ittl  that  the  proceeding  was  illegal  and  malicious,  and  that  his  credit  and  reputation  as  a 
fat  had  suffered,  and  hence  the  damages  which  he  claimed.    The  defenders  severed  in 
iWences.  Sheriff  Thomson  set  up  as  his  defence,  that  he  had  acted  throughout  the  matter 
capacity  <^  a  Judge,  and  that  the  conclusions  of  the  action  were  irrelevant  as  against  him, 
fat  as  such  Judge  he  had  acted  rightly,  for  Mr.  Watt  had  no  right,  by  abstracting  the 
^  to  prevent  the  judgment  from  being  written  out  and  signed.    The  other  defenders,  Mr. 
ttood  and  Mr.  Daniel,  also  set  up  as  their  defence,  that  they  acted  as  officers  of  the 
^ ;  that  the  former  was  not  present  or  a  party  in  any  sense,  and  that  Mr.  Daniel  did  only 
he  was  bound  to  do  as  custodier  of  the  documents  in  process.   The  Lord  Ordinary,  on  the 
^QUry  defences,  held,  that  the  action  was  not  maintainable  against  any  of  the  defenders. 
>^wad  Division  adhered  to  that  part  of  the  judgment  as  regarded  Sheriff  Thomson,  but 
>d  the  other  part  as  regarded  the  Sheriff  Clerks,  and  remitted  to  the  totd  Ordinary  to 
M  in  the  action  as  against  the  latter  defenders.  Thereupon  both  Mr.  Watt  and  the  Sheriff 
^appealed  against  the  judgment. 

^  /■  Kardaie  Q.C.,  and  jf.  S.  IViU,  for  Mr.  Watt. — i.  The  interlocutor  in  the  case  against 


^  pRviaok^-eport  6  Macph.  1112:  40  Se.  Jur.  648.  ■  .S.  C  8  Macph.  H.  L.  77 :  42  Sc 
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the  Sheriif  substitute  vas  wrongs.  The  act  of  the  SherifTwas  without  colour  of  jurisdiction.  He 
knew  that  the  petition  had  never  been  lodged  with  the  SherifTCler^,  and  that  it  had  aever  been 
borrowed.  He  also  knew,  that  no  notice  had  hesn  given  to  the  appellant,  that  a  complamt 
craving  the  issue  of  a  caption  had  been  or  would  be  presented.  As  malice  is  alleged,  the  issuing 
of  the  caption  was  a  good  cause  of  action.  The  act  done  was  not  a  judicial  act,  b^use  there 
was  no  process  depending  before  the  Sheriif.  As  tbere  had  been  no  borrowing  receipt,  [here 
could  not  be,  according  to  the  practice  of  the  Court,  any  caption  properly  issued.  The  Court 
below  ought,  therefore,  not  to  have  dismissed  the  action  against  the  SheriiT  at  the  present  stage, 
but  oug'it  to  have  ordered  him  to  satisfy  production,  and  then,  on  the  record  being  ctosedr  to 
have  dismissed  the  action  as  regards  the  conclusion  for  damige.  But  whether  an  actkm  for 
daina^s  is  competent  or  not,  the  action  of  reduction  was  well  founded.  The  praaicc  of  the 
Court,  as  shewn  by  the  Act  of  Sederunt,  proceeds  on  the  assumption,  that  a  caption  can  only  be 
issued  in  a  depending  process  and  on  a  borrowing  receipt — M'Glashan's  Pract  330;  Bdl's 
Diet.,  vocg  Caption  Process ;  Hunter  v.  Kerr,  4  D.  1 175.  And  here  there  had  been  no  receipt 
The  Sheriff,  moreover,  acted  not  on  the  application  of  the  opposite  party,  but  on  that  of  the 
Sheriff  substitute,  or  his  own  mere  motion.  This  of  itself  is  strong  evidence  of  malice,  and 
that  the  Sheriff  was  not  acting  Judicially.  He  is  not  exempt  from  liability  in  cases  where  he 
does  not  act  as  a  Judge— Ersk.  ii.  2,  32  ;  Bankt.  ii.  2,  480  ;  Stewart  v.  Sinclair,  4,  Br.  Sup.  l% ; 
Black  V.  APGill,  4  Br.  Sup.  653  ;  5  Br.  Sup.  36 :  Anderson  v.  Ormislon,  M.  13,949 ;  Mackay  v. 
Sutherland,  5  Br.  Sup.  513.  The  protection  of  Judges  for  acts  done  in  the  course  of  their  ofiee 
is  confined  to  Superior  CoMVts—Haggart's  Trustees  v.  Hope,  2  Sh.  App.  125 ;  Hamilt&n  v.  Hcpe, 
5  S.  569.  It  is  true  that  Hamilton  v.  Anderson,  iS  D.  1003  ;  ante,  p,  800;  3  Macq.  App.  303; 
extended  the  doctrine  to  Sheriffs,  but  in  that  case  the  act  was  one  clearly  widitn  the  jurisdioiaa 
of  the  Sheriff.  Here  the  Sheriff  has  stepped  out  of  his  province,  and  is  no  more  entitled 
to  protection  than  any  other  person  who  does  a  malicious  act  without  any  cause.  3.  As  to  the 
appeal  of  Ligeriwood  v.  Watt,  the  interiocutor  was  right  The  appellants  were  not  judicial 
officers,  but  were  acting  ministerially,  and  are  entitled  to  no  privilege.  They  can  be  in  no  betttf 
position,  and  are  not  in  so  good  a  position  as  Justices  of  the  Peace,  and  in  actions  again^  then 
It  is  not  necessary  to  allege  malice  if  they  have  granted  an  iil«al  warrant  under  which 
pursuer  has  been  imprisoned — Milhellan  v.  Bertram,  5  S-  170;  Stracfuin  v.  Stoddart,  7  S.4; 
Landell  v.  Bell,  3  D.  819.  The  cises  already  cited  in  the  other  appeal  apply  only  to  judgci, 
but  not  to  officers  of  the  CourL  There  being  here  an  allegation  w  malice,  and  the  i»oce>s  or 
caption  being  incompetent  in  the  circumstances,  the  action  could  not  be  properly  dismissed  at 
this  stage. 

Sir  R.  Palmer  Q.C.,  for  the  respondent  (Sheriff  Thomson). — The  interiocutor,  so  lar  as  relates 
to  the  Sheriff,  was  right.  It  is  a  well  settled  rule  of  law,  both  in  Scotland  and  England,  that  a 
Judge,  whether  of  a  superior  or  inferior  court,  is  not  liable  for  acts  done  in  his  judicial  capaatj 
— Haggartv.  Hope,2  Sh.  App.  125  ;  Gametts.  Ferrand,t^.  &  C.  625  ;  Hamilton  v.  Andersom,  j 
Macq.  App.  363 ;  Mackintosh  y.Arkley,  ante,  p.  1592  ;  39  Sc.  Jur.  1 14.  It  is  said,  that  there  was  no 
depending  process  in  the  present  case,  and  that  therefore  the  Sheriff  bad  no  jurisdicti(»L  But 
where  both  the  litigants  appear  before  a  Judge,  in  a  matter  over  which  he  hasjurisdiction.andthe 
Judge  decides  the  point  submitted  to  him,  it  cannot  be  said  that  that  is  not  a  depending  process. 
It  was  wholly  immaterial,  whethn"  tfae  petition  had  up  to  that  point  been  actually  mailed  or  not 
by  the  clerk  of  the  Court. 

[Lord  Chancellor. — You  need  not  trouble  yourself  as  to  this  being  a  depending  process,  is 
ve  are  all  satisfied  that  it  was.} 

Then,  on  the  appellant's  own  statement,  he  was  guilty  of  a  contempt  of  Court.  The  Sheriff 
was  bound  to  take  cognizance  of  such  contempt,  and  to  issue  a  process  caption  as  he  bad  don^ 
it  being  the  proper  mode  of  recovering  the  document— 2  Shaw's  Digest,  Process  Ca[»ion,p.  992; 
3  Ibid,  p.  354 ;  4  Ibid.  389.  Whether  the  caption  was  rightly  or  wrongly  granted  is  immateiu^ 
for,  as  It  was  admittedly  a  judicial  act,  the  Sheriff  was  not  liable  for  the  conseijuences.  It  is 
therefore  quite  irrelevant  to  allege  malice  in  an  action  against  a  Judge  for  acting  judicially.  The 
Court  was  right  in  dismissing  the  action  against  the  Sheriff  at  this  stage. 

Th£  Lord  Advocate  (Young),  and  y.  T.  Anderson,  for  the  appellants  (the  Sheriff  Qerks).— The 
interlocutor  of  the  Court  as  to  the  Sheriff  Clerks  was  wrong,  and  the  Court  ought  to  hare 
dismissed  the  action  against  them  as  irrelevant.  There  is  no  sound  distinction  between  the  case 
of  the  Sheriff  and  that  of  the  Sheriff  Clerks,  and  both  are  equally  entitled  to  protection.  There 
is  in  the  condescendence  no  other  averment  of  mahce  against  the  Sheriff  Clerks  than  that  tbcf 
caused  the  process  caption  to  bs  served.  They  acted  in  the  course  of  their  ofEcial  duty,  whether 
that  duty  was  ministerial,  or  partly  mmisterial  and  partly  judicial ;  and  it  was  part  of  their  doty 
to  have  the  document  in  their  own  custody  for  the  purpose  of  marking  it — Thomson  v.  Afa^.  «f 
Montrose,  3  S.  6oa  In  what  the  Sheriff  Clerks  did  they  only  fulfilled  the  instructions  w  the 
Judge,  and  there  being  no  averment  against  them  of  malice,  the  action  should  have  heen 
dismissed  as  against  them.  Moreover,  Mr.  Ligertwood,  one  oS  the  appellants  dm  having  taken 
any  part  in  the  matter,  the  acti(m  ag^nst  him  should  have  been  dismissed. 
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Lord  Chancellor  Hatherley.— My  Lwds,  the  appeal  of  Wait  v.  Thomson  and  others  is 
D  appeal  from  an  order  of  the  Lord  Ordinary,  in  so  far  as  it  affects  the  case  of  Mr.  Thomson, 
vhich  order,  in  respect  of  Mr.  Thomson,  has  been  affirmed  by  the  Court  of  Session,  and  the 
complaint  which  the  appellant  makes  is  this,  that  he,  the  pursuer  in  an  action  of  reduction 
which  he  brought  with  reference  to  a  cqurse  of  procedure  called  a  process  caption,  whereby  he 
was  arrested  and  imprisoned  in  consequence  of  such  proceeding,  has  sought  to  reduce  the  order 
Aat  was  made  in  this  course  of  procedure,  and  he  has  also  sought  damages  against  Mr. 
Thomson,  the  Sheriff  substitute,  in  respect  of  his  conduct  in  the  course  which  led  to  the  issuing 
ft  the  process  caption  under  his  authority. 

The  narrative  which  he  gives  is  a  very  singular  one.  That  narrative  is  this,  that  he  was 
proceeding  as  procurator  on  behalf  of  a  Mrs.  Mouat  to  obtain  an  interim  interdict  to  prevent 
one  Alexander  Ed  mood  from  advertising  for  sale  certain  property  of  hers  consisting  of  bathing 
boQses  and  a  bathing  establishment  on  the  sea  beach  at  Aberdeen.  And  he  tells  us,  that  Mr. 
Edmood,  the  psrson  who  was  about  to  sell  this  property,  had  taken  the  precaution,  through  the 
medium  of  a  Mr.  Duncan,  of  entering  a  caveat  against  any  sucb  interim  interdict  being  issued 
by  the  Sheriff.  And  then  he  says,  tl^t  finding  this  to  be  the  case,  he  attended  on  the  17th  of 
March  at  the  Sheriff  Clerk's  office,  and  there  he  (the  pursuer]  met  Mr.  Duncan  m  the  office,  and 
that  Mr.  Duncan  requested  a  sight  of  the  petition,  the  petition  being  a  petition  for  an  interim 
interdict.  Mr.  Duncan  would  have  been  entitled  to  have  had  notice  given  him  of  any  such 
p«ition,  and  in  the  mean  time  to  see  any  such  petition  in  order  that  he  might  resist  any  order 
King  thereon  made.  Accordingly  he  tells  us  in  the  second  condescendence,  that  the  petition 
Was  handed  to  him  at  his  request  by  the  pursuer,  and  was  read  over  by  him,  and  then  Mr. 
Duncan  and  the  pursuer  (these  are  the  two  litigants,  having  become  so  by  Mr.  Duncan  resisting 
die  interim  interdict,  and  the  pursuer  asking  for  it)  went  into  an  adjoining  apartment,  in  which 
was  the  Sheriff  substitute,  and  they  were  accompanied  by  the  Sheriff  Clerk  Depute,  Mr.  Daniel, 
who  is  one  of  the  defenders  also  in  the  action.  Then  the  condescendence  proceeds  to  tell  us,  that 
Mr.  Daniel  immediately  left  the  room,  and  did  not  return  so  long  as  the  pursuer  remained  in  it. 
However,  the  Court  was  certainly  duly  constituted,  as  the  Judges  of  the  Court  of  Session  have 
dettrmined,  and  the  process  was  before  them.  There  was  an  apfdication  on  the  part  of  the 
pursuer  in  the  jHesent  action  for  an  interim  intra^ict-  His  opponent  was  then  present,  and  had 
seen  and  perused  the  document  in  Question  in  this  cas^  viz.  the  petition  for  uie  interim  inter- 
dict, and  the  SherifT  substitute  had  nis  clerk  there,  in  his  presence,  though  he  does  not  seem  to 
have  remained  all  the  time  in  the  room  while  the  matter  was  being  discussed.  That  being  S0| 
it  is  said  in  the  second  condescendence,  that  the  defender,  the  Sheriff  substitute  perused  the 
petition,  and  having  heard  the  parties'  procurators,  stated,  that  he  would  not  grant  the  interim 
interdict.    It  appears  therefore,  that  he  heard  them,  and  gave  judgment 

One  question  which  has  been  argued  at  some  length  here,  and  also  in  the  Court  below,  was 
this,  whether  or  not  this  constitutes  a  process.  I  confess  I  cannot  comprehend  what  a  process 
is,  it  be  not  the  hearing  by  the  Judge  of  the  party  who  makes  his  application  for  an  interim 
bterdict  in  the  presence  of  any  party  who  has  a  right  to  resist  the  application  and  does  resist  it, 
and  the  decision  of  the  Judge  when  he  has  heard  both  the  parties. 

That  being  so,  the  pursuer  proceeds  to  tell  us  in  the  third  condescendence :  "  The  pursuer 
Aereupon  intimated,  that  he  withdrew  the  petition,  and  would  not  further  insist  thereon,  and  he 
vhhdrew  the  same  accordingly."  I  apprehend  that  that  does  not  mean  he  withdrew  this 
process,  because  after  he  has  been  heard  and  been  defeated,  he  does  not  what  is  called  "  with- 
draw" the  petition.  I  take  it,  that  it  was  not  competent  to  him  so  to  withdraw  it ;  at  all  events 
30  as  to  make  it  less  of  a  process,  or  less  of  a  matter  which  had  been  beard,  and  had  been 
determined,  and  as  to  which  he  would  have  a  right,  on  any  occasion  when  he  thought  fit,  to  say 
that  the  matter  had  been  duly  heard  by  a  court  of  competent  jurisdiction.  And  although,  as 
Rguds  this  particular  matter  of  the  interim  interdict,  it  was  a  matter  no  doubt  only  of  passing 
bterest  to  both  parties,  because  it  would  have  fulfilled  its  office  in  a  very  short  time,  still  it  was  a 
natter  which  (whatever  may  have  been  the  amount  of  its  importance)  had  been  regularly  heard, 
u>d  judicially  determined. 

Then  he  says,  "no  deliverance  had  been  written  on  the  petition,  and  no  proceeding  of  any 
kind  bad  taken  place  thereon."  That  is  not  altogether  consistent  with  his  saying  in  the  second 
Condescendence  that  it  bad  been  heard  and  decided.  And  then  he  says,  "  and  the  pursuer,  as 
>|ent  for  the  petitioner,  had  a  right  to  withdraw  the  petition  at  pleasure."  Then  he  tells  us  what 
jrorwards  took  place.  "The  pursuer  then  lifted  the  petition  from  the  table  on  which  it  had 
been  laid  by  the  Sheriff  after  he  had  perused  it."  The  Sheriff  had  made  his  order  upon  it,  or 
nther  he  had  refused  to  make  an  order  upon  it,  and  then  the  pursuer  lifted  it  from  the  table, 
ud  OQ  the  Sheriff  substitute,  at  the  instigation  of  Mr.  Duncan,  (that  is,  the  opponent,)  "  asking 
nim  to  return  the  petition  for  the  purpose  of  having  a  warrant  of  service  written  on  it,  the 
P^nuer,  as  such  a  proceeding  was  useful  to  his  client  without  an  interim  interdict,  did  not  band 
itb  the  elcK,  but  too'c  it  away,  having  thereupon  left  the  room  with  it  in  his  possession." 
Now,  in  other  words,  it  comes  to  this  :  if  we  take  away  the  expression  "  instigation,"  (whidv 
II.  6  A 
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I  suppose  is  a  word  of  evil  import,)  it  comes  merely  to  this,  that  the  person  in  vhose  hmurAe 
case  bad  been  decided,and  who  saw  the  petition  in  the  hands  of  the  Sheriff,  (whowas  the  Judge,) 
was  desirous  that  it  should  be  in  the  proper  custody,  which  I  apprehend  would  be  that  the 
SberiiT  Clerk.  In  such  a  case  he  was  desirous,  that  it  should  be  in  the  custody  of  the  Sbmff 
Derk^and  he  asked  the  Sheriff  substitute  to  direct,  that  the  pursuer  should  delivu^ittothepn^ 
custodian,  and  accordingly  the  Sheriff,  at  the  request  of  the  other  litigant,  did  aiJcthepunaette 
return  the  petition  to  the  Clerk,  which  request  of  the  Sheriff  the  pursuer  wholly  disnqred,  ul 
in  spite     the  request  took  it  away  and  left  the  room  with  it  in  his  possession. 

I  can  have  no  hesitation  in  saying,  that  it  appears  to  me  that  the  Sheriff  in  directing  tbat 
document  to  be  returned,  was  acting  judicially,  and  in  the  course  of  the  discharge  of  bis  pn^ 
functions,  and  that  the  pursuer,'  in  so  taking  it  away  after  being  directed  to  delirer  it  u  die 
[ttuper  person,  was  guilty  of  a  clear  contempt  of  the  Court. 

I  need  not  go  iu  detail  through  all  the  other  statements  which  are  averred  in  these  coIld^ 
scendences,  with  the  exception  of  some  two  or  three  which  immediately  follow,  because  a  nev 
case  is  alleged  in  what  immediately  follows,  namely,  in  the  4th  condescendence.  That  is  lose 
of  malice  against  Mr.  Thomson,  the  Sheriff  substitute,  when  he  was,  whether  rightly  or  vraoglf, 
exercising  his  jurisdiction  in  the  matter.  It  states  the  matter  thus:  The  Sheriff sabstitiite 
Thomson  took  offence  at  the  pursuer  for  not  handing  the  petition  to  the  Clerk  for  the  porpue 
aforesaid,  and  actuated  by  malice  and  ill-will  towards  the  pursuer,  and  with  the  des^  of  iDjuiia; 
the  pursuer  in  his  feelings,  credit,  and  reputation,  resolved  illeg^ly  to  effect  his  purpose  tqr 
having  bim  aj^rehended  on  a  process  caption.  With  this  view  the  defender,  the  said 
Comrie  Thomson,  actuated  as  atwesaid,  wrongfully,  illeraUy,  maliciously,  and  wlthoai  pralHUe 
caus^  instructed  the  said  William  Daniel,  as  Sheriff  Clerk  Depute  aforesaid,  to  otKais  nd 
execute  a  process  caption  gainst  the  pursuer  (or  the  recovery  of  the  foresaid  petition.  The  aid 
William  Daniel,  in  compUance  with  the  instructions  thus  wrongfully  given,  wroDgfolly  nd 
illegally  caused  an  application  or  complaint  for  a  process  caption  to  be  prepared,  which 
signed  and  handed  to  the  said  John  Comrie  Thomson.  The  said  application  or  compUinc  is  ui 
the  following  terms  : — "  The  Clerk  complains  of  John  Watt,  junior,  Advocate  in  Aberdeoii  far 
not  returning  the  above  process,  and  craves  caption  for  recovery  thereof,  in  commoo  fono.'' 

Then  it  is  important  to  take  the  next  condescendence  in  connexion  with  this.   The  fifth  coo- 
descendence  says — "  The  said  complaint  was  so  handed  to  the  said  John  Comrie  Thomson,  within  . 
a  few  minutes  after  defender  had  left  the  room,  as  mentioned  in  article  3  hereof,  with  thepeciQi"  \ 
in  his  possession,  and  the  said  John  Comrie  Thomson  immediately,  in  the  absence  of  the  pursuer, 
who  was  ignorant  of  any  such  application  having  been  made,  or  intended  to  be  made,  and  in  tiu  , 
knowledge,  that  no  intimation  or  notice  of  any  kind  had  to  be  given  to  the  pursuer  of  any  mtcft- 
tion  to  present  the  said  complaint,  or  of  what  was  craved,  and  without  directingany  suchintiou- 
tion  or  notice  to  be  given  to  the  pursuer,  subscribed  a  warrant  of  imprisonment  or  process  (s^>- 
tion  for  the  pursuer's  apprehension  and  imprisonment,  in  the  following  terms:  *Eo  dU. — Gntfi 
warrant  to  officers  of  Court  and  their  assistants  to  search  for,  seiz^  and  apjvehend  the  peKoa  a 
the  said  John  Watt,  jun.,  and  commit  him  prisoner  to  the  gaol  of  Aberdeen^  thaeia  to  be 
detained  till  the  return  Of  the  above  process,  or  tiU  he  be  ou^erwise  liberated  m  duecouscot 
Uw.*" 

Now  really  these  4th  and  5th  condescendences  contain  the  substance  of  the  whole  matter,  im 
tiie  question  is,  whether  or  not,  in  this  case,  the  matter  is  brought  within  the  case  of  HanoUa 
V.  Anderson,  which  very  strongly  resembles  this  case  in  many  particulars,  and  whether  or  Mt 
the  learned  Judges  in  the  Court  below  are  right  in  deciding,  that  here  the  Sheriff  wasactiiigui 
the  discharge  of  bis  judicial  duty,  and  that  there  is  not  charged  against  him,  by  way  of  miscoo- 
duct  in  the  course  of  his  judicial  duty,  any  such  malice  as  would  authorise  the  Court  to  come  U 
any  conclusion  against  the  Sheriff,  finding  him,  in  case  they  should  consider  the  process  itself  to 
be  irregular,  to  have  been  guilty,  although  acting  in  his  judicial  capacity,  of  acting  »ith  malice 
in  such  a  manner  as  to  take  him  out  of  that  protection  which  would  otherwise  be  afforded  his 
as  a  Judge  in  the  exercise  of  his  judicial  duty. 

Now  in  the  case  of  Hatnillon  v.  Anderson  there  was  a  charge  of  malice,  as  there  isinthiscast 
a  charge  of  malice,  but  what  was  thought  by  this  House  in  the  case  of  Hamilton  s.AnJtm^ 
was,  it  is  not  sufficient  to  have  simply  malice  charged  without  any  averment  or  description wbii' 
ever  to  shew  what  it  is  that  is  meant  by  the  assertion  of  malice,  or,  as  far  as  anything 
upon  the  face  of  the  proceedings,  to  have  only  certain  malice  chained  by  the  avetmcDl  at  tbe 
£act,  that  an  order  has  been  made,  and  that  the  party  has  suffoed  inconvenience  and  daDUgt 
^m  that  order.  There  must  be  something  more  definite  than  the  mere  circumstance,  tbatr<s 
have  been  caused  to  be  arrested  as  you  say  illegally ;  that  is  all  that  it  comes  to.  You  have  been 
arrested  by  an  irregular  course  of  process,  and  you  assert  nothing  else  in  the  shape  of  ma^ 
beyond  the  mere  fact,  that  you  have  been  so  arrested  unduly  and  irregularly.  The  two  coaw- 
scendences  contain,  in  reaUty  and  in  substance,  nothing  more  than  this.  The  tmly  suggc$ii|^ 
of  malice  is,  that  Mr.  Thomson  was  offended  with  the  pursuer  for  not  hamdingUie  P^t'o"'"^ 
Clo'k  as  ordered.  No  doubt  that  might  seem  very  wrong  and  improper,  and  1  suppose  hevoB"' 


Digitized  by 


WATT  V.  THOMSON.      [Z.  HatiuHey  Z.  Cj  1833 


desire  to  lead  us  by  that  assertion  to  this  conclusion,  that  Mr.  Thomson,  the  Sheriff  substitute, 
wkboot  cause  of  any  description,  chose  to  take  offence  at  the  pursuer's  conduct,  and  maliciously 
to  revenge  himself  upon  the  pursuer  for  conduct  which  had  offended  him,  without  any  other 
itsignable  cause  or  reason  for  his  coming  to  such  a  conclusion  than  what  he  came  to,  namely, 
that  it  was  proper  to  issue  a  process  caption.  But,  on  the  other  hand,  if  you  take  this  view,  that 
the  pursuers  conduct  was,  as  the  Court  below  held,  and  as  I  myself  must  distinctly  conclude, 
most  unjustifiable,  and  that  he  was  guilty  of  very  gross  contempt  of  Court  in  removing  that 
vhich  he  was  bound  not  to  remove,  and  in  subsequenUy  walking  away  with  the  petition  when  he 
was  ordered  by  the  person  who  bad  authority  to  order  him  to  return  it,  then  the  offence  that  the 
|vlge  takes  at  such  conduct  was  a  very  just  offence,  and  was  simply  such  offence  as  every  Judge 
m  the  discharge  of  his  duty  to  the  public  ought  to  take  at  an  irregularity  committed  in  the  facQ 
of  the  Courts  and  when  the  malice  which  is  said  to  arise  in  the  mind  of  the  Judge  is  simply 
fiODI^  with  this  allegation  of  offence  at  the  conduct  of  the  pursuer,  the  malice  is  simply  reduced 
to  this,  that  the  Judge,  acting  judicially,  coming  to  the  conclusion,  that  a  very  gross  contempt  of 
Court  had  been  committed  in  his  presence,  and  being  justly  offended  at  that  act,  took  this  mode 
4f  puaishiog  the  offence,  which  the  pursuer  avows  to  be  an  irregular  mode. 

Now  if  this  charge  of  malice  is  simply  reduced  to  such  a  position  as  I  have  now  endeavoured 
to  describe,  then  the  case  comes  distinctly  within  Hamilton  v.  Anderson,  and  the  cha^  of 
valice  so  made  will  not  at  all  affect  the  course  which  the  Court  ought  to  take  with  reference  to 
the  protection  of  a  Judge  simply  exercising  his  judicial  functions.  That  the  proceeding  that  he 
look,  namely,  as  is  averred,  or  instructing  his  clerk  to  make  an  application  for  the  process  cap- 
6(Ht,  is  one  that  was  done  also  in  his  judicial  capacity,  is  quite  clear,  because  it  is  stated,  that  all 
tiiis  took  place,  the  instruction  was  given,  and  the  complaint  itself  was  handed  in  to  the  Sherifi 
who  gave  the  instructions,  as  is  averred,  within  a  few  minutes  after  the  defender  left  the  room. 
It  was  clearly,  therefore,  all  a  part  of  one  and  the  same  judicial  transaction.  The  Court  had 
not  risen,  the  Court  was  still  sitting,  and  the  Court  conceived,  that  the  most  proper  way  to  repos- 
sess its  officer  of  the  document  which  had  been  abstracted,  was  to  take  the  course  which  was  here 
suggested.  Having  bad  an  application  made  to  him  for  a  process  caption,  and  that  being 
handed  to  him,  the  Sheriff  judicially  signed  that  document,  and  accordingly,  upon  that  applica- 
tnn  being  made  to  him,  and  that  document  being  so  signed,  it  was  placed  in  the  hands  of^  those 
«iio  afterwards  executed  it— of  which  execution  and  arrest  tiie  pursuer  complains.  There  seems, 
therefore,  to  be  nothing  whatever  in  this  case  'disdnguishing  it  from  the  case  of  Hamiltm  v. 
Amiinon. 

I  do  not  read  the  subsequent  passages  from  the  condescendence,  because  I  can  state  them  so 
easily  without  reading  them,  that  it  is  not  necessary  to  detain  your  Lordships  by  reading  them 
verbatim.  They  only  amount  to  this,  that  intimation  ought  to  have  been  given,  before  such  a 
process  as  this  of  process  caption  is  resorted  to ;  that  the  process  caption  being  a  mode  of 
obtaining  possession  of  a  record  which  has  been  improperly  detained,  the  usual  course  seems  to 
be  this,  according  to  the  statements  made  in  the  condescendence,  that  any  person  desiring  to 
have  a  record  from  the  hand  of  the  proper  custodian,  the  Sheriff  Clerk  applies  fot  this  process, 
and  hands  in  his  receipt  in  return  for  it,  and  when  he  has  handed  in  a  receipt  in  return  for  it,  if 
it  is  afterwards  retj^uired  again  by  tbe  Sheriff  Clerk,  the  Sheriff  Clerk  sends  him  an  intimation  or 
notice,  that  he  desires  to  have  it,  and  if  it  has  been  wrongly  or  improperly  detained,  he  will  pro- 
baUy  send  at  the  same  time  with  the  notice  that  he  requires  to  have  it,  a  notice,  either  at  the 
Hne  time  or  afterwards,  saying;,  that  if  it  is  not  delivered  within  such  a  time  as  he  specifies  in 
hii  notice,  a  process  caption  wiU  be  taken  out,  and  that  widiout  such  an  intimation  having  been 
iJven  a  process  caption  should  not  be  taken  out  That  being  the  averment,  it  is  further  avmed, 
that  the  Sheriff  suDsdtate  well  knew,  that  no  such  intimation  had  been  ^iven ;  and  then  we  were 
referred  both  by  Sir  John  Karslake  uid  by  Mr.  Will,  who  followed  him,  to  a  passage  in  Lord 
Cowan's  judgment,  upcm  which  they  very  strongly  relied,  in  which  the  learned  Judge  seems  to 
have  said,  tint  had  it  been  made  to  appear,  that  the  Sheriff  substitute  was  aware  of  the  fact  of 
an  indmation  not  having  been  given,  and  therefore  the  application  for  the  process  not  being 
t^ular,  it  might  have  made  a  difference  in  the  case.  It  was  said,  and  so  far  said  with  justice, 
that  if  the  averments  are  very  carefully  looked  into,  you  do  find  an  averment,  that  an  intimation 
*u  not  given,  and  you  do  find  an  averment,  that  the  Sheriff  substitute  was  aware  of  the  facts 
■tated  in  the  preceding  condescendence,  that  being  one  of  the  facts  so  stated,  and  that,  therefore, 
he  was  in  the  position,  in  which  Lord  Cowan  said,  that  if  he  had  been  placed,  it  might  have  made 
1  difierence  in  his  opinion.  I  wish  to  assign  every  possible  weight  to  that  learned  Judge's 
opinion,  but  whatever  weight  we  may  assign  to  it,  it  appears  to  me,  that  there  is  nothing  in  this 
circn instance  to  make  this  case  different  in  any  way  from  Hamilion  v.  Anderson.  If  it  ^  possi- 
ble, that  the  Sheriff  substitute  may  be  wrong  (I  do  not  wish  to  express  an  opinion  upon  that  part 
of  the  case  any  more  than  the  learned  Judges  did  in  tbe  Court  below)  in  directing  this  process 
to  be  served  under  the  circumstances  here  stated  without  this  intimatitm  having  been  given,  it 
>ppean  to  me  to  main  no  differaice  in  the  case,  provided  he  did  what  he  did  in  his  judidal 
opuity,  u  it  seems  plain  to  me  that  be  did.  Seeing  before  his  own  eyes  a  great  wr<»g 
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committed,  he  did  not  take  the  course  that  he  might  have  taken  of  immediately  c<HiuiiittiDgdKpiir- 
suer  on  the  spot,  but  witbin  a  few  minutes  after  the  person  unlawfully  abstracted  this  docmtent, 
he  took  judicial  proceedings  to  have  it  recovered,  he  sitting  there  judicially  and  before  the  jadicial 
sitting  was  over ;  and  whether  the  whole  proceeding  was  right  or  wrong,  I  apprehend,  makes  no 
difference  whatever  to  the  position  of  the  Sheriff.  If  it  was  right,  of  course  he  wasMlyjusofied; 
if  it  was  wrong,  the  proper  course  was  to  appeal  from  the  order  and  obtain  a  revenal  of  the 
order.  Supposing  the  order  had  been  reversed,  would  the  SberifT  have  been  answoaUe? 
Clearly  not.  If  the  Sheriff  was  not  answerable,  you  get  this  consequence  following  from  it,  m. 
that  whatever  the  result  of  the  process  of  reduction,  he  is  not  the  custodier  of  the  docunKiii,and 
he  has  no  interest  in  the  document  It  is  a  matter  of  entire  indifference  to  him  vbetberitsbnds 
or  whether  it  is  reduced.  If  it  be  reduced,  he  will  not  be  Uable  in  the  other  part  of  the  actian 
which  seeks  damages.  If  it  stand,  of  course  there  is  an  end  of  the  case.  Therefore,  tiking  die 
case  either  the  one  way  or  the  other,  the  Sheriff  has  no  interest  whatever  in  the  proceeding  dial 
has  taken  place. 

I  think,  therefore,  as  regards  this  case  of  IVa/t  v.  Thomson,  the  House  will  probably  come  to 
the  conclusion,  that  it  will  be  right,  that  the  interlocutors  complained  of,  so  far  as  they  are  coat- 
plained  of,  (and  both  of  them  are  complained  of  in  toio  in  this  proceeding,)  should  be  afBnml, 
and  that  the  appeal  should  be  dismissed,  and  dismissed  with  costs. 

As  regards  the  position  of  the  other  two  defenders^  it  appears  to  me,  I  confess,  though  1 107 
much  regret  it,  that  we  are  under  the  necessity  of  holding  our  hands.  And  what  is  disclosed  do 
the  face  of  the  condes:endence  entitles  me  to  say,  that  I  regret  it,  because  one  would  wiUinglT 
have  had  the  case  brought  to  an  early  conclusion.  The  two  other  defenders  are  Mr.  Da^ 
who  is  called  the  Sheriff  Clerk  Depute,  and  Mr.  Ligertwood,  who  is  the  Sheriff  Qerk.  Thecaie 
against  them  stands  thus,  according  to  the  condescendence :  There  is  no  malice  averred  aiaisit 
either  Mr.  Ligertwood  or  Mr.  Daniel;  and  the  course  of  the  m-oceedings was  diis,thuilie 
Sheriff  substitute,  Mr.  Thomson,  instructed  Mr.  Daniel,  the  Sheriff  Clerk  I>epute,  as  dleco■d^ 
scendences  say,  to  make  an  application  upon  which  this  process  caption  was  issued.  Then  iht 
process  itself  is  in  dispute,  and  it  cannot  be  said,  as  in  the  case  of  Mr.  Thonum,  diatltBi 
matter  of  indifference  to  these  defenders  whether  or  not  it  will  be  set  aside  or  maintained,  beooe 
I  apprehend  it  is  clear,  that  if  it  were  to  be  set  aside,  they  would  not  find  themselras  in  the  pes- 
tion  in  which  Mr.  Thomson  found  himself,  namely,  in  the  position  of  a  Judge  exercising  lus 
^dicial  duty,  and  in  the  course  of  his  judicial  duty  directing  that  which  be  thought  right  and 
just  to  be  done,  and  which  was  to  be  dealt  with  on  appeal,  and  as  to  which,  as  regaidii^  hin 
personally,  he  had  no  other  interest.  I  apprehend,  that,  when  parties  who  apply  for  proceu  and 
execute  process  which  results  in  the  arrest  of  the  persons  agamst  whom  the  process  vas  issned 
are  sued  in  respect  of  such  process,  their  only  defence  is  the  order  and  direction  onder  vliidi 
they  acted,  and  if  that  order  and  direction  fail,  that  is  to  say,  if  that  order  be  reversed  on  appeal, 
or  if  by  action  it  be  reduced — I  use  the  expression  "appeal "  as  being  the  more  common  jAnse 
in  this  country;  it  seems,  that  a  similar  order  is  obtained  in  Scotland  which  is  called  by  die 
name  of  reduction — if  that  document  be  out  of  the  way,  then  the  persons  who  have  acted  tmder 
that  document  have  no  longer  anything  upon  which  they  can  rely  for  their  defence.  Tfaeref<n, 
it  is  all-important,  that  it  should  be  established,  that  that  which  has  been  done  has  been  r^okilT 
and  properly  done.  It  is  not  enough  to  say,  that  it  is  dtme  judicially,  and  tbat  it  is  immaterial, 
so  long  as  it  is  done  judicially,  whether  it  be  regular  or  not^  because  if  it  fiuls  under  any  ciroun- 
stances,  they  may  (it  is  unnecessary  to  say  more  than  that  they  may)  be  made  liable  in  danu^ 

Now  in  this  case  we  arc  not  in  a  position  in  which  we  can  see  as  clearly  as  in  the  case  of  the 
action  of  reduction  against  Mr.  Thomson,  that  in  no  possible  state  of  circumstances  can  die 
defenders  be  made  answerable  in  a  subsequent  proceedmg.  They  make  oat  a  very  good  cu^ 
and  I  am  as  far  as  the  learned  Judges  in  the  Court  below  were  from  expressing  anr  (qjinica 
adverse  to  the  case  of  Messrs.  Daniel  and  Ligertwood.  But,  on  the  other  hand,  it  is  impossibk, 
or  at  all  events  it  is  hardly  right,  at  this  stage  of  the  cause,  to  say,  that  the  whole  proceedii^ 
should  be  arrested  on  those  grounds  which  led  this  House  in  the  case  of  NamiltOH  v.  Andmm 
to  arrest  the  proceeding  in  order  to  save  useless  litigation  and  expense.  The  case  o(  Ham^ 
V.  Anderson  at  all  events  furnishes  no  authority  to  the  contrary,  and  I  apprehend,  that  in  diis 
case,  where  the  result  of  the  action  may,  in  circumstances  which  may  possibly  arise,  (accordii^ 
to  the  condescendences  which  are  here  set  forth,  and  upon  which  alone  you  can  proceed,} 
such  as  to  create  a  liability  on  the  part  of  the  defenders,  it  is  not  now  proper  or  right,  thaive 
should  take  upon  ourselves  to  decide  upon  the  merits  of  the  case  at  this  stage  the  ioqviT 
before  the  record  has  been  closed,  and  before  the  parties  have  proceeded  to  the  proof  in  Of 
case,  because  the  difficulty  which  will  arise  is  this :  If  we  so  decide  in  this  case,  undoubtedlftf 
would  be  an  important  [decedent,  as  Hamilton  v.  Anderson  has  furnished  a  very  useful  preoa* 
ent  in  this  case,  but  that  would  form  a  precedent  for  attempts  being  made  in  ahnost  evor 
description  of  case  to  raise  prematurely  an  issue,  and  to  have  it  not  imally  determined  in  the 
canse,  but  to  bring  it  to  a  hearing,  and  obtain  a  determination  upon  it  without  a  due  mrat^aWB 
of  die  case^  and  a  due  administracion     justice  as  betireen  dw  parties.   The  courts  of  b*  ■ 
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ScDtUnd  have  thought  it  right,  that  this  case  has  not  come  to  the  stage  to  which  it  should  be 
coDducted  before  judgment  can  be  arrived  at  upon  the  matter  between  the  parties.  I  think  the 
plaiQ  point  of  difference  between  this  case  of  Ligertwood  and  Daniel  and  the  case  of  Thomson 
IS  this :  Those  two  defenders  had  no  judicial  functions  to  perform.  Their  functions,  whatever 
dtey  were»  were  simply  ministerial  Those  ministerial  functions  depended  upon  the  validity  of 
Ae  authority  under  which  they  acted,  and  if  the  validity  of  that  authority  should  fail  them,  they 
may  he  subject  to  the  consequences  of  their  acts,  however  well  intended  they  may  have  been  in 
iheiT  proceedings,  and  however  free  from  the  malice  charged  against  them.  It  appears  to  me, 
ttcrefore,  that  we  are  under  the  necessity,  though-in  many  respects  I  regret  it;  or  holding  our 
kuds,  and  staying  our  judgment  as  to  what  may  be  the  ultimate  result  of  the  proceedings 
tgunst  Mr.  Ligertwood  and  Mr.  Daniel,  and  we  are  compelled,  therefore,  to  dismiss  the  appeal, 
md  dismissing  the  appeal,  it  is  right  to  dismiss  it  with  costs. 

Lord  Colonsay.— My  Lords,  the  first  case  is  that  of  Mr.  Thomson,  and  it  appears  to  me, 
that  the  judgment  of  the  Court  below  in  the  case  of  Mr.  Thomson  is  well  founded.  I  think  it 
qidie  cl^r,  that  in  this  matter  Mr.  Thomson  was  acting  judicially.  I  cannot  entertain  the 
(^nioo,  that  there  was  no  depending  process,  in  the  sense  in  which  that  term  is  intended  to  be 
imderstood  on  the  record.  The  parties  were  at  issue  as  to  whether  there  should  be  an  ipterim 
interdict  granted.  That  issue  was  raised  in  this  way:  The  appellant  had  presented  a  petition 
ksking  for  an  interdict.  The  solicitor  for  the  other  party,  Mr.  Duncan,  had  lodged  a  caveat, 
which  was  a  notice,  that  in  event  of  a  petition  being  presented  asking  for  an  interdict,  he  desired 
to  be  heard  before  any  such  interdict  was  granted.  The  petition  was  presented.  Mr.  Duncan 
got  notice  to  attend,  and  he  did  attend  for  the  purpose  of  opposing  the  prayer  of  the  petition. 

Now,  I  see  it  stated  in  the  case  of  the  appellant,  that  Mr.  Duncan  was  heard  on  -his  caveat.  I 
do  not  know  exactly  what  that  expression  is  intended  to  convey,  but  certainly  he  was  not  heard 
ttpoD  the  question,  whether  the  caveat  was  right  or  not,  but  only  as  to  whether  the  prayer  of  the 
petidon  should  be  granted.  There  might  have  been  a  question  raised  as  to  the  caveat,  whether 
tt  had  been  duly  lodged  and  so  forth,  but  the  question  that  was  raised  was  upon  the  petition, 
and  acandingly  Mr.  Duncan,  the  solicitor  on  one  side,  and  Mr.  Watt  on  the  other,  in  presence 
of  the  Sheriff  and  the  Sheriff  Oerk  who  attended  the  Sheriff,  both  parties  were  heard.  Heard 
vpon  what?  Not  upon  the  right  to  maintain  the  caveat,  but  upon  the  merits  of  the  petition,  as 
or  as  the  application  for  an  interdict  went.  Surely  that  was  pending  process  as  much  as  any- 
could  be  in  the  sense  in  which  you  have  to  consider  it  here.  "Depending  process"  or 
"depending  action"  are  phrases  used  in  different  senses  with  reference  to  different  courts  and 
pioceedings.  Mr.  Will  in  his  argument  said,  that  a  process  is  not  a  depending  process  in  the 
Court  of  Session  till  after  certain  steps  have  been  taken  in  the  Court  of  Session,  but  I  do  not  so 
understand  it.  A  summons  executed  without  ever  having  been  brought  into  Court  at  all  is  a 
depending  process  for  which  diligence  may  proceed.  It  is  dependent  upon  circumstances.  Now 
bere,  when  there  is  a  great  contention  between  the  parties,  each  appearing  by  his  procurator 
debating  the  point,  and  the  Sheriff  ultimately  deciding  it,  I  cannot  doubt,  that  it  is  to  be  regarded 
as  a  depending  process.  Then,  in  hearing  and  disposiSg  of  the  case,  Mr.  Thomson  was  acting 
judicially,  and  in  writing  out  a  judgment  upon  the  petition,  according  to  the  proper  and  regular 
course  having  heanl  and  disposed  of  the  case,  be  was  entitled  to  have  laid  before  him  the  docu- 
ment 00  which  he  had  pronounced  his  deliverance.  The  Qerk  of  the  Court  was  the  custodier 
of  that  documenL  He  wished  to  have  the  document,  but  Watt  insisted  that  he  should  not  have 
iii  ud  he  says  he  withdrew  himself  with  the  document  in  his  pocket.  That  was  not  a  judicial 
pnceeding !  The  Court  was  entitled  to  have  the  document  brought  back.  The  Sheriff  Clerk 
ns  the  proper  party  to  have  it  Steps  were  taken  to  get  it  back.  Application  was  presented 
for  what  is  called  a  process  caption,  which  is  the  usual  mode  of  enforcing  the  return  of  a  process, 
ud  the  words  "  process  caption  '*  are  the  very  words  used  in  an  application  to  compel  the  return 
of  a  process.  The  process  caption  itself  gives  authority  to  apprehend  till  the  process  is  returned. 
I'ov,  in  granting  a  process  caption,  I  have  no  doubt  the  Judge  acts  judicially,  and  therefore  the 
whole  question  here  is,  whether  there  be  ground  laid  for  such  malice  as  would  be  chargeable 
tgunst  the  Judge  acting  judicially.  I  see  nothing  stated  in  the  nature  of  malice  here,  except  that 
•hich  is  alleged  of  the  circumstances  that  occurred  as  to  his  taking  offence  at  Mr.  Watt  s  pro- 
ccedbgs,  which  was  exactly  the  thing  we  had  a  right  to  expect.  He  had  offended  against  the 
procedure  of  the  Court  by  carrying  away  the  document  against  the  direction  of  the  Sheriff.  I 
^uok  there  is  here  a  want  of  statement  of  anything  that  could  take  the  Sheriff  out  of  the  shield 
protects  him  in  his  judicial  capacityi  and  that  there  is  therefore  no  ground  for  maintaining 
lUs  action  as  against  him. 

There  may  be  circmnstances  in  the  proceedings  which  in  themsdves  are  unusual,  but  I  do  not 
think  they  are  matters  which  affect  the  position  of  the  Sheriff,  who  was  acting  judicially.  I 
therefore  -qmte  conjcur  in  the  judgment  which  has  been  pronounced  by  the  Court  below  with 
Kfereace  to  the  case  of  Mr.  Thomson  ;  that  is  a  judgment  finding  in  terras,  that  this  pleading  did 
MUy  any  mimd  on  which  he  could  be  responsible,  and  therefore  dismissed  the  action.  Tliecase 
tr  ths  Shoiff  Clerk  stands  in  some  respects  in  a  different  position.  X  cannot  liold,  that  the  Sheriff 
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Gerk  is  to  be  regarded  as  acting  judicially.  He  vas  acting  ministerially — acting  perhmps  under 
the  direction  of  the  Sheriff,  but  I  cannot  hold,  that  he  vas  undw  the  protection  or  the  Sheriff's 
judicial  character.  But  still  the  question  may  be  raised,  whether  there  are  alleged  against  lum 
any  grounds  on  which  this  action  can  be  allowed  to  remain  in  force.  Now,  the  poution  of  tbe 
action  is  this  :  It  contains  conclusions  for  reduction  and  also  conclusions  for  damages.  Tbe 
object  of  the  reda:tion  is  to  take  out  of  the  way  the  warrant  on  which  subsequent  procedure  uiajr 
take  place.  But  in  all  actions  of  reduction  there  is  a  demand  made  on  the  party  to  prodnoe  the 
document  sought  to  be  reduced.  That  demand  ought  to  be  directed  against  the  proper  custodier 
of  the  document.  Now  the  Sheriff  Clerk  is  the  proper  custodier  of  the  document  He  is  called  on 
to  produce  it.  If  no  grounds  are  alleged  by  the  party  who  calls  upon  him  to  produce  it,  be  mxf 
resist  the  production,  and  the  action  may  be  diacniised  at  that  stage.  But  it  is  unusual  at  tbat 
stage,  especially  if  the  demand  for  the  production  of  the  document  is  followed  up  byconclnsoos 
^  another  kind,  as  in  this  case.  The  usual  mode  of  proceeding  is  this,  that  the  custodier 
produces  the  document ;  he  satisfies  production.  That  is  merely  a  preliminary  stage  of  the 
procedure,  and  then,  after  the  production  is  satisfied,  the  narties  have  an  opportunity  of  uaiaat 
their  full  statements  of  record,  and  having  made  those  full  statements  of  record,  the  Conn  will 
then  judge  whether  there  is  such  relevancy  in  tbe  case  stated  as  that  they  ought  to  send  it  to  trial. 
The  Court  below  seem  to  have  been  of  opinion,  that  it  was  not  clear  here,  tbat  tbere  may  not 
arise  such  a  question,  and  I  do  not  wish  to  express  any  opinions  on  the  allegations  made  by 
Watt.  I  do  not  say,  that  I  do  not  entertain  some  opinion  upon  them,  but  I  should  like  to  ixn 
the  statements  of  the  parties  more  fully  developed  before  I  express  any  opinion.  I  therHbreas* 
not  think,  that  the  Court  below  were  wrong  in  their  desire  to  hear  more  about  this,  and  to  hot 
the  statements  of  the  parties  more  fully  developed  before  they  dismissed  the  action.  The  alle- 
gation of  want  of  notice  is,  perhaps,  the  more  important  of  the  allegations,  and  it  seems  to  be 
coupled  (not  very  clearly,  but  a  further  record  may  make  it  more  clear)  with  an  allegation 
general  practice  and  other  circumstances,  which  may  go  to  make  it  mcK'e  important  perhaps  than 
it  appears  at  first  sight  to  be.  But  if  we  were  to  deal  with  the  case  now,  by  dismissing  thistction 
as  regards  the  Sheriff  Clerk,  we  should  be  shutting  the  door  against  any  action  of  the  kind,  vitk- 
out  having  the  full  light  that  may  perhaps  be  shed  upm  the  matter,  If  a  further  record  is  made. 
I  therefore  concur  in  the  course  recommended,  that  this  appeal  dso  should  be  dismissed  viA 
costs^ 

'  Lord  Cairns. — My  Lords,  in  the  first  of  these  cases  which  your  Lordships  have  heard,  the 
question  which  was  presented  to  your  Lordships  for  consideration  in  the  nrst  instance  *i% 
whether  the  petition  for  an  interdict,  which  was  the  origin  of  the  whole  of  this  litigaticn, « 
really  a  part  of  a  process  depending  in  Court.  Upon  that  point  I  entertain  no  doubt  Tbe 
petition  was  an  application  to  a  judicial  officer  for  the  exercise  of  his  judicial  power.  Tbe  jeJtf 
against  whom  that  power  was  to  be  exercised  had  notice  of  the  intention  to  |n-esent  the  petiboeL 
He  in  his  turn  presented  a  caveat,  praying  to  be  heard  should  the  petition  be  offered  to  the  Court 
And  so  far  as  the  petition  and  the  statement  upon  it  were  concerned,  the  parties  had  actiuUf 
joined  issue  upon  the  record,  and  bad  been  heard  upon  these  statements.  The  result,  there- 
fore, was  this,  that  on  the  one  hand  the  petitioner  whose  petition  had  been  dismissed  had  a  right 
of  appeal  from  tbe  order  that  had  been  made  upon  bis  petition,  and,  on  the  other  hand,  tbe 
party  against  whom  the  petition  was  directed  had  the  right  of  having  it  placed  upon  record,  that 
with  regard  to  the  statements  in  that  petition  he  had  been  held  to  be  right  and  the  petitioner 
wrong,  and  it  appears  to  me,  that  the  Court  itself  also  had,  as  a  matter  of  duty,  the  oblation  of 
taking  care  that  a  judicial  onler  of  tbat  kind  pasung  upon  a  petition  of  this  sort  should,  in  sane 
way  or  other,  be  recorded  in  the  Court,  and  that  the  petition  should  therefore  be  detained  is 
Court  for  that  purpose. 

I  do  not  stop  to  advert  to  what  was  said,  that  the  petitioner  himself  wished  to  viAdn^bH 

Eetition.  I  think  the  time  was  too  late  to  make  any  application  of  that  kind.  "Whta  the  petiti« 
ad  been  heard  and  the  order  passed  upon  it,  it  was  out  of  the  power  of  the  petitioner  to  viA- 
draw  his  petition.  I  therefore  think  your  Lordships  will  have  no  doubt  or  hesitation  in  bc^diifi 
that  this  was  the  case  of  a  process  in  Court,  which  had  become  one  of  the  documents  of  tbe 
Court,  and  ought  to  have  been  treated  as  such. 

Then,  if  your  Lordships  take  that  view  of  it,  let  us  observe  for  a  moment  what  was  done.  Tbe 
petitioner,  as  I  said,  claimed  the  right  to  withdraw  his  petition  ;  he  claimed  the  right  not  <MiIy  w 
withdraw  it  as  a  process,  but  to  carry  it  away  out  of  the  Court.  That  was  objected  to  by  tbe 
Judge.  The  Judge  said — I  think  very  properly — that  it  was  one  of  the  documents  of  the  Cwrt 
and  ought  not  to  be  taken  away.  Notwithstanding  that  remonstrance,  the  petitioner,  I  nught 
almost  say  forcibly,  took  the  document  out  of  Court,  and  left  the  Court  with  the  document 

In  that  state  of  things  it  appears  tome,  I  might  almost  say  beyond  all  doubt,  that  it  vasacue 
In  which  the  Judge  ought  in  his  judicial  capacity  to  have  made  some  order  or  other  tqwn  Ute 
subject.  It  was  a  matter  that  could  not  possibly  be  allowed  to  rest  as  it  then  stood.  Itww 
boimden  duty  of  the  Judge  to  take  steps,  and  I  think  he  would  have  Cukd  in  his  duty  if  behaa 
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Mt  in  some  way  or  other  taken  steps  by  means  of  the  exercise  of  his  judicial  power  to  hare  that 
donmeiit,  so  improperly  taken  away,  brought  back  to  the  Court- 
Now  let  tts  consider,  in  the  next  place,  what  is  the  averment  with  reference  to  the  question  of 
Judge  being  actuated  by  malice  in  what  he  appears  afterwards  to  have  done.  It  is  said,  that 
Aeorder  which  he  made,  he  made  maliciously,  because  he  was  offended  at  the  conduct  of  the 

riiioner  in  withdrawing  the  peciiton.  I  treat  these  averments  as  perfectly  idle  and  unmeaning, 
is  well  settled,  that  the  mere  introduction  of  the  word  "maliciously"  will  not  be  sufficient, 
nles!  you  shew  facts  fro  n  which  you  are  entitled  to  conclude,  that  there  was  malice  in  the  mind 
of  the  Judge.  And  as  to  saying,  that  in  this  case  the  Judge  was  offended  at  the  misconduct  of 
fte  petitioner  is  simply  saying,  that  grounds  existed  in  the  mind  of  the  Judge  leading  him  to  make 
flie  order  which  he  afterwards  made.  But  then  it  is  said,  that  in  the  order  that  was  made  there 
*ii  irregularity,  or,  as  it  has  been  called  in  the  argument,  "  illegality  " — a  word  which  I  think 
■Knewhat  confuses  the  case,  and  is  a  word  not  so  good  as  the  word  "irregularity."  Now 
«e  start  with  this,  that  it  was  a  case  in  which  it  was  necessary  and  proper,  that  a  judicial  order 
Aoald  be  made,  and  that  there  is  no  malice  properly  averred  to  have  existed  in  the  mind  of  the 
J^S^   We  have  therefore  to  consider  nothing  but  the  question  of  irregularity. 

Now  the  two  points  of  irregularicy  which  are  relied  upon  are  these— ^^rr/,  it  is  said,  supposing 
^  petition  to  be  a  process  in  Court,  no  receipt  bad  been  given  when  it  was  taken  ont  t^  Court 
No  rec«pt  cenainly  had  been  given,  because  it  was  taken  away  forcibly  and  against  the 
protestation  of  the  Judge,  and  the  idea  of  giving  a  receipt  would  have  bsen  at  variance  entirely 
with  what  actually  occurred  in  Court.  Although  I  do  not  think  it  necessai^,  for  reasons  which 
I  will  sute  hereafter,  that  we  should  decide  in  this  case  on  the  question  of  irregularity  as  to  the 
BOD-existence  of  a  receipt,  it  seems  tome,  that  it  would  beabsnnl  to  treat  it  as  a  grave  question. 
For  my  own  part,  I  have  no  doubt  at  all  in  saying,  that  I  think  the  absence  of  a  receipt  in  no  way 
■ade  the  proceeding  by  process  caption  an  improper  or  irregular  proceeding. 

Bat  then  the  next  alleged  irregularity  is  this ; — It  is  said,  that  the  petitioner  had  no  notice  that 
I  process  caption  was  going  to  be  applied  for  and  issued  against  him.    Now,  on  the  one  hand, 
me  argument  is  this :  It  is  said,  that  whatever  may  have  been  the  view  of  the  petitioner  as  to  his 
rights  in  withdrawing  this  process — whatever  may  have  been  the  impropriety  of  his  conduct  in 
taking  it  away,  if  he  had  notice  served  upon  him,  that  a  process  caption,  which  is  a  proceeding 
fliat  may  result  in  impriionment,  was  going  to  be  applied  for,  he  perhaps  should  have  brought 
fte  petition  back  and  have  saved  himself  the  irksomeness  and  disgrace  of  being  put  in  confine- 
neot   On  the  other  hand,  it  is  said,  that  although  it  is  quite  proper  in  ordinary  cases  when  a 
mitor  has  rightfully  taken  a  process  out  ^  Court  giving  a  receipt  for  it  promising  to  br)n|[  it 
hack,  that  he  should  have  notice  that  a  jwocess  caption  is  going  to  be  applied  for  to  make  him 
onog  it  back  and  to  make  that  possession  which  originally  was  rightful  a  wrongful  possession, 
ilie  same  reasons  do  not  apply  at  all  to  the  case  where  a  man  has,  as  it  were,  waived  the  necessity 
fcr  notice — ^when  he  has  insisted  not  merely  upon  his  right  to  borrow  the  document,  but  his  right 
to  carry  it  away  without  any  consent  or  permission  on  the  part  of  the  Judge  or  his  clerk.  When 
be  has  done  this  in  the  face  of  the  Judge,  and  done  it  in  spite  of  the  protestation  and  order  of 
the  Judge,  it  is  said,  that  that  is  a  case  where  the  person  so  conducting  himself  has  waived  the 
necessity  for  notice,  and  that  the  case  is  ripe  in  point  of  time  for  issuing  at  once  a  process  caption 
in  order  to  bring  the  matter  to  an  issue  with  the  person  who  has  claimed  to  stand  upon  that  view 
<if  his  rights.  I  do  not  think  it  is  necessary  that  you  should  decide  which  of  these  two  arguments 
is  right,  because  if  your  Lordships  go  along  with  me  in  saying,  that  it  was  a  case  in  which  it  was 
proper  that  the  Sheriff  should  make  an  order,  and  in  which  the  order  made  by  him  was  a  judicial 
»rt,it  seems  to  me  to  follow  of  necessity,  that  the  act  of  the  Sheriff  being  a  judicial  act,  we  cannot 
bold  the  Sheriff  liable,  even  if  in  point  of  regularity  something  was  omitted  to  be  done  in  making 
that  order  which  ought  to  have  been  done.  It  would  of  course  put  an  end  to  the  position  of  all 
pHsoBS  filling  a  judicial  office  of  this  kind,  if,  in  place  of  their  orders  being  merely  liable  to  be 
Mtri^l  upon  appeal,  the  Judges  themselves  were  to  be  held  answerable  for  the  regularity  of 
orders— in  other  wtvds,  for  the  proper  exercise  of  their  judicial  powers  as  regards  the 
Rgularity  of  the  orders  that  they  might  make. 

"  xppears  to  me,  therefore,  that  the  case  at  the  very  most  is  a  doubtful  case — that  there  is  an 
^nment  which  might  be  a  very  proper  argument  if  an  appeal  from  this  order  was  before  your 
I^ships  or  before  an  Appellate  Court,  but  that  for  the  purpose  of  holding  the  Judge  liable  to  a 
Proceedmg  erf  this  kind  there  is  no  illegality  in  what  he  has  done  sufficient  to  enforce  that  liability. 
I  think,  therefore,  that  the  case  which  has  been  so  often  referred  to  of  Hamilton  v.  Andersen  is 
*  perfect  precedent  for  holding,  that  at  this  stage  of  this  suit,  the  view  should  be  taken  that  the 
Sheriff  has  no  interest  whatever  in  this  order,  that  the  production  of  it  or  the  non -product ion  of 
« is  a  matter  with  which  he  has  no  concern,  because  in  no  way  can  this  action  of  reduction  and 
tor  damages  be  made  available  against  him  for  the  consequences  of  the  order  he  has  made.  I 
tberefore  entirely  concur  with  wl^t  my  noble  and  learned  frioid  on  the  woolsack  has  proposed, 
w  the  fint  of  theM  appeals  ihould  be  dismissed  with  costs. 
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I  have  one  word  to  say  upon  the  second  of  these  appeals.  I  regret  very  mach  that  it  has  been 
brought  here.  I  think  it  would  have  been  much  better  if  the  two  gentlemen  who  are  tbe  app^ 
lants  in  the  second  appeal  had  been  content  to  allow  the  proceedings  to  go  on  in  tbe  way  in  which 
the  Court  of  Session  proposed  that  it  should  go  on  against  them.  I  am  afraid  it  mast  go  on 
against  them.  It  appears  to  me,  that  their  position  is  this  :  they  clearly  are  not  judicial  officers, 
and  if  they  justify  themselves  for  the  act  of  arresting  and  putting  into  confinement  Mr.  Watt,  thcj 
must  do  it  upon  the  ground  that  they  aaed  under  a  proper  and  regular  order.  As  ]oag  as  tl» 
order  stands  it  is  a  perfect  justification  (or  what  they  did,  but  if  the  order  is  quashed,  tbea  they 
iriU  no  longer  be  able  to  appeal  to  it  as  their  justification.  Nov  this  is  a  proceeding  iv  the 
purpose  of  quashing  tbe  order,  and  for  the  purpose  of  obtaining  damages  suppo^ng  it  should  be 
quashed. 

Nov  I  think  at  this  stage  all  that  your  Lordships  have  to  ask  yourselves,  upon  this  part  of  tbe 
case,  is — Is  there  a  question  to  be  tried  ?  If  the  allegattons  are  so  perfectly  idle  and  absuid  th^ 
you  can  say,  that  there  is  no  question  whatever  to  be  tried  as  to  the  irregularity  <tf  this  order,  tbes 
I  should  not  be  at  all  unwilling  to  say,  that  even  at  this  stage  of  tbecase  ve  might  interpose  and 
say,  that  it  was  an  idle  thing  to  reduce  an  order  upon  which  no  proceedings  for  reduction  could 
really  be  founded.  But  1  am  not  prepared  to  say  that  there  is  no  case  to  be  tried.  1  ihink  it 
better  to  abstain  from  expressing  any  view  as  to  which  of  the  two  arguments  upon  the  questiim  of 
notice  (which  really  is  the  only  question  to  be  tried)  is  the  right  one,  whether  there  ought  or  ought 
not  to  be  notice  in  this  case.  The  case  tnust  go  further,  and  therefore  I  think  it  is  better  to 
abstain  from  expressing  an  opinion,  though  I  have  an  opinion  upon  this  point  It  is  snScioit 
now  to  say,  that  it  appears  to  me,  that  the  question  is  not  altogether  so  vain  and  so  idle  as  thai 
ve  should  say,  that  there  if-  nothing  whatever  to  be  tried  upon  that  point.  1  am  the  more  led  u 
that  by  this  reason,  that  if  we  were  to  decide  now  one  way  or  tbe  other,  either  that  there  oi^ 
or  that  there  ought  not,  to  have  been  notice  before  the  process  caption  was  issued,  we  should  he 
virtually  settling  the  law,  not  only  for  this  case,  but  for  the  practice  of  Sheriff  Courts  in  the  futoR. 
Now  1  think  that  it  would  be  a  very  inexpedient  and  a  very  improper  thing  to  do  that  at  this  sage 
of  the  case  without  any  closed  record,  and  without  any  power  of  making  any  dedar^ian  in  tie 
crder  which  ve  should  pronounce.  We  have  not  now  at  this  stage  any  power  to  assoilne  tbe 
defenders  from  the  conclusions  of  thesummons.  I  think,  therefore,  however  one  may  regret  tbai 
further  litigation  should  ensue,  there  is  sufficient  allegation  here  to  prevent  our  saying,  that  tbor 
is  not  a  case  to  be  tried,  and  that  the  Court  of  Session  are  right  in  saying,  that  tbe  action  mnsl  go 
on  against  the  appellants  in  the  second  appeal. 

My  Lords,  I  reg^t  that  that  appeal  has  been  brought  her^  but  as  it  has  been  broi^t  toe  I 
think  your  Lordships  can  do  nothmg  in  it  but  dismiss  it  also  with  costs. 

IVait,  junior,  v.  Thomson,  et  al. — Interlocutor  appealed  from,  so  far  as  complained  of,  a^rmtd, 

and  appeal  dismissed  with  costs. 

L^frtwced  and  Another  v.  Wati,  junior  — Interlocutor  appealed  from,  so  far  as  com^mui  4t 

affirmed^  and  appeal  dismissed  with  costs. 

AMellants  {WatVs)  Agents,  A.  K.  Morrison,  S.S.C. ;  W.  M.  Hacon,  Fencburch  Stmt, 
\jmCiOn.— Respondent's  {Thomson's)  Agents,  Millar,  Allardyce,  and  Robson,  W.S. ;  Simsonaid 
Wakeford,  Westmmster.— ^^iZa»/'x  (Ligertwod's)  Agents,  Tods,  Murray,  and  Jamieson, 
W.S. ;  Burchells,  Westminster. 


JUNE  ao^  1870. 

Hans  George  Leslie,  Esq.  of  Dunlugas,  Appellant,  v.  Gordon  MXeoaEsi- 
of  LxKhbay,  Respondent, 

Et  i  contra. 

Obligation — Marriage  Contract — Provision  for  younger  children — Liability  of  heir  milt" 
L.,  Ihd  proprietor  of  an  estate,  by  marriage  contract  bound  himself  to  convey  the  al^ 
to  himself  in  liferent,  and  th£  heir  male  of  the  marriafn  in  fee,  also  to  secure  to  theyoia^ 
children  of  the  marriage  a  sum  t^f  £it,ooo.  At  Us  death  there  was  ho  /rre  axeaiirjr it  p7 
the  £16,000,  and  the  estate  vfos  worth  only  £i&,ooo. 

Held  (affirmiar  judgment),  That  tha  heir  maU  was  hound,  as  representimg  L.,to 
£l(},ooo  in  full  to  the  younger  children. 
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LESLIE  V.  M'LEOD. 


[Argument.]  1829 


Dtdigation — Relief— Mistake  of  fact — Family  arrangement — L.,  by  trust  disposition,  left  j^Sooo 
to  Af.f  Ais  daughter,  and  her  children,  which  deed  was  reduced  by  H.,  the  heir  of  the  marriage, 
OH  the  head  of  deathbed,  but  H.  paid  to  M.  the  same  amount  on  M.  granting  a  discharge  of  all 
claims  on  L.'s  estate.  Afterwardsit  was  discovered  that  L.  had  executed  a  marriage  contract, 
under  -which  H.  was  bound  topay  to  M.  £16,000. 

HSLD  (affirming  judgment).  That  the  £ih,ooo  was  not  exigible  until  the  j£5ooo  was  imputed 
towards  payment  pro  tanio,  the  maxim  being,  thai  he  who  seeks  equity  must  do  equity. 

This  was  an  appeal  from  interlocutors  of  the  First  Division  as  to  the  construction  of  a  marria^ 
contract.  The  late  Mr.  Leslie  of  Dunlugas  in  1820  married  Mrs.  Mary  Ramsay  or  Brebner. 
There  were  antenuptial  marriage  articles,  which  were  afterwards  carried  out  by  a  postnuptial 
ooDtract.  By  this  contract  Mr.  Leslie  bound  himself  to  convey  the  estate  of  Dunlugas  to  himself 
in  liferent  and  the  heir  male  of  the  marriage  in  fee,  and  also  to  secure  to  the  younger  children 
aC  the  marriage  ;£i6,ooa  Mr.  Leslie  died  in  1856,  leaving  one  son,  the  appellant,  and  one 
daughter,  who  had  maixied  the  respondent.  The  estate  of  Danlugas  was  valued  at  ^zZjooo^ 
and  there  was  only  about  1500  of  moveable  estate.  At  the  time  of  the  death  it  was  not  known 
Aat  the  marria^  contract  had  been  entered  into,  and  tbe  deceased  Mr.  Leslie  had  left 
a  trust  disposition,  whereby,  ai^mig  other  things,  he  left  £yyx>  to  Mrs.  M'Leod  and  her 
children.  That  sum  was  paid  accordingly,  but  afterwards  it  was  discovered,  that  there  had 
been  a  marriage  contract,  and  the  heir  at  law  reduced  the  trust  disposition  on  the  ground  of 
deathbed.  Thereupon  tbe  question  came  to  be,  what  was  the  construction  of  the  marriage  con* 
tract.  Mr.  M'Leod,  as  representing  fais  deceased  wife,  claimed  from  the  appellant  payment  of 
the  sum  of  j£i6,ooo  in  full,  on  the  ground  that  she  was  a  creditor  of  the  father  to  that  extent, 
and  that  the  appellant  was  bound,  as  representing  his  father,  to  pay  it.  The  appellant  on  the 
other  hand,  contended,  that  he  was  sot  liable,  or  at  all  events,  if  he  was  liable,  he  was  a  creditor 
of  his  father's  estate  in  the  same  sense  that  his  sister  was,  and  therefore  the  proceeds  of  the 
eaale  must  be  divided  in  the  proportion  of  ^16,000  to  ^£28,000.  The  respondent  having  raised 
an  action  against  the  appellant,  the  Lord  Ordinary  held,  that  the  true  construction  was,  that  Mrs. 
M'Leod,  the  sister  of  the  appellant,  did  not  talk.e  a  preferable  right  to  the  appellant,  but  both 
vere  mtitled  to  prove  against  tbe  father's  estate  for  their  respective  provisions.  On  reclaiming 
mt^  the  First  Division  reversed  this  finding,  and  held,  that  the  appdlant  was  bound  to  pay  the 
vhde  of  the  ^16,000 19  the  reipondents.  liiereafter  the  further  point  was  raised,  whetho:,  in 
payment  the  ^16,000^  the  appellant  was  entitled  to  deduct  the  £^300  which  had  already  been 
paid  to  the  respondents  under  the  trust  dispoudon.  The  First  Division  held,  that  the  ^£5000 
must  he  deducted  from  the  £\t,Qco.  There  was  an  appeal  and  also  a  cross  appeal  from  these 
judgments. 

Sir  R.  Palmer  Q.C.,  and  Lancaster,  for  the  appellant. — (i.)  As  to  the  appeal  Leslie  v.  M^Leod^ 
the  interlocutor  was  wrong.  The  construction  of  the  marriage  contract  is,  that  the  appellant  was 
to  get  the  estate  and  the  younger  children  a  sum  of  money.  The  word  "  secure  "  to  the  younger 
children  means  nothing  more  than  to  *'  pay  " — Goddard  v.  Stewart's  Children,  6  D.  1018.  As 
both  obligations  occur  in  the  same  deed,  one  was  as  binding  as  the  other,  and  both  tbe  heir  of 
the  marriage  and  the  younger  children  were  equally  creditors  of  the  father.  There  is  nothing  to 
shew,  that  the  one  obligation  was  paramount  to  the  other.  While  the  widow's  provisions  were 
nude  a  burden  on  the  estate,  there  is  no  similar  clause  as  to  the  children's  provisions.  There  is 
Boauthority  expressly  in  point  in  Dundas  v.  Dundas,  i  D.  731,  the  heritable  estate  was  not 
conveyed  to  any  third  party,  but  was  free,  and  in  Russell  v.  Russell,  13  S.  551,  the  estate  was 
settled  on  the  heir  under  the  special  burden  of  the  sums  to  the  younger  children.  In  Duffs  Con- 
vey. 417,  the  case  of  its  bemg  the  same  deed,  which  gives  the  provision  to  the  younger  children, 
cooveyiug  the  estate  to  the  heir  is  not  noticed,  which  makes  all  the  difference.  There  being  no 
authority,  the  principle  of  decision  must  be  sought  for  by  examining  the  position  of  the  heir.  If 
the  father  is  bound  by  contract  to  convey  the  estate  to  tbe  heir  of  the  marriage,  this  shews  that 
dK  latter  is  a  creditor  of  the  father,  and  not  an  ordinary  heir  at  law.  He  has  a  jus  crediti,  and 
inight  challenge  gratuitous  deeds  of  the  father — Ersk.  iii,  8,  38  ;  Moncreiff  v.  Moncreiff,  M. 
»^7i ;  Ogiivyf.  Ogitvy,  16th  Dec.  1817,  F.  C. ;  or  if  the  estate  were  sold  by  the  father,  tbe 
heir  might  claim  the  value — Earl  of  IVemyss  v.  Lord  Haddington,  28th  Feb.  181^,  F.  C.  All 
the  authorities  say,  that  the  younger  children,  in  a  question  with  creditors,  have  nothmg  more  than 
^tPfssuccessionis — Ersk.  iii.  8,  39 ;  Bell's  Pr.  §  1987 ;  Goddard  v.  Stewart,  6  D.  1023.  And  the 
s^use  rule  applies  as  between  them  and  the  heir  of  the  marriage  who  is  by  contract  entided  to  the 
ef^te.  (2.)  As  to  the  appeal  of  APLeod  v.  Leslie,  the  interlocutor  was  right.  The  parties  having 
tfansacted  as  to  the  ^£5000  in  ignorance  of  the  marriage  contract,  that  sum  should  be  treated  as 
put  payment  of  the  ^16,000  or  other  sum  which  may  be  due  under  the  latter  contract.  It  would 
K  inequitable  to  allow  the  appellant  to  recover  bocA  sums  from  the  respondent,  seting  that  the 


'  See  previous  report  6  Macph.  445  ;  4c^c.  Jur.  229.  S.  C.  L,'R.aSc.  Ap.44 ;  8  Macph.  H. 
L.99i42Sc  Jur.489. 
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£5000  was  paid  under  the  mutual  mistake,  that  no  contract.of  marriage  had  existed  proridingibr 
the  same  substantial  object. 

Andtrson  Q.  C,  and  Nevay,  for  the  respondent. — [i.)  As  to  the  appeal  Leslie  t.  APLtod,  the 
interlocutor  of  the  Inner  House  vas  righL  The  respondent  had  no  Jus  crediti  against  his 
father  under  the  marriage  contract,  but  had  merely  a  right  to  succeed  to  the  estate  as  heir  under 
the  destination  He  was  only  a  creditor  of  the  father  to  the  extent  of  being  entitled  tochaUei^ 
all  gratuitous  or  fraudulent  deeds  which  would  frustrate  his  succession  to  the  estate.  When  the 
respondent  succeeded  to  the  estate  the  provision  in  the  marriage  contract  was  fullilled,  and  in  all 
other  respects  be,  as  heir  of  his  father,  was  bound  to  pay  his  father's  debts,  including  the  debt 
contracted  to  the  younger  children.  The  legal  liabilities  of  heir  attached  to  him — Ersk.  iiL  % 
50;  Bell's Pr.  §  1016.  In  CMnninj^amy.  JJaiMt/nt, 20t}i  Dec.  1810,  F.  C,and  EmriefWtmyu 
V.  HadttingtoH^  sSch  Feb.  1815,  F.  C.^  the  above  doctrine  is  assumed,  for  according  those 
eases  the  father  may,  notwithstanding  the  settlement  of  the  estate  on  the  heir  of  a  marriage,  still 
burden  the  estate  with  onsrous  debts,  and  also  with  provisions  to  younger  children  by  the  same 
or  a  subsequent  marriage,  except  only  where  these  are  excessive;  Where  the  provisions  to 
younger  chil  Jren  are  contained  in  the  same  deed  or  contract,  they  must  stand  on  a  still  bAter 
footing  as  against  the  heir  of  the  tnarrtage,  for  they  are  onerous,  and  the  question  of  excess  can- 
not arise.  The  various  kinds  of  heirs  are  liable  only  in  a  certain  order  for  the  debts  of  tbe 
ancestor — Erslc  iii.  8,  53  ;  Bell's  Pr.  |  1935-  And  though  in  this  mnrriage  contract  there  isa 
difference  made  in  the  heir's  liability  for  the  wife's  provisions  and  the  younger  children's  prori- 
sion,  yet  all  that  the  difference  amounts  to  is  only  this,  that  as  regards  the  wife's  provisions  die 
respondent  was  mide  the  primary  debtor  without  relief  against  other  heirs  or  estate,  whereas,)s 
regards  the  younger  children's  provisions,  he  is  liable  only  where  there  is  no  other  heh  or 
estate  heritable  or  moveable  to  satisfy  these  provisions.  According  to  the  events  which  ha« 
happened,  there  is  now  no  practical  difference  between  the  two  sets  of  provisions  as  rf^ards  the 
heir  3  liability.  It  is  a  fallacy  to  assume,  that  the  heir  and  younger  children  arecompetitors,a]id 
stand  in  the  same  relative  position  towards  the  heir.  The  essential  characteristic  of  the  heir's 
position  is,  that  he  alone  is  entitled  to  the  estate,  but  he  cannot  protect  it  against  the  claims  of  ibe 
younger  children  except  by  paying  their  debL  He  takes  the  estate  just  as  a  residuary  legatee 
takes  what  is  left  after  paying  all  claims  against  the  umversitas  of  the  deceased's  assets.  It  is 
well  settled,  that  tbe  younger  children  in  a  marriage  contract  are  creditors  of  the  father,  wfaeicas 
the  heir  takes  his  succession  as  heir  with  the  legal  incideitts  of  an  heir— Ersk.  iii.  9,  22  ;  Bell's 
Pr.§i987;  Wylifv.  BlackyiSH.  180;  Duiuiasw.  Dutuias,iYi.yj,i\  Advocate  General  v.  TrotUr^ 
10  D.  56 ;  Maxwell  v.  Inland  Reiieuue,  4.  Macph.  1121  ;  Russell  v.  Russell,  13  S.  551,  If  the 
appellant  is  not  liable  as  beir  of  the  marriage,  he  is  liable  as  heir  of  line,  which  was  the  real 
character  in  which  he  took  and  was  infeft  in  the  estate — Bell's  Pr.  §  1920  ;  Aylon  v.  Ayton^  U. 
9732  ;  Earl  0/  Fife  v.  Duff,  6  S.  698.  By  his  service  he  took  the  risk  of  the  debts  upon  him, 
and  his  ignorance  of  the  extent  of  the  risk  is  no  defence.  (2.)  As  to  the  appeal,  \Aj*Leod  t. 
Leslie,)  tbe  interlocutor  was  wrong.  The  appellant,  at  the  time  he  granted  the  discharge,  knew 
of  the  existence  of  the  marriage  contract,  and  he  did  not  execute  it  under  any  mistake.  Tbe 
trustees  are  bound  to  keep  the  bond  until  it  be  set  aside  in  a  competent  action.  A  proper  action 
should  be  brought  for  that  purpose.  The  £sooo  provision  could  only  be  reduced  under  the  bead 
of  essential  error,  and  it  might  be  satisfactorily  proved  in  a  competent  action,  that  there  had  been 
no  essential  error  ;  the  provision  was  a  voluntary  act  of  a  competent  testator,  and  the  creditcin 
in  the  two  provisions  are  essentially  different,  so  that  one  cannot  be  set  off  against  the  other. 

Cvr.  aeiv.  vult, 

Lord  Chancellor  Hatherley.— My  Lords,  the  facts  of  this  case  are  a  little  complicated, 
And  the  point  of  law  here  raised  has  been  aigtied  before  us  with  great  ability  and  in  great  detail ; 
but  I  confess  it  appears  to  me,  that  the  wbue  determination  the  case  rests  <as  regards  tbe 
original  appeal)  upon  the  construction  of  a  single  sentence  of  the  settlement  which  was  executed 
by  the  setUer  in  the  present  instance,  and  that  tbe  constnutiw  of  that  senientt  may  be  anired 
at  in  a  very  few  words. 

Now  the  facts  are  simply  these  :  Mr.  Leslie,  who  appears  to  have  been  a  wealthy  gentleman, 
on  his  marri^  in  March  1820,  executed  an  antenuptial  contract,  which  was  implemented  sooo 
afterwards  by  a  fuller  and  more  complete  instmment  following  the  terms  of  the  contract.  That 
contract  is  the  contract  we  have  toconsider.  His  wife  died  before  him.  Under  the  contract  biJ 
wife  would  have  taken  a  liferent,  and  also  a  certain  sum  of  money  was  charged  on  her  bebalC 
I  need  not  any  more  deal  with  her  interest  in  the  matter.  She  died  before  him.  He  died  on 
the  4th  March  1856.  Then,  upon  his  death,  the  present  appellant  in  the  original  amieal,  Mr. 
Leslie,  served  himself  as  heir  general.  It  so  happaied  that  at  the  time  of  the  death  of  Mr. 
Leslie  the  settlement  was  not  forthcoming.  It  is  not  necessary  for  us,  I  think,  to  enter  into  any 
detail  as  to  whether  or  not  it  was  kept  back  by  Mr.  Leslie,  the  father,  or  under  what  circum- 
stances it  was  not  forthcoming,  because,  although  in  the  proceedings  in  this  case  siMne  qaestioD 
was  at  one  time  raisol  as  to  uat  matter^  and  an  attempt  was  made  to  suggest  fraud  on  tbe  psit 
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if  the  present  appellant,  Mr.  Leslie,  that  part  of  the  case  seems  to  have  been  distinctly  waived^ 
md  All  probation  of  It  renounced.    I  therefore  simply  state,  that  the  settlement  was  not  forth- 
:omin.g.    The  father  made  a  testamentary  disposition  by  vhich  the  son  would  take  the  estate  of 
puneulas,  his  family  only  consisting  of  a  son  and  a  daughter  ;  and  by  the  testamentary  disposi- 
ion  He  provided  that  a  sum  of  ^£5000  should  be  paid  to  the  daughter,  and  subject  to  that  the 
Sstate  was  to  go  to  the  son.    This  disposition,  however,  was  invalid  according  to  the  law  of 
Scotland,  as  being  subject  to  the  infirmity  of  a  deathbed  disposition.    It  could  not  therefore  be 
carried  into  effect.   The  son  was  entitled  (o  reduce  it,  and  he  did  reduce  it ;  but  at  this  time,  the 
gettlement  not  having  come  to  his  knowledge,  as  he  said,  and  as  1  think  we  are  bpund  at  the 
present  time  to  hold,  he  entered  into  an  engagement  with  Mr.  M'Lcod,  who  had  married  his 
tister,  the  only  other  child  of  Mr.  Leslie,  in  which,  expressing  his  desire  to  fulfil  the  intention  of 
his  fa.ther  as  indicated  by  his  deathbed  disposition,  with  reference  to  the  interest  of  his  sister,  he 
executed  a  bond  for  secoring  £sooo  to  certain  trustees,  who  were  to  hold  it  fm  the  benefit  of 
Mrs.  M'Leod  for  her  life,  and  afterwards  for  the  benefit  <rf  her  chil^n,  in  the  same  manner  as 
had  been  provided  bjr  the  deathbed  disposition.   After  that  had  haj^wned  the  settlement  itself 
was  discovered.    Mrs.  M'Leod  died  before  the  original  proceedings  were  taken  by  Mr.  M'Leod. 
Mr.  M'Leod  took  proceedings  upon  the  settlement  itself  to  have  handed  over  to  him  in  right  of 
bis  wife  that  which  by  the  original  settlement  of  1820  was  provided  for  the  younger  children  of 
the  marriage.    Now,  having  shortly  stated  the  facts  of  the  case,  1  will  proceed  to  state  what  the 
settlement  of  1820  was.   There  is  provision  made  in  this  manner.    It  is  immaterial  whether  I 
take  from  the  original  articles  or  from  the  ultimate  disposition  itself,  because  in  effect  the  one 
conforms  sufficiently  to  the  other  to  make  it  quite  immaterial  which  instrument  one  cites.  The 
complete  instrument  was  in  this  form  :  It  was  matrimonially  contracted  and  agreed  between  the 
spouses,  that  first  Mrs.  Leslie's  property  having  been  made  over  to  her  hus^nd,  he  gives  her 
the  liferent  which  1  spoke  of,  and  he  secures  to  her  a  sum  of  money  also,  and  the  provision  there 
made  is  distinctly  expressed  to  be  a  charge  upon  the  whole  property  of  the  testator.   The  charge 
there  is  spscifically  made,  and  that  point  has  been  relied  upon  in  some  respects  as  being  a 
circumstance  that  ought  to  lead  us  to  a  construction  with  reference  to  the  ;^io,ooo,  which  was 
afterwards  provided  for  the  younger  children.    Then  what  does  he  proceed  to  do  afterwards  ? 
He  binds  himself  to  convey  Dunlagas  to  himself,  and  the  heir  male  of  the  marriage  in  fee ;  then 
also  to  secure  to  the  younger  children  of  the  marriage  the  sum  of    16,000 ;  and  m  the  event  of 
diere  being  no  heir  male,  that  sum  was  to  be  increased  to  / 20,000 ;  then  having  recited  the 
marru^je  articles,  which  were  to  that  effect,  he  disposes  and  conveys  I  may  say  accordingly.  I 
need  not  go  into  more  detail  as  to  that  settlement.   The  whole  of  this  case  turns  upon  the  part 
1  have  read. 

Now  the  circumstances  which  happened  were  these ;  At  the  time  of  this  settlement  beln^ 
executed,  Mr.  Leslie  had  considerable  property.  He  had  considerable  personal  estate,  as  we 
should  call  it  in  this  country,  besides  this  estate  of  Dunlugaswhich  he  possessed  ;  and  in  having 
made  this  instrument  in  the  form  in  which  it  is  made,  the  question  that  has  arisen  is,  whether  or 
not,  it  having  happened  at  his  death  that  there  was  no  property  out  of  which  the  j^i^ooo,  which 
be  had  engaged  should  be  paid  to  the  younger  children  of  the  marriage,  could  be  paid  other  than 
the  Dunlugas  property  itself — whether,  under  the  true  and  proper  construction  of  this  settlement, 
Mr.  Leslie,  the  son,  the  present  appellant,  was  entitled  either  to  retain  Dunlugas  free  of  all  claim 
in  respect  of  the  i6,cxxr,  or  if  not,  whether  he  was  entitled  to  retain  it  in  such  a  manner  that  an 
apportionment  should  be  made  between  the  value  of  his  estate  and  the  sum  of  j£i6,ooo  to  be  paid 
to  the  younger  children,  in  order  that  the  intention,  as  it  was  alleged,  of  the  instrument  might  be 
completely  effected,  the  alleged  intention  being,  that  the  son  was  to  have  the  estate  as  much  as 
the  younger  children  were  to  have  the  j£i6,ooa 

Now  raally  the  whole  question  turns  upon  what  the  effect  of  the  law  of  Scotland  is  upon  an 
Instrament,  by  which,  on  the  one  hand,  the  person  executing  It  engages  to  nuke  over  to  himself 
and  the  heir  male  of  the  marriage  in  fee,  and  does  afterwards  effectually  make  over  to  himself 
and  the  heir  male  of  the  marriage  in  fee,  the  real  estate,  and,  on  the  other  hand,  by  the  same 
instrument,  simply  creates  a  debt  of  ^16,000  not  specifically  charged  upon  any  property  what- 
soever. 

It  appears  to  me,  that,  looking  to  the  authorities  which  are  cited,  and  looking  to  the  absence 
of  autnoritles  in  any  way  contravening  that  view,  one  must  necessarily  come  to  the  conclusion 
which  was  arrived  at  by  the  majority  of  the  Judges  in  Scotland,  namely,  what  was  engaged  and 
agreed  to  be  made  over  to  the  son  is  simply  the  inheritance  of  the  estate,  the  father  remaining 
far  of  the  estate,  and  having  the  estate  in  him,  and  the  son  coming  into  possession  of  it,  simply 
as  heir  male  of  the  marriage,  and  by  virtue  of  his  cjuality  of  heir.  If  that  be  so,  then  it  would 
appear  beyond  all  doubt,  that  the  heir  of  provision  is  liable  to  the  burdens  that  may  be  incident 
to  the  circuTOStance  of  his  becoming  interested  in  the  estate  simply  gua  heir,  that  is  to  say,  he 
ttrast  bear  the  burdens  which  have  been  created  by  his  father,  and  then,  amongst  other  things, 
he  would  have  to  bear  this  burden  or  debt  of  /16,00a 

The  whole  gist  of  the  ai^ument  which  has  ocen  rused  in  this  casa  is  this— that  the  ton,  on 
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the  oae  hand,  and  the  younger  children,  on  the  other,  must  be  taken  as  equally  under  tfaU 
instrument, — a  disposition  made  as  we  should  say  for  consideration — an  onerous  dispo^iuon, — 
and  that  both  of  them  stood  in  an  equal  character  in  that  respect,  and  that,  therefore,  it  was 
impossible  to  predicate  of  the  son,  although  he  took  this  property  as  heir,  that  he  was  intendedi 
by  the  true  intent  and  effect  of  the  instrument,  to  take  it  subject  to  the  payment  of  £i6jaoOf 
which  might  exhaust  the  whole  value  of  the  estate,  and  deprive  him  of  any  benefit ;  that,  as  die 
eldest  son  of  the  marriage,  it  was  at  least  intended,  that  he  should  not  have  an  inferior  benefit  to 
any  of  the  younger  children,  and  that  it  could  not  have  been  intended,  that  the  younger  chiidren 
should  deprive  htm  of  the  whole  benefit  of  the  instrumenL 

It  seems  to  me,  that  the  fallacy  of  that  reasoning  is  simply  this :  We  were  app«ded  to  in 
argument  and  in  the  reasoning  of  the  case  upon  this  ground:  It  is  said— It  is  impossible  to  con- 
ceive, that  Mr.  Lnlie  intendm  his  son  to  have  nothing,  or  next  to  nothing,  in  an  event  which 
might  happen,  and  that  he  intended  his  other  child,  the  daughter,  to  have  the  whole  benefit 
the  estate.  That  is  reasoning  from  the  circumstances  which  nave  afterwards  happened.  I  do 
not  suppose,  that  either  the  one  thing  or  the  other  was  present  to  the  father's  mind  at  the  time 
of  the  instrument  being  executed.  All  that  he  did  was  this:  He  said.  My  son  is  to  take  not  as 
the  immediate  disponee  of  the  estate,  not  even  by  the  mode  of  my  reserving  to  myself  simply  a 
liferent ;  but  he  is  to  take  as  my  heir,  and  having  made  that  provision  he  says — My  younger 
children  are  to  take  ^16,000.  As  to  what  might  actually  come  to  one  child  or  other,  that  of 
course  was  a  matter  entirely  incapable  of  being  foreseen.  It  might  have  been,  if  there  had  bees 
eight  younger  children,  chat  each  would  have  taken  £2000,  but  as  there  was  only  one  yoonger 
child,  the  whole  ;£i6,ooo  devolved  upon  her.  As  regards  tt^  position  that  this  gentleman  vwid 
be  in,  taking  as  heir,  it  appears  very  probable,  that  it  was  in  Mr.  Leslie's  contempfaticm,  that  he 
himself  should  remain  a  man  of  wealth,  as  he  appears  to  have  been  at  the  time  when  the  instn- 
ment  was  executed,  not  foreseeing  then,  that  the  estate  which  he  destined  for  his  son  would 
necessarily  be  subject  to  the  burden  of  his  debts,  however  they  might  be  occasioned  ;  and  of 
course  if  it  were  subject  to  the  burden  of  his  debts  which  is  created  by  this  very  instnuncBt, 
because  there  is  no  indication  of  intention  whatever  upcm  the  &ce  of  the  instrument,  that  that 
debt  of  ^16,000  was  to  be  subject  to  any  other  condition  than  his  other  delKs— although,  of 
course,  as  regarded  other  creditors  upon  Uie  estate,  this  instrument  might  not  prevail,  yet  as 
between  the  younger  children  and  the  future  heir  of  the  marriage^  there  is  no  indication  whatever 
of  any  intention  that  the  heir  of  the  marriage  is  to  take  the  property  on  any  other  condition  than 
as  heir,  and  he  taking  as  heir,  there  is  nothing  whatever  in  the  instrument  saying,  that  he  is 
to  be  exempted  from  the  ordinary  conditions  attached  to  heirship. 

The  whole  position  is  this :  The  argument  is,  that  there  is  an  equal  Jus  crediti  between  the  sob 
and  the  younger  children.  Be  it  %q,  jus  crediti  to  what?  A  jus  crediti  the  son  to  have 
the  estate  as  heir  subject  to  all  the  conditions  of  the  estate  which  the  heir  takes,  and  a  jiu 
crediti  of  the  younger  children  to  take  the  j£i6,ooo.  Each  is  to  have  the  property  assigned  to 
them.  And  it  is  only  the  circumstances  which  have  since  occurred  which  render  it  unfortunate 
that  the  provision  assigned  to  the  son,  subject  to  this  condition,  should  be  diminished  in  the 
manner  in  which  it  has  been  diminished  by  the  payments  necessary  to  be  made  of  the  debts. 
There  is  no  apparent  inconsistency,  as  it  seems  to  me,  in  the  provisions. 

For  that  reason  1  cannot  arrive  at  the  conclusion  at  which  Lord  Deas  arrived,  that  you  are  to 
make  an  apportionment  between  the  son  and  the  daughter,  looking  at  the  value  of  the  estate  on 
the  one  hand  as  ^£^28,000^  and  the  value  of  the  inrovisions  for  the  (Uu^ter  as  16,000,  and  then 
saying,  that  as  in  consequence  of  the  failure  of  other  means  of  the  testator  the  son  is  inca|iaUe 
of  taking  the  whole  property  free  from  debts,  there  should  be  a  just  apportionmeot  made 
between  them.  I  am  at  a  loss  to  find  anything  upon  the  lace  of  the  instrument  leading  to  Ait 
conclusion. 

The  whole  case  seems  to  me  to  be  fairly  and  reasimably  concluded  by  a  single  remark  made 
by  Lord  Neaves  (and  the  other  learned  Judges  make  remarks  of  a  similar  character),  in  vhid 
he  says — "  I  think  this  is  a  great  point  in  the  case  to  be  considered,  for  in  reference  to  all  the 
views  that  may  be  taken  of  it,  the  question  seems  to  be,  whether  these  parties  are  m  pari  casit, 
having  the  same  claims,  and  the  same  character  in  this  supposed  competition,  or  whether  their 
characters  are  essentially  different,  and  whether  the  result  of  that  difference  is  to  lead  to  the  aw- 
elusion  that  we  are  now  come  to.  The  defender,  the  heir  male  of  the  marriage,  had  a  jus  crediU 
under  this  antenuptial  deed  ;  but  what  was  that  right  P  He  had  a  right  to  be  substituted  to  his 
father  in  the  succession  to  the  landed  estate.  He  had  a  right  as  disponee ;  he  had  not  a  right  to 
an  inter  vivos  conveyance  of  it,  so  as  at  once  to  enter  into  possession,  but  he  had  this  right, 
that  his  father  should  take  the  titles  to  that  estate  to  himself  in  the  first  instance,  and  to  the  li^ 
male  of  the  mania|re  as  his  heir  substituted  to  him.  That  was  the  right  of  the  eldest  sm.  He 
had  a  right  to  be  his  father's  heir,  and  a  right  to  be  liaUe  for  his  father's  debts  "  (we  should  call 
that  rather  a  duty  or  a  burden  than  a  right).  "  That  was  the  nature  of  his  rights  for  evety  man 
that  has  a  right  to  be  another  man's  heir  has  a  right  or  a  burden  to  be  liable  lot  bis  ffebt&  He 
must  take  tlw  passive  elements  and  t^lwiacteristics  of  the  character  just  as  he  takes  die  actne 
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IMS.  7*he  right  of  the  other  party  was  not  a  right  of  that  kind,  it  was  a  Jus  crediti  in  so  far  like 
he  eldest  son.  I  do  not  say  tney  had  equally  a  jus  crediti;  they  had  both  a  jus  crediti^  each  of 
ts  own  character,  but  the  children's  jus  crediti  was  that  of  pecuniary  creditors — pecuniary 
Tcditors  for  a  sum  of  money  to  be  paid  to  them  at  a  postponed  date,  viz.  the  death  of  the  father, 
rhey  were  pecuniary  creditors;  these  two  obligations  were  essentially  different  in  this  way,  that 
hic  obligation  or  jus  crediti  of  the  eldest  son  was  an  obligation  ad  factum  prastandum.  It  w|is 
in  obligation  aifecting  the  titles  of  this  estate,  so  that  the  succession  should  go  down  to  him  as 
lieir  ;  that  the  estate  should  be  so  left,  that  he  would  take  it  up  by  service  by  that  solemnity  in 
law  which  we  know  as  the  aditio  hereditatts,  and  by  so  doing  become  liable  in  all  his  Cher's 
□neraus  obligations  ad  valorem  of  the  estate." 

These  observations  seem  to  me  to  conclude  the  whole  case,  and  if  one  were  to  put  the  analogy, 
as  one  is  perhaps  too  much  tempted  to  do,  to  English  cases,  in  order  to  bring  it  home  to  the 
min*ts  of  such  of  tts  x&  are  more  craiversant  with  English  than  mth  Scotch  law,  it  is  really  simply 
a  case  of  a  marriage  settlement  by  a  man  who  is  very  wealthy,  and  had  a  large  personal  estate 
u  the  time  of  the  settlement,  and  who  engaged,  that  he  will  at  the  time  of  his  death,  having  then, 
I  will  suppose,  two  or  three  hundred  thousand  pounds  at  fais  disposal,  leave  to  each  of  the  younger 
children  of  the  marriage  a  legacy  of  ^i<^ooo^  or  as  the  case  may  be,  and  that  he  will  leave  to  the 
eldest  son  the  residue  of  his  estate  at  the  time  of  his  dealth.  The  eldest  son  would  have  that 
which,  at  the  time  when  the  settlement  was  made,  appeared  likely  to  be  a  far  greater  share  than 
was  secured  to  the  younger  children,  but  be  might,  in  consequence  of  events  which  happened 
afterwards,  find  it  reduced  to  something  very  considerably  below  what  was  provided  for  the 
younger  children,  or  perhaps  absolutely  to  nothing. 

As  regards  the  authorities,  I  do  not  enter  upon  them,  because  there  is  no  authority  which 
justifies  the  appellant's  conclusion  when  he  says,  that  he,  coming  in  as  heir,  is  entitled  to 
he  liberated  from  the  consequences  of  being  heir.    On  the  other  hand,  there  are  text  writers 
supported  by  authorities  so  far  as  they  go,  upon  the  points  to  which  I  have  adverted,  though 
this  very  precise  point  does  not  appear  to  have  occurred  according  to  the  authorities.  Yet 
Erskiney  I  think,  says,  if  a  person  wished  to  secure  the  children  against  his  own  acts,  or  if 
those  who  advised  a  Uidy  wisoed  to  secure  the  children  against  the  acts  of  the  father,  I  think  a 
possible  way  of  diung  th^  is  to  make  ths  father  a  liferenter,  or  to  engage  to  infeft  the  eldest  son 
of  the  marnage  in  such  a  way  as  to  make  over  to  him  the  benefit  of  the  estate,  which  he  shall 
not  take  as  leaving  the  father  fiar,  but  shall  take  himself  by  way  of  succession.    If  that  is  done, 
then  of  course  the  eldest  son  becomes  absolutely  entitled  to  the  interest,  not  subject  to  any  of 
those  conditions  of  succession  which  affect  him  here.    Here  the  whole  question  befu^  us  is 
whether  or  not  one,  who  is,  for  eicarople,  declare^  to  be  entitled  by  an  instrument  for  onerous 
causes  is  to  be  entitled  to  come  into  succession  to  his  father,  and  to  say,  I  will  come  into  that 
succession  in  a  different  character  from  that  in  which  the  others  come  in,  because  the  charges 
which  are  sought  to  be  made  payable  out  of  my  property  are  charges  created  by  the  same  instru- 
ment, and  therefore  are  not  of  a  higher  character  or  position  than  my  own,  which  made  over  to 
me  the  succession.    I  think  it  would  all  depend  upon  what  it  is  that  is  made  over  to  him,  and 
when  you  once  arrive  at  a  conclusion  as  to  what  it  is  that  is  made  over  to  him,  I  think  the  case 
is  fairly  concluded,  and  that  the  result  is  absolutely  necessary,  viz.  that  this  debt  falls  to  be  paid 
necressarily  out  of  the  provisions  thus  made  for  the  son  by  way  of  succession. 

I  have  carefully  looked  at  the  authorities  referred  to,  both  in  the  case  and  in  the  judgment,  but 
I  do  not  find  anything  to  justify  the  view  which  Lord  Deas  seems  to  have  taken  of  the  case,  viz. 
that  this  engagement  to  place  the  son  as  heir  was  nothing  more  than  an  indication  of  the  person 
iriio  was  to  tUE^  and  that  it  in  no  degree  indicated  the  liability.  It  appears  to  me,  that  the 
descrihlng  him  as  the  heir  of  the  marriage  sufficiently  described  him  in  a  different  manner  from 
Uie  younger  children. 

Then  the  rest  of  the  case  is  this :  There  is  a  cross  appeal  which  I  must  refer  to.  Upon  the 
•ettlement  being  discovered,  or  rather  upon  a  copy  of  it  being  discovered,  (for  the  original  to  this 
day  is  lost  or  mislaid,)  Mr.  M'Leod,  the  respondent  in  the  first  appeal  and  the  appellant  in  the 
cross  appeal,  instituted  a  proceeding,  in  which  he,  in  the  first  place,  wished  to  have  a  declaration 
of  the  existence  of  this  settlement,  a  declaration  proving  the  tenor  of  this  settlement.  That 
accordingly  was  regularly  done,  and  the  instrument  now  exists  before  us  by  virtue  of  that  decree. 
It  is  established  as  an  instrument,  according  to  that  tenor  to  which  I  referred  in  dealing  with  the 
instniment  itself.  Well,  that  having  been  done,  he  also  insisted  on  having  the  j£i6,ooo  paid. 
But  then,  that  being  the  case,  on  the  other  hand,  the  appellant  in  the  original  appeal  asserted, 
that  there  was  nothing  payable  by  him,  and  that  he  was  entitled  to  hold  Dunlugas,  which  con- 
troversy I  have  aheady  adverted  to,  and,  so  far  as  my  opinion  is  concerned,  disposed  of.  He 
said  further—  If  you  insist  upon  that  payment  of  16,000,  you  cannot  retain  the  /5000  which  I 
made  over  to  you  in  consequence  of  my  fotber  having,  by  a  disposition  which  was  inralid 
according  to  the  law  of  deathbed,  indicated  a  desire,  that  tluit  sum  should  be  seciued  to  my  sister, 
and  which  sum  of  ;£5ooo  I  also  made  over  to  you  in  entire  ignorance  on  my  part,  as  wdl  as  on 
yowr  pan,  of  the  existence  of  the  settlemenL   That  £$000  most  be  deducted  as  so  much  money 
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paid  from  the  j£i6,ooo.  The  learned  Judges  in  the  Court  below  were  unanimous,  (as  every  person 
vho  hears  the  case  muit  be,)  that  that  is  the  tru:  justice  to  be  administered  between  the  ponies. 
I  should  add,  that  the  j^Sooo  being  made  over,  a  release  was  executed  by  Mr.  M'Leod  of  all  oAcr 
rights  whatsoever,'  which  release  would  discharge  the  whole  ^i6,ooa  It  is  impossible  to  allow 
Mr.  M'Leod  to  get  rid  of  the  effect  of  that  release,  which  is  part  of  the  proceeding  wtuch  he 
desires  to  achieve  in  his  action,  without  at  the  same  time  giving  up  the  £5000^  which  was  the 
consideration  for  the  execution  of  the  release.  The  learned  Judges  below  appear  to  have  soine 
little  difficulty  as  to  the  best  mode  of  eflfecting  this  manifest  and  clear  justice,  but  I  think  they 
have  eSectually  achieved  it  by  holding,  that  although  Mr.  MXeod  may  have  an  interkicntar 
decreeing  payment  of  the  j£i6,ooo,  he  shall  not  be  paid  the  whole  sum,  but  that  he  shall  be  paid 
only  tiw  difference  between  the  j£i6,ooo  and  the  j^jooo  which  has  already  been  received  by  the 
trustees  of  the  settlement  of  his  wife  ;  that  he  shall  not  receive  the  remainder  until  and  unless 
he  procure  a  release  by  the  trustees  of  that  j^sooo.  He  says — That  it  is  hard  upon  me.  I  have 
not  power  or  authority  over  the  trustees  of  the  settlement  to  make  them  grant  a  release.  Bat 
then  the  answer  to  him  is  this :  We  cannot  assist  in  relieving  you  from  the  release  which  yoo 
have  given  to  Mr.  Leslie  except  upon  the  terms  of  procuring  a  release  to  him,  on  the  other  baind, 
in  respect  of  the  ;^5ooo.  It  appears  to  therefore,  that  in  both  cases  the  decisions  com- 
plained of  are  just  and  right,  and  ought  to  be  affirmed  ;  and  that  in  both  cases  the  a|^ieal  oq^ 
to  bz  dismissed  with  costs. 

Lord  VVestburv.— My  Lords,  this  is  a  case  of  an  interestmg  nature,  as  illustrating  ibe 
difference  between  the  jurisprudence  of  Scotland  and  of  England  with  reference  to  real  eitaie. 
It  tends  to  shew,  what  isotherwise  abundantly  clear,  that  property  in  land  is  not  to  be  determined 
or  regulated  by  any  abstract  rules  of  justice,  but  that  it  depends  only  on  the  positive  iastitutiDBS 
of  the  country,  and  that  by  those  institutions  the  title  to  property  in  land,  its  ownership  and 
enjoyment,  must  be  regulated. 

Now  here  we  have  an  antenuptial  contract  expressing  in  a  very  few  words  an  engagement  bjr 
the  intended  husband,  that  he  will  settle  the  estate  to  himself,  and  the  heir  male  of  the  mairiagc 
in  fee.  That  antenuptial  contract  being  an  agreement,  if  it  had  come  to  be  construed  by  Eagliik 
law,  it  is  probable,  that  a  Court  of  Equity  wouli  have  expounded  the  words  "  the  heir  male  of  die 
marriage,"  into  "  the  tirst  and  other  sons  of  the  marriage."  And  the  sons  of  the  marriage  under 
the  proper  limitation  for  the  purpose  would  have  taken  as  purchasers  absolutely  in  remainder 
expectant  on  the  death  of  the  father,  and  expectant  on  the  death  of  the  elder  sons  in  succession, 
without  having  barred  the  entail  They  would  have  taken,  therefor^  purely  as  singular  suc- 
cessors, and  each  son  would  have  been  wholly  exempt  from  the  obligation  of  the  father,  the 
settler.  The  reason  for  that  is  plain,  because  marriage  is  the  highest  consideration  known  to  the 
law,  boih  in  Scotland  and  in  England.  The' sons,  therefore,  would  have  become  entitled  pre- 
cisely as  if  they  themselves  had  bsen  purchasers,  or  singular  successors  to  the  Either,  who  would 
have  been  reduced  to  the  character  of  tenant  for  life  only.  The  same  form  of  words  is  followed 
in  a  postnuptial  contract  and  supposing  it  had  occurred  in  an  English  conveyance  passing  the 
fee  simptt^  probably  the  effect  would  have  been,  that  the  words  "  heir  male  of  the  marriage' 
would  have  been  held  to  be  equivalent  to  the  words  "  heir  male  of  the  body  of  the  father, 
begotten  of  his  intended  wife,"  which  would  have  been  a  limitation  in  special  taiL  Thai 
probably  would  have  united  with  the  father's  life  estate,  and  would  have  giv^  the  father  an  estate 
tail  corresponding  to  that  limitation.  But  in  Scotland  it  isentirely  different.  It  is  said,  that  the 
heir  male  of  the  marriage  has  a  Jus  crediti,  that  is,  a  right  by  contract  to  the  thing  to  be  given  to 
him.  But  when  you  come  to  examine  the  meaning  of  the  words,  it  seems  to  be  clear,  that^ 
according  to  the  law  of  Scotland  his  father  cannot  by  any  gratuitous  gift,  much  less  by  anf 
fraudulent  gift,  deprive  him  of  his  right  to  receive  the  estate  in  the  capacity  of  heir  male  of  the 
marriage.  And  it  appears  to  be  clear,  that  the  words  "  heir  male  of  the  marriage"  are  nothing 
in  the  world  more  than  the  description  of  the  heir  who  takes  ex provisione.  The  heir  has  a  right 
to  have  the  estate  preserved  from  any  gratuitous  alienation  ;  but  taking  it  as  heir,  he  takes  it  as 
an  inheritance,  and  there  is  involved  in  the  character  of  heir  this  consequence  also,  that  he 
must  take  subject  to  the  onerous  debts  and  obligations  of  the  ancestor.  He  takes,  therefore, 
in  a  very  peculiar  manner-  His  jus  ertditi  does  not  amount  to  an  absolute  obligation  for  value; 
but  it  does  amount  to  a  title  that  drives  the  father  of  the  right  of  d^ating  it  otherwise  than  bf 
onerous  obligation.  Probably,  though  it  is  unnecessary  to  consider  that,  it  leaves  the  fiidier  at 
liberty  to  defeat  it  by  any  obligation  c<mtracted  in  pursuance  of  such  natural  and  moral  dutf 
as  the  obligation  of  providing  for  a  child,  or  of  granting  a  jointure  to  a  widow.  That  heii^the 
right  of  the  heir,  there  could  have  been  no  dispute  that  the  heir  would  have  been  liaUe  to  paj 
this  sum  of  j£i6,ooo  if  it  bad  been  the  result  of  an  ordinary  transaction  or  contract  hetwecs 
the  father  and  a  stranger  for  valuable  consideration. 

That  being  the  state  of  the  law,  about  which  there  can  be,  1  think,  no  doubt  whatever,  it  ^ipem 
to  have  occurred  to  the  inind  of  these  parties  and  also  to  the  mind  of  the  Lord  Ordinary,  that 
possibly  the  case  of  the  children  might  be  uken  out  of  the  character  of  onerous  obligation,  seeing 
thiU  tlie  engagement  in  favour  of  the  children  is  contained  in  the  same  inMnuiMnt  diat  coaliias 
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the  engagement  in  favour  of  the  heir,  and,  therefore,  it  was  said,  that  the  jus  crediti  of  the  one 
must  be  in  every  respect  equal  to  the  jus  crediti  of  the  other.  If  you  consider  the  heir  as  entitled 
to  the  estate  by  that  species  of  contract,  I  consider  the  children  as  entitled  to  the  money  by  the 
lame  description  of  contract.  They  necessarily  compete  with  one  another.  There  is  a  co-equal 
right,  and  it  would  therefore  lead  to  the  notion,  that  the  subject  should  be  parted  rather  than  that 
me  subject  should  be  liable  to  be  altogether  swallowed  up  by  the  one  to  the  entire  detriment  and 
loss  of  the  other. 

That  view  of  the  case  appears  to  have  struck  the  mind  of  the  Lord  Ordinary,  and  to  have  been 
received  and  embodied  by  him  in  his  interlocutor.  But  in  reality  it  involves  a  fallacy,  because, 
vhea  you  are  speaking  of  the  jus  crediti  of  the  heir,  you  substitute,  for  his  inheritance  and  right 
of  heirship  to  which  that  jus  crediti  leads,  the  estate  itself,  and  by  that  fallacious  substitution  of 
one  subject  of  right  for  another  subject  of  right,  you  come  then  to  ihe  conclusion,  that  the  heir  ts 
entitled,  untler  the  contract,  to  the  estate,  and  that  the  other  children  are  entitled,  under  the 
contract,  not  to  a  charge  upon  the  estate,  but  to  a  provision  by  the  father.  Now  that  is  not  so. 
It  is  a  technical  distinction,  but  in  reality  it  is  a  distinction  which  is  essential  to  be  preserved  in 
order  (o  preserve  the  distinctive  view  of  the  law  of  Scotland.  The  jus  crediti  of  the  heir  is  in 
the  character  of  heir,  and  it  is  a  right  to  receive  the  estate  eo  nomine  et  eo  titulo.  He  takes  the 
estate  in  it,  it  is  true,  but  he  takes  it  as  an  inheritance.  He  takes  the  inheritance,  it  is  true,  by 
vinue  of  the  engagement,  but  when  he  takes  the  inheritance  by  virtue  of  the  engagement,  he  takes 
it  ex  provisiorte  patris^  and  he  becomes,  therefore,  in  the  eye  of  the  law,  what  is  properly  denom- 
inated ka:res  ex  prniisione.  That  is  a  more  favoured  class  of  heir,  but  it  is  still  as  heir.  And 
what  he  takes  he  takes  nomine  et  titulo  Af»'A^,and  whatever  obli^tion  the  law  casts  upon  that 
inheritance  must  be  fulfilled  by  him.  For  the  obligation  contained  in  the  settlement  is  exhausted, 
and  the  settlement  is  functus  officio  as  soon  as  the  estate  is  secured  to  devolve  on  the  heir  of  the 
marriage  nomine  et  titulo  hareais.  Then  the  law  attaches  all  the  consequences,  and  it  is  a  mistake 
to  suppose  that  they  come  from  the  contract  They  come  from  the  law.  The  hares  exprovisiont 
is  liable  to  onerous  obligations  ;  he  is  liable  in  the  last  resort,  and  all  the  estates  taken  by  the 
heir  of  tine  of  the  father  are  to  be  discussed,  and  applied,  in  the  first  place,  before  you  have  resort 
to  that  estate  which  vests  in  the  heir  ex provisione.    But  that  is  a  consequence  of  the  law,  and 

Su  cannot  exonerate  the  person  who  fulfils  the  character  of  hares  ex  provisione  from  these 
bilities  of  the  inheritance.  It  was  therefore  (with  great  respect  I  say  it)  a  mistake  on  the  part 
of  the  Lord  Ordinary  to  say,  that  the  heir  of  the  marriage  was  entitled  to  the  estate  as  an  inherit- 
ance. He  WAS  entitled  to  be  clothed  with  the  estate  as  heir;  he  then  becomes  a  mark  for  the 
Uabilities  of  the  law,  and  the  law  fastens  on  him  those  liabilities  which,  for  the  want  of  other  assets 
to  answer  the  onerous  obligations  of  the  father,  it  calls  upon  him  to  answer. 

Then  it  is  said  the  eldest  son  of  the  marriage  will  be  in  a  less  favourable  situation  than  the 
daughter,  because  the  daughter  no  doubt  may  take  by  virtue  of  the  onerous  obligation  of  the 
bther.  But,  as  I  have  already  said,  the  daughter  takes  under  the  antenuptial  contract, and  takes 
therefore  under  the  provisions  to  the  children  of  the  marriage,  and  the  provision  made  to  Ihem 
is  in  every  respect  or  the  term  an  onerous  obligation. 

The  state  of  the  law  of  Scotland,  therefore,  is  this,  that  as  the  heir  takes  in  the  quality  of  heir, 
be  takes  subject  to  the  legal  responsibility,  inasmuch  as,  his  father  having  no  other  property  than 
his  esute  of  Dunlugas,  there  is  a  liability  to  pay  the  portion  provided ;  and  although  that  conse- 
quence is  one  that  we  may  regret  when  you  look  at  it  from  a  natural  and  moral  point  of  view, 
yet  it  is  the  result  of  the  conclusions  of  the  liw  as  established,  and  it  must  therefore  be  submittal 
to  without  any  attempt  to  evade  it,  or  to  escape  from  it. 

It  is  plain,  therefore,  to  my  mind,  that  the  appellant  in  the  original  appeal  must  pay  the  ;^  16,000 
so  far  as  the  estate  will  extend.  1  should  have  thought,  that  the  children  would  be  satisfied  with 
diat  without  attempting  to  enforce  a  claim  which  is  contrary  to  every  principle  of  moral  equity. 
It  is  quite  clear,  that  when  this  settlement  was  undiscovered,  there  was  an  arrangement  made  by 
which  the  heir  of  the  marriage  advanced  j^sooo,  which,  by  the  assent  and  request  of  the  husband 
of  the  daughter  who  would  nave  been  entitled  to  her  portion,  was  settled  upon  the  children  of 
their  mairiage.  That  was  in  every  sense  of  the  words,  therefore,  a  payment  of  the  husband,  and 
BOW,  contrary  to  everything  that  a  proper  sense  of  duty  would  dictate,  there  is  a  desire  on  the 
part  of  these  parties  not  only  to  get  hold  of  the  £itfioo,  but  to  get  that  ^5000 plus  the  £ii>,ooo 
without  including  that  in  the  payment.  Fortunately  they  cannot  ^  that  without  coming  to  the 
Court  of  Session  to  have  a  release  given  by  the  father,  who  was  entitled  to  the  j£i6,ooo,set  aside, 
and  then  the  universal  principle  of  justice  and  duty  intervenes,  and  says  that  you  shall  not  have 
equity  unless  you  will  do  equity ;  you  shall  not  have  the  release  that  stands  in  the  way  of  your 
recovering  the;£i6/xx>  set  aside,  unless  you  are  willing  to  do  that  which  plain  justice  dictates, 
and  to  have  the  5000  imputed  to  the  ^16,000  as  part  payment  I  have  no  doubt,  therefore, 
that  the  Judges  in  the  Court  below  arrived  at  a  correct  conclusion,  and  I  must  therefore  submit 
to  your  Lordships  that  it  be  affirmed. 

It  wiU  be  for  you  to  determine  how  ve  are  to  deal  with  the  costs  of  that  cross  appeal,  which 
cmtradicts  every  proper  feeling,  and  in  which  the  appellant  comes  here  with  tu  hope  <tf 
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cUuming  ^£5000  in  addition  to  the  ;£i6,0Qa  I  therefore  think  the  appeal  ought  to  be  As- 
missed. 

Lord  Colonsay.— My  Lords,  I  think  it  quite  unnecessary  to  go  again  over  the  points  whidi 
have  been  so  fully  and  clearly  stated  by  my  two  noble  and  learned  friends.  They  have  stated 
precisely  the  views  which  I  entertain  on  this  case.  Therefore  I  merely  say  I  concur  in  tbe  judg- 
ment proposed  to  be  pronounced. 

Lord  Westbury. — My  Lords,  of  course  we  affirm  the  interlocutor  so  far  as  it  relates  to  the 
first  appeal.  In  that  respect,  therefore,  the  appellant  fails.  We  also  affirm  the  ioterlocator  in 
regard  to  the  cross  appeal ;  and  in  that  respect  the  respondent  in  the  first  appeal  *ill  fail  Now, 
the  costs  are  so  blended  and  intermingled,  that  although  your  Lordships'  general  rule  is,  that  costs 
always  follow  the  event,  yet  in  this  particular  case  perhaps  it  may  be  best,  in  order  to  avoid  that 
complication,  if  your  Lordships  come  to  the  conclusion  to  dismiss  both  appeals  without  costs. 

Interlocutors  complained  of  in  original  appeal  affirmed ^  and  appeal  dismissed  •wiikout  atsts; 
interlocutors  complained  of  in  cross  appeal  affirmed,  and  cross  appeal  dismissed  wiihout  costs. 

Appellants  Agents,  J,  Knox  Crawford,  S.S,C. ;  Crosley  and  Bum,  London. — Respatuimfs 
Agents^  H.  and  A.  Inglts,  W.S. ;  Martin  and  Leslie,  Westminster. 


The  Caledonian  Railway  Company,  Appellants,  v.  Sir  William  H.  G, 
CaRUICHAEL  of  Skirling,  Bart.,  and  Others,  Respondents. 

Lands  Clauses  Act,  8  and  g  Vict.  c.  19— Compensation  for  Minerals— Verdict  of  Jury — SucccssiTe 
Claims — Interest — Action — In  a  ^>pecial  Railway  Act  it  was  provided,  that  -whereas  the  raii'SMy 
passed  over  lands  of  C,  under  which  minerals  were  found  beyond  the  value  of  the  surface  land, 
the  company  should  pay  the  value  of  the  stone,  of  which  the  company  should  prevent  the  work- 
ing, and  the  extent  and  quaiity  of  the  stone  so  to  be  purchased  should  be  ascertained  £m  the  usmoI 
way  when  and  so  often  as  a  certain  length  of  rock  had  been  worked  up  to  the  railway  boimda^.. 

Held  (rerersing  judigment),  That  C.  was  entitUd  from  time  to  time,  when  the  requisite  amount  4^ 
stone  was  worked^  to  make  his  claim,  and  that  he  had  no  right,  in  the  first  instance,  e^ter  tie 
Act  was  passed  to  claim  for  the  whole  stone. 

Held  further,  That  whire  delay  occurred  in  assessing  the  sum  due  fivm  time  ^  ttmejtkejurywr 
the  Sheriff  could  not  give  interest  on  the  sum  fixed  as  the  value  at  an  ante^dent  time. 

Held  further,  That  the  Court  of  Session  had no  jurisdiction  to  entertain  an  action  for  the  value 
of  the  stone from  time  to  time  to  be jpaid for,  or for  interest  alleged  to  be  due  oh  suai  value  wheu 
ascertained.— {Loss>  Colonsay  dtssentienie.) 

This  was  an  appeal  from  the  judgment  of  the  First  Division  of  the  Court  of  Session.  The 
appellants  were  incorporated  by  Act  of  Parliament  in  1 845,  and  their  Act  of  Parliament  [xovided, 
that  whereas  the  railway  passed  over  the  quarry  field  of  Hailes,  belonging  to  the  respondent 
the  company  would,  besides  paying  for  the  surface  of  the  land,  pay  also  the  value  of  the  whole 
stone  under  the  surface  of  the  land  to  be  taken,  which  the  company  should  prevent  the  respondent 
from  working  ;  provided,  that  the  value  of  the  stone  should  be  payable  by  the  company  from  tinie 
to  time,  when  and  as  often  as  a  face  of  rock  at  least  130  feet  in  length  should  be  worked  up  to 
the  north  or  south  boundary  of  the  railway,  such  payment  to  be  only  to  the  extent  of  the  value  of 
the  stone  opposite  to  such  face.  When  the  railway  was  constructed,  the  company  paid  the  ynx 
of  the  surface  of  the  land,  but  not  the  value  of  the  stone.  Soon  afterwards,  the  q.uarry  beii^ 
worked  up  close  to  the  railway,  a  correspondence  took  plac^  and  the  company  tnumated,  that 
they  did  not  wish  the  quarry  to  be  worked  beyond  a  red  line,  drawn  on  a  map  shewing  the  site, 
and  that  as  soon  as  130  feet  of  rock  was  worked  up  to  the  red  linr^they  would  be  ready  to  arnnge 
foe  payment  of  compensation.  In  1852  a  face  of  rock  350  feet  in  length  had  been  worked,  aw 
Sir  Thomas  CarmichaeU  die  respondcmi's  father,  commenced  proceedings  to  get  the  value  cf  tht 
stone  ascertained.  Some  of  those  proceedings  proved  abortive,  but  ultimately  a  claim  of  jCSJfit} 
being  made,  the  company  made  a  tender  of  £7005  in  full  of  all  claims.   This  offer  was  not 


^  See  prerious  reports  6  Macph.671;  40  Sc.  Jur.  347.  S.  C.  L.  R.  2  Sc.  Ap.  56;  8  Uacph. 
H.  L.  119:  42  Sc.  Jur.  494. 
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and  the  necessary  steps  bein?  taken,  an  inquiry  took  place  before  the  Sheriff  and  a 

and  dieir  verdict  found  the  value  or  the  stone  to  be  ^£5272  as  at  3is[  December  1852.  The 
'  Diadc  an  interlocutor  declaring  in  terms  of  the  verdict ;  and  in  respect  of  the  verdict  being 
£Si  sum  than  had  been  previously  offered  by  the  company,  the  Sheriff  found  the  claimant, 
~.  Carmichaelj  liable  in  one  half  of  the  expenses  incurred  by  the  company.  The  respondent 
the  case  to  the  Court  of  Session,  and  ultimately  the  Sheriff  recalled  that  part  of  his 
tor  finding  the  respondent  liable  in  one  half  of  the  expenses.    The  company  having  still 
to  pay  the  amount  of  the  verdict  and  interest,  the  respondent  raised  an  action  concluding, 
payment  of  ^£5272,  the  sum  awarded  by  the  jury,  with  interest  from  1852  ;  and,  second, 
it  declared,  that  the  company  was  bound  to  make  payment  of  expenses.   The  pursuer 
that  the  amount  found  by  the  Sheriff  >and  jury  was  greater  than  the  sum  offered  by  the 
y,  as  in  full  of  all  the  pursuer's  claims,  at  March  1864..    Under  the  verdict  the  pursuer 
to  payment  of  the  sum  of  j£5272,  and  claimed  interest  thereon  at  s  per  cent,  from 
The  company,  in  answer,  contended,  that  they  were  not  liable  to  pay  interest,  at  all  events 
to  i864,anJ  that  the  pursuer  was  liable  in  half  the  expenses.  The  First  Division  deci^xl 
of  the  pursuer.  Sir  W.  Carmichael,  holding  that  me  action  was  competent,  and  that 
entitled  to  interest  from  1852,  and  that  the  verdict  being  greater  than  the  tender,  he  was 
to  his  costs.   The  company  thereupon  appealed. 
'ish,  Q.C.,  and  Cotton,  Q.C.,  for  the  appellants. — ^The  interlocutor  of  the  Court  below  was 
The  Court  of  Session  had  no  jurisdiction  to  entertain  such  an  action  as  this,  because 
^s  Clauses  Act  provides  the  only  remedy,  and  the  only  machinery  by  which  the  compen- 
can  be  recovered   The  fact  that  there  was  an  express  provision  in  the  Special  Act  as  to 
'  and  time  of  payment  did  not  the  less  make  the  issue  one  for  treatment  under  the  Lands 
Act  alone.    Successive  proceedings  from  time  to  time  under  that  Act  were  contemplated 
as  a  face  of  rock  had  been  exposed,  of  the  extent  agreed  upon,  but  not  before.    It  was 
the  power  of  the  Court  to  give  interest,  for  neither  the  contract  of  the  parties  nor  the  special 
Parliament  contained  any  such  stipulation.    It  was  inconsistent  with  the  ascertainment 
amount  of  compensation  being  to  be  made  from  time  to  time,  and,  at  all  events,  no  interest 
doe  until  the  value  of  the  rock  was  zsccxKsXacd.— Edinburgh  and  Glasgow  Canal  Co.  v. 
I  Bell,  Ap.  316.   There  was  no  purchase  of  the  stone ;  the  appellants  merely  required 
:  support  of  their  railway.    The  claim  for  the  value  of  the  unworked  stone  being  iUiquid 
1864,  no  interest  accrued  before  that  date — Wallace  v.  Geddes,  i  Sh.  Ap.  42.   Even  if 
rodents  could  claim  intoest,  the  claim  should  have  been^made  to  the  jury,  and  the  Court 
r  the  verdict  of  the  Ixay—Ltm^han  v.  Moukland  Iron  Co.,  20  D.  848  ;  Webster  v. 
31  D.  1214;  Denhoim  v.  London  and  Edinburgh  Shipping  Co.,  3  Macph.  815, 
interest  be  due  or  not,  the  respondents  were  not  entitled  to  the  e:q>enses  of  the  jury 
that  is  regulated  by  the  Lands  Clauses  Act  exclusively. 
/  Advocate  (Young),^*/"  R.  Palmer,  Q.C.,  and  A.  Rutherfurd,  for  the  respondents.— 
here  is  not  directed  to  that  part  of  the  interlocutor  which  relates  to  the  sum  fixed  of 
interest  thereon  from  July  1 S64.  Therefore  this  implies,  that  the  Court  had  jurisdiction 
lin  this  action.   But  irrespectively  of  that,  the  original  jurisdiction  of  the  Court  in  th^e 
not  been  expressly  abrogated,  and  cannot  be  taken  away  by  implication—Ersk.  i,  3.  7. 
special  circumstances  of  the  case,  and  having  regard  to  the  nature  of  the  contract,  the 
ry  of  the  Lands  Clauses  Act  could  not  have  provided  the  means  of  settling  all  the  claims, 
especially  those  relating  to  interest.    Interest  is  matter  of  law,  and  is  due  ex  le^.    If  the 
1  power  to  deal  with  interest,  it  had  power  to  deal  with  expenses  of  the  trial,  and  the 
ras  right. 

Chancellor  UATHERLEV.—My  Lords,  in  this  case  an  action  has  been  instituted  on 
the  respondent  against  the  Caledonian  Railway  Company,  in  order  to  obtain  interest 
1  sum  or  money,  which  has  been  awarded  to  him  by  a  jury  in  respect  of  propoty  taken 
company  by  virtue  of  their  special  Act,  and  also  to  obtain  payment  of  the  costs  incurred 
in  certain  proceedings  with  reference  to  the  property  having  been  so  taken  by  the 

y- 

e  turns  entirely  upon  the  construction  to  be  put  upon  the  special  Act  of  the  company, 
an  Act  for  making  a  railway  from  Carlisle  to  Edinburgh  and  Glasgow.  The  respond- 
poraessed  of  a  certain  quarry  of  very  considerable  value,  and  that  quarry  was  dealt  with 
icnlar  and  special  manner  by  the  Act.    The  Act  itself  was  in  the  usual  form  of  Acts  for 
of  enabling  parties  to  execute  railways  and  works  of  that  description,  and  it  embodied 
its  earliest  clauses  the  Scottish  Railway  Clauses  Consolidation  Act  and  the  Scottish 
Clauses  Consolidation  Act    Both  those  Acts  are  embodied  in  the  Special  Act,  and, 
as  regards  any  ordinary  property  taken  in  the  execution  of  the  works,  the  ordinary 
such  cases  would  have  to  be  followed. 

Railway  Clauses  Consolidation  Act  it  is  especially  declared,  that  all  lands  taken  in  the 
of  works  shall  be  valued,  and  the  money  due  in  respect  of  the  taking  of  them  shall  be 
and  paid  in  the  manner  directed  by  the  Lands  Causes  Act;  and  then  in  the  I^ds 
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Clauses  Act  there  is  a  regular  course  indicated,  which  vas  referred  to  by  the  Lord  PresideBt  m 
his  jadffmeat  up<Hi  the  iHresent  case,  (1  need  not  enter  into  any  details  upon  the  sal^ect,}  namelf, 
notice  by  the  company  stating  their  intention  to  take  the  land.  Thereupon  a  proposal  oracUhB 
is  sent  in  on  the  part  of  the  owner  of  the  land  as  to  what  be  demands  in  respect  or  compensadfxi. 
Thereupon,  when  things  proceed  in  their  usual  course,  a  tender  is  made  by  the  companyof  what 
they  are  disposed  to  ^ive  him  in  respect  of  his  claim,  and  if  the  parties  cannot  agree,  there  ftrilows 
the  assembling  of  a  jury  by  the  SberifT,  and  the  jury  meet  and  ascertain  the  amount  payable  to 
the  claimant,  and  if  that  amount  which  is  awarded  to  the  claimant  falls  short  of  what  the  companj 
tendered,  then  the  claimant  is  found  liable  to  pay  one  half  of  the  expenses. 

But  in  this  particular  Act  there  is  a  special  provision  with  regard  to  the  subject  matter  dot  in 
dispute,  namely,  a  quarry.  That  special  provision  is  found  in  the  24th  section  of  the  Act,  wbiA 
recites,  that,  "  The  railway  passes  over  the  quarry  field  of  Hailes  in  the  parish  of  Colinion  aod 
county  of  Edinbureh,  belonging  to  Sir  Thomas  Gibson  Carmichael; "  and  it  is  enacted,  "that 
beyond,  and  in  adcution  to,  the  value  of  the  surface  land  to  be  taken  from  the  said  Sir  Thonai 
Cumichael,  there  shall  be  paid  by  the  said  Company  the  value  of  the  whole  stone  situate  onder 
the  sor&ce  of  the  land  so  to  be  taken,  which  the  railway  company  shall  decline  to  iQov  Sir 
Thomas  Carmichael  to  work  by  turning  or  removal  of  the  surface  therefrom,  and  the  extent  ud 
quality  of  the  stone  so  to  be  purchased  by  the  company  shall  be  ascertained  in  the  samemuncr 
as  in  (vdinary  cases  of  disputed  compensation :  Provided  always,  that  the  value  of  the  said  stose 
shall  be  payable  by  the  said  company  from  lime  to  time,  when  and  as  often  as  a  face  of  rouat 
least  130  feet  in  length  is  worked  up  to  the  north  or  south  boundary  of  the  railway,  such  payneit 
to  be  only  to  the  extent  of  the  value  of  the  stone  opposite  such  face."  Then  arrangements  ne 
made  by  which  the  company  are  to  have  power,  by  turning  or  removing  the  turf,  to  sbew.ilBt 
they  intoid  to  prohibit  Str  Thomas  Carmichael  from  working  the  stone ;  and  then  the  stone,  as 
to  which  the  turf  is  so  removed,  is  to  cease  to  be  workable  by  Sir  Thomas  Carmichael,  and  tbe 
company  are  to  purchase  it. 

Now,  if  I  had  simply  to  read  this  by  the  light  of  the  Act  of  Parliament,  and  without  the  com- 
ments of  the  learned  Judges  who  have  decided  this  case,  I  should  have  said,  that  the  clearcoo- 
struction  of  this  Act  of  Parliament  would  be,  that  there  was  a  something  to  be  bot^ht  beymd 
the  surface  land  of  Sir  Thomas  CumichaeL  The  surface  land  clearly  had  to  be  valued  and 
dealt  with  by  the  conjoint  operation  of  the  Special  Act  and  the  Railways  Clauses  Act,  wluck 
refers  all  these  valuations  to  the  provisions  of  the  Lands  Causes  Act;  and  the  usuil  onirsedtf 
I  have  pointed  out  would  be  pursued.  That  would  apply  clearly  to  the  surface,  and  there  is  ao 
doubt  about  that  part  of  the  case,  nor  is  any  question  raised  on  tt. 

Then  what  does  the  Special  Act  further  go  on  to  say  ?  It  appears  to  me  to  say  simply,  that, ii 
addition  to  the  value  of  the  surface,  the  value  of  the  stone  shall  be  given.  That  is  the  short  cos- 
struction  of  the  clause.  But  the  value  of  the  stone  is  to  be  ascertained  in  a  particular  way.  li 
the  first  place,  the  indication  of  the  quantity  wanted  by  the  company  is  to  be  the  turning  ntSe 
removing  of  the  turf ;  and  the  company  having  done  that,  there  at  once  arises,  on  the  part  of  the 
proprietor  of  the  stone,  a  right  to  make  his  claim;  and  if  the  parties  cannot  agree  as  to  tk 
amount  to  be  paid,  there  arises  the  necessity  of  determining  it  by  a  jury. 

The  wording  of  the  clause  is  certainly  not  altogether  felicitous,  because  it  says,  "  There  sbd 
be  paid  by  the  company  the  value  of  the  whole  stone  situate  under  the  surface  of  the  land  so  n 
be  taken ; "  and  the  extent  and  quality  of  the  stone  so  to  be  purchased  by  the  company  sbsU  he 
ascertained  in  the  same  manner  as  in  ordinary  cases  of  disputed  compensation.  Thaiofcnne 
must  mean,  as  the  Judges  in  the  Court  below  held,  that  it  is  not  merely  a  dry  abstract  qocstka 
that  is  to  be  determined  by  the  jurjr  as  to  what  quantity  of  stone  is  taken,  and  what  the  qualitT 
of  the  stone  taken  is,  but  of  course  it  means  by  "quality"  the  price  and  the  value;  andtheiefo^ 
the  jury  being  called  together  to  ascertain  the  ex^t  and  quabty  of  the  stone  taken,  it  is  tbere 
fbre  valued  exactly  in  the  same  manner  as  is  done  to  ascertain  the  extent  and  quality  of  tb<  sur- 
face taken.    But  there  are  two  provisions:  one  is,  that  the  owner  of  the  quarry  is  to  cease  to 
have  any  rig^t  to  deal  with  the  stone  the  moment  the  surface  is  removed ;  and  there  is  a  fiotber 
provision,  that  the  value  of  the  stone  to  be  ascertained  in  the  manner  prescribed  is  to  be  cnlr 
payable  from  time  to  time  when  a  certain  event  has  taken  place,  namely,  when  a  certain  face  <* 
rock  has  been  worked  "up  to  the  north  or  south  boundary  of  the  railway; "  and  then  tbe  pir 
ment  is  to  be  "only  to  the  extent  of  the  value  of  the  stone  opposite  to  such  face.'  In  0** 
words,  the  Legislature  seems  to  have  considered,  that  the  complainant  is  entitled  to  be  paid 
all  stone  that  he  is  prevented  working;  but  inasmuch  as  the  stone  would  not  bevakaUeto^''^ 
supposing  he  were  entitled  to  work  it,  until  he  had  opened  a  face  in  the  quarry  from  wbich  tbe 
stone  could  be  worked,  the  date  of  purchase  is  to  be  taken  to  be  from  the  time  when  the*«« 
might  have  been  rendered  available  by  the  process  here  described.  And  therefore  be  is  to Jm 
valued  to  him  from  time  to  time,  when  this  face  of  rock  is  exposed,  the  quantity  and  value  oloe 
stone  opposite  to  that  face ;  and  I  apprehend,  that  the  true  course  of  proceeding  in  «oriJi«(|^ 
this  clause  would  be  not  to  value  the  whole  amount  of  stone,  thesurfaraof  which  shall  have 
removed,  but  from  time  to  time,  when  the  proprietor  shall  hare  put  himself  in  a  condilka  t» 
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demand  payment,  and  that  he  is  to  demand  payment  only  to  the  extent  of  the  value  of  the  stone 
0|i(wsite  the  face  of  stone  which  is  opened.  When  he  has  opened  the  face,  it  is  time  for  htm 
nn  to  make  his  ckim,  and  to  send  in  his  demand  on  account  of  that  which  is  to  be  valued,  and 
Aat  vill  be  valued  by  the  jury. 

What  is  there,  then,  to  prevent  the  whole  operation  of  the  Railways  Gauses  Consolidation  Act, 
aad  the  Lands  Clauses  Consolidation  Act,  to  which  the  Railways  Clauses  Act  refers,  taking  place, 
aamely,  that  this  is  to  he  valued  liice  any  other  piece  of  land  which  is  purchased?  The  Railways 
Qauses  Consolidation  Act  says  expressly,  that  all  land  purchased  for  such  undertaking  shall  be 
valued  according  as  the  Lands  Clauses  Consolidation  Act  prescribes.  There  are  two  things  to 
be  OKisidered, — the  surface  of  the  land,  which  is  to  be  valued  without  any  special  direction,  and 
tiie  quarry,  which  is  to  l>e  valued  according  to  a  special  direction,  which  makes  a  special  pro- 
ceeding necessary  in  order  not  to  pay  the  person  who  has  the  quarry  before  the  property  is  made 
available  which  he  \i  desirous  of  being  paid  for;  and  then,  from  time  to  time,  when  he  is  entitled 
Id  be  paid  for  it,  he  may  proceed  to  summon  a  jury  and  so  to  obtain  payment. 

That  being  so,  what  took  place  in  this  case  originally  was  this :  All  the  parties  in  fact  seem  to 
hve  supposed  in  the  first  instance,  that  matters  were  going  to  be  dealt  with  in  that  way.  The 
Mspondent,  or  rather  those  whom  the  respondent  represents, sent  in  theirclaim,  this  right  having 
acOTied,  m  December  1852.  They  claimed  a  very  large  sunt  of  money,  I  believe  ^20,000  or 
£30,000  or  something  of  that  kind,  the  claim  embracing  some  othjer  particulars.  Then  the  com- 
pany sent  in  a  response  to  that  claim,  by  which  they  offered  ^7000  I  think,  or  somewhere  about 
dial  amount,  in  respect  of  that  claim.  Then  they  went  to  a  jury,  and  with  regard  to  the  other 
pniculars  of  the  claim  which  do  not  seem  to  have  heen  the  more  important  features  of  the  case, 
(the  value  of  this  stone  being  the  principal  feature,)  either  they  were  withdrawn  from  tbe  con- 
aderation  of  the  jury  on  account  of  there  not  being  any  case  to  be  established  in  respect  of  them, 
er  in  some  other  way,  we  know  not  for  why,  they  were  passed  by.    All  we  can  look  to,  as  it 

Spears  to  me,  is,  what  was  the  claim  which  came  before  the  consideration  of  the  jury.  This 
er  bad  been  made  anterior  to  that  claim  by  the  other  side  in  respect  of  ihat  which  was  brought 
before  the  consideration  of  the  jury.  And  what  did  the  jury  award  ?  They  awarded  ^£5000  or 
Mnething  less  than  the  amount  which  had  been  offered  by  the  appellants,  considerably  less  than 
die  amount  claimed  by  the  respondent.  Accordingly  the  SherinT  came  to  the  conclusion,  that 
be  must  order  execution  to  issue  for  the  sum  found  by  the  jury.  He  also  found  the  respondent 
to  be  liable  to  half  the  expenses  in  consequence  of  his  not  having  accepted  an  offer  which 
exceeded  the  amount  that  had  been  awarded  by  the  jury. 

The  question,  however,  which  remained  behind  after  this  matter  had  been  so  settled  was  this, 
Am  the  jury  found  a  somewhat  special  verdict.  They  found  this  verdict  (I  should  have  men- 
liewd,  that  it  was  in  1864.  that  the  matter  came  to  be  tried).  This  matter  came  to  be  tried  in 
iKf,  but  the  Court  of  Session,  from  which  this  appeal  is  now  presented,  came  to  the  conclusion 
"vitfa  the  Lwd  Ordinary,  that  neither  side  was  in  fault,  with  reference  to  this  delay,  which  had 
arisen  from  a  variety  or  accidental  circu  mstances  which  are  not  necessary  to  be  entered  into  now, 
because  there  appears  certainly  to  be  no  blame  attaching  to  the  company  in  this  respect.  The 
trial  having  tenninated  in  July  1864  the  Jury  find  this:  "  They  find,  that  the  ro=k  under  the  rail- 
vay  is  260  feet  long  by  90  feet  wide,  which  exceeds  the  amount  specified  in  the  Act  of  Parliament, 
and  that  the  value  thereof  is  £s^7^  sterling,  as  at  the  31st  December  1852," 

That  having  been  so  found,  what  was  first  done  by  the  respondents  or  those  whom  the  respond- 
ents represent  was  this:  Tbe  matter  was  brought  by  advocation  before  the  consideration  of  the 
Lord  Ordinary,  and  a  complaint  was  made  with  reference  to  a  part  of  the  expenses  which  the 
SberifT  had  fixed  the  respondent  with,  and  the  result  of  that  advocation  before  the  Lord  C  rdinary 
was,  that  he  remitted  it  to  the  Sheriff  with  a  direction  to  vary  that  which  he  had  done  with  refer- 
ence to  the  expenses.  There  was  a  claim  made  also  in  the  advocation  with  reference  to  the 
iaterest  on  the  money,  on  the  ground,  that  a  verdict  having  been  found  for  ^£5272  sterling,  as  at 
the  31st  December  1853,  nanidy,  13  years  before  the  verdict  itself  was  found,  the  Lord  Ordinary 
vas  of  opinion,  ttut  he  could  not  deal  with  the  matter  in  the  advocation,  and  that  if  it  was  to  be 
dealt  wiUi  at  all  it  most  be  dealt  with  by  a  substantive  action  in  respect  of  it  The  consequence 
of  that  vas  die  bringing  of  this  action, 

Tbe  action  now  brought  raises  two  questions,  the  question  of  expenses  and  the  (question  of 
interest  alleged  to  be  payable  on  ^£5272  sterling,  and  upon  that  action  the  Lord  Ordinary  first, 
andthe  Court  of  Session  afterwards,  who  adhered  to  his  interlocutor,  have  allowed  interest  upon 
ibe  sum  of  £s'^7^  sterling  as  from  the  31st  December  1852.  And  tbe  Court  came  to  the  conclu- 
noo,  that,  inasmuch  as  the  interest  on  that  sum  will  make  the  aggregate  sum,  incliulin^  die 
principal,  considerably  to  exceed  the  tender  or  ofier  made  by  the  company,  the  company  is  liable 
ror  all  the  expenses  which  attended  tbe  investigation. 

Tbe  question  we  have  now  to  consider  is  this,  whether  or  not  this  action  was  competent  to  the 
Mrsuer  (the  respondent),  regard  being  had  to  the  jurisdiction  which  is  conferred  upon  the  Sheriff 
by  the  Acts  to  which  1  have  referred ;  because  if  the  true  construction  of  these  Acts  be  such  as  it 
occurred  to  me  is  their  true  construction,  independently  of  the  observations  made  by  the  learned 
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Judges  of  the  Court  of  Session,  then  the  Act  itself  {vovides  for  this  case,  as  it  does  for  every 
other  case  of  compensation.  In  any  ordinary  case  of  land  being  taken  from  a  landhokler, 
althoueh  the  landholder  might,  without  any  fault  of  his  own  on  the  one  hand,  and  without  any 
fault  of  the  company  on  the  other,  have  b^n  rather  dilatory  in  making  his  claim,  in  respect  dr 
the  money  found  to  be  due  to  him.  it  could  not  be  doubted,  chat  the  whole  matter  would  be  a 
matter  to  be  decided  by  a  jury.  With  reference  to  the  value  of  the  ground,  the  jury  would  not 
be  able  to  award  interest  in  respect  of  that  delay.  They  would  simply  find  the  value  of  the  land, 
and  the  Sheriff  thereupon  would  issue  his  process,  and  the  sum  would  be  recovered,  and  the 
costs  would  be  governed  by  the  principles  enunciated  in  the  Act  with  respect  to  the  tender. 

The  whole  case  is  therefore  resolved  into  this  question,  whether  or  not  the  case  was  a  case  to 
be  dealt  with  according  to  the  ordinary  procedure  under  the  Act.  I  confess,  that  it  appears  to 
me,  for  the  reasons  I  have  already  given,  that  it  is  so.  I  will  simply  notice  what  the  grounds 
were  which  were  taken  by  the  Court  below,  which  led  them  to  the  contrary  conclusion.  It  isonly 
just  and  right  that  I  should  do  so,  on  account  of  the  ^reat  respect  I  entertain  for  the  learned 
judges  who  took  that  view.  It  can  be  stated  very  briefly  in  what  respect  it  is,  that  the  view  whidi 
I  have  been  led  to  take  differs  from  their  judgment. 

The  Lcnrd  President  puts  it  thus :  He  seems  to  be  of  opinion,  in  the  first  place,  that  under  the 
very  pecuUar  form  of  the  provisions,  making  arrangeinents  for  compensation  under  this  Act, 
there  are  several  things  to  be  done  which  cannot  be  done  under  the  ordinary  course  of  procedure. 
He  states  the  ordinary  course  of  pro:e:lure  in  the  manner  in  which  I  have  stated  it,  and  then, 
with  regard  to  this  particular  case,  he  says — "This  is  the  embodying  in  the  Special  Act  an 
arrangement  or  parliamentary  agreement  between  the  parties.  The  stone  which  must  be  left, 
and  which  the  railway  company  require  to  be  left  for  the  purpose  of  sustaining  their  railway  in 
its  passage  over  the  quarry,  is  to  be  valued.  Its  extent  and  tonality  are  to  be  ascenained  in  the 
same  manner  as  in  ordinary  cases  of  disputed  compensation — that  is  to  say,  the  parties  are 
authorized  by  this  Special  Act  to  avail  themselves  of  that  part  of  the  machinery  of  the  Lands 
Qauses  Act  appropriate  to  compulsory  sale,  which  provides  for  the  ascertainment  of  the  pnce. 
But  that  is  not  the  same  thing  as  saying,  that  the  case  betweoi  the  Caledonian  Railway  Company 
uid  Sir  Thomas  Gibson  Carmichael  shall  be  dealt  with  in  all  respectsas  if  it  were  a  case  of  cun- 
pulstxy  purchase,  by  them.  Not  at  all.  All  that  is  necessary  in  order  to  carr^  out  the  provisioi 
of  the  Statute,  so'  far  as  I  have  read  it,  is,  that  the  valuation  tribunal  shall  decide  upon  the  value 
of  this  stone — that  is  to  say,  either  that  a  set  of  arbiters  nominated  under  the  clauses  apf^caUe 
to  arbitration,  or  the  Sheriff  and  his  jury,  shall  fix  for  ths  [larties  the  value  of  that  piircion  of 
stone  which  the  railway  company  are  to  reauire  the  proprietor  to  leave  tmwroughL  There  is 
another  point  in  the  clauses  of  the  Statute  tnat  is  also  extremely  importanL  In  the  ordinary 
case  of  a  verdict  returned  by  a  valuation  jury,  judgment  follows  instantly  upon  the  verdict,  and 
that  decree  or  judgment  is  instantly  enforceable.  But  it  is  not  so  in  this  case.  The  coatraiy  is 
provided  by  this  very  clause.  This  valuation,  which  is  to  take  place  in  the  same  manner  as  in 
ordinary  cases  Of  disputed  compensation,  might  obviously  take  place  within  a  few  weeks  or  a  few 
months  after  the  Act  nassed.  There  is  nothing  to  prevent  it.  But  it  is  provided,  that  the  value 
of  the  said  stone  shall  be  payable  by  the  company  from  time  to  time,  when  and  "as  often  as  a 
piece  of  rock  at  least  130  feet  in  length  is  worked  up  to  the  north  or  south  boundary  of  the  rail- 
way, such  payment  to  be  only  to  the  extent  of  the  value  of  the  stone  opposite  such  face." 

I  confess  it  does  not  appear  to  me,  that  that  would  be  the  proper  way  of  carrying  Into  effect 
the  valuation  under  this  Act  of  Parliament.  The  Act  says,  that  there  shall  be  no  money  payable 
until  a  certain  time,  and  that  the  value  only  of  that  whkh  is  ascertainable  in  that  particularevcnt 
which  is  to  make  the  money  become  payatde  by  the  company,  is  to  be  valued,  and  to  be  paid, 
and  therefwe  it  would  be  an  unreasonable  course  for  the  proprietor  of  the  quarry  to  adt  for  a 
viduation  of  his  whole  quarry  before  that  event  had  happened,  and  before  any  maacy  could 
possibly  be  payable  to  him.  The  proper  course  would  be,  when  the  time  had  conoe  at  wUch  the 
money  was  payable  to  him,  then  to  ask  to  have  the  value  ascertained  which  then  would  be  pay 
aUe,  and  not  to  have  the  value  of  the  property  all  ascertained  in  a  lump  immediately  after  the 
passing  of  the  Act  before  anything  had  been  done,  which  could  possibly  indicate  to  the  jury  what 
the  property  was  which  was  then  to  be  paid  for.  Upon  that  ground  the  learned  jndgc  sa^ 
— "  What  is  the  remedy  of  Sir  Thomas  Carmichael  ?  Most  unquestionably,  to  bring  an  action  in 
a  Court  of  Law  for  the  purpose  of  enforcing  the  contract  contained  in  the  Special  Act  of  Parlia- 
ment, so  far  carried  out  by  Che  verdict  of  the  jury,  as  to  have  ascertained  the  total  amount  ttf  tbe 
rock  which  is  to  be  left  unwrought  in  all  time  coming.  Then  this  inquiry  and  this  dispute  may 
be  repeated,  because  there  may,  after  the  lapse  of  some  more  years,  be  another  face  rock  of 
130  feet  wrought  up  to  the  boimdary  of  the  railway,  and  then  another  demand  in  like  manoer 
takes  place,  and  so  on." 

I  see  no  diflSculty  at  all,  tn  practice  or  in  justice,  in  saying,  that  what  he  is  to  be  paid  for  is  a 
thing  to  be  ascertained  on  each  occasion,  and  that  there  is  no  necessity,  upon  any  groond 
whatever,  for  ascertaining  what  is  to  be  paid  before  the  time  comes  when  the  payment  is  to  be 
madc^  and  when  the  property  is  to  be  valued  for  which  the  payment  is  to  be  made. 
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Xben  the  Lord  President  says  subsequently — "The  parties  themselves  seem  to  have  been 
erfectly  aware,  that  the  verdict,  which  was  returned  upon  the  25th  of  July  1864,  could  never  be 
onsidered  or  dealt  with  as  a  verdict  in  an  ordinary  case  of  disputed  compensation,  or  as  a 
efdict  which  could  be  carried  out  and  made  the  foundation  of  a  judgment  by  the  Sheriff  under 
he  terms  of  the  Lands  Clauses  Act,  without  any  farther  inquiry,  or  without  settling  anything 
Mce  between  the  parties.  The  verdict  itself  finds,  that  the  rode  under  the  railway  is  2W)  feet 
nag  by  90  feet  wide,  and  that  the  value  thereof  is  ^5272  sterling,  as  at  3151  December  1852. 
low  these  last  words  are  very  material  in  the  present  question,  because  they  shew,  that  the 
^way  company  were  of  opinion,  (and  that  is  the  construction  that  both  parties  adopt,)  that  the 
mm  of  ^5272  sterling  was  payable  at  the  3fst  of  December  1852,  and  that  the  reasim  was,  that 
C  that  date  ibe  whole  face  of  260  feet  had  been  wrought  up." 

He  proceeds  again  to  say,  that  he  thinks  that  on  that  account  it  was  necessary,  that  there  should 
K  some  proceeding  by  which  the  parties  could  be  put  in  a  proper  position  in  regard  to  payment 
Kit  having  been  made  at  the  time  it  was  claimed,  and  that  that  could  not  be  done^  as  it  certainly 
sold  not  be  by  a  jury,  and  therefore  it  must  be  ascertained  by  the  Court 

Now  I  do  not  think  that  is  a  correct  conclusion,  that  in  consequence  of  the  valuation  not 
taving  been  made,  the  company  being  in  no  way  parties  to  the  keeping  back  of  that  valuation, 
Mt  that  in  consequence  of  that  valuation  not  havmg  been  made  until  a  long  time  after  it  might 
lave  been  made,  therefore  the  case  should  be  exempted  from  the  ojieration  of  the  Act.  It  does 
lot  appear  to  me,  that  this  case  should  be  exempted  from  the  operation  of  the  Act  any  more  than 
f  it  were  a  case  of  an  estate  taken  possession  of  by  a  company  ten  years  before,  which  had  never 
Men  valued  till  ten  years  afterwards,  in  which  case  it  would  not  have  been  competent  to  a  jury 
tt  have  awarded  interest.  The  parties  who  desire  to  be  paid  must  suffer  if  they  did  not  talre  the 
proper  and  usual  mode  for  having  been  in  any  way  impeded  in  getting  that  payment  by  anything 
lone  on  the  part  of  the  company. 

With  regard  to  the  special  finding,  there  is  no  finding  as  to  interest,  bat  ther«  is  a  special 
finding  as  to  the  time  at  which  the  property  should  be  valued.  Both  parties  seem  to  have  agreed 
that  that  should  be  put  in  the  verdict.  Of  course  it  might  be  thought  that  either  party  might 
ncoeed  in  raising  an  argument  upon  it  The  success  cit  that  argument  is  not  guaranteed  to 
rither  side. 

I  Kach  party  wishes  to  have  the  fact  recorded,  and  the  fact  was  recorded  by  their  common 
ouiseDt,  and  the  fact  was  admitted  in  this  action,  that  it  was  a  correct  finding,  that  in  the  year 
1S52  the  value  might  have  been  ascertained  if  the  parties  had  taken  steps  to  get  it  ascertained. 
But  it  was  not  ascertained,  and  I  apprehend,  therefore,  that  there  is  no  jurisdiction  raised  for  the 
porpose  of  giving  interest  upon  a  sucn,  upon  which  interest  had  not  been  receivable  on  account 
cf  the  party  whose  business  it  was  to  procure  the  making  of  the  payment  which  he  wished  to 
receive,  so  as  to  place  him  in  a  position  to  recover  that  interest,  not  having  done  so. 

Therefore,  as  regards  the  interlocutors  decreeing  payment  of  interest,  and  decreeing  also  a 
payment  in  respect  of  costs,  it  appears  to  me,that  in  both  aespects  they  are  erroneooSj  and  that 
we  ought  now  to  reverse  those  interlocutors  which  are  the  subject  of  this  appeal. 

Lord  Chelmsford. — My  Lwds,  the  questions  raised  upon  this  appeal  are,  whether  the 
Court  of  Session  had  any  jurisdiction  to  entertain  an  action  for  the  compensation  assessed  by  the 
SberifTs  jury  for  the  value  of  the  stone  under  the  surface  land  of  the  respondent  which  the 
company  declined  to  allow  him  to  work  under  the  24th  section  of  their  Act,  and  whether, 
usaming  the  action  to  be  well  brought,  it  was  competent  to  the  Court  to  decree  interest  on  the 
MDoant  of  the  compensation  assessed  by  the  jury,  or  to  determine  anything  respecting  the 
Foment  of  the  expenses  incident  to  the  trial  before  the  Sheriff. 

The  appellants  assert,  that  the  only  proper  mode  of  proceeding  to  obtain  the  amount  of  the 
compensation  awarded  to  the  respondent  was  by  judgment  injthe  Sheriff  Court,  and  execution 
tfiereon,  as  in  an  ordinary  case  m  compensation  under  the  Lands  Clauses  (Scotland)  Act  The 
ippellants  did  not  object  to  the  competency  of  the  action  in  the  Court  of  Session  j  but  after 
stating  their  readiness  and  willingness  to  pay  the  ascertained  value  of  the  stone,  pleaded,  that 
interest  not  having  been  awarded  by  the  jury,  they  were  not  liable  for  the  same  prior  to  the  25th 
July  1864,  the  day  on  which  the  jury  returned  their  verdict,  and  that  the  amount  tendered  by 
them  being  larger  than  the  amount  awarded  by  the  jury,  they  were  entitled  to  one  half  of  their 
expenses  of  the  trial 

The  Judges  of  the  First  Division  themselves  took  up  the  question  of  jurisdiction,  and  decided, 
that  the  action  before  them  was  a  competent  proceeding,  "because,"  as  the  Lord  President 
s&id,  ^  it  was  not  the  case  of  the  compulsory  sale  under  the  Lands  Clauses  Act,  but  if  a  sale  at 
all  it  was  one  which  was  provided  for  by  a  clause  in  the  special  Act  of  Parliament  embodying 
u  arrangement  or  parliamentary  agreement  between  the  parties;"  and  Lord  Atdmillan  said, 
"it  was  not  a  claim  of  compensation  for  land,  but  only  a  claim  for  ascertainment  of  the  amount 
ud  quality  or  value  of  the  stone  purchased,  and  it  was  for  that  limited  purjMse  that  the  Lands 
^usies  Act  came  into  operation,  and  when  that  matter  had  been  once  ascertained  the  jurisdictioa 
V  the  Conrt  was  not  thereby  excluded." 
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I  am  quite  unable  to  enter  into  the  distinction  here  proposed  betveen  the  present  case  and 
that  of  an  ordinary  proceeding  for  compensation  under  the  Lands  Clauses  Act ;  nor  do  I  see 
any  good  reasons  why  the  functions  of  the  Sheriff  Court  are  to  cease  with  the  verdict  of  the  jury, 
and  the  Sheriff  to  be  deprived  of  bis  ordinary  power  of  enforcing  the  verdict.  The  24th  section 
of  the  Special  Act,  upon  which  ifae  question  turns,  is  very  imperKctly  worded,  but  1  find  nothing 
in  it  to  induce  me  to  think,  that  a  jury  was  to  be  summoaed  merely  to  ascertain  the  amount  to 
be  paid  (or  the  stone,  and  that  the  respondent  was  then  to  be  compelled  to  commence  an  original 
proceeding  in  another  court  in  order  to  obtain  not  only  what  the  jury  awarded,  but  also  what  was 
su^osed  to  follow  as  a  consequence  from  their  verdict. 

The  compulsory  taking  of  land  under  the  Lands  Clauses  Act  is  called  a  porchast^  and  the 
stone  prohibited  to  be  worked  under  the  surface  of  the  land  taken  from  the  respondent  by  the 
company  is  treated  by  the  Special  Act  as  having  been  purchased.  It  is  difficult  to  see  why  those 
should  be  regarded  in  su:h  a  diflferent  light  as  to  give  the  Court  of  Session  a  jurisdictioo  in  tbe 
one  case,  which  it  admittedly  would  not  have  in  the  other. 

The  words  of  the  24th  section,  "the  extent  and  equality  of  the  stone  shall  be  ascertained  in 
the  sams  manner  as  in  ordinary  cases  of  compensation,"  do  not  of  themselves  import,  that  the 
proceedings  in  the  Sheriff's  court  are  to  be  confined  to  the  finding  tbe  amount  of  compensation 
by  the  jury.  In  the  very  next  section,  which  provides  for  making  tunnels  under  the  railway, 
the  company  are  to  pay  the  value  of  the  stone  that  may  be  wrought  out  in  forming  these  worths, 
"  to  be  ascertained  as  before  mentioned."  It  could  not  be  contended,  that  the  value  of  the  stone 
thus  ascertained  would  be  recoverable  only  by  action. 

A  question  was  raised  upon  the  24th  section,  whether  the  whole  stone  not  allowed  to  be  taken 
was  to  be  determined  upon,  and  the  value  of  it  ascertabed  at  once,  and  afterwards  poctions  of 
the  amount  to  be  paid  as  often  as  a  face  of  rock  of  130  feet  in  length  was  worked  up  lo  the 
boundaries  of  the  railway,  or,  whether  the  valuations  were  to  be  made  from  time  to  time  as  often 
as  the  workings  had  proceeded  to  this  extent.  The  Lord  Advocate  admitted, that  it  was  not 
necessary,  that  there  should  be  a  valuation  at  once  of  the  whole  of  the  stone,  and  a  division  of 
^e  sum  &om  tt-ne  to  ti^ne  when,  and  as  often  as,  a  face  of  rock  to  a  certain  extent  was  (^teoed 
up.  It  is  therefore  perhaps  unnecessary  to  say,  that  I  read  the  section  in  this  way,  that  in 
addition  to  the  value  of  the  surface  land  the  compmy  shall  be  bound  to  pay  tSe  value  of  tbe 
whole  of  the  stone  under  the  surface  which  they  decline  to  allow  to  be  worked,  tbe  value  to  b: 
ascertained,  and  paid  from  time  to  time  for  the  stone  worked  to  a  defined  extent :  but  whether 
the  valuation  is  to  be  made  once  for  all,  or  from  time  to  time  as  the  workings  proceed,  is 
immaterial  to  the  main  question,  for  in  either  case  the  extent  and  quality  of  the  stone  is  to  be 
ascertained  in  the  same  manner  as  in  ordinary  cases  of  disputed  compensation. 

The  company,  by  the  6th  section  of  the  Railway  Clauses  (Scotland)  Act,  are  su'^ect  to  the 
provision;  of  that  Act,  and  of  the  Lands  Clauses  (Scotland)  Act  by  this  section :  "  The  amount 
of  compensation  for  lands  taken  or  used  for  the  purposes  of  the  railway  shall  be  ascertained 
and  determined  in  the  manner  provide  by  the  Lamds  Clauses  Act  for  determining  questions  oi 
compensation  with  regard  to  lands  purchased  or  taken  under  the  provisions  thereof  and  all  tbe 
provisions  of  the  said  last  mentioned  Act  shall  be  applicable  to  determine  the  amount  of  aar 
such  compensation,  and  to  enforcing  the  payment  or  other  satisfaction  thereof.' 

The  stone  under  the  surface  is  equally  land  with  the  surface  land.  It  is  clearly  land  takm  or 
used  for  the  purpose  of  the  railway,  as  it  is  retained  for  its  support.  Tbe  value  of  it  is  "to  he 
ascertained  in  the  same  manner  as  in  ordinary  cases  of  disputed  compensation  " — that  is,  in  the 
manner  provided  by  tbe  Lands  Clauses  Act  Why  is  it  not  to  be  carried  out  as  a  case  of 
compensation  to  the  end  ?  And  what  is  there  in  the  24th  section  of  tbe  Special  Act  to  prevent 
the  application  of  the  latter  part  of  the  6th  section  of  the  Railway  Clauses  Act,  as  to  the  manner 
in  which  payment  of  the  compensation  is  to  be  enforced? 

The  case  being  in  my  opinion  similar  to  a  case  of  compulsory  taking  of  land  under  tbe 
Railway  Clauses  Act  and  the  Lands  Clauses  Act,  the  interlocutor  of  the  Sheriff  ought  to  have 
been  treated  as  final,  as  by  the  I39tb  section  of  the  Lands  Clauses  Act  "  such  judgment  shall  in 
no  case  be  subject  Co  review  by  suspension  or  advocation,  or  by  reduction  on  any  grotnid 
whatever." 

The  Sheriff  by  his  interlocutor  found  the  respondent  liable  to  one  hatf  of  the  expenses 
incurred,  in  respect  of  the  verdict  being  for  a  less  sum  Chan  had  been  previously  offered  by  tbe 
company.  This  intolocutor  was  brought  under  review  of  the  Court  of  SessioOf  and  the  Lord 
Ordinary,  overruling  a  plea  of  incompetency  of  the  advocation,  pronounced  an  intcriocoui' 
remitting  the  cause  to  the  Sheriff  with  mstmctions  to  recall  that  put  of  his  into-locutor  wbidk 
related  to  the  expenses. 

No  steps  were  taken  by  the  company  to  question  the  interlocutor  of  the  Lord  Ordinary  by 
appcil  or  otherwise.  But  it  U  to  be  observed,  that  the  Lord  Ordinary  made  no  decree  as  to  ^ 
manner  in  which  the  expenses  were  to  be  settled,  because,  according  to  his  view,  the  jury 
haviiv  found  tbe  vahie  of  the  stone  as  of  the  date  of  the  31st  December  1852,  the  quesdon  of 
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tlie  right  of  the  respondents  to  interest  from  that  date  could  be  raised  only  by  an  action  for  th'e 
interest  fonnded  upon  the  verdict  and  the  judgment  of  the  Sheriff. 

This  introduces  a  new  subject  of  embarrassment  into  the  case.  It  Tas  asked  in  the  course  of 
the  argument  by  what  right  the  jury  valued  the  stone  as  of  a  date  prior  to  the  time  of  the  inquiry, 
and  it  was  answered,  that  it  was  by  the  admission  or  consent  of  the  parties.  But  this  appears  to 
be  incorrect.  I  find  no  evidence  of  any  such  consent  bsfore  the  Sheriff.  In  the  9th  conde- 
scendence it  is  said—"  In  the  course  of  the  proceedings  it  was  admitted  <m  all  hands,  that  at  the 
31st  December  1852,  the  workings  of  the  pursuer's  quarry  came  up  to  the  red  line  at  whicb  the 
defenders  regarded  that  the  wonungs  should  stop,  and  that  a  face  of  rock  not  less  than  260  feet 
in  length  was  then  wcn-ked  out  along  that  line ;  and  the  question  left  to  the  consideration  of 
die  jury  on  the  evidence  was  the  extent,  quality,  and  value  of  the  stone  as  at  the  31st  December 
1852,  upon  the  footing  that  the  defenders  were  the  purchasers  of  the  stone  as  at  that  date." 

It  seems,  therefore,  not  to  have  been  by  consent,  but  by  the  direction  of  the  Sheriff,  that  the 
jnry  found  the  value  at  the  particular  date.  The  admission  merely  amoimted  to  this,  that  at  the 
time  mentioned  the  wakings  of  the  respondents  had  proceeded  90  far  as  to  entitle  them  to 
compensation,  and  I  doubt  whether  this  was  sufficient  to  authorize  the  special  finding  of  the 
jnry.  The  admission  which  was  referred  to  was  probably  that  which  was  entered  into  after  the 
avard  of  the  comjMnsation,  and  after  the  present  action  was  brought.  Even  this  is  not  an 
adaiission  that  the  jury  were  authorized  by  consent  or  otherwise  to  find  the  value  of  the  stone  on 
the  31st  December  1852,  but  merely  that  on  that  day  a  face  of  rock  260  feet  in  length  was  worked 
to  the  northern  boundary  of  the  railway,  and  that  the  rock  or  stone  referred  to  in  the  verdict 
the  jury  is  the  rock  or  stone  opposite  to  that  face.  The  Court  of  Session  was  called  upon  by 
fte  action  to  give  efiect  to  the  verdict  of  this  jury  as  to  the  principal  sum  of  ^5272,  and  also  to 
decree  interest  upon  this  sum,  and,  in  virtue  of  the  provisions  the  Lands  Clauses  Acta^  to 
derree  the  defenders  to  pay  the  charges  and  expenses  incurred  by  them  in  connection  wiA  the 
proceedings  beftnv  the  Sheriff.  The  action,  if  maintainable,  must  be  founded  entirely  upon  the 
feedings  b^ore  the  Sheriff.  The  intt;rlocutor  of  the  Lord  Ordinary,  which  is  adhered  to  by 
Fir>t  Divisicm,  decemj  the  defenders  to  pay  £s^7^,  (the  amount  of  compensation  found  by 
juryi)  and  also  interest  thereon  from  the  3i3t  December  1852.  This  is  not  enforcing 
■atisfaction  of  the  verdict,  but  adding  to  it,  that  which  either  the  jury  had  no  power  to  give,  or, 
having  the  power,  did  not  give  it. 

The  course  which  the  Court  adopted  with  respect  to  the  costs  and  expenses  in  the  Sheriff 
Court  is  in  my  opinion  more  objectionable.  By  the  Soth  section  of  the  Lands  Clauses  Act,  in 
tfcry  inquiry  before  a  compensation  jury,  if  the  verdict  is  for  the  same  or  for  a  less  sum  than 
that  [»eviously  offered  by  the  promoters  of  the  undertaking,  one  half  of  the  expenses  of  the 
pomoters  shall  be  defrayed  by  the  owner  or  party  interested  in  the  lands.  Before  the  jury  was 
ttinmoned  the  company  tendered  to  the  respondent  a  sum  of  £,700$^  verdict  was  for 

Z5372.  The  Sheri^  in  accordance  with  the  express  words  of  the  Act,  found  the  respondent 
li^de  in  one  half  of  the  expenses  incurred  by  the  company.  The  Court  of  the  First  Division, 
adding  interest  to  the  verdict  of  the  jury,  (which  it  was  not  competent  to  them  to  do>)  increased 
Ae  vodict  to  an  amount  beyond  the  sum  tendered,  and  dealing  with  the  expenses  before  the 
Sheriff,  (which  are  regulated  by  the  Lands  Clauses  Act  by  a  cominrison  of  the  verdict  with  the 
mm  toidered,)  found  the  com|»ny  liable  to  the  whole  of  the  expenses.  It  was  ai^ued,  that  the 
respondents  preferred  three  heads  of  claim  to  be  submitted  to  the  jury,  and  that  the  tender  was 
to  satisfy  them  all,  and  that,  as  the  jury  gave  the  £,$27^  for  one  he2ul  of  claim  only,  there 
ns  no  tender  specifically  for  this  claim.  It  appears  to  me,  that,  looking  to  the  statement  in  the 
snnoMns,  and  the  verdict  of  the  jury,  it  must  be  taken,  that  the  other  claims  were  either  with- 
dra«n  from  the  jury,  and  must  therefore  be  considered  to  have  been  unfounded,  or  that  the  jury 
fwuid,  that  the  respondent  was  not  entitled  to  anything  in  respect  of  them.  But  however  this 
■tty  be,  the  words  of  the  Statute  arc  too  clear  and  precise  to  be  capable  of  any  other  interpret- 
Uion  than  that,  as  the  verdict  is  higher  or  lower  than  the  sum  tendered,  so  are  the  costs  and 
opmses  to  be  adjusted  between  the  parties. 

If  the  action  could  have  been  maintained,  the  interlocutor  would,  in  my  opinion,  have  been 
B^ecdonable,  so  far  as  it  relates  to  the  interest  on  the  sum  assessed  for  compensation  and  the 
dfWDses  of  the  inquiry  before  the  Sheriff.  Even  if  it  had  been  agreed,  that  the  jur^  might  value 
tw  Stone  as  of  the  date  of  the  31st  Decembo- 1852, 1  should  have  doubted,  whether  it  would  have 
MB  within  their  province  to  give  interest,  their  duty  under  the  summons  being  merely  to  value 
tlK  subject  matter  of  compensation.  But  snpp<»e  the  jurjr  might  have  valued  at  the  earlier  date, 
■ad  ««e  bound  to  have  given  interest,  their  verdict  was  imperfect  and  defective,  and  the  Court 
Session  could  not  «ld  to  or  supplement  it,  but  all  that  they  could  properly  do  would  have 
to  have  pronounced  a  decree  of  reduction,  which,  according  to  the  case  of  the  Caledonian 
Company  v.  Ogiivy,  (2  Macq.  239,)  ante,  p.  474,  would  have  been  competent  under  the  supposed 
circuinsunces,  notwithstanding  the  I39tb  section  of  the  Lands  Causes  Act,  and  a  new  inquiry 
*Mld  have  taken  ^ace  before  fhe  proper  tribunal.  I  think  the  interloeiUors  ^pealed  from 
«mbt  to  be  cevened. 
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REPORTS  OF  SCOTCH  APPEALS. 


Lord  Westbury.— My  Lordi*  the  great  respect  which  I  entertain  for  the  Courts  bdow,  and 
especially  for  my  noble  and  learned  friend  opposite,  induces  me,  perhaps  without  necessity,  ta 
add  a  few  observations.  Nothing  could  be  more  clearly  and  ezceuently  well  exfdained  than  the 
proceedings  under  the  Lands  Clauses  Act  as  stated  in  the  Lord  President's  ju^ment  He 
states  most  distinctly,  that,  "as  regards  the  unount  of  compensation  and  the  cost  the  inquiry, 
there  is  a  machinery  provided,  which  v<^ka  the  whole  thing  out  without  the  necessity  of  uy 
judicial  intervention  at  all."  He  goes  on  to  state,  that  the  Sheriff,  in  giving  a  decree  for  titt 
amount  of  the  verdict,  is  not  required  to  consider  any  question  of  law  or  fact  between  the 
parties ;  but  it  is  "  a  mere  decree  conform  to  the  verdict,  and  the  way  in  wbich  the  costs  aie 
made  recoverable  is  entirely  a  matter  of  diligence.  There  is  no  interposition  of  any  judicial  act 
at  all."  It  is  most  distinctly  stated,  therefore,  by  my  noble  and  learned  friend  in  bis  judgment, 
that  had  this  been  a  compulsory  sale  under  the  Lands  Clauses  Act,  as  incorporated  in  thii 
Special  Act,  there  would  have  been  no  room  whatever  for  the  jurisdiction  of  the  Conn  of 
Session. 

Now,  my  noble  and  leimed  friend  in  his  judgment  considered,  that  this  was  not  a  c<nnpalsory  sale 
under  the  Lands  Clauses  Act,  and  consequently  he  appears  to  have  regarded  the  Statute  as  grring 
authority  for  two  modes  of  procedure  to  ascertain  the  whole  value  of  the  stone  under  the  sarface 
occupied  by  the  railway,  which  my  noble  and  learned  friend  in  his  judgment  seems  to  nuader 
might  be  done  immediately  after  the  portion  of  the  land  occuined  by  the  railway  was  ascertained, 
and  then  he  regards  the  section  ^ving  power  to  ascertain  the  amount  of  money  payiUdeua 
distinct  and  separate  section  giving  rise  to  a  special  contract,  not  the  ordinary  compulsory  con- 
tract to  purchase.  The  whole  case  depend.^,  therefore,  on  the  interpretation  of  the  24tb  sectiai. 
If  the  whole  machinery  of  the  24th  se:tion  bj  given  merely  with  a  view  to  effect  a  computsory 
purchase  under  the  Lands  Clauses  Act,  then,  as  it  is  shewn  by  this  judgment,  there  is  do 
jurisdiction  in  the  Court  of  Session. 

That  brings  us  then  to  the  construction  of  the  Statute,  and  in  conformity  with  the  optnioosof 
my  noble  and  learned  friends  who  have  preceded  me,  it  appears  to  me  to  be  perfectly  clear,  tbt 
there  is  no  power  of  effecting  a  compulsory  purchase  until  a  certain  amount  of  stone  has  been 
excavated.  The  reason  appears  to  be  plain,  that  it  would  be  very  difficult  to  ascertain  therabe 
of  unknown  quantities  and  qualities  of  stone  lying  beneath  the  railway.  The  process  therefore 
pointed  out  was  this,  that  the  railway  company  should  prohibit  the  working  of  a  definite  Uk 
when  the  workings  approached  so  near  the  railway  as  to  be  dangerous,  and  that  then  the  pro- 
prietor of  the  stone  should  proceed  to  unfold  the  quantity  of  stone  up  to  that  time  to  the  extent 
of  a  face  of  at  least  130  feet,  and  as  soon  as  he  had  done  scs  then  he  would  have  the  right  tocall 
upon  the  company  to  take  by  compulsion  the  whole  of  the  stone  opposite  to  the  stone  that  had 
been  so  excavated,  and  the  face  of  which  bad  been  exposed  up  to  the  boundary  fixed  by  tbe 
company.  This  portion  of  the  Statute,  therefore,  instead  of  giving  rise  to  a  special  contract,  is 
nothing  in-  the  world  more  than  a  supoadded  piece  of  machinery  for  the  purpose  of  carryii^  iMo 
effect  with  greater  facility  the  ordinary  provisicms  for  compolscny  purchaM.  It  is  not  a  dttTerent 
thing ;  it  is  a  part  of  the  entire  thing.  There  is  no  conttact  exttpt  that  which  arises  from  die 
company  forbidding  the  stone  quarry  owner  to  approach  nearer  than  a  certain  line,  Tbat  is 
equivaloit  in  effect  to  a  notice  to  take  the  stone,  and  then  the  quarry  owner  is  placed  under  tbe 
obligation  of  developing  the  face  of  the  stone  to  a  certain  extent,  in  order  that  the  value  of  tbe 
stone  may  by  that  process  be  more  correctly  ascertained.  I  think,  therefore,  the  radical  mi^ 
take,  if  I  may  venture  to  say  so,  committed  by  the  Court  below  has  bsen  in  dividing  the  seetioB 
into  two  powers — the  ordinary  power  of  compulsory  purchase  and  another  which  it  denonunates 
a  special  power  of  purchasing,  and  in  regarding  the  proceedings  taken  as  attributable  to  tbe 
special  power  and  not  to  the  ordinary  power  of  compulsory  purchase.  The  power  which  tbe 
Court  has  regarded  as  a  special  power  is  not  a  special  power,  but  is  nothing  in  the  world  wot 
than  a  particular  direction,  in  order  to  facilitate  the  carrying  out  oS  the  general  compulsory  poMr 
of  purchase. 

Now,  if  that  be  so,  as  my  noble  and  learned  friends  who  preceded  me  a^ree  tbat  it  is,  then  it 
follows  immediately,  tbat  we  have  nothing  to  do  but  to  apply  to  the  case  the  hicid  reasoning  of 
the  Lord  President  in  his  judgment,  having  removed  from  that  judgment  the  oaly  distiocrion  by 
which  the  Lord  President,  admitting,  as  he  does  most  clearly,  the  general  princifdes,  proceeds  to 
distinguish  the  case  by  virtue  of  what  he  conceived  to  be  a  special  power  of  purchase  contained 
in  the  Statute.  I  apprehend  that  that  is  not  so,  and  therefore,  if  in  reality  the  section  admits  of  tbe 
interpretation  which  your  Lordships  who  have  preceded  me  have  put  upon  it,  we  shall  acijuieste 
entirely  in  the  conclusion  which  the  Judges  of  the  Court  below  all  agree  ought  to  be  tbepn^ 
conclusion  to  be  arrived  at,  if  there  did  not  exist  any  special  independent  power  of  purchase- 
Now  it  is  plain  from  the  proceedings,  tbat  the  parties  regarded  this  as  nothing  more  than  tbe 
ordinary  mode  of  effecting  a  coiiipuUory  purchase  under  the  Lands  Clauses  Act,  with  the  addition 
which  became  convenient  and  necesjary  for  the  purpose  of  more  easily  ascertaining  theamoont 
and  value  of  the  stone.  Therefore  we  nnd,  that  a  notice  is  given  by  the  railway  company  vbes 
the  quarry  owner  approaches  the  railway  with  his  workings  in  the  month  of  Felsnaiy  it^  ^ 
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which  they  determined  a  red  line  which  was  the  line  of  prohibition,  beyond  which  the  quarry 
owner  was  not  (in  tbe  language  of  the  Statute)  to  disturb  the  surface  of  the  land.  It  became 
therrfore,  immediately  a  notice,  that  within  the  red  line  this  company  agreed  to  purchase  the  stone. 
But  before  the  company  could  be  called  on  to  do  so,  the  quarry  owner  was  under  the  obligation  of 
«levelq»ng  tbe  face  of  the  rock  over  at  least  130  feet  in  length.  He  did  so.  That  appears  to 
have  been  done  by  tbe  31st  December  1852,  for  in  the  9th  article  of  Condescendence  it  was 
admitted  on  all  hands,  tlutt  at  the  31st  December  (1852)  "  the  workings  of  the  pursuer's  quarry 
came  np  to  the  red  line  aforesaid,  at  which  the  defenders  had  required  tluit  the  woikings  should 
atop,  and  that  a  face  of  rock  not  less  than  260  fieet  in  length  was  then  worked  out." 

All  the  conditions  of  the  section  of  tbe  Statute  were  then  fulfilled,  and  on  that  day  it  was 
perfectly  competent  to  the  quarry  owner  to  have  required  the  company  to  pay  for  the  whole  of 
the  stone  opposite — ex  adverso  the  face  of  the  rock  he  had  so  opened  out  He  did  not  do  so 
and  the  mora  or  delay  in  not  ascertaining  the  amount  and  value  of  the  stone  is  attributable 
entirely  to  the  quarry  owner.  Well,  then,  the  jury  being  empanelled  for  the  purpose,  proceeded 
sabsequendy  to  ascertain  tbe  value  of  the  stone,  and  they  ascertained  it  with  great  propriety  as 
it  stood  on  that  day  in  December  1852.  For  that  was  the  day  when  the  conditions  of  the  Statute 
were  fulfilled,  and  when  the  title  of  the  quarry  owner  to  have  tbe  value  of  the  stone  became 
complete.    If  he  did  not  choose  to  prosecute  his  claim  at  that  time,  it  was  bis  own  fault 

That  being  the  state  of  the  case ;  and  the  jury  having  found  the  value  of  the  stone  as  on  that 
day,  all  the  functions  of  the  jury,  and  all  the  obligations  of  tbe  Statute,  were  completely  fulfilled  - 
and  as  the  Lord  President  shewed,  there  was  no  room  for  any  interest  to  be  demanded! 
Interest  can  be  demanded  only  in  virtue  of  a  contract  express  or  implied,  or  by  virtue  of  the 
principal  sum  of  mtmey  having  been  wrongfully  withheld,  and  not  paid  on  the  day  when  it  ought 
to  have  been  paid.  There  was  nothing  or  that  kind  her^  and  there  is  no  room  for  any  juris- 
diction of  any  Court  to  consider  the  question  of  interest,  that  being,  if  it  arise  at  all,  a  matter  for 
the  jury  alone  in  determining  the  amount  of  compensation  or  the  amount  of  purchase  money  to 
lie  {Kud.  And  in  like  manner  also,  as  the  Lord  President  shews,  the  question  of  expenses  is  a 
mere  consequence,  and,  as  he  properly  expresses  i^  is  a  mere  matter  of  diligence.  There  was 
no  room,  therefore,  for  the  addition  of  the  jurisdiction  of  the  Court  of  Session  to  the  authority 
and  jurisdiction  and  powers  created  by  tbe  Statute  in  favour  of  the  Sheriff  Court  and  of  the  jury. 

I  have,  therefore,  no  hesitation  in  agreeing  with  my  noble  and  learned  friends,  that  there  was 
nothing  to  be  done  by  the  Court  of  Session  ;  that  this  action  was  altogether  incompetent  and 
that  tbe  only  sum  of  money  payable  to  the  quarry  owner  was  that  found  and  ascertained  by  the 
verdict  of  the  jury  ;  and  inasmuch  as  the  comparison  of  that  sum  with  the  sum  tendered  by  the 
railway  company  shews  clearly,  that  the  tender  exceeded  the  first  amount  of  his  demand  the 
consequence,  as  a  mere  matter  of  diligence  in  respect  of  costs,  follows  immediately,  as  explained 
by  the  Lord  President  in  his  judgment.  I  agree  with  my  noble  and  learned  friends  that  the 
interlocutors  should  be  reversed. 

Lord  Colonsay. — My  Lords,  I  confess  I  do  not  regard  dtis  case  as  so  free  from  difficulty  as 
my  noble  and  learned  frimds  da  In  the  first  place,  I  do  not  concur  in  the  construction  which 
they  have  put  on  the  clauses  in  the  Special  AcL  This  is  a  matter  dealing  with  a  substance  under 
tbe  surface.  No  doubt  tbe  Lands  Clauses  Act  and  the  Railways  Clauses  Act  are  incorporated  in 
tbe  Special  Act.  But  the  dealing  with  that  substance,  if  it  is  to  be  regarded  as  mineral,  is  not 
left  to  be  flme  under  tbe  mineral  clauses  of  the  Act  On  the  contrary,  it  is  taken  out  of  the  pro- 
visions of  the  mineral  clauses  of  the  Act,  and  is  made  the  subject  of  a  special  agreement  under 
the  special  clauses.  Now  what  was  the  meaning  of  that  special  agreement  ?  It  appears  to  me 
to  have  been,  that  the  railway  company  were  to  purchase,  if  they  chose,  certain  stone  from  tbe 
owner  of  the  quarry,  that  is,  whatever  portion  of  the  stone  they  did  not  permit  him  to  work,  they 
were  to  be  held  to  be  purchasers  of,  and  to  pay  the  price  of  it.  That  price  was  not  to  be  paid 
until  the  owner  of  the  quarry  bad  worked  up  to  the  point  where  the  railway  company  considered 
that  he  was  bound  to  stop,  and  where  they  required  him  to  stop.  But  I  do  not  agree  with  my 
noble  and  learned  friend  who  last  spoke  as  to  the  meaning  or  purpose  of  that  arrangement.  It 
appears  to  me,  that  the  owner  of  the  quarry  might,  at  any  time  after  the  passing  of  the  Act,  have 
called  on  the  promoters  of  the  railway  to  mark  the  line  at  which  tbey  would  require  him  to  stop 
and  I  do  not  see  that  there  could  have  been  any  difficulty  in  ascertaining  the  amount  and 
valoe  of  the  stone  at  any  time.  It  is  not  stone  that  is  developed  which  has  to  be  valued  ;  it  is 
stone  that  has  not  yet  been  wcnrked.  There  is  a  certain  tHvadth  of  ground  under  which  stone  is 
supposed  to  be.  There  must  be  some  mode  of  ascertaining  what  is  the  amount  of  stone 
nodeveloped  in  the  ^ound ;  and  that  could  be  ascertained  at  any  period.  But  I  think,  that  the 
object  of  the  provisions  as  to  the  payment  being  delayed  until  a  certain  amount  of  the  quarry 
was  worked  on^  so  as  to  develop  a  certain  portion  of  rock,  was  this :  that  until  the  owner  of  the 
quarry  had  worked  up  to  that  point  he  had  lost  nothing  whatever  by  the  company  requiring  him 
not  to  work  the  stone  under  that  land,  because  be  had  not  arrived  at  a  point  at  wbi«i  he  could 
have  made  that  stone  available ;  and  therefore  it  was  that  he  was  to  receive  no  payment  of  the 
priM  of  the  stone  tiU  matters  had  arrived  at  a  positicm  in  which  he  could  no  longier  make  diat 
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stone  available  in  consequeoce  of  his  being  stopped  by  the  railway  company  from  doing  so.  Bat 
it  does  not  follow  from  that,  that  the  right  to  the  stone  was  to  be  held  as  a  mere  matter  to  be 
valued,  and  to  be  dealt  with  by  way  of  compensation,  either  under  the  Railway  Clauaes  Act  or 
under  the  Lands  Clauses  Act.  The  manner  of  ascertaining  the  value  is  no  doubt  by  a  ^eri8^ 
jury.   They  are  to  ascertain  the  quantity  and  the  quality,  and  by  inference  the  value  of  the  nane. 

It  appear:!  that  the  period  at  which  the  owner  of  the  quarry  was  entitled  to  payment  of  the 
value  01  the  stone  wa;  in  the  year  1852.  But  the  value  was  not  ascertained  at  that  date.  It 
was  not  ascertained  tilt  1864.  In  any  ordinary  case,  or,  perhaps,  even  in  this  case,  and  looln^ 
to  the  terms  of  this  clause,  I  doubt  very  much  whether,  even  if  there  had  been  mora  on  the  pan 
of  the  railway  company,  the  jury  could  have  found  specially  that  interest  was  due  on  that  sum. 
If  they  had  put  a  special  clause  mto  their  verdict,  finding,  that  the  quarry  holder  was  entitled  to 
£$0/X3O  odd,  and  separately  so  much  for  interest  from  1852,  I  doubt  whether  it  would  have  been 
a  CO  npeteot  proceeding  on  the  part  of  the  jury.  For  all  that  was  remitted  to  them  uoicr  this 
Statute  was  to  ascertain  the  quantity  and  quality,  and  by  inference  the  value  of  the  stone;  and 
if  they  bad  found  that  which  they  were  not  competent  to  find,  1  agree  with  my  noble  and  leaned 
friend  who  spoke  last,  that  a  remedy  might  have  been  open  to  the  railway  company  by  redaction 
to  get  the  better  of  that  verdict.  But  that  is  not  the  question  here.  The  question  here  is,  vbether 
this  clause  in  the  verdict,  in  which  the  jury  have  found  the  value  of  the  stone  as  in  1852,  meant, 
that  the  (juarry  owner  was  entitled  to  his  money  at  that  date.  And  then  the  questim  ariies, 
whether,  m  point  oS  law,  anything  has  occurred  to  preclude  him  from  getting  interest  en  the 
price  as  at  that  date. 

Now,  how  did  this  clause  come  into  the  verdict  ?  My  noble  and  leaned  friend  who  ipob 
first  says,  it  has  been  represented  that  it  was  done  by  the  consent  of  the  parties,  but  that  be  cn 
find  nothing  of  that  kind  in  the  evidence.  Now  I  think  my  noble  and  learned  friend  has  over- 
looked a  statement  in  the  answer  of  the  railway  company,  which  bears,  that  it  was  of  ctmseuof 
both  parties  that  the  jury  found  the  value  of  the  stone  in  question  as  at  31st  December  1851. 
Neither  the  pursuer's  title  to  the  stone,  nor  the  question,  whether  the  pursuers  were  entitled  to 
interest  of  the  price  or  value  thereof  from  31st  December  1852,  was  left  to  or  determined  bytbe 
jury.  "  The  parties  consented  to  the  jury  fixing  the  value."  "  The  claim  of  the  pursuer  aad  the 
tender  made  by  the  defenders  included  the  principal  sum  or  value  of  the  stone  only,  and  vera 
both  made,  leaving  the  question  of  interest  open,  and  the  verdict  of  the  jury  was  returned  apon 
the  same  footing.'  If  that  was  a  question  to  be  disposed  of  at  all,  it  was  not  a  question  within 
the  competency  of  the  jury  and  the  Sheriff.  Then  where  was  it  to  be  dealt  with  i  The  Supreme 
Court  was  the  only  Court  that  could  deal  with  it.  If  they  found  that  this  was  a  debt  of  that  dale, 
then  on  the  ordinary  principles  of  law,  unless  there  was  something  to  interfere  with  them,  intcKSt 
would  be  due  from  that  date.  That  interest  is  a  separate  thing,  one  which  neither  the  jury  nor 
the  Sheriff  could  deal  with.  It  follows  that  it  was  an  open  question  to  be  dealt  with  a  tribmal 
that  was  competent  to  deal  with  iL 

On  that  footing  it  appears  to  me,  that  the  Court  had  jurisdiction.  Whether  th^  dealt  with  die 
matter  rightly  or  wrongly  is  anoth«  question.   All  that  I  say  now  is,  that  1  think  they  had  juris- 
diction.   Now,  if  they  had  jurisdiction  to  deal  with  it,  the  question  would  come  to  be,  whether 
they  dealt  with  it  rightly  or  wrongly.    It  is  perhaps  uimecessary  for  me  to  make  any  remarb 
upon  that  question.   I  consider  it  a  minor  question,  as  the  case  is  practically  decided  ;  but  it 
appears  to  me  to  stand  in  that  position.    Further,  as  regards  the  jurisdiction,  I  may  remark,  that 
with  that  statement  in  the  record  by  the  railway  company,  no  objection  was  taken  to  the  juris- 
diction of  the  Court  of  Session,  clearly  shewing  what  was  the  meaning  of  the  parties  in  that 
clause  of  the  statement  Their  conduct  shews  clearly,  that  it  was  their  opinion  that  the  questioa 
was  to  be  dealt  with  by  a  tribunal  competent  to  deal  with  it,  and  the  only  tribunal  competent 
to  deal  with  it  was  the  Court  of  Session.    But  whether  they  decided  it  rightly  or  wriuigly  is* 
secondary  matter.    But  I  cannot  entirely  hold  with  some  of  the  views  which  have  been  stated 
by  my  noble  and  learned  friends,  as  to  the  circumstances  under  which  alone  interest  would  be 
given.    It  does  not  require  a  special  contract  for  it,  in  order  to  make  interest  due,  nor  does  it 
require  that  there  be  any  clear  culpa  or  blame  on  the  part  of  the  person  who  hais  not  paid  Cbe 
price  at  the  proper  date ;  as,  for  insunce,  the  vendor  may  not  be  in  a  condition  to  give  1  dear 
titl^  but  the  purchaser  may  have  been  put  in  possession  of  the  property  purchased.   And  bctt 
the  qtiestion  would  come  to  be,  whether,  if  it  be  r^rded  as  a  purchase,  and  the  railway  co»- 
pany  got  into  possession  of  the  purcha^  in  1852,  there  is  any  reason,  why  they  should  be  os 
a  different  footing  from  parties  who  have  purchased,  and  have  got  into  possession,  but  sow 
circumstances  have  occurred  which  have  prevented  the  purchase  being  completed.   The  Cofft 
found,  that  neither  party  was  to  blame  for  the  delay  that  took  place.    It  seems  to  be  implied,  I 
think,  in  the  opinion  of  my  noble  and  learned  friend  who  spok  e  last,  that  the  owner  of  the  qnany 
was  alone  to  blame  for  not  having  that  value  ascertained  earlier.    But  it  is  a  common  statoneot 
between  the  parties,  that  no  blame  attached  to  either  party ;  then  mora  cannot  be  introduced 
into  the  question,  and  if  fnora  is  not  introduced  into  the  question,  then  we  fall  back  on  ibe 
ordinary  rule,  and  then  the  question  comes  fandt  to  what  I  bare  st^ed.   It  was  the  case  of  1 
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purchaser  who  got  into  possession  in  1852,  and  to  whom,  through  no  fault  of  the  seller,  the 
|»rice  was  not  fixed  till  1864.  That  being  so,  1  should  rather  be  inclined  to  concur  in  the  judg- 
ment which  the  Court  pronounced  upon  that  point. 

Then  the  question  of  expenses  is  said  to  be  a  consequence  of  that.  I  am  not  quite  so  clear 
alxHitdiat.  I  am  not  sure  that  it  necessarily  follows  so.  If  the  view  of  both  parties  was,  that 
the  value  of  the  stooe  tmly  should  be  ascenained,  and  if  the  value  of  the  stone  was  ascertained 
at  a  less  sura  than  the  amount  which  was  tendered,  I  am  not  so  clear  that  the  Sheriff  was  «  rong 
with  reference  to  the  expenses  in  the  shape  in  which  the  statement  was  presented  to  him.  I 
thiofc  he  was  right ;  he  had  no  power  to  deal  with  the  expenses.  But  on  the  two  points  of  juris- 
ciiction  and  liability  for  interest,  I  go  along  with  the  view  that  was  taken  in  the  Cfnut  bdow.  But 
I  confess  it  is  a  diffi:ult  question,  and  I  am  not  surprised  that  mynobleand  learned  friends  have 
arrived  at  an  opposite  conclusion.  Perhaps  they  are  rather  surprised  ax  the  conclusion  at  which 
I  have  arrived.    But  I  cannot  give  my  concurrence  to  the  judgment  that  is  to  be  pronounced. 

Lord  Chancellor. — .As  the  majority  of  your  Lordships  have  come  to  the  conclusion,  that 
tbe  action  was  incompetent,  I  apprehend  it  will  be  nece!^sary,  besides  reversing  the  interlocutors, 
to  substitute  for  those  interlocutors  a  decree  of  absolvitor,  with  expenses. 

Lord  Westburv. — Probably  your  Lordships  would  agree  to  this :  Reverse  the  interlocutors ; 
atnd  this  House  being  of  opinion,  that  this  action  was  incompetent,  direct,  that  a  decree  of 
absolvitor,  with  expenses,  be  substituted  for  the  order  of  the  Court  below. 

Sir  Roundell  Paimer.—Then  shall  we  not  receive  payment  of  the  principal  money,  my  Lords  ? 

Lord  Westburv.— Yes.  Did  you  not  go  to  the  Court  of  Session  for  that?  You  have  a 
Parliamentary  remedy  for  that,  you  know.  It  would  be  very  inconsistent  with  the  principle  of 
our  judgment,  if  we  allowed  the  interlocutor  to  stand  as  an  interlocutor  directing  the  payment  of 
the  pnncipal. 

Sir  Rcundell  Palmer, — I  do  not  know  whether  your  Lordships  remember,  that  both  in  the 
Court  of  Session  and  here  the  appeal  was  expressly  limited  to  the  payment  of  the  interest  and 
expenses.  There  is  no  reclaiming  note  against  that  part  of  the  interlocutor  which  directs  pay- 
ment of  the  principal,  and  no  appeal 

Lord  Westburv,— If  it  was  agreed  between  the  parties  to  limit  the  appeal  to  the  interest  and 
expenses,  of  course  the  appellant  would  be  bound  by  that  agreement  to  pay  the  principal  sum 
of  money.  So  far  as  the  judicial  matter  we  have  to  deal  with  is  concerned,  having  found  the 
action  to  be  incompetent,  we  should  stultify  ourselves  if  we  allowed  the  interlocutor  to  stand. 

Sir  Roundell  Palmer. — The  petition  of  appeal  to  your  Lordships'  House  does  not  indude  the 
part  of  the  interlocutor  relating  to  the  principal. 

Lord  Chancellor. — Unless  there  be  some  arrangement  entered  info  between  the  parties,  I 
cannot  see  how  we  can  proceed  otherwise  than,  having  declared  the  action  incompetent  to  reverse 
the  interlocutor.    How  can  we  leave  the  decree  standing? 

Lord  Westburv.— There  need  be  no  difficulty  about  the  matter. 

Lord  Chancellor. — ^The  money  may  be  recovered  under  the  Sheriff's  judgment. 

Sir  Roundell  Palmer.^l  should  imagine,  that  it  will  be  the  first  time  that  your  Lordships  have 
ever  gone  beyond  the  petition  of  appeal.  If  an  incompetent  judgment  is  pronounced,  and  it  is 
not  appealed  from,  it  remains. 

Lord  Colonsay.— We  had  better  limit  the  decree  to  the  petition  of  appeal 

Lord  Chexjisforo.— Surely  we  cannot  allow  the  interlocutors  to  stand,  if  the  action  is 
incompetent. 

Lord  Westburv. — Certainly  we  cannot  do  that.  That  would  be  to  exercise  jurisdiction.  If 
the  parties  have  agreed,  that  the  appeal  shall  extend  only  to  the  interest  and  the  costs,  then,  by 
their  agreeing  now,  that  the  principal  shall  be  paid  by  the  railway  company  to  the  respondent, 
the  consistency  of  the  House  will  be  preserved. 

Sir  Roundell  Palmer. — 1  do  not  know  what  your  Lordships  would  consider  an  agreement ;  but 
the  petition  of  appeal  prays  your  Lordships  to  reverse,  vary,  or  alter  the  interlocutors,  except  in 
so  far  as  the  sum  of  0^5272,  with  interest  thereon  from  the  25tb  of  July  1864,  (which  is  the  date 
of  the  verdict  of  the  jury),  is  held  to  be  found  due  to  the  respondent. 

Lord  Cheuhsford. — We  are  in  this  difficulty,  that  we  have  declared  our  opinion  to  be,  that 
the  acti<Hi  was  incompetent,  and  therefore,  whatever  agreement  may  have  been  entered  into 
between  the  parties  with  regard  to  limiting  the  extent  of  their  appeal,  I  am  afraid  it  would  be 
DKonsistent  with  the  opinions  expressed  by  the  House  if  we  held,  that,  so  far  as  the  interlocutor 
reh^  to  the  principal  sum,  it  should  stand.  I  think  probably  an  agreement  between  the  counsel, 
if  the  counsel  for  the  railway  company  are  present,  would  obviate  all  difficulty. 

Mr.  Afellish. — The  railway  compan;^  have  never  disputed  their  liabUity  to  pay  the  principal ; 
but  I  cannot  give  up  my  right  to  costs  in  the  Court  of  Session,  as  we  substantially  succeed. 

Sir  Roundell  Palmer. — I  am  not  saying  a  word  about  that. 

Lord  Westburv. — 1  expected,  Sir  Roundell,  that  the  railway  company  would  have  frankly 
stated,  that  they  were  ready  and  willing  to  pay  the  principal. 
Sir.  Mellish^'Wc  never  disputed  it ;  that  is  what  I  said  at  the  beginning. 
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Lord  Chelmsford. — Not  disputing  and  agreeing  are  two  different  things. 

Mr.  Mellish, — Provided  it  makes  no  difference  as  regards  the  costs  of  this  action,  I  have  not 
the  least  difficulty  in  giving  an  undertaking,  so  far  as  i  can  do  it ;  though  it  is  difficult,  where 
counsel  undenakes  anything,  to  know  how  it  may  operate;  but  certainly  I  can  say,  that  my 
instructions  from  the  beginning  have  been,  that  the  railway  company  had  not  the  smalleit 
objection  to  pay  the  principal,  and  always  intended  to  pay  it,  and  offeied  to  pay  it,  and  would 
have  paid  it,  if  these  proceedings  had  not  been  taken  in  the  Court  of  Session. 

Lord  Westbury. — My  Lo^s,  I  take  it,  and  my  noble  and  learned  friend  here  (Lord 
Colonsay)  agrees  with  me,  that  it  would  be  desirable  for  the  judgment  of  this  House  to  proceed 
upon  this  declaration : — "  That  this  House  is  of  opinion,  that  the  action  was  incompetent ;  but, 
inasmuch  as  the  petition  of  appeal  does  not  challenge  the  interlocutors  beyond  the  questions  of 
interest  and  of  costs,this  House  doth  revei'se  the  interlocutors  complained  of  so  far  as  theyrdaie 
to  the  questions  of  interest  and  of  costs,  and  doth  decree,  that  quoad  liac  there  be  absolvitor 
with  expenses,  leaving  the  interlocutors  in  force  as  a  means  of  enforcing  the  payment  of  the 
principal  sum  of  money,"  or  something  to  that  effect.    Will  that  satisfy  Sir  Roundell  Palmer? 

Sir  Roundell  Palmer. — Perfectly,  my  Lord  ;  that  is  what  I  thought  your  Lordships  would 
probably  do  when  you  fully  understood  the  position  of  the  case. 

Lord  Westbury.— I  felt  perfectly  sure  there  would  be  no  hesitation  on  the  port  of  the 
railway  company  to  undertake  to  pay  the  principal  immediately. 

Lord  Chancellor. — The  declaration  must  be  carefully  framed.  In  substance  it  will  be.-— 
That  the  House  being  of  opinion,  that  this  action  is  not  competent,  reverse  the  interlociiton 
complained  of,  and  decree  absolvitor  with  costs,  except  so  far  as  to  leave  the  interlocntoii 
standing  as  the  means     enforcing  payment  of  the  principal 

yudguuKt  of  rrt/trsalf  wUk  declaration, 

ApptUanti  Agents^  Hope  and  Mackay,  W.S. ;  {Grahames  and  Wardlaw,  Westminster.— 
Rtspondentf  Agents^  Gibson>Craig,  Dalziel,  and  Brodies,  W.S. ;  Loch  and  Maclauri^ 
Westminster. 


JUNE  30,  187a 

The  Earl  of  Zetland,  Appellant^  v.  The  Glover  Incorporation  of 
Perth,  and  Others,  Respondents. 

Salmon  Fishing — Afedium  filum  of  River — Shifting  of  Sands — Boundary — A  sand  bank  omUsI 
was  ofa  shifting;  character  had  settled  near  the  south  shore  of  a  tidal  river,  the  salmon  fokii^ 
in  which  river  belonged  to  the  opposite  riparian  owners  respectvitely  ad  medium  fihim.  t$ 
whose  shore  it  was  nearest,  claimed  to  treat  the  sand  bank  as  the  new  line  of  skore^  and  te 
advance  the  medium  filum  further  towards  the  opposite  shore. 

Held  (affirming  judgment),  That  the  Court  properly  treated  the  sand  bank  as  pari  of  J^alveu, 
and  not  as  an  island  or  accretion^  and  that  the  medium  filum  remained  unaltered. 

Superiority — Dominium  utile — Consolidation — Merger— (fA^rf  owner  of  the  dominium  utile 
acquires  the  superiority^  and  by  a  resi^ation  of  the  former  in  his  own  favour  ad  remanentiam 
eon^idates  the  two  estates^  the  effect  is  not  to  exttnguisk  the  dominium  utile  by  merger.^ 

This  was  an  appeal  from  a  decision  of  the  First  Division  as  to  the  proper  boundary  between 
the  salmon  fishery  of  the  parties  who  held  rights  of  salmon  fishing?  from  opposite  banks  in  the 
estuary  of  the  river  Tay.  A  sand  bank,  whicn  bad  shifted  its  position  considerably,  had  fanceA 
near  the  bank  or  shore  belonging  to  the  Earl  of  Zetland,  and  now  stood  there.  It  was  distant 
about  a  quarter  of  a  mile  from  the  Earl's  shore,  and  a  mile  and  a  half  from  the  Glover  Inccr 
poration's  shore  opposite.  The  Earl  claimed  to  have  the  exclu^ve  right  of  fishing  from  the  saA 
sand  bulk  csiled  Balinbreich  or  Eppie's  Taes,  as  being  within  his  huf  of  the  river,  and  to  trat 
it  as  the  south  shore  of  the  river ;  wnile  the  Glover  Incorporation  claimed  the  exclusive  ri^l  to 
fish  on  this  sand  bank,  by  virtue  of  immemorial  possession  founded  on  their  similar  use  of  the 
bank  when  it  was  formed  higher  up  the  river.  The  Earl  raised  an  action  of  declarator,  and  the 
Lord  Ordinary  by  his  interlocutor  found,  that  the  sand  bank  being  of  a  shifting  character,  and 


^  See  previous  reports  6  Macph.  292 :  40  Sc.  Jur.  162.  S.  C.  L.  R.  3  Sc.  Ap^  70 :  8  Macph. 
H.L.  144:  43  Sc.  Jur.  SOI. 
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not  in  tbe  nature  of  an  island,  the  medium  filum  was  to  be  drawn  without  regard  to  such  sand 
banic,  and  as  it  was  within  the  pursuer's  half  of  the  river  the  pursuer  had  the  exclusive  right  of 
fishing  upon  it  Both  parties  having  presented  reclaiming  notes,  the  First  Divisim  affirmed  the 
interlocutor  with  a  qualification  touching  a  subordinate  finding.  The  pursuer  now  appealed 
against  tbe  interlocutor. 

The  Lord  Advocate  (Young),  and  Sir  R.  Palmer  Q,  C,  for  the  appellant. — The  interlocutor 
vas  wrong  as  to  certain  points,  so  far  as  adverse  to  tbe  appellant.  The  appellant,  under  his 
titles,  had  the  right  of  ^^\Vi%  ex  adverse  of  his  estate  ad  medium  Jilum  aquae  either  expressly 
or  as  having  had  possession  for  forty  years  and  upwards  under  bi3  titles — Lord  Advocate -v. 
Sinclair,  3  Macph.  997.  The  respondents  had  no  Crown  grant  of  salmon  fishings,  and  at  the 
most  have  only  a  base  title  from  a  subject  superior,  which  was  not  followed  by  possession  ;  or  if 
such  possession  was  had,  it  did  not  extend  to  the  medium  Jilum.  The  estates  of  property  and 
superiority  of  the  respondents'  lands  having  been  consolidated  in  1784  in  Mr.  Hunter,  the 
necessary  effect  was  to  extinguish  the  property  title — Ross,  Lect.  222, 240 ;  Ersk.  iii.  8, 81 ;  Stair,  ii. 
II,  I ;  Lord  Advocate  v.  Sinclair,  L.  R.,  I  Sc.  Ap.  178  ;  ante,  p.  1493.  But  irrespective  oS  that, 
the  bank,  being  in  the  appellant's  half  of  the  river,  ought  not  to  be  treated  as  part  of  the  aiveus, 
bat  as  tbe  s*iore  side  from  which  the  medium  Jilum  is  to  be  measured  northwards  and  parallel 
to  stt:b  bank.  As  tbe  sand  bank  causes  a  culae  sac  in  the  river  on  the  appellant's  side,  the  sand 
bink  shoatd  be  the  line  of  southern  shore,  as  between  the  parties —  Wedderbum  v.  Patersoftf 
t  Macpb.  902.  The  existence  of  the  bank  prevents  the  appellant  exercising  his  right  of  fishing 
b  the  mid-channel,  and  the  interlocutor  ought  to  be  reversed,  in  so  far  as  it  treats  the  bank  as 
part  of  the  appellant's  half  of  the  aiveus  or  the  river. 
Mellish  Q.C.,  and  C  G.  tVotherspoon,  for  the  respondents,  were  not  called  upon. 
Lord  Chancellor  Hatherlev. — My  Lords,  the  question  which  arises  in  this  case  is  one 
which  concerns  a  fishery  in  the  river  Tay.  The  present  appellant,  the  Eari  of  Zetland,  was  the 
pursuer  in  the  proceedmg  against  the  Glover  Incorporation  of  Perth,  with  reference  to  an  inter- 
ference with  his  right  of  fishery,  in  which  action  he  seems  to  have  been  upon  the  whole  successful, 
bat  there  are  certain  declarations  made  and  findings  which  he  objects  to,  which  have  been  made 
in  the  course  of  tbe  {proceedings  in  that  action,  and  in  respect  of  those  declarations  and  findings, 
and  those  only,  he  appeals. 

Now  in  this  action,  which  was  generally  with  reference  to  the  interference  with  the  right  of 
fishing,  and  in  which  the  Summons  concluded  with  asking  for  certain  declarations,  and  also 
asking  for  an  interdict  in  respect  of  what  had  been  done  by  the  defemlers,  the  Lord  Ordinary, 
00  the  8th  of  Januar}'  1867,  pronounced  this  interlocutor.    He  found,  first,  as  a  matter  of  fact, 
"That  the  pursuer  and  his  predecessors  and  authors  have,  under  and  in  virtue  of  the  titles 
famded  on  in  the  record,  for  forty  years  and  upwards  exercised  a  right  of  fishing  for  salmon  in  the 
liver  of  Tay,  sx  ad^>erso  of  the  lands  and  estate  of  Balinbretch  and  others,  belonging  to  them  in 
property  on  the  south  side  of  the  said  river,  and  within  a  portion  of  the  same  where  the  sea  tide 
ebbs  and  flows  by  net  and  coble  and  otherwise,  to  tbe  medium  Jilum  thereof,  as  the  same  exists 
at  low  water."  Then  secondly,  he  found,  (and  this  is  the  first  finding  complained  of,)  "  That  the 
defeuders  and  their  authors  have  in  like  manner  for  forty  years  and  upwaids,  under  and  in  virtue 
of  the  titles  founded  on  by  them,  exercised  a  right  of  fishing  for  salmon  ex  adverse  of  the  lands 
of  Seaside  and  others,  belonging  to  them  in  property,  and  which  are  situated  on  the  north  side 
of  the  said  river  Tay,  and  within  the  mfluence  or  the  tides  lying  opposite  to  the  aforesaid  lands 
and  estate,  the  property  of  the  pursuer,  and  that  by  net  and  coble  and  otherwise,  to  the  medium 
^um  thereof  as  at  low  water."    Then,  thirdly,  he  found,  "that  within  the  channel  of  the  said 
river  there  has  existed  for  a  lengthened  period  of  time,  and  exceeding  forty  years,  a  hank 
geoerally  known  or  distinguished  by  the  name  of  the  Eppie's  Taes  bank,  formed  chiefly  of 
sand  and  mud,  which  is  covered  by  the  flow  of  the  tide  at  high  water,  and  which  at  low  water 
■hews  itself  as  situated  within  tbe  bed  of  the  fresh  water  stream."    Fourthly,  "That  the  said 
bank  is  not  and  has  not  been  altwether  stationary,  but  has,  under  the  influence  and  acdon  upon 
it  of  tbe  fresh  water  floods  and  of  the  tides  in  the  river,  changed  its  form  and  position  to  some 
extent  from  time  to  time,  and  more  particularly  of  late  since  the  year  1838  has  been  carried 
ftutber  down  the  stream  and  more  near  to  the  southern  bank,  and  to  the  pursuer's  lands  im  that 
side  of  the  river."   Fifthly,  be  found,  "  that  the  said  bank  "  (and  this  again  is  a  finding  com- 
(Jained  of,) "  at  present  lies  to  some  extent  to  the  southern  or  pursuer's  side  of  the  medium  Jilum 
of  the  river  a'^  at  low  water,  and  partly  on  the  northern  or  defender's  side  thereof ; "  and  sixthly, 
"That  for  forty  years,  and  for  time  immemorial  prior  to  the  date  of  the  present  process,  the 
defenders  or  those  in  their  rights,  have  been  in  use  to  fish  for  salmon  by  net  and  coble  from  the 
said  bank  when  not  covered  by  the  tide  both  to  the  northward  and  southward  thnreof,  and  now 
ntaintaio  their  right  in  this  process  so  to  do," 

_  Then  he  finds, "  as  a  matter  of  law,  in  respect,  that  the  said  bank  known  as  Eppie's  Taes  bank, 
19  not  altogether  stationary  or  truly  in  the  sense  of  the  lav  of  the  character  of  an  island  situated 
*ithia  the  bed  of  the  river,  but  is  truly  a  portion  of  the  bed  of  the  river,  liable  to  be  affected 
and  moved  from  time  to  time  by  the  action  of  fresh  water  floods,  or  of  the  sea  tide ;  that  the  same 
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cannot  b:  regarded  or  dealt  with  as  an  island  capable  of  permanent  appropriation  by  the  proprietor 
or  proprietors  of  the  shore  on  either  side  of  the  river,  but  must  be  dealt  with  as  being  truly  within 
the  bed  of  the  river,  the  fishing  of  or  from  which  is  to  be  divided  so  as  to  afford  to  the  respectrre 
proprietors  on  either  side  thereof  the  possession  of  the  fishing  to  the  medium  filum  of  the  river 
as  the  same  exists  at  low  water ;  and  with  reference  to  the  foregoing,  finds  and  declares,  that  the 
pursuer  has  good  and  undoubted  right  to  fish  for  salmon  and  other  fish  in  the  river  Tay  ex 
advtrso  of  those  portions  of  the  lands,  barony  of  Ballinbreich  or  Balinbreich  belcKiging  to  him 
and  known  as  the  estate  of  Balinbreich,  and  that  as  far  as  the  centre  of  the  stream  of  the  said 
river,  and  including  the  right  to  fish  as  aforesaid  from  and  upon  the  bank  called  the  Balinbreich 
Bank  or  Eppie's  Taes  bank,  lying  opposite  the  pursuer's  said  estate,  in  so  far  as  the  same  is 
lituated  to  the  south  of  the  centre  of  the  said  river:  Finds  and  declares,  that  the  defenders  and 
their  subcessors  in  the  lands  and  estate  of  Seaside  have  no  right  or  titk  to  fish  to  the  south  of 
the  centre  of  the  stream  t&  the  said  river,  and  in  particular  from  or  upon  any  out  of  tie  said 
bank,  in  so  far  as  the  same  is  situated  to  the  southward  of  the  centre  of  the  saio  river."  Upon 
that  he  grants  an  interdtcL 

This  finding,  and  the  interlocutor  of  the  Lord  Ordinary  having  been  in  substance,  with  smne 
verbal  alterations  not  of  importance  in  the  present  case,  affirmed  by  the  Court  of  Session,  the 
appellant's  complaint  on  the  present  occasion  is  this :  That,  in  the  first  place,  it  ought  not  to  have 
been  found,  that  any  right  whatever  existed  in  the  defenders  with  reference  to  this  fishery.  And, 
secondly,  that,  regard  being  held  to  the  special  circumstances  of  this  cas:,  the  sort  of  island  or 
banc,  whichever  it  may  be  called,  that  is  known  by  the  name  of  Eppie's  Taes  bank,  is  so  farmed 
that  in  reality  it  should  be  treated  as  a  part  of  the  southern  bank  of  the  river,  and  so 
attached  to  the  southern  bank  of  river  as  in  effect  to  make  a  portion  of  that  bank,  and  that  the 
medsurement  of  the  medium  filum  should  accordingly  be  taken,  not  from  the  northern  edge  of 
the  southern  bank,  but  from  the  northern  edge  of  this  new  or  shifting  bank  irhich  has  been  iwsnA. 
in  the  river ;  or  that  at  any  rate,  if  it  be  not  considered  as  forming  a  part  of  the  actual  sotuhon 
shore,  yet  that,  according  to  the  decision,  or  rather  the  dicta  which  we  find  in  the  case  of  Wei^ 
derbum  v.  Patersott,  the  channel  between  the  southern  bank  and  Eppie's  Taes  (or  the  shiftiiig 
bank,  as  I  shall  call  it  henceforth,)  the  channel  between  the  fixed  bank  and  the  shifting  bank 
should  be  treated  as  a  minor  channel,  and  not  one  of  such  importance  as  to  be  any  louer 
regarded  as  forming  substantially  a  part  of  the  river,  and  being  a  portion  of  river  itself,  but 
that  the  appellant  should  be  allowed  to  disregard  that  channel  u  any  question  as  b«wecn  faim 
and  the  persons  who  might  have  rights,  if  any  exist,  on  the  opposite  shore,  and  to  measure  the 
medium  filum  from  the  northern  edge  of  that  shifting  bank,  irrespectively  of  the  question  whether 
it  was  actually  joined  solidly  or  not  to  the  southern  bank  of  the  river. 

Now,  the  first  qusstion,  of  course,  that  arjses  is,  the  position  of  the  defenders  in  this  case  as 
regards  their  title,  though  the  appellant,  of  course,  has  no  other  complaint  to  make  with  respect 
to  the  defenders'  title  in  this  pirticuUr  matter  than  so  far  as  it  concerns  anything  interfering 
with  his  right  to  proceed  ad  medium  filum,  and  if  it  had  not  been  for  the  finding  in  the  inter- 
locutor which  was  found  necessary  before  the  rights  of  the  parties  could  be  effectually  determiited, 
viz.  the  finding  which  affirmatively  declares  the  defenders'  right,  and  by  which  the  appdbot 
fears  he  may  be  injured  in  any  future  or  other  proceeding. 

The  right  of  the  defenders  stands  in  reality  upon  a  very  few  facts,  because  I  think  there  is  no 
dispute  beyond  one,  which  I  can  state  in  a  very  few  sentences.  There  is  no  question  whatever 
that  the  defenders,  claiming  through  one  Hunter,  who  was  the  person  in  respect  of  whom  the 
question  as  regarded  the  ;>articular  title  to  the  fishery  arose,  have  this  much  right,  that  Hunter 
centred  in  himself  certain  rights  of  this  description.  Without  going  throt^h  the  names  of  all  the 
parties  from  whom  the  right  was  derived,  it  may  be  briefly  stated  as  a  right  esul^shed,  or 
claimed  to  be  established,  by  a  confirmation  of  certain  grants  made  in  a  marriage  settlement,  I 
think  originally  a  long  while  back,  early  m  fact  in  the  last  century,  nmfinned  by  the  Eari  of 
Errol,  claiming  the  superiority,  and  by  a  charter  of  confirmation  which  he  granted  of  these  rights 
of  fishing  which  eo  nomine  had  been  asserted  and  disponed,  and  that  that  right  was  followed,  as 
is  averred  by  the  defenders,  by  possession,  which  possession  I  think  seems  to  be  sufficiently 
estaUisbed  by  the  evidence  anterior  to  the  date  or  1784.  An  apparent  title,  at  all  events,  is 
evidenced  by  actual  user  anterior  to  the  year  1784  ;  a  sasine  was  had  and  the  right  was  fendil- 
iied  undoubtedly  (that  seems  to  be  beyond  all  dispute)  before  the  year  1784.  An  apparent  title, 
at  all  events,  is  evidenced  by  actual  user  anterior  to  1784  of  the  rights  vested  in  Hunter.  But 
the  superiority  not  being  at  that  time  consolidated  with  the  fishing  right,  what  took  place  after- 
wards was  this  (and  the  question  is,  whether  or  not  what  I  am  about  to  describe  destroyed  th( 
rights)  :  The  right  of  fishing  having  become  vested  in  Hunter,  he  afterwards  acquired  also  the 
superiority.  The  two  were  vested  in  him  under  two  distinct  titles.  Then  being  minded  to  consoli- 
date the  title  to  the  fishery  and  the  title  to  the  superiority,  he  took  the  proper  course  by  a  charter 
for  that  purpose,  by  a  resignation  to  a  person  representing  himself— a  resignation  as  it  were  to 
himself  in  terms  which  were  allowed  by  the  Scottish  law— a  resignation  called  ad  remamentism, 
the  effect  and  purpose  of  which  was,  that  he  intended,  that  this  right  to  the  fishery  and  the  liglt 
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tt>  the  superiority  should  become  consolidated — that  the  two  rights  should  be  granted  to  him  : 
and  then,  that  step  having  been  talran,  the  question  arises,  what  was  the  efT^t  of  that  step  so 
Kaken,  and  whetiier  or  not  the  fishery  and  the  superiority  having  been,  as  was  averred  in  the 
ar^ment,  united  together,  the  fishery  became  merged,  as  our  English  laws  would  consider  it» 
entirely  in  the  superiority,  and  the  superiority  dischai^^ed  of  the  dominium  utile  of  the  fishery 
wbich  would  be  vested  in  Hunter — whether  the  superiority  became  discharged  of  that  separate 
right  in  the  fishery,  so  that  the  two  were  now  merged  the  one  in  the  other,  that  is  to  say,  the 
fisberj'  in  the  superiority,  and  that  consequently  you  would  have  no  longer  to  tooic  to  the  separate 
title  to  the  fishery,  but  to  look  to  the  title  to  the  superiority,  and  to  see,  whether  or  not  the 
superior  in  that  state  of  things  had  a  title  to  the  fishery,  because  it,  curiously  enough,  stands 
thus  :  The  original  right  of  the  superior  to  the  fishery  is  disputed,  and  it  does  not  in  fact  appear 
in  evidence,  that  any  such  original  right  existed.   The  claim  is  made  solely  under  a  grant  made 
so  many  years  ago,  and  the  poisession  tal<en  under  that  grant,  which  gave  to  the  person  taking 
ander  grant  a  valid  right  by  virtue  of  the  Statute  and  prescription  under  the  Statute.     Then  it 
Is  saidj'that,  "that  right  was  vested  in  you,  but  you  passed  that  right  over,  and  it  merged  in  the 
superionty,  and  when  you  come  to  examine  the  titles  to  the  superiority,  you  do  not  find  the  title 
to  the  fishery ;  therefore  the  title  to  the  fishery  has  gone  by  that  merger,  and  you  can  have  no 
loa^r  that  right,  although  you  had  acquired  it  by  virtue  of  the  Statute,  and  prescription  under 
the  Sutute."  No  doubt  the  point  is  a  very  subtle  one,  and  it  would  be  a  very  singular  result  if 
that  coukl  be  the  correct  view  of  the  law,  because  the  result  would  be  this,  that  a  person  wishing 
to  hold  the  fishery,  and  to  hold  the  two  rights  he  had  in  a  manner  vested  in  him,  merging  the 
two  and  taking  the  proper  steps  for  that  purpose,  would  find,  that  he  bad  only  destroyed  the 
right  he  had  got.    But  this  point  seems  to  have  been  very  little  discussed  in  the  Court  below, 
and  therefore,  of  course,  I  may  well  feel  a  certain  degree  of  doubt  and  hesitation  as  to  any  con- 
clusion which  I  might  come  to  with  su^h  little  assistance  as  is  to  be  derived  from  anything  that 
was  said  in  the  arguments  which  took  pla:e  before  us.    There  are  certain  expressions  in  certain 
Scottish  text  writers  comparing  the  effect  of  consolidation  with  the  effect  of  a  merger.   But  as 
far  as  I  have  been  able  to  inform  myself  upon  the  subject,  (one  much  better  informed  upon  Scot- 
tish law  than  Ian  will  presently  address  your  Lordships,)  a  consolidation  of  rights  has  not  the 
effect  of  destroying  by  merger  tlie  right  of  fishery  which  wa5  surrendered  in  order  to  be  consoli- 
dated with  the  superiority.    The  simple  effect  is,  that  ths  two  being  consolidated,  the  right  to  fish 
might  well  pass  with  the  grant  of  superiority  alone,  if  the  two  were  consolidated,  but  there  is  no 
reason  whatever  why  the  two  rights  should  not  continue  to  co-exist,  and  n  hy  the  person  who  has 
acquired  the  right  of  fishery  should  be  supposed  to  have  lost  the  right  which  had  been  vested  in 
him,  and  why  the  resignation  should  be  considered  to  work  only  for  the  effect  of  passing  over, 
and  destroying,  the  right  which  was  effectually  vested  in  the  vassal,  and  which,  if^  the  superior 
had  no  right  at  all  (that  is  a  very  singular  pan  of  the  case)  could  not  well  be  taken  to  operate 
anything  by  way  of  resignation  to  one  who  had  no  interest  in  the  two  originally.   Beciuse,  in  the 
argument  now  used  by  the  appellant,  it  is  contended,  that  the  superior  himself  had  no  right  by 
superior  title  to  this  fi>hery  at  all    Whence  it  would  seem  a  very  singular  position  to  say,  that 
by  surrendering  to  one  a  something  to  which  he  had  a  right  to  that  to  which  he  had  no  right,  he 
destroyed  that  right  which  he  had  acquired  by  vinue  of  the  operation  of  the  Statute,  and  that, 
being  so  destroyed,  the  title  thus  conferred  upon  him  was  entirely  extinguished,  and  that  the  effect 
of  the  resignation  was  not  really  to  pass  anything  at  all  to  the  superior,  becauje  the  superior  had 
no  interest  in  the  matter  resigned,  but  the  effect  was  simply  to  destroy  that  which  it  was  his  inten- 
tion to  confirm.    1  am  happy  to  find,  that  it  seems  to  be  conforinahle  to  Scottish  law,  that  con- 
soliJation  had  not  that  effect  which,  according  to  English  law,  it  would  have  had  in  the  case 
of  the  merger  of  a  lease,  or  anything  of  that  kind.    The  effect  simply  ii,  that  the  two  things  are 
consolidated,  and  that  the  thing  held  by  one  title  is  not  lost  and  destroyed,  because  the  con- 
solidation has  taken  place.    If  this  argument  had  been  successful,  no  doubt  there  would  have 
been  considerable  reason  for  saying,  that  subsequently  to  1784,  in  regard  to  the  titles  made  out, 
there  bad  not  been  forty  years'  user,  that  is,  if  you  suppo'^e  a  new  title  to  start  altc^ether  from 
17S4.    Althouffb  there  had  been  continued  grams  of  fishery  from  that  time,  those  grants  bad  not 
heen  lietidalixea  so  as  to  enable  you  to  attach  forty  years*  possession  to  the  rights  feudalized. 

For  these  reasons  I  have  stated,  it  appears  to  me,  that  the  restriction  did  not  affect  the  nghtt 
convnred  to  Mr.  Hunter,  and  suteequently  to  the  respondents  in  the  present  appeal,  and  that, 
therefore,  the  finding  of  the  Lord  Ordinary,  which  was  confirmed  by  the  Court  below,  is  correct. 
Now.  as  regards  the  river,  there  really  seems  to  be  no  reason  on  the  facts  of  the  case  (for  this 
wholly  turns  upon  the  facts)  for  finding  fault  with  the  conclusions  which  have  been  come  to  in  the 
Court  below.  The  facts  of  the  case  seem  to  be  simply  these,  that  there  is  a  very  considerable 
mass,  as  it  appears  to  me,  of  mud  and  shingle  in  this  great  estuary,  (for  such  this  portion  of  the 
river  may  be  described  to  be,)  and  that  this  mass  is  of  a  slowly  shifting  character.  It  appears, 
during  a  considerable  number  of  years,  to  have  shifted  (as  far  as  the  evidence  has  gone)  some- 
where nearly  a  mile  down  from  one  part  of  the  river  to  another.  In  its  shifting  progress  it  has 
now  arrived  opposite  the  southern  t)ank  of  tlie  appellant,  and  opposite  the  northern  bank  of  the 
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respondents,  and  it  having  so  arrived  there,  the  question  is,  whether  this  shifting  bank  has  so^ 
acquired  the  form  of  solid  land  as  to  be  regarded  as  having  become  attached  to  the  sonthcni 
bank,  and  is  in  effect  forming  part  of  the  southern  bank,  with  only  an  intervening  channel,  vfaich 
is  not  to  be  considered  any  longer  as  forming  part  of  the  channel  or  bed  of  the  river,  but  only  as 
a  stieamlet  diverging  from  the  river,  which  is  to  be  disregarded  in  the  determination  of  any 
question  as  to  the  medium  filum,  so  that  the  medium  filum  will  no  longer  take  account  of  this 
streamlet  at  all ;  but  that  the  measurement  will  take  place  from  the  northern  ude  of  the  shifting 
bank,  and  go  to  the  northern  side  of  the  river  held  by  the  respondents. 

What  is  the  evidence  upon  this  ?  It  appears,  that  at  low  water  there  is  usually  water  between 
the  shifting  bank  and  the  main  bank  on  the  northern  side.  That  water  is  said  to  be  some  ten 
or  eleven  inches  only  in  depth,  and  there  may  be  extreme  cases  of  low  tide  in  which  persons  may 
pass  from  one  shore  to  the  other  ;  but  at  high  water  vessels  still  navigate  this  channel,  and  pass 
over  the  shallowest  portion  of  it,  that  is  to  say,  the  western  portion,  and  at  all  times  the  fisbeiy 
goes  on,  so  that  the  appellant  has  the  advantage  of  fishing  in  ibis  channel  as  much  as  if  it  vasa 
portion  of  the  river,  and  in  that  respect  he  can  and  does  use  it  as  a  ptwtion  of  the  river.  It 
appears  to  me,  as  long  as  that  state  of  things  continues— one  cannot  tell  of  course  what  changes^ 
storms,  and  a  variety  of  other  causes  may  ultimately  operate  with  reference  to  this  bank— ibe 
decree  seems  to  have  confined  itself  to  the  existing  state  of  circumstances ;  but  in  the  prcaeot 
state  of  circumstances  it  appears  to  me,  that  a  channel  which  is  used  for  navigation  in  some  states 
of  tide,  which  is  used  and  can  be  used  at  all  times  of  tide  for  the  purpose  of  6shing,  is  suffidemly 
a  portion  of  the  bed  of  the  river  to  say,  that  the  medium  Jilum  is  not  reached  until  you  have 
reached  that  medium  filum  by  measuring  from  the  original  southern  bank,  passing  over  this 
particular  portion  or  branch  as  being  a  part  of  the  river  Tay.  That  I  apprehend  is  all  that  is 
stated.  It  is  a  very  different  case  from  the  case  of  Wedderbum  v.  Paterson  which  has  been 
cited,  and  where  all  that  was  intended  to  be  said  by  the  learned  Judge  was,  that  he  should  ha¥e 
had  no  difficulty  in  dealing  with  the  case  if  it  had  been  a  cul  de  sac,  or  if  it  had  been  a  smaQ 
driblet  or  streamlet  which  could  not  be  regarded  as  any  part  of  the  river  in  question.  No  such 
case  appears  to  me  to  arise,  and  it  is  impossible  to  predicate  at  present  at  all  events,  that  this 
portion  of  the  water  which  runs  between  the  shifting  bank  and  the  southern  bank  is  not  a  por- 
tion of  the  river  Tay.  How  can  it  be  said  that  it  is  not  a  portion  of  it,  when  it  is  used  for  navi^ 
tion  and  for  filing  ?  Under  these  circumstances  the  questitm  of  fact  appears  to  be  with  the 
respondents  as  Well  as  the  (question  of  law,  and  the  only  result  which  I  can  come  to  is,  thai  the 
appeal  must  be  dismissed  with  costs. 

Lord  Chelmsford. — My  Lords,  two  c|uestions  have  been  argued  by  the  counsel  for  the 
appellant,  a  question  of  law  and  a  question  of  &ct  The  question  of  law  is,  whether  the 
respondents,  in  virtue  of  their  titles,  have  any  right  to  salmon  fishings  ex  adverse  their  lands  of 
Seaside :  that  of  fact,  whether,  assuming  that  the  parties  have  such  a  right  of  salmon  fisbii^  ex 
adverse  their  lands  ad  medium  filum  aqua,  in  ascertaining  the  limits  of  their  respective  rights,  the 
part  of  the  river  south  of  a  bank  called  Eppie's  Tacs  Bank,  is  to  be  taken  from  the  stream  as  no 
longer  a  part  of  it,  but  an  accretion  to  the  appellant's  lands. 

With  respect  to  the  question  of  the  respondents'  title  to  salmon  fishing,  I  cannot  understand 
how  it  was  allowed  to  be  raised.  The  appellant  claims  a  right  of  fishing  south  of  the  medium 
filum.  It  was  quite  immaterial  to  that  right  whether  or  not  the  respondents  have  a  right  of  fish- 
ing north  of  that  line,  except  that  if  it  could  be  shewn  that  the  respondents  have  no  right  fish- 
ing at  all,  they  could  not  have  a  right  of  fishing  south  of  the  medium  filum.  And  if  I  rightly 
understwd  the  general  efTect  of  the  pleadings,  the  respondents'  right  does  not  appear  to  be 
properly  brought  into  question  by  them. 

In  the  summons  of  declarator  the  appellant  seeks  to  have  it  fotmd  and  declared,  that  the 
defenders  and  their  successors  in  the  lands  and  estate  of  Seaside  have  no  right  or  title  to  fish  for 
salmon  or  other  fish  to  the  south  of  the  centre  of  the  stream  of  the  said  rivers,  and  inparticnlaT, 
from  or  upon  any  part  of  the  said  bank  ;  and  in  his  pleas  in  law  the  appellant  says,  **  The  defad- 
ers  have  no  right  or  title  to  fish  for  salmon  or  other  fish  from  or  upon  any  part  of  the  said 
bank." 

Now  I  understand  by  the  terms  of  the  summons  and  also  by  those  of  the  plea  in  law,  that  the 
gener^  right  of  the  respondents  to  the  fishing  is  not  denied,  but  merely  their  right  to  fish  on  the 
so'Jthem  side  of  the  medium  filum.  It  is  true,  that  in  the  respondents'  statement  of  facts  they  set 
out  a  statement  of  their  title  to  the  fishings,  and  the  appellant  denies  that  in  virtue  of  said  titles 
the  defenders  have  any  right  to  salmon  fishings.  But  I  should  have  thought  this  would  bare 
been  sufficient  to  put  the  respondents'  titles  in  issue,  as  by  the  Scotch  Judicature  Act  6  Geo.  nr. 
c.  120,  §  II,  "the  pleas  stated  on  the  record  and  authenticated  by  the  signature  of  the  Lord 
Ordinary  shall  be  held  as  the  sole  grounds  of  action,  or  of  defence  in  ^oint  of  law,  and  to  which 
the  future  arguments  of  the  parties  shall  be  confined."  Nor  can  1  think,  that  the  argument  of 
the  appellant  as  to  the  effect  of  consolidation  of  the  deminium  utile  and  the  Jomtuimm  directum 
could  have  been  addressed  to  the  Court  of  Session,  or,  at  all  events,  have  been  strongly  dwelt 
upon,  or  it  could  not  have  failed  to  be  noticed,  particularly  by  Lord  CurriehilL     i  mvit 
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therefore  conclude  this  question  (if  it  could  be  raised  at  all)  in  the  words  of  that  learned  Judge, 
"that  the  respondents  have  produced  a  title  which  conveys  to  them  a  right  of  salmon  nshing 
Thich  has  been  followed  by  possession." 

With  respect  to  the  question  whether  Eppie's  Taes  Bank  is  a  formation  of  such  a  character  as 
to  take  out  of  the  river  all  that  part  of  it  which  lies  between  the  southern  side  of  the  bank,  and 
the  appellant's  lands  of  Balinbreich,  so  as  to  throw  the  mediun:  filum  much  more  to  the  north 
than  it  would  be  if  the  bank  were  taken  to  be  a  portion  of  the  bed  of  the  river,  1  am  satisfied 
that  the  evidence  warrants  the  opinion  of  the  Lord  Ordinary,  who  says,  that  the  bank  cannot 
"  be  dealt  with  as  if  it  were  an  island  in  the  bed  of  the  stream,  capable  of  pennanent  occupation 
b]r  either  party,  or  as  now  truly  a  part  trf  the  southern  bank  or  shore,  as  maintained  for  the  pur- 
SKT,  but  that  it  must  be  regarded  truly  as  a  temporary  obstruction  in  thtf  bed,  and  that,  in  con- 
sequence, the  rights  of  the  pursuer  and  defenders  must  be  regulated  in  respect  to  the  mode  of 
fishing  from  it^  soas  most  nearly  to  preserve  to  them  their  common  lawright  to  fish  respectively 
lo  the  medium  ftium  of  the  stream." 

But  it  appears  to  me,  that  the  description  given  by  the  appellant  himself  of  the  effect  of  the 
bank  upon  the  river  concludes  the  question  against  him.  He  s^ys,  in  his  6th  condescendence, 
*the  stream  of  the  river,  on  reaching  the  said  bank,  divides  itself  into  two  channels,  one  of  which 
flows  on  the  north  side,  and  the  other  on  the  south  ude  of  the  bank,  uniting  again  into  one 
stream  at  the  tail  or  lowest  part  of  the  bank." 

This  appears  to  me  to  bring  the  case  within  that  of  Wedderbum  v.  PaUrson,  in  which  it  was 
beU,  that  a  sand  bank  having  been  formed  in  a  tidal  river  which  at  low  water  divided  the  river 
mto  two  streams,  (in  that  case  into  equal  streams,)  a  line  drawn  down  the  middle  of  the  river  at 
low  water  taking  the  two  channels  together  was  to  be  regarded  as  the  limit  of  their  respective 
rights. 

Up(Hi  these  short  grounds,  I  think  the  interlocutors  ought  to  be  affirmed. 
Lord  Westbury. — My  Lords,  I  might  well  leave  this  case  with  the  observations  which  have 
been  made  upon  it ;  but  we  were  told  so  confidently  by  one  of  the  learned  counsel  at  the  tnr, 
that  we  were  utterly  mistaken  in  our  opinicm  with  regard  to  the  Scotch  law,  that  it  may  be  well 
to  enter  into  that  matter  a  little  more  at  length.  The  argument  upon  the  point  (rf  Scotch  law 
Tas  this  :  It  was  said,  and  said  rightly,  that  possession  must  be  applied  to  the  title,  and  that  the 
only  title  that  here  existed  was  destroyed.  Now  all  that  proceeded  cm  the  application  to  Scotch 
law  (tf  an  English  notion.  It  was  considered  that  when  an  instrument  ctf  resignation  was  exe- 
cuted, the  resignation  had  the  effect  of  merging  and  destroying  the  thing  resignnl,  and  that  it  no 
k)i^  had  any  continued  existence.  And  some  book  was  referred  to,  or  worlc  of  some  learning, 
Mr.  Ross's  Lectures,  in  which,  probably  not  thoroughly  understanding  the  English  doctrines  of 
merger,  he  compared  a  resignation  to  merger  under  the  English  law.  Now  the  difference 
httvieen  the  two  things  is  simply  this  ;  A  thing  surrendered  by  English  law  so  as  to  pro<hice  a 
tnoger  is  lost  and  destroyed  ;  a  thing  resigned  in  Scotch  law  ad  perpetuam  remattentiamy  if  it 
be  a  subject  in  which  the  dominium  utile  has  been  granted,  is  restored  to  the  superior.  It  is 
^in  conjoined  to  the  thing  from  which  it  was  taken  as  an  integral  part  thereof,  to  remain  con- 
jobed  with  it  for  ever.  In  English  law,  if  a  freeholder  has  granted  a  lease  retaining  the  rever- 
uoo,  or  if  he  sells,  and  conveys  the  reversion  to  another,  and  then  the  lessee  or  the  assignee  of 
the  term  surrenders  it,  the  term  is  lost,  and  the  reversion  becomes  the  estate  in  possession,  but 
if  the  domnit/m  utiie  in  a  particular  subject  has  been  granted  by  the  superior,  and  then  there  is 
>R9gnation  of  the  thing  granted,  the  resignation,  as  I  have  already  observed,  is  restitution  not 
for  the  purpose  of  destruction,  but  for  the  purpose  of  enjc^ment 

Now  aU  this  is  abundantly  well  known  to  those  who  are  familiar  with  Scotch  law,  as  is  evidenced 
by  the  very  language  of  the  instrument,  for  the  instrument  of  resignation  ad  remanentiam  is  set 
out  by  the  appeUants  ;  there  the  resignation  is  made  in  these  words  :  "  in  the  hands  of  the  said 
Junes  Hunter,  immediate  lawftd  superior  thereof,  in  favour  of  himself,  his  heirs,  successors,  and 
usignees,  ad perpetuam  remanentiam,  to  the  effect  the  right  of  i>roperty  thereof  may  return  and 
be  conjoined,  consolidated,  annexed,  and  incorporated  with  the  right  of  superiority  of  the  sam^ 
standing  and  established  in  his  person  in  all  time  coming,  and  be  peaceably  brooked,  enjoyed, 
^  possessed  by  him  and  his  foresaids.'' 

The  grant  of  his  right  of  salmon  fishing  was  originally  made  to  a  person  of  the  name  of  Duncan 
brLord  Errol  in  1703,  and  transmitted  by  Duncan  probably  to  his  son  of  the  same  name,  who, 
n  the  year  1783,  sold  and  conveyed  this  right  to  James  Hunter,  the  person  who,  having  ac(]uired 
ue  superiority,  made  a  grant  to  the  intent  that  there  should  be  a  resignation  made  in  his  own 
nnor  as  superior,  for  the  purpose  of  making  the  superiority  perfect  by  annexing  to  it  the  right 
«  sahnon  filing  which  had  been  the  subject  of  the  anterior  giant  The  charter  of  confirmation 
^  Junes  Hun^  in  favour  of  himself  is  dated  the  7th  of  June  1784.  It  proceeds  on  a  narrative 
n  a  disposition  dated  the  i6th  of  May  1683,  made  and  granted  by  Alexander  Duncombie  of 
^^dici  whereby  he  sold,  annailzied,  and  disponed  "  to  him  the  subject  of  the  grant  which  was 
the  subject  of  the  resignation  in  the  document  I  have  previously  read. 
Now  all  <Cca%  was  well  understood  in  the  Court  below,  and  the  point  was  not  even  taken.  It 
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vas  not  for  a  moment  suggested.  If  the  point  had  been  capaUe  of  being  taken,  it  no  doabt 
would  have  occurred  to  Lord  CurriehlU,  and  to  the  other  Judges,  and  it  would  have  occaned  to 
the  parties  themselves.  But  it  was  not  taken,  and  accordmgly  L.ord  CurriehiU,  in  his  judgment, 
says  distinctly,  first,  that  as  a  matter  of  course  the  parties  have  shewn  a  ri^t  of  salmon  fi^ioj 
on  either  side.  The  langoage  of  the  judgment  is  so  distinct  upon  the  point  that  I  will  rod  it 
although  it  was  rrferred  to  by  my  noble  and  learned  friend.  He  says,  **  The  defadeis  are 
owners  of  lands  on  the  north  shore  (tf  the  estuary,  opposite  part  of  Balinbrdch,  and  titj  ibo 
claim  a  right  to  salmon  fishing  in  the  river  ex  adverso  of  the  lands  of  BaUnlmidi  from  tbe north 
shore  ad  medium  filum.  They  also  have  produced  a  title  which  conveys  to  them  a  rij^t  of  sataxm 
fishing,  which  has  been  followed  by  possession." 

Well,  that  being  the  state  of  Uie  case,  it  passed  with  the  grant  of  the  superiority  whidi  vai 
subsequently  mad^  followed  by  possession.  The  only  title  they  produced  was  the  grant  of  that 
superiority  to  Hunter  after  Hunter  had  consolidated  with  it  the  right  of  salmon  fishii^  whidi  had 
been  previously  granted  to  Duncan,  and  was  then  held  as  part  of  the  domimum  utue  bdoogii^ 
to  the  dominium  directum  of  that  superiority.  That  being  the  state  of  the  case,  there  can  be  do 
doubt  that  the  principal  argument  of  the  appellant  fails  altogether  in  point  of  law. 

The  question  that  then  arises  is  one  of  very  great  difficulty,  because  of  its  great  novdtr.  If 
the  appellant  had  been  in  a  condition  to  prove,  that  this  bank,  which  appears  for  ye^tohiTC 
been  shifting  its  locality,  had  for  a  considerable  period  of  time  been  so  annexed  to  his  hank  of 
the  river  as  to  become  a  permanent  accretion  or  a  constant  fixture  thereto,  and  thereby  to  hiTe 
diminished  permanently  the  width  of  the  alveus  of  the  river,  then  1  should  have  been  of  ftj/aim, 
that  the  appellant  had  a  right  to  have  the  aiveus  of  the  river  measured  the  nordi  side  of  Ac 
permanent  accretion,  and  consequently  that  he  would  have  been  right  in  his  rantendon.  Btf  Ai 
facts  do  not  amount  to  any  such  case ;  they  only  amount  to  this,  that  the  bank  has  shifted,  ad 
that  now  it  is  in  closer  proximity  than  it  was  formerly  to  the  bankoif  the  appellant,  and  isbetieei 
the  northern  side  of  that  bank  and  the  medium  filum  of  the  old  alveus  of  the  river.  Well,  thei) 
what  is  the  position  of  the  bank  P  It  is  not  even  averred  by  the  appellant  to  have  become  pa- 
manently  annexed  to  his  shwe.  It  is  averred  only,  that  it  lies  opposite  and  that  there  is  a  channd 
between  it  and  the  bank  of  the  appellant,  and  that  through  that  channel,  even  at  low  water,  tbe 
water  of  the  river  runs,  and  at  high  water  the  bank  altogether  disappears,  and  the  depth  of  nos 
over  the  bank  is  sufficient  for  the  passage  of  boats  and  also  for  the  exercise  of  fishing.  Also  tbe 
right  of  fishing  is  prosecuted  by  the  appellant  at  low  water  in  the  channel  between  the  innenaost 
side  of  the  floating  bank  and  the  shore  of  the  appellant. 

On  these  grounds  it  is  impossible  to  affirm,  that  the  shifting  bank  has  become  a  pemmoit 
accretion,  and  it  is  impossible  to  bring  it  within  the  case  that  was  supposed  by  the  learned  Judp 
in  Wedderburn  v.  Paierson,  where  he  puts  the  possible  case  of  a  bank  adhering  at  one  eztremitf 
to  the  shore  of  a  proprietor's  fishing  place,  and  fixing  itself  in  such  a  manner  as  to  constititt 
between  its  river  side  and  the  old  shore  of  the  river  a  sort  of  gully  or  cul  de  sac  through  vhkii 
the  water  would  not  flow.  And  then  he  says,  if  by  possibility  such  a  case  could  occur,  therwsk 
would  be,  that  for  all  practical  and  useful  purposes,  so  much  of  the  fwrnero/nntrof  tbeiiw  j 
would  be  annihilated,  and  the  proprietor  at  that  particular  part  of  the  river  might  be  ^■■l'^'^  j 
have,  as  it  were,  a  new  measurement  of  the  alveus  of  the  nver.   Without  discussng  that  ma  • 
is  nothing  in  the  world  more  than  a  species  of  odiier  dictum  of  the  learned  Judge,  and  without  j 
giving  any  opinion  on  that  point,  which  is  wholly  new,  as  far  as  I  am  aware,  and  wholly  uonp-  _ 
ported  by  any  other  decision,  it  is  sufficient  to  say,  that  the  facts  of  this  case  do  not  bring  it  into  ' 
anything  like  the  condition  which  is  supported  in  the  tUctum  I  have  alluded  to. 

On  the  whole,  therefore,  although  it  is  probable  that  from  time  to  time  a  great  ^^^'l^  ^  \ 
gained  by  the  respondents,  and  sonae  prejudice  sustained  by  the  appellant,  it  is  i'"P**^~P  "*  \ 
make  the  temporary  slate  of  things' which  we  now  find  to  exist  the  ground  on  which  to  found  a  ^ 
adjudication,  tor  what  exists  to-day  may  be  altered  by  the  next  winter  flood  in  the  Tay  ''^'"'''t 
the  bank  may  be  alt(^ether  swept  away  or  removed  to  another  locality.    On  these  gn>|>ix^^ 
of  law  and  of  fact,  I  concur  in  the  advice  which  has  been  given  to  your  Lordships  to  disauK"'* 
appeal. 

LORD  CoLONSAV. — My  Lords,  I  am  of  tbe  same  opinioiL    In  the  first  places  as  to  tbe  qo^P" 
of  law  that  has  been  raised,  I  think  that  it  is  a  very  ingenious  puzzle  that  has  been  thrown  ola 
the  case,  but  I  do  not  think  that  it  ought  to  affect  the  judgtrient  of  the  House.   I  diink  Aait* 
general  principle  of  consoliilation  and  the  meaning  of  resignation  are  substantially  vhat  lU 
stated  by  my  noble  and  learned  ftiend  who  spoke  last.  And  I  am  not  surprised  that  I  do  not  bv 
upon  the  record  here,  either  in  the  statements  of  the  case  or  in  the  pleas,  anything  in  die  ^^r^ 
the  case  which  has  been  argued  upon  that  point.  It  was  said,  that  there  was  an  I 
effect  in  the  Court  below,  and  that  that  appears  from  an  admission  in  the  case  of  tbe  respooo^  \ 
But  the  admission  in  the  case  for  the  respondents  has  reference  to  a  different  argument.  Ik  ; 
argument  stated  in  the  case  for  the  respondents  put  forward  in  the  Court  below  was  this, 
the  resignation  of  the  fishings,  "  James  Hunter "  (the  respondent)  "  has  lost  Uie  rigift 
alu^ther,  because  it  was  said  then  could  be  no  effectual  consoUdation,  seang  that,  txj'O'* 
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llc^  James  Hunter  was  not  superior  in  the  salmon  fishings."  Now  the  argument  maintained 
that  he  lost  his  right  to  the  fishing  because  of  the  resignation.    I  do  not  understand 
could  well  be.    I  do  not  see  how  consolidation  could  lose  to  him  the  right  of  fishing 
be  had  acquired.  I  think  it  would  be  a'very  extraordinary  doctrine  to  hold,  that  by  resign- 
in  his  own  favour  be  had  lost  it,  unless  there  had  been  a  new  infeftment  or  feudal- 
I  dki  not  think  that  that  is  a  sound  doctrine.    Then  again  it  has  been  said,  that  he  had 
t  Tight  of  superiority.    If  that  were  so,  I  do  not  see  how  it  can  be  said  that  he  could 
■Uy  resign  it  into  his  own  hands,  or  that  there  was  any  resignation  at  all. 
die  other  part  of  the  case,  the  question  of  fact,  certainly  it  is  very  important  to  attend  to 
ticolar  circumstances  of  ttie  case,  for  it  involves  a  good  deal  of  novelty.  At  the  same  time, 
tiiat  there  is  a  principle  for  the  solution  of  it.   The  general  doctrine  and  rule  of  law  is, 
A  pamr  is  entitkMl  to  fisb  to  the  centre  of  the  stream.   Then  let  us  see  what  is  the  effect 
thi^  that  arises  in  the  alvens  which  is  inconvenient  to  a  party  whose  fishii^  is  on  the 
n  sue  d  the  centre  of  the  stream.   Now  supposing  that  this  had  been  a  smaller  bank 
is,  and  that  it  had  not  approached  so  near  at  its  western  end  to  the  property  of  the 
B^aod  that'it  bad  been  a  mere  bank  arising  m  his  ponion  of  the  stream,  which  made  it 
enient  for  fishing  so  near  the  medium  filum  because  ne  could  not  cast  his  net  between  the 
iDd  the  bank,  is  that  a  reason  why  the  other  party  should  be  prevented  from  having  his 
iwanlially  as  it  was  found  ?   Clearly  not.   The  only  thing  that  could  deprive  him  of  the 
lioD  of  the  ordinary  rule  as  to  what  is  to  constitute  the  medium  filum,  would  be  what  my 
Rtd  learned  friend  who  spoke  last  alluded  to,  and  what  was  alluded  to  in  the  case  of 
yhmt  V.  PaUrsotiy  namely,  that  there  had  been  something  attached  to  the  soil,  some 
of  the  proper  shore  on  the  southern  side,  that  would  have  made  it  the  point  from  which 
to  measure  the  centre  of  the  river.   Therefore  I  think  that  here,  so  long  as  the  bank  is 
position  in  which  it  is  admitted  by  the  parties  to  be,  we  cannot  alter  termini  from  which 
to  measure  where  the  medium  filum  is.    I  am  glad  to  observe,  at  the  same  time,  that 
utters  sund  in  this  position,  it  does  not  appear,  that  the  fishings  of  the  appellant  have 
mxffA  by  it.    On  the  contrary,  so  far  as  the  evidence  goes,  it  appears  that  the  effect  of 
een  rather  to  deepen  the  water  on  bis,  the  southern,  side  of  the  stream,  and  to  give  him 
r  amount  of  fishing  than  he  had  before.   I  think  the  judgment  of  the  Court  below  ought 
famed. 

Interlcutors  affirmed,  and  appeal  dismissed  with  costs, 

BoMfs  Ajf^erUst  H.  G.  and  S.  Dickson,  W.S. ;  Loch  and  Maclaurin,  Westrainsttf.— 
AffHis,  T.  and  R.  B.  Ranken,  W.S. ;  Stibbard  and  Beck,  London. 


JULY  II,  187a 

lOMMISSIONERS  OF  SUPPLY  FOR  THF,  COUNTY  OF  LANARK,  AppdiantS^V. 

iTH  British  Railway  Co.,  Respondents, 

-Assessment — Exemption — Valuation  Act — Prisons  Act — General  Statute  repealing 
'Statutes — Two  special  railway  Acts,  passed  in  1^2$,  exempted  the  lands  taken  for 
t  of  the  reulivay  from  all  public  and  parochial  burdens. 

ersing  judgment).  That  such  exemption  was  impliedly  repealed  by  the  Valuation  Acts 
'elia  aid  Prisons  Acts,  which  imposed  burdens  altogether  new  since  the  passing  of  the 
'railway  Acts, 


an  appeal  from  a  decision  of  the  First  Division.   In  1867  the  North  British  Railway 
rused  an  action  of  declarator  against  the  Commisnoners  of  Supply  for  the  county  « 
seeking  to  have  it  declared,  that  the  compuiy  was  exempt  from  certain  assessments  nude 
kfenders  upon  the  company.   The  Act  for  making  the  Monkland  and  Kirkintilloch 

Bssed  in  1825,  and  expressly  provided,  that  the  lands  conveyed  to  the  company  shall 
e  for  land  tax,  nor  any  public  or  parish  burden.   The  Act  for  making  the  Slamannan 
ipused  in  1835,  also  provided,  that  the  grounds  should  not  be  liable  in  payment  of  cess, 
_  Khoolmaster^s  salary,  or  other  public  or  parochial  burdens,  but  the  same  shall  be  paid 
liginal  proprietors  of  such  grounds.   These  railways  now  belonged  to  the  North  Bntish 

pRnotu  report  7  Macph.  aoj ;  41  Sc.  Jur.  13a      S.  C.  8  Macph.  H.  L.  141 ;  42  Sc.  Jur. 
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Railvay  Company.  Notwithstanding  these  exemptions,  the  Commissioners  of  Supplyhad  nude 
an  assessment  on  the  railway  company  for  prison  and  county  police  purposes.  The  defenders 
contended,  that  these  taxes  were  leviable  by  virtue  of  the  Valuation  of  Lands  Acts  and  the  Prisons 
(Scotland)  Act,  which  extended  to  all  lands  and  heritages,  including  railways  ;  that  the  ^sess- 
ments  from  which  the  old  Acts  contained  exemptions  were  not  public,  parochial,  or  parish  bordens 
within  the  meaning  of  those  Statutes  ;  bat  at  all  events,  that  the  exemptions  did  not  extend  to 
assessments  imposed  by  Statates  passed  subsequent  to  the  flate  of  the  alh^^  exanptiog  Statuics. 
The  Lord  Ordinary  held,  that  the  resptmdents  were  exempt  from  these  assesNnents,ana  the  Fint 
Division  adhered  to  his  interlocutor.   The  Commissioners  then  appealed. 

Sir  A.  Palmar  6  C,  and  Meilish  Q.C.,  for  the  appellants. — ^This  interlocutor  was  wrong,  and 
must  be  reversed,  for  the  case  of  Dutuan  v.  Scottish  North  Eastern  Railwen  Co.,  anU^  p.  1767; 
42  Sc.  Jur.  410  :  4  R.  J  Sc.  Ap.  20 :  8  Macph.  H.  L.  53  ;  recently  decided  by  the  House,  was 
substantially  the  same  as  the  present  case.  In  that  case  it  was  laid  down,  that  an  exempttoa 
such  as  was  found  in  these  local  railway  Acts  was  no  longer  applicable  to  the  new  state  of  t^igi 
under  the  Poor  Law  Amendment  Act  of  1 845,  which  substantially  agreed  with  the  language  tf 
th;  Valuation  and  Prison  Acts,  and  all  the  series  of  decisions  in  the  Scotch  Courts^  oa  irtiididB 
present  decision  was  based,  had  been  overruled. 

The  Lord  Advocate  (Young),  and  Anderson  Q.C.,  for  the  resnondents.— This  case  is  not 
identical  with  Duncan  v.  Scottish  North  Eastern  Railway  Co.^  ana  may  be  distinguished,  la 
that  case  the  Poor  Law  Act  made  many  vital  changes  in  the  rules  of  assessment,  and  intiodoced 
new  subjects  of  assessment ;  but  the  Valuation  and  Prison  Acts  were  never  intended  to  intnfeie 
with  the  question  of  assessability,  and  all  they  were  intended  to  affect  was  the  mode  of  valoatioB, 
by  making  it  more  uniform.  The  Acts  deal  only  with  the  lands  and  heritages  belonging  to 
railway  companies,  and  do  not  create  any  iww  subject  of  assessment  Therefore  the  exemptiia 
continues,  and  the  judgment  ought  to  be  affirmed. 

Lord  Chancellor  H atherley.— My  Lords,  in  this  case  it  appears  to  me,  that  we  are  bond 
by  the  conclusion  at  which  we  have  already  arrived  in  the  case  of  Duncan  v.  The  North  EMstim  . 
Railway  Company  of  Scotland,  for,  so  far  as  the  case  now  before  us  differs  from  that  fxt,  t 
appears  to  me  that  Uie  difference  is  not  favourable  to  the  contention  of  the  North  British  Raitvar  ; 
Compa"  y  to  be  entitled  to  this  exemption.  The  clauses  in  the  two  Acts  which  have  been  referred 
to,  the  Monkland  Act  and  the  Slamannan  Act,  are  somewhat  different  in  their  wording  the  ox  . 
Act,  viz.  the  Monkland  Act,  containing  simply  a  declaration  as  to  exemption,  by  which  it  is  stated  I 
that  the  railway  company  are  not  to  be  entitled  to  the  superiority  when  they  purchase  land ;  bat  I 
notwithstanding  the  said  conveyance,  the  rights  of  superiority  shall  remain  as  before  enore  is  i 
the  person  granting  the  said  conveyance,  and  the  ground  so  conveyed  to  the  said  company  del  \ 
not  be  liable  for  any  duties  or  casualties  to  the  superiors,  nor  for  land  tax,  nor  any  pnUic  er 
parish  burden.    In  the  other  Act,  the  Slamannan  Railway  Act,  the  clause  is  more  like  tlut  vhick 
IS  contained  in  one  of  the  Acts  which  were  before  us  on  the  former  occasion,  for  it  states, 
the  grounds  to  be  acquired  for  the  purposes  of  this  Act  shall  not  be  liable  in  paj-ment  of  anyfo 
duty,  casualties  of  superiority,  cess,  stipend,  schoolmaster's  salary,  or  other  public  or  parodnd 
burdens,  but  the  same  shall  be  paid  by  the  original  proprietors  of  such  grounds,  except  in  cue 
the  said  Slamannan  Railway  Company  shall  purchase  and  acquire  the  whole  grounds. 

Now,  in  the  case  that  was  before  OS  upon  the  former  occasion,  we  came  to  the  conchisiao,dMa(k 
one  flriT  your  Lordships  (Lord  ColonsayX  while  agreeing  in  the  conclusion  come  to^did  sot 
altogether  adopt  the  same  grounds  for  that  conclusion,  that  inasmuch  as  this  exemption  «u 
made  in  nspect  of  the  charges  which  were  payable  by  the  then  owners  of  lands,  and  the  ownen 
of  lands  were  then  chargeable,  inasmuch  as  a  subsequent  Act  of  Parliament  was  passed  vUch 
entirely  changed  the  mode  of  assessment,  and  the  incidents  of  the  charge  of  the  particular  rate 
which  was  then  in  question,  namely,  the  poor  rate — that,  whatever  might  have  been  the  eSect  cf 
the  preceding  exemption,  that  exemption  came  to  an  end  upon  the  passing  of  the  Act  of 
which  so  largely  modified  the  mode  in  which  the  biuden  was  to  be  imposed  and  borne. 

In  truth,  according  to  both  these  Acts  now  before  us,  it  would  appear,  assuming  diat  die 
Monkland  Act  left  the  proprietors  of  the  superiority  liable  to  the  charge,  that  the  origiiBl 
proprietor  would  be  left  liable  to  a  charge  or  this  description,  namely,  the  charge  whicb  be 
would  bear  according  to  the  then  valued  rent,  not  the  actual  rental  of  the  property  'hick  ^ 
had  disposed  of  to  the  company,  and  all  charges  and  burdens  assessed  at  that  time  Jp* 
the  company.  We  thought  that  it  was  not  intended  that  any  different  burden,  at  eren  ^ 
modiBcation  of  the  same  burden,  which  became  so  complete  a  modification  as  wlutlly  to  alter  the 
incidence  and  character  of  that  burden,  would  be  included  in  that  exemption  which  the  coopnT 
contended  they  were  entitled  to.  We  came  to  the  condusionin  ^at  case,  that  thecompaiir*a* 
not  exempted  on  the  one  hand,  and  the  proprietor  burdened  on  the  other,  with  the  payinent  of  an 
assessment  made  according  to  the  principles  contained  in  the  Valuation  Act.  Instead  ofpiyii^ 
upon  a  ralued  rent  of  the  property  which  he  had  disposed  of  to  the  railway  companv,  bewoold 
pay  an  assessment  which  was  wholly  independent  of  the  extent  of  acreage  of  that  hnd,  vtiidi 
was  wholly  independent,  in  fact,  of  what  the  valued  rent  of  that  land  bad  been,  but  whidi  nt 
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qxm  the  success  of  the  speculation  of  the  railway  company,  not  in  that  parish 
Lta  in  other  parishes,  and  to  an  apportioned  pan  of  the  burden  imposed  upon  the  vbole 
|«f  the  niiliray  by  its  successful  speculations  as  carried  on  to  any  extent,  quite  irrespectively 
:  might  have  happened  in  the  particular  parish  itself. 

to  me,  that  the  vendor,  upon  the  proper  construction  of  this  Act,  would  remain 
to,  and  that  the  company  vould  remain  exempt  from,  every  burden  which  was  then 
I  upon  the  land,  notwithstanding  the  increased  amount  of  rate  that  the  land  might  become 
Fto  in  respect  oS  the  improved  value  of  that  land.    Supposing,  for  instance,  as  I  took  occa- 
I  observe  in  the  former  case,  that  a  cotton  mill  or  some  other  valuable  property  had  been 
lnp(m  the  land,  the  burden  in  respect  of  that  cotton  mill  would  be  a  burden  which,  accord- 
the  existing  laws,  the  property  was  to  be  taken  to  be  subject  to,  and  which  it  was  well 
I  to  be  subject  to  at  the  time,  it  being  assessable  according  to  its  true  value,  and  as  long  as 
(remained  in  that  state  and  no  change  was  made  by  the  Legislature,  and  no  further  Act  of 
It  was  passed  in  any  way  to  impose  a  new  duty.   That  would  be  the  state  of  the  obli- 
t  between  the  railway  com{»ny,  on  the  one  band,  and  the  proprietor  who  had  sold  his  land 
J  Railway  Company,  on  the  other.   But  when  a  new  burden  was  imposed  of  such  a  character 
[kve  described,  the  whole  relations  of  the  parties  were  entirely  changed,  and  to  say,  that 
r  a  Parliamentary  contract,  to  be  subject  to  the  burden  then  existing  and  to  be  subject  to  all 
tions  and  dian^  as  the  existing  state  of  the  law  would  authorize  in  those  burdens, 
I  was  not  to  be  subject  to  increased  burdens  consequent  upon,  and  occasioned  by,  a  totally 
tem  of  legislation,  would  have  the  effect  of  entirely  violating  the  principles  of  the  contract 
1  into  between  the  parties. 

case  there  is  the  additional  circumstance,  that  every  one  of  the  burdens  here  is  an 
'Dew  burden  in  this  sense,  that  at  the  time  the  Railway  Acts  were  passed  the  particular 
i  here  in  question,  namely,  those  as  to  weights  and  measures,  and  as  to  persons  and  police, 
:  charges  at  all  affecting  the  land  purchased  of  the  different  proprietors  in  the  mode  in 
I  tbey  have  now  been  made  to  affect  them.    They  were  charges  which  had  to  be  raised 
J  to  a  different  mode  and  different  course  of  procedure.   1  n  some  cases,  as  I  understand 
I  the  facts  of  the  case,  the  different  burghs  had  to  bear  certain  charges  as  to  the  police, 
!  counties  had  to  bear  the  charges  in  a  different  mode.   But  the  mode  adopted  in  respect 
^daige  for  police  in  the  present  Act  and  the  mode  of  chaige  adopted  in  the  other  Act  seem 
been  of  a  totally  different  character  firom  anything  ttu^  existed  at  the  thne  of  what  I 
1  tins  Parliamentary  contract  being  carried  into  effect. 

e,  so  far  as  I  see,  this  case  is  not  merely  subject  to  the  diffictdties  which  we  should 
in  holding  the  railway  company  to  be  exempted  in  the  case  of  Duncan  v.  The  North 
I  Railway  Company  of  Scodand,  but  it  is  also  subject  to  other  difficulties,  and  it  is  not 
iguished  by  any  sound  distinction  that  can  be  drawn  between  the  two  cases  ;  and  the 
Dns  which  have  been  referred  to  upon  the  present  occasion  I  think  will  hardly  warrant 
ling  to  the  conclusion  of  there  being  a  substantial  difference  between  this  case  and  the 
to  in  the  respondents'  case,  with  respect  to  which,  after  setting  out  the  judgments 
Lordships,  it  is  said,  "  The  two  grounds  of  decisis,  therefore,  in  the  St.  Vteeans  case 
1 7.  Scottish  North  Eastern  Railway  Company)  were  the  statutory  creation  of  a  totally 
of  assessment  under  the  name  of  Railway,  and  the  distinct  abrogation  by  the  Poor 
.  of  1845  of  all  laws,  Statutes,  and  usages  at  variance  or  inconsistent  with  its  provisions, 
'of  these  groiinds  can  apply  to  the  present  case.  It  is  no  part  of  the  purposes  of  the 
I  Valuation  Act  of  1S54  to  introduce  any  new  subject  of  assessment.  It  merely  introduces 
rmode  of  assessment,  and  expressly  declares,  that  it  Is  not  to  alter  or  affect  any  exemption 
jfcility  previously  existing.  Although,  therefore,  that  Act  necessarily  alters  tne  statutory 
(of  the  lands  and  heritages  belonging  to  them  for  police  and  prison  purposes,  neither  th^ 
[lor  the  police  or  prison  Acts  ndiich  adopt  it,  in  any  way  affect  the  subject  or  the  character 
'■  assessment,  or  tsJce  away  the  privilege  of  the  railway  company  of  exemption  from  the 

that  distinction  is  far  more  in  words  than  in  any  real  principle,  because  in  substance 
htt  said  on  the  former  occasion  with  reference  to  the  mode  of  valuing  the  railway,  applied 
ia  terms  to  what  has  been  done  under  these  different  Acts,  viz.  the  railway  is  directed  to 
'  in  a  manner  totally  different,  and  with  a  burden  totally  different  from  that  which|  as 
•  to  me,  was  created  by  the  original  statutory  arrangement  between  the  parties. 
>to  the  clause  "  that  it  is  not  to  alter  or  affect  any  exemption  or  liability  previously  existing,** 
^(thend,  that  that  does  not  refer  at  all  to  any  engagements  of  a  character  such  as  we  found 
\  jmious  Acts,  but  to  a  case  where  there  was  a  real  exemption  from  all  liability  past,  present, 
*cooK,  which,  of  course,  is  a  conceivable  case,  where  there  were  certain  special  grounds  of 
""wi  distinctly  pointing  to  the  future  as  well  as  the  past  It  was  meant  that  that  was  not 
-  that  exempticMi,  or  any  arrangement  of  the  kind, 
(usament  was  put  befcwe  us  very  ingeniousljr  the  possible  case  of  a  railway  running 
^  a  iriule  county  and  one  county  only,  in  which  case  ue  provisions  as  to  valuation  woald 
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not  come  into  effect.  That  was  an  argument  pressed  by  one  of  your  Lordships  (Lord  ColoksayI  i 
in  his  opinion  upon  the  case  of  Duncan  v.  Fhe  Scottish  North  Sasient  Railtvc^  Company,  anoJ 
no  doubt  there  is  much  to  be  said,  in  that  view  of  the  case,  of  the  possibility  of  such  a  state  oB 
circumstances  arising,  that  the  burden  of  assessment  might  be  supposed  to  take  a  character  no| 
so  entirely  different  from  that  of  the  original  burden  as  it  existed  at  the  date  of  the  original  Act 
But  at  the  same  time,  if  I  may  humbly  say  so,  in  my  judgment  I  think  that  would  hardly  amood 
to  any  such  conckision  in  substance,  because  I  apprehend,  that  these  regulations  about  valuatioi 
in  the  Railway  Act  contemplate  all  the  possible  cases  of  railway  companies  existii^,  of  count 
including  the  possibility  of  a  railway  [nssing  from  one  county  into  another  ;  and  vnat  is  mat\ 
they  contemplate  the  possibility  of  a  railway  being  extended,  as  probaUy^  will  from  time  to  uml 
be  extended,  and  as  it  has  in  fact,  in  these  cases  of  the  railway  before  us,  been  extended  frai 
one  county  into  another,  and  they  point  out  that  which  is  to  be  the  relation  between  the  partial 
for  all  time. 

I  think,  therefore,  in  substance,  that  there  is  no  difference  between  the  two  cases,  except  thai 
as  1  have  said,  there  is  a  somewhat  additional  circumstance  in  favour  of  the  view  taken  by  yoq 
Lordships  in  the  case  of  Duncan  v.  The  Scottish  North  Eastern  Railway  Compamyj  thai  th 
special  Burdens  now  before  us  are  burdens  which  must  have  been  imposed  since  the  passing  0 
the  original  Acts  under  which  the  Monkland  and  the  Kirkintilloch  and  the  Slamannan  Railn>i 
were  constructed  and  carried  into  execution.  It  appears  to  me,  therdbre,  that  the  uily  oxtrae' 
we  can  take  upon  the  present  occasion  is  to  reverse  the  interiocutors  complained  of,  and  to 
pronounce  an  absolvitor. 

Afr.  Anderson. — In  the  other  case  it  was  a  remit  to  the  Court  below.  Probably  your  Larddiip» 
will  pronounce  the  same  judgment  in  this  case,  mutatis  mutandis^  as  in  the  former  case; 

Lord  Colonsay.— My  Lords,  I  concur  in  Uie  judgment  which  is  proposed  to  be  proDoimced, 
and  I  have  only  to  add,  that  although  I  did  not  concur  in  the  reasons  assigned  for  the  judgmait 
pronounced  in  the  J*/.  Vigeans  caset  y&  I  think  the  principles  reo^inized  in  the  judgment,  and 
the  grounds  <m  which  the  majority  of  your  Lordships  who  gave  your  opinions  were  retted,  an 
the  principles  on  which  this  case  must  be  decided.  I  hold  them  to  be  settled  ]»inciples,  and  th^ 
must  govern  the  case  before  us. 

I  apprehend  that  the  judgment  in  substance  must  be,  in  the  first  place,  as  r^ards  the  dedantor, 
an  absolvitor  from  the  conclusions  of  the  action.  And  in  the  next  (^ace,  as  regards  the  reasons 
of  the  suspension,  repelling  the  reasons  of  suspension.  There  is  an  exception  with  reference  M 
a  small  sum,  some  (>f  £^li  which  is  a  matter  on  which  the  judgment  of  the  Court  below  is 
not  appealed  from.  .  But  in  the  former  case  I  think  there  was  a  remit  with  a  declarator  by . 
the  House  of  the  grounds  on  which  the  judgment  ought  to  proceed,  and  of  the  results  at  which 
the  judgment  ought  to  arrive,  and  perhaps  that  may  be  done  here.  If  that  be  so,  it  will  be 
necessary  merely  to  remit  the  case  to  the  Court  of  Session  to  repel  the  reasons  of  suspensioo. 

Lord  O'Hagan. — My  Lords,  if  this  question  had  still  been  open  to  controversy,  I  sboaii 
have  liked  to  have  had  time  to  ccmsider  the  very  ingenious  and  persuasive  argument  which  had 
been  presented  on  the  part  of  the  respondents,  fiut  after  listening  carefully  to  the  able  argoaat 
at  the  lur,  I  do  not  tnink  that  the  case  is  distinguishable  from  that  which  luu  been  ahody 
decided.  It  appears  indeed  not  only  to  be  in  re^ty  uiulisttnguishabl^  but  to  be  con£essedlf 
undistinguishable.  In  fact  it  appears  to  me  to  be  an  ^fat^iori  case.  Therefore,  I  concur  ia  die 
judgment  proposed  to  be  pronounced. 

Interiocutors  reversed^  with  tUdaraiion  emd  remit 

Appellants?  Agents^  Tods,  Murray,  and  Jamieson,  W.S. ;  Loch  and  Maclaurin,  Westminster. 
—Re^ndent^  Agents^  Hil^  Reid,  and  Drummond,  W.S. ;  C(»mell  and  Hop^  Wesiminsta. 
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JULY  29,  1870. 

TRY  David  Forbes,  Esq.  of  Balgownie,  Appellant  v.  Rev.  ROBERT  SMITH, 
LD.,  of  Old  Machar,  and  Others.  Respondents, 

John  Paton  of  Grandholm,  Appellant^  v.  The  same. 

Gordon  Gumming  Skene,  Esq.  of  ParkhiU,  Appellant,  v.  The  same. 

-Valuation — Decree  of  1683— Presumption  of  regularity  as  to  citing  parties — In  a  process 
\mgmeHtation  and  locality ^  certain  heritors  produced  decrees  of  valuation^  dated  1683,  1690^ 
Oijection  being  made,  that  it  did  not  appear  that  the  st^eruUary  minister  had  been  cited 
\  M  iertjf  in  the  proceedings  : 
I  (reversing  judgment),  That  it  must  be  presumed  that  all  parties  necessary  were  cited,  and 
\  sudk  vacations  were  valid  OMd  binding  a^iinst/uture  mimstersy 

^  were  appeals  from  a  jw^meut  of  the  First  Division.  The  respondents.  Dr.  Robert 
iiod  the  Rev.  George  Jamieson,  ministers  of  the  parish  of  Old  Machar,  in  the  county  of 
leen,  in  1861  raised  a  summons  of  augmentation,  modification,  and  locality  before  the 
lissioiteTS  of  Teinds,  to  grant  augmentation  of  ministers'  stipends.  The  whole  of  the 
npf  Old  Machar  were  aiUed  as  defenders  in  the  action.  In  1862  the  Lords,  by  inter* 
r,  granted  an  augmentatioa  of  stipend,  and  remitted  to  the  Lord  Ordinary  to  prepare 
es.  Thereafter,  a  report  on  the  state  of  the  teinds  of  Old  Machar  was  lodged  in  process 
common  agent  appointed  by  the  heritors.  This  report,  inter  alia,  bore,  that  decrees  of 
tioo(tf  the  teinds  had  been  produced  by  the  heritors,  to  which  the  common  agent  had  given 
,  and  that  as  the  valued  teind  was  exhausted  by  the  old  stipends  paid  to  the  minister,  there 
I  ibe  9pinion  of  the  common  agent  no  free  teind  in  the  parish  out  of  which  the  proposed 
QUticm  could  be  provided.  The  respondents  gave  in  answers  or  objections  to  this  report, 
d,  that  the  decrees  of  valuation  relied  upon  by  the  appellants,  who  were  heritors,  were 
a  and  binding  on  the  resjlondents.  The  decree  referred  to  in  the  case  of  Mr.  Forbes 
lie  was  a  decree  of  valuation  of  the  teinds  of  the  lands  of  Ba^ownie  and  others,  dated 
I  tenor  of  which  was  proved  by  decree  of  1727.  The  respontwnts  contended,  that  the 
1  decree  of  1697  was  inenectual— ij/.  Because  neither  the  minister  of  Old  Madiar,  nor  any 
representine  the  cure  the  parish,  was  cited  as  a  party ;  Because  the  decree  was 
decree  of  vuuation  by  the  Teind  Commissioners,  but  a  ratification  of  an  extrajudicial 
lement  as  to  the  teinds  of  the  appellant's  lands  to  which  the  minister  was  no  party.  The 
i  Ordinary  held,  that  the  decree  of  valuation  was  ineffectual,  and  decided  in  favour  of  the 
dents.  The  First  Division,  consisting  of  Lord  President  Inglis,  Lords  Deas  and  ArdmiUan, 
vith  the  Lord  Ordinary,  Lord  Curriehill  dissenting.   The  present  appeals  were  then 

Lord  Advocate  (Young),  The  Solicitor  General  (Coleridge),  Sir.  R.  Palmer  Q.C.y 
'  Q.C,  y.  T.  Anderson^  Asher^  H.  Smith,  and  Will,  for  the  various  parties. 

Cur,  adv.  vuU. 

oac  Chancellor  Hatherlet, — The  three  cases  nowunder  your  Lordships*  consideration 
'  to  a  matter  which  has  occasioned  a  good  deal  of  discussion  of  late,  namely,  how  far  the 
1  of  certain  property  can  be  said  to  be  effectually  valued  by  the  proceedings  before  a  body 
[C^Bunisuoners,  appointed  under  certain  Acts  of  Parliament  which  originated  in  the  reign  of 
the  First,  Emd  whether  or  not  a  decree  which  those  Commissioners  were  authorized  to 
ice  can  be  considered  to  have  been  valid  and  effectual  in  the  absence  of  the  stipendiary 
as  a  party  before  the  tribunal,  at  the  time  of  the  decree  being  pronounced. 
|Tbtre  is  no  doubt  a  preliminary  question  in  tfaese  cases,  arising  from  the  great  lapse  of  time 
has  occurred — nearly  200  years  in  each  of  the  cases — and  arising  also  from  accidents 
affected  the  custody  of  the  records.    It  ii  narrated  in  an  A.:t  uf  Parliament,  which  was 
1 00  the  subject  in  Scotland,  that  many  of  them  had  be.  n  destroyed  by  fire,  and  that  some 


pteviotts  repturts  6  Macph.  504;  40  Sc.  Jur.  a6a 
'"upi  H.  L.  168  :  43  Sc.  Jur.  604. 
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others  had  been  destroyed  at  sea,  and  the  Act  I  refer  to  authorizes  certain  copies  or  extracts  to 
be  rendered  as  efTectual  as  if  the  instruments  themselves  were  still  to  be  found.  Under  these 
circumstances  it  has  been  made  a  question  whether  or  not  ve  ought  to  assume,  in  the  present 
case,  that  the  stipendiary  in  reality  was  not  cited,  or  the  maxim  omnia  presumunlur  rite  ad* 
should  prevail,  and  that,  therefore,  although  we  6nd  no  mention  of  the  stipendiary  minister  bong 
present,  it  must  be  assumed,  that  he  was  there,  and,  therefore,  that  in  truth  no  such  quesdort 
would  arise  as  I  have  indicated. 

Probably  your  Lordships  would  not  consider  it  necessary  upon  the  present  occasion,  at  ^ 
events  I  think  it  is^ot  necessary/  but  I  think  it  might  possibly  be  hazardous,  to  proceed  iqm 
such  a  presumption.  I  say  no  more,  however,  upon  that  point,  wishing  carefully  to  avoid 
expressing  any  opinion  upon  it  in  case  the  question  should  arise  hereafter.  The  cases  in  each  of 
the  three  appealp  which  are  now  before  us  for  our  decision  are  very  similar.  I  shall  auome  in 
each  of  those  cases,  that  the  stipendiary  minister  was  not  cited. 

In  addition  to  the  main  point  which  has  been  argued  before  us  there  is  also  a  subsidiary  punt 
affecting  each  case,  of  course  somewhat  differently,  or  at  all  events  as  to  which  the  circum- 
stances are  somewhat  different,  namely,  whether  or  not  the  decree  can  be  sustained  with  regard 
to  its  having  been  founded,  as  is  urged  by  the  respondents,  upon  an  approbation  or  a 
confirmation  of  certain  decreets  arbitral  or  arrangements  out  of  Court,  as  I  may  term  them, 
without  the  tribunal  itself  entering;  into  a  proper  investi^tion  to  ascertain  the  value  of  the  teinds. 
That  is  a  subordinate  question  which  affects  somewhat  differently  in  its  precise  details  ibe  semA 
cases. 

Now,  as  regards  the  main  and  great  point  we  have  to  consider,  we  have  had  not  only  the 
advantage  of  the  most  able  counsel  arguing  it  before  us,  but  we  have  really  had  so  very  fuU  and 
able  an  argument  on  each  side,  if  I  may  so  express  it,  in  the  judgment  of  the  Lord  PieadcBt, 
who  took  the  one  view,  and  of  Lord  CurriehiU,  who  took  the  other,  that  I  find  the  case  fr*""**^ 
by  those  two  arvuments,  and  it  would  be  in  a  great  degree  mere  repetiticu  if  I  went  into  mj 
Inigthened  detail  upon  the  subject. 

I  think  the  first  thing  which  it  is  important  to  consider  is  this,  what  was  the  exact  position  of 
all  the  parties  interested  in  the  question  of  the  valuation  of  the  teinds  which  was  desired  to  be 
effected  Dy  the  Acts  of  Parliament  passed  in  the  time  of  Charles  the  First  ?  As  far  as  the  King 
was  concerned,  he  had  a  certain  direct  interest,  inasmuch  as  the  Crown  had  an  annuity  arisi^  i 
from  the  teinds,  and  he  was  very  desirous  to  have  the  teinds  valued  immediately,  once  for  all,  as  | 
between  the  heritors  who  had  to  pay  them  and  the  titulars  who  had  to  receive  them.  He  ifas 
anxious  that  that  valuation  should  be  brought  to  a  complete  and  final  close,  and  he  seems  to  have 
pressed  in  various  ways  upon  the  several  persons  upon  whom  the  duty  was  cast  by  the  Acts<rf 
Parliament  that  were  passed  to  bring  this  matter  to  a  conclusion.  The  mode  he  took  was 
this  : — he  established  a  body  of  Commissioners  by  a  special  Act  of  Parliament  passed  in  dte 
year  1633,  consisting  of  men  of  high  position  in  the  state,  and  many  of  them  eminent  also  fcr 
their  legal  knowledge,  as  a  body  which  should  have  the  power  of  proceeding  in  the  fullest 
manner  to  investigate  the  matter,  and  having  authority  of  a  very  high  character  to  carry  out  the 
valuation. 

I  will  read  from  part  of  the  case  where  it  is  concisely  stated :  He  appointed  the  commissiai 
by  the  Statute  of  1633,  chapter  19,  with  power  to  the  Conunissiona^  to  value  and  sell  ti^es,  and 
to  appoint  sub-commissioners  for  valuing  them  all  over  the  kingdom,  llie  commission  was 
granted  to  nine  of  the  clergy,  nine  of  the  nobility,  nine  of  the  small  barons,  and  nine  of  the 
burgesses,  together  with  my  Lord  Chancellor  and  eight  officers  of  state,  whose  names  weie 
given  in  the  Act,  or  any  fifteen  of  them.  They  were  to  meet  and  convene  at  Holyrood  House 
of  Edinburgh,  at  such  times  and  places  as  they  thought  fit,  and  they  were  to  prosecute  the  vato- 
ation  "of  whatsoever  teinds,  parsonage  or  vicarage,  within  the  kingdom  which  are  as  yet  unvahted," 
and  then  it  is  enacted,  for  the  better  expressing  and  advancing  of  the  said  valuation,  that  the 
Commissioners  shall  have  F>o»er  "to  appoint  committees  or  sub-committees  of  their  own  toreceiw 
reports  of  the  said  valuation  made  or  to  be  made,  and  to  receive,  admit,  and  examine 
witnesses,  and  to  take  parties'  oaths,  with  their  depositions,  when  the  same  is  referred  w 
oath,  and  to  give  such  further  power  to  the  committees  or  sub-committees  of  their  own  number 
as  they  shall  think  fit  for  the  good  of  the  work  and  speedy  furnishing  of  the  same,  and  sicUike, 
with  power  to  them,  if  need  be,  to  appoint  sub-commissioners  not  being  of  their  own  number 
within  any  parochin  or  presbytery  of  the  country  for  leading  and  deducing  of  the  said  valuation," 
and  then  they  had  ample  authority  jgiven  to  them  to  do  that :  with  power  to  them  to  set  don 
whatsoever  oUier  order  or  course  which  shall  be  thought  fit  and  expedient  for  de^MKh  of  the 
said  valuations,  rectifying  thereof,  or  final  closing  of  the  same.  Their  deaees  were  to  haven 
effect  of  a  very  high  character,  for,  "  His  Majesty  declares  and  ordaines  the  Acts,  decreets,  nd 
ordinances  of  the  Commissioners  aforesaid,  and  of  the  other  persons  who  sludl  be  suirogate  is 
their  places  by  His  Majesty  in  manner  foresaid,  in  the  whole  particulars  above  specified,  and 
every  one  of  them,  to  have  the  strength  and  authority  of  a  decree^  sentence,  and  Act  of 
Pariiament."  This  was  extremely  high  authority. 
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Now,  we  have  to  consider  who  were  the  several  persons  interested  in  this  valuation.  First,  no 
floubt,  there  was  the  Crown,  which  had  its  annuity ;  but  in  the  highest  point  of  view,  as  to  the 
extent  of  interest,  there  was  the  titular,  who  was  to  receive  the  teinds,  and  there  was  the  heritor, 
who  was  to  pay  them.  The  stipendiary  clergy,  who  had  an  interest  in  the  matter,  undoubtedly 
were  m  a  different  position  as  to  the  interest  altogether  from  the  titulars.  The  titulars  were 
those  who  had  the  right  to  the  tithes,  and  the  drawing  of  the  tithe,  and  the  first  right  in  fact  to 
receive  that  provision.  But  the  stipendiary's  position  was  this :  (I  need  not  now  consider  the 
possibility  of  his  being  a  beneficed  minister,  in  which  case  he  had  an  actual  title,  and  was  in  the 
position  of  a  quasi  titular,  in  respect  of  that,  with  regard  to  the  tithes,  which  he  was  so  entitled 
to.  Unless  he  were  in  that  position,  he  stood  thus :)  He  was  entitled  to  be  paid  bis  sti[>end  out 
of  the  whole  telnet  of  the  parish.  He  was  entitled,  moreover,  upon  certain  grounds  which  might 
be  established,  from  time  to  time,  for  all  time  after,  to  have  an  augmentation  of  that  stipend,  if 
drcomstances  justified  it.  He  was  entitled  further,  and  that  usually  toolc  place  when  the  aug- 
nmtation  was  aslud  for,  to  proceed  by  an  action  of  locality,  as  I  think  it  is  called,  by  which  he 
could  have  the  tithes  specially  apportioned  and  assessed  upon  the  difiierent  heritors,  and  he  could 
have  it  ascertained  how  much  each  was  to  bear  of  the  burden  of  providing  the  stipend,  especially 
if  it  was  an  atu^mented  stipend.  At  the  time  the  Act.  of  Parliament  passed,  of  course  he  had  a 
fixed  stipend,  but  subject  to  the  possibility  of  having  it  augpaented. 

Thne  was  another  possible  position,  in  which  the  stipendiary  might  be  placed,  which  I  mention 
in  refermce  to  two  cases  which  were  cited  in  the  course  of  the  argument.  He  might  be  in  a 
position  where  a  certain  part  of  the  teinds  had  been  assigned  to  him,  in  which  case  he  would  be 
to  that  extent  a  sort  of  quasi  titular.  Again,  if  an  augmentation  of  his  stipend  toolc  place,  it  was 
decided,  that  he  might  have  an  interest,  as  the  result  of  that  augmentation.  This  augmentation 
might  come  up  so  nearly  to  the  value  of  the  whole  teinds  of  the  parish,  that  if  any  person  were 
to  proceed  to  obtain  a  valuation,  after  his  stipend  had  been  so  raised,  he  might  have  a  very  direct 
interest  in  the  investigation,  because,  in  case  a  valuation  should  be  made  as  between  the  heritor 
and  titular,  which  should  considerably  reduce  the  teind  which  had  been  actually  paid  by  the 
heritor,  up  to  the  time  of  his  obtaining  the  valuation,  it  niight  so  happen,  that  the  teind  would  be 
so  much  reduced  (this  applies  to  another  of  the  cases  cited  before  us)  as  to  be  insufficient  for 
the  whde  of  that  augmented  stipend.  But  with  that  exce|ttion  the  stipendiary  had  no  direct 
bterest,  at  the  time  of  this  valuation  being  made,  in  the  teinds.  He  <Hily  had  a  certain  cha^ 
upon  tbe  whole  amount,  and  if  the  whole  amount  was  equal,  or  more  than  equal,  as  I  apprehend 
it  was  in  most  cases  at  the  time,  to  the  payment  of  the  charge,  h^  would  not  be  affected  specially 
b7  anything  that  might  talte  place  with  regsird  to  the  valuation. 

And  so  I  think  the  matter  seems  to  have  been  regarded  at  a  very  early  stage  of  the  proceedings, 
becaose  we  are  indebted  to  Lord  Curriebill  for  giving  us  a  most  detailed  historical  account  of 
liow  it  was,  that  these  Acts  of  Parliament  were  passed,  and  who  were  the  persons  then  supp<»ed 
to  be  ^>ecially  interested  in  the  matter.  He  says  this  : — "  These  valuations  were  authoritatively 
commenced,  under  the  commission  of  surrenders  of  1627,  already  mentioned,  and  under  the 
arbitrations  of  King  Charles  i.  which  were  part  of  the  proceedings  under  that  commission.  These 
decrees  arbitral  were  pronounced  upon  four  submissions  (this  is  an  important  thing  to  observe) 
by  the  different  classes  of  persons  to  whom  the  teinds  of  Scotland  then  belonged,  namely,  one  by 
the  Lords  of  Erection  (certain  persons  who  benefited  by  the  dissolutions  of  the  abbeys)  and 
other  titulars,  who,  at  the  commencement  of  tbe  Reformation,  had  ac<)uired  rights  to  a  large 
proportion  of  tbe  teinds  of  the  coimtry,  in  the  manner  already  mentiimed ;  a  second  by  the 
nsbc^  ud  other  beneficed  clergy  ;  a  third  by  the  Commissioners  of  the  royal  burghs  ;  and  a 
fanth  by  tacksmen  tA  teinds,  and  others.  But  the  merely  stipendiary  ministers  were  not  parties 
to  any  of  these  proceedings ;  nor  were  they  referred  to  in  any  of  the  decrees  arbitral,  other- 
ways  than  as  parties,  whose  interests  were  protected  by  the  titulars  to  whom  the  teinds  then 
hdonged." 

The  O>nimis»oners  proceeded  to  carry  into  effect  the  Acts  of  Parliament,  and  in  doing  so,  they 
)|>pMnted  sub-commissioners.  It  has  now  been  decided  by  your  Lordships'  House,  that  those 
sabK^ommissioners  were  undoubtedly  able  to  proceed  in  the  absence  of  the  stipendiary,  and  that 
e6ect  might  be  given  to  their  decisions  by  the  Commissioners  themselves,  (who  had  to  approve  of 
thnr  decisions,)  although,  when  the  sub-commissioners  made  the  inquiry,  the  stipendiary  was  not 
befcae  them.  That  has  been  settled  by  a  decision  of  your  Lordships'  House  in  the  case  of 
ifiWri"// V.  Hu  Minister  0/ Campbelton,  5  Paton,  244;  M.  Teind  Apx.  No.  12.  The  Com- 
missioners  laid  down  rules  for  the  proceedings  of  the  sub-commissioners,  who  were  directed 
(I  am  reading  again  from  Lord  Curriehill's  historical  account)  to  call  all  parties  interested  in 
the  valuation  before  them.  They  were  directed  to  proceed  in  the  valuations  "  if  both  parties 
bemesent." 

The  expression  both  parties  "  is  a  strong  indication  that  it  was  considered,  that  all  parties 
kning  an  interest  consi^ed  of  two.  But  that  appears  somewhat  plainer  from  a  subsequent 
punge,  where  it  is  said,  that  "  if  neither  titular  nor  heritor  mil  wmpear,"  a  procurator  fiscal 
m  to  be  appointed  to  lead  the  proof  of  the  value.  Therefore  what  the  sub-commissioners  aro 
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instructed  to  do  is  this  :  they  are  instructed  to  proceed  to  a  valuation,  having  all  parties  interested 
bef<H%  them,  those  parties  being  described  to  be  the  titular  and  the  heritor ;  if  ather  ^  those 
two  parties  fail  to  appear,  then  a  certain  other  course  is  to  be  taken. 

These  reports  of  the  sub-commissioners  no  doubt  have  all  to  be  approved  by  the  higho-  body 
of  the  Commissioners  themselves,  and  those  higher  Commissioners  are  directed  to  prosecute  the 
valuation  of  the  teinds,  that  is,  by  a  subsequent  Statute  of  1633,  the  very  one  that  I  have  already 
mentioned,  and  to  receive  the  reports  of  the  sub-commissioners  of  the  valuation  of  the  teinds, 
irhich  had  been  deduced  before  them  according  to  the  tenor  of  the  sub-ccunmissioners*  diieokn 
to  that  effect,  and  to  allov  or  disaUow  the  same,  according  as  the  same  shall  be  found  agienble 
or  dis^eeable  from  the  tenor  of  their  sub-ccmunissionets.  That  was  accordingly  dime  from 
time  to  time. 

We  have  taken  a  remarkable  step  in  this  inquiry  when  we  find,  tiiat  the  sub-comimnBowis 
themselves  did  not  think  it  necessary  for  the  purposes  of  justice,  that  the  stipendiary  shooid  be 
summoned  before  them,  and  that  they  being  directed  to  have  both  the  parties  present,  cmsideRd 
it  suiflicient  to  have  the  titular  or  bis  tacksman,  (which  is  the  same  thing  in  effect,  as  we  daJi 
afterwards  find,)  and  the  heritor,  and  that  they  did  not  coostder  it  necessary  to  have  the  stipendivy. 
As  I  said  before,  that  was  ultimately  determined  in  this  House  to  be  a  correct  view,  and  it  w 
held,  that  a  report  of  sub-commissioners  was  not  invalid  on  that  account. 

But  then  observe  what  that  leads  to.  It  is  true,  that  their  report  must  be  approved  byibe 
higher  body,  and,  therefore,  as  regards  the  valuations  which,  as  in  the  cases  now  before  u,  kare 
been  made  by  the  higher  body,  this  does  not  prove  distinctly  that  it  was  not  necessary  to  bxrt  the 
stipendiary  there  when  they  were  approved,  or  that  it  was  not  necessaiy  to  have  him  there  rta 
the  valuations  were  conducted  directly  by  the  higher  body,  as  in  the  instances  before  us.  Bit 
this  is  settled,  that  these  reports  which  the  sub-commissioners  made  at  this  very  remote  period, 
without  the  stipendiary  having  been  present  ma^  be  confirmed  now  at  any  time.  Theie  mm 
to  be  no  definite  time  whatever  to  which  the  confomation  of  these  reports  is  confined.  It  is  tne, 
that  the  new  body  which  has  been  constimted  since  the  year  1707,  as  the  higher  tribunal,  bu 
laid  down  definitely  for  its  rule,  that  the  stipendiary  shall  be  present  at  all  their  proceedii^asd 
there  present  he  must  be  now.  But  m  the  year  1780  or  1790  they  might  have  been  oiled 
together  by  the  heritor  to  affirm  decisions  made  about  1600,  or  some  150  or  160  years  befoRtSt 
which  the  stipendiary  was  not  present,  and  it  does  seem  a  very  singular  thing  to  say,  that  Aat 
being  so,  ana  it  being  regular  on  the  part  of  the  higher  tribunal  to  affirm  a  document  drawn  sp 
in  the  absence  of  the  stipendiary,  it  can  have  been  of  importance,  at  the  remote  period  of  which 
I  am  speaking,  that  the  stipendiary  should  have  been  present  if  the  matter  was  carried  on  in  the 
higher  Court,  but  not  necessary  if  the  matter  was  carried  on  in  the  lower  Court.  Because,  what 
position  would  the  stipendiary  stand  in  if  the  decision  was  proposed  to  be  approved  160  yens 
afterwards?  All  that  he  could  possibly  do  would  be  to  prove,  that  it  ought  not  to  be  affinne^ 
because  the  valuation  was  improper  or  unfair.  He  could  not  object  to  it  as  being  irr^br,  bnt 
the  burden  of  proof  would  iie  upon  him  to  shew  that  it  was  improper  or  unfair.  I  would 
any  one  to  consider  bow  far,  such  a  burden  of  proof  being  thrown  upon  him,  it  could  bin 
been  of  any  use  to  say,  that  he  was  to  be  present  at  those  proceedings,  though  it  was  net 
necessary  that  he  should  be  present  at  the  proceedings  which  led  to  the  report  of  the  sub- 
commissioners.  ^ 

Further,  it  does  seem  most  strange  that  the  stib-cominissioners,  sent  mto  the  coontry  to  ma 
a  complete  valuation  on  the  spot,  should  not  have  ctmsidered  it  neces^ry  that  they  should  ban 
before  them  a  person  who  was  considered  to  be  all-essential  and  all-important  to  the  tjuestioD 
when  the  matter  was  brought  up  to  Edinburgh  at  some  distance  from  the  place  in  quesiK»,3od 
that  the  King  being  desirous  of  having  all  these  valuations  conducted  as  speedily  and  as  cheaply 
as  possible,  and  having  therefore  arranged  that  they  should  all  be  conducted  through  the  median 
of  tnese  higher  Commissioners,  and  having  directed  them  to  give  the  sub-commissioneis  mlcs  for 
their  guidanra,  those  higher  Commissioners  should  have  thought  it  consistent  with  the  geiKial 
principles  of  justice  to  excuse  the  sub-commissioners  from  having  the  stipendiary  present,  and 
yet  should  have  thought  it  inconsistent  with  the  general  principles  of  justice  to  afiirm  then 
decision  without  the  stipendiary  being  present,  when  the  whole  case  was  brought  up,  after  it  bad 
been  in  a  sense  disposal  of  by  the  sub-commissioners,  in  order  to  have  their  affirmation. 

But  the  question  as  to  whether  or  not  it  was  necessary  that  the  stipendiary  should  be  preseil, 
does  not  I  think  rest  there,  because  I  now  come  to  a  document  which  is  certainly  of  veryw* 
importance  in  the  case,  and  which  would  seem  almost,  ts- 1  may  say  quite,  to  conchidedw^de 
case,  but  which  is  unfortunately  in  this  position,  that  there  is  a  difference  between  the  karon 
Judges,  who  have  taken  different  views  or  this  case,  the  Lord  President  and  Lord  Cuiridn^  » 
to  its  authenticity  or  legal  validity.  It  appears,  that  there  has  been  found,  and  there  bis  been 
acted  upon,  (though  there  is  some  doubt  in  the  Lord  President's  mind  on  the  latter  point.) 3s 
order  wnich,  if  made  by  the  higher  class  of  Commissioners,  would  seem  to  setde  the  vImk 
question.  It  was  made,  or  purports  to  have  been  made,  in  1634,  and  if  so  mad^  i^  accofAsg 
to  the  Act  of  1633,  would  have  the  effect  of  an  Act  of  Parliament   It  purports  to  bearthediK 
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of  Oe  35th  of  July  1634,  and  it  purports  also  to  be  an  act  in  these  terms :  The  Lords  find  it  not 
necessary  to  summon  the  minister  to  a  valuation  or  approbation  except  he  be  titular  or  tacksman. 
Therefore  the  whole  point  is  in  truth  decided  if  tliat  document  be  what  it  purports  to  be.  This 
15  said  to  be  "  betwixt  the  minister  of  Benethie  and  heritors  tho-eof." 

The  question  arises  between  the  two  learned  Judges  as  to  whether  or  not  this  is  a  document 
to  which  faith  and  credit  ought  to  be  given.  Uut  it  seems  to  be  a  document  which  has  found  its 
"way  into  a  public  library  of  Edinbiu'gh  (the  Advocates'  Library). 

It  seems  to  be  regarded  by  Sir  John  Connell  as  a  document  to  which  faith  was  to  be  attributed. 
Ke  cites,  and  cites  it  without  disapprobation,  and  Lord  Curriehill  asserts,  that  it  has  been  acted 
opcni.  It  is  exceedingly  difficult  to  conceive  how  or  why  a  forgery  of  such  an  instrument  as  this 
should  have  been  perpetrated,  and  it  does  not  appear  that  anybody  has  taken  upon  himself  to 
say  as  much  in  distinct  terms,  although  the  Lord  President  argues  against  its  probable  genuine- 
ness, apparently  founding  upon  the  word  "  Lenethie  "  having  been  written  instead  of  "  Benethie," 
and  upon  some  other  reasons  which  he  assigns  for  believing  it  is  not  genuine.  But  Lord 
CnrriehiU  says :  **  As  most  of  the  records  of  the  Commissioners  were  destroyed  by  shipwreck  in 
1661  and  by  fire  in  1700,  the  public  have  had  to  rely  upon  such  copies  of  them  as  have  been 
preserved,  and  fortunately  the  Facidty  of  Advocates  have  preserved  three  ca|Mes  of  a  Yolume 
cmtaining  tlie  ordinances  of  the  Commissioners  for  a  considerable  time  after  their  firet 
a.pp<Hntment. 

The  handwriting  of  two  of  these  copies  appears  to  be  of  the  period  from  the  middle  to  the  end 
of  the  17th  century,  and  the  third  copy  is  somewhat  later.  Sir  John  Connell,  in  the  appendix 
(No.  41 )  to  his  treatise,  has  printed  about  100  of  the  ordinances  transcribed  from  one  of  these 
copies^  and  much  of  his  treatise  on  teinds  is  founded  upon  them.  The  ordinance  of  1634  is  one 
of  these,  and  I  have  quoted  its  terms  from  the  most  distinctly  written  of  the  two  older  copies. 

No  doubt  has  ever  been  stated  until  very  recently  of  the  authenticity  of  these  copies  of  the 
kst  records,  and  at  this  distance  of  time  the  Court  is  surely  not  warranted  to  reject  these  docu- 
ments which  have  been  so  long  relied  and  acted  upon,  without  at  least  a  careful  inquiry  on  the 
subject.  I  must  confess  I  concur  in  that  reasoning.  The  learned  Judge  points  ou^  that  it  is 
not  only  this  particular  ordinance,  but  other  ordinances  quoted  out  of  the  same  book,  which  are 
considered  to  be  authoritative. 

Then,  if  that  onlinance  be  genuine,  the  whole  matter  as  to  the  necessary  presence  of  the 
minister  is  at  an  end. 

But  1  ought  to  notice  the  authorities  which  are  most  relied  upon  by  the  Lord  President  in 
support  of  his  view,  that  the  presence  of  the  stipendiary  minister  is  necessary.  He  begins  with 
an  early  case,  namely,  the  case  of  ICirkiettHt  i  Connell,  279.  Now  in  that  case  it  appears,  that 
the  minister  himself  made  a  statement,  that  the  valuation,  if  made  in  the  manner  there  proposed 
and  if  supported,  though  having  been  made  in  absence,  would  bring  the  whole  amount  of  his 
teinds  below  the  modification  of  his  stipend  to  which  he  was  entitled,  and  therefore  in  effect  he 
had  a  complete  and  direct  interest  in  being  present  in  order  to  save  part  of  his  property  which 
would  be  otherwise  destroyed,  inasmuch  as  the  rest  of  the  teinds  would  not  be  sufficient  to  pay 
the  modification.  That  of  itself  makes  a  very  clear  distinction  Isetween  that  case  and  an  ordinary 
case  in  which  the  stipendiary  simply  has  that  species  of  lien  or  charge  which  1  have  described. 

The  other  case  which  was  very  much  relied  upon  was  the  case  of  Lady  Purvishavgh,  2 
Connell,  196.  In  that  case  it  appeared,  that  the  minister  averred,  that  be  had  an  assignment  of 
the  teinds.  Therefore,  that  again  is  a  case  in  which  the  stipendiary  had  a  direct  and  complete 
interest  in  the  matter  in  question. 

Several  of  the  text  boolts  seem  to  speak  stnmgly  upon  the  point  <rf  the  minister  being  a  part}'. 
But  here  again  this  observation  arises,  that  by  the  Act  of  1633  the  power  given  to  the  Court  to 
direct  its  own  proceedings,  was,  as  I  nave  said,  very  grMt,  for  the<efiFect  of  their  orders  and 
ordinances  was  to  be  that  of  an  Act  of  Parliament.  Setting  aside,  therefore,  the  effect  of  the 
illegal  Mdinance  of  1634,  if  it  could  be  set  aside  properly,  still  it  appears  to  me,  that  even  then 
the  dkta  of  the  learned  authors,  and  th^  are  authors  of  great  aumority  undoubtedly  with  refers 
ence  to  this  point,  are  very  much  weakened  by  these  circumstances,  that  in  1707  the  whole 
system  was  changed,  and  the  Commissionois  appointed  under  the  Act  of  Charles  the  First  with 
these  extensive  powers  and  high  authorities  were  no  longer  to  exercise  the  high  functions  which 
bad  been  assigned  to  them,  but  the  Court  of  Session  was  in  effect  converted  into  the  Teind 
Court.  It  was  not  for  that  purpose  to  sit  under  the  name  of  the  Court  of  Session,  but  the  same 
body  was  to  sit  under  the  appellation  of  the  Lords  Commissioners  of  Teinds,  and  the  matters 
which  were  to  be  performed  under  the  Act  of  Charles  the  First  by  the  higher  Commissioners  of 
teinds  are  now  performed  by  that  body,  which  is  in  fact  the  Court  of  Session.  We  can  easily 
nnderstand  how  a  body  circumstanced  as  they  were,  and  directed  by  an  Act  of  Parliament  to 
carry  on  their  proceedings  according  to  the  usual  course  of  business  of  the  Court,  not  having 
therefore  any  of  that  large  and  wide  authority  given  b^  the  former  Act  to  their  predecessors, 
the  Court  of  Sessum  might,  on  mature  deliberation,  think  that  necessary  to  be  done  which  the 
CommisacMwrs,  iqipointed  under  the  Act  of  Chailes  the  First,  did  not  think  necessary  to  be  done, 
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namely,  to  call  before  them  all  the  persons  vho  by  any  possibility  vhatever  might  have 
interest  in  the  matter  in  question.    No  doubt  the  stipendiary  may  ultimately  have  an  intercA : 
the  valuation  of  each  particular  property  ;  but  I  can  easily  conceive,  on  the  other  hand,  thatj 
former  Commissioners,  without  violating  any  of  the  fixed  principles  of  justice,  vhich 
that  the  persons  interested  should  be  brought  before  the  Court,  might  still  decide,  that  the  sdj 
diaries  bad  not  that  amount  of  interest  which  would  make  it  necessary  that  they  should  be ' 
We  have  instances  of  the  kind  even  in  our  own  Courts.    I  remember  the  time  when  the  qn 
was  much  discussed  with  reference  to  the  parties  in  our  suits  in  equity,  who  are  verym 
because  it  is  wished  to  bind  all  parties  by  the  result  of  the  proceedings,  as  to  whether 
having  an  interest  in  the  nature  of  charges  for  an  annuity,  and  the  like,  should  be  iMDu^t  I 
the  Court,  and  a  great  and  legitimate  difference  of  opinion  existed  upon  that  point  iriieiel 
interest  was  comparatively  very  much  less  than  the  mterest  of  all  toe  other  parties  who 
concerned  in  the  litigation. 

It  appears  to  me,  that,  supposing  of  course  the  case  to  be  honest,  the  titulars  had  so  i 
larger  an  Interest  at  the  time  of  the  inquiry,  they  being  the  persons  to  receive  the  whole  bodyj 
the  teinds,  than  the  stipendiaries  had  at  that  time,  that  they  might  well  be  regarded,  in 
absence  of  the  stipendiaries,  as  persons  qualified  to  undertake  the  suppwt  of  the  interest  oft 
stipendiary  ministers  ;  and  this  appears  the  more  probable  from  that  portion  of  these 
Charles  the  First  which  is  referred  to  by  Lord  Curriehill,  where  special  remedies  are 
to  the  King  on  the  one  hand,  who  does  not  seem  to  have  appeared  by  his  officers  with 
to  his  interest,  which  was  a  much  more  direct  one,  for  it  was  a  percentage  charge  upon  die  i 
and  on  the  other  hand  to  the  stipendiary  by  a  process  of  rectification  in  case  of  misfeasancel 
which  he  had  been  prejudiced.    There  was  a  clear  and  distinct  remedy  provided  v)uch 
have  been  fully  adequate. 

It  was  said  in  the  course  of  the  argument,  that  the  interest  of  the  stipendiary  was  very) 
and  at  last  it  was  pushed  in  argument  to  this  extent,  that  it  exceeded  the  interest  o(  the 
It  is  possible,  that  in  consequence  of  some  recent  augmentations,  and  some  other  causes  of  i 
kind,  it  may  have  become  great,  but  in  the  present  instance  before  us,  it  appears  that  raattenl 
gone  on  for  nearly  200  years  before  the  interest  of  the  stipendiary  emerged.   That  being  the  1 
I  d^ink  it  is  not  too  much  to  say,  ttiat  the  character  of  the  stipendiary's  interest  was  one  v 
could  reasonably  and  without  any  disregard  of  the  first  principles  of  justice*  be  considered  i 
sufBciendy  and  adequately  represented  by  the  heritor. 

I  have  mentioned  these  two  early  cases,  as  they  were  a  good  deal  relied  upon  by  the 
President  in  his  decision.    After  that,  we  next  come  to  a  series  of  modem  cases  begiimiogs 
the  year  1830,  or  within  the  last  30  or  35  years,  in  which  there  have  been  no  doubt  serenl* 
sions,  (none  of  which,  however,  have  been  brought  up  to  your  Lordships'  House  in  favour  ofl 
view  contended  for  by  the  present  respondents,)  and  we  have  now  to  consider  how  ^  your  L 
ships  ought  now  to  affirm  those  decisions  which  have  never  been  brought  up  to  chis  House,  i 
at  this  distance  of  time  to  say,  that  that  was  not  rightly  done  which  was  done  by  high 
who  must  be  supposed  to  have  been  acting  in  the  discharge  of  their  duty,  and  who  did  not  1 
it  necessary,  in  the  discharge  of  that  duty,  to  give  to  their  sub-commissioners  any  directioiil 
the  attendance  of  the  stipendiary,  and  who  were  held  by  your  Lordships'  House  to  be  justineiJ 
that  conclusion  in  the  caie  of  McNeill  v.  The  Minister  of  Ci»/«^^//d»«,  who,  irrespective  of  1 
weight  which  might  be  given  to  the  Act  of  1634,  were  ready  at  all  times  to  affirm  the  de  ' 
of  those  sub-commissioners,  although  this  stipendiary  had  not  been  served  with  notice  to : 
Now  Uiougb  we  find  that  long  afterwards,  ever  since  the  mitter  has  come  into  the  hands  of 
present  Lords  Commissioners  of  Teinds,  since  1707,  a  stipendiary  being  only  summoned  ts  I 
poceedings  for  confirming  a  decision  of  the  sub-commissioners  made  more  than  100  ye 
before,  has  not  been  held  competent  to  object  to  the  absence  of  the  former  stipendiary  wfaeni 
sub  commissioners  made  their  report — when  we  look  at  all  these  circumstances  I  think  vei 
justified  in  saying,  that  the  weight  of  reason  and  probability  would  stand  very  high,  ndioUy  ir 
spective  of  the  Act  of  1634,  for  the  course  and  the  regular  course  of  ivoceedUigs  befcn 
Com:ni3sioners  having  been  such  as  that  ordinance  would  indicate  it  to  be. 

The  case  is  undoubtedly  one  of  extreme  length,  and  one  might  dilate  upon  it  at  laigc,  bit  i 
prefer,  with  the  most  unfeigned  humility,  (which  itideed  I  ought  to  feel  in  all  such  cases,] 
whicb  I  do  most  strongly  in  the  present  case,)  to  rest  upon  the  reasons  which  were  brongfat  ' 
ward  by  Lord  Curriehill,  and  which  I  have  carefully  read  through,  as  indeed  I  havealm 
those  brought  forward  by  the  Lord  President.    I  have  carefully  endeavoured  to  we^h  the  a  , 
ments  on  both  sides,  and  I  say,  even  if  the  case  was  not  fortified  by  that  ordinance  of  i634r*'^ 
should  have  come  to  the  same  conclusion  ;  but  1  say  also,  that  I  think  the  balance  is  strong., 
in  favour  of  the  genuineness  of  that  document,  and  if  so,  the  case  would  be  decided  bydit ' 
document  alone. 

As  regards  the  particular  cases  before  us,  I  do  not  wish  to  address  your  Lordships  again^ 
them.  The  second  and  third  cases,  namely,  the  cases  of  Skem  and  PtOom,  seem  to  metofctf 
exactly  upon  the  same  point  as  tlie  first  case  as  regards  the  summoning  of  the  st^enditiTi'x* 
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what  relates  to  their  different  points  is  this  :  Lord  Curriehill  was  adverse  to  one  of  the  cases^ 
thioking  that  it  fell  within  the  principle  of  the  decision  in  your  Lordships'  House,  in  which  it  was 
held,  tl^t  the  mere  approval  of  a  decreet  arbitral  in  itself  would  not  bind  any  persons  Iwt  the 
parties  to  the  submission  to  arbitration.  Of  course  that  would  be  so  according  to  the  general 
principles  of  law.  If  these  persons  being  private  parties  submit  the  matter  to  arbitration,  the 
result  of  that  arbitration  can  bind  nobody  but  those  who  were  parties  to  the  submission.  That 
has  been  decided  by  your  Lordships'  House  in  a  case  which  was  brought  up  to  this  House  on 
this  very  subject  matter.  But,  on  the  other  hand,  these  principles  are  stated  and  agreed  to  by 
the  learned  Judges,  who  took  different  views  in  other  respects.  If  it  he  shewn,  that  this  Court  of 
Commissioners,  to  whom  the  matter  was  referred,  did  really  enter  upon  the  valuation,  I  appre- 
hend, that  it  was  no  objection  to  the  valuation,  that  there  was  brought  before  them,  not  for  their 
approbation  as  giving  confirmation  to  the  instrument,  but  as  part  olT  the  evidence  in  the  cause,  a 
deciuon,  upon  the  parties  being  willing  to  have  the  matter  so  investigated,  or  an  admission,  (I 
refer  to  the  case  of  an  admissionf  because  we  luid  the  case  of  an  admission  brought  before  your 
Lordships*  House  not  long  since  as  between  a  titular  and  a  heritw,)  betweoi  the  one  party  and 
ihs  other  as  to  what  the  real  value  of  the  tithe  was,  they  both  being  parties  before  the  Court,  they 
both  being  parties  who  might  insist  that  that  evidence  was  not  worthy  of  confidence,  or  that  it 
mieht  be  displaced  by  other  evidence  or  the  like,  or  perhaps  in  consequence  of  being  unwilling 
to  nave  the  expense  of  a  double  and  further  inquiry  submitting  to  that  evidence.  Fcrbes's  case 
seems  more  free  than  the  others  from  any  question  of  that  sort,  though  even  there  I  think  Sir 
James  Scougall  was  called  in  to  arbitrate,  but  then  he  was  only  called  in  by  the  Court  itself,  that 
being  fine  or  their  modes  of  proceeding,  which  I  apprehend  they  were  entitled  to  use. 

As  regards  the  teinds  in  Skm^s  case,  I  think  that  what  we  have  got  there  is  in  the  "Extract 
Decreet  of  Valuation  of  Teinds,  George  Earl  of  Panmure  against  the  principal  of  King's  College, 
Aberdeen,  and  Others.'*  The  whole  matter  seems  to  be  recited  in  the  case  at  some  length.  The 
documents,  including  the  consents,  were  all  produced  before  the  Court.  As  to  what  is  asked  to 
be  done  in  the  proceedings,  it  is  a  process  of  valuation.  After  all  the  preliminaries  have  been 
gone  through.  Hie  Lords  Commissioners  interpone  their  authority  in  and  to  the  foresaid  consent, 
contained  in  the  foresaid  tack — that  is  to  say,  a  certain  tack  by  which  it  had  been  agreed,  that 
the  value  was  to  be  a  certain  amount.  It  is  not  that  they  approve  t&  it,  but  they  interpone  tbeir 
authority,  and  "hereby  find  and  declare  the  foresaid  quantity  to  be  the  value,  and  that  because, 
at  the  time  of  the  calling  of  the  said  matter,  the  said  pursuer's  procurator  produced  the  foresaid 
two  sasines  and  tack  above  mentioned,  bearing  the  saids  defenders  to  have  ccmsented  to  the 
foresaid  valuation  in  manner  foresaid,  after  that  the  saids  defenders  and  all  others  having  or 
pretending  to  have  interest  in  the  said  matter  were  lawfully  summoned  to  have  compeared  b«ara 
the  L^rds  Commissioners  to  have  heard  and  seen  the  foresaid  lands  valued."  Then  it  says : 
"Thereafter  the  Earl  of  Panmure  gave  in  a  supplication,"  mentioning,  that  the  petitioner  had 
intended  process  for  valuation  of  the  teinds  against  the  members  of  King^s  College,  Aberdeen,  as 
timlars  of  the  teinds,  and  they  mention  certain  other  difficulties  which  had  arisen,  but  nevertbe* 
less  there  had  now  been  a  further  consent  in  the  matter,  and  ultimately  the  Court  seem  to  give 
their  opinion  upon  this  consent.  I  apprehend,  that  it  was  perfectly  competent  to  them  to  do  so, 
if  they  thought  that  it  was  fair,  and  right,  and  Just,  that  that  should  be  done,  but  it  rests  upon  th« 
valuation,  and  it  does  not  rest  on  anything  m  the  shape  of  a  consent  or  a  decision  upon  a 
submission  to  arbitration. 

In  Paioiis  case  there  is  something  very  similar  to  that  There  is  a  document  in  which  the 
college  seem  to  have  consented  in  a  somewhat  similar  way,  and  then  there  is  a  decree  of  vaJua- 
tifm  of  the  following  tenor  : — "  At  Edinburgh,  the  3i8t  day  of  December  1690^  anent  the  sum- 
monses of  vahiaUon  raised  and  persued  before  the  Lor^  and  others  of  the  commissiono-s 
appointed  their  Majesties  and  the  estates  of  Parliament  for  plantation  of  kirks  and  valuadon 
of  teinds,  at  the  instance  of  George  Paton  of  Grandholm,  heritor  of  the  lands  undo-  menttoned, 
against  Dr.  George  Middleton,  ranctpal  of  the  King's  College  of  Aberdeen,"  and  so  on ;  which 
summons  having  lain  over  and  slept,  was  thereafter  awakened  at  the  said  pursuer's  instance 
against  the  said  defenders,  and  so  on  ;  which  summonses  of  valuation  make  mention,  that  "  when 
power  was  given  to  the  Commissioners  to  value  the  teinds,  great  and  small,  true  it  was,  that  the 
teinds  of  the  pursuer's  lands  under  mentioned,  namely,  the  towns  and  lands  of  Grandholm,  and 
so  forth,  with  the  tofts,  crofts,  parts,  pendicles,  and  jwrtinents,"  were  yet  unvalued  ;  then  they 
were  summoned  to  compear  before  the  Lords  Commissioners  on  a  certain  day,  '*  to  have  heard 
and  seen  a  just  and  true  valuation  of  the  said  pursuer's  lands  above  mentioneid,  lying  as  is  law- 
fully led  and  deduced,  and  all  lawful  manner  of  probation  made  use  of  for  that  effect,  or  else  to 
have  shewn  a  reasonable  cause  to  the  contrary  why  the  same  should  not  have  been  done  ■ "  and 
then  in  that  process,  which  seems  to  be  in  the  regular  form  to  produce  a  consent,  the  consent  is 
produced  just  as  in  the  other  case,  and  that  is  gone  through  at  some  length,  and  then  we  come 
to  a  passage  to  this  effect :  "  The  foresaid  summons  and  summonses  of  waJcening  being  all  at 
lengtn  heard,  seen,  and  considered  by  the  Commissioners,  and  they  bemg  well  and  ripely  advised 
the  said  Commis»on»s  find  and  declare  the  just  worth  and  constant  yearly  avail  of  the  pursuer's 
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lands  to  be  so  and  so,  and  that  that  shall  stand,  continue,  and  endure,  and  be  repute  and  hoUci 
as  the  just  and  true  worth  and  constant  yearly  avail  of  the  said  pursuer's  lands." 

I  apprehend  it  will  follow  in  each  case,  that  the  objection  falls  to  the  ground,  when  the  priD- 
ciple  has  been  laid  down,  that  the  Comtnisstoners  did  not  merely  approve  the  consents,  but  that 
they  met  to  have  such  evidence  produced  before  them  as  tbey  should  deem  to  be  just  and  meeL. 
They  did  not  disregard  consents,  as  being  a  very  good  mode  of  ascertaining  the  real  value  of  tbe 
teinds,  but  having  examined  then^  and  looked  into  the  circumstances,  t)tey  came  to  the  coadusian 
that  the  value  iras  such  as  the  consents  shewed. 

I  apprehend,  therefore,  that  there  is  really  no  objectim  to  the  proceedings  on  these  ground^ 
and  that  «e  ought  accordingly  to  reverse  the  interlocutors  comi^ained  of,  and  probably  the 
proper  course  voold  be  to  direct  that  there  should  be  an  absolvitor. 

Lord  Colonsay.— I  think  there  should  not  be  an  absolvitor.    The  question  arises  w  a 

Erocess  of  augmentation,  modification,  and  locality,  and  therefore  the  reversal  of  the  judgmot 
ere  would  mean,  that  it  was  to  go  back  in  order  that  the  process  may  be  disposed  (tf  in  the 
Court  below.  That  will  be  the  course  of  proceeding,  if  the  judgment  of  this  House  be  in 
conformity  with  what  has  now  been  suggested. 

In  my  opinion,  the  conclusion  at  which  my  noble  and  learned  friend  has  arrived  is  coirect 
I  think,  that  prior  to  about  1837  there  is  scarcely  any  decided  case  at  all,  I  should  say  no 
decided  case,  which  goes  directly  to  sustain  the  contention  of  the  respondents  in  these  caxs. 
The  early  case  of  Purviskaugh  is  not,  I  think,  a  case  in  point,  for  in  that  case  the  minister  of  the 
parish  was  not  merely  a  stipendiary,  but  had  another  interest  in  the  teinds,  and  accordii^y,! 
observe,  in  giving  judgment  on  this  very  case,  the  Lord  President  throws  out  of  view  the  caseof 
Purviskaugh  as  not  being  a  case  upon  which  he  can  rely.  Then  coming  to  the  more  lecent 
cases,  the  next  in  date  I  think,  the  case  of  Kirkbeattt  in  1708,  in  which  also  it  appear^  that  the 
minister  had  obtained  a  decree  of  augmentation  and  modification  of  his  stipend,  and  theatttn^t 
at  a  valuation  then  made  was  an  attempt  to  deprive  him  of  the  jud^eot  he  had  abui^ 
obtained,  and  that  was  held  to  be  an  interference  with  a  substantial  interest  The  next  case,  I 
think,  is  the  case  of  Ferguson  v.  Gillespie^  M.  15,78^  and  in  that  case  it  appears,  dut  the 
minister  was  the  titular,  and  therefore  it  is  not  a  case  in  point,  for  we  are  dealing  with  acase 
where  the  minister  is  a  stipendiary. 

The  next  case  is  the  case  of  McNeill  v.  The  Minister  of  Campbelton.  That  was  a  caseof 
sub-valuation,  the  approval  of  which  was  opposed.  It  was  decided  in  the  Court  below  in  ditt 
case,  and  affirmed  by  this  House,  that  the  absence  of  the  minister,  whether  he  was  not  called, 
or  whether  he  had  not  appeared  after  being  called,  did  not  invalidate  the  proceedings ;  that  it 
was  not  necessary  that  he  should  be  a  party  to  the  sub-valuation ;  and  that  the  suD-commis- 
sioners  were  quite  entitled  to  go  on  without  the  presence  or  knowledge,  as  ^  as  judicial 
knowledge  went,  of  the  stipendiary.  That  is  a  very  important  step^  and  I  must  say  I  have  ereat 
dif&culty  in  seeing  any  principle  by  which  such  a  distinction  could  be  drawn  as  that  of  sot 
requiring  the  minister  to  be  a  party  to  a  sub-valuation  before  the  sub-commissioDers,  and 
requiring  htm  to  be  present  at  a  valuation  conducted  by  the  Commissioners. 

I 'see  that  in  the  case  of  Stewariv.  Brown,  13  D.  556,  in  1851,  which  was  not,  however,  the  neit 
case  that  occurred,  but  was  a  case  of  the  absence  of  a  minister  at  a  valuation  by  the  Commisaooei^ 
the  Lord  Justice  Qeric  Hope,  who  was  one  of  the  majority  in  that  case,  in  very  strong  tana, 
and  with  very  great  confidence,  assailed  the  judgment  of  the  Court  below  in  the  case  of  JltA'dS 
V.  The  Minister  of  Campbelton,  and  also  the  judgment  of  this  House.    He  contended  ray 
strongly,  and  very  forcibly,  that  there  was  no  distinction  in  principle  between  the  case  of  a 
valuation  by  the  sub-commissioners,  and  the  case  of  a  valuation  by  the  Commissioners^  and 
while  he  was  sustaining  the  objection  founded  upon  the  absence  of  the  minister  at  a  valuation 
before  the  Commissioners,  he  contended,  that  the  judgment  which  decided  that  a  valuation 
proceeding  before  the  sub-commissioners  could  go  on  without  the  presence  of  the  minister,  vas 
necessarily  wrong  in  principle.    But  it  was  only  wrong  in  principle,  if  the  view  of  Lord  Justice 
Clerk  Hope  in  regard  to  the  necessity  of  the  minister  being  present  before  the  Commissioners 
was  a  right  conclusion.    Then  we  have  to  set  the  principle  on  which  Lord  Justice  Clerk  Hope 
worked  out  his  judgment  in  the  case  of  Stewart  v.  Brown,  against  the  principle  assumed  \/i  this 
House  in  the  case  of  McNeill  v.  The  Minister  of  Campbelton.    I  venture  to  lean  to  the  judg- 
ment of  this  House  in  the  case  of  McNeill  v.  The  Minister  of  Campbelton,  and  if  that  is  to  be 
the  ftxed  point  which  we  are  to  start  from,  I  hold  that  the  judgment  delivered  by  Lord  Justice 
Clerk  Hop^  who  led  the  majority  in  the  case  of  Stewart  v.  Brown,  is  in  {Hincipleia  fovow  of 
the  judgment  we  are  now  going  to  pronounce,  because  his  opinion  is,  that  there  is  no  distisctioa 
as  to  the  necessity  for  the  presence  of  the  minister,  whether  the  valuation  be  before  the  si^ 
commissioners  or  before  the  Commissioners.   I  think  he  is  right  in  that  view,  but  1  think  the 
conclusion  it  leads  to  is,  that  he  was  wrong  in  the  judgment  he  praiounced  in  the  case  of 
Stewart  v.  Brown,  and  Lord  Medwyn  was  of  opinion,  in  the  case  of  Stewart  v.  Brown,  that  Ac 
presence  of  the  minister  before  the  Commissioners  was  not  necessary. 
Therefore,  down  to  1851,  there  was  no  unanimous  opinion  of  the  Court ;  it  was  a  diiptfed 


Digitized  by 


1870.] 


FORBES  V.  SMITH.     \L.  CoUmsa^s  opimm.]  1867 


pinnt  amoag  the  Judges,  and  it  was  in  that  unsatisfactory  state  of  the  question  that  the  judgment 
m  the  case  of  Stewart  v.  Brown^  was  arrived  at  —  the  Lord  Justice  Clerk .  contending,  that  in 
principle  the  jm^ment  of  this  House  in  the  case  of  McNeill  v.  The  Minister  of  Campbelton, 
was  wrong.  There  had  been  a  case  shortly  before  that,  the  case  of  Simpson,  in  1837,  in  which 
there  has  been  a  divided  juc^ment  too.  In  that  case  Lord  MaclKncie  was  of  opinion,  that  the 
nesence  of  the  minister  was  not  necessary.  Therefore  since  the  decision,  in  the  casejof  Af'Neill  v. 
lie  MUuster  Cam^lUn^  there  have  been  two  judgments  in  which  the  Court  was  divided,  and 
in  the  later  ctf  the  twt^  the  re»oning  I  have  noticed  of  the  Lord  Justice  Clerk  leads,  I  think, 
to  die  opposite  conclusion  to  that  which  the  judgment  in  that  case  decided.  Then  comes  the 
case  of  Kirkwood  v.  Grctnt,  4  Macph.  4,  in  which  the  Court  of  Session  held,  that  the  point  was 
SKtted,  according  to  the  view  contended  for  by  the  respondents  as  far  as  that  Court  was  con- 
cerned, b^:ause  there  had  been  two  or  three  successive  judgments  resting  upon  it.  But  it  is  now 
a  settled  point,  not  only  by  the  case  of  McNeill  v.  The  Minister  of  Campbelion,  but  by  a  subse- 
quent case  to  aUthese,  the  case  of  fatnieson  v.  Little,  5  Macph.  91 4,  that  the  presence  of  the  minister, 
or  his  being  madeaparty  in  the  case  of  a  valuation  before  the  sub-commissioners,  was  not  necessary. 

I  think,  therefore,  that  there  is  no  authority  that  can  be  held  as  at  all  final,  or  beuing  the 
character  of  a  series  of  judgments,  as  the  Lord  President  held  in  this  case. 

Then  what  is  the  principle  that  is  to  be  applied?   The  proceedings  before  the  Commissioners 
or  the  sub-commissioners  were  not  proceedings  before  a  regular  court.   They  were  proceedings 
before  a  commission  appointed  for  the  attainment  of  a  public  object,  namely,  the  valuation  of 
tlw  teinds,  with  a  view  to  various  results  that  were  to  lollow  from  it,  one  of  them  being  the 
right  of  purchasing  tithes.   They  were  to  go  on,  and  execute  their  commissicm,  taking  such 
evidence  as  they  thought  necessary,  or  as  appeared  reasonable  in  the  circumstances.  They 
required  to  have  before  them  the  heritor  who  wanted  his  lands  valued.  The  titular  who  was  the 
party  who  had  the  direct  and  immediate  Interest  in  the  teinds  was  to  be  cited.    No  other 
puties  are  named.    If  the  minister  was  a  beneficiary,  then  he  was  in  the  same  position  as  the 
titular.    But  there  is  no  indication  or  mention  whatever  of  stipendiary  ministers  as  persons  who 
leqoire  to  he  called,  and  there  is  no  direct  authority  for  saying,  that  they  were  required  to  be 
called.    Forbes,  who  writes  at  the  very  close  of  the  last  century,  and  who  has  never  been 
considered  a  very  accurate  writer  on  the  general  law  of  Scotland,  either  in  his  two  volumes  of 
Institutes,  or  in  his  treatise  of  teinds,  though  it  was  useful,  as  being  almost  the  only  writer  on  the 
subject,  at  the  time — Forbes  says,  that  the  minister  must  be  caUed,  but  he  does  not  say  what 
minister,  and  he  refers,  as  his  authority,  to  the  case  of  Purvishaugh.  That  case  is  given  up  now 
as  an  autbority  for  a  stipendiary  minister  being  called,  and  therefore,  there  is  no  written 
authority  for  a  stipendiary  minister  being  called.   And  the  practice  was  very  various.  We  have 
evidence  of  that  practice,  and  Lord  Medwyn  founds  upon  that  practice  in  the  case  of  Stewart  v. 
Brown.    The  practice  both  before  the  Commissioners  and  Uie  sub-commissioners  has  been 
warious.    The  ministers,  who  were  stipendiaries  in  many  eases,  even  were  not  called  before  the 
high  Commissioners.    In  that  condition  of  a  divided  practice,  how  can  we  say,  that  tlure  is 
oUwranthority  or  practice  for  its  being  a  fatal  objection  to  a  valuation,  that  the  minister  was  not 
called?   No  doubt  more  recently  the  practice  has  been  getting  more  general,  and  it  is,  I  believe, 
now  universal  to  call  the  minister,  whether  he  t>e  a  stipendiary  or  a  beneficiary.    It  is  vay 
reasraiable  to  do  that  ex  majori  cauteid,  but  the  practice  that  has  made  it  so  universal  is  the 
practice  before  the  Court  of  Session,  since  it  lias  become  the  Commission  of  Teinds  ;  and  Erskine 
refers  to  the  necessity  of  calling  htm  before  the  Court  of  Session,  and  only  the  Court  of  Session. 
Now  die  Court  of  Session  was  required  to  proceed  as  they  did  in  their  ordinary  course,  and 
their  ordinary  course  was,  to  call  all  parties  who  might  be  supposed  to  have  an  interest  in  the 
question.    But  at  the  early  period,  when  these  three  valuations  with  which  we  are  dealing  took 
place,  in  1683,  1690^  and  1097,  there  was  no  uniformity  of  practice  at  all,  and  indeed,  if  there  had 
been,  it  is  not  likely  that  these  three  different  valuations,  in  three  different  years,  at  the  instance 
of  different  parties,  would  have  all  proceeded  upon  the  principle,  that  it  was  unnecessary  to  call 
the  stipendiary  minister,  if  the  practice  had  been  uniform  of  calling  him. 

Now,  what  was  the  interest  of  the  stipendiary  minister  i  It  was  a  very  remote  interest  indeed. 
The  titular  was  the  party  who  had  the  real  and  true  interest  in  the  teinds.  The  stipendiary  was 
a  sort  of  creditor  oi  the  titular ;  that  was  all,  and  his  interest  was  of  a  very  remote  kind,  and 
nuj^  never  emerge.  It  was  remote  in  this  case,  for  it  is  only  now  that  it  has  come  into 
CDstence.  The  venation  has  been  recognized  and  acted  on  for  a  very  long  time,  and  the 
de^ce  of  the  minister  for  having  allowed  that  to  take  place,  is,  "  I  had  no  interest  till  now." 
No  interest  till  now !  Why,  he  says — "  I  bad  an  interest  200  years  ago."  But  the  interest  he 
had  was  so  remote  that  it  has  only  emerged  now ;  so  also  in  the  case  of  M^Neill^  the  valuation 
took  place  180  years  before  the  interest  emerged.  The  Commissioners  required  to  bring  into  the 
field  the  party  who  was  interested.  The  titular  whose  interest  was  immediate  was  the  proper 
party  to  tning  into  the  field,  and  that  was  done. 

I  therefore  think,  that  there  is  neither  principle  nor  authority  in  the  proceedii^  prior  to  1837 
far  holding  this  valuation  to  be  a  nullity.  As  regards  the  judgments  since  1837,  with  respect  to 
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two  of  them,  there  was  a  difference  of  opinion  in  the  Court.  One  of  them  proceeded  upoo 
feeling  it  necessary  to  impeach  the  judgment  of  this  House  in  the  case  of  APNgill  v.  CampbtUoMy 
in  order  to  arrive  at  the  conclusion  which  was  arrived  at,  and  the  third  case  was  one,  in  whtch 
it  was  held  very  properly,  that  the  matter  had  been  decided  twice  in  the  Court  of  Session,  and 
that  in  that  Court  at  all  events  those  previous  decisions  ought  to  be  followed.  But  now  that  the 
case  has  come  here,  I  think  that  the  reasons  assigned  by  Lord  Curriehill,  and  by  my  noble  and 
learned  friend  on  the  wocdsaclc,  are  quite  sufficient  to  require  us  to  alter  the  dectsicm  of  the 
Court  of  Session.  There  is  another  objection  raised  especially  in  the  case  of  Skew.  There  is 
some  ambiguity  about  the  decree,  but  I  think,  looking  at  the  whole  character  of  it,  that  it  is  a  i 
proceeding  in  a  process  of  valuation,  and  if  you  so  regard  it  as  a  proceeding  in  a  process  of 
valuation,  then  I  think  it  was  evidence  of  a  kind  that  the  commissioi  was  entitled  to  take  into 
account,  and  to  rely  upon,  and  that  there  is  not  such  a  broad  distinction  between  that  and  the 
other  decrees  as  would  entitle  us  to  give  a  different  interpretation  to  it. 

Lord  Cairns.— My  Lords,  after  what  has  been  said  by  my  noble  and  learned  friends^ 
have  preceded  me,  I  do  not  think  I  should  be  justified  in  occupying  any  space  of  your  Lord- 
ships' time,  and  I  shall  content  myself  therefor^  with  roaJking  one  or  two  -nxy  gcnoal 
observations  upon  the  case  before  us. 

The  object  of  these  proceedings  in  the  Court  of  Session  in  Scotland  was,  to  set  aside 
valuations  made  as  long  ago  as  the  years  16S2,  1684,  1690,  and  1697.  Those  valuations  have 
stood  since  that  time,  and  have  been  acted  upon,  and  in  one  case  at  Least  they  have  been  used 
as  a  defence  to  a  proceeding  which  was  at  variance  with  such  valuations  being  in  enstraoc 
Therefore,  your  Lordships  would  be  very  unwilling  to  set  aside  instruments  of  this  kind,  nskss 
you  were  satisfied,  that  there  was  some  reason,  or  some  positive  authority  which  required  )'00  ts 
do  so. 

There  are  two  or  three  general  observations  which  occur  at  the  very  outset  of  a  case  <£  Aii 
kind.  In  the  first  place,  I  must  say,  that  the  character  of  the  objection  to  diese  valuaticas 
appears  to  me  to  be  entirely  technical.  There  is  no  suggestion  whatever  here,  that  there  «as 
any  collusion  or  imdervaluing  at  the  time  of  the  valuation  being  made.  It  is  simply  a  suggestioi^ 
that  there  was  the  absence  of  a  person  who  was  not  called,  without  any  suggestion  that  there 
was  some  collusion,  or  some  undervaluing,  which,  if  that  person  had  been  called,  would  faaie 
been  prevented.  In  the  next  place,  the  interest  too  of  the  person  who  is  said  not  to  have  faea 
called  appears  to  me  to  have  been  identical  with  the  interest  of  the  titular,  who  was  called,  xbA 
who  was  a  party  to  the  proceedings.  Or  if  there  is  a  difference  between  the  two  interests,  tbe 
interest  of  the  titular  appears  to  me  to  have  been  the  higher  interest  of  the  two,  because  tte 
titular  was  interested  in  what  I  will  call  the  residuum  of  the  teinds  after  satisfying  the  stipendr 
iary,  and  therefore  he  would  be  the  person  who  would  be  naturally  most  anxious  to  make  the 
teinds  as  large  as  possible. 

In  the  next  place,  it  is  conceded,  that  on  a  valuation  made  by  the  sub-commissioners  tbe 
stipendiar)'  would  not  have  been  a  necessary  party,  and  the  argument  therefore  has  been  oUiged 
to  be,  that  though  his  presence  was  not  necessary  before  the  sub-commisuoners,  where  I  sboold 
have  thought  there  was  more  reason  that  he  should  be  present,  he  ought  to  be  present  befoR 
the  Commissioners.  Fturthef'than  that,  it  is  further  admitted,  and  indeed  it  could  not  be 
controverted,  that  the  Sovereign,  who  had  at  least  as  much  interest  as  the  stipendiary,  and,  I 
might  add,  the  co-heritor^  never  have  been  cited,  and  their  interest  at  least  has  been  aUoved  bf 
Statute  to  be  protected  by  those  who  were  cited. 

In  addition  to  these  considerations,  there  is  one  other  which  presses  very  much  upon  my 
mind.  Beyond  all  doubt  it  was  tbe  object  of  the  Legislature  in  Scotland  at  the  time  when  the 
Act  of  1633  was  passed,  to  have  a  valuation  made  of  the  teinds  of  the  whole  of  Scotland,  and  to 
Iwve  that  valuation  made  as  soon  as  possible,  and  the  phrase  which  has  been  mentioned  ocean 
in  one  of  these  Acts  of  Parliament,  that  tbe  object  of  Parliament  was  to  accomplish  and  finifih 
the  great  and  glorious  work  of  the  valuation  of  the  teinds.  I  must  say,  it  does  seem  to  me  ^ 
Priori  the  most  unlikely  thing  in  the  world,  that  the  intention  of  Parliament  at  that  time  wonld 
have  been  to  have  required  all  tbe  stipendiaries  all  over  Scotland  to  leave  their  more  proga  and 
holy  work  in  which  they  were  engag^,  and  to  embark  in  that  which  was  a  species  of  lirigatioo, 
either  before  the  sub-commissioners  or  before  the  Commissioners,  for  the  purpose  of  retaining 
their  remote  right,  because  it  was  nothing  but  remote,  to  an  augmentation  of  stipend,  when,  as 
I  have  shewn,  I  think,  the  whole  of  their  interest  was  substantially  protected  by  those  who  most 
have  been  called  to  that  valuation. 

These  considerations  would  make  me  vely  unwilling  indeed,  unless  I  were  compdkd  by 
absolute  auUiority  to  do  so,  to  come  to  the  conclusion,  that  the  stipendiaries  were  necessary 
parties  to  he  called  upon  the  occasion  of  any  of  these  valuations. 

Now,  with  Kgard  to  the  authorities,  I  do  not  intend  to  go  over  them.  I  will  only  say  this  of 
them,  that  as  to  the  practice  of  the  17th  century  we  have  nothing  to  guide  us  which  can  be  called 
authority,  except  three  documents,  if  I  may  term  them  documents,  namely,  the  Commissioo  d 
1639,  ^e  Act  m  1633,  and  that  decree  of  1634,  a  copy  of  which  is  in  the  Advocates'  Libniy  it 
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Edinburgh,  and  to  which  my  noble  and  learned  friend  has  referred.  Beyond  all  doubt  every 
me  of  these  documents  existing  and  having  their  origin  in  the  17th  century  is  favourable  to  the 
case  of  the  appellant,  and  unfavourable,  in  my  judgment,  to  the  case  of  the  respondents.  I  attach 
very  much  less  weight  to  the  authorities  dating  ftom  the  year  1700  (I  refer  to  those  in  the  i8th 
ceotuiy)  because  at  that  time  the  jurisdiction  ^d  then  been  transferred,  as  has  been  said,  from 
the  Teind  Commissioners  to  the  Court  of  Session,  and  under  that  transfer  the  business  was  to  be 
conducted  in  the  Court  of  Session  as  a  regular  civil  suit.  When  that  was  the  law  it  was  the 
Biost  important  thing  in  the  world,  that  the  Court  of  Session  should  require  every  person  who 
had  the  same  sort  of  interest  which  is  represented  in  a  civil  suit  to  be  called  in  any  proceeding 
bdore  the  Court  of  Session  sitting  as  the  Commissioners  of  Teinds.  But  even  with  regard  to  aU 
those  authorities  running  down  from  the  year  1700,  putting  aside  one  or  two  recent  cases  which 
ikjf  been  referred  to^  which  may  be  said  now  to  be  under  review,  as  well  as  the  particular  case 

ri  «4iich  we  are  now  engaged,  it  appears  to  me  that  several  of  them  have  been  founded  upon 
Pnrvishaugh  case^  which  clearly  must  be  given  up  as  &  binding  authority  for  the  purpose  we 
aie  discussing,  and  as  to  the  others  of  them,  it  appears  to  me,  that  they  do  not  all  establish  the 
pmpose  for  which  they  are  cited  of  shewing,  that  the  stipendiary  must  have  been  called  in 
proceedings  of  this  kind. 

I  am  very  ^ad  my  noble  and  learned  friends  have  arrived  at  the  conclusion  to  which  they 
lave  come.  I  entirely  concur  with  them  in  that  conclusion.  I  think  there  is  nothing  special  in 
these  particular  cases  to  exempt  them  from  the  general  conclusion,  and  I  am  quite  prepared  to 
concur  in  the  motion  made  by  my  noble  and  learned  friend. 

Sir  Rimndetl  Pabner. — Will  your  Lordships  allow  me  to  remind  you  that  by  the  interlocutors 
below  the  appellants  have  been  ordered  to  pay  and  have  paid  expenses  ?  Of  course  that  will  be 
set  right  in  your  Lordships'  judgment. 

Lord  Chancellor. — I  apprehend  this  will  be  the  proper  course.    Turning  to  Sken^s  casi, 
vbere  we  find  the  interlocutors  of  the  Lord  Ordinary,  it  will  be  sufficient  to  reverse  that  inter* 
locator  so  far  as  it Finds,  that  the  appellants  in  this  cause,  Henry  David  FotIxs,  John  Gordon 
Cnnimii^  Steoe,  James  Gordon  Haj^,  and  Major  Paton,  have  not  produced  valuations  of  their 
R^iective  teinds  which  can  be  sustained  as  efliectudl  a^inst  the  ministers  of  the  parish,  and 
decienis :  Finds  them  respectively  liable  to  the  objectors  in  eiqienses,  allows  an  account  thereof 
to  be  given  in,  and  remits  the  same  when  lodged  to  the  auditor  to  tax  and  report'*  Thax 
■ill  be  reversed,  and  this  House  will  probably  direct  to  be  substituted  for  it  a  finding,  that 
the  teinds  of  the  appellants'  lands  have  been  valued  under  the  decree  in  each  case,  and  are  not 
liaUe  for  additional  stipend. 
Lord  Colonsay. — The  interlocutors  of  the  Inner  House  will  also  be  reversed,  I  suppose. 
Lord  Chancellor. — Yes,  this  will  be  put  in  proper  form.    The  question  I  shall  have  to  put 
to  your  Lordships  will  be,  that  the  interlocutor  of  the  Lord  Ordinary  and  of  the  Inner  House  be 
levcrsed  so  far  as  they  afTbct  the  several  cases  of  the  appellants,  and  that  the  words  I  have  read 
be  struck  out,  and  that  in  lieu  thereof  we  find,  that  they  have  established  their  valuation,  and 
.  tbt  they  are  not  liable  to  be  localed  upon  for  teinds.    Your  Lordships  will  also  further  direct 
dttt  the  expenses  paid  by  the  several  appellants  be  repaid  to  them  by  the  respondents. 
Mr.  Anderson. — And  that  the  appellants  should  have  their  costs  below? 
Lord  Chancellor. — No,  there  are  several  other  parties  whoare  not  before  us  now  who  have 
fnved  their  valuations,  and  as  regards  them  they  neither  pay  nor  receive  expenses. 

Interlocutors  reversed,  with  a  finding  and  directions  as  to  the  repayment  of  expenses  in  the 

Court  Mow. 

Afi^hnii  Agents,  Henryand  Shiress,  S.S.C.;  W.  and  H.P.Sharp,  Old  Broad  St  London  t 
Loaand  MacUurin,  Westminster;  J.  Auld,  W.S. ;  Burchells,  ^Westminster.— ^^j^MM^jlf* 
''(jpK/f,  H.  and  A.  Inglis,  W.S.;  Martin  and  Leslie,  Westminster.  ' 


FEBRUARY  28,  1871. 

John  Copland,  Appellant,  v,  Hon.  Marmaduke  Constable,.  Maxwell, 
Rapondent, 

landlord  and  Tenant — ^Trout  Fishing — Artificial  Pond— Implied  Exception — M.^  the  owner  0/ a 
farm  in  which  he  had  made  an  artificial  pond,  which  he  stocked  with  trout,  let  the  farm  to  C. 
for  nineteen  years  for  apHcultural  purposes,  there  Being  no  express  stipulation  in  the  lease  as  to 

.  ^  fond.   The  prevtous  tenant  H.  had  not  fished  the  pond,  and  the  subjects  were  lei"  as 
Pnsently  possessed  by  H.** 
u.  6  D 
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Held  (affirming  judgment),  That  the  fishing  in  the  pond  having  been  treated  as  a  separate  suhjtdy 
was  not  conveyed  by  the  tease  to  C,  and  &at  C.  had  no  right  to  fish  for  trout  with  rod  and  tint 
in  such  pond  without  the  landlord's  consent. 

Sehble,  at  common  taw,  the  right  to  take  trout  in  the  streams  and  lakes  of  an  agricultural 
farm,  is  impliedly  exa^Ud  out  of  the  leastf  and  reserved  teitke  landlord— Vet  LordsvfKsram 
and  Colons  AY.  ^ 

1- 

Hiis  vas  an  appeal  from  a  decision  of  the  Second  Division.  The  respondent  Mr.  Mazvd^ 
was  proprietor  or  the  estate  of  Terregles  in  Kirkcudbrightshire,  and  in  1863  be  a  fann  t» 
that  estate,  called  Mainshead  or  Prospect  Hatl,  to  the  appellant  for  nineteen  years.  On  the  edge 
of  tbt  farm  there  was  an  artificial  pond  lying  between  the  f^rmand  other  lands  of  the  vespandent. 
The  pond  had  been  made  in  1 849,  to  supply  a  tile  work,  which  had  since  been  dtscontinoed ;  -and 
the  respondent  had  stocked  it  with  fish,  chiefly  trout,  but  there  were  also  some  parr  and  saimaa. 
The  pond  was  a  mile  from  Mr.  Maxwell's  residence.  In  the  record  the  respondent  set  forth, 
that  ne  and  his  family  had  been  in  the  habit  of  fishing  in  this  pond,  and  that  when  he  let  die 
farm  to  the  appellant  for  agricultural  purposes  only,  he  did  not  intend  to  include  the  use  of  the 
fishing  of  the  pond  to  the  tenant.  But  recently  the  tenant  had  begun  to  fish  in  the  pond,  and 
asserted  his  right  to  do  so,  and  attempted  to  exclude  the  respondent  and  bis  firiends  fnxn  the 
fishing.  On  the  other  hand,  the  tenant,  in  his  part  of  the  record,  stated,  that  he  had  retired 
from  business,  and  when  he  otTered  to  take  the  said  farm  a  plan  of  the  lands  then  shewn  to  faint 
shewed,  that  the  pond  was  part  of  the  farm,  that  the  lease  contained  certain  exceptions  and 
reservations,  but  did  not  reserve  the  pond  or  the  fishings  therein  to  the  landlord  ;  that  be  had, 
since  he  became  tenant,  constantly  washed  his  sheep  in  the  pond,  and  fished  for  the  brown  notf 
that  frequented  the  pond,  and  the  previous  tenants  had  done  so  also.  When  he  took  the  bm, 
he  had  in  view  an  agreeable  residence,  as  well  as  an  agricultural  use  oi  the  lands ;  that  de 
landlord  cannot  get  to  the  pond  without  tre^ussing  on  the  tenant's  land ;  and  therefore,  dut  Uk 
right  of  fishing  wlonged  to  the  tenant. 

The  proceedings  commenced  in  the  SberiflT  Court  with  a  petition  of  the  respondent  to  intenlict 
the  tenant  from  fishing  in  the  pond.  The  Sherifi*  substitute  granted  interim  {nterdKt  The 
Sheriff,  however,  on  appeal,  altered  this  order,  and  granted  a  proof  of  the  averments.  Anodier 
petition  'having  been  presented,  there  was  an  advocation.  Lord  Barcaple,  after  proof,  pro- 
nounced  judgment  in  favour  of  the  tenant,  holding  that,  as  the  lease  did  not  specially  except  the 
fishing,  the  tenant  had  at  common  law  the  right  to  fish  for  trout  with  the  rod  in  the  pond.  On 
appeal,  the  Second  Division,  consisting  of  Lord  Justice. Cierk  Patton,  Lords  Cowan  andNeaves, 
reversed  the  interlocutor,  holding,  that  where  such  a  lease  is  silent,  the  right  of  catching  tnxtt  in 
the  streams  belongs  to  the  landlord  and  not  to  the  tenant.  The  tenant  now  appealed  gainst  the 
Judgment. 

Zord  Advocate  (Young),  Manisty  Q.C.,  and  Brandy  for  the  appellant — The  deciuoa  of  d>e 
Court  below  is  wrong.  At  common  law  a  tenant  of  an  agricultural  farm  has  the  right  to  catdi 
all  the  fish  he  finds  in  the  streams  within  the  farm,  unless  the  lease  exi^essly  excludes  him.  ThcR 
is  no  express  authority  either  for  or  against  this  proposition,  and  it  is  most  in  harmony  with  ifae 
other  admitted  principles  of  the  contract  between  landlord  and  tenant — Mackentter.  Kose,  6  W. 
S.  31.  It  is  true  there  is  z'dictHm  of  Mr.  Hunter  to  the  contraryin  his  treatise  on  Landlord  and 
Tenant,  but  no  authority  is  cited.  If  no  right  of  property  was  to  be  deemed  to  pass  to  dw 
tenant  under  his  contract,  except  what  is  usefid  for  agriculture,  it  would  preclude  the  tenant  fnni 
catching  the  birds  or  small  animals  frequenting  his  lands.  The  only  exception  to  this  rule  is 
that  regarding  gam^  but  that  is  an  anomaly  traceable  to  the  old  doctrine,  that  the  ownership  of 
a  ploughgate  or  land  was  a  necessary  qualification  to  catch  game— 1621,  c.  31.  Thus  the  tenant 
is  entitled  to  Idll  foxes — Colguhoun  v.  Buchanan,  M.  4997 ;  and  rabbits — Moncreiff  v.  ^f*rf,  6 
S.  531.  The  case  of  Duke  of  Richmotid  v.  Dempster,  4  Irvine,  10,  whether  rightly  or  wionglf 
decided,  applied  only  to  catching  trout  with  nets,  and  the  question  as  to  rod  fishing  was  Idt  open 
in  that  case. 

Here  there  is  nothing  in  the  lease  or  in  the  evidence  to  shew,  that  the  landlord  reserved  or 
excepted  the  use  of  the  pond  from  the  lease,  and  a  pond  is  merely  an  enlargement  of  the  running 
stream,  and  subject  to  the  same  laws.  And  it  cannot  be  said,  that  the  fish  in  the  p<»id,  any 
more  than  in  the  running  water,  were  the  property  of  the  landlord,  for  they  are  rts  mwm  notu 
captured. 

Sir  R.  Palmer  Q.C.,  and  y.  T.  Anderson,  for  the  respondent^  were  not  called  upon. 

Lord  Chancellor  Hatherley.— My  Lords,  in  this  case  the  appellant  complains  no 
Interlocutors,  one  by  the  Sheriff  substitute  and  the  other  by  the  Court  of  SesHOn,  interdictiiis 
tiie  appellant  frtnn  fishing  in  a  certain  pool  or  stream,  whichever  it  may  be  called,  which  s^jt^ 
the  i«operty  occupied  by  him,  under  a  lease  ortack  for  agricultural  purposes.  The  pond  v  (xw 

^  See  previous  reports  7  Macph.  142 :  41  Sc.  Jur.  79.  S.  C  L.  R.  2  Sc.  Ap^  IQ3 :  9  Hacpk 
H.  L.  i:  43  Sc.  Jur.  24^ 
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fa  of  this  description ;  it  is  fed  by  small  streams.  Those  streams  are  said  in  die  evidence  to  be 
occasioDally  absolute^  dry  in  summer.  It  vas  originally  a  svampy  place.  There  is  some 
tradition,  but  there  is  no  distinct  evidence  upon  that  snbject,  of  its  having  been  formerly  a  loch, 
but  it  vas  a  species  of  swamp,  and  not  of  any  great  use  to  the  person  occupying  the  adjacent 
farm  fw  agricultunU  purposes.  It  vas  let  originally  to  Mr.  Herbertson,  who  is  still  alive,  and 
who  is  a  witness  in  the  cause ;  and  when  it  was  so  let  to  him  originally,  it  aj^wars,  as  for  as  ve 
can  see,  to  have  comprised  the  pond  in  question.  That  is  a  matter  of  some  dispute ;  but,  at  all 
erents,  subse<^uent  transactions  make  that  dispute  of  very  little  importance. 

In  184^  while  it  vas  thus  occupied  by  Herbertson,  the  proprietor,  the  present  respondent,  was 
auoded  to  make  use  of  this  pool  for  the  purpose  of  supplying  certain  tile  works  which  he  had  on 
iBotbo'  &rm,  which  marched  on  one  side  of  the  pond,  as  the  farm  now  occupied  by  the  appellant 
fnarched  on  the  other  side  of  the  pond.  He  accordingly  applied  it  to  this  use,  and  made  certain 
•nangements  for  that  purpose,  pulling  down  a  certain  hatch,  or  something  of  that  sort,  through 
idiich  the  pond  was  to  be  fed,  and  a  certain  dam  was  constructed.  It  afterwards  occurred  to 
Km,  befive  the  year  1853,  in  the  year  1852,  that  he  would  like  to  make  use  of  this  pool  (which 
lid  been  thus  formed  by  means  of  the  damming  and  the  other  operation  which  he  had  carried 
■n  in  order  to  use  it  for  the  title  voik)  as  a  receptacle  for  trout,  and  he  accordingly  put  a  grating 
■t  the  issue  of  the  pool,  which  pool  vould  naturally  otherwise  issue  into  the  unrestricted  stream 
finding  its  way  thereby  into  the  river  Nith.  He  put  a  grating  across  that  part  of  it  which  would 
pnrait  the  fish  passing  down  the  stream,  and  he  then  took  a  number  of  fish,  which  he  had 
collected  for  the  purpose,  and  placed  them  in  this  pool.  The  fish,  therefore,  were  so  placed,  that 
k  summer  time  they  would  have  no  exit  whatever,  inasmuch  as  there  would  be  the  grating  to 
prevent  their  descending  to  the  Nith,  and  the  streams  above  which  fed  the  pool  would  be  dry. 
At  other  times,  when  the  streams  were  not  so  dry,  they  might  have  the  means  of  finding  their 
ny  upvards,  but  down  the  stream  they  could  not  pass.  He  further,  somewhere  about  the  end 
(rf'the  year  1852,  in  order  to  secure  this  as  a  place  for  fishing,  placed  stakes  at  the  bottom  of  the 
pool  in  order  to  prevent  any  fishing  by  means  of  a  net. 

In  this  state  of  things  a  new  tack  vas  had  of  the  farm  as  an  agricultural  farm  by  Herbertson, 
tiie  original  tenant,  and  with  him  was  associated  his  nephew  Mr.  Richardson,  vho  also  gives 
eridcnce,and  Herbertson's  statement  of  the  whole  matter  is  this:  He  says — "  M/hen  this  operation 
\atk.  place  for  the  tile  work,  I  made  no  objection,  and  whether  the  pool  was  to  be  taken  as 
bdnded  in  my  tack  or  no^  I  certainly  did  not  in  the  slightest  degree  intimate  any  dissent  from 
tite  pool  being  dealt  with  m  the  way  described,  namdy,  being  converted  into  that  which  would 
be  pleasurab^  to  the  landlord  as  a  place  in  which  the  landlord  mij^t  fish ;  and  be  says 
tistmctly,  that  from  that  time,  that  is  to  say,  from  the  time  when  the  pool  was  so  ap|«'opriated, 
not  consider  that  as  property  which  was  subject  to  his  tack,  and  further,  that  he  never 
kd  any  desire  from  that  time  forth,  nor,  as  he  thought,  had  he  any  right,  to  interfere  with  the 
»e  to  which  he  had  allowed  the  pool  to  appropriated.  His  impression  was,  "  I  thought  it 
VIS  better  occupied."  Whether  he  meant  in  the  strict  technical  sense  of  bdng  occupied  as  a 
teiiaDt  occupies  land  I  know  not ;  but  he  said,  **  I  thought  that  it  was  better  occupied  than  when 
it  was  simply  a  morass  which  was  of  no  use  to  ma,  and  therefore  from  that  time  I  conceived 
ttat  I  had  done  with  the  pool" 

The  nephew  does  not  give  evidence  <rf  exactly  the  same  character.  He  is  called  by  the  appel- 
hnt,  and  the  nephew,  in  his  examination  in  chief,  says — **I  fished  in  the  pond  several  times." 
Tlat  "several  times"  turns  out,  in  cross  examination,  to  have  been  three  times  in  ten  years,  and 
one  single  occasion  only  did  anybody  else  fish  with  him,  a  man  of  the  name  of  Alexander,  a 
joiner,  who  fished  with  him  for  about  half  an  hour.  That  is  the  extent  to  which  either  the  uncle 
« the  nephew  appears  to  have  exercised  any  right  or  control  over  the  pool  in  any  shape  or  way, 
<wpt  that  both  the  uncle  and  the  nephew  seem  to  have  made  use  of  the  pool  for  washing  their 
fts,  and  I  think  for  watering  their  cattle. 

That  bfiing  so^  in  1862  the  tile  work  was  gtven  up  altogether,  and  about  the  same  time  the 
puce  was  restocked,  so  that  the  landlord  clearly  uitimated  his  mtoition  to  exercise,  and  did 
^atise,  those  rights  which  he  appears  to  have  resumed  over  this  property.  When  this  was 
w>M,  die  property  was  let  to  the  present  ai^llant,  Mr.  Copland,  in  1803.  He  was  to  take  it, 
(I  think  tne  expression  is,)  ".as  presently  possessed  by  the  existing  tenant."  That  is  the 
^raseology  which  is  used  in  letting  the  property  to  him,  and  now,  upon  that  state  of  facts, 
|K  question  is,  how  far  the  appellant  is  justified  in  contending,  that  he  has  a  right  to  fish  in 
oispooL 

The  learned  Judge,  the  Lord  Ordinary,  conceived  that  he  had  that  right.  The  three  learned 
Jvdgeswfao  disposed  of  this  case  in  the  Court  of  Session,  each  and  all  of  them,  came  to  the  other 
**«osion,  namely,  that  he  had  no  such  right.  That  decision  was  not  rested  by  all  the  learned 
upon  precisely  the  same  ground.  Two  of  them  took  a  twofold  ground.  First,  that  by 
Httgeneral  law  of  Scotland  it  is  not  an  accessory  to  an  agricultural  lease,  that  the  tenant  should 
**ethe  right  of  angling  or  fishing  in  a  stream  passing  through  the  land  of  which  he  had  the 
^ ;  aad  secMidly,  that  in  this  particular  case,  regaid  being  had  to  all  that  had  been  done, 
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whether  you  regard  the  property  as  included  in  the  tack  or  not,  the  appropriation  of  this  pool  u 
a  fish  pool  had  been  permitted  to  proceed  to  such  an  extent,  by  what  had  been  allowed  to  be  done 
with  reference  to  it,  as  to  make  the  fish  the  subject  of  property.  Passages  were  cited  from 
Erskine's  Institutes,  and  it  was  said,  that  according  to  the  general  role  of  the  civil  law  the  fish 
bad  been  appropriated,  by  placing  them  in  the  pool,  from  which  they  had  no  escape  in  sumnier, 
and  only  a  partial  escape  in  winter,  so  as  to  make  them  the  subject  of  property.  One  leained 
Judge  rested  his  judgment  entirely  upon  what  be  conceived  to  be  the  general  law  of  Scotland, 
namely,  that  the  taking  of  a  farm  for  agricultural  purposes  does  not  include  the  special  right  of 
fishing.  But  it  uipears  to  me,  that  upon  the  second  ground  alone,  without  thinking  it  necessaiy 
for  the  purpose  of  this  case  to  say  more  upon  the  general  law,  or  in  fact  anything  at  all  upon  the 
general  law,  where  the  other  part  of  the  case  apputrs  to  me  so  clear,  it  is  quite  enough  to  say, 
that  in  the  circomstances  which  here  took  place,  it  is  clear  that  Hnbertson,  if  he  ever  possessed 
the  ririit  at  all  of  dealing  with  this  pool  for  the  purpose  of  fishing,  entirely  gave  up  that  right 
when  lie  allowed  that  to  be  done  which  I  have  described  as  having  been  done.  The  fish  wcie 
clearly  allowed  to  be  appropriated  as  the  fish  of  the  landlord  by  those  acts  which  took  {dace,  aad 
having  been  so  allowed  to  De  appropriated  as  the  fish  of  the  landlord,  and  the  property,  having 
passed  from  Herbertson  to  Copland  upon  exactly  the  same  terms  and  conditi<»is  as  those  nnder 
which  it  was  held  by  Herbertson,  Copland  can  no  more  take  the  fish  than  Herbertson  himsdf 
could  take  them.  It  appears  to  me,  that,  independently  of  the  c^uestion  of  the  geneiat  law,  these 
fish  are  not  in  the  condition  of  fish  simply  swimming  in  a  bum  in  a  state  of  nature,  taking  their 
course  down  that  bum,  but  they  are  most  distinctly  fish  within  the  principle  laid  down  by  Ersktne 
which  applies  to  "  fish  in  a  fish  pond,  or  birds  "  (as  he  describes  it)  "  in  a  votary."  In  the  case 
of  fish  which  have  been  caught  for  the  express  purpose  of  being  placed  in  a  certain  pood,  and 
which  are  confined  at  all  seasons  of  the  year,  it  is  not  because  there  is  an  exit  for  them  in  a 
particular  direction  during  certain  seasons  of  the  year,  and  because  they  can  at  certain  other 
seasons  of  the  year  move  in  another  direction,  that  they  cease  to  be  impressed  with  that  charaaa 
of  property  which  the  exercise  of  dominion  ovor  them  in  this  &shion  confers  upon  the  person 
who  has  so  appropriated  them. 

During  the  argument  the  case  was  put  of  a  person  who  keeps  btrds  in  an  aviary.  It  is 
exactly  ue  same  thing.  He  allows  them  to  fly  out,  and  they  return  to  their  hamt  to  wliidi 
they  have  become  accustomed.  And  ju^  in  the  same  way  fish 'during  certain  seasons  of  die 
year  naturally  go  where  they  have  been  at  other  times,  and  return  to  the  plan  to  wfakh  tbejr 
have  become  accustomed,  and  from  which  they  cannot  pass  at  all  downwards  to  the  genenl 
stream. 

It  therefore  seems  to  me,  that  the  decision  of  this  case  may  well  be  rested,  independently  of 
the  principle  of  law,  upon  the  circumstances  and  facts  of  the  case  as  regards  Herbmson's 
departure  from  any  right  or  interest  in  the  fish,  if  any  such  he  had ;  and  that  Copland,  taking 
exacdy  the  same  position  from  him,  is  in  the  same  condition  as  regards  the  appro[»iatioa  of  dus 
property  and  the  exercise  of  its  rights  by  the  owner.  Therefore  I  am  of  opinion,  that  in  this  case 
the  interlocutors  complained  of  sboiUd  be  affirmed,  and  that  the  petition  of  appeal  should  be 
dismissed  with  costs. 

Lord  Chelmsford.— My  Lords,  I  entirely  agree  with  my  noble  and  learned  friend.  It  is 
unnecessary  on  the  present  occasion  to  determine  the  general  question  as  to  the  right  of  trout 
fishii^  in  ponds  upon  farms  under  lease,  as  between  the  landlord  and  the  tenant,  because  it  viK 
bequite  sufficient  in  this  case,  as  it  appears  to  me,  to  decide  it  upon  its  special  ciiciunstanoeL 

The  pond  in  question  was  formed  in  the  year  1849,  by  consent  of  Mr.  Herbertson,  Ae  tenant, 
for  the  purpose  of  providing  water  power  for  a  tile  work  belonging  to  the  landlord.  And 
undoubtedly,  wh«i  that  pond  was  originally  formed,  the  landlord  had  a  paramount  r^^  to  the 
use  of  the  water  of  the  pond,  with  which  the  tenant  could  not  interfere.  The  tenant  had  agreed 
to  allow  him  that  right,  and  to  make  whatever  rights  he  might  have  as  tenant  suboTdinate  to 
those  of  the  landlord.  The  landlord  afterwards,  in  the  year  1853,  stocked  this  pond  with  tmat; 
he  put  up  a  grating  for  the  purpose  of  preventing  the  trout  escaping  lower  down,  and  he  also, 
about  that  time,  put  down  stakes  to  prevent  persons  fishing  in  the  pond  with  nets.  All  Ais  was 
done  either  with  the  consent  of  the  tenant,  or  at  all  events  with  his  allowance  and  submissioi^ 
and  imdoubtedly  it  indicated  the  right  and  power  of  the  landlord  over  that  pond. 

That  was  the  state  of  things  in  the  year  1853  when  Herbertson,  the  former  tenant,  took  a  new 
lease.  Now  the  question  is  what  that  lease  included — whether  with  that  lease  the  right  of  fisluDf 
for  trout  in  this  pond  passed  to  the  tenant  It  is  very  important  to  consider  what  had  beat  doo^ 
by  the  landlord,  with  the  consent  ci  the  tenant,  under  the  new  lease  of  1853,  previously  to  <h>t 
time,  and  undoubtedly,  as  far  as  the  appearance  of  exclusive  right  in  the  landlonl  goes,  dtti 
seems  to  have  been  ceided  to  him  bythe  tenant  Then  did  this  lease  of  1853  give  to  Herfaotsoa 
the  right  of  fishms?  We  have  not  the  lease  of  1853  before  us,  but  we  have  the  erideaceof 
Heibertaon  upon  the  subject,  and  he  would  know  po'fectty  well  what  passed  to  him  nnder  ihit 
lease.  Nowhewasasked  in  the  first  place,  with  regard  to  the  wiginal  construction  of  thepoa^ 
**  Did  ytiu  give  up  all  ri^t  to  the  grounds  whereon  the  pond  was  made?"  And  lus  answer  I 
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should  sajr  is  affirmative.  "  I  was  glad  to  see  it  better  occupied  than  it  vas  before."  He  then 
states  the  puning  up  of  the  sluice.  There  was  a  key  to  the  sluice,  which  was  kept  by  some  of 
Mr.  Maxwell's  people.  And  he  says — *'  I  did  not  consider  myself  entitled  to  fish  in  the  pond,  far 
less  to  give  leave  to  other  persons."  There  we  have  the  opinion  oS  the  tenant,  and  nobody  can 
know  bener  than  he  whether  the  right  of  fishing,  which  is  the  only  question  here^  passed  to  him, 
under  that  tease  of  1853.  It  is  quite  unnecessary  upon  the  present  occasion  to  consider  whether 
the  property  in  the  voad  passed  to  the  tenant.  It  is  enough  to  say,  that,  according  to  the  tenant's 
own  constniction  of  the  lease,  which  he  received  in  the  year  185^  he  had  no  right  of  fishing  in 
that  pond. 

Then  the  lease  which  is  made  to  the  appellant  in  1S63  is  a  lease  of  **the  farm  and  lands  of 
Mainshead  and  Prospecthall  as  presently  possessed  by  James  Herbertson  and  Robert  Richard- 
son." Now  what  was  presently  possessed  by  James  Herbertson  and  Robert  Richardson  ?  James 
Herbertson  tells  you  that  he,  at  all  events,  was  not  possessed  of  the  right  of  fishing,  and  therefore, 
as  only  that  passed  to  the  appellant  which  was  "  presently  possessed  by  James  Herbertson,"  it  is 
quite  clear,  that  the  rig^t  of  fishii^  did  not  pass  to  him  under  the  lease  of  1863. 

Ummi  tbieae  ^ort  grounds  I  agree  with  my  noble  and  learned  fiiend,  that  the  into-Iocutors 
showd  be  affirmed,  and  the  appeal  dismissed  with  a>sts. 

Lord  Westbury. — My  Lords,  it  must  not  for  a  moment  be  supposed  that  I  cast,  nor  do  I  at 
an  think  that  it  was  the  intention  of  my  two  noble  and  learned  friends  who  have  already  spoken  to 
east,  the  least  degree  of  doubt  or  uncertainty  upon  the  statonent  of  the  law  of  Scotland  which  is 
contained  in  the  majority  of  these  judgments  now  before  us.  I  quite  agree,  that  the  special 
drcumstances  of  the  case  would  amount  to  conclusive  proof  to  this  effect,  that  it  would  be 
impossible  to  hold,  that  a  right  of  fishing  in  this  piece  of  water  passed  under  the  existing  lease. 
But  it  might  still  be  contended,  on  the  part  of  the  tenant,  that,  although  it  did  not  pass,  yet  as  his 
land  ran  up  to  and  bordered  upon  ttmt  piece  of  water,  he  would,  in  respect  of  the  possession  of 
his  land,  have  a  right  to  fish  in  the  water.  It  becomes  necessary,  therefore,  to  apply  one  peculiar 
principle  of  the  taw  of  Scotland,  namely,  that  an  agricultural  lease  is  so  construed  there  as  not 
to  include,  as  passing  to  the  tenants,  a  particular  right  which  is  not  at  alt  classed  amon^;  agricul- 
tural purposes  or  a  mode  of  agricultural  enjoyment  of  a  farm,  and  I  think  that  it  is  clearly 
estabbshed,  ttiat  by  the  law  of  Scotland  a  tack  of  an  agricultural  farm  includes  of  course  every 
right  and  every  mode  of  enjoyment  necessary  for  the  purposes  of  the  contract  between  the 
landlord  and  the  tenaiU;  but  that,  supposing  that  agricultural  farm  to  contain  pieces  of  land 
irtiich  tmrder  upon  a  running  stream  in  which  the  exclusive  right  of  fishing  is  in  the  proprietor, 
it  never  can  be  contended,  consistently  with  the  law  of  Scotland,  that  by  reason  of  the  tenant 
having  a  right  to  the  agricultural  enjoyment  of  the  land  bordering  upon  the  river,  he  gete  the 
li^t  to  use  che  river  for  another  purpose,  namely,  the  purpose  of  the  enjoyment  of  fishing  therein. 
I  entirety  subscribe  to  what  is  cited  in  this  case  from  the  treatise  of  a  well  known  writer,  Mr. 
Hunter,  who  says—"  The  right  of  hunting,  shootingt  and  fishing,  and  excising  similar  sporty 
subject  to  liability  for  damage,  is  also  reserved  ex  lege!*  It  does  not  stand  in  need  of  a  spedal 
reservation ;  the  taw  supplies  that  reservation. 

Now,  I  entirely  concur  also  with  the  leading  passages  which  state  that  principle  contained  in 
Ae  judgments  of^  the  Lord  Justice  Clerk  and  of  Lord  Cowan.  The  Lord  Justice  Clerk  says — "If 
tiw  right  (that  is,  the  right  of  fishing)  be  incident  to  the  property  of  the  lands,  as  it  is  universally 
said  to  be,  the  tenant  can  only  claim  to  exercise  it  on  the  assumption  that  it  has  been  communi- 
cated to  him  by  the  proprietor."  This  thing,  therefore,  which  is  wholly  independent  of  the 
agricultural  enjoyment  of  the  land,  must  be  shewn  to  have  formed  part  of  the  tack  or  grant  before 
ao  agricultural  tenant  can  claim  the  light  to  this  particular  franchise. 

So  also  it  is  said  subsequently,  and  I  thinkquitecorrectiy,by  Lord  Neaves,whoc(mcurs  generally 
vidi  the  Lord  Justice  Clerk — "  There  is  no  property  in  trout  in  the  bum,  any  mve  than  in  the 
Tonnlng  water  there."  That  is  for  tlie  purpose  of  distinguishing  this  case  from  the  case  of  an 
oniinary  fish  pond  enclosed  all  ronnd,  wbtfe  the  fish  may  be  said  to  be  no  lon^r  feeding  in  a 
sate  of  natorei  and  where  the  landlord  or  owner  has  unquestionably  a  property  in  them.  "  But 
the  r^t  to  fish,"  Lord  Neaves  says,  "is  a  privilege  to  the  proprietor  of  the  soU,  and  no  stranger 
is  entitled  to  take  away  the  trout  any  more  than  he  is  entitled  to  ladle  out  the  water."  Such  a 
i^t  is  not  in  my  opinion  let  by  an  ordinary  agricultural  lease. 

Independently,  therefore,  of  the  special  circumstances  of  this  case,  though  I  quite  concur  with 
my  noble  and  learned  friends  in  thinking,  that  they  amount  to  sufficient  proof  that  by  the  contract 
between  the  parties  the  tenant  was  not  intended  to  have  any  enjoyment  of  the  right  of  fishing, 
I  am  clearly  of  opinion,  independently  of  those  special  circumstances,  that  in  an  ordinary 
agricultural  lease  of  lands  in  Scotland,  where  those  lands  include  a  loch,  or  a  pond  in  which 
tbere  is  the  enjoyment  of  fishing,  (I  mean  by  the  enjoyment  of  fishing,  where  there  are  fish  which 
vould  yield  enjoyment  to  a  sportsman,)  or  where  the  lands  included  in  the  agricultural  lease 
border  upon  a  river  in  which  there  is  a  right  of  fishing, — I  am  clearly  of  opinion  that  in  such  an 
ttdinary  agricultural  lease,  independently  of  words  of  special  gran^  or  special  enjo^ent, 
the  ^ncultiuat  lease  itself  would  not  confer  upon  the  tenant  the  right  to  the  franchise  of 
Inluiig  either  in  the  lo:h  or  in  Che  pool,  or  in  the  running  stream.   If  that  be  the  correct  law  of 
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the  case,  (and  I  find  nothing  to  bring  it  into  doubt  here,  and  it  is  undoabtedly  asserted  by  tibe 
Lord  Justice  Clerk  and  Lord  Cowan  as  being  the  general  law  of  Scotland,  and  it  is  not  denied 
by  Lord  NeaveS])  I  am  of  opinion,  that  upon  that  ground,  as  well  as  in  the  special  circumstances, 
of  this  case,  the  decision  of  the  Court  below  was  right,  and  that  this  appeal  ought  to  be  dismissed 
with  costs. 

Lord  Colonsay. — My  Lords,  considering  the  history  of  this  piece  of  water,  and  the  special 
circumstances  of  the  case,  it  appears  to  me,  that  the  tenant  has  no  right  to  fish  in  this  pond.  It 
was  part  of  the  farm  originally  let  to  Mr.  Herbertson,  but  during  Herbertson's  possession  of  the 
farm  a  change  took  place.  The  character  of  this  piece  of  the  farm  was  totally  altered :  it  was 
converted  into  a  pond  for  the  use  of  the  landlord,  not  at  that  time  for  fishing,  but  for  driving  the 
maclUnery  of  a  tile  work ;  and  when  that  die-work  ceased  to  be  carried  on,  the  landlord  availed 
himself  of  the  [Receding  position  of  matters  to  convert  this  into  a  fish  pond.  That  was  done 
wiib  the  full  concurrence  of  Herbertson,  and  from  that  time  forward  Herbertstm  does  not  appear 
to  have  exercised,  or  to  have  claimed,  any  right  of  fishing  in  the  pond.  And  the  landkwa  and 
his  family  appear  to  have  always  used  and  exercised  that  right.  The  manner  in  which  he  used 
it  is  specified  in  the  evidence,  and  the  precautions  which  be  took  to  preserve  its  character  as  a 
fish  pond  are  also-set  fortK 

Now  I  see  in  these  facts  enough  to  satisfy  me,  that-the  transaction  which  took  place  then,  and 
what  followed  on  that  transaction,  was  a  transference  of  this  piece  of  land,  from  the  character 
which  it  had  formerly  possessed  of  being  part  of  the  tenancy  of  the  tenant,  into  a  sheet  <tf  vatcr, 
whiph  was  in  the  entire  occupation  of  the  landlord.  The  fish  were  confined  ther^  they  were  pre- 
vented from  getting  down,  and  it  was  to  all  intents  and  purposes  a  fish  pond.  I  therefore  thidc 
that,  in  the  circumstances  of  this  case,  the'exclusive  right  of  fishing  there  belonged  to  the  landlord. 

Upon  the  more  general  question  which  has  been  presented,  there  is  no  authority  in  the  way  of 
a  decision  in  favour  of  the  respondmt.  It  is  a  very  large  question,  and  it  is  perhaps  unnec^sary 
to  dispose  of  it  in  this  case.  At  the  same  time,  as  it  has  been  presented  to  us,  it  may  not  be 
proper  to  allow  any  idea  to  prevai^  that  such  of  your  Lordships  as  entertain  a  decided  cqiiiuaD 
upon  it  abstained  trom  exixtessing  it  on  account  or  anydoubt  with  respect  to  the  judgment  whidi 
has  been  pronounced  upon  that  question.  I  am  of  opinion,  that  the  judgment  whidi  has 
been  ponounced  upon  tne  general  (juestion  was  also  a  right  judgmenL  It  is  .true,  1  bdieve, 
that  tnere  is  no  direct  decision  upon  it  I  am  not  aware  that  the  point  has  be^  raised  before, 
but  certainly  there  is  no  decision  against  that  opinion  f>f  the  Judges,  and  the  tendency  of  the 
writers,  as  far  as  we  have  them,  is  in  favour  of  it.  As  to  the  general  understanding  which  is 
referred  to  by  the  Lord  Ordinary,  that  is  an  impression  upon  bis  Lordship's  mind  of  which  «e 
have  no  evidence  at  all.  And  it  rather  militates  against  the  existence  of  that  impression  vbea 
we  find  a  writer  of  eminence,  whose  work  has  long  been  in  the  hands  of  the  public,  and  who  has 
carefully  considered  these  matters,  I  mean  Mr.  Hunter,  laying  it  down  the  other  way,  and,  so 
far  as  I  know,  no  writer  has  stated  the  doctrine  differently  from  Mr.  Hunter.  I  think  that  it  is 
rather  an  extravagant  proposition  to  hold,  that  in  the  case  of  an  agricultural  lease,  which  is  slent 
as  to  the  exercise  of  his  right  of  fishing,  it  is  to  be  contended,  that  by  the  letting  of  the  land  to  a 
tenant  the  exclusive  right  of  fishing  in  all  the  lakes  and  streams  within  the  boundaries  of  an 
extensive  farm  belongs  to  the  tenant  The  Lord  Advocate  adnoitted,  that  his  ai:gument  must  go 
to  that  length  in  order  to  sustain  the  general  proposittoi^— not  to  sustain  this  case,  (for  that  was 
not  contended,)  but  that  the  argument  itself,  pu^ed  to  its  Intimate  result,  must  come  to  that, 
namely,  that  in  all  nvers,  within  tibe  bounds  of  the  most  extensive  farms,  the  landlord  has  poned 
with  his  right  of  fishing  to  the  tenant  without  any  expression  in  the  lease  to  that  effect. 

There  is,  I  believe,  a  difference  between  the  principles  upon  which  a  lease  is  ctMtstnied  in 
Scotland  and  in  England,  for  some  things  are  held  to  be  conveyed  by  a  tease  in  England  iduch 
are  not  held  to  be  conveyed  in  Scotland.  In  England  I  believe  the  right  of  shooting  is  conv^ed 
to  the  tenant  by  the  lease  unless  it  is  excluded,  but  certainly  that  is  not  the  case  in  ScotUad. 
No  express  reservation  of  the  right  of  the  landtcnrd  is  required  in  Scotland,  but  that  r^t  is  held 
to  belong  to  him.  There  are  also  other  matters  which  oelong  to  him.  The  general  [viDCiple 
acted  upon  is  this — What  was  this  farm  let  for?  Was.it  let  for  one  purpose  or  for  another?  Did 
the  landlord  part  with  rights  which  are  accessory  to  his  right  of  property  but  which  have  no 
connection  whatever  with  the  enjoyment  of  the  land  for  the  purpose  for  which  the  land  was  let? 
X  do  not  think,  therefore,  that  a  tenant  has  the  right  of  fishing  in  a  stream,  the  i»roperty  of  tbe 
landlord,  running  through  the  farm,  or  in  lakes  which  are  in  the  form.  He  has  the  enjoyment  of 
the  water  i<x  the  primary  uses  to  which  water  is  applicable,  and  for  which  it  may  be  necessary 
for  the  purposes  of  the  farm,  but  the  r^ht  to  catch  fish  is  not  necessary  for  the  purposes  of  die 
farm.  Therefore  I  apprehend  that  the  general  doctrine  which  has  been  laid  down  in  tbe  Govt 
below  is  the  sound  doctrine  and  upon  both  pcunts  I  diink  that  this  case  most  be  deoded  aguatt 
Ha  appeOant 

iMttrlocu^s  affirmed^  and  appeal  dismissed  wiik  easts. 
Appellanis  Agents,  D.  F.  Bridgeford,  S.S.C.,  Norris*  AJlens,  and  Carter,  Bedford  Row, 
London.  —  Respondents  Agmts,  Mackenzie  and  Kermaclc,  W.S^  Loch  and  MadanriBr 
Westminster. , 
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MARCH  3,  187 1.  ■ 


Lord  Blantyre  and  Others,  Af^eUants,  v.  THE  TRUSTEES  OF  the  Clyde 
Navigation,  Respondents, 

HiTigadon  Trustees — Injury  to  Banks  of  River — Statute — Constntction— Foreshore — Dredging 
—The  Clyde  TruxUes  under  their  Acts  ofParliametU  deepened  the  river  Clyde^  and  in  course  ^ 
&dr  &p^aiUna  in  tht  upper  part  of  the  river  deposited  the  dredpngs  and  material  from  the  Ud 
em  the  adjaant  landSy  therebjf  filling  up  the  space  between  the  rtver  walls  and  the  natural  hanks.  . 
Thisamrse  had  been  adopted  from  1758  to  a  recent  date.  When  the  operations  reached  B^s 
lands,  lying  on  both  sides  of  the  river,  which  was  there  about  a  mile  iviae,  the  Trustees,  instead 
ef  laying  ike  dredgings  on  B*s  lands,  carried  them  off  to  sea  and  sunk  them,  this  being  a  great 
saving  of  expense  .* 

Hm)  (a&ming  judgment),  That  the  Statute  authorising  the  Trustees  to  lay  the  dredgings  on  the 

adjacent  boJiMs  was  an  empowering  but  not  an  imperative  Statute,  and  they  were  not  compel- 

lable  so  to  carry  on  that  operation  as  regards  B.'s  lands. 
Held  furthbr,  Thai  an  allegation  that  the  Trustees  were  bound  to  uphold  and  protect  the  laud 

and  banks  of  B.from  all  injury,  was  irrelevant^  and  could  net  be  treated  as  eguhtaient,  to  a» 

allegation  o/an  obligation  to  protect  the  banks  only} 

Tliis  was  an  appeal  firom  interlocutors  of  the  First  Division.  Lord  Blantyre  was  the  owner  of 
lands  on  both  sides  of  the  Clyde,  from  two  to  five  miles,  and  at  a  distance  of  about  nine  miles 
bdow  Gla^ow.  The  Clyde  Navi^tion  Trustees  had,  under  various  Acts  of  Parliament,  powers 
of  deepening  the  cluuinel  of  the  river.  At  the  part  of  the  river  adjacent  to  the  appellant' s  lands 
river  was  about  a  mile  wide,  and  the  Trustees,  finding  the  expense  likely  to  be  very  great  <^ 
fifing  up  foreshores  and  contracting  the  channel,  merely  built  training  walls  to  protect  the  dem 
doimel  in  the  middle,  and,  instead  of  throwing  up  the  deposit  on  the  foreshcoc,  carried  it  m 
in  hopper  barges  to  sea  and  sunk  it  in  deep  water.  In  the  narrower  parts  of  die  river  the 
Tnstees,  instead  of  carrying  off  the  deposit  and  mud,  had  banked  up  the  foreshore  with  it  and 
soidded  to  the  adjacent  lands.  This  was  found  to  be  too  expensive  a  process  to  continue  with 
nfercDce  to  the  appellant's  part  of  the  river,  and  hence  they  carried  out  the  rubbish  to  deep 
nter.  The  appellant  raised  an  action  against  the  Trustees,  concluding  for  several  things.  The 
diief  claim  was  to  have  it  declared,  that  the  Trustees  were  bound  to  bank  up  and  raise  the  level 
of  fais  banks,  and  to  repair  the  dam^e  done  by  the  river  in  washing  away  his  banks,  and  in  a 
process  of  suspension  and  interdict,  he  also  asked  for  an  interdict  to  prevent  the  Trustees  carrying 
off  the  deposit  and  dredgings  to  sea,  or  disposing  of  them  otherwise  than  by  laying  them  on  his 
bank.  The  Lord  Ordinary  and  the  Judges  of  the  First  Division  decided  against  the  appellant, 
dtsmisstng  the  action  of  declarator,  and  repelling  the  reasons  of  suspension,  and  refismg  the 
interdict  sot^ht  by  the  appellant.  The  appellant  thereupon  brought  the  present  appeal. 

The  following  was  the  judgment  of  the  Court  which  repelled  the  reasons  of  suspension,  and 
nftued  the  tnt^dict : 

Lord  President.— This  auqwnsion  and  interdict  at  the  instance  of  Lard  Blantyre  is  founded 
npoa  the  all^ation,  that  the  Qyde  Trustees,  in  the  course  of  thdr  operations  of  deepenii^  and 
cnbigiDg  the  twa,  have  introduced  a  novelty,  namely,  carrying  away  the  material  and  'soil, 
^udi  is  produced  by  these  operadons,  out  to  the  sea,  and  disposing  of  them  tba^e^  whereas 
fannerly,  he  states,  they  were  used  entirely  in  the  way  of  laying  them  on  the  banks  of  the  river, 
l^ov  that  no  doubt  is  an  impwtant  change  in  the  mode  of  conducting  their  operations.  Whether 
it  ii  producdve  of  any  disadvant^  to  &m  complainers  we  have  scarcely  the  means  of  judging ; 
Iwt  the  only  question  which  we  have  to  determine  Is,  whether  it  is  a  change  in  the  mode  of 
conducting  these  operations  which  we  can  stop  by  interdict  It  must  be  kept  in  view,  that  the 
opoatioas  which  are  being  conducted  by  these  respondents  are  matter  of  duty  upon  their  part- 
statutory  duty.  They  are  bound  to  carry  them  on.  It  is  not  a  matter  of  choice  with  them,  as  it 
be  with  a  private  individual  dealing  with  his  own  estate,  whether  he  shall  carry  on  such  an 
opoatka  at  all  or  not.  They  are  bound  by  their  Statute  to  carry  on  these  operations,  and  the 
oply  question  of  course  is  the  mode  in  which  they  are  to  be  carried  on  }  Now,  keeping  that  in 
VKVf  I  am  a  little  startled  by  the  terms  of  the  prayer  of  this  suspension.  What  Lend  Blantyre 
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asks  is,  that  they  shall  be  interdicted  "  from  using  or  disponng  of  any  soil  or  other  matter — {reads 
toy^at  to  sea."  Now  vben;^  party  asks  for  an  intvdict  against  the  performance  of  a  dnty, 
which  must  be  performed,  otherwise  than  in  one  particular  way,  it  is  substantially  asking  the 
Court  to  order  it  to  be  done  in  that  particular  way.  Yet,  if  we  were  to  erant  this  interdict,  the 
effect  of  it  necessarily  must  be,  that  the  Clyde  Trustees  would  be  compelled,  in  terms  of  its  i»ayer, 
to  deposit  or  lay  the  whole  soil  which  they  cut  and  dredge,  and  so  forth,  **on  the  banks  of  the 
river  exadverso  of  the  complainer's  lands  at  such  part  thereof  as  he  shall  approve  so  that  die 
effect  of  that  judgment  would  just  be  the  same  thing  as  a  decemiture  to  do  it.  Now  stMne  doubt 
may  be  entertained  as  to  the  competency  of  such  a  form  of  proceeding  as  that,  and  if  there  had 
been  no  difficulty  about  the  case  otherwise  I  should  have  liked  very  much  to  hear  some  a^matt 
before  making  up  my  mind  as  to  die  competency  of  such  an  applic^on ;  but  the  Lord  <hidiiivy 
has  disr^;arded  that  objection,  and  I  am  disposed  to  take  the  same  course.  I  only  couider  h 
so  far  that  it  makes  me  much  more  inclined  upon  the  merits  of  this  case  to  say,  that  I  can  see  oo 
ground  in  the  Statute  or  otherwise  for  granting  any  part  o(  the  {wayer  of  this  suspensiou  It 
comes  after  all  to  be  a  mere  question  of  the  ctmstruction  of  one  ^t  of  Parliament— the  existisg 
Statute — a  sort  of  consolidating  Act  under  which  the  Clyde  Trustees  are  proceeding.  If  it  be 
made  a  condition  of  the  power  thereby  conferred  upon  the  trustees  to  deepen  and  enlarge  the 
river  that  tbey  shall  lay  the  soil  which  they  obtain  in  that  way  upon  the  banks  of  the  river— if 
that  is  a  condition  of  the  power  given  to  them,  then  the  complainers  may,  no  doubt,  be  entitled 
on  the  merits  of  this  application  to  prevail.  The  Statute,  unlike  the  earlier  Acts  applicable  lo 
the  same  thing,  does  not  confer  these  powers  in  a  clause  tliat  is  expressly  or  professedly  a  daose 
giving  power,  but  the  enactment  is  expressed  in  this  way,  "  subject  to  the  provisions  ca  this  Act 
and  of  any  agreement  ""—{riads  to  end  of  clause).  That  appears  to  me  to  be  just  another  mode 
of  saying  what  it  is  that  the  Trustees  shall  do,  and  consequently  what  they  shall  have  power  to  do 
under  this  Statute.  It  is  impossible  to  say,  that  the  words  which  I  have  read  are  not  equivalent 
to  an  empowering  enactment ;  because  if  they  are  not  so,  the  trustees  under  this  new  Statute 
would  have  no  powers  at  all,  and  it  would  be  perfectly  absurd  to  say,  that  the  "  underukin^'  diu 
is,  in  other  words,  the  duty  of  the  Trustees,  shall  con^  in  doir^  a  thing  whidk  they  have  M 
statutory  power  to  do.  But  the  important  question  is,  whether  these  woras  **  and  lay  the  sum 
upon  the  most  conrenient  bonks  of  the  river  ^  is  a  description  of  a  power  conferred,  or  impmts  a 
condition  upon  the  other  power  conferred,  in  this  clause.  It  was  argued  to  us,  that  the  "  iKfiag 
the  same  upon  the  most  convenient  banks  of  the  river  "  is  not  by  any  means  confined  to  the  wonb 
immediately  preceding  these,  namely,  the  taking  or  cutting  soil  or  banks  of  the  river,  iHit  extcDds 
lu£k  to  the  more  general  words  of  "  deepenmg,  enlarging,  straightening,  ^z.,— {reads  u)- 
cleansing  them,"  and  whether  that  was  in  favour  of  the  complainers  argument  or  not,  1  do  not 
pause  to  inquire,  for  I  am  quite  willing  to  take  it  upon  that  footing,  and  to  consider  the  qnestioB, 
whether  this  is  a  power  or  a  condition,  as  if  it  applied,  whether  it  does  or  not,  to  the  whole  of 
this  power  of  making  operations  in  the  river,  which  is  described  in  the  clause  of  the  Act  of 
Parliament ;  and  so  considering  the  matter,  I  am  very  clearly  of  opinion,  that  the  Trustees  are 
empowered  to  lay  all  this  soil  and  other  stuff  upon  "  the  most  convenient  banks  of  the  river,"  by 
which  I  understand  the  banks  of  the  river  most  convenient  to  them  in  the  prosecution  of  their 
undertaking,  but  certainly  not  without  regard  also  to  the  interests  of  other  parties, — the  most 
convenient  so  as  to  avoid  interfering  with  the  operations  of  the  Trustees,  or  prejudicing  the 
beneficial  effects  arising  from  their  operations — uie  most  convenient  also  as  regards  everybody 
concerned.  That  seems  to  me  to  be  the  power  conferred,  and  a  most  reasonable  and  proper 
power  it  is.  It  wfwld  be  extremely  inconvenient  and  obviously  very  much  to  the  prejudice  cf 
private  parties,  if  the  Trustees  were  only  em^wered  to  lay  it  on  the  bank  immediately  opposite 
to  the  place  where  it  was  raised.  Tli^  might  have  prodticed  great  inconvraience ;  but  the 
question  is,  whether,  having  the  power  to  lay  it  on  what  they  think  to  be  the  most  convenient 
banks  of  the  river,  they  are  not  entitled  to  dispose  of  it  in  any  other  way?  Now,  1  can  seen* 
reason  for  importing  that  meaning  into  the  clause.  1  cannot  find  in  this  clause  from  beginning 
to  end,  and  it  is  a  very  long  clause,  anything  but  powers.  It  is  all  a  description  of  the  nndn^- 
taking,  and  in  describing  the  undertaking  the  Statute  seems  to  proceed  upon  enum^ting  what 
are  the  things  they  are  to  be  empowered  to  do,  and  what  things  accordingly  it  shall  be  theirdiity 
to  do  for  the  public  benefit.  Upon  these  grounds,  therefore,  and  looking  no  furtho'  into  die 
clause  of  this  Act  of  Parliament  itself,  I  am  quite  against  the  construction  contended  fcv  by  the 
complainer.    I  think  no  condition  or  limitation  of  the  power  was  here  intended.    But  the  cm- 

?lainer's  argument  was  also  in  some  measure  made  upon  a  reference  back  to  the  previous  Am 
'bese  Acts  are  all  repealed.  Of  course  they  have  no  direct  operation  or  effect  upc»i  anyqoesiioa 
arising  between  the  Trustees  and  the  proprietors  of  die  banks  now.  But;  I  am  not  diqwsed  » 
dispute  that  they  may  be  referred  to  in  a  question  of  doubtful  constructitHi  of  words,  to  see  bow, 
in  the  course  of  this  long  history  of  legislation,  the  same  words  or  phrases  have  been  coustned. 
That  seems  to  be  a  legitimate  enough  tise  of  sudi  a  reference.  Now,  if  you  go  back  to.the  eariiest 
Statute— that  of  1769^  you  find,  that  the  powers  are  conferred,  there  upon  the  Trustees,  by  what  is 
properly  an  empowering  clause.   It  is  enacted,  that  the  magistrates  and  coandl  who  were  thea 
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the  manai^ng  body  of  the  Qyde  Navigation,  "  shall  be,  and  they  are  hereby,  empowered  and 
authorized,  and  shall  have  power  and  liberty,"  to  do  certain  things.  Now,  that  is  a  strictly  and 
purely  empowering  clause;  and  how  is  this  matter  about  removal  of  soil  dealt  with  in  that 
empowering  clause  ?  It  is  thus,  to  cleanse  and  scour,  deepen,  and  enlarge,— (^oi^  banks 
of  the  said  river.' '  The  form  of  the  expression  is  exactly  the  same.  Now  surely  it  would  be  very 
difficult  in  that  purely  empowering  clause  to  say  that  words  which  are  expressed  in  an  enumeration 
of  powers — the  expression  in  which  the  other  powers  are  conferred — shall  yet  be  read  as  if  it  were 
a  restriction  or  condition  of  the  other  powers  alongside  of  which  it  stood.  I  think  that  would 
have  been  an  impossible  construction  of  the  earlier  Statute.  Now,  these  powers  are  all  continued 
by  the  subsequent  Acts  until  we  come  down  to  the  last  Act  of  1858,  where  we  iind  them  repeated 
— althon^  as  I  have  said  before,  in  a  slightly  altered  form,  more  agreeable  to  the  style  of  modem 
Acts  of  Parliament.  We  have  now  got  into  the  way  of  dealing  with  parties  discharging  sueh 
public  duty  as  being  trustees  in  an  "underuking."  That  is  the  altered  mode  in  which  it  is 
expressed,  but  the  clause  is  really  the  same  in  substance  and  eCfect,  which  appeared  in  the  okl 
Acts  of  Parliament  as  clauses  givine  power.  I  am  clearly  of  opinion,  therefore,  that  the  Lord 
Ordinary's  interlocutor  ought  to  be  affirmed. 
The  other  Judges  concurred. 

The  pursuer  now  appealed  against  the  above  judgment,  as  well  as  the  judgment  in  the  aetion 
of  declarator. 

Pearson  Q.C.,  and  J.  B.  Balfour,  for  the  appellants. — The  interlocutors  of  the  Court  below  were 
wrong.  At  common  law  before  the  Clyde  Navigation  Statutes  were  passed  this  part  of  the  river 
was  not  navigable,  and  the  operations  of  the  Trustees  have  caused  injury  to  the  banks  by  over- 
flowing and  undermining  them.  It  was  therefore  natural  to  expect  that  the  trustees  would  be 
bound  by  Statute  to  keep  the  lands  harmless,  and  such  is  the  true  construction  of  the  Statutes. 
The  Trustees  rightly  construed  these  Statutes  and  performed  the  duty  up  to  a  certain  time,  and  it 
is  reasonable  to  presume,  that  not  only  that  was  the  right  course,  but  that  the  Legislature  assumed 
in  the  subsequent  Acts  that  it  was  so.  As  the  alveus  of  the  river  is  not  vested  in  the  Trustees, 
tbey  are  not  the  proprietors  of  the  dredgings  and  material  di%  up.  They  are  merely  auttuH-ized 
to  perform  certain  operations  upon  the  soil  of  the  river  bed — Scrabster  TrusUes  v.  Sintkary  2 
Uaqth.  884 ;  A/ilm  Honu  t.  Allans  6  Macpb.  189 ;  Lawrence  v.  Great  Northern  Railway  Co., 
16  Q.  B.  643.  The  Act  of  1769,  §  3,  directs  the  Trustees  to  lay  the  same  on  the  most  conveni- 
CQt  banks  of  the  river.  That  enactment  explains  the  later  enactment  in  the  Act  1858,  §  76. 
This  direction  to  the  Trustees  to  deal  with  the  dredgings,  having  regard  to  their  first  Statiue  and 
the  course  of  action  under  it,  must  be  construed  into  an  imperative  duty  which  can  be  specifically 
enforced  against  them.  The  Stamte  in  this  view  does  not  give  any  discretion  to  the  Trustees  as 
to  which  banks  they  are  to  lay  the  dredgings  upon,  but  their  duty  is  to  lay  them  on  those  banks 
adjoining  the  place,  where  the  dredgings  are  raised  or  most  convenient  to  the  proprietor  of  those 
banks.  By  carrying  away  the  materials  to  sea,  the  appellant  is  prevented  from  acquiring  the 
nieful  proprietorship  of  the  intervening  spaces  between  the  river  walls  and  his  natural  banks,  for 
sach  spaces  would  belong  ahsolutely  to  the  adjoining  owner — Stair,  ii.  i,  5  ;  ii.  3,  60  ;  Ersk.  ii.  i, 
S- ;  Bell's  Pr.,  §  642  (4th  ed.) ;  Itmes  v.  Downier  Hume,  552 ;  Campbell  v,  Browne  i8th  Nov. 
1813,  F.C. ;  Paterson  v.  Marquis  of  Ailsa,  8  D.  752  ;  Lord  Saltoun  v.  Park,  20  D.  89  j  Nicol 
V.  BUdku,  22  D.  335  ;  Lord  Advocate  v.  McLean,  38  Scot.  Jur.  584 ;  Hunter  v.  Lord  A^ocate, 
7  Hacph.  899.  The  rights  of  soil  of  the  proprietors  of  adjacent  lands  were  expressly  reserved  by 
the  Act  of  1825,  §  2,  and  subsequent  enactments.   Acts  of  this  description  interfering  with 

Srivate  property  must  always  be  strictly  construed — Blakemore  v.  GtatnergoHskire  Cemal  Co.^  i 
ly.  8c  K.  162 ;  Maule  v.  Moncrieffe^  5  Bell's  A^  C  345.  Hence  the  removal  and  prevention 
of  all  nuisances  caused  by  public  works  must  be'enected  by  the  Trustees — R.  v.  Bristol  Dock  Co., 
2  Q.  B.  64 ;  Hodges'  RaiL  41 1  (4th  ed.).  If  the  Trustees  were  bound  to  do  the  whole  or  part  of 
the  things  alleged,  they  are  liable  for  damages  in  respect  of  what  they  have  not  done,  and  the 
Com  below  ought  to  have  held  the  fourth  ground  a  relevant  cause  of  action,  or  at  least  should 
not  have  dismissed  it.  The  second  conclusion  is  sufficiently  specific  in  demanding  damages  for 
the  washing  of  the  banks.  Therefore^  whether  or  not  the  trustees  were  bound  to  fill  up  the  spaces 
behind  the  banks,  it  is  at  least  clear  that  they  must  be  bound  to  prevent  the  increased  washing 
caosed  by  their  deepening  operations  from  injuring  the  banks.  This  ground  of  action  was 
efficiently  set  forth  and  ought  not  to  have  been  dismissed. 

Lord  Advocate  (Young),  and  Sir  R.  Palmer  Q.C.,  for  the  respondents. — 
[Lord  Chancellor. — We  will  not  trouble  you  to  answer  the  arguments  of  the  appellant,  except 
u  regards  ^e  allegations  in  respect  of  damage  done  to  the  banks  of  the  appellant  s  property  by 
Vashing  away.} 

This  is  not  a  claim  made  under  the  Lands  Qauses  Acts  for  compensation  in  respect  of  injury 
caused  by  the  respondents'  operations.  It  is  an  action  requiring  rniaration  for  causing  damage 
to  the  appellant's  lands.  But  no  injury  is  shewn  to  the  banks  which  can  be  separated  from  what 
is  coonsoo  to  all  the  other  proprietors  whose  lands  are  affected  in  the  same  manner.  The  mere 
deqtenii^  erf  the  navigable  channel  can  give  no  claim  for  reparatiim.  As  ^  the  operations  have 


Digitized  by 


1878 


REPORTS  OF  SCOTCH  APPEALS. 


been  performed  by  the  authority  of  the  Statute,  no  action  will  lie.  Even  if  the  tnistees  wife 
bound  to  protect  the  banks  of  the  appellant  from  the  inevitable  consequences  of  the  la«^  act  of 
deepening  the  river,  there  is  no  separate  conclusion  in  respect  of  this  injury  to  the  banks.  The 
injury  is  always  spoken  of  :as  injury  to  the  lands,  and  thereby  this  particular  ground  of  acticn  is 
merged  in  the  larger  ground,  which  is  tmtenable.  CtHisequeatly  the  action  was  pnperty 
dismissed. 

Lord  Chancellor  Hatherlby.— My  Lords,  In  this  case  Lord  Blantyre,  the  ponuei  in  tlie 
Court  below,  and  the  appellant  before  this  House,  is  theowna  of  a  very  large  extent  of  pr<^y 
sittuMd  on  both  sides  of  the  Clyde,  measured  in  fact  by  miles,  and  he  complains  the  defenders 
in  the  Court  below,  the  respondents  in  the  present  appeal  before  your  Lordships,  who  are  dte 
Trustees  of  the  River  Clyde  Navigation,  on  account  of  damageand  injury  which  he  alleges  he  lus 
sustained  hom  die  operations  which  have  been  carried  on  by  the  respondents  as  such  Trusmiii 
the  improvement  of  that  navigation.  He  has  proceeded  by  two  species  of  action  or  proceedins 
in  Scotland — one  is  an  action  of  declarator,  in  which  he  seeks  to  have  his  rights  and  intaest 
declared  in  respect  of  the  matter  now  brought  before  the  Court  by  way  of  compUint,  and  he  seeb 
by  the  conclusions  in  the  summons  in  that  action  to  have  certain  directions  given,  and  in  tto 
conclusions  in  the  summons  he  seeks  also  to  have  damages  in  consequence  of  the  injuries  vhich 
he  has  sustained.  He  also  instituted  another  proceeding  by  way  of  suspension  and  intcniict  in 
order  to  compel  the  defenders  to  desist  from  certain  operations  which  he  alleged  to  be  injancns 
to  his  property,  and  also  to  compel  them  to  act  in  the  manner  which  he  conceives  to  be  the  ooljr 
proper  mode  of  acting  pursuant  to  the  powers  with  which  they  are  invested,  and  which  mode  ir 
action  would  Be  more  conducive  to  the  oeneAt  of  the  appellant  in  respect  of  his  proper?,  dm 
the  course  which  he  aan  the  Trustees  are  now  pursuing. 

The  Trustees  of  the  River  Qyde  appear  for  more  than  a  hundred  years  to  have  been  entmsled 
fay  Parliament  at  different  times  with  large  powers  for  ^e  purpose  of  imfnvving  the  nangadoo 
of  that  river.  They  have  carried  on  very  extensive  operations  in  pursuance  of  those  povmimdff 
various  Acts  of  Parliament.  The  first  Act  dates  more  than  a  century  ago  in  1758,  by  wUdtthe 
magistrates  of  the  City  of  Glasgow  appear  to  have  had  those  powers  which  have  since  become 
vested  in  a  body  called  the  Trustees  of  the  River  Clyde,  and  those  powers  indicated  a  cenain 
course  of  proceeding  as  one  which  was  intended  to  be  adopted  by  the  corporation  in  carryini 
into  effect  the  improvements  in  the  navigation.  But  it  has  been  one  fendamenul  mistake,  as  it 
appears  to  me,  of  the  appellant  in  the  present  case,  to  su[^se,  that,  because  the  persons  vbo 
were  so  entrusted  with  these  powers  from  time  to  time— the;corporation  at  first,  and  the  Tnisteei, 
who  succeeded  them,  afterwards^carried  into  effect  the  great  and  important  operations  vbicli 
were  entrusted  to  them  in  a  particular  mode  for  a  considerable  time,  (which  mode  itself  was  not 
indicated  by  Parliament,  but  was  only-the  method  which  the  Trustees  selected,  as  they  nre 
entitled  to  do,  as  the  best  for  carrying  into  effect  the  powers  entrusted  to  them,)  tbiy  had  \if 
such  a  coivse  of  conduct  pledged  themselves,  as  it  were,  to  one  uniform  and  definite  course  of 
engineering  operations  for  the  improvement  of  the  river,  and  that  that  course  was  so  definitely 
adopted  by  them  as  to  be  recogniud  by  Parliament  as  the  only  course  whidh  was  proper  fa 
carrying  into  effect  the  improvement  of  the  river,  and  that  consequently  the  appellant  and  dwse 
who  Uke  himself  possessra  property  upon  the  river  were  entitled  to  expect  the  same  mode  to  be 
pursiwd  ever  afterwards,  and  are  entitled  to  complain  if  by  any  different  mode  of  carrying  into 
effect  the  same  object,  namely,  the  improvement  of  the  river,  they  are  made  to  suffer  in  a  nunaa, 
as  the  appellant  says,  wholly  unexpected  by  himself,  in  consequence  of  that  change  in  dieir  mode 
of  operations.  Now  I  apprehend  that  it  is  quite  plain  that  we  must  look  into  the  Acts  (rf  Parlii- 
men[,  and  the  Acts  of  ParUament  alone,  for  the  purpose  of  seeing,  cm  the  one  hand,  what  autltority 
the  Trustees  had,  and  whether  or  not  they  have  transgressed  that  authority,  and  also  of  seeing,  on 
the  other  hand,  what  duties  were  imposed  upon  them,  and  whether  they  l^ve  fallen  short  in  the 
performance  of  those  duties.  If  they  have  gone  beyond  their  powers  in  carrying  intoeffect  tb«s 
improvements  in  the  river,  then  they  would  be  liable  in  a  course  of  proceeding  such  as  that  i^di 
has  been  adopted  by  the  appellant  If,  on  the  other  band,  they  have  simply  carried  into  euMt 
the  operations  which  they  were  authorized  by  the  several  Acts  of  Parliament  to  execute  iod  bnc 
done  nothing  in  any  manner  exceeding  the  powers  entrusted  to  them,  then  whatever  ■njii'y  ^ 
appellant  has  sustained  must  be  dealt  with  in  one  of  two  methods.  If  it  be  an  injury  fv  *>>^ 
compensation  is  directed  by  the  Act  to  be  awarded,  that  compensation  must  be  sou|^ 
manner  In  which  the  Act  directs  it  to  be  obtained,  and  if  it  be  an  injury  which  is  not  provided  nr 
by  the  Act,  then,  as  the  appellant's  counsel  very  properly  admitted  at  the  bar,  if  the  Trutfces 
have  in  no  way  exceeded  dieir  power,  the  only  result  and  legal  consequence  is,  that  die  mmf 
not  being  povided  for  by  the  Act  of  Parliament,  must  remain  remediless,  however  injurious  w 
works  which  have  been  executed  may  have  been  to  the  appellant.  Because,  if  Parlaffloit 
authorizes  certain  works  to  be  done  for  the  general  good,  but  does  not  provide  adequate  remedies 
for  any  injurious  consequence  which  may  result  from  those  woiks,  then  the  act  that  was  done  ku^ 
a  lawnil  act,  the  injury  which  results  is  one  for  which  the  persons  who  have  MilydoDe  that  nia 
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tbe7  Tcre  authorized  to  do  are  not  responsibly  and  the  consequence  must  by  that  the  appellant 
must  necessarily  remain  without  remedy. 

In  the  present  case  the  injury  complained  of  is  this :  I  will  examine  very  shortly  the  powers 
Tfaich  are  confeired  by  the  Acts  of  Parliament,  but  they  may  be  taken  in  a  general  point  of  view 
to  be  powers  for  rendering  the  Clyde  more  navigable  and  accessible  for  vessels  of  burthen.  The 
appellant  says,  that  the  modus  operandi  originally  on  the  part  of  the  Trustees  for  nearly  loo  years 
after  they  first  began  to  operate  upon  the  river  was  this  :  they  removed  shoals  which  existed  in 
die  bed  of  the  river,  (that  of  course  would  be  one  of  their  first  operations,)  and  by  that  means 
from  time  to  time  greatly  deepened  the  channel,  but  in  inrocess  of  time  they  did  not  content 
Aemselves  with  deepening  the  channel,  but  they  further  built  as  it  were  conducting  or  guiding 
mils  on  each  side  of  the  deep  chaond,  and  having  constructed  these  guiding  walls,  they  after- 
nnlsjin  pursuance  of  powers  vested  in  them-(I  tliink  by  the  Act  of  1825)  for  the  particular 
pmpose  in  Question,  ereOed  trans^vrse  jetties  as  they  are  called,  or  groins,  (as  I  think  we  are  in 
the  habit  or  calling  them  hery)  projecting  into  the  river,  which  would  tend  to  prevent  the  water 
that  would  otherwise  pass  up  the  sides  in  one  state  of  the  tide  and  down  the  sides  in  the  other 
stale  of  the  tide,  from  continuing  that  course,  and  to  guide  it  more  or  less  into  the  channel  which 
it  was  desired  to  deepen.  And  as  they  proceeded  in  these  operations  it  is  said  by  the  appellant 
that  they  laid  the  earth  which  they  extracted  from  the  bed  of  the  river  from  the  shoals  and  beds 
vhich  were  there  formed  into  the  space  which  intervened  between  the  original  bank  of  the  rivtf, 
md  the  extremities  of  these  jetties,  and  in  fact  up  to  or  nearly  up  to  the  guiding  walls  which  fenced 
tEie  bank  of  the  river,  and  so  formed  a  solid  mass  of  earth,  creating  in  truth  an  entirely  new  bank, 
and  bringing  that  entirely  new  bank  up  to  the  deepened  channel  itself,  which  deepened  channel 
had  been  effected  by  the  result  of  the  operations  of  dredging  and  scouring,  and  so  forth  in  the 
main  course  of  the  stream.  The  appellant  says,  that  this  mode  of  proceeding  was  continued  just 
to  the  moment  of  their  arriving  at  his  property,  and  that  when  they  arrived  at  his  property  they 
laving,  as  he  says  in  the  several  articles  of  his  condescendence,  not  done  anything  to  which  he 
cndd  raise  any  great  complaint  up  to  that  period,  they  for  the  first  time  in  1858  omitted  to  pursue 
this  coarse  which  had  beoi  hitherto  adopted,  and  that  the  consequence  of  their  so  omitting  to 

Ce  it  was,  that  between  these  different  projeaing  jetties  there  lay  open  spaces  which  gradually 
le  filled  with  accumulated  mud  and  dirt,  and  further  than  that,  that  the  sewi^  of  the  City 
of  Qa^ow  was  brought  down  on  the  reflux  of  the  tide,  and  that  that  again  was  arrested  by  these 
projecUng  jetties,  so  that  there  were  a  series  of  parallelograms  as  it  were  closed  on  the  three  sides 
only,  and  not  closed  on  the  fourth  side,  and  that  these  spaces  became  entirely  filled  with  the  mud 
aod  filth  of  the  river,  with  the  addition  of  the  filth  and  dirt  of  the  city  of  Glasgow,  thereby  creating 
t«i>  evils — in  the  first  place,  preventing  the  appellant  having  the  enjoyment  of  free  access  to  the 
lircr  which  be  otherwise  would  have  had,  and,  secondly,  creating  in  itself  a  very  consideraUe 
Doiiance  to  the  parsons  who  like  himself  occupied  a  la^  extent  of  property  on  the  borders 
the  stream. 

Now  that  being  the  principal  cause  of  injury  which  forms  the  subject  of  the  first  conclusion  in 
the  appellant's  ^tion,  we  find  that  bis  complaint  at  the  present  moment  is  this,  that  he  having 
brought  his  action,  and  having  sought  a  declaration  by  the  Court,  which  would  in  effect  amount 
to  this,  that  the  Trustees  of  the  River  Clyde  were  bound  to  pursue  the  course  which  I  have  first 
described,  such  as  he  says  they  always  had  b^ore  pursued  with  regard  to  the  completion  of  their 
^nrks,  namely,  to  fill  up  the  whole  space  between  the  main  channel  of  the  river  and  the  original 
bank  of  the  river  at  the  part  which  is  tx  adverse  of  the  appellant's  property,  he  seeks  to  have  it 
dedared  by  the  first  cMudusion  of  his  summons  in  this  action,  that  that  is  a  duty  imposed  upcm 
the  Trustees ;  or,  in  the  alternative,  he  says  that  at  least  they  are  bound  to  take  such  a  course  of 

Ceding  as  shall  prevent  the  nuisance  which  has  arisen  from  the  contrary  course  which  has 
adopted  by  the  Trustees,  and  thjU  at  least  they  are  bound  to  place  all  the  earth  which  diey 
nay  remove  from  the  bed  of  the  river  upon  the  banks  tx  adverso  of  his  [u-operty,  or  that  they 
an  at  all  events  bound  to  place  it  in  some  manner  or  other  upon  the  banks  of  the  river,  instead 
(rf  which,  as  Iw  complains,  the^  now  take  away  that  earth  which  they  formerly  replaced  upon  the 
banks  of  the  river,  or  mth  which  tbey  filled  up  the  intermediate  space  between  the  guiding  walls 
and  the  banks  the  river,  and  take  it  down  the  river,  and  discharge  it  into  the  sea,  at  some 
disiaoce  beyrad  the  property  in  question,  whereby  the  whole  benefit  and  advantage  which  might 
be  derived  from  thus  filling  up  the  space  with  the  earth  is  lost  to  him.  And  he  says,  that  that  is 
a  course  of  proceeding  which  he  is  entitled  to  arrest  Accordingly  he  directs  his  first  conclusion 
■■bis  summons  towardsi^the  redress  of  that  grievance.  His  second  conclusion,  which  is  more 
■nited  though  not  very  well  expressed,  is  in  substance  a  complaint  that  the  earth  removed  is 
■otwplied  specially  to  the  repair  of  the  banks  forming  the  boundary  of  the  appellant's  property, 
^  wx.  is  mixed  up  with  a  complaint  in  that  same  conclusion,  of  the  Trustees  not  secunng  what 
K  calls  Us  lands  and  banks,  1^  which  lands  I  apprriiend  he  everywhere  means  the  intermediate 
space  between  the  main  channel  of  the  river  and  the  bank  proper  of  the  river  in  its  wiginal  state. 
Thco  the  third  condudm  is  a  daim  of  £%^/xa  damages  for  the  injury  which  he  has  hitherto 
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sustained,  and  the  fourth  conclusion  is  in  case  there  shall  not  be  a  decree  for  the  execution  of  tbe 
works  vhicb  he  desires  to  have,  a  claim  for  damages  for  the  past  and  for  all  future  time,  i^iidt 
he  lays  at  ^^zoo^ooa  The  other  conclusions  in  the  action  relate  to  matter  not  nov  uiujer  tbe 
consideration  of  your  Lordships  in  connection  with  the  pursuer's  ferries.  A.nd  vith  respect  to 
the  course  <tf  d^ding  vith  those  in  the  Court  belov  no  complaint  is  made.  But  the  Court  bdor 
lias  dismissed  the  first  four  conclusions  which  I  have  mentioDed  as  irrdevant,  and  that  is  the  first 
pcKtion  of  the  complaint  in  the  pursuer's  case. 

Then  he  afterwards  (as  I  said  before)  raised  a  diiferent  proceetling  by  way  of  suspensioo  and 
interdict,  which  in  effect  may  be  described  as  an  action  on  his  part  to  restrain  the  Clyde  Rivs 
Trustees  from  pursuing  their  course  of  discharging  the  earth  into  the  sea,  instead  <rf  pbdo^it 
upon  the  banks,  and  to  compel  them  indirectly,  not  directly,  to  dispose  of  it  otherwise  than  bf 
discharging  it  into  the  sea,  so  as  in  effect  to  assist  in  the  formation  of  the  banks  by  cotnpdfii^ 
them  to  give  up  the  present  course  of  disposing  of  the  earth  removed,  and  by  conseqoeaceto 
induce  them  necessarily  to  adopt  a  different  course  of  laying  it  upon  the  river  bank,  whidi,  Ae 
appellant  says,  will  give  him  the  benefit  indirectly  which  he  seeks.  The  Court  in  that  seond 
poceediag  has  held,  that  the  pursuer  is  not  entitled  to  the  remedy  which  he  sedcs,  and  thit  agmn 
IS  a  subject  of  the  present  appeal. 

Now,  with  reference  to  the  complaint  which  is  first  set  up,  it  is  very  important  to  consider,  ia 
the  first  place,  one  particular  section  of  the  original  Act  of  P^UamenL  That  original  claosc  vas 
repealed,  and  re-enacted  in  a  somewhat  different  form  in  the  latest  Act  in  the  year  1858.  Nov, 
in  the  fcHmer  Act  of  Parliament,  which  was  passed  in  176^  after  reciting  the  Act  of  i758,v)uck 
Act  raises  questions  which  1  shall  have  presently  to  consider  with  reference  to  the  second  oa- 
elusion,  the  3d  section  contains  tbe  powers  for  executing  the  woric,  and  upon  that  section  depads 
mainly  the  controversy  as  to  whether  or  not  the  Trustees  of  the  River  Clyde  are  bound  to  aetste 
the  work  in  the  manner  desired  by  the  appellant,  namely,  by  depoutmg  the  whole  eatth  which 
they  shall  remove  h'om  the  bed  of  the  river  in  tbe  mode  in  which  he  seeks  to  have  it  deposited. 

Now,  by  that  Act  large  powers  are  given  to  the  magistrates  and  city  council  of  Gla^w,  (which 
powers  have  been  subsequently  transferred  to  the  River  Oyde  Trustees,)  and  it  is  directed,  Au 
they  "  shall  have  full  power  and  liberty  from  time  to  time,  and  at  all  times  hereafter,  to  make 
and  keep  the  river  navi^ble  "  within  ^e  limits  mentioned,  so  as  there  may  be  at  least  serea 
feet  water  at  neap  tides  in  every  part  of  the  said  river  within  the  bounds  aforesaid  far  s}afs, 
vessels,  barges,  and  lighters,  to  come  and  go  to  and  from  the  said  city  of  Glasgow,'  and  to 
"  make,  set  up,  and  erect  on  both  sides  of  the  said  river  such  and  so  many  jetties,  banks,  walls, 
sluices,  works,  and  fences,  for  making,  securing,  continuing,  and  maintaining  the  channel  of  the 
said  river  within  proper  bounds,  for  the  use  of  tlie  said  navigation,  as  to  the  said  magistrates  aad 
council,  and  their  successors  in  office,  shall  seem  proper  and  convenient,  and  for  that  purpose  lo 
cleanse,  scour,  deepen,  and  enlarge,  or  straighten,  or  confine  the  said  river  and  channel  theict^ 
or  any  part  or  parts  of  the  same,  within  the  limits  aforesaid,  and  to  dig  or  cut  the  soil,  groand, 
or  Innks  of  the  said  river,  and  soil,  sand,  or  gravel,  in  the  bed  thereof  and  to  lay  tbe  same  1^ 
the  most  convenient  banks  of  the  said  river,  and  to  plant  the  banks  on  each  side  of  the  said  linr, 
within  the  bounds  aforesaid,  with  willows  or  other  shrubs  for  the  safety  or  preservation  of  the 
said  banks,  and  for  preventing  the  same  from  being  hurt  or  carried  away  by  the  said  mer, 
sads£utioa  being  always  made  to  the  owners  of  the  ground  that  shall  be  theret^  damaged  as  in 
manner  hereinafter  directed."    And  then  there  are  some  further  powers  as  to  scouring. 

Now  ever^  word  which  I  have  read  is  governed  by  the  words  at  the  commencement  of  tbe 
sentence  which  state,  diat  they  "  shall  have  full  power  and  liberty  "  to  do  all  these  things.  Tber 
are  powers  attd  powers  only,  but  the  argument  which  has  hem  adduced  before  us,  and  which  was 
adduced  before  the  Court  below  and  failed  both  before  the  Lord  Ordinary  and  before  tbe  Couit 
of  Session,  is  this,  that  inasmuch  as  there  is  herein  contained  a  power  to  cut  and  remove  and 
so  on,  the  soil  or  ground  or  banks  of  the  river,  followed  by  the  words, "  and  to  lay  the  same  apon 
the  most  convenient  banks  of  the  said  river,"  the  power  is  limited  and  fettered  by  thatlast  claose, 
and  that  it  is  a  power  to  be  executed  only  sud  modo,  that  is  to  say,  that  you  may  remore  tbe 
«arth,  provided  you  both  remove  the  earth  and  lay  it  upon  the  banks  of  tbe  river  as  here 
described.    Now  there  is  nothing  whatever  to  lead  one  from  this  phraseology  to  collect  this  an- 
gular sense  which  is  attempted  to  be  attributed  to  the  passage,  namely,  that  here,  in  a  omtiiuiii^ 
and  flowing  sentence,  speaking  of  power  and  of  power  only,  a  limitation  oi  that  power  openttng 
very  seriously,  undoubtedly,  as  re^rds  the  perscms  whose  action  is  sought  to  be  limited,  is  to  be 
infierred  from  the  circumstance  of  the  mode  of  executing  the  works  bein^  pointed  out  in  a  parti- 
eulu-  manner  as  to  removing  the  earth,  coupled  with  the  simple  copulative  word  "and,"  ^uch 
in  ordinary  and  common  sense  would  mean  both  the  one  power  and  the  other — both  the  pow 
to  excavate  and  the  power  to  lay  ui^on  the  banks.   Just  consider  what  this  matter  is.  It  is  *etT 
well,  from  the  appellant's  present  view  of  the  case,  and  his  special  desire  at  the  present  moment 
that  that  earth  should  be  laid  upon  his  bank,  for  him  to  arrive  at  the  conchision,  that  this  is 
inserted  as  a  benefit  and  protection  to  the  landowner.    But  every  word  of  this  section,  so^ 
from  being  directed  to  the  benefit  and  protection  of  the  landowner,  is  an  authori^  and  a  centra 
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if  a  very  considerable  amount  given  for  a  great  public  purpose  to  those  who  are  to  execute  this 
roricy  in  the  execution  of  which  work  they  are  to  have  powers  in  a  sense  adverse  to  the  land- 
Hmer,  that  is  to  say,  they  are  to  exercise  powers  which  they  could  not  otherwise  exercise  upon 
i»e  property  of  another  without  being  guilty  of  trespass  of  a  very  serious  character.  If  this  mat- 
ler  had  been  intended  for  the  benefit  of  the  landowner,  the  expression  would  have  been  of  a  very 
Afferent  character  from  that  which  we  find  here,  namely,  that  they  are  to  have  power  to  take 
this  earth,  "and  to  lay  the  same  upon  the  most  convenient  banks  of  the  river."  We  should  in 
that  case  have  expected  to  find,  and  no  doubt  should  have  found,  the  words, "  shall  lay  the  earth 
■pen  the  banks  of  the  riw  ex  adverse  to  the  place  where  it  has  been  excavated."  If,  as  has 
lieen  relied  upon  here  by  the  present  appellant  the  right  of  the  landowner  was  to  be  [ureserved 
in  the  bed  ana  soil  of  the  nver;  if  it  was  intended  to  say — All  the  earth  which  vou  take  from  the 
bed  and  soil  of  the  river  which  is  the  property  of  the  riparian  owners,  you  shall  taltt  and  deposit 
^>oa  the  land  of  those  riparian  owners,  so  that  they  shall  not  be  (wprired  of  any  advantage 
which  may  accrue  hom  this  mode  of  i>roceediQg  in  the  course  of  your  operations, — we  should 
dien  have  found  a  direction,  not  that  it  should  be  put  upon  any  convenient  bank,  but  that  it 
should  be  put,  as  the  appellant  says  it  ought  to  be  put,  upon  that  side  which  was  his  property, 
tx  adverse  to  the  place  where  the  operations  were  carried  on.  But,  on  the  contrary,  from  the 
wording  of  this  clause  it  would  undoubtedly  be  perfectly  competent  to  these  parties  to  take  the 
earth  to  any  more  convenient  place. 

There  might  be  difficulties  in  landing  it  immediately  opposite  where  they  had  dug  it,  but  they 
nay  take  and  deposit  this  earth  upon  the  land  of  any  other  landowner,  although  he  may  be 
most  unwilling  to  receive  it,  and  although  it  may  interfere  in  a  most  injurious  manner  with  his 
other  arrangements.    There  is  nothing  whatever  to  iintimate,  that  this  is  intended  to  give  a 
benefit  to  anybody,  but  it  is  intended  tojgive  power  to  the  Trustees  to  do  this  without  their  being 
liable  to  any  penalty  for  trespass.   They  are  to  take  the  earth  and  lay  it  wherever  they  may 
think  most  cmvenient,  they  acting  of  course  honestly  in  what  they  do,  being,  as  was  decided  in 
the  case  of  Brewnv,  The  Stecktenattd  Darlington     O-  9  H.  L.  C.  246,  which  was  referred  to  by 
Sr  Roundell  Palmer,  the  sole  judges  of  what  would  be  the  most  fitting  and  CMiTenient  way  of 
ciecuting  the  powers  confided  to  them.  So  that  any  other  owners  situated  in  a  differoit  manner 
from  what  the  appellant  is  with  regard  to  his  property,  and  who  might  therefore  be  most  unwill- 
ing to  have  the  excavated  earth  laid  upon  then*  lands,  might  well  say— This  is  a  grave  and 
serious  invasion  of  our  right  of  property ;  we  may  have  large  masses  of  earth  brought  down  from 
any  portion  of  the  river  to  our  land,  because  it  is  convenient  to  stack  it  there,  and  therefore  we 
shall  be  seriously  inconvenienced,  but  we  must  submit  to  it  for  the  public  benefit   But  with 
i^ard  to  them,  that  which  follows  in  this  very  clause  still  more  indicates  what  was  the  intention 
of  the  Legislature.  It  was  meant,  that  they  should  be  protected — it  was  meant,  that  they  should 
be  compensated ;  and  instead  of  benefit  being  intended  to  be  conferred  upon  the  landowners,  I 
cannot  have  the  slightest  doubt,  that  the  Legislature  here  contemplated  for  a  public  purpose  a 
possible  injury  to  the  landowners,  and  accordingly  it  went  on  to  provide  proper  compensation ; 
because  immediately  after  the  words  which  I  have  read  come  these  words,  "  satisfaction  being 
always  made  to  the  owners  of  the  ground  that  shall  be  thereby  damaged,  as  in  manner  herein- 
after directed."  The  whole  scope  and  frame  of  the  Act  is  to  give  large  powers  and  authorities  to 
this  body  of  Trustees,  and  not  to  provide  that  they  shall,  for  the  benefit  of  the  landowners,  lay 
Uiis  earth  upon  any  |dace  which  those  landowners  may  think  convenient.   This'  is  absurd  when 
you  come  to  look  at  it,  for  upon  what  possible  ground  could  the  present  appellant  have  the  right 
to  contend,  that  this  earth  shall  be  carried  to  his  neighbour's  land,  and  that  when  the  earth  is  so 
carried,  the  Trustees  are  to  take  care  to  make  compensation  for  any  injury  which  may  be  thereby 
oocasioned? 

The  whole  controversy  with  reference  to  this  first  conclusion  seems  to  me  to  turn  upon  whether 
or  not  the  Trustees  were  compellable  to  place  the  earth  upon  the  bank  ex  adverse  of  me  pursuer's 
lands.  Mr.  Pearson  has  complained  more  than  once  that  the  Court  below  has  not  indicated  what 
the  position  of  the  pursuer  is,  but  has  only  told  him  he  has  taken  the  wrong  remedy,  and  that 
Qossibly  he  might  have  another  and  better  remedy  if  he  had  chosen  to  proceed  in  a  different  way. 
But  if  there  be  one  thing  more  than  another  which  is  very  plain  in  the  decision  of  the  Court 
belov,  and  very  plain  to  common  sense  and  common  construction  in  the  whole  of  this  Act  of 
Padiament,  it  is,  that  this,  which  has  been  sought  to  be  construed  into  an  obligation,  is  in  effect 
a  power,  and  nothing  else.  We  have  been  referred  to  other  parts  of  this  Act  of  Parliament,  in 
vfaich  it  is  said,  that  that  which  sounds  like  [>ower  is  also  coupled  with  duty.  I  do  not  enter  into 
the  detail  <tf  these  clauses ;  it  is  enough  to  say,  that  that  matter  may  be  sufficiently  explained.  I 
paniadariy  noticed  the  clauses  as  they  were  read,  and  commented  upon.  Consent  on  the  part 
of  the  landowner  is  sometimes  required  where  duty  is  imposed,  but  consent  is  required  because 
the  doty  is  imposed  conformably  to  a  particular  manner.  For  instance,  in  one  of  the  cases,  a 
doty  was  imposed  upon  the  River  Trustees  which  was  to  be  performed  according  to  thearbitrium 
of  a  diosen  engineer  or  a  well  qualified  engineer.  There  is  included  in  the  same  clause  a  direc- 
tion, that  the  duty  so  to  be  perrormed  according  to  the  direction  <^  a  competent  engineer,  shall 
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also  be  with  the  consent  of  the  landowner.  That  is  perfectly  intelligible,  because  the  landowser 
is  to  have  no  voice  in  the  choice  of  the  engineer,  and  accordingly  the  Legislatuie  provides  in  that 
case,  that  although  it  is  a  matter  in  which  there  is  an  actual  duty  imposed,  yet  at  the  same  time 
it  provided  that  his  consent  shall  be  requisite.  There  is  no  confusion  or  mistake  in  the  framing 
or  the  phraseology  of  the  Act,  but  the  two  matters  are  perfectly  consistent  with  each  other, 
namely,  that  on  the  one  hand  there  shall  be  a  certain  amount  of  chofce  left  to  the  owner,  and 
that,  on  the  other  hand,  there  shall  be  a  duty  imptosed  upon  the  Trustees,  but  somebody  is  to  be 
interposed,  and  that  somebody  being  interposed,  not  at  the  choice  of  the  landowner  himself,  it 
was  not  thought  desirable  that  this  imposed  du^  should  be  executed  in  a  manner  wUdi  woidd 
be  unpalatable  to  the  person  far  whose  benefit  it  was  intended. 

Now,  if  we  kx^  at  the  first  conclusi<Hi  of  the  summon^  we  find  that  it  goes  my  far  beyond 
any  argument  which  could  be  raised  upon  this  form  of  the  clause,  because  supposing  that  ibere 
was  the  duty  imposed  upon  the  River  Trustees  ol  laying  this  earth  upon  some  ground,  it  coald 
not  be  upon  any  other  ground  than  that  which  the  Trustees  thought  convenient ;  and  if  so,  tbat 
manner  of  disposing  of  the  earth  might  or  might  not  be  for  the  benefit  of  the  appellant  He 
could  not  have  complained  if  they  had  deposited  it  anywhere  whatever  upon  any  other  land,  that 
is,  provided  it  was  such  a  place  of  deposit  as  they  thought  convenient  He  might  haw 
complained  with  reference  to  their  present  mode  of  disposing  of  the  earth  ;  he  might  possiWy  ta 
that  case  have  complained  of  their  discharging  it  into  the  h«d  of  the  river  lower  down  as  tbcy 
now  do,  but  he  could  not,  I  apprehend,  have  raised  anything  like  that  claim  which  is  conoiwd 
in  the  first  conclusion  of  the  summons.  It  was  only  in  the  proceedings  of  snspenaon  aid 
interdict  that  he  could  raise  any  grievance  with  reference  to  the  Trustees'  present  mode  rf 
disposing  of  the  earth.  As  regards  his  first  conclusion,  it  is  this  :  He  says,  that  it  oi^t  to  be 
declared  that  the  defenders  are  bound  to  make  up,  and  raise  by  means  of  the  soil  obtained  bf 
them  in  digging,  cutting,  and  excavating  the  bed  or  banks  of  the  river  Qyde,  or  dredging  Ae 
bed  thereof,  or  by  other  material  to  be  supplied  by  them,  the  whole  space  ground  and  fwedwit 
which  lie  below  the  line  of  high  water  of  spring  tides  on  pursuer's  luids  and  estates  of  Ef^^ 
Bishopton,  and  Northbarr,  lying  on  the  south  sideof  the  nver  Clyde,  that  is  to  say,  it  is  requed 
in  the  first  conclusion  to  liave  all  this  earth  not  only  thrown  upon  a  given  spot  iriucb  hea^ 
Aink  convenient,  but  that  g^ven  spot  is  to  be  not  the  bank  at  all,  but  to  be  the  space  bemtn 
the  channel  of  the  river  and  the  original  bank  upon  the  appellaot^s  property,  and  that  if  tbe 
Trustees  do  not  find  that  earth  enough,  they  shall  be  obliged  to  fill  it  up  with  o&er  materiil, 
and  then  he  says,  that  that  is  all  to  be  done  to  the  level  of  the  adjoining  ground  belonging  »  *e 
pursuer  above  high  water  mark  of  spring  tides  as  will  prevent  the  said  space  ground  aod  fofe- 
shore  from  being  overflowed,  injured,  or  injuriously  affected  by  the  water  of  the  river,  and  wiB 
afford  at  all  times  to  the  pursuer's  lands  ready  access  to  the  river,  and  in  particular  to  i'^^^ 
and  raise  the  whole  space  ground  and  foreshore  intervening  between  that  part  of  the  pursuer* 
said  lands  lying  immediately  above  high  water  mark  of  spring  tides  and  the  dykes  or  mini* 
walls  built  by  the  defenders  and  their  predecessors  in  the  bed  of  the  river  Clyde  ex  advent  v 
the  pursuer's  said  lands,  or  banks  thereof,  all  to  the  level  of  the  adjoining  grounds,  and  sooa 

Then  comes  the  second  or  alternative  rehef  mentioned  in  that  first  conclusion— "or atl^ 
that  the  defenders  are  bound  to  make  up  and  raise  in  manner  foresaid  the  said  space  grDon 
and  ft»«shore  presently  below  high  water  mark  as  aforesaid  to  such  a  height  or  extent  »  ^ 
remove  and  prevent  the  nuisance  presently  caused  by  the  accumnlaticm  thenon  of  mod  contadi- 
ing  sewage  and  other  noxious  and  ofTensive  matter,  or  to  peifonn  snch  other  <q>eratk)Osaaw 
said  space  ground  and  foreshore  as  will  remove  and  prevent  such  nuisance,  and  the  defenders 
ought  and  should  be  decerned  and  ordained  "  to  raise  that  space  accordin^y  in  the  vsxssuf 
which  he  has  described,  and  so  to  prevent  the  nuisance.  .  ^ 

Now,  this  certainly  is  a  most  singular  claim,  as  I  have  said  before.  The  groundwork  of 
is  this  supposed  obligation  on  the  River  Trustees  to  put  the  earth  which  shall  be  taken  otf  n 
the  tv/vt  upon  the  banks.    But  finding  that  that  groundwork  certainly  afforded  only  2 
foundation  for  the  claim  which  is  alleged,  there  then  arose  a  very  singular  proposition,  '^'^J 
confess  at  the  first  moment  when  it  was  put  forward  struck  me  as  being  one  of  the  most  sngi^ 
contentions  I  had  ever  heard.    It  is  this  :  First,  we  say,  Here  is  your  Act  of  Partiamoit 
bound  you  to  lay  the  earth  upon  the  bank,  and  to  do  nothing  else  with  it — to  lay  it  opcB 
most  convenient  bank,  but  there  it  must  go,  and  you  must  not  dispose  of  it  in  any  other 
You  are  bound  for  the  river  improvement,  for  the  benefit  of  your  work,  to  take  that  eanb 
you  were  compelled  to  lay  upon  the  bank,  and  to  fill  up  ajl  the  space  which  before  the  tine^ 
question  had  been  in  the  course  of  the  river— to  fill  up  the  intervening  space  b^^^'^'llf 
guiding  walls  and  the  bank  proper, — to  throw  in  that  earth,  and  not  only  that  earth,  but 
material, — and  to  make  a  soUd  mass  so  as  to  bring  the  property  of  the  riparian  owners  up  to  ^ 
very  chsuinel  of  the  river.   You  went  on  doing  that  up  to  the  year  1858  ;  you  obtained  seitt*' 
.^::ts  of  Parliament,  your  first  Act  having  been  in  1758  (the  Act  of  1758, 1  forgot  to  menttoo."^ 
a  scheme  for  providing  locks  in  the  river,  and  was  totally  different  firom  that  which  foUove^ 
By  your  Act  ill  1769  you  began  to  scmr  and  deepen  tlw  rirer,  and  to  make  a  finmd  ib^tf 
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bottom  to  that  river.  Then  you  had  your  Act  of  1840  and  your  Act  of  1S58,  and  up  to  the  year 
1858,  and  in  the  course  of  performing  your  work  down  to  that  period,  you  always  pursued  the 
cnirse  which,  as  we  say,  you  were  bound  to  pursue,  of  placing  the  excavated  eami  upon  the 
bulk,  and  further,  besides  placing  it  upon  the  bank,  placing  it  upon  the  foreshore,  and  in  that 
njr  executing  the  operations  which  were  entrusted  to  you.  Now  having  done  that  for  100  years, 
Pailiameat  contracting  for  the  protection  of  landowners  and  others  who  might  be  injured  by  the , 
oecDtion  of  this  great  public  worli^  and  be  entitled  to  compensation,  had  a  right  to  hold  you  to 
tiie  coodition  of  always  continuing  to  perform  your  work  as  you  had  hitherto  begun  it  by  always. 
Mug  up  Hie  space  between  the  old  bank  and  the  river. 

Now,  that  is  one  of  the  most  singular  contentions  conceivable.  If  it  had  been  shewn  to  us 
by  any  Act  of  Parliament  that  there  was  any  clause  whatever,  fettering  those  who  were  executing 
ftis  ^eat  work  to  this  particular  mode  of  proceeding  with  it,  then  it  would  have  been  well  and 
{ood.  But,  on  the  contrary,  we  find  first  of  all  that  which,  even  if  it  be  construed  as  an 
(Migation,  and  not  as  a  power,  is  something  entirely  different  from  this  alleged  mod^  which  it 
is  supposed  the  Trustees  were  to  be  compelled  to  adopt — something  which  does  not  say  a  single 
vord  about  filling  up  the  foreshore,  but  on  the  contrary  deals  with  jetties,  which  supposes  that 
the  foreshore  will  cease  to  exist,  or  will  be^  annihilated  by  the  simple  operation  of  filling  up. 
Further  than  that,  you  find  clauses  carefully  protecting  the  rights  of  the  riparian  proprietors  with 
teference  to  the  necessary  distance  (for  necessary  it  would  be  in  execution  of  this  work)  of  the 
space  between  the  mid-channel  and  the  bank.  They  say  there  are  those  who  may  by  this 
operation  (if  a  maddy  space  should  be  interjected  between  them  and  the  river)  be  cut  ofT  from 
free  communication  with  the  river,  and  care  shall  be  taken  to  make  roads  along  the  jetties  which 
are  still  supposed  to  exist,  but  the  existence  of  which  would  be  impossible  if  the  space  were  made 
between  the  bank  and  the  channel,  and  therefore  roads  are  to  be  made  for  free  access.  Now, 
one  thing  can  be  more  plain  than  another,  it  is  plain  not  only  that  Parliament  never  thought 
it  i^t  to  force  upon  the  Trustees  this  method  of  proceeding,  nor  intended  to  force  it  upon  them, 
Int  that  it  never  dreamt  of  its  being  doie,  and  that  the  Act  contemplated  a  totally  different  mode 
flCqieiation  which  has  been  adopted,  and  which  has  in  fact  been  done  since  1858. 

Now,  having  commented  upon  the  clause  as  it  stood  in  the  Act  of  1769,  which  Act  in  truth 
bu  been  rep^ed,  it  only  remains  to  examine  whether  there  is  any  difference  in  favour  of  the 
qipdhnt  in  the  Act  which  is  now  the  governing  Act,  namely,  the  Act  of  1858,  which  repealed 
ne  former  Acts,  but  which  in  the  76th  clause  summarized,  as  it  were,  the  powers  contained  in 
fanner  Acts  by  bringing  them  all  into  one  section,  which  is  in  this  language.  The  other  Acts 
baring  all  been  repealed,  except  as  they  might  be  saved,  the  76th  section  of  the  Act  of  1 858  says, 
"nbject  to  the  provision  of  this  Act,  and  of  any  agreements  authorized  or  confirmed  by  the 
Kdied  Acts  or  this  Act,  and  to  the  provisions  and  declarations  of  any  conveyance  granted  to  the 
Oyde  Trustees,  the  undertaking  of  the  trustees  shall,  in  terms  of  the  recited  Acts,  consist  of  the 
deepening,  straightening,  enlarging,  widening,  or  confining,  dredging,  scouring,  improving,  and 
(leasing  the  river  and  harbour  until  a  depth  of  at  least  17  feet  at  neap  tides  has  been  attained 
jn  every  part  thereof," — except  as  to  the  particular  depth,  I  believe  that  the  words  are  almost 
•ikntical  with  those  of  the  former  Act, — "the  altering,  directing,  or  making  the  channel  of  the 
rircr  through  any  land,  soil,  or  ground,  part  of  the  present  or  former  course  or  bed  of  the  river, 
^  forming  and  erecting  on  both  sides  of  the  river  of  such  jetties,  banks,  walls,  sluices,  and 
^wks,  and  such  fences  tor  making,  securing,  continuing,  and  maintaining  the  channel  of  the 
within  proper  bounds  as  the  Trustees  shall  think  necessary,  the  digging  or  cutting  the  soil 
or  banks  of  toe  river  or  bed  Aereof,  and  laying  the  same  upon  the  most  convenient  banks  of  the 
liver*  (a  nmple  repetition).  Then  eome  c^dier  powers  which  are  not  unimpntant,—  "the 
(^sii^,  scouring,  and  opening  any  other  streams,  brooks,  or  water  courses  which  foil  into  the 
finr,  and  the  digging  and  cutting  the  bsmks  of  the  same  for  improving  the  navigation  of  the 
fi^i  thedi^ng,  cutting,^  removmg,  carrying  away  and  using  such  earth,  gravel,  stones,  and 
materials  in,  upon,  or  out  of  the  said  land,  soil,  or  ground,  as  the  Trustees  shall  think  fit, 
^er  for  improving  the  navigable  channel  of  the  river,  or  for  bringing  in  any  other  streams, 
wwfcs,  or  water-courses  to  the  river,*'  and  so  on. 

Now  here,  in  addition  to  that  clause  upon  which  an  ambiguity  was  attempted  to  be  raised, 
(ahhougb  none  I  think  could  ever  occur  in  any  reasonable  mind,)  in  addition  to  that  clause  which 
ays,  that  you  may  remove  the  earth  and  place  it  upon  the  banks,  there  is  this  clause,  "  the  dig- 
pi>g)  cutting,  removing,  carrying  away,  and  using  such  earth,  gravel,  stones,  and  other  materials 
^  upw,  or  out  of  the  said  land,  soil,  or  ground  as  the  trustees  shall  think  fit  either  for  improving 
4e  navigable  channel  of  the  river,"  or  otherwise.  There  seems  tome  to  be  here  the  fullest 
Pwsible  words,  so  large  as  to  place  the  matter  beyond  any  imaginable  controversy.  They  may 
%i  they  may  cut,  they  may  remove,  and  they  may  use,  if  they  think  fit,  this  earth  from  the  bed 
<n  the  river.  Mr.  Pearson  laid  hold  tA  the  word  "  using,"  and  said  that  they  must  make  some 
tue  of  it,  and  that  it  must  be  used  in  some  way  or  other  in  improving  the  navigable  channel  of 
tbe  river,  and  so  on,  and  both  he  and  Mr.  Balfbnr  (who  addressed  us  in  a  very  able  argument) 
**)<)i  that,  inasmuch  as  persons  who  are  entitled  to  remove  rocks  from  the  bed  of  the  river  are 
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not  entitled  to  sell  it,  and  to  make  a  profit  of  it  in  the  iray  of  ballast,  (for  which  be  asti  an 
authority,)  so  in  the  same  way  the  Trustees  here,  whose  object-it  was  to  unprot'e  the  river,  could 
not  be  entitled  to  take  the  earth  and,  because  it  was  found  the  most  advaotagousmethodofdi^ns- 
ing  of  it  on  their  part,  instead  of  incurring  the  expaise  of  removing  it  to  ^e  banks,  to  dischu^ 
it  mto  the  sea  in  the  manner  which  is  here  described.  1  apprehend  that  &stt  illustzation  entucl; 
foils  in  the  most  material  point,  viz.  as  to  whether  or  not  any  fvofiubleusewas  madeof  itwfaidi 
the  Trustees  were  not  entitled  to  receive.  It  would  be  quite  a  different  contest  if  we  lud  ilie 
^Trustees  of  the  River  Clyde  insisting  upon  their  rigbtito  sell  this  eartfa^and  to  mak^a^nvfit  of  k. 
'That  is  not  the  case  with  which  we  have  here  to  deal,  but  here  the  power  isgivenin  ifaeunqikM 
and  largest  form  of  removing  any  soil  from  the  sides  or  the  bed  of  the  river. 

Now,  on  looking  at  the  Brst  conclusion,  it  will  be  seen,  that  there  is  nothing  in  these  daoses 
upon  which  it  can  be  founded ;  there  is  nothing  to  justify  the  fastening  upon  the  Trustees  of  die 
duty  which  is  attempted  to  be  fastened  upon  them  by  the  first  conclusion  ;  and  as  rqganls  tbe 
attempt  to  set  up  a  course  of  usage  binding  upon  these  parties  and  fettering  them  for  all  time 
hereafter,  because  they  must  be  supposed  to  have  misled  the  public  by  the  course  accordiDgio 
which  they  have  carried  on  their  works  hitherto,  that  appears  to  me  to  be  an  entirely  UDtemble 
conclusion  ;  and  I  therefore  think  that  the  Court  was  right  in  rejecting  that  first  conclusiot  of  die 
summons  of  declarator. 

But  as  regards  the  alternative  of  that  conclusion,  namely,  that,  at  all  events,  tbe  Tnisuesatc 
bound  to  raise  the  space  so  as  to  prevent  a  nuisance  to  the  proprietor,  the  case  stands  siqilT 
Uius.  If  they  are  not  bound  to  ml  up  the  space,  as  I  think  they  clearly  are  not  boond  taio, 
then  the  nuisance,  whatever  it  may  be,  is  only  a  necessary  coaseauence  of  the  lawful  acts  itf  Ae 
IVustees.  It  is  nowhere  alleged,  with  the  exception  of  this  alleged  duty  of  placing  the  earth  opoR 
the  bank,  that  the  Trustees  have  unlawfully  executed  their  works.  And  therefore  the  nmsamx, 
whatever  it  may  be,  has  simply  arisen  as  a  necessary  consequence  of  their  doii^  that  which  tlier 
are  entitled  to  do  in  the  course  of  their  proceedings  under  tbe  Act,  and  it  is  not  a  naisaoa  ibr 
which  the  pursuer  can  get  redress  either  m  one  form  or  in  another. 

Now  the  observations  which  I  have  made  upon  the  first  conclusion  in  the  summons  go  to  tbe 
root  of  the  whole  proceeding,  including  the  proceeding  of  suspension  and  interdict,  because  there 
the  appellant's  claim  is  ftmnded  upon  very  much  the  same  kind  of  reasoning  as  to  this  cooise 
of  proceeding,  for  which  he  contends,  being  a  duty  and  not  a  power ;  and  it  is  said,  that  this  being 
a  duty  and  not  a  power,  they  therefore  cannot  take  this  earth  down  the  river  and  discharge  it  into 
the  sea,  but  they  are  bound  to  lay  it  upon  tbe  banks.  But  if  the  substratum  of  that  conunooo 
fails,  and  if  the  Trustees  are  not  bound  to  lay  it  upon  tbe  banks,  then  I  apprehend  that  that  a 
nothing  to  prevent  their  pursuing  the  course  which  they  have  pursued,  <»  bUcing  it  down  ^ 
river  and  depositing  it  there. 

I  might  remark  in  passing  that  if  anything  were  wanted  beyond  the  phraseology  of  the  Act  a 
Parliament  itself,  to  shew,  that  this  is  Ute  proper  construction  as  the  words  actually  stand,  it  e 
worth  while  to  notice,  that  the  Trustees  may  scour  the  river ;  that  is  to  say,  there  is  no  tort « 
operation  which  they  may  not  perform  in  the  way  of  scouring  by  water  power,  or  otberwe 
loosening  the  gravel  and  the  rock  in  the  river,  and  then  leaving  the  scouring  power  of  the  ntcr 
to  carry  it  away,  or  constructing  an  artificial  backwater  which  would  increase  that  natural  po«v 
and  sweep  away  at  once  the  whole  obstruction  in  the  bed  of  the  river  down  to  the  lea,  instead  tt 
tbe  operation  of  raising  it  into  boats  and  carrying  it  down  and  discharging  it  there,  h  is 
supposed,  that  although  these  large  scouring  powers  are  granted,  yet  that  evoy  slupload  vhich 
the  Trustees  raised  by  their  steam  dredging  machine  they  would  be  obliged  to  take  and  put  up^ 
somebody's  land,  whether  it  was  wanted  or  not,  so  long  as  it  was  conveniokt  to  pat  it  thert^  ^ 
that  they  were  not  to  be  allowed  to  take  it  to  the  river's  mouth  and  deposit  it  tlwre  as  tbef 
done, 

I  think,  therefore,  so  far  as  regards  the  whole  question  of  the  first  conclusion  in  the  snmnioes 
and  the  suspension  and  interdict,  the  case  is  very  plain,  and  upon  that  part  of  the  case 
thoug[ht  it  unnecessary  to  hear  tbe  other  side,  or  the  reply.   We  heard  the  other  side  npon  «* 
question  of  the  second  conclusion,  which  is  apparently  open  to  a  few  mtare  difficulties  at  fiis^  (x" 
which  in  substance,  I  think,  when  the  case  comes  to  be  considned,  is  not  open  to  anf 
doubt  or  difficulty. 

Now  that  second  conclusion  is  more  confined  in  its  operation  ;  it  does  not  lequiie  this  a>p' 
ordinarv  operation  of  raising  up  all  the  space  between  the  channel  and  the  banks, 
required  in  the  first  conclusion.    It  is— That  it  should  be  declared,  that  the  defenders  are  iniw 
to  repair  all  damage  done  to  the  pursuer's  lands  of  Erskine,  and  so  on,  and  to  the  banks  of  thes" 
lands  adjoining  the  said  river,  where  the  river  has  encroached  on  or  c^herwise  injured  or  iop^ 
ously  afiected  the  said  lands  and  banks  by  or  in  consequence  of  tbe  operations  or  the  defeod^ 
in  and  upon  the  bed  of  the  river  Qyde.    Now,  stopping  there,  clearly  the  appellant  would 
have  any  right  of  relief  in  a  proceeding  of  this  kind.    If  he  had  any  right  of  relief  at  all  Id 
to  injury  done  to  his  lands  and  banks  by  or  in  consequence  of  t&  operations  of  tbe  Oj* 
Trustees,  it  would  be  under  the  Act  by  a  diSerent  proceeding— I  think  before  the  Sheriff  iw" 
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titnte,— that  being  the  mode  pointed  out  by  the  Act  of  Parliament.  It  would  be  id  the  ordinary 
oorse  of  proceeding  by  way  of  action.  He  does  not  here  allege,  that  there  is  anything  unlawfiU 
a  the  operations,  for  he  proceeds  to  say,  that  the  operations  are  under  these  various  Acts, 
teinQing  with  the  Act  of  1 858,  and  going  back  to  the  former  Acts. 

Then  he  says — "and  to  restore  and  to  ,niake  up  such  part  of  the  pursaer's  lands  as  have 
eeo  Hashed  away  by  said  operations,  and  further,  it  ought  to  be  found  and  declared,  the 
lefmdos  are  bound  to  uphold  and  protect  the  land  and  banks  of  the  pursuer's  said  properties, 
irer  and  adjoining  the  said  river,  from  all  injury  and  damage  arising  or  which  may  arise  from 
he  past  or  hiture  operations  of  the  defenders  and  their  predecessors  aforesaid,  in  and  upon  the 
ifcr  Qyde,  and  banks  thereof,  and  that  by  performing  such  operations  on  the  said  Jands  and 
auks  as  shall  be  necessary,  in  order  to  pevent  such  injury  and  damage  to  the  pursaer's  said 
mds.  And  the  defenders  accordingly  ought  and  should  De  decerned  and  ordained  to  repair  the 
ijury  and  damage." 

Now  the  first  part  of  that  clause,  as  I  said  before,  clearly  is  not  anything  in  respect  of  which 
1  course  of  proceeding  such  as  has  here  been  adopted  would  have  been  justified.  But,  with 
egard  to  the  second  part,  more  particularly,  it  seemed  ta  some  of  your  Lordships  and  to  myself 
ti  one  to  which  some  answer  was  required.  Because  the  argument  of  the  appellant  was  this : 
Cbere  was  a  certain  duty  which  by  the  Act  you  were  obliged  to  perform  ;  with  that  duty  you 
me  not  complied,  and  it  there  be  either  a  malfeasance  contrary  to  the  powers  of  the  Act,  or  a 
HoFeasance  aa:<nding  to  the  obligations  and  the  duties  imposed  by  the  Act^  that  I  apinrdimd 
5  a  proper  subject  for  an  action,  Mcause  it  is  not  a  matter  for  which  is  sought  in  respect 

i  the  CMisequence  of  lawful  operations  imder  the  Act  which  would  have  to  be  recovered 
ntder  the  Act  alone,  but  it  is  a  relief  which  is  sought  in  respea  of  a  breach  of  the  duty  which 
Ae  Legislature  has  imposed  upon  the  Trustees,  and  the  case  was  put  thus  :  It  was  said  by 
dK  tf^wllants :  By  clause  13  of  the  Act  of  1758,  the  original  Act,  there  is  a  duty  imposed 
VjfXi  you  of  this  description  ;  With  reference  to  the  banks,  it  is  enacted,  "  that  if  the  Magistrates 
ttd  Council,  or  their  successors,  shall  by  any  means  raise  the  water  in  the  river  Clyde  atx)ve  its 
ucient  and  usual  height,  whereby  the  adjacent  lands  or  hereditaments  may  be  more  liable  to  be 
werflowed  or  damaged  than  they  have  formerly  been,  that  then  the  said  Magistrates  and  Council, 
ud  their  successors,  shall,  at  their  own  proper  costs  and  charges,  cause  the  banks  of  the  said 
ri»cr  to  be  proportionably  raised  and  strengthened  in  all  places  where  need  shall  require,  and  that 
tiic  said  banks  shall  be  able  and  sufficient  to  contain  the  waters  at  such  their  height :  and  alat^ 
Aall  from  time  to  time  maintain  and  repair  the  said  banks  as  often  as  occasion  shall  require ; 
nd  then  as  to  any  loss  or  damage,  it  was  to  be  ascertained  under  the  powers  of  the  Act. 

Now  that  clause  does,  I  apprehend,  distinctly  enact,  that  where  the  water  is  raised,  so  that  there 
niy  happen  to  be  a  greater  risk  of  overflow  or  an  actual  overflow  by  reason  of  the  raising  of  the 
linr  through  the  operations  of  the  Trustees,  they  shall  from  tune  to  time  be  called  upon  to  repair 
md  streDgthcn  the  banks,  sons  to  oiable  the  banks  to  bear  the  increased  pressures  the  increued 
nsk  of  overflow. 

Now  that  being  so,  the  appellant's  case  was  this :  "  I  have  averred  in  my  ccmdescendence 
wun  arismg  from  your  neglect  to  observe  this  duty.  I  have  averred  that  damage  has  arisen 
"om  me  water  being  raised."   This  is  what  he  ought  to  have  averred  simpiiciier.    If  he  wished 

foapd  upcm  it  he  ought  to  have  averred  :  "  The  water  having  been  raised  by  means  of  your 
l^ruions  under  this  Act  (those  are  the  terms  of  this  clause)  to  an  extent  which  has  rendered  the 
wib  weak,  and  incapable  of  bearing  the  increased  [H^ssure,  and  subject  to  overflow,  you  were 
wiind  therefore  to  raise  and  strengthen  them  ;  but  that  you  have  not  done."  That  should  have 
Ken  his  form  of  proceeding,  and  he  should  have  averred  it  under  that  Act,  or  tmder  such  Acts 
■s  may  incorporate  and  continue  that  provision. 

Now  the  first  observation  to  be  made  is  this  :  Waiving  for  a  moment  the  question,  whether 
wM  clause  is  continued  down  to  1840,  which  I  rather  think,  if  it  were  necessary  to  go  minutely 
j*o  it,  would  be  found  to  be  so — I  think  that  that  clause  in  its  full  effect  is  continued  down  to  and 
^'  the  Act  of  184a  I  think  it  is  equally  clear,  that  that  clause  had  no  effect  upon  any  operation 
'Jjch  might  take  place  under  the  Act  of  1858,  because  under  the  Act  of  1858  all  the  previous 
^ueinthe  first  place  repealed ;  but  there  isa  special  saving  in  clause 44,  which  istothiseffisct, 
"notwithstanding  the  repeal  dt  the  recited  Acts,  and  except  only  as  is  by  this  Act  otherwise 
'^'P'nsly  provided,  everything  done  or  suffered  under  the  recited  Acts  shall  be  as  vaUd  as  if  the 
^  were  not  repealed,  and  the  repeal  thereof  and  this  Act  respectively  shall  accordingly  be 
^ject  and  without  prejudice  to  everything  so  done  or  suffered,"  (that  is,  done  or  suffered  uoder 
^  recited  Acts,)  "and  to  all  rights,  liabilities,  claims,  and  demands,  both  present  and  future, 
*'uch,  if  the  recited  Acts  were  not  repealed  and  this  Act  -wect  not  passed,  would  be  incident  to 
*  consequent  on  any  and  everjihing  so  done  or  suffered,"  (that  is,  everytlui^  done  or  suffered 
the  recited  Acts,)  *'  and  with  respect  to  all  such  rights,  lialnlities,  claims,  or  demands  which 
i>PKt  tx  should  or  might  affect  the  Clyde  Trustees,  the  Trustees  shall  represent  the  Dyde 
trustees,"  and  so  on. 

"ov  1  vprehend,  that  the  true  force  and  effect  of  that  section  is  clearly  this.  As  regards  any- 
II.  .  6  E 
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thing  done  under  the  previous  Acts,  and  all  conse<^uence5  which  have  at  present  occurred  orvludi 
may  hereafter  occur,  of  acts  done  under  the  recited  Acts,  everything  which  shall  have  been  so 
done,  and  every  duty  which  shall  have  arisen  in  consequence  of  acts  so  done,  shall  remain  in 
force  and  operation  just  as  If  the  Acts  had  not  been  repealed,  but  in  all  other  respects  they  are 
rq>ealed.  Tlierefore,  in  other  words,  if  down  to  1&40  any  of  the  opeiatiuu  of  the  Trustees  had 
occasioned  this  damage  which  is  sought  to  be  remedied  by  the  second  portitm  of  die  seooad 
cmdusion  of  the  simimons,  althoorii  that  damage  is  not  discovered  until  after  thepassng  of  die 
Act  of  1858  and  is  in  that  sense  a  future  damage,  yet  if  it  be  traceable  to  the  opoatkms  of  ike 
previous  Acts  down  to  the  Act  of  1 840,  the  duty  woidd  arise  of  repairing  the  banks,  uid  conseqacDtly 
placing  matters  in  the  ccmdttion  in  which  by  the  recited  Acts  the  Trustees  would  be  bcnnd  to 

Elace  them.  But  unfortunately  (and  when  1  say  unfbrtuna^y,  probably  the  appellant  cooid  not 
ave  averred  his  case  consistentfy  with  ^ct  in  any  other  way)  the  appeUant  has  been  compdkd 
to  place  his  case  in  this  way,  not  saying  in  his  condescendence,  stn^lidter  :  "under  ud  Irr 
virtue  of  the  Acts  anterior  to  1858,  you  have  so  raised  the  water  and  placed  it  in  such  a  posidoB 
that  an  overflow  toolc  place  in  my  lands,  or  my  banks  were  washed  away  or  interfered  vilh  in 
such  a  manner  that  you  were  bound  to  strengthen  and  support  them."  That  is  not  tlx  case 
which  he  has  made,  but  he  has  made  a  case  of  a  mixed  character,  so  mixed  that  it  aiqieais  to  me 
to  be  utterly  impossible  to  separate  the  component  causes  which  produce  the  joint  effect  He 
says  in  other  words  this  (I  need  hardly  read  the  detuls  in  the  condescendence)  :  Yon  tan 
executed  a  series  of  operations  under  all  your  Acts  of  Parliament,  by  virtue  of  which  tlie  *m 
has  been  raised,  making  no  distinction  in  that  part  of  the  case  between  anything  dooe  antericr, 
and  anything  done  subsequent,  to  the  year  1858.  But  further  than  tha^  1m  almost  exclodts  (1 
find  that  it  is  not  entirely  excloded,  bat  he  does  use  language  which  tends  in  every  way  » exckide) 
umhiiu  done  prior  to  1858.  The  wording  of  the  stmimons  is  very  remaiicable.  First,  he 
"  The  eflect  of  the  various  operations  aboro  referred  to,  (which  are  openttons  under  all  the  AitO 
combined  with  the  use  of  the  river  in  the  navigation  thereof,  (which  refers  to  the  steam  Ixpib 
which  he  is  about  to  mention,)  now  rendered  practicable  for  large  vessels,  and  more  espeoaUT 
steam  vessels  which  occasion  a  great  surge,  is,  that  while  the  navigation  the  river  has  Ims 
neatly  improved,  the  pursuer's  properties  on  its  banks  had  been  seriously  washed  and  isjund" 
Then  he  says — **  The  Trustees  for  the  time  carrying  on  the  said  operations  have,  until  urectst 
date,  prevented  the  very  serious  injury  which  otherwise  would  have  resulted  to  the  banks  of  tbe 
pursuers,  by  causing  the  river  banks  to  be  raised,  repaired,  and  strengthened,"  (just  vbai  dief 
were  bound  to  do,)  "  and-to  be  maintained  at  certain  parts,  at  which  it  was  apparent  that  injnrv 
was  taking  place  or  threatening  to  occur.  This  course  was  followed  to  some  extent  down  lodie 
year  1S58.  The  present  defenders  have,  however,  given  the  pursuers  to  understand,  tbatdieyilo 
not  now  consider  themselves  bound  to  repair  the  river  banks  on  their  property,  or  to  iq^uild  and 
maintain  the  same  against  damage  produced  by  their  operations  ; "  and  in  that  I  iq^rdia>d 
they  would  be  justified,  that  is  to  say,  that  after  1858,  as  r^[arded  further  operations,  and  ai? 
consequences  of  further  operations,  for  some  reastm  or  other  the  Legislature  did  nst  thislEit 
necessary  to  impose  this  same  duty  and  obligation,  and  tiwrefore  It  is  not  unreasonable,  dut  A? 
should  have  told  the  appellant,  as  he  says  they  did,  that  diey  did  not  consider  dierasdves  fnrtba 
liable  to  this  in  th«r  other  <^ierations.  In  other  words,  be  says,  diey  have  to  some  extent  dose 
all  that  could  be  wished  down  to  1858,  but  he  says  further  than  that :  The  operatioDs  which  1 
complain  of,  and  which  have  created  all  this  injury  to  my  property,  are  conjoint  operations,  fros 
the  very  first  <q>erati<Hi  of  these  Acts  down  to  the  present  time.  Thereuire  he  mixes  op  Uie 
question  of  what  happened  before  1858  with  what  exists  now  13  years  later. 

He  further  says,  that  the  washing  of  the  steamboats  has  had  scmiething  to  do  with  it  As  to 
the  washing  of  the  steamboats,  I  cannot  imagine  that  anybody  would  have  contended,  that  becuee 
river  craft  of  a  much  latter  description  would  be  enabled  to  come  up  tbe  river  by  means  of  these 
imfHOvements,  steamers  with  large  paddle  wheels  which  might  do  injury  to  the  banks,  tberenedy 
for  that  injury  would  have  to  be  sought,  not  against  the  parties  who  had  dwe  tbe  damsgt^ri^ 
the  owners  of  the  boats,  but  against  the  Trustees  who  had  improved  the  river.  TbacftrtJ 
apprehend,  that  the  appellant  has  here  thrown  together,  in  what  one  of  the  learned  Judges  vs 
called  an  omnium  gatturum  clause,  a  vast  amount  of  injuries,  a  large  proportion  of  «4uch  pnhu? 
occurred  before  1858,  and  if  no  remedy  f«r  them  was  given  before  1858  there  is  no  further  grier- 
ance.  He  has  thrown  ttwether  grievances  before  1858  widi  grievances  after  1858 ;  he  has  dnon 
together  injuries  caused  by  the  rising  of  the  water  vrith  injuries  caused  by  die  paddles  of  the 
steamboat^  and  in  respect  of  all  this  he  sedu  the  relief  described  under  the  second  condsMS 
of  the  sumnums.  I  apprehend,  that  in  this  state  of  circumstances  he  has  only  himself  n  bluae, 
if  instead  of  framing  his  course  by  one  simple  declaration  (if  the  facts  would  admit  of  it)n« 
damage  has  accrued,  ^ich  the  Act  of  1858  contemplated  as  likely  to  aorrue,  and  that  '^^^ 
the  banks  ought  to  be  repaured  by  the  River  Trustees,— 4ie  has  put  the  whole  togetber  in  a  cdonsn 
fotm,  which  admits  of  no  possibility  d[  separation,  and  on  account  of  which  his  whole  dainv> 
relief  must  fiuL 
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I  apprehend,  therefore,  that  we  have  no  other  course  than  to  affirm  the  Interiocutors  here 
compuined  of,  and  to  dismiss  the  appeal  with  costs. 

Lord  Chelmsford.— My  Lords,  after  the  ftdl  consideration  of  this  case  by  my  noUe  and 
learned  friend,  agreeing  as  I  do  entirely  in  the  conclusion  at  vhich  he  has  arrived,  I  shall  not 
dunk  it  necessary  to  trouble  your  Lordships  widi  many  observations. 

The  first  head  of  the  declaratory  conclusions  in  the  summons  of  declarator  is  founded,  as  we 
were  told  by  the  learned  counsel  for  the  appellant,  upon  the  3d  section  of  the  Act  of  1769,  and 
die  76th  section  of  the  Act  of  1858,  by  which,  it  was  contended  by  them,  a  duty  was  imposed 
upon  the  Trustees  of  the  Clyde  Navigation  to  lay  the  soil,  and  sand,  and  graveL  which  were 
taken  out  of  the  bed  of  the  river  Clyde  in  the  course  of  their  operations,  on  the  banks  most  con- 
venient for  the  purpose.  Now  I  certainly  entertain  very  considerable  doubt  whether  the  first 
head  of  the  declaratory  conclusions  aptly  raise  that  question,  because  it  is  in  these  terms  :  "  That 
it  oi^t  and  should  be  found  and  declared,  that  the  defenders  are  bound  to  make  up  and  raise 
by  means  of  the  soil  obtained  by  them  in  digging,  cutting,  and  excavating  the  bed  or  banks  of 
tiie  river  Clyde  or  dredging  the  bed  thereof,  or  by  other  matenal  to  be  supplied  by  them,"  (I 
my  say  in  passin|:,  that  I  think  that  those  words  might  be  rejected,)  "  the  whole  space,  gronnd, 
and  f(»eshoK:,  which  lie  below  the  tine  of  high  water  of  spring  tides  and  die  pursuer's  buids  and 
estates;"  Nov  it  appears  to  me,  that  there  is  a  disdnction  between  the  banks  and  the  foreshore, 
snd  that  this  form  or  words  merely  requires  a  declaration,  that  they  were  bound  to  lay  the  soil, 
sand,  and  gravel  upon  the  foreshore.  Bat  assuming,  that  the  appellant's  counsel  were  right  in 
sajriog,  that  there  is  no  distinction  between  the  fore^cHre  and  the  banks,  then  the  question  arises, 
whether  there-was  a  duty  imposed  upon  the  Trustees,  and  not  a  mere  power  conferred  upon  them 
to  exercise  their  discretion,  with  regard  to  depositing  the  material  upon  the  banks. 

At  the  close  of  the  appellant's  argument  your  Lordships  intimated  an  opinion,  that  you  were 
ndsfied  this  was  a  mere  power,  and  not  an  obligation  imposed  upon  the  Trustees ;  and  upon  that 
subject  I  apprehend  there  can  be  very  little  doubt,  that,  as  far  as  regards  the  3d  section  of  the  Act  of 
I7^>t  was  a  mere  power  which  was  given  to  the  Trustees, and  not  an  obligation  imposed  upon  them. 
For  it  is  enacted  by  that  section,  mat  the  Trustees  "  shall  be,  and  they  are  hereby  empowered 
ad  authorized,  and  sh^U  have  full  power  and  liberty  from  time  to  time,  and  at  all  times  hereafter," 
uiongst  other  things,  to  dig  or  cut  the  soil,  ground,  or  banks  of  the  said  river,  and  soil,  sand,  or 
mvelin  the  bed  thereof,  and  to  lay  the  same  upon  the  most  convenient  banks  of  the  said  river. 
Now  I  think  there  can  be  no  doubt  whatever,  tiiat  those  words,  "  th^  are  hereby  empowered 
ttd  uithorised,  and  shall  have  full  power  and  liberty,'  override  the  whole  of  this  section,  and 
Ksder  it  dlKretionary  with  them  eiAer  to  exercise  this  power  or  to  abstain  from  exercising  it. 

Bat  it  has  been  said  by  Mr.  Pearson,  that  for  one  hundred  years,  down  to  the  year  185S,  the 
l^ttstees  had  pursued  a  particular  plan  of  operations,  and  that  they  had  thereby  construed  tiie 
by  what  is  called  contemporaneous  exposition,  and  that  therefore  they  were  bound  in  future  to 
pitrsiie  that  plan.  Now  it  must  be  observed,  in  the  first  place,  that  the  principle  of  conttmporoMta 
txposiih  in  the  interpretation  of  Statutes,  applies  only  to  cases  where  the  words  of  the  Act  are 
UDbimious.  But  here  there  is  no  ambi^ity  whatever.  The  words  are  as  clear  as  anything  can 
possibly  be  ;  it  is  a  mere  power  which  is  conferred  upon  the  Trustees  and  not  a  duty  imposed 
1^  them,  and  no  length  of  time  during  which  the  Trustees  have  been  working  under  this  power, 
t  ^scretion  accompan)in^  their  acts  tnroughout,  from  the  beginning  down  to  the  end,  could 
possibly  convert  a  permissive  power  into  a  compulsory  obligation. 

Bnt  then  Mr.  Pearson  says,  that  this  course  having  been  pursued  for  a  great  length  of  time, 
>^ly  one  hundred  years,  down  to  the  year  1858,  the  Legislature  must  have  been  aware  of  that 
and  must  have  intended  by  the  Act  of  1 858  to  confirm  that  course  of  proceeding  for  all  fature 
^M.  Now  when  we  consider  that  the  Legislature  must  have  been  aware,  that  the  Trustees  had 
■Kn  all  that  time  exercising  a  discretionary  power,  it  would  be  a  most  extraordinary  conclusion 
tourive  at,  that  the  Legislattire  intended  to  take  away  from  them  that  discretitai  for  the  future, 
aad  to  ompel  tbem  to  act  accwdine  to  a  course  of  proceeding,  which  they  by  prderence  merely 
■t  thdr  own  discretion  bad  adopted  during  the  preceding  time.   Now  the  words  of  fat  76th 
ttction  do  not  justify  in  any  way  the  ailment  contended  for,  becatise  it  is  quite  clear,  this  being 
a  consolidation  Act,  that  the  70th  section  is  a  mere  description  of  what  were  the  powers  which 
^  conferred  upon  the  Trustees  by  the  previous  Acts,  and  amongst  others,  that  their  power 
die  former  Acts  was   the  digpng  or  catting  the  soil  or  banks  of  the  river,  or  bed  Aereof, 
*»d  laying  the  same  upon  the  most  convenient  lianks  of  the  river."    It  seems  to  me  to  be 
?°[KCtly  dear,  therefore,  that  the  Legislature  did  not  turn  that,  which  was  a  mere  power  daring 
vhole  time  previously  to  the  passing  of  the  Act,  into  an  oUigation  upon  the  Trustees,  or;change 
«»  character  in  any  respect. 
Therefore,  I  am  clearly  of  opinion,  that  the  appellant  is  not  entitled  to  the  declaratioa  which 

for  under  the  first  head  of  his  declaratory  conclusions, 
with  regard  to  the  second  declaratory  conclusion,  that  is  founded  on  the  13th  section  of  the 
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Act  of  1758,  vhich  provides,  that  m  case  "  the  Magistrates  and  Council  or  their  successors  shaB, 
in  pursuance  of  the  powers  in  this  Act  given,  by  any  means  raise  the  water  in  the  said  river  ot 
Clyde  above  its  andent  and  usual  height,  whereby  the  adjacent  lands  or  hereditaments  may  be 
more  liable  to  be  overflown  or  damaged  than  they  have  formerly  been,  that  then  the  said  Ma^s- 
trates  and  Council  and  their  successors,  shall,  at  their  own  proper  costs  and  chaiges,  cau-^  the 
banks  Of  the  said  river  to  be  proportionably  raised  and  strengthened  in  all  places  where  need 
shall  require,  so  that  the  new  banks  shall  be  able  and  sufficient  to  contain  the  waters  at  sach 
their  raised  height,  and  also  shall,  fiom  time  to  time,  maintain  and  repair  the  said  banks." 

Now  it  is  to  be  observed,  that  the  remedy  which  is  given  for  any  breach  of  duty  under  this 
section  is  by  compensation,  recompense,  and  satisfaction,  to  be  obtained  before  the  Sheriff 
Depute  ;  but  it  was  argued  by  Mr.  Pearson,  and  perhaps  correctly  argued,  that  this  applies  to  any 
loss  or  damage  which  arises  from  any  acts  done  by  the  Trustees,  and  that  where  it  is  an  omission 
of  duty,  there  the  compensation  clause  is  not  applicable.  I  think  that  possibly  he  may  be  right 
in  the  argument  which  he  has  addressed  to  us  on  that  point.  But  with  regard  to  this  conchinoa 
itself,  it  appears  to  me  certainly  not  to  hit  the  exact  point,  which  depends  upon  this  13th  section 
of  the  Act  of  1758,  because  it  says,  "  that  the  defenders  are  bound  to  repair  all  damage  done  to 
the  pursuer's  lands  of  Erskine,"  and  so  on,  "and  to  the  banks  of  the  said  lands  adjoining  the 
river  where  the  river  has  encroached  on  or  otherwise  injured  or  injuriously  affected  the  landsand 
banks,"  and,  "  that  the  defenders  are  bound  to  uphold  and  protect  the  land  and  banks  of  the 
pursuer^  (Voperties,  in  or  adjoining  the  river,  from  all  injury  and  damage  arising  or  which  may 
arise  from  the  past  or  future  operations  of  the  defenders  and  their  predecessors  aforesaid 
upon  tlM  river  Clyde,  and  banks  thereof,*'  and  so  on. 

Now  the  appeUant  certainly  has  not  pointed  this  conclusion  to  the  specific  grievance  which  is 
provided  for  under  the  13th  section  of  the  Act  of  1758,  nor  has  he  anywhere  in  his  condescend- 
ence given  such  definite  and  pointed  conclusions  as  to  the  nature  of  the  grievance  of  which  he 
complains  as  to  warrant  him  m  saying  that  he  has  so  clearly,  as  I  think  he  ought  to  have  done, 
explained  what  is  the  nature  of  the  case  which  he  meant  to  prefer. 

In  the  condescendence  he  says  :  "  The  surface  of  the  river  throughout  its  course  has  been 
raised  at  high  water  to  a  considerable  extent,  while  the  low  water  line  has  by  the  removal  of 
shoals  and  the  deepening  and  straightening  of  the  navigable  part  of  the  channel,  and  otba 
operations,  been  much  lowered  throughout  the  river' s  course,  and  has  been  lowered  at  least  thrte 
feet  at  Erskine  East  Ferry,"  and  then  he  says :  "  The  effect  of  the  various  operations  above 
referred  to,"  (having  stated  various  operations  which  have  taken  place,)  "combined  with  the  use 
of  the  river  in  the  navigation  thereof  now  rendered  practicable  for  large  vessels,  and  more 
especially  steam  vessels,  which  occasion  a  great  surge,  is,  that  while  the  navigation  of  the  river 
is  greatly  improved,  the  pursuer's  properties  on  its  baiiks  have  been  seriously  washed  and  injured. 
In  consequence  of  these  operations  the  water  in  the  river,  the  great  body  of  which  is  derived 
now  from  the  sea,  strikes  with  greatly  increased  force  and  volume,  and  more  directly,  and  at  a 
higher  as  well  as  at  a  lower  level  than  formerly,  or  than  would  naturally  occur  on  the  pursueA 
lands." 

Now  it  has  been  observed,  that  the  appellant  states,  that  certain  combined  operations  have  hid 
the  prejudicial  effect  of  which  he  complains,  but  that  he  has  not  distinctly  shewn,  that  (supposi^ 
the  other  operations  besides  raising  the  level  of  the  water  had  taken  place)  there  would  have  been 
any  injury  whatever.  Of  course  that  remark  would  not  apply  if  the  question  were  confined  to 
the  obligation  to  raise  the  banks  when  the  level  of  the  river  is  raised,  because  at  all  events  that 
is  an  absolute  obligation  which  is  imposed  upon  the  Trustees,  and  therefore,  even  if  other  causes 
'contributed  to  occasion  damage  or  injury  to  the  appellant's  lands,  still  there  would  be  that  specific 
obligation  which  the  Trustees  would  be  re<juired  to  perform. 

But  there  is  a  much  more  serious  objection  to  this  declaiatory  conclusion, — that  which  arises 
from  the  Act  of  1858.  By  the  3d  clause  of  that  Act  all  the  previous  Acts  are  repealed,  but  the 
44th  section  provides  for  cases  which  had  occurred  prior  to  the  passing  of  that  Act,  in  these 
.words:  "Notwithstanding  the  repeal  of  the  recited  Acts,  and  except  only  as  is  by  this  Act 
otherwise  expressly  provided,  everything  done  or  suffered  under  the  recited  Acts  shall  be  as  valid 
as  if  the  same  were  not  repealed,  and  the  repeal  thereof,  and  this  Act  respectively,  shall  accoid- 
iagly  be  subject  and  without  prejudice  to  everything  so  done  or  suffered,  and  to  all  rigfao, 
liabUities,  daims  and  demands,  both  present  and  future,  which,  if  the  recited  Acts  were  not 
repealed  and  this  Act  were  not  passed,  wouhl  be  incident  to  orconsequent  on  any  and  everythii^ 
so  done  or  suffiered." 

Now  I  have  no  doubt  at  all,  that,  supposing  there  had  been  works  which  had  been  performed 
before  the  passing  of  the  Act  of  1858,  and  after  that  Act  consequential  damage  and  injury  flowed 
A-om  those  wwks,  the  right  of  remedy  for  those  consequences  would  not  be  taken  away  by  tfais 
44th  section.  But  then  I  apprehend,  that  it  would  have  been  necessary  for  the  appellant  ia  his 
'  declaratory  summons  most  distinctly  to  have  stated  that  specific  grievance,  that  althoogli 
the  works  which  had  caused  the  damage  were  commenced  before  the  Act  of  18581,  )*et  tie 
damage  which  was  the  cmsequence  of  diose  vorits  did  not  occur  until  after  the  passing  of  tbe  AcL 
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But  he  appears  to  me  most  distinctly  to  do  the  contrary ;  and  here  I  beg  leave  respectfully  to  difTer 
from  my  noble  and  learned  friend,  because  1  think  it  is  clear,  that  the  statement  on  the  part  of 
the  appellant  excludes  altogether  the  notion  that  there  had  been  any  injury  either  immediate  or 
consequential,  prior  to  the  Act  of  1858.  For  what  does  he  say  ?  "  The  Trustees  for  the  time  carrying 
on  the  said  operations  have,  until  a  recent  date,  prevented  the  very  serious  injury  which  otherwise 
would  have  resulted  to  the  banks  of  the  pursuer's  land  by  causing  the  river  banks  to  be  raised, 
repaired,  and  strengthened,"  and  so  on.  This  course  he  said  was  followed  to  some  extent  down 
to  the  year  185&  He  does  not  deny  that  until  a  very  recent  date  they  have  prevented  all  injury 
to  his  lands ;  but  he  says  :  "  The  present  defenders  have  however  given  the  pursuers  to  under- 
stand, that  they  do  not  now  consider  themsehres  bound  to  repair  the  river  banks  on  tbeir  property." 
Who  are  the  present  defenders  ?  The  Trustees  under  the  Act  of  1 858.  Therefore  it  is  quite  clear, 
that  the  injury  of  vrhich.  he  complains  is  an  injury  arising  from  the  refusal  of  the  Trustees  under 
the  Act  of  1858  to  perform  those  repairs  to  the  t»nks,  and  to  uphold  and  maintain  the  banks  so 
as  to  prevent  injury  to  the  appellant's  lands.  Under  these  circumstances  it  appears  to  me  riiat 
that  conclusion  is  also  not  established,  and  I  agree  with  my  noble  and  learned  friend,  that  these 
interlocutors  ought  to  be  affirmed,  and  the  appeal  dismissed  with  costs. 

Lx>Ri>  CoLOMSAY. — My  I^rds,  with  regard  to  the  first  eondusion  of  this  summons,  I  do  not 
entertain  much  doubt.  As  to  the  breadth  of  that  conclusion  I  think  that  it  may  be  held  very 
fairly  to  reach  the  object  which  the  pursuer  has  in  view,  but  that  by  no  means  settles  the  question 
arising  under  that  conclusion.  The  question  still  is,  whether,  holding  that  conclusion  to  be  as 
broad  as  he  intends  it  to  be.  and  not  to  be  so  restricted  as  nay  noble  and  learned  friend  who  last 
spo^e  would  have  it,  whether,  so  reading  there  is  here  before  us  a  relevant  cause  of  action.  I 
am  humbly  of  opinion  that  there  is  not 

I  have  no  doubt  at  all  as  to  the  construction  of  the  clause  in  the  Act  of  1769,  I  think  that  I 
never  saw  a  clause  which  was  more  clearly  an  empowering  clause,  and  not  an  obligatory  clause. 
It  is  imposubl^  I  think,  to  read  it  in  any  other  view,  ana  the  question  under  this  conclusion  of 
the  summons  is,  whether  that  be  a  sound  view  of  the  clause  as  read  by  itself,  or,  if  it  is  capable 
of  an  ambiguous  construction,  whether  tiiere  are  grounds  for  putting  upon  it  a  Afferent 
construction,  from  that  which  one  is  disposed  to  put  upon  it  on  the  first  reading  of  it  llie 
clause  professes  to  be  an  empowering  clause.  Jt  begins  by  setting  forth,  that  the  magistrates 
and  council  shall  be,  and  they  are  hereby  empowered  and  authorized,  and  shall  have  fuU  power 
and  liberty  from  time  to  time  to  do  certain  things,,  to  make  and  keep  the  river  Qyde  navigable, 
and  for  that  end  to  alter,  direct,  and  make  the  channel  of  the  said  river  through  any  land, 
soil,  or  ground  between  certain  limits,  and  to  make,  set  up,  and  direct  on  both  sides  of  the  said 
river,  such  and  so  many  jetties,  banks,  walls,  sluices,  works  and  fences,  for  making,  securing,  and 
continuing,  and  maintaining  the  channel  of  the  said  river  within  proper  bounds  for  the  use  of 
the  said  navigation  as  to  the  said  magistrates  and  council,  and  their  successors  in  office,  shall 
seem  proper  and  convenient,  and  for  that  purpose  to  cleanse,  scour,  deepen,  and  enlarge,  or 
straighten  or  confine,  the  said  river  and  channel  thereof,  and  to  dig  or  cut  the  soil,  and  to  lay  the 
same  upon  the  most  convenient  banks  of  the  said  river,  and  to  plant  willows  and  so  forth.  So 
tfiat  they  have  a  power  to  do  certain  things,  and  amongst  other  things  to  place  the  soil  upon  the 
hanks.  Now  I  see  no  more  reason  for  holding  that  that  is  an  obligatory  clause  than  for  holding 
that  any  other  clause  may  be  excepted  out  of  the;  general  structure  of  the  section,  and  made 
obligatory  and  permissive.  I  think  it  perfectly  clear,  that  it  is  empowering  and  not  obligatory, 
and  I  think  that  that  is  made  still  more  clear  by  seeing,  that,  with  reference  to  tiie  whcde  of  tbit 
powers  which  are  before  stated,  it  is  provided  that  sattsfiaction  may  be  made  to  the  owners  for 
any  damage  which  may  be  done,  clearly  shewing-that  it  was  contemplated  that  these  works  might 
occasion  encroachments  upon  them  which  might  be  injurious  to  them,  and  that  therefore  they 
were  to  be  compensated  for  any  injuries  which  might  be  occasioned  by  the  proceedings  of  the 
Trustees.  I  do  not  find  in  any  of  the  subsequent  Acts  anything  in  the  way  of  expression  or  other- 
vise  which  alters  that  construction  of  this  clause.  It  is  contended  on  the  part  or  the  appellant,  that, 
because  the  Trustees  have  acted  under  this  clause  in  a  particular  way,  therefore  it  must  be  held 
that  they  are  bound  to  continue  to  act  under  it  in  that  manner  in  all  time  coming ;  that  being 
empowered  to  do  a  certain  thing,  viz.  to  deal  with  this  stuiT  which  they  take  out  of  the  bed  of  the 
river  in  a  particular  way,  and  they  having  dealt  with  it  in  a  particular  way  for  a  certain  time,  they 
are  bound  to  continue  to  deal  with  it  in  that  way  for  all  time  coming.  I  cannot  see  any  force  in 
that  reasoning.  It  is  said,  that  this  is  to  be  construed  as  an  obligatory  clai^,  but  you  must  have 
compulsory  words  before  you  can  arrive  at  that  conclusion.  The  words  are  clearly  empowering. 
They  are  empowered,  as  they  have  hitherto  been  empowered,  at  their  option  to  use  it  in  that  way. 

But  another  argument  was  used  by  Mr.  Balfour  on  this  matter.  He  sud:  ''Granted  that  they 
may  be  so  ;  still  there  is  this  principle  involved,  viz.  that  the  Trustees  having  these  powers,  it  is 
their  duty  to  exercise  them  in  a  way  that  is  least  disadrantageous  to  the  proprietors  on  the  banks 
of  the  river.  Now,  in  the  first  place,  it  is  fair  to  look  for  the  exercise  of  these  powers  in  away  that 
is  benefidal  to  the  execution  of  th^  trast  committed  to  them,  and  the  execution  of  those  putposes 
is  best  accomplished  by  the  economical  mode,  as  they  say,  which  has  been  adopted  by  them,  by 
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placing  the  deposit  somewhere  else  than  upon  the  banks  of  the  river.  It  mi^t  have  been  a 
matter  of  great  importance  to  the  proprietors  to  obtain  tiiat  mode  of  using  it  which  is  here  con- 
tended for,  because  it  might  have  given  them  a  certain  extent  of  valuable  land  which  is  now  of 
no  vaine  at  all ;  but  on  the  other  h^d,  it  might  have  been  with  regard  to  some  of  the  owners  or 
occupants  of  the  banks  a  matter  ctf  great  detrimoit  that  it  should  have  been  so  deposited.  In  . 
that  case  a  remedy  is  provided  here,  and  damages  are  to  be  obtained  by  reference  to  ibe  i 


Before  I  leave  Hmt  first  conclusim  oi  the  summons,  I  may  memion,  that  my  noUe  and  kmed 
friend  on  the  woolsack  referred  to  a  subsequent  Act,  viz.  the  Act  of  1858,  in  which  there  are 
powers  for  carrying  away  and  using  the  substance  taken  out  of  the  river.  Hiat  also  is  appUobls 
to  the  Act,  in  which  the  section  which  is  founded  cm  is  introduced,  for  the  closing  put  of  the 
section  is  exactly  in  the  terms  which  are  repeated  in  the  Act  of  185S. 

My  Lords,  I  shall  say  no  more  upon  that  part  of  the  case  as  relates  to  the  first  conclosioQ  of 
the  summons.  With  regard  to  the  second  conclusion  of  the  summons,  I  think  that  there  is  more 
room  for  argument  than  upon  the  first  conclusion.  At  the  same  time,  I  do  not  thmk  that  the 
second  conclusion,  as  it  is  presented  to  us,  is  one  which  can  be  sustained.  It  mainly  depends 
upon  a  clause  of  the  Act  1738.  It  is  founded  or  ought  to  be  founded  upon  the  13th  section  Of  that 
Act,  which  provides  that  if  the  magistrates  and  council  or  their  successors  shaU,  in  pursuBoce  tf 
the  powers  in  this  Act  given,  by  any  means  raise  the  water  in  the  River  o(  Qyde,  above  its 
ancient  and  usual  height,  whereby  the  adjacent  lands  or  hereditaments  may  be  more  liable  10  be 
overflowed  or  damagol,  than  they  have  formerly  been,  then  they  shall,  at  their  own  proper  cons 
and  charges  cause  me  banks  of  the  said  river  to  be  proportiomuly  raised  and  strengthened  in  dl 
places  where  need  shall  require,  so  that  the  new  banks  shall  be  able  and  sufiicient  to  contain  Ae 
waters  at  such  their  raised  neight,  and  also  shall  from  time  to  time  maintain  and  Rfntr  Uie  s»l 
bonks  as  ohen  as  occasion  shall  require. 

Now  there  is  certainly  not  only  matter  as  to  which  there  is  a  provinon  for  dank^es  in  case  d 
iiuury,  but  there  is  an  obUgation  to  do  certain  things,  and  the  argument  of  die  ai^ellant  is,  thit 
the  Trustees  had  fiuled  to  do  those  things  which  they  were  bound  to  do,  and  which  he  now  calls 
upon  the  Court  to  ordain  them  to  do.  I  think  that  that  is  a  very  good  argument,  provided  die 
aU^^tion  bears  out  the  position  which  is  contended  for.  But  as  the  appeUant  a^s  them  to  do 
that,  it  appears  to  me  that  the  conclusions  of  the  sununons  are  much  wider  than  the  r^tts 
which  are  given  under  that  13th  section,  or  under  any  subsequent  sections.  I  think  that  it  t3I 
not  do  for  the  pursuer  to  say,  that  there  is  among  the  things  which  he  calls  upon  the  Trustees  to 
do  one  element  which  would  fall  within  that  c&use  of  the  Act,  and  that  he  requires  thaa  to 
perform  operations  which  will  protect  him  from  all  damage^  not  merely  operatiuis  which  will 
protect  him  in  the  particular  maimer  which  is  referred  to  in  the  clause  of  the  Act,  viz.  the  raising 
of  the  water  of  the  river  so  as  to  injure  the  particular  banks.  The  demands  here  are  ^  wider 
than  the  rights  here  given.  They  are  to  restore  all  injury  done  to  his  lands  in  any  way  (not 
merely  by  raiun^  the  water)  by  any  of  the  (^>erations  of  the  Trustees,  whether  reteable  to  matters 
referred  to  in  this  secdcm,  or  with  reCsrence  to  any  of  the  operations  which  have  been  petferoHd 
under  the  Act  of  1858,  which  repeals  die  former  Acts,  except  so  far  as  relates  to  matters  which 
have  taken  place  under  them.  Now  it  would  have  been  a  very  inconvenient  coarse  to  endeavov 
to  eliminate  out  of  all  that  demand  some  pa^de  which  m^t  be  apj^cable  to  the  case,  and  to 
apply  it  to  that  particular  matter  which  is  provided  for  by  the  Statute.  Tliat  would  be  a  most 
inconvenient  mode  of  proceedmg  if  it  were  at  all  possible.  If  the  pursuer  had  confined  himsdf 
to  the  particular  matter  of  his  rig^t,  he  mi^t  have  had  a  relevant  claim,  and  he  would  not  have 
incurred  the  dismissal  of  this  action  as  irrevelant,  inasmuch  as  it  is  too  comprehensive,  and  goes 
beyond  what  it  ought  to  contain,  mixing  up  various  things  which  ought  not  to  be  mixed  iq> 
together.  He  would  not  in  any  way  be  precluded  from  having  his  remedy  by  confining  his  daim 
to  what  is  the  subject  matter  of  his  right.  I  think,  therefore,  that  the  Court  below  haa  dme  rigbt 
in  dismissing  this  action  upon  both  conclusions,  upon  all  the  matters  refierred  to  in  the  fot 
conclusion,  and  upon  a  certain  portion  of  the  matter  referred  to  in  the  first  and  seomd  candnsions. 
I  therefore  concur  in  the  judgment  which  has  been  proposed.  • 

Xnitrtocubtr  m  foM  e^ec^  e^Ttmdi  and  a^al  ^smissed  vnA  costs, 

ApptllatUf  Agents,  Dundas  and  Wilson,  C.S. ;  Graharaes  and  Wardlaw,  WestminiNr.— 
Rt^ndmii  A^nts,  James  Webster,  S.S.C  ;  Lodi  and  Maclaurin,  Westnunster. 
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Thomas  Vickers,  and  Another,  A^ttants^  v.  Theoxx>RE  Hertz,  Respondent, 

Sale — Ddivery  Order— Transfer — Fraud  by  Factor — Factors  Act — V.  hamng purchased  iron 
from  the  Carron  Company,  which  the  Company  were  under  obligation  to  deliver  to  him  on 
dewutMdy  on  being  informed  by  his  agent,  C,  that  purchasers  had  been  found,  sent  to  C.  delivery 
orders  signed  in  these  terms Puase  deliver  to  C.  as  per  order,**  and  addressed  to  Carron 
Company.  C.  acted  fraudulently,  having  no  purchasers  in  view,  and  took  the  delivery  orders 
and  pledged  them  for  value,  and  indorsed  them  to  H.,  and  afterwards  sto^^  p^fment.  V., 
on  hearing  of  C.'s  bankruptcy^  countermanded  the  orders. 

Held  (affirming  judgment).  That  the  case  was  within  the  Factoid  Act,  and  that  C.  having 
received  an  order  for  the  delivery  of  goods,  H.  was  protected  as  a  mortgagee  who  had  advanced 
money  on  such  goods. 

Tie  Factors  Act  is  not  confined  to  orders  for  specific  goods,  or  to  factors  for  sale  :  an  agent 
entrusted  udtk  the  document  of  title,  to  con^l^e  a  sale  already  made,  is  equally  within  theActs^ 

This  was  an  appeal  from  a  judgment  of  the  First  Division  of  the  Court  of  Session.  The 
action  began  in  cbe  Sheriflf  Court  of  Lanarkshire,  and  concluded,  tliat  the  defmder  Hertz  should 
ddiver  to  the  pursuer  Vickers  800  tons  of  No.  i  Carron  pig  iron,  and  that  damages  should  be 
Romred  for  the  unlawful  possession  of  the  property.   In  1856,  Mr.  Vidcers  being  anxious  to 
•dl  some  parcels  of  pig  iron,  employed  Campbell  Brothers,  who  were  iron  merchants  in  Glasgow, 
to  dispose  of  them.  The  parcels  had  been  ordered  by  Mr.  Vickers  from  the  Carron  Company, 
and  were  to  be  delivered  to  him  on  demand.    Messrs.  Campbell  having  sold  some  of  the  parcels, 
Ud  there  briiig  about  800  tons  still  on  hand,  Mr.  Vickers  authorized  them  to  sell  the  same  at 
67^.  (>d.  per  ton,  and  sent  the  delivery  orders,  which  were  in  the  usual  form,  authorizing  the 
delivery  to  Campbell  Brothers.    Those  gentlemen  took  the  delivery  orders  to  Mr.  Hertz,  who 
advanced  them  ^£2400  on  such  orders  being  endorsed  to  the  Ouron  Company  by  Messrs. 
^mpbell.    The  Cairon  Company  placed  the  iron  to  the  credit  of  Mr.  Hertz,  and  Messrs. 
Campbell  stopped  payment.    Since  then  Mr.  Hertz  had  sold  the  iron  at  a  loss.    Mr.  Vickers,  in 
die  present  action,  claimed  the  iron,  or  its  price,  and  the  profits  made  on  it,  on  the  ground,  that 
Messrs.  Campbell  liad  fraudulently  disposed  of  it,  and  such  pledge  was  invalid.   Mr.  Hertz,  in 
defence,  said  he  acted  bond  fide,  and  was  entitled  to  sell  the  iron  to  reimburse  the  money  advanced 
on  security  of  the  delivery  orders.   The  Court  of  Session  having  assoilzied  the  d^ender,  the 
pursuer  now  appealed. 

The  Zjord  Advocate  (YoungX  Brown  Q.C.,  and  Dtc^,  for  the  3^>pdlants. — The  Interiocntors 
■ere  wrong.  The  appellants'  contract  with  the  Carron  Company  was  never  effectually  astigned 
to  the  respondent,  and  therefore  the  respondent  was  not  entitled  to  delivery  of  the  iron  under 
that  contract  for  his  own  use.  The  contract  is  to  be  distinguished  from  the  delivery  orders  ; 
Beidker  of  them  refer  to  any  specific  iron,  and  there  had  been  no  separation  of  specific  goods 
down  to  the  bankruptcy  of  Campbell  when  the  order  was  stopped.  The  appellants'  claim  against 
the  CajTon  Company  was  thus  a  simple  contract  debt.  There  is  no  analogy  between  this  case 
and  that  of  the  transference  of  goods  in  the  hands  of  warehouse  keepers.  The  personal  right  of 
the  purchaser  under  the  contract  may  be  assigned  by  a  proper  deed  of  assignatitm,  but  the 
possession  of  the  goods  while  in  the  liands  of  the  seller  cannot  be  affected  by  any  deed  or  order 
given  by  the  pturcDaser  in  favour  of  another,  without  actual  delivery.  The  order  to  the  Carron 
Company  to  deliver  to  Campbell  was  not  an  assignment  by  the  law  of  Scotland,  there  being  no 
dear  intention  to  transfer  the  right  to  the  iron — Stair,  iii,  i,  4.  There  was  nothing  given  to 
Cunpbell  but  a  naked  power  or  authority  to  receive  and  hold  for  Vickers.  A  delivery  note  has 
not  the  effect  of  an  assignation— v.  Smith,  6  Bell,  Ap.  C.  340 ;  Arbuthnot  v.  Peterson, 
M.  14,22a  The  appellant  did  not  invest  Campbell  with  the  ostensible  ownership.  Mere 
po^ession  does  not  miply  ownership  where  the  nature  of  the  possession  is  obsctire,  and  nmtives 
that  inference — i  Bell's  Com.  250  (5  ed.]  ;  nor  can  it  be  said,  that  it  was  owing  to  any  nult  tx 
representation  of  the  appellant,  that  Campbell  fraudulently  made  use  of  the  goods,  and  so  he  is  not 
estM>ped  from  now  claiming  the  goods — Swan  v.  Nor^  British  Australasian  Con^as^,  -2  H. 
&  C  175.  The  appellants  lost  no  time  in  countermanding  the  order  upon  the  Carron  Onnpany 


*  See  previous  repents,  Pochin  v.  Robinows ;  7  Macph.  622 :  41  Sc.  Jur,  334.  S.  C  L.  R. 
zScAp.  Its;  9  Macph.  H.  L.  65  ;  43  Sc.  Jur.  346. 
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to  deliver  to  CampbelL  At  common  lav  Campbell  could  not  for  his  own  purposes  pledge  Ae 
goods,  for  Campbell  was  not  a  factor,  but  only  a  broker  —  Mitckell  v.  Mowat,  M.  4468 ; 
fukouM  V.  Findiay,  1 5th  November  1816,  F.  Cand  Ede  v.  FimUay^  15th  May  1818,  F.  C  ;  1  Betfi 
Com.  484 ;  Kingsford  v.  Merry,  f  H.  &  N.  516  ;  nor  was  this  a  case  under  the  Factors  Acts, 
4  Geo.  IV.  c.  83,  6  Geo.  iv.  c  94,  5  and  6  Vict.  c.  39,  for  in  order  to  come  within  those  Acts  dae 
agent  must  be  entrusted  with  the  goods  for  sale-'/feyman  v.  Flemker,  13  C.  B.  N.  S.  519; 
Baines  v.  Swainson,  4  B.  &  S.  270 ;  Fuentes  v.  Montis,  L.  R.  3  C.  P.  268.  Moreover,  a 
delivery  order  for  goods,  not  specific,  is  not  a  document  of  title  within  the  meaning  of  the  Factors 
Acts  ;  and  the  respondent  obtained  no  valid  security  under  the  Factors  Acts,  having  had  notice 
of  Campbell's  want  of  authority  to  give  such  security  before  receiving  possession.  Campbell  was 
in  the  position  of  one  guilty  of  theft,  and  could  give  no  title.  Therefore  on  all  these  groimds,  Ae 
interlocutors  were  wrong. 

Sir  R.  Palmer  Q.C.,  and  yessel  Q.C,  for  the  respondent,  were  not  caUed  upon. 

Lord  Chancellor  Hatherlev.— My  Lords,  tnis  is  a  case  of  considerable  importance  to 
the  panies,  but,  although  it  has  been  argued  at  very  great  though  not  impropo-  lei^li,  it  really 
lies  m  an  extremely  snull  compass.  We  have  the  facts  stated  in  a  finding  which  must  be  iUkb 
as  conclusive  between  the  parties,  and  these  facts  are  not  of  any  great  complication.  The  ^acts 
that  are  found  are  these  :  that  the  appellant  was  in  fact  entided,  at  the  time  of  the  transaction 
in  question,  in  the  months  of  February  and  March  1866,  to  certain  iron  which  the  Catmrn 
Company  was  under  obligation  to  deliver  to  him  on  demand ;  that  they  instructed  Campbdl 
Brothers  in  February  and  March  to  make  arrangements  for  the  sale  of  various  parcels  of  diis 
iron,  which  he  was  so  entitled  to  ask  and  obtain  on  demand  from  the  Carron  Company ;  and 
that,  after  several  parcels  had  been  sold,  Campbell  Brothers  telegraphed  to  him  on  the  ztiih  of 
March'  1866,  telling  htm,  that  they  had  now  got  certain  purchasers  for  the  remaining  800  tons, 
and  asking  an  immediate  reply  by  letter  ;  to  which  Vickers  replied,  I  am  in  receipt  of  your 
telegram  saying  you  can  place  the  800  tons  of  iron  at  67J.  6rf.  Will  you  inform  me  when  diey 
will  take  delivery  and  also  when  payment  F  *  It  is  further  found,  that  after  some  more  corre- 
spondence, Vickers  agreed  to  the  proposal  for  the  sale  of  the  800  tons  of  iron,  being  part  of  the 
iron  which  the  Carron  Company  were  under  obligation  to  deliver  to  him  on  demand,  and  that  on 
the  38th  of  March  1866^  he  enclosed  to  Campbell  Brothers  a  document  in  these  terms 
Princes  Streety  MoKcfuster,  March  28M,  1866.— Carrick  and  Brockbank  to  Messrs.  the  Canon 
Co.  —  Please  deliver  on  account  of  order  No.  65,  to  the  order  of  Thos.  Vickers^  Esq.  of 
Manchester,  300  tons  No.  i  Carron  pig  iron  at  Grangemouth  or  at  Giahamstown  station  as 
required.  (Signed)  Carrick  and  Brockbank;"  and  it  was  indorsed  on  the  back  "CaiT(a 
Co.— Please  deliver  Messrs.  Campbell  Bros,  as  per  order.  Thomas  Vickers."  There  vas 
some  little  discussion  as  to  whether  the  words  "  as  jper  order  "  meant  the  original  order  No.  6$ 
referred  to  in  the  condescendence,  but  that,  I  think,  is  put  beyond  doubt.  Then  it  is  found,  that 
this  document  and  three  others  in  similar  terms  were  sent  by  Vickers  to  Campbell  Brothers,  b 
the  belief  that  they  were  to  be  used  by  Campbell  Brothers  for  the  purpose  of  giving  deliver}-  to 
the  purchaser  of  the  Soo  tons  of  iron,  and  that  Campbell  Brothers,  instead  of  using  tike 
documents  for  the  purpose  for  which  they  were  sent,  proposed  to  Hertz  to  make  them  an  advance 
of  money  on  receiving  the  documents  with  an  indorsation  in  his  favour,  but  that  Hertz  refused 
to  make  any  advance  until  the  documents  were  stampted,  and  a  place  of  delivery  inserted  in  each 
of  them  by  Vickers.  Then  it  is  found,  that  Campbell  Brothers  accordingly  sent  the  documents 
back  to  Vickers  that  they  might  be  stamped,  and  a  place  of  delivery  inserted  in  each,  and  that 
this  having  been  done,  the  documents  were  returned  to  Campbell  Brothers,  who  then  reneved 
their  application  to  Hertz  for  an  advance  of  money,  and  th^  on  the  9th  of  A[»il  1866  Hertz 
advanced  to  Campbell  Brothers  /600  on  receiving  from  them  the  order  dated  28th  cX  March 
1866,  endorsed  thus :  "  Please  deliver  to  Theodore  Hertz,  Esquire,  as  per  ordn,.  Campbell 
Bios."  Then  it  is  found,  that  the  respondent  Hertz  sent  the  document  so  endorsed  to  the 
Carron  Con^Kuiy,  and  obtained  frcun  them  a  letter  of  acknowledgment,  and  an  undertaking  in 
the  following  terms  : — "  Carron,  loM  April  1866. — Sir, — We  have  received  your  lettor  of  die 
9th  current,  and  agreeably  to  your  request  have  placed  the  200  tons  of  Carron  pig  irtm  Na  i, 
endorsed  Thomas  Vickers,  Esqre.,  to  your  credit.  For  Carron  Co.  William  DAWS0N,Tnanager." 
Then  it  is  found,  that  on  the  iith  of  April  the  respondent  advanced  j^i20o  more  to  CampbeB 
Brothers,  and  received  in  exchai^e  two  documents  in  similar  terms  to  that  of  the  28th  of  March, 
and  that  he  forwarded  these  documents  to  the  Carron  Company,  and  received  from  them  a  letter 
of  acknowledgment  as  before,  stating,  that  they  had  placed  the  iron  to  his  credit  for  deliverr 
when  required.  Then  it  is  found,  that  on  the  9tb  of  April  the  respondent  advanced  a  funber 
sum  of  £,fxx>  to  Campbell  Brothers,  receiving  from  them  a  fourth  document  in  similar  terms  to 
the  former  ones,  which  he  forwarded  to  the  Carron  Company,  and  that  he  received  in  remni  a 
similar  letter  of  acknowledgment  and  undertaking  from  the  Carron  Company.  Then  it  is  foond^ 
that  the  transactions  between  Campbell  Brothers  and  the  respondent  were  entered  into  \fS 
Campbell  Brothers  fraudulendy  for  the  purpose  of  cheating  the  appellant  and  appropriatii^  his 
property  to  their  own  pressing  piuposes,  but  that  the  respondent  advanced  his  mooey  to 
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impbeO  Brotlien,  and  took  these  documents  fnmi  them  in  good  faith  and  in  the  belief  that  the 
m  in  questum  was  deliverable  by  the  Carron  Company  to  Campbell  Brothers  in  their  own 
Then  it  is  found,  that  135  tons  of  the  iron  w^e  delivered  by  the  Carron  Company  to 
iotx.  It  appears,  that  the  fraud  of  Campbell  Brothers  was  disclosed  on  their  becoming 
uknipts,  and  the  question  th«i  arose  between  Viclcers,  who  sent  these  orders  to  Campbell 
Others  with  his  endorsement,  and  Hertz,  who  received  them  from  Campbell  Brothers,  and 
'tu  claims  to  have  the  benefit  of  the  produce  of  the  iron  in  discharge  of  the  debt  due  to  htm 
nm  Campbell  Brothers  in  respect  of  the  advances  so  made  by  hitn.  Now  the  case  was  argued 
t  great  length  and  with  great  ability  by  the  Lord  Advocate  and  Mr.  Brown,  who  was  with  him. 
lot  the  Lord  Advocate  took  no  notice  whatever  of  that  which  really  seems  to  me  to  be  the 
niog  point  in  the  case,  namely,  the  Factors  Act  He  left  it  to  Mr.  Brown,  in  the  division  of 
ibonr  between  them,  to  satisfy  your  Lordships,  that  Hertz,  the  lender  of  the  money,  had  not 
oquired  a  title  to  the  iron  by  virttie  of  the  Factors  Act.  The  learned  Judges  in  ScotUnd  so  far 
iRified  the  Lord  Advocate  in  the  course  of  argument  he  adopted  in  that  respect,  because  they 
id  not  take  into  consideration  the  Factors  Act,  but  they  rested  their  judgment  on  a  different 
nnod,  namely,  that  the  documents  which  had  been  so  placed  in  the  hands  (tf  Campbell  Brothers 
V  Vickers,  had  pat  Campbell  Brothos  in  possession  of  a  right  over  the  iron  in  question  which 
hey  were  entitted  to  transmit  to  others  wim  whom  they  dealt  by  an  endorsement  on  the  order 
imu  to  that  wluch  they  received  from  Vickers,  and  that  so  Campbell  Brothers  were  enabled 
•  enmnit  the  frand,  Herts  6oti4  fide  trusting  them  as  being  in  possession  of  that  of  which  they 
ad  the  symbol  to  dispose  of.  The  principles  which  the  learned  Judges  stated  were  no  douH 
ke  broad  principles  on  which  the  Factors  Act  was  founded,  but  whether  or  not,  without  the 
snstance  of  that  Act,  which  was  passed  to  give  eflfect  to  those  |»rinciples,  Mr.  Herts  coukl  have 
ncceeded,  mi^t  possiUy  be  a  question.  But  the  Factors  Act  disposes  conckiavely  of  the  whole 
[sesdon. 

The  Lead  Advocate,  in  his  argument  on  behalf  of  the  appellant,  relied  mainly  on  the  character 
if  die  instrument  being  such  as  simply  to  indicate,  that  Campbell  Brothers  were  only  mandatories 
if  Vickeis,  for  the  purpose  of  obtaining  delivery  of  the  iron,  of  which  Vickers  was  the  purchaser. 
Bat  there  was  nothing  on  the  face  of  the  document  given  to  Campbell  Brothers,  shewing  it  to  be 
nmidy  of  that  character.  The  Lord  Advocate  urged,  that  it  was  not  a  transfer,  but  simply  a 
iocaaient  which  entitled  them  to  demand  delivery  of  the  iron  in  question  from  the  Carron 
Company,  and  by  means  of  which  they  were,  as  the  agents  of  Vickers,  to  dispose  of  the  iron  to  a 

E baser  on  terms  arranged  between  thems^ves.  He  contended,  that  it  did  not  appear  on  the 
the  note  whether  they  were  purchasers  or  owners,  or  whether  they  were  agents,  or,  as  he 
aOed  it,  mandatories ;  and  that  any  party  who  received  this  document  from  Campbell  Brothers, 
it  so  imperfect  and  not  conclusive  on  the  feu»  of  it,  would  not  be  entitled  to  derive  any 
■Aerr^t  from  the  possession  of  tlie  instrument  than  that  which  Campbell  Brothers  themselves 
ponessed ;  and  that  inasmuch  as  no  higher  or  greater  rig^it  was  expressed  on  the  face  of  the 
Btsmtoent,  than  that  which  might  accompany  an  order  given  to  a  mandatory  to  obtain  the 
delivery  iron  of  which  Vickers  was  the  purchaser.  Hertz  could  not  make  a  title  through 
Campbell  Brothers  to  the  property  in  question.  Further  than  that,  it  was  argued,  that  inasmuch 
*s  die  document  was  not  an  order  for  the  delivery  of  any  specific  iron,  but  only  an  engagement 
ntered  into  for  the  delivery  of  so  much  iron  of  which  the  Carron  Company  were  laive  manu- 
^cturers,  it  was  nothing  more  than  an  assignation  of  a  right  to  demand  the  iron,  no  ri^t  to  the 
■no  iise^,  but  only  a  right  to  require  the  delivery  of  the  iron  when  the  person  should  be  minded 
ft  demand  the  fulfilment  of  his'  contract  But  I  think  it  is  clear,  in  the  state  of  circumstances 
have  before  us,  that  Campbell  Brothers  would  be  entitled  to  claim  the  delivery, 
ficn  really  the  Factors  Acts  have  disposed  of  the  whole  que^ion.  The  Factors  Act  of  the  5 
ud  6  Vict,  required,  that  justice  should  be  administered  between  persons  trusting  each  other,  as 
>U  persons  are  obliged  to  trust  each  other  in  the  course  of  trade,  on  this  principle,  that  when  one 
pawn  arms  another  with  a  symbtd  of  property,  as  a  means  of  acquiring  the  actual  possession  of 
the  property — a  symbol  whicn  to  all  the  world  is  liable  to  conrasion  with  the  actual  right  of 
^oiKity— he  should  be  the  sufimr  when  a  ftraud  of  this  kind  takes  plac^  rather  than  the  person 
^  gives  credit  to  that  which  appears  to  include  a  right  to  the  property,  and  is  misled  ny  dte 
position  in  which  the  person  is  p&ced  who  is  trusted  by  the  owner  or  the  property,  and  that 
"■oos  is  enabled  to  commit  a  fraud.  Originally  it  was  thought  right,  that  Actors,  who  were 
'"'nisted  with  the  right  of  selling  goods  for  others,  if  they  chose  to  make  sales  on  their  own 
^ccovnt,  should  be  dealt  with  as  competent  to  make  a  tide  to  the  goods.  Tliat  was  extended  by 
*he  second  Act  to  a  power  of  mortgage,  but  in  each  of  the  first  two  Acts  there  was  a  proviso,  that 
toe  person  who  so  dealt  with  the  factor  must  have  dealt  with  him  not  knowing  that  he  occupied 
position  of  factor,  because  tf  he  knew  that  he  occupied  that  position,  he  was  not  to  be  entitled 
to  have  the  benefit  of  those  Acts. 

Then  at  last  came  the  5  and  6  Vict.  c.  39,  by  which  a  person  dealing  with  a  factor  is  protected 
■  ^  manner  there  described.  How  is  he  protected  ?  It  is  there  enacted,  that  after  the  passing 
"  this  Act,  any  agent  entrusted  with  the  possession  of  goods,  or  of  the  documents  of  title  to 
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goods^  shall  be  deemed  and  taken  to  be  the  ownec  of  such  goods  and  documents  so  ^as  to^ 
validity  to  any  contract  or  agreement  by  way  of  pledge,  lien,  or  security  bond  fide  made  tqr  aa^ 
person  with  such  agent  so  entrusted.    Then  we  come  to  the  4th  section,  which  says,  "  Hut  nsf , 
bill  of  lading,  India  warrant,  dock  warrant,  warehouse  keeper's  certificate,  wairaot  or  order 
die  delivery  of  goods,  or  any  other  document  used  in  the  ordinary  course  of  business,  as  pr 
of  the  possession  or  control  of  goods,  or  authorizing  or  purporting  to  authorize  dther 
endorsement,  or  by  delivering  the  possession  of  such  document  to  transfier  or  reccire 
diereby  represented,  shall  be  deemed  and  taken  to  be  a  document  of  title  within  the  nwaniDjtf  j 
this  Act."  I 

It  appears  to  me,  that  these  documents  come  expressly  within  tiie  terms  t£  that  section.  1 
are  orders  for  the  delivery  of  the  goods.   The  document  is  an  authority  to  Hertz  to  retxire  tk-j 
goods  which  Vickers  has  transferred  to  Campbell  Brotiim,  as  his  authority  to  receive  the  goodi  I 
on  his  part    It  seems  to  me  to  come  plainly  within  the  words  of  the  Factors  Act  as  a  doconeitj 
on  which  Herti  advanced  his  money,  ai^  as  the  result  of  wluch  he  obtained  the  goods  hy  rimtfl 
of  it,  and  that  he  is  therefore  protected  by  the  5  and  6  Victoria  in  his  title  to  these  goods  asi 
mortgagee.  An  argument  was  pressed  by  Mr.  Brown,  that  this  Act  a[^)lies  all  thnn^  to  acnaUy  I 
specified  goods^  and  that  it  does  not  apply  to  a  case,  where  there  is  a  mere  contract  to  nuJu  and  j 
deliver  ewtds  for  the  benefit  of  the  party  to  the  contract   In  the  first  {dace,  I  should  doabi  foy 
much  the  application  of  that  argument  to  the  facts  before  us,  because  these  were  goods  of  Ae  ' 
Cvron  Company  deliverable  on  demand.    It  is  not  a  case  of  having  goods  mannhctni 
specially  for  the  purpose  of  the  contract,  for  the  Cazron  Company  at  ^  times  have  bi^ 
quantities  of  iron  at  their  disposal  ready  for  any  demand  that  may  arise,  and  one  of  tobt 
Lordships  [lut  the  case  of  a  delivery  order  for  100  hogsheads  of  wine  or  100  ttms  of  cool  is  a 
particular  ship.    Is  it  to  be  said,  that  because  each  100  tons  cannot  be  delivered  specificiU;,da 
matter  would  be  withdrawn  altogether  from  the  operation  of  the  Act  ?   I  apprehend,  thai  vadd 
be  narrowing  most  materially  the  operatitm  of  this  Act,  which  was  intended  for  ttie  best  ioteials 
of  commerce,  and  for  the  benefit  of  all  engaged  in  trade.    I  apprehend,  that  these  are  plain  ui 
distinct  delivery  orders  for  so  many  tcms  of  iron,  and  that  Campbell  Brothers  appeared  to  beat 
full  possession  of  ctmtrol  over  these  orders  for  the  delivery  of  so  many  tons,  and  that  tbc^fBisrf 
them  over     way  of  mortn^  to  Hert^  and  that  consequently  thi^  come  necessarily  witbiiL  Ae 
4th  section  of  the  Act,  and  I  think  that  the  decision  of  the  Court  below  was  right :  that  ded«a 
ou^t  therefore  to  be  affirmed,  and  the  appeal  dismissed  with  costs. 

Lord  Chelmsford. — My  Lords,  if  this  case  had  to  be  decided  independendy  of  die  FacW 
Act,  I  should  have  required  to  hear  the  learned  counsel  for  the  respcmdent  before  1  came  to 
decision. 

My  difficulty  throughout  the  argument  has  been  to  understand  exactly  what  was  the  efect 
the  endorsement  to  Campbell  Brothers  of  the  delivery  orders  by  the  agents  (rf  the  Canrn 
Company.  Those  indorsements  (with  one  exception)  are  in  these  terms  :  "  Carron  Co.  HeM 
deliver  Messrs.  Campbell  Bros,  as  per  order."  Now  the  order  referred  to  is — "  Please  deliveroB 
account  of  order  No.  65  to  the  order  of  Thomas  Vickers  200  tons  of  No.  i  Carron  pig  iron."  If 
the  words  "as  per  order"  refer  to  the  order  of  Vickers,  to  whom  or  to  whose  order  the  iron  mJ 
to  be  delivered,  then  the  endorsement  restrained  the  delivery  to  Campbell  Brothers  for  ^ 
account,  and  on  the  behalf  of  Vickers.  If  this  were  the  case,  the  endorsements  to  Hottfef 
Campbell  Brothers  would  have  been  a  diversion  from  the  object  for  which  the  cndorsecaests 
were  made  to  them.  In  that  case  Herts  would  have  recehred  documents  which  shewed  him  tke 
limited  right  possessed  Campbell  BroUiers  to  receive  the  iron  for  Vickers,  and  he  could 
be  regarded  as  a  bonA  fide  holder  of  delivery  orders  transferring  to  him  a  right  to  the  ddivery  v 
the  iron.  If,  then,  with  a  knowledge  of  Uie  limited  authority  given  to  Campbell  &odMn,Hati 
used  documents  which  gave  him  no  just  ground  for  believing,  that  they  had  any  aodwnty  I* 
indorse  the  ddivery  orders  to  him,  and  obtained  the  iron  ftcnn  the  Carron  Company,  eren  tf  w 
company  were  excusable  for  delivering  it  to  him  upon  the  documents,  he  would  be  vroagfi>'7 
possessed  of  the  iron  and  answerable  to  the  appellants. 

But  I  am  disposed  to  think,  that  the  words  "  as  per  order  "  in  the  endorsements  of  the  deling 
orders  to  Campbell  Brothers  do  not  apply  to  the  order  of  Vickers,  by  which  the  ddivery  of 
the  iron  was  to  be  directed  by  htm,  but  to  the  order  No.  65,  which,  although  there  isooct^" 
it  before  us,  must  have  been  the  original  contract  with  the  Carron  Company,  by  which  '^^^ 
was  sold  to  Vickers.  If  this  is  so,  then  the  endorsements  to  Campbell  Brothers  as  pg«g^ 
would  have  given  them  an  authority  over  the  contract,  and  have  enabled  Hertz,  witn  pen^ 
bona  fidis,  to  advance  his  money  upon  the  security  of  the  documents  <jS  tide,  and  ondef 
circumstances  Hertz  would  have  had  a  perfect  defence  to  the  action  of  the  appdlantL 

But  I  entertain  no  doubt,  that  Hertz  has  a  complete  answer  to  the  action  under  the  FtfOn 
Acts  by  the  endorsement  of  the  delivery  orders  by  Campbell  Brothers  to  him. 

It  wa)  objected,  that  the  delivery  cnrders  were  not  within  the  Acts,  because  there 
specific  goods  to  i^ch  they  were  applicable,  and  because  Campbell  Brotlwrs  were  not  ctfRi^ 
with  die  ddivery  cvden  for  sale  of  the  goods  to  which  they  related.   There  aj^Ksrs  to  Mts  M 
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ipwtnd  for  these  objections.  The  orders  -were  for  the  delivery  of  specific  quantities  of  iron 
mil  had  bees  previously  purchased  by  Vickers,  and  which  he  was  entitled  to  have  deUvered 
)  Urn  OD  demand.  Upon  the  production  of  those  delivery  orders,  the  quantities  of  iron 
iBttitaed  in  them  must  have  been  forthcoming,  and  it  seems  to  me  to  have  been  perfectly 
knaterial,  whether  these  quantities  had  been  previously  set  apart  awaiting  the  demand  for 
WKrji  or  whether  they  were  on  the  production  of  the  delivery  orders  separated  from  a  laiger 

with  respect  to  the  objection,  that  Campbell  Brothers  were  not  entrusted  with  the  delivery 
kiers,  for  the  purpose  of  sale  of  the  iron,  it  appears  to  me,  that  it  is  founded  upon  the  erroneous 
■on  that  in  order  to  bring  a  dealing  with  a  delivery  order  within  the  Factors  Act,  it  should  be 
Iced  in  a  factor's  hands,  before  any  sale  of  the  goods  to  which  it  relates  has  been  effected,  and 
nrder  to  enable  him  to  make  such  sale.  But  surely  if  a  factor  has  sold  his  principal's  goods, 
ll  Ac  principal  sends  him  the  delivery  nrder  for  the  purpose  of  completing  the  sale  by  the 
Bven  <A  the  goods,  thb  may,  without  doing  any  violence  to  language,  be  called  an  entrusting 
[die  heax  with  the  ddivery  order  for  the  sale  <tf  the  goods.  In  die  present  case  Vickers  was 
|wed  out  <A  the  delivery  order  by  Campbell  Brothers,  but  that  is  not  matoial.  He  was  told,. 
■  believed  it,  that  Caii^)bell  Brothers  had  sold  his  iron,  and  he  sent  the  orders  to  them,  and 
IcDirusted  them  with  them  for  the  express  purpose  of  carrying  out  the  supposed  sale.  I  agree 
lea  with  my  noble  and  learned  friend  on  the  woolsack  that  the  interlocutor  must  be  affirmed. 
lloRD  Westbury. — My  Lords,  if  the  attention  <rf  your  Lordships  had  been  called  at  the 
Ipnnmg  of  this  argument  to  the  lact,  that  the  question  depended  on  the  construction  ci  the 
actors  Act,  a  great  deal  of  judicial  time  would  have  been  usefiilly  saved.  There  can  be  no 
Babt  that  it  lies  wholly  within  the  compass  of  those  Statutes. 

An  ingenious  argument  was  presented  to  the  House  by  Mr.  Brown,  which  is  divisible  into  two 
IR&  Mr.  Brown  contended,  that  any  delivery  order  for  goods  must  specify  on  the  face  of  it  the 
Kticalar  goods  included  in  the  order,  and  that  they  must  be  shewn  to  have  a  specific  existence 
be  earmarked  as  it  were  for  the  purpose  of  the  order,  and  he  illustrated  that  argument  by 
Ifereace  to  a  principle  of  English  law,  namely,  that  a  bill  of  sale  or  a,n  instrument  purporting  to 
ft  a  transfer  of  goods  which  shews  on  the  face  of  it  that  the  goods  are  not  in  existence  does  not 
IMuiit  to  an  assignment,  but  amounts  tmly  to  a  contract  for  niture  delivery  j  as,  for  example,  if 
jnrport  to  transfer  a  hundred  sacks  of  whea^  the  iffoduce  of  a  crop  which  is  now  growing,  that 
i  the  face  of  it  is  a  transfer  of  goods  not  in  existfflice  but  to  come  into  existence,  and  it  will  not 
nefalidity  by  common  law  as  a  transfer,  but  it  will  only  be  a  contract  Whether  that  argument 
H  Mmd  in  Scotch  law,  I  need  not  stop  to  inquire,  because  it  is  perfectly  clear,  that  it  has  no 
ViKcadoa  to  the  facts  befive  us.  The  facts  as  found  are  simiuy  these  :  That  Vickers  had 
intncted  with  the  Iron  Company  for  the  purchase  of  800  tons  of  iron ;  that  he  employed 
E^bdl  Brothers  to  sell  them  ;  that  they  informed  him,  that  they  were  able  to  effect  a  s^e,  and 
hit  he  accordingly  sent  to  Messrs.  Campbell  an  order  directing  the  immediate  delivery  of 
ran,  which  must  be  treated  as  being  duly  delivered  in  pursuance  of  that  order. 

Then  the  second  argument  of  Mr.  Brown  was  this,  that  the  agent,  the  factor  within  the  meaning 
(dw  Act,  must  be  an  agent  for  sale,  and  that  Campbell  Brothers  did  not  answer  that  description, 
(eing  that  they  had  contracted  to  sell  previously  to  their  receiving  the  delivery  order.  That 
Romoit  was  founded  on  some  passage  that  was  read,  I  think,  from  a  judgment  of  Mr.  Justice 
viUes,  who  said  that  the  factor  mentioned  in  the  Act  must  be  deemed  to  be  a  factor  for  the  sale, 
nut  is  stated  in  the  Act  is  this,  that  a  factor  who  is  entrusted  with  the  goods,  or  with  a  document 
(  title  to  the  goods,  shall  be  authorized  to  deal  with  the  goods  in  a  particular  manner,  and  then 
he  4di  section  goes  on  to  define  what  is  meant  by  a  document  of  title,  and  the  definiticm  given 
i  MM  irtiich  wiU  include  these  orders.  What  we  have  to  inquire,  therefore,  in  the  case  is,  whether 
be  factor  was  entrusted  the  owner  with  the  possession  of  a  document  of  title  entitling  the 
utor  to  give  possession  or  the  goods.  That  undoubtedly  he  was.  If  the  words  of  the  Act  had 
•en  factor  for  sale,  I  should  have  been  of  otnnion,  undoubtedly,  that  that  meant  one  who  has 
OBiracted  to  sell,  but  has  not  completed  the  sale,  but  has  received  from  his  principal  a  document 
f  title  in  order  to  complete  the  sale,  and  who,  as  the  recipient  of  that  order,  is  an  agent  for  the 
ik  within  the  meaning  of  those  words.  Those  words,  however,  are  not  found  in  the  Act,  and 
he  question  simply  is  this :  Were  Campbell  Brothers  entrusted  with  the  possession  of  a  document 
i  title  ?  Undoubtedly  they  were,  and,  therefore,  they  were  authorized  to  deal  with  the  document 
R  favour  of  Hertz  in  the  manner  they  have  done. 

The  only  question  that  remains  is,  whether  Hertz  dealt  with  them  bond  fide.  At  first  there 
eemed  to  be  some  possibility  cX.  doubt  as  to  that  by  reason  of  the  form  of  the  indorsement,  but 
pon  looking  more  minutely  into  the  Act,  that  is  proved  to  be  immaterial,  for  it  is  perfectly  clear, 
bat  Camp^  Brothers  would  answer  ^e  description  of  a  factor  entrusted  with  a  document  of 
itle,  although  not  entitling  them  on  the  face  of  it  to  transfer  it  by  indorsement.  The  power  to 
leal  with  the  documdit  is  a  power  derived  from  the  enabling  clauses  in  the  Act,  and  does  not 
eqirire  for  that  purpose  any  particular  form  of  indorsement  b^ond  that  which  enables  than  to 
e  detignated  as  persons  entrusted  with  the  possession  of  a  document  f£.  title. 
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On  every  ground,  therefore,  it  must  be  regretted,  that  a  matter,  of  this  land  resting  purely « 
two  or  three  very  bad  subtleties  should  have  been  brought  up  to  your  Lordships'  bar.  I  thercfiai 
eonciur  that  the  appeal  ought  to  be  dismissed  with  costs.  J 

Lord  Colonsav. — My  Lords,  notwithstanding  the  ingenious  criticisms  that  we  have  heaida 
the  Factors  Act,  and  the  very  ingenious  arguments  rested  on  these  criticisms,  I  have  not  hm 
able  to  arrive  at  any  other  conclusion  than  that  to  which  my  noble  and  learned  friends  havt  coJ 
I  think  that  this  case  comes  clearly  within  the  scope  or  the  Factors  Act,  and  that  CampM 
Brothers  were  entrusted  with  a  document  of  title.  That  being  so,  on  the  grounds  which  iam 
been  stated  by  your  Lordships,  I  can  have  no  doubt  in  concurring  in  the  judgmoit  pn^xsei 
But  I  may  say  further,  that,  on  the  grounds  on  which  the  case  was  rested  in  the  Court  bdovJ 
should  also  have  been  of  opmion  that  that  judgment  was  well  founded.  The  law  of  ScoUand  ■ 
regard  to  this  matter  had  been,  previously  to  the  Factors  Act,  for  a  considerable  time  gravhatiai 
in  that  direction,  and  now  that  state  of  the  law  has  been  omfinned  over  the  whole  kingdooi  ■ 
the  Factors  AcL  It  was  laid  down  by  Mr.  Bell  in  his  Gmunentaries  iqMm  the  law,  thata^d* 
had  the  power  to  pledge  his  principal's  iwoperty.  Upon  every  ground,  tberefon^  I  think  ^ 
judgment  of  the  Court  bdow  ought  to  be  affirmed,  and  that  the  ajqiieal  ou^t  to  be  dismissed  mdl 
costs. 

Interlocuiors  appealed from  affirmed,  and  appeal  dismissed  with  costs. 

Appellants^  Agents,  A.  K.  Morison,  S.S.C ;  Simson  and  Wakeford,  Westminster.— ^^{^MMEai'V 
AgentSf  Hamilton,  Kinnear,  and  Beat$on,W.S.i  Grahames  and  WardUw,  Westminster. 


MARCH  30,  1871. 

David  James  Smeaton,  Appellant,  v.  The  Magistrates  and  Council  op 
St.  Andrews,  as  Commissioners  of  Police,  Respondents. 

Police  Improvement  (Scotland)  Act,  1862 — Contract  with  Owner  of  premises  affected  by  nkl 
— Implement — S.,  the  owner  of  grounds,  through  which  the  Police  Commissioners  pr^«ti  • 
make  a  sewer,  objected  to  it  and  suggested  another  route,  but  the  Commissioners  insistede*  Adr 
original  scheme.  S.  then  made  a  large  claim  for  compensation,  whereupon  a  negotiation  ttJk 
place  which  ended  in  heads  of  agreement,  purporting  that  the  proposcUof  S.  was  accepted, 
to  a  slight  alteration,  and  that  a  formal  deed  would  be  executed.  The  Commissioners  aftenoerii 
abandoned  this  agreement,  being -^advised  that  it  was  ultra  vires,  whereon  S.  raised  a»ai6^ 
concluding for  implement. 

Held  (reversiojg  judgment).  Thai  it  was  comftetent  for  the  Commissioners  to  enter  into  a  HmS^ 
agrxement  with  individuals  whose  property  was  to  he  affected  by  the  proposed  worts,  oxdlhd 
S.  was  entitled  ta  have  the  formal  deed  executed,  but  that  after  it  is  exwuted,  notias  maldH 
be  given  under  the  394M  and  395tA  actions,  and  objecticns  of  third  parties  entertained} 

The  Police  Commissioners  of  St.  Andrews  having  resolved  to  make  a  sewer  throogfa  Ike 
gnrands  near  the  appellant's  house,  which  was  used  as  an  Academy  for  young  gentletDcn,  the 
appellant  stated  objections  to  it,  and  proposed  another  line  mssing  outside  his  grotuids,  and 
which  would  serve  the  same  purpose  and  be  less  prejudicial  to  his  premises.  The  CtHnmisaooen 
did  not  adopt  this  suggestea  alteration,  and  gave  the  statutory  notice  to  all  parties  objectii^ti 
the  line  they  proposed.  Mr.  Smeaton,  by  counsel,  urged  his  objections  before  the  Commissitners 
but  these  were  overruled.  He  then  appealed  to  the  Sheriff,  who  decided  in  favour  of  the  Coia- 
missioners.  Mr.  Smeaton  then  made  his  claim  for  compensation,  which  claim  was  for  j^3cca 
At  this  point  a  negotiation  was  entered  into  between  Mr.  Smeaton  and  the  Commissionen,  aod 
their  respective  agents  and  surveyors,  and  on  12th  February'  1866,  an  arrangement,  embodied  in 
certain  "heads  of  agreement,"  was  come  to,  whereby  the  Commissioners  were  to  execute  the  sc** 
in  a  line  pointed  out  by  Mr.  Smeaton,  and  he  was  to  waive  ail  right  to  compensation,  and  a fbnnal 
deed  was  to  be  executed,  embodying  the  stipulations  and  provisions  of  the  agreement,  and 
necessary  formal  clauses.  At  a  meeting  of  the  Commissioners  to  consider  Mr.  Smeattm'spminsed 
agreement,  the  Commissioners  resolved,  by  a  majority  of  14  to  13,  to  adopt  the  agreanMit)SBt)trt 
to  a  small  variation  specified.  They  at  the  same  time  gave  notice  to  their  contractor  not  to  jno*'' 
with  the  original  scheme,  and  they  obtained  Mr.  Smeaton's  assent  to  the  variation  sogge*" 
Mr.  Smeaton  on  his  part  also  withdrew  his  claim  to  compensation. 

1  See  previous  report  7  Macph.  207);  41  Sc.  Jur.  132.  S.  C.  L.  R.  s  Sc.  Ap.  107 ;  9  ''"^ 
H.  L.  24;43  Sc.  Jur.  349^ 
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.At  tbeir  next  meeting  the  Commissioners,  having  meanwhile  consulted  counsel,  resolved  to 
kudon  their  former  resolution,  accepting  Mr.  Smeaton' s  propositions,  and  to  carry  out  the 
^toe  as  at  first  proposed  by  themselves.  Thereupon  Mr.  Smeaton  raised  an  action  to  have 
b  agreement  implemented  and  the  Commissioners  interdicted  from  executing  any  other  scheme 
■D  that  agreed  to  by  the  heads  of  agreement  The  Lord  Ordinary  held,  that  there  had  been  a 
bctuded  agreement  between  the  parties,  but  the  Second  Division  reversed  that  judgment^  and 
U  that  there  had  been  no  concluded  agreement ;  vheretqwn  Mr.  Smeaton  Iwought  the  present 

j?.  Palmer  Q.C,  and  H.  J,  S^oncreiffy  for  the  appellant,— The  judgment  of  the  Court 
lov  was'wrong.  In  the  circumstances  admitted  on  the  record  a  final  agreement  had  been 
fered  into  between  the  parties.  There  is  nothing  in  the  Statute  to  shew,  that  the  Commissioners 
I  Bot  as  much  bound  by  a  contract  as  any  individual  would  be.  If  the  interests  of  third  parties 
linvolved,  that  will  be  for  future  consideration,  and  the  directions  of  the  Statute  must  be  obeyed 
Ae  fixture  action  of  the  Comnussioners.  But  it  is  enough  for  the  present  to  say,  that  as  between 
t  ^pellant  and  respondents,  the  contract  must  be  taken  to  be  concluded,  and  the  respondents 
Bt  execute  the  formal  deed  agreed  upon. 

^issell  Q.C.,  Pearson  Q.C.|  and  J.  Campbell  Smithy  for  the  respondents. 
Lord  Chancellor  Hatherley  (after  stating  the  purport  of  the  correspondence  between 
K  parties). — Now  I  must  say,  standing  there,  that  I  think  the  agreement  between  the  Commis- 
iiaers  and  Mr.  Smeaton  is  full  and  complete,  provided  of  course,  (which  is  cme  of  the  points  in 
ntioversy,)  that  the  Conunissiooers  have  power  to  enter  into  such  an  arrangement.  It  seems 
t  me  that  nothing  could  be  more  clear  and  satisfactory  than  the  state  of  the  case  as  it  rests  there. 
!bere  is  a  proposal  made  on  behalf  of  Mr.  Smeaton  by  bis  proper  agent,  made  after  Icnig 
mstigatioD  and  communicatioa  between  the  parties,  and  many  proposals  and  counter  proposals 
id  great  conuderation  of  the  whole  subject,  and  that  proposal,  it  is  said,  is  varied  in  one  not 
enr  important  {.articular,  but  still  sufficiently  important  to  require  acquiescence  in  theaheration, 
■d  tibat  proposal  so  varied  is  communicated  by  Mr.  Grace  to  Mr.  Smeaton.  Mr.  Smeaton's 
■eats  are  asked  first  if  he  would  acquiesce  in  the  variation.  The  agents  do  not  like  to  rest  upon 
n  own  authority,  but  send  it  to  Mr.  Smeaton  personally  to  know  whether  he  acquiesces ;  he 
lusmits  to  the  clerk  of  the  Commissioners  his  acquiescence,  and  thereupon  the  clerk  of  the 
jODunissioners  writes  ^in  to  Mr.  Smeaton's  agents,  and  says  everything  is  settled,  and  we 
kiak  that  you  ought  now  to  withdraw  your  claim  to  damages  which  is  going  Forward  for  reference 
lajury,  and  that  is  done. 

I  Now  there  are  several  objections  taken  to  this  agreement.  The  first  I  have  already  dealt  with, 
wady,  that  Mr.  Grace  is-supposed  not  to  have  bad  any  authority  to  intimate  to  Mr.  Smeaton 
b  acceptance  by  the  Commissioners,  and  I  say  no  more  upon  that  subject 
Then  it  is  said,  that  it  was  not  competent  to  this  Board  to  enter  into  any  agreement  whatsoever, 
i  tbc  character  in  question,  first  on  this  ground,  that  the  Sheriffs  decision  for  the  original  line 
if  sever  was  final  under  the  Act  of  Parliament,  and  the  Sheriffs  decision  being  final,  it  was  not 
BouMtent  for  the  Commissioners  to  ^  back  from  the  line  which  had  been  determined  upon  by 
W  SberiflVand  to  substitute  another  line  even  by  consent.  And  that  indeed  was  the  view  which 
|M  m  the  first  instance  taken  by  the  Lord  Ordinary  in  the  course  of  this  litigation,. but  the  Gnirt 
i  Session  held,  that  the  Lord  Ordinary  was  in  error  upon  that  conclusion,  and  I  think  justly  so 
cld.  The  decision  of  the  Sheriff  is  to  be  final  in  this  sense,  that  when  a  i>arty  complains  of  a 
Dorse  of  d^ing  with  his  property  with  reference  to  the  line  of  sewerage  which  may  be  adopted, 
lehas  it  open  to  him  to  go  before  the  Sheriff,  and  make  out  such  a  case  as  he  may  be  advised, 
s  to  the  propriety  of  the  adoption  of  the  line.  The  Commissioners,  if  they  persist  in  that  line, 
late  their  case  before  the  Sheriff,  and  the  Sheriff  comes  to  his  own  determination  as  between  the 
■es  proposed  by  the  parties  before  him  upon  tliat  occasion.  But  the  Act  of  Parliament  never 
Kant  to  state  that  the  Sheriff  was  to  do  more  than,  when  these  matters  were  brought  before  him, 
ft  ny,  that  as  between  the  two  parties  to  this  agreement,  namely,  the  Commissioners  on  the  one 
aiid,and  the  party  whose  property  was  to  be  taken  on  the  other,  the  Commissioners  were  entitled 
9  do  that  which  was  the  right  and  proper  thing  to  be  done.  That  determination  being  inade, 
keie  was  nothing  to  prevent  the  Commissioners,  in  lieu  of  entering  into  expensive  contests,  and 
Rdqectmg  themselves  to  heavy  damages  in  consequence  of  the  line  they  had  taken  upon  a  full 
xview  (H  all  the  circumstances  of  tlw  case,  from  coming  to  an  arrangement  with  Uiose  who 
■UNMed  them,  and  talung  a  different  course  for  the  purpose  of  saving  money  to  those  whose  funds 
My  have  to  deal  with,  namely,  the  rateable  Inhabitants  of  the  town,  in  the  execution  of  worics  of 
lus  descripti<m.  In  truth,  tfais  objection  is  very  nearly  allied  to  a  subsequent  objection  as  to 
'bether  it  was  competent  to  the  parties  to  enter  into  any  agreement  at  all.  I  think  it  is  fountted 
■poQ  a  misconception  of  the  compound  problem,  which  has  to  be  solved  by  the  Commissioners. 
It  is  not  the  mere  dry  problem  whether  or  not  a  line  in  a  particular  direction  tn  an  engineering 
>oint  of  view  will  be  more  convenient  than  another,  because  it  may  be  convenient  to  take  the 
icwer^  through  some  very  valuable  property  ;  indeed,  it  might  be  convenient  to  take  it  throi^ 
Jh  middle  of  a  manufactory  which  voold  be  a}ile  to  make  out  a  serious  grievance,  and  be  aue 
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to  obuin  exceedii^hr  heavy  danuLges  in  cotoseqoence  of  U.  Their  jw^pment  is  to  be  txeai» 
the  best  manner  in  uw  interest  of  the  town. 

The  question  thw  have  to  dctennine  is,  wliat  would  be  the  best,  all  dungs  consdered;  I 
expense  intti  ccmsideration  amongst  other  things  ;  taking  the  expense  of  thework  and  dwa 
q{  oMBpensatioa  that  they  may  liave  to  pay  for  injviry  to  parties  who  may  be  affected  ' 
proposed  line,  and  any  other  expense,  into  their  full  consideration,  and  taking  into  coondl 
the  engineering  question  as  to  the  merits  of  the  proposed  line,  and  to  say  what,  on  the  «l 
it  best  for  us  to  do  for  the  interests  which  are  entrusted  to  .our  charge  ?  I  apprehend,  the 
that  they  had  a  pei^t  right,  notwithstanding  that  the  Sheriff  had  come  to  tl^  decision,  te 
into  the  negotiation  they  did  enter  into. 

Then  it  is  said,  that  there  is  a  formidable  obstacle,  and  one  which  has  been  sust^uned 
judgment  of  the  Court  of  Session,  which  obstacle  is  stated  to  be  this  You,  the  Commisi 
are  acting  as  a  public  body,  and  you  are  bound  to  come  to  your  decision  upon  what  is  bet 
executed  for  the  benefit  or  the  inhabitants,  and  having  done  that,  it  is  said  yon  choose  j9 
and  you  choose  it  acting  in  a  ^tzrt  judicial  capacity,  because  not  only  has  the  person  rta* 
to  the  line  coming  through  his  property  a  right  to  be  heard,  but  all  persons  having  to  CM 
to  the  work — all  the  r^payers — have  a  voice  in  the  matter  and  have  a  right  to  bebeud 
you  with  respect  to  the  line,  in  case  they  object  to  the  Une  proposed,  ^^m,  haviagdM 
fttati  judicial  position,  cannot  bind  yourselves  by  any  agreement ;  you  must  take  npon  jot 
to  act  jndiciallyf  and  you  cannot  bind  yourselves  by  any  special  ^;reeinent  vnth  as;  pK 
parties  to  esecntedieiroriE  in  any  particular  way.  Then  it  is  farther  sud,  that  ahodyctM 
as  this  body  is^  ouglit  not  to  be  token  by  surprise,  and  that  an  agreement  carried  by  a  mjl 
one,  as  it  was  ap«i  this  occasion,  is  a  thing  to  be  looked  at  with  great  suspicion,  audi 
Commissioners  are  not  at  libeity  to  enter  into  contracts  of  this  description,  snatched  f« 
by  a  has^  decision  without  giving  the  subject  fuU  and  mattve  connderadon,  and  eiercifll 
it  a  ffiMsn  judicial  deliberation.  - 

This,  however,  was  not  exactly  the  form  which  the  judgment  of  the  Court  above  took. 
Court  above  considered,  that  the  agreement  was  somewhat  hastily  snapped  at,  and  tbeyhd 
in  effect  it  was  not  intended  to  come  to  a  permanent  agreement,  but  that  <mly  the  btal 
iieads  of,  an  agreement  had  been  suggested  by  the  parties,  which  had  never  ripend 
oimi^te  agreement. 

Now,  with  regard  to  the  power  to  enter  into  the  agreement,  I  am  content  to  rest 
decision  of  the  Judges  and  the  reasons  there  given.  I  nMd  not  read  them,  but  Lord  Cova 
them  very  fully.  The)*  are  pretty  much  what  I  have  ventured  to  give.  Their  reasons  «a 
the  Commissioneis  were  competent  to  act  to  the  best  of  their  judgment  in  la^g  down  dM 
sewerage,  3ad  that  upon  that  ground  they  did  not  concave  tlut  there  was  any  obstade,  ft 
Sheriff  naving  come  to  a  certain  cmdusion  of  a  defined  character  to  [wev«it  their  enuri 
die  consideration  of  aU  that  was  best  for  the  interest  of  the  [M-bperty  entrusted  to  Aeir( 
Lord  Neaves  also,  I  think,  assented  to  that  proposition  of  the  first  interlocutor  oi  th 
Ordinary.  Then  the  case  went  back  to  the  Lord  Ordinary,  and  there  arose  this  last  oi 
that  I  have  to  deal  with,  and  which  is  at  the  foundation  of  the  present  appeal  H 
Ordinary  having  had  the  case  remitted  to  him  with  a  declaration  of  his  havingbeea  inci 
regards  the  finality  of  the  decision  ctf  the  Sheriff,  he,  on  rea>nsideration,  came  to  the  oat 
that  the  agreement  was  effective.  He,  having  been  instructed  by  the  higher  Court  to  del 
that  question,  held,  that  it  had  been  proved,  taking  the  view  which  I  ventured  to  taki^ 
binding  and  conclusive  agreement  between  the  parties.  Then  it  came  in  the  last  instuce 
ttie  Judges  of  the  Court  cir  Session,  and  they  were  of  opinion  that,  looking  to  all  thedrcuoH 
it  must  not  be  taken  to  be  a  final  and  concluded  agreement,  and,  amimgst  other  things,  tbey 
a  good  deal  upon  the  form  in  which  the  matter  was  presented  as  being  the  basis  of  an  sgn 
and  not  an  agreement  itself,  and  upon  the  circumstance  of  its  referrii^  to  a  future  deei 
executed,  for  which  instructions  were  given,  and  they  relied  also  upon  what  they  considoe 
the.  impropriety  of  allowing  a  body  of  this  kind  to  be  hastily  surprised  into  an  agrcema 
they  considered  that  this  agreement,  come  to  by  a  majority  of  one  voice,  mdicated  that  I 
been  the  character  of  the  agreement  thus  entered  into. 

I  will  read  the  opinion  or  Lwd Cowan  upon  this  part  of  the  case.  He  says," taking  Ae 
of  dw  memonndum,  and  of  the  resolution  together,  therefore,  I  cannot  bold  the  paitiesde 
and  absohuely  bound  themselves  and  die  communi^  of  St  Andrews  to  these  heads  of 
The  parties  were  still  i»  nndis  fitUbus  contractus,  and  until  the  formal  deed  was  wiitten  « 
duly  subacribed  by  the  parties  respecdvely,  by  the  pursuer  on  the  tme  hand,  and  by  tlie : 
and  clerk  of  the  meetii^  on  the  other,  it  seems  to  me  that  theyare  tobere|;ardedasstflI(i 
to  resile,  especially  sluiuld  good  ground  for  doing  so  meanwhile  arise  to  inAice  Aeooei 
other  so  to  act" 

Now  the  point  with  reference  to  the  preses  and  the  clerk  I  confess  appears  to  me  i>  < 
8ustainiU>le.  It  rests  upon  the  dause  of  the  Act  which  says,  that  contracts  with  i^wd^' 
.ahmild  be  signed  by  the  i«eses  and  the  cledu   I  very  much  doubt  whetlier  diat  nw* 
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made  vith  a  person  whose  property  is  affected  or  damaged  by  the  execution  of  works 
jr^ird  to  any  arrangement  which  may  be  come  to  with  him.    But  the  question  here  is  not 
~  r  this  in  its^  is  to  be  the  final  and  ultimate  deed  which  is  to  be  executed.    The  question 
,  whether  such  a  resolution  was  come  to,  and  such  acquiescence  on  the  part  of  the  body 
to  the  vote  that  the  secernent  should  be  adhered  to,  and  a  formal  deed  executed  so 
>  this  an  instrument  binding  the  parties  to  the  execution  of  such  a  deed.    AH  that  we 
)do  upon  the  present  occasion  is  to  say,  whether  there  has  been  an  engagement  entered  into 
I  Commissioaers  with  Mr.  Smeaton  tbiat  they  will  execute  a  deed  of  the  description  hereby 
1(4  and  which  they  have  undertaken  to  execute.    I  think  it  is  hardly  necessary  to  say  more 
[dot  The  whole  agreement  is  entered  on  the  minutes  eximssly,  and  is  signed  by  thepreses 
le  ckrk,  not  indeed  in  the  shape  of  signing  the  agreement  eo  wtmttg,  but  simply  as  a 
|«f  all  that  had  been  done.   But  what  I  take  to  be  the  true  intent  and  meaning  of  the  clause 
lAct  of  Parliament  is  simply  this,  that  when  the  works  are  positively  to  be  taken  in  hand, 
eto  be  executed,  or,  if  you  will,  when  the  final  deed  is  being  executed  between  the  third 
[as  to  the  line  in  which  the  works  are  to  be  taken,  the  subscription  shall  be  made.  But 
don  here  being  simply  how  tax  the  parties  deliberately  bound  themselves  by  the  course 
k  at  that  meeting  of  directing  the  deed  to  be  executed  and  directing  an  intimation 
>BBde  to  the  other  party  to  act  thereon  by  withdrawing  his  claim  for  compensation 
i  matter,  I  confess  it  appears  to  me,  that  the  conclusion  to  which  the  Lord  Ordinary 
I  correct,  namely,  that  the  pursuer  was  entitled  to  a  declaration  according  to  the  first 
I  of  his  summons,  which  is  a  conclusion  that  the  deed  in  question  ought  to  be  executed 
I  the  resolution  come  to  upon  that  evening  of  the  1 2th  February,  and  that  therefore 
ator  of  the  Court  of  Session  in  which  their  Lordships  came  to  a  contrary  conclusion 
t  to  be  reversed.    The  objection  which  has  been  rested  upon  the  ground  of  this  being 
fitx  basts  of  an  agreement  seems  to  me  to  rest  upon  a  very  narrow  foundation  indeed 
iall  that  is  required  is  to  reduce  the  agreement  into  formal  terms.   Mot  a  single  new  term 
iinoodaced,  tnit  the  basis  of  agreement  which  is  submitted  to  him  who  has  to  accept  it 
the  agreement  itself  when  it  is  accepted  by  him  who  has  to  accept  it,  and  it  contabs 
I  which  is  afterwards  to  be  introduced  into  the  formal  deed  which  shall  be  executed, 
I  shall  receive  effect. 

1  there  is  the  last  objection  which  was  entertained  in  the  Court  below,  and  as  to  which  it 
that  a  word  should  he  said.    As  regards  this  agreement  it  is  said,  We,  the  Com- 
cannot,  now  that  the  line  of  sewerage  is  changed,  proceed  with  this  as  the  sewer  in 
■  which  we  have  given  notice.    We  gave  notice  as  regards  the  other  sewer  which  went 
the  grounds  of  Mr.  Smeaton,  and  not  with  respect  to  a  sewer  which  takes  this  or  that 
'  think  that  objection  is  a  sound  one,  and  that  as  regards  the  course  to  be  taken  by  the 
hereafter,  in  giving  effect  to  or  attempting  to  give  effect  to  this  arrangement,  I 
'  will  have  to  be  given,  and  that  when  the  dera  has  been  executed  upon  the  part  of 
sioaers  with  Mr.  Smeaton,  all  parties  who  are  entitled  to  object  to  that  new  line  of 
'  come  and  object  to  it.    What  may  be  the  result  of  those  objections  it  is  not  for  us  to 
may  or  may  not  have  the  effect  of  stopping  the  line  of  sewer  from  being  carried  in 
in  in  which  Mr.  Smeaton  desires  that  it  shoidd  be  carried. 

,  that  there  is  a  chmse  in  the  Act,  that  the  clerk  shall  certifjr  the  line  as  the  proper  line 
n,  and  Mr.  Paterscm  has  said  in  some  of  his  lettm,  that  he  will  never  so  certify  this  Une. 
tcaU  atmtion  to  this.    It  is  not  necessary  that  he  should  certify  to  its  being  proper  in  an 
Qg  point  of  view,  but  that  it  is  proper  in  every  point  of  view,  when  everything  is  ta.ken 
deration.    He  may  find,  for  instance,  damages  for  Mr.  Smeaton  amounting  to  the  sum 
>  vottid  have  to  be  paid,  and  I  think  that  Mr.  Paterson  would  be  very  well  advised  if  he 
that  a  sewer  which  made  such  a  slight  deviation  as  is  here  made,  and  which  could  be 
'  j£4oo  or  j£6oo^  would  be  a  more  proper  one  than  one  which  would  cost  ^^3000  or  ;£^4ooa^ 
t  perhaps,  in  a  less  eligible  direction.   All  that  would  have  to  be  considered. 
I  most  observe  with  reference  to  Mr.  Smeaton's  position,  it  is  only  due  to  him  to  say 
ere  was  one  of  his  letters  which  was  read  to  us  for  the  purpose  of  shewing  Mr.  Paterson's 
1  to  the  line.  I  think  it  is  after  this  arrai^ement  had  been  entered  into,  that  he  says,  he 
;  think  that  the  other  side  expected  very  much  to  prevail  with  the  Sheriff,  but  that  they 
'  la^  expectations  with  regard  to  the  damages  which  might  be  given.    No  doubt  Mr. 
I  with  tererence  to  the  damages  which  he  claimed,  thought  that  he  had  a  hold  upon  the 
'  tiers  in  inducing  them  to  come  into  that  agreement, 
to  me,  therefore,  that  our  course  is  plain,  namely,  that  we  have  simply  to  follow  the 
'  of  the  Lord  Ordinary,  which  dedares,  that  according  to  the  first  conclusion  of  the 
Itt  Commissi<mers  are  bound  to  execute  the  deed  whidi  they  have  agreed  to  execute, 
I  was  in  truth  a^;reed  to  be  emcuted,  when  the  parties  attemi^ed  to  resile  from  the 
[•  I  am  of  opimm  that  they  had  no  power  to  resile.   I  think  that  aftor  the  execution 
^oeed  the  matter  most  be  remitted  to  the  Court  below,  who  will  see  that  all  proper  steps 
•iih  ngud  to  it   I  thhik  thm  was  nothing  at  all  judicial  upm  the  part  of  the  Corn- 


Digitized  by 


Google 


1900 


REPORTS  OF  SCOTCH  APPEALS. 


missicmers  vith  reference  to  the  determination  of  the  line  which  they  proposed,  as  a  w2Sta 
originating  in  their  own  minds,  and  as  to  which  they  were  to  hear  all  the  objections  Uiat  miglH 
be  made  against  it  But  now  they  will  take  it  as  a  matter  which  did  not  origins  in  tbeii  on 
minds,  but  whidi  origimted  ia  another  mind,  and  to  which  objectimis  may  be  nude  by  othoi 
It  seems  to  me  that  tney  will  stand  in  exactly  the  same  position  as  they  would  have  stood  in, 
by  a  majority  of  13  to  12,  they  had  originally  resolved  to  carry  the  line  in  Uiis  paitiada 
direction. 

:  They  have  resolved  to  carry  it  in  this  particular  direction  after'considering  all  the  circurostaiKes 
and  calculating  all  the  chances,  including  the  chance  cS  having  to  pay  heavy  damages  in  tke 
usual  way  by  the  verdict  of  a  jury- 
Nothing  that  I  have  now  said  is  intended  to  express  an  opinion,  that  when  the  deed  is  execBud 
according  to  the  agreement  between  the  parties  Mr.  Smeaton  would  be  entitled,  as  a  matter  of 
course,  to  have  the  line  of  sewerage  proceeded  with  in  the  direction  he  desires,  or  tliat  Mr. 
Smeaton  is  entitled  to  the  benefit  of  any  of  those  negative  conclusions  which  he  has  inserted  ii 
his  summons,  namely,  those  conclusions  in  which  he  desires  the  Court  to  declare,  that  die  Coop- 
missioners  are  not  entitled  to  make  their  sewer  in  any  other  direction  than  that  which  is  iat 
specified. 

What  1  apprehend  the  Commissioners  have  agreed  to  is  tliis  :  They  have  agreed  to  enUTiriD 
a  formal  agreement  with  him  that  they  will  make  this  sewer  in  this  direction,  always  under  ifee 
powers  of  their  Act,  and  if  they  cannot  make  it  under  the  powers  of  their  Act,  of  cowse  ikti 
raises  a  totally  different  que^on  from  any  that  we  have  to  consider.  I  think  Oat  ve  an 
warranted  in  coming  to  the  conckision,  that  this  ^[leement  should  be  execute)^  and  the  pmos 
oi  the  Commissioners  put  in  force,jpursuant  to  the  provisions  of  the  Act  of  ParUament,  ana  ander 
the  direction  of  the  Judges  of  the  Court  below. 

Lord  Chelusford. — My  Lords,  the  only  question  to  be  decided  in  this  appeal  is  thatituA 
arises  on  the  first  conclusion  of  the  summons  of  declarator,  viz.  that  the  defenders,  the  Com- 
missioners of  Police  of  the  Burgh  of  St.  Andrews,  are  bound  to  execute  in  duplicate  a  (otad 
deed  of  agreement  embodying  the  stipulations  and  provisions  contained  in  a  memoiandmntf 
heads  of  agreement  signed  by  Alexander  Nicholson  on  behalf  of  the  pursuer,  on  or  about  ^ 
I2th  day  of  February  1866,  and  approved  of,  and  accepted  and  adopted  by,  the  defendenata 
meeting  held  by  them  in  St  Andrews  on  the  said  12th  day  of  February  1866." 

The  determination  of  this  question  depends  upon  whether  the  agreement  mentioned  is  ^ 
summons  was  a  concluded  ana  binding  agreement  between  the  parties.  The  Lord  OrdiouyW 
his  first  interlocutor  found, that  "an  agreement  was  entered  into  and  was  concluded  betveoitk 
pursuer  and  defenders  in  the  manner,  and  to  the  effect,  stated  in  the  i8th  and  f oUowing  anides 
of  the  condescendence  on  his  behalf. ' '  But  the  defenders  having,  by  their  3d  plea  in  law,  pleatkd, 
that  "  The  Sheriff  having  already  sanctioned  a  certain  line  of  main  siewtx  throi^  the  pnnoer's 
lands,  and  the  decision  being  by  the  Police  Act  declared  to  be  final  and  conduave,  it  is  d«  nor 
competent  for  the  defenders  to  adopt  a  totally  different  Use  of  sewers  throu^  said  Und^ 
the  Lord  Ordinary  found, "  that  assuming  the  said  agreement  to  have  been  concluded  as  aOegH^ 
the  execudon  of  the  same  as  such  is  not  capable  of  being  specifically  enforced  by  the  panncr, 
being  executed  by  the  defenders,  in  so  far  and  in  respect  that  the  terms  thueof  are  inconssKot 
and  incompatible  with  the  terms  of  the  decision  of  the  Sheriff  above  mentioned,"  whidi  is 
declared  by  the  Act  be  final  and  conclusive,  and  not  subject  to  review  by  suspension,  rednttion, 
or  advocation,  or  in  any  manner  or  way."  He  therefore  sustained  the  3d  plea  in  Uvdtbt 
defenders,  and  assoilzied  them  from  the  conclusions  of  the  summons. 
This  interlocutor  was  reversed  by  the  Inner  House,  and  they  remitted  to  the  Lord  Ordinary  w 


parties,  and  that  as  matter  of  law  it  was  not  beyond  the  power  _.  

agreement.  This  interlocutor  being  carried  by  reclaiming  note  to  the  Inner  House,  the  SecoH 
Division  of  the  Court  of  Session  recalled  it,  and  found,  that  00  concluded  agreement  had  psss^ 
between  tiie  parties,  and  therefore  assoilzied  the  defenders  from  the  condusioiu  of  i** 
summons.  . 

The  appeal  before  your  Lordships  is  from  this  interlocutor,  and  the  questim  to  be  detemiiKd 
is.  whether  the  respondents  are  bound  to  execute  a  fiwmal  deed  of  agreemait  for  the  cnutrodv* 
or  a  sewer  in  a  particular  direction  through  the  appellant's  lands  of  Abbey  Park  ? 

The  learned  counsel  for  the  respondents  contended,  that  the  Commissioners  of  Police  had  no 
power  to  contract  in  any  other  way  than  that  provided  for  by  the  65th  section  of  the  1$  and » 
Vict,  cap^  loi.  That  by  the  394th  and  395th  sections  of  the  Act,  the  Commissioners  "mnstpre 
,  public  notice  of  their  intention  to  make  a  sewer,  and  they  are  to  hear  and  to  determine  upon 
objection  to  the  intended  works."  And  how,  it  was  asked,  can  they  bind  themselvei  by  *"? 
private  agreement  ?  ^ 

The  question  as  to  the  competency  of  the  Commissioners  to  enter  into  ureements  with 
.uaU^  whose  property  is  to  be  affected  by  the  proposed  works,  was  before  uie  Court  of  the  Smm 
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Division  upon  appeal  to  them  from  the  first  interlocator  of  the  Lord  Ordinary,  and  the  Court 
idd,  that  there  was  no  statutory  incapacity  to  prevent  the  Commissioners  from  entering  into  a 
indiDg  agreement  with  individuals  with  reference  to  operadons  under  the  Statute.    With  regard 

0  the  objection,  that  the  Statute  has  prescribed  a  particular  course  of  proceeding  to  the  Com* 
■bsioaers  which  cannot  be  departed  from,  it  does  not  follow  that  after  an  agreement  has  been 
ilered  into  for  the  construction  of  a  sewer  the  preliminary  notices  are  not  to  be  given,  and  that 
he  same  mode  of  dealing  with  objections  is  not  to  be  followed  as  in  all  other  cases  where  ilie 
nks  are  proposed  to  be  executed  solely  iqion  the  judgment  <tf  the  Commissioners. 

It  being  therefore  competent  to  the  Q>mmissioDers  to  enter  into  an  agreement  with  the 
KKllant  to  carry  the  proposed  sewer  in  a  particular  direction  through  hislmds,  was  tbere  a 
■ding  executory  agreement  between  the  parties  which  entitled  the  appellant  to  call  upon  the 
Skimussiraen  to  execute  a  formal  deed  in  conformity  with  that  agreement? 
'  It  was  not  denied,  that  if  the  memorandum  of  agreement  had  been  entered  into  between 
tSvate  persons,  it  might  have  been  specifically  enforced  against  the  parties  refusing  to  perform 

1  But  it  was  held  by  the  Second  Division,  that  the  memorandum  was  a  proposal  merely  to 
tve  the  way  for  a  final  settlement ;  and  to  use  the  language  of  Lord  Cowan,  "  the  parties  were 
fil  in  Hudis  finibus  contraciits,  and  until  the  formal  deed  was  written  out  and  duly  subscribed 
if  the  parties  respectively,  by  the  pursuer  on  the  one  band,  and  by  the  preses  and  clerk  of  the 
Kcting  on  the  other,  they  were  to  be  regarded  as  still  entitled  to  resile." 

With  respect  to  the  communication  to  the  appellant  by  the  clerk  of  the  resolution  of  the  Com- 
rii^oners  and  the  consequent  proceedings  of  the  appellant,  amounting  to  proof  of  ret  iniervenius, 
iicfa would  prevent  the  Commissioners  from  resiling,  Lord  Neaves  observed,  that  "aresolution 
iAout  communication  is  nothing,"  and  he  held,  that  Mr.  Grace,  the  clerk  of  Uie  Commissioners^ 
■s  the  anUwr  of  the  alleged  intervenius,  but  he  had  no  authority  from  the  Commissioners 
ttolxndtbem.  His  business  as  clerk  was  to  record  the  resolution  of  the  Commissioners, 
pd  to  inteifere  no  further  without  express  instructions;  and  he  had  no  authority  even  to 
inunonicate  to  Mr.  Smeaton  the  resolution  of  the  Commissioners,  for  the  minute  embodying 
m  resolution  was  not  approved  of  until  the  next  meedng,  when  the  steps  were  immediately 
Itoi  to  rescind  it. 

It  spears  to  me,  that  the  question  is  no^  whether  the  memorandum  was  originally  a  mere 
IR^msal  for  an  agreement  (for  upon  that  point  there  can  be  no  doubt),  but  whether  this  proposal 
bs  accepted  by  the  Commissioners,  and  the  terms  of  it  agreed  to  by  them  at  the  meeting  held 
Br  the  purpose  of  determining,  whether  a  deed  of  agreement  should  be  executed,  embodying  the 
tipoiations  and  provisions  contained  in  it. 

At  the  morning  sitting  of  the  Commissioners  on  the  I2th  February  i866»  the  "Memorandum 
if  Ac  proposed  Heads  of  Agreement "  was  laid  before  the  meeting. 

After  specifying  the  terms  to  be  agreed  to  on  both  sides,  it  concludes  in  these  words,  "  A  formal 
jjm  of  agreement  embodying  the  stipulations  and  provisions  above  written,  and  other  necessary 
nntal  clauses,  shall  be  prepared  by  the  Commissioners'  agent,  and  revised  by  the  agent  of  Mr. 
Bttatm  (in  duplicate),  within  14  days  from  this  date,  the  expense  of  said  deed  to  be  de^yed 
9tl>e  parties  mutually."    And  this  was  signed  by  Mr.  Nicholson  on  behalf  of  the  pursuer. 

meeting  was  suspended  till  7  o'clock  in  the  evening.  At  the  evening  sitting,  the  memor- 
lidiBahdng  read,  Mr.  William  Smith  moved,  in  the  terms  which  have  been  read  by  my  noble 
Md  learned  friend  on  the  woolsack,  and  the  motion  made  by  him  was  carried  by  a  majority  of 
IK  The  meeting  then  directed  the  clerk  to  prepare  a  deed  of  agreement  between  the  Commis- 
■iners  and  Mr.  Smeaton,  l»sed  on  and  -in  conroimity  with  the  said  memorandum  or  heads  of 
tSmnwnt    Mr.  Paterson,  civil  engineer,  (who  was  present,)  was  also  instructed  to  [n-oceed  to 

Ethe  specifications  adjusted  in  tenns  of  said  heads  of  agreements,  and  to  obtain  estimates  for 
CMistruction  of  the  deviation  sewer,  and  submit  such  estimates  to  the  Commissioners. 
As  it  is  decided,  that  the  Commissioners  had  power  to  enter  into  an  agreement  with  the  appellant, 
I  have  some  difficulty  in  understanding  how  it  could  be  considered,  after  their  acceptance  of  his 
*oposaI,  and  their  directions  to  their  clerk  to  carry  it  out  by  having  a  proper  deed  of  agreement 
ppared,  that  the  memorandum  should  continue  to  have  the  character  of  an  unaccepted  proposal.' 
f  tfaiok  there  is  nothing  to  interfere  with  the  binding  effect  of  the  agreement  in  the  slight  variation 
miginal  terms  proposed  with  respect  to  the  reference  of  Mr.  BIyth  or  some  other  engineer, 
^  as  to  the  levels  and  embankments.  These  alterations  were  accepted  by  the  appellant  in  a 
IWaof  the  J3th  February  1866. 

It  seems  to  have  been  ctmsidered  by  the  Court  below,  that  the  resolution  adopthig  the  memor- 
^winn  was  not  binding  on  the  Commissioners  until  it  was  communicated  to  ue  appellant,  and 
^  there  was  no  regular  communication  made  to  him,  as  the  clerk  had  no  authority  irom  the 
'Ottunissiooers  to  communicate  the  resolution.  But  I  apprehend,  that  the  resolution  of  the 
fleeting,  and  the  direction  to  carry  out  the  agreonent,  txAmd  the  Commissioners  without  any 
communication  of  their  proceedings  to  the  appellant  The  Commisnoners  must  have 
xcn  informed  by  their  clo^c  from  time  to  time  of  progress  which  was  making  towards  the 
reparation  of  the  deed,  and  they  never  appear  at  any  time  to  have  su^ested,  that  there  was  no 
It.  6  F 
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final  agreement,  or  that  their  clerk  had  no  authority  to  communicate  with  the  appeUast  on  that 
footing.  In  particular,  the  letter  of  Mr.  Grace  to  Messrs.  Drummond  and  Nichdson  of  the  \fA 
of  February  1 866  coiild  not  have  been  written  without  authority  of  the  Commissioners.  He  then 
says,  '*  In  consequence  of  the  arrangement  that  has  been  made  between  the  Commissioners  and  Ml 
Smeaton  I  think  it  would  be  satisractory  that  you  wrote  me  withdrawing  the  notice  given  by  hii 
to  have  the  compensation  fixed  by  a  jury,  and  I  beg  you  will  write  me  accordingly."  1  thinli  dU  : 
it  was  on  the  following  day  that  Mr.  Smeaton  wrote  a  letter,  withdrawing  the  notice  vhich  bai 
been  given  to  the  Sheriff.  That  the  Commissioners  considered  the  agreement  (if  kgal)  to  be  a  | 
concluded  one  appears  also  from  the  repcHt  of  the  committee  to  which  my  noble  and  leaned 
friend  has  alluded,  in  which  they  speak  of  this  agreement,  and  of  the  reluctance  to  withdraw  bm 
itf  but  say  that  in  consequence  m  legal  difficulties  they  feel  themselves  bound  to  do  so. 

Lord  Comm  thought  tne  parties  entitled  to  resile,  "  especially  (as  he  said)  should  good  gtmi 
fcr  doing  so  meanwhile  arise  to  induce  the  one  or  the  other  in  good  bath  so  to  act"  "Aa^" 
he  adds,  "  50  it  happened  with  the  Commissioners,  for  having  consulted  their  counsel,  tbej  «cff 
advised  that  their  reduction  was  illegal  and  v//ra  vires."  But  this  turned  out  to  beanemoeoos 
opinion  of  counsel,  as  the  Court  of  Session  decided  that  the  agreement  was  not  ttlira  vim. 

Another  ground  suggested  for  rescinding  the  agreement  was,  that  the  surveyor  to  the  Gai- : 
missioners  wouki  refuse  to  certify  for  a  sewer  in  the  direction  speciBed  in  the  agreemat  Bat 
the  certificate  of  the  surveyor  is  required  under  the  395th  section  of  the  Act  only  where  as  ol>^B^ 
tion  has  been  made  to  the  intended  work,  and  after  the  pessoa  making  the  objectioB  hs  bwi 
heard ;  and  ncn  constat  that  there  will  be  any  objection. 

As,  according  to  the  opinion  of  your  Lordships,  there  is  a  formal  concluded  ^reement  betita 
the  parties,  the  appellant  does  not  require  the  aid  of  proof  of  m  interventus.  If  it  vere  neces- 
sary, I  should  be  quite  prepared  to  hold,  that  supposmg  there  were  no  previous  authority  b;Ae 
Commissioners  to  the  clerk  to  communicate  the  resolutions  bindingthem  to  theagreenKiii,theR 
is  ample  evidence  to  shew,  that  they  never  objected  to  the  communication  as  umuthorind,"' 
as  a  breach  of  the  clerk's  duty. 

There  seems  to  roe  to  be  nothing  in  the  objection,  that  the  conclusion  of  the  smmuons 
a  declarator,  that  the  Commisslonns  are  bound  to  execute  a  deed  of  agreement  einbtt^riaf  die 
stipulations  and  provisions  contained  in  the  memorandum  or  heads  of  agreemoit  seined  bf 
Alexander  Nicholson,  whereas  that  memorandum  was  not  accepted  simply  by  the  Coniniissi(»e»% 
but  with  a  variation.  It  is  to  be  observed,  that  the  appellant^s  ist  plea  in  law  is  founded  npn 
a  valid  and  binding  agreement  having  been  constituted  by  the  memorandum  of  agreemest ;  ■* 
the  defenders'  acceptance  and  adoption  thereof  at  a  meeting  of  the  12th  February  1866,  and  the 
pursuer's  acceptance  by  his  letter  of  the  following  day.  But  upon  the  conclusion  of  tbe  sumnms 
Itself,  I  think  that  if  the  Commissioners  objected  to  a  declarator  of  their  being  bound  to  executt  - 
a  deed  in  the  terms  of  the  summons  on  account  of  their  acceptance  of  the  memorandtun  cffhcsds 
of  agreement,  with  a  variation,  tbe  appellant  might  at  the  hearing  consent  to  have  the  deed  *iA 
the  variation  introduced  by  the  Commissioners. 

Although  your  Lordships  are  of  opinion,  that  the  Commissioners  are  bound  to  carry  oitf  wr 
agreement  by  a  formal  deed,  yet  if  you  were  satisfied  that  the  deed  would  be  of  no  availte** 
appellant,  you  might  probably  be  disposed,  for  his  sake,  not  to  reverse  the  intertocutor  af^oM  ; 
from.    But  this  will  not  necessarily  follow  from  the  execntioo  of  the  deed.   The  Canmisaitfn  ■ 
must  indeed  ^ve  the  notices  required  by  the  Statute  <tf  their  intention  to  construct  the  sever  n  ! 
the  agreed  direction,  and  thus  afford  an  o^wrtunity  for  objections  to  ^  wcnk.  And  it 
intimated,  that  the  surveyor  of  the  Commissioners  would  rdiise  to  certify  under  tbe  Statute  ib^ 
the  work,  in  his  judgment,  ought  to  be  executed.   But  as  the  certificate  of  tbe  surveyor  is  not 
requited  except  where  an  objection  is  raised  to  an  intended  sewer,  and  as  far  as  appears  do 
owner  of  lands  is  interested  in  making  an  objection,  your  Lordships  will  not  suppose  ''^^ 
Conmiissioners  will  raise  up  an  Direction  in  order  to  make  the  certificate  of  the  surveyor  (»"™ 
they  know  will  be  withheld)  necessary,  and  so  enable  them  to  defeat  their  own  deed. 

I  agree  with  my  noble  and  learned  frwnd,  that  the  appeal  must  be  dispcned  of  in  ^waff 
he  has  stated. 

Lord  Colonsay. — My  Lord?,  this  case  has  required  some  minute  examination  of  tbe  pro- 
ceedings, which  are  pirinted  along  with  the  case,  which  are  very  volimainous.  The  gnwd  ■ 
judgment  of  the  Court  below  appears  to  me  to  have  been  in  substance  this,  that  there  «asv 
concluded  agreement.  The  learned  Judges  declined  to  go  into  any  other  question,  and  thcTiW 
the  interlocutors  of  the  Lord  Ordinary,  and  assoilzie  the  defenders  from  the  whole  condusice*" 
the  summons.  It  appears  to  me,  on  an  examination  of  these  documents  and  the  coarse  of  P>|^ 
cedure  in  this  case,  tut  in  the  position  in  which  Mr.  Grace  stood  in  reference  to  the  whole  cf 
matters,  it  must  be  held,  that  Mr.  Grace  was  acting  with  the  authority  of  the  CommisaooeR^ 
duu  Acre  was,  through  Mr.  Grace  commimicating  witti  Mr.  NKhobon,  a  concluded  agn^r" 
to  the  effect  tliat  a  formal  deed  of  agreement  was  to  be  made  out,  and  furtlier,  that  Mr<  ^ 
prepared  a  draft  of  agreement. 

But  there  has  been,  and  still  is,  an  awkwardness  lu  thepoation  into  which  diis  case  bis  bea 
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broug^ht  thus  by  the  respoadents,  though  it  is  not  one  from  which  it  is  impossible  to  have  the  matter 
extricated.  Certain  things  have  been  already  fixed  hy  the  law.  In  tne  6nt  [dace,  it  was  fixed 
a  a  former  proceeding,  here  referred  to,  that  the  decision  of  the  Commissioners  in  ref^nce  to 
Ac  propriety  of  following  out  their  powers  by  making  a  particular  sewer,  was  a  proper  matter  to 
be  dealt  with  by  an  appeal  to  the  Sheriff,  and  not  by  the  Court  of  Session.  There  was  a  case 
mfcrred  to  in  reference  to  this  matter,  where  the  Court  refused  a  note  of  suspension  and  interdict, 
iriiich  was  presented  on  the  ground,  that  there  had  not  been  such  an  excess  of  jurisdiction  as 
-  vould  entitle  them  to  interfere  in  that  stage  of  the  proceeding.  But  that  was  a  special  condition 
if  things.    The  matter  was  then  practicaUy  depending  before  the  Sheriff  in  another  matter. 

But  another  thing  has  been  fixed  in  this  case  which  is  of  some  importance,  and  that  is  by  the 
ijdgment  of  this  Court  repelling  the  3d  plea  in  law  for  the  respondents.  The  Lord  Ordinary 
.ftmissed  the  action  and  assoilzied  the  respondents,  on  the  ground,  that  the  proceedings  before 
Ae  Sheriff  had  already  fixed  the  line  of  the  sew^*,  and  that  it  was  not  competent  to  the  parties  to 
ome  to  the  Court  in  the  form  in  which  they  did.  His  first  interlocutor  in  to  the  effect,  "  that 
issaming  the  said  agreement  to  have  been  concluded  as  alleged,  the  execution  of  the  same  was 
lot  capable  of  being  specifically  enforced  by  the  pursuer,  or  of  being  executed  by  the  dd^ders, 
a  so  ^  and  in  respect  that  the  terms  thereof  are  inconsistent  and  incompatible  with  the  terms 

the  decision  above  mentioned,  and  which  decision  is  under  the  terms  of  the  397th  sectim  of 
^  Statute  (25  and  26  Vict.  cap.  loi)  declared  to  be  final  and  conclusive."  And  therefore  he 
■stains  the  3d  plea  in  law  for  the  defenders,  and  assoilzies  them  fi-om  the  conclusions  of  the 
■mmons.  The  3d  plea  in  law  was  this — "The  Sheriff  having  already  sanctioned  a  certain  line 
if  mun  sewer  through  the  pursuer's  land,  and  the  decision  being  by  the  Police  Act  declared  to 
be  final  and  conclusive,  it  is  not  now  competent  for  the  defender  to  adopt  a  totally  different  line 
if  sewers  through  the  said  land."  That  obstacle  then  to  the  proceedings  of  the  Court  of  Session 
ks  been  removed  by  the  judgment  of  the  Court,  which  alters  the  interlocutors  of  the  Lord 
Oidinary,  and  repels  that  plea.  There  were  two  interlocutors,  one  on  the  20th  of  March,  recalling 
Ae  Interlocutors  of.  the  Lord  Ordinary,  and  another  of  the  30th  of  March,  repelling  the  third  plea 
li  law  for  the  defends^. 

Then  there  was  another  [dea  which  the  Court  dealt  with :  "  That  on  the  assumption  that  the 
Amment  does  contain  a  completed  contract,  it  was  uitra  vires  of  the  defenders  to  enter  into 
Hdi  a  contract,  and  contrary  to  their  duty  to  the  public." 

I  do  not  know  exactly  upon  what  ground  that  plea  of  ultra  vms  was  intended  to  be  placed.  I 
4b  not  think  much  was  made  of  it  here.  I  see  that,  in  the  case  of  the  respondents,  the  plea  of 
■ftra  m'res  is  put  in  this  case  "  because  it  was  ui/ra  vires  of  the  respondents  to  enter  into  a  coo- 
bKt  with  the  appdiant  of  the  kind  alleged  by  him,  without  due  notice  to  the  ratepayers,  and 
indiout  affording  them  an  opportunity  of  stating  objections  to  this  contract,  and  the  stipulation 
MOained  in  it,"  and  "  because  the  respondents  had  no  power  to  fix  on  this  deviation  line  of 
wrers  without  the  public  notice  required  by  the  Statute."  I  do  not  think  there  is  much  weight 
to  be  given  to  these  objections,  because,  as  I  understand  the  matter,  the  Court  below,  in  disposmg 
of  the  3d  plea,  stated  their  opinion,  that  it  was  competent  for  the  Commissioners  to  enter  into 
igKeinents  and  to  alter  their  views  as  to  the  line  that  anyparticular  sewer  should  take  up,  if  they 
mind  sufficient  reason  for  doing  so,'  and  probably  sufficient  reason  would  be  found  in  the  difference 
<f  expense  of  the  two  lines.  Therefore  the  powers  of  the  Commissioners  to  alter  the  direction 
tf  the  line  of  sewer  is  a  matter  to  which  the  Court  has  already  given  their  assent.  But  as  to  the 
■otion  that  it  was  ultra  vires  of  the  Commissioners  to  enter  into  an  agreement,  and  that  they  had 
w  power  to  fix  upon  a  deviation  line  without  public  notice,  the  answer  is,  that  before  any  public 
Mices  are  given  the  Statute  requires  that  the  Commissioners  shall  have  fixed  upon  the  line, 
wreftne  there  is  no  inconsistency  and  there  is  no  incapacity  on  the  part  of  Uie  Commissioners 
to  enter  into  an  agreement  as  to  the  line  which  they  pn^se  to  take. 

Being  of  o(nnion  that  the  Commissioners  fixed  tnemselves,  by  the  arrangements  with  Mr. 
Smeaton,  that  this  should  be  the  line  which  was  to  be  executed,  I  think  they  cannot  avoid  putting 
Aeir  hands  to  the  deed  which  is  to  be  the  formal  fulfilment  of  that  undertaking  on  their  part. 
Bat  then,  what  is  to  be  the  effect  of  that  ?  I  think  it  caimot  have  the  effect  that  the  appellant 
dbims  in  his  summons.  I  think  that  is  out  of  the  question.  'He  maintains,  in  the  conclusion  of 
bis  suDunons,  that  they  are  to  do  everything  that  can  be  done  for  the  execution  of  this  line  of 
•e»ers,  which  the  respondents  say  would  imply,  that  if  they  cannot  get  it  sanctioned  otherwise 
tbey  must  go  to  Parliament,  and  get  the  sanction  of  Parliament  to  taking  this  line.  Those  are 
Otravagant  views,  which  I  do  not  think  the  appellant  is  entitled  to  insist  upon,  for  I  think  it 
ouy  turn  out  that  the  Commissioners  are  not  bound  to  do  so.  Then  the  appellant  concludes, 
*bat  they  shall  not  make  the  sewer  in  any  other  line  than  that  which  he  has  chosen.  These 
nntclusions,  1  think,  are  quite  out  of  the  question.  I  think  the  course  to  be  taken  ought 
to  be  this,  and  that  the  Commissioners  will  be  doing  their  duty  by  following  this  course,  viz. 
to  give  the  statutory  notices  for  the  line  which  they  have  agreed  to  adopt,  so  as  to  give  parlies 
Ofrporttmity  of  objecting,  and  I  am  1^  no  means  prepared  to  say,  that  if^  upon  those 
*%ctions,  the  Commissioners  are  satisfied  by  the  parties  objecting,  tt^t  the  line  is  either 
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impracticable  or  wholly  inexpedient,  they  vould  not  then  be  entitled  to  pronounce  judgment 
against  it  upon  that  ground.  They  are  in  no  different  position  in  this  case  ^om  what  they  would 
have  been  in,  if  they  had  originally  prescribed  this  line  and  given  notice  for  iL  All  that  they  da 
is  subject  to  the  qualiBcattons  and  conditions  of  the  Act  of  Parliament.  They  must  give  tbe 
required  notices  ;  they  must  allow  parties  to  object ;  the  surveyor,  who  is  the  siatutory  officer,  ii 
to  oe  called  on  to  give  his  certificate,  and  whatever  judgment  may  be  pronounced  hy  the  Com- 
missioners, on  hearing  the  whole  matter,  it  will  be  com[>etent  to  the  parties  interested  to  malceit 
the  subject  of  an  appeal  to  the  Sheriff.  I  doubt  very  much  whether  the  Court  of  Session  coold  deal 
with  some  of  tbe  matters  indicated  in  the  opinions  of  the  Judges,  which  seem  to  be  raised  by  die 
summons,  viz.  as  to  the  merits  of  this  particular  line  of  sewers.  I  doubt  whether  that  is  a  nutter 
for  the  consideration  of  the  Court  of  Session.  2  thiidc  the  true  question  we  have  to  deal  w&, 
and  which  the  Lord  Ordinary  deaU  with,  is  whether  or  not  there  is  an  executory  i^reemnL  It 
would  not  be  enough  to  abide  by  the  interlocutor  of  the  Lord  Ordinary,  because  that  finds odyli 
terms  of  a  declarator ;  there  are  no  operative  words  in  it— nothing  out  of  wbidi  operative  waA 
can  be  extracted,  and,  therefore,  I  think  the  best  course  is  that  which  has  been  su^ested  by  my 
noble  and  learned  friend  on  the  woolsack,  that  we  should  reverse  the  judgment  mtiie  Court  or 
Session^  and  send  the  case  back  to  tbe  Coiirl  below,  expressing  the  opinion  we  entertain  as  to  tbe 
proper  course  to  be  followed.  I  am  not  without  hopes  that  when  the  parties  come  to  look  vAat 
true  position,  they  will  find  it  more  expedient  for  both  of  them  to  go  to  their  work  more  smooth 
than  they  seem  disposed  to  do  at  present 

Lord  Chancellor.— The  question  I  have  to  put  to  your  Lordships  is,  that  the  interioa«or 
of  the  Court  of  Session  of  the  loth  of  December  1868,  complained  of,  be  reversed,  and  that  [be 
House  declares,  that  the  interlocutor  of  the  Lord  Ordinary  of  the  27th  of  October  1868  onghtto 
have  been  adhered  to  :  And  remit  the  case  to  the  Court  of  Session,  in  order  that  they  mayded 
with  the  same  according  to  this  declaration  ;  and  that  there  be  no  costs  of  the  appeal 

InUiiocutor  appeaUd  from  reversed^  and  cause  remitted  with  declaration. 

Appellanfs  Agents,  Maclachlan  and  Rodger,  W.S. ;  Markby,  Wilde,  and  Burra,  Linaita'i 
Inn. — Respondent^  Agents,  Maitland  and  Lyon,  W.S. ;  William  Robertson,  Westminster. 


MARCH  27,  X871. 

M'Lean  and  Hope,  Appellants,  v.  GEORGE  Fleming,  and  Others,  Respondents. 

Shi^— BUI  of  Lading — Charter  Party— Authority  of  Master  of  Ship— Lien  for  Dead  Ffcirtt— 
D.ytkt  master  of  a  ship,  chartered  to  bring  a  cargo  of  bones  from  certain  ports  in  the  BlaaStt 
to  Aberdeen^  signed  bills  of  lading  for  quantities  delivered  on  board  at  each  port,  but  exprasd 
in  Turkish  dialed,  which  he  did  not  understand.  It  turned  out  on  arrival,  that  the  fiUMiititi 
delivered  were  far  short  of  those  stated  in  the  bills  of  lading,  and  amounted  to  a  short  carp. 

Held  (affirming  judgment),  That  the  qualities  stated  in  the  bills  of  lading  were  not  bindug  f* 
the  shipowner,  who  was  entitled^  on  explanedwn  of  the  mistaket  to  recover  fra^  fcr  tk 
quantity  actually  carried. 

Held  further,  That,  the  charter  party  expressly  stipulating,  that  the  captain  was  to  kavi 
an  absolute  lien  on  the  cargo  for  dead  freight,  the  shipowners  were  entitled  to  the  Utn,  m^^' 
recover  for  the  deficiency  in  the  full  cargo,  according  to  the  rate  stipulated for foagit} 

This  was  an  appeal  from  a  judgment  of  the  Second  Division.  The  respondent  was  the  oww 
of  the  barque  "  Persian,"  and  the  appellants  entered  into  a  charter  party  at  Constintiiu^ 
whereby  it  was  agreed,  that  the  ship  should  load  a  full  cargo  of  cattle  bones  from  certain  fttV 
named.  The  captain  was  to  sign  bills  of  lading  at  each  port,  and  when  the  vessel  was  kwed, 
be  was  to  proceed  to  a  safe  port  in  the  United  Kingdom.  The  ship  went  to  the  puts  vubA 
and  the  bones  were  delivered  on  board,  but  the  bills  of  lading  being  iu  Turkish,  the  nnA^ 
signed  them  without  being  informed  accurately  as  to  the  meaning  of  the  quantities,  or  being 'bj' 
to  test  their  accuracy.  When  he  left  the  last  [xut,  he  had  misgivings  as  to  the  cnrectDW" 
the  quantities,  and  entered  into  a  protest  as  to  his  cargo  being  mixed  up  with  sand  and  nitiliiH- 
The  total  quantity  shipped,  according  to  the  bills  of  lading  in  Turkish  dialect,  amounted  aJ"' 
tons ;  but  on  arriving  at  Aberdeen,  only  386  tons  were  found  and  deliv^ed,  and  tbere*v 

1  See  previous  report  in  part  5  Macph.  579:  S.  C.  L.  R.  2  Sc.  Ap.  128:  9  MacplLH.L 
38:  43Sc.Jur.  365. 
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deficiency  of  210  tons,  vhich  the  vessel  could  have  carried  beyond  what  were  actually  put  on 
board.  The  charter  party  stated,  that  the  master  was  to  have  an  absolute  lien  on  the  cargo  for 
ail  freight,  dead  freight,  and  demurrage.  When  the  cargo  arrived  the  master  claimed  from 
ll'Lean  and  Hope  the  amount  of  dead  freight  and  demurrage,  as  well  as  the  freight  for  the 
buies  actually  carried  and  ready  to  be  delivered.  This  being  refused,  M'Lean  and  Hope  raised 
I  dus  action,  claiming  payment  of  the  whole  sum  in  respect  of  the  bones  represented  by  the  bill 
jif  lading,  and  which  they  claimed  to  be  entitled  to.  Thereupon  Mr.  Fleming,  the  owner,  raised 
jft  cross  action  for  the  dead  freight  and  demurrage.  After  evidence  the  Lord  Ordinary  held. 
:ttat  the  owner  was  entitled  to  his  frei^t,  dead  freight,  and  demurrage.  Messrs.  M'Lean  and 
Uopc  thereupon  appealed. 

The  material  parts  of  the  charter  party,  dated  Constantinople,  17th  November  1864,  vere  as 
fellows:— 

"It  Is  this  day  mutually  agreed  between  Samuel  Donaldson,  of  the  good  ^ip  or  vessel  called 
tte  "  Persian  "  criT  Uverpool,  of  the  measurement  of  S9^  or  thereabouts,  now  lying  in  this 
foit,  whereof  himself  is  master,  on  the  one  part,  and  Mr.  Alexanda  Curmusi  of  this  city,  freighter 
if  the  siud  vessel,  that  the  said  ship,  being  tight,  staunch,  and  strong,  and  every  way  fitted  for 
Ae  voyage,  shall,  math  all  convenient  speed,  after  dischai^ing  her  present  cargo,  be  made  ready 
Id  sail  and  proceed  to  Ounieh,  Kerrasounda,  in  a  third  place  of  Marmora,  and  to  fill  up  in  a 
foDith  place  below,  viz.  £nos,  Xhero,  Orfano,  Port  Lagos,  Salonica,  Smyrna,  or  Scala  Nuova 
•t  charterer's  option,  or  so  near  thereunto  as  she  may  s^ely  get,  and  there  load  from  the  agent 
of  the  said  freighter  a  full  and  complete  cargo  of  cattle  bones  in  bulk.  The  captain  to  sign  bills 
«f  lading  at  each  port,  at  the  option  of  the  freighter,  not  exceeding  what  she  can  reasonably 
itowand  carryover  and  above  her  tackle,  apparel,  provision  and  furniture  ;  and  being  so  loaded, 
riiall  therewith  proceed  to  a  safe  port  in  the  United  Kingdom,  orders  on  signing  bills  of  lading 
On  the  last  port,  or  lay  days,  to  commence  and  deliver  the  same  on  being  paid  freight  as  follows, 
Til  at  the  rate  of  say  35/,  Thirty  fi-ve  shillings  stg.  English  per  ton  of  bones  of  cwt.  2a 
Delivered  in  full.  The  capt.  to  have  the  permission  to  breiGc  the  tx>nes  for  the  sake  of  stowage ; 
.  but  is  bound  to  receive  from  20,  twenty,  to  25,  twenty  five,  tons  per  day  when  alongside,  being 
■  full  of  all  port  charges  and  pilotage  as  customary.  The  captain  or  owner  to  have  an  absolute 
ien  on  the  cargo  for  all  freight,  dead  freight,  and  demurrage.  The  cargo  to  be  brought  to  and 
bkeo  from  alot^ide  at  charterer's  expense  and  risk,  and  the  ship's  boats  and  crew  to  render 
an  customary  assistance  in  towing  the  lighters.  (The  act  of  God,  the  Queen's  enemiesi^  restraint 
of  ^ces  and  rulers,  fire,  and  aU  and  every  other  dangers  and  accidents  of  the  seas,  rivers,  and 
nangation,  of  what  nature  and  kind  soever  during  the  said  voyage,  always  excepted.)  The 

freight  to  be  paid  on  unloading  and  right  delivery  of  the  cargo,  half  in  cash,  and  the  remainder 

b]i  iq^oved  bills  on  London  at  three  months'  date,  or  in  cash,  at  captain  s  option,  less  three 

■onths'  discount,  etc.'* 

The  following  were  the  interlocutors  and  judgments  in  the  conjoined  actions  : — "  Finds  that, 
to  w  about  17th  November  1 864,  Samuel  Donaldson,  master  of  the  ship  '  Persian,'  belonging 
to  the  defender,  George  Fleming,  entered  at  Constantinople  into  a  charter  party  with  Alexander 
Cnrmusi  of  that  place,  the  right  to  which  charter  party  was  afterwards  transferred  to  the 
pursuers,  M'Lean  and  Hope,  by  which  it  was  agreed,  that  the  said  ship  should  proceed  to  certain 
ports  therein  specified,  and  should  load  a  full  and  complete  cargo  of  cattle  bones  in  bulk,  to  be 
onied,  on  behalf  of  the  charterer,  to  a  port  in  the  United  Kingdom,  freight  to  be  paid  for  the 
sunc  at  the  rate  of  35^.  per  ton  of  20  cwt.  of  bones  :  Finds,  that  the  said  ship  proceeded, 
ucordingly,  to  certain  ports,  and  received  on  board  a  certain  quantity  of  bones,  on  behalf  of 
the  said  pursuers,  with  which  she  proceeded  to  Aberdeen,  where  she  arrived  on  or  about  the  8th 
Jone  1865  ;  Finds,  that  the  quantity  of  braes  then  on  board  of  the  said  ship,  and  of  which  delivery 
ns  made  or  tendered  to  the  pursuers,  was  386  tons  18  cwt:  Finds,  tiiat^  according  to  the  tonnage 
nd  capacity  of  the  said  ship,  she  could  have  received  and  carried  a  further  quantity  of  210  tons 
of  booes,  or  thereby :  Finds  it  not  proved  by  the  pursuers,  that  any  further  quantity  of  bones 
than  the  above  mentioned  386  tons  18  cwt.  was  shipped  on  board  the  said  ship  or  otherwise 
delivered,  on  behalf  of  the  pursuers,  for  carriage  by  the  said  ship :  Finds,  that,  in  these  circum- 
stances, no  claim  of  reparation,  or  other  legal  claim,  ties  at  the  instance  of  the  pursuers  against 
the  defender  in  respect  of  an  alleged  non-delivery  to  them  by  the  said  defender  of  more  than 
the  foresaid  quantity  of  bones  ;  and  therefore,  in  the  action  at  the  instance  of  the  said  M'Lean 
ud  Hope,  assoilzies  the  defender  from  the  conclusions  of  the  action,  and  decerns :  In  the  counter 
action  at  Uie  instance  of  the  said  George  Fleming  against  the  said  M'Lean  and  Hope,  finds  the 
Siid  M'Lean  and  Hope  liable  to  the  said  George  Fleming  in  the  sum  of  jCyfj  is.  6d.,  being  the 
amount  of  freight  due  on  the  bones  carried  by  the  said  vessel,  after  deduction  of  the  sum  of 
£300  paid  to  account :  Further,  finds  the  said  M'Lean  and  Hope  liable  to  the  said  George 
rleming,  in  name  of  dead  freight,  in  the  sum  of  £367  ics.  as  the  amount  of  freight  on  210  tons 
of  bones,  which  would  have  been  further  yielded  by  the  vessel,  if  filled  with  a  complete  cargo, 
nterou  of  the  charter  party  aforesaid  ;  and  decerns  against  the  defenders,  M'Lean  and  Hope, 
in  favoor  oi  the  pursuer,  George  Fleming,  for  the  foresaid  sums  of  £^77  is.  6d.  and  jC3(>7  loi.p 
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with  interest  thereon,  at  5  per  cent,  per  annum,  from  20th  July  1865  till  payment :  Qftoad  yitra^ 
assoilzies  the  said  defenders,  M'Lean  and  Hope,  from  the  conclusions  of  the  said  counter  actioB, 
and  decerns :  Finds  the  said  M'Lean  and  Hope  liable  to  the  said  George  Fleming  in  the  expensei 
of  the  said  actions,  both  {Mior  and  subsequent  to  their  cmjuncticm ;  allows  an  account''  etc 


Lord  Justice  Clerk. — The  important  question  of  fact  involved  in  theseconjoinedactioosis 
Whether  there  was  delivered  from  the  vessel  of  Mr.  Fleming,  at  Aberdeoi,  the  entire  cargo  rf 
bones  put  on  board  the  vessel  at  the  ports  in  Turkey  at  which  the  shipment  was  made. 

Messrs.  M'Lean  and  Hope  affirm,  that  the  cargo  actually  shipped  amounted  to  701  tons  3  cwt 
I  quarter  and  20  pounds.  The  quantity  delivered  amounted  to  only  386  tons  18  cwt  Tborose 
is  m  so  far  supported  by  the  bills  of  lading  signed  by  the  master,  which  acknowledges  sfaipmeot 
<tf  quantities  of  bones  expressed  in  Turkish  weight,  which,  being  converted  into  tons,  brinp  oat 
the  quantity  to  delivery  of  which  they  say  they  are  entitled.  Tliese  bills  of  lading,  thoogfa  stamc 
each  a  specified  quantity  trf  kintals  or  caatiui,  contaun  an  exception  tii  weighs  qiafit]^  mil 
contents  unknown. 

Messrs.  M'Lean  and  Hope  at  first  pleaded,  that  die  bills  of  lading  were  absolutely  biBdmgoB 
the  shipowner  so  far  as  the  particular  quantities  were  specified,  but  that  plea  was  not  nuotaised 
in  the  aiscussion.  It  is  now  nxed,  that  such  instruments  are  not  binding  to  the  effect  of  compeUing 
the  owner  to  deliver  the  quantity  specified  on  the  face,  but  they  no  doubt  afford  materials  to  be 
taken  into  view  in  determining  the  fact.  Cases  may  be  conceived  where  such  bills  of  ladingnay 
be  nearly  conclusive  as  to  the  fact.  In  other  cases  they  may  go  a  very  short  way  in  prora^the 
fact.  The  question  is,  What  effect  is  due  to  them  here  P  The  master  who  granted  these  Kb 
of  lading  has  been  examined,  and,  if  reliance  can  be  placed  upon  his  evidence,  they  cannct  be 
of  much  value,  for,  although  subscribing  these  bills,  according  to  the  wish  of  the  parties  inurestei 
in  obtaining  them,  he  was  ignorant  of  the  meaning  of  the  words  importing  the  weight,  and  bd 
no  knowledge  from  any  source,  except  the  statement  of  others,  as  to  how  the  fact  was. 

The  persons  engaged  in  the  loading  shewed  great  looseness  in  the  process  ctf  weighing- 
note  was  kept  of  the  weight — as  in  some  cases  the  weight  was  <HiIy  judged  of  by  obsamiiaDiDit 
by  weighing— while  there  is  entirely  absent  an  element  of  proof  which  miriit,  for  all  that » sbew^ 
have  Men  recovered  and  adducea  in  support  of  the  case  of  Messrs.  M'Lean  and  Hop^lB^^ 
been  favourable  to  them.  It  appears  that  an  export  duty  is  charged  by  the  Turidsh  Gtrnaaat 
on  bones  exported.  No  evidence  has  been  brought  to  shew  tlw  payment  madejtv  tbatnA 
evidence  could  not  have  been  obtained. 

The  log  is  referred  to,  and  calculations  are  made  as  to  the  amount  which  may  be  held  prond, 
by  taking  into  view  the  number  of  the  lighters  supplying  the  bones,  the  days  spent  in  loading 
and  the  number  of  kintals  in  some  instances  mentioned.  These  views  are  deserviiig  of  eta* 
sideration,  but  there  are  elements  of  uncertainty  in  the  caipulation,  arising  from  the  varrinf 
sizes  of  the  lighters,  as  to  the  quantities  shipped  in  a  day — the  only  evidence  approadiing  u 
certainty  being  adduced  as  to  the  shipment  at  Enos,  the  last  port  touched  at;  andastothebrtw 
mentioned  in  the  log,  the  mate,  who  kept  tt — as  ignorant  as  the  master  of  Turidsh  we^fatt~i>7* 
that  he  put  down  the  quantities  stated  to  him  on  mformation. 

The  case  of  M'Lean  and  Hope  is  thus  not  entirely  satisfactory,  in  the  absence  of  evidence;  W 
the  evidence  adduced  by  Mr.  Fleming  goes  to  this,  that  every  portion  of  the  bones  shipped  «• 
delivered.    He  is  supported  in  this  proposition  by  the  very  clear  testimony  of  the  mMter, 
mate,  and  a  seaman  employed  on  the  vessel,  and  there  is  no  evidence  from  any  one  ^  ^ 
abstraction  of  a  single  cwt.  of  bones,  nor  a  reasonable  suggestion  of  any  possible  wayin 
so  enormous  a  quantity  as  is  deficient  could  have  been  abstracted,  or  coiUd  advantj^eondj  han 
been  realized,   A  conspiracy  to  unship  and  dispose  of  bones  actually  put  on  board  to  tbeedot 
dt  more  than  300  tons  weight — if  it  had  existed  and  been  carried  out — is  a  thing  oear^  inodbw ; 
and  assuredly,  if  it  had  existed  and  been  carried  out,  would  have  been  detected.  Tbm  is  w 
shadow  of  suspicion  thrown  u)>on  any  one  of  the  crew  by  any  fact  proved  a^nst  them  in  the 
It  is  not  implied,  that  the  parties  engaged  in  loading  should  have  been  guilty  of  deceit  as  touie 
amount  shipped,  or  been  themselves  deceived.  |It  seems  to  me  in  the  highest  degree  improtaw^ 
that  such  a  commodity,  once  shipped,  should  have  been  abstracted  and  disposed  of.  PerjoiT^ 
three  respectable  men  (there  must  have  been  so  according  to  the  view  of  M'Lean  and  Hi??  " 
as  little  to  be  credited  as  the  conspiracy  to  steal,  and  the  success  of  such  a  conspiracy. 

The  master,  before  leaving  the  last  port  at  which  he  touched,  on  being  called  upon,  ashesi/^ 
to  leave  with  a  deficient  cargo,  protested  against  the  deficiency  of  cargo.  We  have  the  pi** 
and  we  find  it  founded  on  at  the  moment  of  the  vessel's  arrival  at  Aberdeen.  The  P"*5**5^ 
element  in  the  case  strongly  confirmatory  of  the  fact,  that  there  remained  a  void  in  the  sbii^ 
was  not  and  could  not  at  the  time  be  filled.  The  vessel  leaving  Turkey  is  not  in  a  Mtiw** 
part  with  any  part  of  its  cargo  on  the  way ;  and  if  so,  the  case  of  Messrs.  M'Lean  and  HH* 
only  fails,  but  a  cast  is  e^blisbed  by  Mr.  Fleminr,  complete  in  itself.  , 

This  Eposes  of  the  questitm  in  so  far  as  r^Ues  to  the  claim  for  cargo  carriedL  n"** 
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that  there  vas  a  deficiency  in  the  cargo,  giving  rise  to  a  just  claim  for  dead  freight, 
Vessrs.  M'Lean  and  Hope  dispute  their  legal  liability  ;  they  plc^  that  they  irere  not  parties 
contract  of  charter  party,  and  that  the  parties  to  that  contract  may  be  liable :  they,  and 
ugo  belonging  to  them,  are  not  affected. 

Ac  charter  party  the  cargo  is  made  subject  to  a  lien  for  dead  freight.  If  they  are  in  ri{^ 
charter  party,  tt  is  clear,  in  law,  that  they  are  liable  to  fulfil  that  obligation. 
I  veight  of  evidence  seems  to  me  to  be  In  favour  of  the  view,  that  this  charter  party  was 
hdd  by  Whitaker  and  Co.  for  them.  Whitaker  and  Co.  acquired  right  to  the  charter  party 
RfineDt  of  £$o  premium.  They  charge  this  payment  against  M'Lean  and  Hope,  and  they 
liitaker  and  Co.  the  ;Cy>-  A  luemium  is  paid  to  the  master  amounting  to  ^40,  in  connection 
very  chaner  party,  and  it  is  paid  by  Whitaker  and  Ca,  charged  against  M'Lean  and 
and  paid.  In  a  letter  at  the  time  of  the  purchase,  Whitaker  and  Co.  detail  the  transaction, 
e  staiements  in  that  letter  are  acted  on  by  M'Lean  and  Hope,  without  any  disclaimer  of 
t  as  unauthorized, — on  the  contrary,  by  fiilfilling  all  that  is  suggested, 
fied  with  the  fact,  that  commission  is  charged  and  paid  on  purchases  made  by  Whitaker 
lo^  and  paid  by  M'Lean  and  Hope,  1  am  prepared  to  bold,  that  they  were  the  true  holders 
charter  party  through  their  agents  Whitaker  and  Co.  The  evidence  of  Mr.  Hope  is  not, 
Bcitly  taken,  to  be  held  as  adverse  to  this,  for  he  says,  in  one  part  of  his  evidence,  "  They  ' 
is,  Whitaker  and  Co. — "chartered  the  ship,  and  haJided  over  the  charter  party  to  us ; " 
i another,  when  asked  "  if  the  charto' iras  for  you?" — i.  e.  the  firm  of  the  wimess— he  says, 
t  "cannot  answer  the  question." 

if  not  holders  for  themselves,  they  knew  well  the  contents  of  the  charter  party,  which  was 
ttbem ;  they  were  mixed  up  with  the  transactions  under  which  the  shipment  was  made ; 
ley  could  not  but  know  th^  the  cargo  was  liable  to  lien  itxt  dead  freight,  according  to  these 
L  Uader  these  circumstances,  their  plea  as  to  freedom  for  the  liability  under  the  charter 
is  inadmissible.  Their  case  is,  that  under  the  bills  of  lading  reference  is  made  to  the 
party  simply  as  regulating  the  rate  of  freight,  and  that,  nothing  appearing  on  the  &ce  of 
to  import  the  other  conditions  of  the  contract,  they  are  unaffected  by  it.  They  plead, 
f  acquired  right  to  these  bills  of  lading  for  value,  and  &ey  appeal  to  the  doctrine 
ized  in  the  case  of  Fry  and  previous  cases, — that  onerous  holders  of  bills  of  lading  may 
e  cargo,  subject  only  to  the  conditions  appearing  on  the  bills,  or  imported  reference  on 
e  of  the  bills.  The  case  is  distinguishable  from  the  present  in  the  circumstance,  that  the 
*as  there  due  for  a  mere  portion  of  the  cargo,  and  that  the  holder  of  the  bill  of  lading  was 
Bger,  wholly  ignorant  of  the  terms  of  the  charter  party.  Here  Messrs.  M'Lean  and  Hope 
(he  conditions,  and  could  not  give  the  first  bill  of  lading,  or  take  right  to  the  other  bills  of 
honestly  ignoring  the  conditions  of  the  shipment  as  appearing  from  the  contract  of 
They  state  themselves,  in  a  letter  of  the  ist  February  1065,  as  under  a  heavy  claim  for 
lage  in  regard  to  the  vessel.  If  liable  in  demurrage,  they  could  be  so  only  under  the 
ir  party,  under  which  also  this  claim  arises.  The  case  seems  to  me  to  be  clearly  within  the 
%  of  Kern  v.  DeslandeSf  where,  under  similar  circumstances — not  stronger,  but  less 
Bive—iiability  was  inferred  against  the  holder  of  a  bill  of  lading. 

!  other  Judges  ironcurred,  atid  the  Lord  Ordinary's  interlocutor  was  accordingly  adhered  to. 
lean  and  Hope  appealed. 

i Lord AdvoctU€,  ■HirS,  Palmer  Q.C.,  and  Lanyon,  for  the  appellants. — The  judgment  of 
but  bdow  was  wrong.  It  is  established  by  the  evidence,  that  the  master  of  the  ship  did 
It  bones  equal  in  weight  to  the  quantity  stated  in  the  bills  of  lading.  If  so,  the  owners  of 
liip  are  responsible  for  the  delivery  of  that  weight,  unless  they  were  prevented  by  the  act  of 
etc,  from  delivery,  which  is  not  alleged  or  proved.  But  whether  or  not,  the  bills  of  lading 
Biding  on  the  shipowner,  being  signed  by  the  master— ZiVvWfimw  v.  Mason,  2  T.  R.  63  ; 
•frfy.  Tucker,  i  B.  &  Ad.  712;  18  and  19  Vict,  c  ill,  §.3.  If  they  are  not  to  be 
bJ  conclusive,  they  are  worthless  as  negotiable  instruments.  The  words  in  the  bill  of  lading 
gbt  and  quality  unknown,"  are  mere  words  of  form,  and  caiuiot  qualify  the  express  statement 
wamt—Bradley  v.  £>unipace,  i  H.  &  C.  521.  The  cases  rehed  upon  by  Uie  respondents 
irt  V.  Norway,  10  C.  B.  665,  and  Hubbersty  v.  Ward,  8  Exch.  330,  seem  to  proceed  on  the 
^on,  that  every  negligent  act  of  a  master  of  a  ship  is  beyond  the  scope  of  his  authority 
in^watifflj  which  cannot  be  maintained. 

to  the  claim  for  dead  freight,  that  is  stated  only  in  the  charter  party,  but  the  appellants  are 
■ngneesof  the  charter  party.  Tbey  are  merely  assignees  of  the  bills  of  lading,  and  are  only 
Id  to  pay  freight  for  the  goods  according  to  the  charter  party  rate  per  ton.  As  no  more  goods 
\^  tons  have  been  delivered,  there  is  no  obligation  on  the  appellants  to  pay  for  more. 
Ks,  dead  freight  bein^  an  unliquidated  sum,  it  is  impossible  to  say  what  it  amounts  and 

rfor  such  an  indefinite  sum  has  never  yet  been  held  good — Pearson  v.  Goscken^  17  C. 
_  351;  Kirchner  v.  Venus,  I3  Moore  P.  C,  361 ;  Thomas  v.  Clark,  2  Stark.  Rep.  450; 
15  East,  547. 

WJtm  Q.C,  and  Sir  G.  Heneyman  QX.,  and  J.  S.        for  respondents.— The  respondents 
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are  entitled  to  the  freight  on  the  bones  actually  carried,  and  the  evidence  shews,  that  all  thatns 
put  on  board  was  delivered  at  Aberdeen.  The  words  "  weight  and  quantity  unknown"  oa  de 
bills  of  lading,  are  sufficient  to  protect  the  shipowner  from  liability — Abbott  on  Shipping,  279 
(11  ed.)  ;  Haddow  v.  Parry y  3  Taunt.  303.  A  master  of  a  ship  has  no  implied  authority  to 
bills  of  lading  except  for  goods  actually  put  on  board,  and  the  indorsee  of  a  bill  of  lading  oa! 
demand  nothing  more  than  delivery  of  the  goods  so  actually  carried.  The  Act  18  and  19  Vict& 
III,  §  3,  does  not  make  a  bill  of  lading  concliisive  against  any  one  but  the  master  orthewnxf- 
doer.  The  fraudulent  or  negligent  acts  of  the  master  do  not  bind  the  shipowner— Cnw/r. 
Norway^  10  C  B.  66$  ;  Hubbersty  v.  Ward,  8  Exch.  330 ;  McLean  v.  Afunck,  5  Macph.  893.  Ite 
appellants  were  bound  hf  the  charter  party  either  as  entering  into  it  through  their  ^cnts  or  it 
least  as  having  notice  of  its  terms — Kem  v.  DeslamUs^  10  C  B.^  N.  S.  205 ;  Small  v.  MoaUs,  i 
Moore  &  Sc.  674;  Cledstanes  v.  Allen,  12  C.  B.  202.  If  so,  then  the  obligation  to  pay  iiv 
dead  freight  is  part  of  the  contract.  There  is  no  difficulty,  at  least  in  this  case,  of  ascertainiof 
the  sum  due  for  dead  freight,  for  the  cargo  was  to  be  one  of  bones,  and  the  difference  betweei 
the  quantity  actually  carried  and  the  quaiUity  which  might  have  been  carried  represents  the 
amount  due  for  dead  freight 

Cur.  adv.  vwlt. 


Lord  Chancellor  Hatherley. — My  Lords,  in  this  case  there  were  two  actions  as  action 
and  a  cross  action,  in  relation  to  a  controversy  between  the  parties,  Messrs.  M'Lean  and  Hope, 
the  appellants,  and  Mr.  Fleming,  who  is  a  shipowner.  It  appears,  that  M^an  and  Hope, 
means  of  their  agents,  under  a  certain  arrangement  and  a  certain  charter  party  to  which  I  stall 
more  particularly  refer,  caused  a  cargo  of  bones  to  be  brought  from  the  Levant,  from  Cba- 
ttantinople,  and  other  parts  in  the  neighbourhood,  to  Aberdeen.  The  first  action  was  bnx^t 
by  the  appellants  in  respect  of  the  non-delivery  of  a  certain  quantity,  which  it  was  alleged  bad 
existed  as  the  original  cargo,  and  ought  to  have  been  delivered  to  Messrs.  M'Lean  and  Hope; 
and  the  cross  action  was  tvought  by  Mr.  Fleming,  the  charterer,  on  the  ground,  that  the  v«sd 
ought  to  have  been  laden,  pursuant  to  the  provisions  of  the  charter  party,  to  its  full  citent,  thai 
it  was  not  laden  to  its  full  extent,  and  that  there  was  a  pardcular  provision  in  the  charter  party,  that 
he  was  to  have  a  lien  on  the  cargo  for,  amongst  other  things,  ''dead  freight,"  whatever thatmiy 
mean,  as  well  as  demurrage,  and  he  claimed  a  lien  for  the  deficiency  in  the  cargo  according  to  a 
rate  ajialogous  to  the  rate  payable  in  respect  of  freight  for  the  actual  cargo  placed  on  board.  TV 
result  of  mt  action  was  this,  that  the  respondent  was  assoilzied  in  the  action  against  him  for  Ac 
non-delivery  of  the  alleged  Quantity,  and  the  appellants  were  found  to  be  liable  to  him  in  respect 
of  the  Uen  which  he  claimea  for  dead  freight  in  a  certain  amount  of  money,  which  is  not  nuterial, 
but  which  was  founded  upon  the  ratio  of  the  rate  payable  in  respect  of  the  goods  actaally  placed 
on  board. 

Now  the  circumstances  of  the  case  were  these  :  Messrs.  M'Lean  and  Hope  being  desironsof 
having  some  bones  brought  over  for  the  purpose  of  being  manufactured  into  manure,  empto)''*' 
eertain  agents  in  the  east  to  procure  a  cargo  of  bones,  and  amongst  other  things  those  agents 
secured  a  vessel  which  had  been  chartered  originally  in  the  manner  described  by  the  chancr 
party.  Messrs.  Whitaker  and  Company,  merchants  at  the  Dardanelles,  were  employed  by 
M'Lean  and  Hope  to  purchase  the  cargo  of  bones,  and  they  found,  when  they  received iose 
instructions,  that  there  was  a  vessel  which  could  be  employed  for  that  purpose  which  bad  beta 
previously  chartered  by  a  person  of  the  name  of  Alexander  Curmusi  in  the  first  instance,  under 
a  charter  dated  the  17th  November  1864,  and  they  provided  for  the  soiding  of  those  boos 
throwh  the  medium  of  this  charter  party,  which  they  had  transferred  to  them  by  Mr.  Cnnnn^ 
and  whtdi  they  afterwards  transferred  to  Messrs.  M'Lean  and  Hope,  the  present  appellants.  ^ 

T^e  charter  party  was  this  :  It  was  agreed  between  Donaldson,  the  captain  of  the  ship"Pei^ 
a  vessel  of  the  measurement  of  598  tons,  or  thereabouts,  and  Curmusi,  the  freighter,  tbat^sbip 
being  fitted  for  her  voyage,  should  with  all  convenient  speed,  after  discharging  her  then  cai?^ 
bemadexeady  to  sail  and  proceed  to  Ounieh,  Kerrasounda,  and  a  third  place  of  Marmora, ana 
to  fill  up  in  a  fourth  place  below,  namely,  Enos,  and  several  other  places  therein  naniM. 
Ultimately  Enos  was  the  place  determined  upon.   Then  the  captain  was  to  **  sign  bills  rf 
lading  at  each  port,  at  the  option  of  the  freighter,  not  exceeding  what  she  can  reasonably  sEovanii 
carry  over  and  above  her  tackle,  apparel,  provision,  and  furniture  ; "  and  then  he  was  to  ddirff 
the  goods  at  a  safe  port  of  the  United  Kingdom  on  being  paid  freight,  as  follows,  viz.  "atnw 
rate  of  say  35J.  sterling  English  per  ton  of  bones  of  cwt  20,  delivered  in  full"    The  captaiiiw* 
to  have  the  permission  to  break  the  bones  for  the  sake  of  stowage,  but  is  bound  to  "^"T^jJ 
20  to  25  tons  a  day  when  alongside.    Then  there  was  this  provision  as  to  freight  :  "Thefre«» 
to  be  paid  on  unloading,  and  right  delivery  of  the  cargo,  half  in  cash,  and  the  reraaiodtf  of 
approved  bills."    Then  there  were  directions  what  the  bills  should  be,  and  then  the  diip 
be  in  every  respect  ready  to  receive  her  cargo  at  a  certain  time,  and  then  there  w«e  tn^P 
demurrage.    Then  it  was  provided,  '* cash  ua  shi^s  ordinary  disbursements  to  be  advaflW* 
port  of  loading  by  the  charterer's  agents  free  of  mterest  and  commission,"  and  serenl  vff 
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proviuons  of  that  kind.  Then  the  penalty  for  non-performance  of  this  agreement  is  to  be  the 
amount  of  freight,  and  then  the  charterers  bind  themselves  to  ship  at  Ounieh  and  Kerrasounda 
trotn  170  to  200  tons  of  said  bones.  Out  of  said ;£300  advanced,  ^200  payable  here  before  sailing, 
nd  remainder  at  the  ship's  return  to  this  place,"  Then  it  is  understood,  that  the  ship  is  to  be 
buled  in  four  of  the  above  places.  There  was  also  a  provision  as  to  the  lien  of  the  captain  or 
evner,  which  I  omitted  to  read  :  "The  captain  or  owner  to  have  an  absolute  lien  on  the  cargo 
fiH*  all  freight,  dead  freight,  and  demurrage. ' 

In  that  state  of  things  the  charter  was  thus  dealt  with.  The  charter  was  made  over,  first  to 
Messrs.  Whitakerand  Co.,  who  paid  a  certain  sum  of  money  to  Mr.  Alexander  Curmusi,  in 
respect  of  this  charter  party,  and  afterwards  it  was  made  over  by  them  to  Messrs.  M'Lean  and 
Hope,  who  paid  to  them  all  that  they  had  paid  to  Curmusi  for  the  transfer  of  the  charter  party. 
And  it  appears  to  me  from  the  evidence,  that  they  became  to  all  intents  and.  purposes  the 
diarterers  of  this  vessel  by  the  transmission  to  them  through  Messrs.  Whitaker  and  Co.,  of  the 
darter  party  originally  made  between  Curmusi  and  Donaldson,  the  captain  of  the  vessel,  the 
i^entof  Mr.  Fleming,  the  present  respondent 

That  being  so,  bills  of  lading  were  at  diflferent  points  signed  by  the  captain,  and  all  those  bills 
of  lading  were  expressed  in  language  which  the  captain  says  was  not  familiar  to  him,  and  with 
¥faich  he  professes  himself  to  have  been  unacquainted.  Kintals  and  other  designations  were  used 
with  which  he  says  he  had  not  any  personal  acquaintance,  but  he  signed  the  bills  of  lading  without 
any  protest  or  remonstrance  till  he  came  to  the  last  port.  At  the  last  port  he  said  he  perceived 
diat  he  had  not  got  his  fiiU  cargo  on  board.  He  foundt  on  examining  the  water-mark  of  the 
vessel,  and  the  draught  of  water  she  was  drawing,  that  she  could  not  have  loaded  more  than  400 
loDS,  .which  on  the  ultimate  arrival  of  the  vessel  at  Aberdeen  was  found  to  have  been  pretty  nearly 
the  actual  amount  the  vessel  had  brought.  He  said  that,  finding  that  to  be  the  case,  he  left  at 
the  port  a  i^otest  in  the  French  language,  which  is  set  out  here,  with  reference  to  his  not  having 
a  fiiU  lading. 

The  bills  of  lading  signed  by  the  captain  were  from  time  to  time  sent  over  to  Messrs.  M'Lean 
md  Hope ;  and  they  put  their  case  in  this  way.  They  say :  We  have  here  bills  of  lading  signed 
by  the  captain,  upon  which  we  had  a  right  to  rely.  We  made  payments  in  respect  of  the  cargo. 
Some  attempt  was  made  to  say,  (I  do  not  think  it  appeared  clearly  to  be  so,)  that  the(bills  cA  ladmg 
susled  them  in  this  respect.  But  in  fact  many  payments  were  made  before  the  bills  of  lading 
were  actually  placed  in  their  hands.  Then  they  say  further,  that  the  signature  of  the  captain  is 
conclusive  with  reference  to  the  amount  to  be  stowed  in  the  vessel.  And  then  they  say  further, 
ttat  the  Court  below  ought  to  have  taken  as  being  established,  and  they  ask  us  to  take  it  as  being 
atablished,  that  there  was  originally  on  board  this  vessel  a  full  cargo  of  bones,  according  to  the 
toms  of  the  charter  party,  and  that  the  owner  of  the  vessel  is  now  liable  for  the  full  cargo  not 
luring  been  delivered ;  for  when  the  vessel  arrived  at  Aberdeen  it  was  found,  tb£U  the  cargo  was 
tbort  of  the  amount  required  to  the  extent  of  200  tons  of  bones ;  and  that  is  the  occasion  of  the 
first  action.  Here,  they  say,  is  your  acknowledgment  by  which  you  are  bound,  and  we  are 
cDtitled  to  recover  to  the  full  extent  of  this  acknowledgment. 

Oo  the  other  hand,  the  owner  of  the  vessel,  Mr.  Fleming,  says  :  That  amount  of  cargo  was 
never  placed  on  board,  and  that  amount  of  cargo  never  having  been  placed  on  board,  I  have  a 
groaad  of  claim  of  demurrage,  which  is  not  now  in  question  in  this  suit.  He  further  says  :  I  am 
atitted  also  to  a  lien  for  dead  freight,  and  I  calculate  it  in  this  way  :  You  agreed  to  pay  35^.  p^ 
ton  for  the  bones,  and  you  are  bound  to  pay  at  the  same  rate  for  the  additional  quantity  of  bones 
that  the  vessel  woukl  have  carried,  if  you  had  provided  her  with  them,  and  I  nave  a  lien  upon 
tte  cargo  for  that ;  and  that  is  what  the  Courts  in  Scotland  have  awarded  to  Mr.  Fleming,  the 
owner. 

Now,  in  the  first  place,  as  regards  the  matter  of  fact,  I  think  it  is  [mnred  to  demonstration,  that 
tbe  ca^  never  was  on  boEod.  The  sign^uure  of  the  captain,  however  it  m^ht  affec't  him  imder 
the  Statute,  which  renders  the  signature  of  the  captun  to  a  bill  of  lading  conclusive  against  him, 
liu  not  that  effect  as  against  the  owner  of  the  vessel.  It  is  evidence  no  doubt,  and  evidence  in 
one  respect  of  a  very  important  character  ;  because  unless  the  captain  was  strongly  supported 
by  extraneous  facts,  it  would  throw  great  discredit  upon  his  own  testimony  if  we  had  to  rely  upon 
Ids  testimony  alone  as  to  whether  or  not  the  bones  were  put  on  board.  It  was  undoubtedly  his 
(^ty,  in  signing  the  bills  of  lading,  if  he  did  not  know  what  the  terms  in  the  document  which  he 
^i?aed  meant,  to  have  informed  himself,  as  he  could  easily  have  done,  at  the  place  where  the 
cargo  was  placed  on  board,  and  certainly  not  to  have  signed  docimients  with  the  meaning  of 
vhich  he  was  unacquainted.  But  as  regards  the  actual  fact,  we  have  no  evidence  given  of  there 
ever  having  been  that  actual  quantity  of  bones  on  board.  Some  attempt  was  made  to  produce 
evidence  upon  that  subject,  but  I  do  not  go  into  that,  for  I  agree  entirely  with  the  Court  in 
Scotland,  that  there  is  nothing  which  can  lead  to  any  sound  conclusion  that  that  quantity  of  bones 
^  ever  put  on  board.  We  ought  to  have  had  that  primary  fact  from  the  agents  of  the  Messrs. 
whitaker,  or  some  person  employed  by  them.  They  should  have  given  us  very  distinct  evidence 
^  vhat  ttie  quantity  was  that  was  put  on  board  ;  but  some  of  those  who  profess  to  give  evidence 
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say,  that  they  were  not  present  during  the  whole  time  of  loading  the  ^ip,  and  D<me  of  then 
profess  distinctly  to  have  ever  seen  on  board  the  quantity  specified  in  the  different  bills  of 
to  have  beea  put  on  board  at  the  various  places  mentioned.  On  the  contrary,  we  have  it  ckatlj 
proved,  by  the  protest  made  at  the  last  port  by  the  captain,  that  at  that  time  the  full  quant^ 
was  not  placed  on  board  as  it  ought  to  have  been  ;  and  the  captain  is  supported  by  two  otba 
officers  of  the  ship,  who  state  the  same  things ;  and  not  a  single  man  is  produced  inm  on  boaid 
the  ship  or  from  any  other  quarter  who  professes  to  give  the  slightest  account  <^  tliis  mj 
disagreeable  discrepancy  (as  it  is  justly  called)  between  tike  different  sutements  as  to  the  loading 
of  the  ship,  or  in  any  way  to  account  for  it.  It  is  q^aite  impossible,  if  the  bones  were  ooaat 
board,  bemg  articles  of  considerable  bulk,aiid  requinng  some  trouble  in  stowage,  that  tbeycodd 
have  been  removed  without  anybody  knowing  it ;  or  that,  if  they  could  have  been  so  remom  by 
any  conspiracy  between  the  captain  and  all  on  board,  the  secret  coold  have  been  pceserved,  and 
that  no  trace  should  remain  of  their  having  been  [daced  in  Uie  vesseL  I  thinks  therefaR,it  ii 
beyond  dispute,  as  a  matter  of  fact,  that  the  bones  ne\er  were  on  board. 

Then  comes  the  question  of  law,  which  is  this :  It  is  said,  that  this  lien  for  dead  fragfat,  vfaaim 
it  may  mean,  cannot  be  rendered  effective  on  several  grounds.  First,  it  was  said,  mat  the  ton 
**  dead  freight "  itself  is  a  term  which,  if  at  all  undnstood,  is  not  such  a  term  as  has  ctn  bid 
effect  given  to  it  by  way  of  lien  upon  the  cargo  in  any  authorities  that  have  been  decided, 
that,  on  the  contrary,  it  has  been  pointed  out  in  one  case  in  the  Privy  Council,  the  a%  of 
Kirchner  v.  VenuSy  that  any  Hen  of  this  description  for  unliquidated  damage  must  be  consideted 
to  be  a  lien  which  it  is  not  at  all  probable  that  the  parties  considered  would  enter  into,  bccaffie,3s 
was  pointed  out  in  that  case,  undoubtedly  the  inconvenience  of  delaying  the  delivery  of  the  caigo 
in  respect  of  a  claim  of  imliquidated  damages  would  be  extremely  great  as  affecting  the  coaise  of 
trade.  That  was  perfectly  true,  but  that  case  was  quite  different  from  the  one  now  befon 
There  is  no  indication  of  there  having  been  in  that  case  any  such  express  contract  as  tbae  is 
here.  If  the  contract  has  been  expressly  entered  into,  it  is  no  answer  to  say,  that  dme  b 
itKonvenience  in  giving  effect  to  the  lien  ;  and  on  the  face  of  this  charter  party,  there  it » 
express  engagement  that  there  shall  be  a  lien  upon  the  cargo  for  dead  height 

Now,  as  regards  dead  freight  itself^  it  has  been  observed  several  aaUiorities  that  the  tern 
is  not  a  very  accurate  term.  It  is  probaUly  the  poverty  of  our  language  that  has  prerenleda 
more  precise  and  definite  expression  being  used,  tut  it  is  intellij^ble  enough.  An  engagemcttB 
made  that  a  full  cargo  shall  be  provided.  If  the  eng^ement  is  to  provide  a  ftiU  cargo,  and 
ship  is  obliged  to  sail  with  a  partial  cargo,  of  course  tlut  is  a  great  loss  of  freight  to  the  onwr- 
Now,  dead  freight  has  been  defined  by  Lord  Ellenborougb  in  the  case  Philips  v.  Jioduu 
being  unliquidated  compensation  for  loss  of  freight  by  way  of  remuneration  in  respect  of  tint 
loss.  That  is  an  explicit  and  intelligible  proposition  enough.  There  is  clearly  a  loss,  Tbercfcr 
a  contract  has  been  made  for  the  supply  of  a  full  cargo,  and  a  full  cargo  is  not  suppUed  Ajid 
there  is  a  claim  in  respect  of  the  freight  which  might  have  been  earned  if  the  AiU  cvgo  had  bees 
supplied.  The  question  of  unliquidated  damages  may  therefore  be  a  question  of  proof  betvees 
the  parties  as  to  whether  there  is  any  engagement  for  a  lien  or  not. 

If  there  be,  there  is  no  difficulty  in  ascertaining  what  the  engagement  was  in  this  pardciiiar 
case.  The  cargo  was  of  a  uniform  description.  It  does  not  appear  to  me,  that  there  is 
difficulty,  or  anything  to  induce  us  to  suppose  that  there  was  any  misunderstanding  hetveentte 
parties  as  to  what  the  real  contract  was.  So  much  per  ton  has  been  agreed  to  be  paid  foratnl 
caigo  of  a  uniform  description  of  goods.  A  full  supply  of  a  uniform  clescription  of  gpods  bas 
been  agreed  to  be  supplied,  and  there  is  no  difficulty  in  ascertaining  either  the  quantiiy  of  the 
cargo  agreed  fbr,  or  the  amount  agreed  to  be  paid  per  tdn  for  the  cargo.  The  paymeiu  is  to  be 
at  the  same  rate  in  respect  of  the  goods  not  supplied  as  for  the  goods  supplied.  Of  coune  then 
may  always  be  some  difficulty  in  liquidating  the  damages,  because  it  may  be  that  the  caiMainnuf 
have  had  it  in  his  power  to  fill  up  the  cargo  ;  he  may  have  had  an  offer  from  other  parties  to 
up  the  deficiency ;  he  may  have  bad  an  offer  from  the  very  parties  who  entered  into  the  ^Feonot 
to  secure  him  in  respect  of  dead  freight.  All  that  will  have  to  be  considered  if  the  case  oc^ 
There  is  nothing  to  shew  that  the  captain  was  guilty  of  any  negligence  in  not  filling  up  the  frafpt 
As  the  contracting  parties  neglected  to  fulfil  their  engagement,  there  does  not  appear  tobavebetn 
any  difficulty  when  the  ship  arrived  in  ascertaining  at  once  what  the  amount  of  dead  frei£lit*>^ 
and  the  lien  would  consequendy  have  its  full  effect. 

Another  case  which  was  cited  was  Pearson  v.  Goscken,  on  which  some  observations  were  i»* 
by  the  learned  Judges  who  heard  the  case,  as  to  the  effect  of  the  lien  for  dead  freight 
in  the  form  of  general  words  in  the  charter  party.  The  remark,  was  made  upon  that  parDCtw 
charter  party,  that  there  were  printed  formal  words  which  had  been  introduced  into  pM"| 
general  ordinary  words  without  sufficient  consideration  as  to  what  they  would  be  ^V?^'^^^^^ 
and  in  that  particular  case  it  was  held  de^  freight  was  to  be  struck  out  as  having  been  iu"^ 
heedlessly,  as  meaning  nothing,  but  as  being  only  general  words  having  no  applicalnlityio  ^ 
actual  contract  entered  into  between  the  parties,  or  to  the  words  in  the  charter  party.  Thitoif* 
we  understand,  is  under  appeal,  and  is  Itkeiy  to  be  broog^t  before  the  House,  and  theidin>t>* 
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better  to  say  no  more  upon  the  subject.  It  is  enough  to  say,  that  the  circumstances  existing  in 
tint  case  are  extremely  different  from  the  circumstances  existing  here,  where  we  find  a  clear  case 
of  an  omission  to  supply  a  full  caigo  as  contracted  for,  and  a  clear  case,  therefore,  for  af^lying 
the  definition  given  by  Lord  Ellenborough  as  to  what  dead  freight  is,  a  definition  exactly  agreeing 
«kh  that  which  is  given  by  Mr.  Bell  in  his  Commentaries.  Then  the  remaining  question  is,  how 
ftf  the  i^aintifTs,  Messrs.  M'Lean  and  Hope,  are  bound  by  this  charter  party.  They  say :  We 
nt  not  tied  to  the  terms  of  the  charter  party  in  respect  of  dead  freight ;  we  entered  into  no 
contract  in  respect  of  dead  fixight  and  lien  ;  apart  from  that,  we  have  a  right  confenvd  upon  us 
bjr  die  biUs  oF  lading*  which  specify  the  quantity  of  bones  to  be  delivered  on  tbe  arrival  of  the 
diips. 

Now  I  do  not  read  the  letters  relating  to  this  subject,  because  they  have  beai  so  recently  before 
« tiiat  they  must  be  in  the  memory  of  the  House. 

The  letters  which  passed  between  Wbitaker  and  Co.  and  M'Lean  and  Co.  with  reference  to  the 
diartering  of  the  vessel,  and  with  reference  to  the  transfer  of  the  charter  party  from  Curmusi  to 
WhUaker  and  Co.,  and  the  handing  over  the  charter  party  by  Wbitaker  and  Co.  to  M'Lean  and 
Co,  as  their  employers,  establish  clearly  that  whatever  lien  was  conferred  by  the  charter  party 
must  attach  to  those  who  availed  themselves  of  it.  Now  the  charterers  of  this  ship  availed 
themselves  of  the  {vovisions  of  the  charter  party  of  this  ship  for  the  purpose  of  bringing  that 
OKO  from  the  ports  where  it  was  shipped  to  Aberdeen.  I  apprehend,  therefore,  if  you  once  get 
at  ue  principle  that  a  lien  for  dead  freight  may  exist  by  a  specific  contract,  there  never  could  be 
a  case  in  which  the  meaning  of  those  words  could  be  more  easily  ascertained  than  in  die  present 
instance,  and  never  a  case  in  which  it  could  be  clearer  that  the  parties  who  accepted  the  services 
of  the  ship  were  bound  to  submit  to  the  conditions  of  the  charter  party. 

I  am  therefore  of  the  opinion,  that  the  findings  which  have  been  come  to  in  both  actions — that 
vfaich  assoibied  the  defender  in  the  one  case,  and  that  which  rave  him  the  remedy  which  he 
loagbt  in  the  other — are  correct  conclusions,  which  should  be  anirmed  in  all  respects,  and  diat 
the  appeal  should  be  dismissed  with  costs. 

LORi)  Chelmsford. — My  Lords,  the  charter  party  on  which  the  question  in  this  appeal  arises 
is  dated  at  Constantinople,  17th  November  1864,  and  is  entered  into  between  Samuel  Donaldson, 
flie  master  of  the  respondent's  vessel  called  the  *'  Persian,"  of  the  measurement  of  598  tons,  and 
Almnder  Curmusi  as  the  freighter,  and  states,  that  it  had  been  agreed  that  the  vessel  should 
Toceed  to  Ouniefa,  Kerrasounda,  to  a  third  place  of  Marmora,  and  to  fill  up  in  a  fourth  ther^ 
viz.  Enos,  and  other  places  mentioned,  a  full  and  complete  cargo  of  cattle  bones  in  bulk,  and 
tiiver  the  same  on  being  paid  freight  at  the  rate  of  35^.  sterling  English  per  ton  of  bones  of 
nt.  20,  delivoed  in  fuU.  And  the  charter  contains  the  following  stipolation :  "  The  captain  or 
ower  to  have  an  absolute  lien  on  the  cargo  for  all  freight,  dead  freight,  and  demurrage. 

The  ship  "  Persian  "  proceeded  to  Oimieh  and  Kerrasounda,  and  shipped  a  quantity  of  bones 
for  vhich  the  captain  afterwards  signed  a  bill  of  lading.  Further  quantities  of  bones  were 
afterwards  shipped  at  the  Golden  Honi,  at  Rodosto,  and  at  Enos,  for  which  bills  of  lading  were 
respectively  signed  by  the  captain.  The  total  quantity  of  bones  stated  in  the  bills  of  lading  to 
•lave  been  shipped  amounted  to  701  tons  and  a  fraction.  The  actual  quantity  in  the  ship  on  her 
>nival  at  Aberdeen  was  386  tons,  which  was  210  tons  short  of  a  full  and  complete  cargo.  When 
tlie  ship  arrived  at  Aberdeen,  the  appellants,  the  owners  of  the  bones,  demanded  the  delivery  to 
them  of  the  quantity  of  bones  mentioned  in  the  bills  of  lading  of  which  they  were  the  holders. 
In  reply  to  this  demand  the  master,  claiming  a  lien  upon  the  cargo,  offered  to  deliver  the  actual 
cargo  on  board,  on  the  appellants  satisfying  the  claim  for  freight,  dead  freight,  and  demurrage. 
After  some  discussion  between  the  parties  upon  the  subject  of  their  respective  claims,  cross  actions 
*ere  hraugbt,  that  of  the  appellants  claimmg  damages  to  the  amount  of  the  sums  paid  by  the 
Appellants  for  the  bones,  on  account  of  the  alleged  wrongful  failure  and  refusal  of  the  respondents 
to  deUver  to  them  the  entire  quantity  of  701  tons,  and  the  actitm  of  the  respondents  being  for  the 
freight  upon  the  quantity  bones  brought  to  Aberdeen,  and  for  dead  freight  upon  the  quantity 
<rfthe  ca^o  deficient,  and  demurrage.  The  Lord  Ordinary  conjoined  the  two  actions,  and  after 
Karing  evidence  on  both  sides,  pronounced  an  interlocutor  in  which  he  found,  that  the  quantity 
<tfboi)es  of  which  delivery  was  tendered  was  386  tons  18  cwt. ;  that  according  to  the  capacity  of 
tltt  ship  she  could  have  received  210  tons  more ;  that  the  appellants  had  not  proved  that  any 
Jorther  quantity  of  bones  than  the  386  ttms  18  cwt.  was  shipped  or  delivered  to  be  carried,  and 
M  assoilzied  the  respondents  from  the  conclusions  of  the  action.  In  the  counter  action  the  Lord 
^Winary  found,  that  the  appellants  were  liable  to  the  respondents  in  the  sum  of  ^£376  is.  6d.  for 
freight  on  the  bones  actually  carried  by  the  ship  after  deducting  ^£300  paid  to  account ;  and  in  the 
of  dead  freight,  in  the  sum  of  £367  17J.  as  the  amount  of  freight  on  210  tons  of  bones 
*hich  would  have  been  further  yielded  by  the  ship  if  filled  with  a  complete  carga  The  case  was 
^ed  hy  a  reclaiming  note  to  the  Second  Division  of  the  Court  of  Session,  and  that  Court 
navbg  adtwred  to  the  interlocutor,  the  present  appeal  was  brought. 

The  first  question  to  be  considered  is,  whether  there  was  evidence  that  the  cargo  shipped  was 
to  the  extent  only  for  the  quantity  found  to  be  in  the  ship  on  her  arrival  at  Aberdeen.   On  this 


1913 


REPORTS  OK  SCOTCH  APPEALS. 


poiDt  your  Lordships  entertained  so  clear  an  opinion  at  the  close  of  the  argument  for  the  appdlants, 
that  you  did  not  require  any  answer  on  the  part  of  the  respondent.  It  was  contended,  and  properly 
contended  by  the  learned  counsel  for  the  appellants,  that  the  bills  of  lading  signed  by  the  master 
were  pritnd  facie  evidence,  that  the  quantities  of  bones  mentioned  in  them  bad  been  receiyed  fm 
board  the  vessel.  The  master  is  the  agent  of  the  shipowner  in  every  contract  made  in  the  usoal 
course  of  the  employment  of  the  ship,  and  though  he  has  no  authority  to  sign  bills  of  lading  foe 
a  greater  quantity  of  goods  than  is' actually  put  on  board,  yet  as  it  is  not  to  be  presumed  thai  be 
fa^  exceeded  his  duty,  his  signature  to  the  bills  of  lading  is  sufficient  evidence  of  the  truth  of 
their  contents  to  throw  upon  the  shipowner  the  onus  of  falsifying  them  and  provinjf  that  he  naxni 
a  less  quantity  of  goods  to  carry  than  is  thus  acknowledged  by  his  agent 

I  am  not  disposed  to  lay  much  stress  on  the  words  at  the  foot  of  the  bills  of  ladii^,  "weight, 
and  qudlity,  and  contents  un'^nown,"  nor  upon  the  evident^  of  the  captain  that  he  had  no  know- 
ledge what  was  the  weight  of  a  kintal,  because  the  bills  of  lading  state  th^  the  car;go  was  cattle 
bones,  which  would  inform  the  captain  of  the  contents  and  quality,  and  if  he  was  ignorant  of  whit 
a  kintal  meant,  be  should  not  have  signed  without  asking  for  information. 

If  the  action  had  been  against  thecapuin  himself  under  the  18  and  19  Vict  c  iii,hissigiiatiire 
to  the  bills  of  lading  would  have  been  conclusive  evidence  of  the  quantity  of  the  bones  repmeoted 
to  have  been  shipped,  and  his  ignorance,  not  induced  by  any  fraud  of  the  shippers,  would  have 
furnished  no  excuse.  But  it  being  admitted  that  it  lay  u[>on  the  shipowner  to  rebnit  thtprimA 
facie  evidence  arising  from  the  bills  of  lading,  he  appears  to  me  to  have  satisfactorily  shewn,  that 
the  quantities  stated  to  have  been  shipped  cannot  be  correct.  How  the  large  deficiency'  of  iio 
tons  arose  must  be  matter  of  speculation.  But  if  the  evidence  of  the  captain  is  to  be  bdinvl 
(and  there  seems  no  reason  to  doubt  it)  it  is  impossible  that  this  additional  quantity  of  booes 
could  at  any  time  have  been  on  board  the  vessel.  In  the  course  of  his  evidence  the  captain  said: 
"  I  Ixought  to  Aberdeen  the  whole  of  the  cargo  that  was  shipped.  No  part  of  it  was  put  away 
either  by  myself  or  any  one  else.  No  part  of  the  cargo  was  mterfered  with  from  the  time  h  was 
put  on  board  till  it  was  landed  at  Abcrdcot ; "  and  he  states,  that  his  notion  of  the  weight  of  the 
cargo,  which  he  judged  of  from  the  ship's  draught  of  water,  was,  that  it  would  be  somewhere  about 
400  tons,  a  conjecture  which  proved  to  oe  not  very  wide  of  the  mark.  It  is  no  slight  confirmatioa 
of  the  evidence  that  there  was  not  a  full  and  complete  cargo  when  the  ship  saded  from  Eaos, 
the  last  place  of  loading  ;  that  the  quantity  of  bones  delivered  on  the  3d  of  April  1865  having 
exhausted  all  that  were  there  for  delivery,  the  captain,  on  the  following  day,  the  4th  April,  wen 
before  the  vice  consul  at  Enos,  and  in  a  formal  document  stated,  that  he  had  informed  the  agat 
of  Whitaker  and  Co.,  in  the  presence  of  the  vice  consul,  (who  must  have  known  whether  the 
statement  was  correct,)  that  not  having  received  a  full  cargo  he  reserved  his  right  to  protest 
against  any  one  liable  for  the  failure,  and  by  the  same  document  he  formally  protested  against 
the  freighter.  The  appellants  were  not  able  to  meet  this  evidence  by  proof  that  the  quantities 
mentioned  in  the  bill  of  lading,  or  any  more  than  the  386  tons,  were  actually  shippetL  And 
question  was  therefore  properly  determined  by  the  Lord  Ordinary  and  by  ihe  Court  of  the  Second 
Division  in  favour  of  the  respondent. 

The  questions  then  remain,  first,  whether  the  210  tons  short  of  a  complete  cargo  can  be  regarded 
as  dead  freight  to  which  the  lien  in  the  charter  party  applies,  and  secondly,  supposing  a  liea  to 
have  existed,  whether  it  was  available  against  the  appellants. 

The  Lord  Advocate  argued,  that  dead  frei^t  was  inapplicable  to  a  case  where  the  neglect  to 
supply  a  full  cargo  under  a  charter  party  results  in  a  claim  to  unli^udated  damage^  and  that  by 
law  dead  freight  can  exist  only  where  there  is  an  express  stipulation  for  a  certain  amount  to  be 
payable  eo  nomine.  Upon  the  question  of  enforcing  the  lien  against  the  appellants  in  respect  of 
dead  freight,  he  contended,Hbat  they  were  indorsees  for  value  of  the  bills  of  lading,  which  bound 
them  merely  to  pay  "  freight  for  the  goods  as  per  charter  party,"  and  imposed  upon  them  no 
liability  for  dead  freight,  even  if  any  were  payable  under  the  charter  party. 

It  must  be  admitted,  that  the  term  "  dead  freight "  is  an  inaccurate  expression  of  the  thii^ 
signified  by  it.  It  is,  as  Lord  Ellenborough  said  in  Phillips  v.  Rodie,  15  East,  554,  not  freight, 
but  an  unliquidated  compensation  for  the  loss  of  freight  recoverable  in  the  absence  and  place  of 
freight.  The  learned  counsel  for  the  appellants,  in  support  of  their  argument  that  no  dead  frdgbt 
properly  so  called  was  agreed  to  be  paid  by  the  ctuurter  party  in  question,  cited  the  cases  of 
Kirchtury.  Venus^  iz  Mowe  (P.C.)  361,  and  Pearson  v.  Goschen  and  Others,  17  C  B.  (N.&) 
352- 

The  case  of  Pearson  v.  Goschen  and  others  was  referred  to  for  some  dicta  of  the  Judges  not 
defining  what  dead  freight  was,  but  stating  what  it  was  not  In  the  case  of  KircluCer  v.  Vem 
there  was  no  attempt  to  define,  and  no  necessity  for  a  definition  of,  the  term  "  dead  frei^L" 
The  Judicial  Committee  merelydecided  that  a  sum  of  money  payable  Iwfore  the  arrival  of  tbe^ 
at  her  port  of  discharge,  and  payable  by  the  shippers  of  the  goods  at  Uie  port  of  shipmo^  (Iw 
not  acquire  the  legal  character  xA  freight,  because  it  was  described  under  that  name  ia  a  bU  at 
lading ;  that  it  was  in  eficct  money  to  be  paid  for  taking  the  goods,  and  undertaking  to  can?) 
and  not  for  carrying  them.   With  respect  to  the  observations  of  the  learned  Judges  upon  tfae 
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aabject  of  dead  freight  in  the  case  of  Pearson  v.  Goschen,  your  Lordships  were  told  that  there  is 
I  case  standing  for  judgment  in  the  Court  of  Exchequer  Chamber,  in  which  their  opinions  may 
lave  to  be  considered.    I  shall  therefore  abstain  from  any  remarks  upon  them. 

It  was  argued  for  the  appellants,  that  even  if  a  claim  for  damages  for  breach  of  a  covenant  in  a 
diarter  party  to  furnish  a  full  lading  to  a  ship  may  be  correctly  called  "dead  freight,"  yet  that 
» lien  can  exist  where  the  damages  are  unliquidated.    But  I  understand  the  case  of  Phillips  v. 

not  to  have  denied,  that  though  the  damages  were  unliquidated  there  might  have  been  a 
ien  upon  the  cai^o  for  them  if  the  contract  of  the  parties  had  stipulated  for  it,  which  it  had  not. 
And  in  the  case  of  Besleff  v.  Gladstone^  3  M.  &  Sc.  21611  cited  by  the  counsel  for  the  appellants, 
Acre  was  no  actual  decision  upon  the  question  of  lien  fw  dead  freight  but  it  was  hud,  that  a 
duise  mutually  binding  the  shipowner,  and  the  ship,  and  the  freighter,  and  the  cargo  in  a  penalty, 
could  not  be  considered  as  intended  to  give  the  shipowner  a  lien  for  the  non-pertormance  of  the 
covenant  in  the  charter  party  to  load  a  full  cargo.  It  may  be  observed,  that  even  where  there  is 
ID  express  stipulation  to  pay  full  freight  as  if  the  goods  had  been  actually  loaded  on  board,  and 
dot  the  master  shall  have  the  same  lien  upon  the  goods  actually  on  board  as  if  the  ship  had  been 
htly  laden,  the  case  may  be  one  of  unliquidated  damages,  for  the  master  may  hare  filled  the 
vacant  space  with  the  goods  of  other  persons,  and  the  freighter  would  be  entitled  to  have  an 
allowance  for  the  profit  thus  made.  In  construing  the  charter  party  it  must  be  assumed,  that  the 
parties  understood  the  meaning  of  the  terms  they  employed,  and  that,  amongst  others,  the  term 
''deadfreight"meant(according  to  Lord  Ellen  borough's  definition)"an  unliquidated  compensation 
Iw  the  loss  of  freight"  The  freighter,  with  this  understanding,  agrees  to  load  on  board  the 
respondent's  ship  a  full  and  complete  cargo  of  cattle  bones,  and  to  pay  freight  at  the  rate  of  35^. 
iterling  English,  per  ton.  He  knows  that  if  he  failed  to  perform  his  covenant  to  load  a  full  and 
cunplete  cargo  be  will  be  liable  to  the  shipowner  in  damages  under  the  name  of  dead  freight,  and 
be  ^ees  to  give  the  captain  or  shipowner  an  absolute  lien  on  the  cargo  for  all  freight,  dead 
fcn^^  and  demuxr^.   Why  should  not  his  agreement  have  its  intended  effect  ? 

niis  case  can  hanuy  be  considered  to  be  one  of  unliquidated  dam^es,  because  the  captain  not 
bavii^  brought  home  any  other  goods  than  those  of  the  appellants,  the  proper  measure  tJt  the 
shipowner's  claim  appears  to  be  the  amount  of  the  agreed  freight  which  he  would  have  earned 
npoQ  the  deficient  quantity  of  210  tons  of  bones.  But  whether  the  amount  of  his  damages  is  to 
K  T^arded  as  ascertained  or  not,  I  am  of  opinion,  that  the  charter  party  gives  him  a  lien  for  his 
daim  on  account  of  the  deficient  cargo.    Was  this  lien  then  available  against  the  appellants  ?  I 

S'te  ^ee  that  if  they  were  merely  holders  of  the  bills  of  lading  for  valuable  consideration,  the 
powner  would  not  have  been  entitled  to  a  lien  upon  the  cargo  On  board  the  ship  for  anything 
DKire  than  the  freight  upon  the  quantity  actually  shipped  and  brought  home,  the  appellants  being 
odly  liable  to  pay  freight  for  the  ^oods  as  per  charter  party.  But  it  appears  to  me  that  there  is 
nidence  to  shew,  that  the  charter  parly  was  entered  into  by  their  agents  on  their  behalf.  The 
duner  party  is  dated  17th  November  1864.  On  the  24th  September  1864  the  appellants  sent  to 
Viliitaker  and  Company  a  purchase  note  of  300  tons  of  cattle  bones,  in  which  it  is  provided,  that 
shipment  is  to  take  place  by  vessel,  to  be  taken  up  by  M'Lean  and  Hope,  which  is  to  be  loaded 
*ith  Newcastle  steam  coal,  and  despatched  to  Gallipoli  on  the  Dardanelles.  The  respondent's 
ship  the  "  Persian,"  having  been  despatched  by  the  appellants  for  the  purpose  of  receiving  the 
hnics  which  they  had  purchased,  the  charter  party  was  entered  into  for  tne  carriage  of  these 
bones  by  Mr.  Curmusi  as  the  freighter.  There  can  be  no  doubt  that  Curmusi  was  acting  for 
Whitaker  and  Co.  Curmusi  gave  the  captain  of  the  "  Persian  "  and  also  advanced  him  200 
igainst  his  freight  On  the  22d  of  November  1864  Curmusi  transferred  his  right  and  Interest  in 
the  charter  party  to  Whitaker  and  Co.  and  received  from  them  the  sum  of  £10,  and  4m  the 
flawing  day,  the  23d  November,  Whitaker  and  Co.  wrote  to  the  appellants  advising  them  of  the 
charter  or  re-charter  of  the  "  Persian,"  and  sent  them  the  charter  party  debiting  them  wiUi  the 
jCjo  paid  to  Curmusi,  the  ^£40  to  the  captain,  and  the  ^200  advanced  upon  freight,  and  charging' 
them  with  5  per  cent  commission,  which  they  state  includes  brokerage.  This  evidence  appears 
to  me  to  prove  that  the  appellants  were  really  the  charterers  of  the  respondent's  ship  through  their 
^ts  Whitaker  and  Co.,  and,  therefore,  although  as  indorsees  of  the  bills  of  lading  merely,  they 
*oiild  not  be  bound  by  the  stipulation  as  to  lien  in  the  charter  party,  yet,  as  the  rral  charterers, 
It  is  binding  upon  them. 
1  am  of  opinion  that  the  interlocutors  appealed  from  must  be  affirmed. 

Lord  Westbury. — My  Lords,  it  is  perhaps  quite  unnecessary  that  I  should  add  anything  to 
the  elaborate  opinions  which  have  been  given  by  my  noble  and  learned  friends  who  have  preceded 
BK,  and  1  will  only  trespass  upon  your  Lordships  with  a  very  few  words,  for  the  purpose  of 
">'oiiiiag  up  the  points  which  we  think  are  fit  to  be  decided. 

Two  questions  were  a^ed  at  the  bar :  First,  what  is  the  meaning  of  the  word  "  dead  freight,'  * 
*s  coauined  in  the  charter  party,  in  respect  of  the  remedy  which  it  ^ves  the  shipowner?  does  it 
entitle  the  shipowner  to  say,  Uiat  the  d^cient  quantity  shall  be  paid  for  at  l}ie  rate  assigned  per 
Ua  in  the  charter  party  ? 

I  think  that  that  would  be  a  very  tmreasonable  interpretation ;  for  undoubtedly,  if  the  full 
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freight  had  been  furnished  to  the  captain,  the  expenses  of  loading  and  the  other  expenses  attendant 
upon  the  additional  210  tons  which  vere  wanting  would  have  occasioned  some  expenditure  to  tbe 
shipowner.  I  cannot,  therefore,  agree  that  the  stipulation  for  payment  of  dead  freight,  witbod 
more,  entitles  the  shipowner  to  have  the  deficient  quantity  assessed  at  the  price  per  ton  stipnlaied 
to  be  paid  for  the  cai^o  that  is  put  on  board.  The  result,  therefore,  is,  that  lo  a  chatto'  put; 
giving  no  specific  sum  as  the  amount  to  be  recovered  by  way  of  compensaticm  for  dead  freight 
the  shipowner  becomes  entitled  only  to  a  Fcasonable  sum,  which  is  another  word  for  mdiqiuditei 

Supposing  then  that  the  claim  for  dead  frd^t  without  any  specific  sum  asugned  results  taif 
in  a  cjaim  for  tmlu^nidated  damages,  the  question  arises  whether  considerations  of  convenieiKS 
wotdd  prevent  the  shipowner  from  having  a  lien  upon  the  cargo  on  board  in  respect  of  unliqaidated 
damages,  seeing  that  he  would  become  entitled  to  retain  the  cargo  during  the  time  occnpied  hf 
the  ascertainment  of  the  amount  of  the  unliquidated  damages.  There  may  be  some  inconrenittiM 
in  that,  but  tluit  ought  to  have  been  considered  by  the  parties  when  they  entered  into  that  eifnss 
stipulation.  There  having  been  a  clear  stipulation  that  the  lien  shall  enure  for  dead  fieigfat  wbick 
will  make  it  enure  for  the  sum  to  be  assigned  as  the  proper  compensation  for  the  dead  Arigk,  I 
think  it  is  impossible  to  set  up  any  consideration  of  inconvenience  in  answer  to  the  clear  tenm 
of  the  contract  which  has  been  entered  into.  There  remains  but  one  further  questioD  to  be 
considered,  and  that  is,  whether  the  shipowner  has  a  right,  in  respect  of  dead  freight  and  tbe 
damage  pertaining  to  it,  as  against  an  indorsee  of  the  bill  of  lading  for  valuable  consideniion. 
Now  that  has  been  examined  specially  by  my  noble  and  learned  friend  who  has  just  sat  don, 
and  I  agree  with  him,  that  substantisdly  the  present  appellants  are  not  only  indorsees  of  ibebiS 
of  lading,  but  in  reality  they  were  bound,  as  the  persons  who  originally  authorized  the  chanenpg 
of  the  ^p,  and  who  remamed  entitled  to  the  benefit  of  that  charter  party,  and  were  Aenfae 
subject  to  the  obli^tions  contuned  in  it.  The  result  is,  that  their  tiue  to  tbe  trill  of  b^is 
controlled  by  their  liability  under  the  charter  party. 

I  am  of  opinion,  therefore,  that  thoe  is  no  foundation  for  the  appeal  in  any  particular,  aad  dot 
it  ought  to  be  dismissed  with  costs. 

Ijqrd  Colonsav. — My  Lords,  there  are  here  two  actions,  one  at  the  instance  of  the  appeDiaa 
against  the  respondent,  and  another  at  the  instance  of  the  respondent  against  tbe  appeUants- 
Bmh  of  them  arise  out  of  the  charter  party  which  has  been  referred  to,  and  that  charter  pvir 
may  be  generally  stated  to  be  a  charter  party  for  taking  on  board  at  certain  pwts  m  the  Eist 
quantities  of  bones  amounting  to  a  full  cargo  to  be  delivered  at  some  port  in  the  United  KiDgdom. 
The  bones  were  taken  on  board,  and  the  vessel  did  arrive  at  Aberdeen,  but  while  it  appeanfnn> 
the  charter  party  that  the  vessel  was  a  vessel  of  596  tons  measurement,  it  appears  that  the  qua^ 
of  bones  that  she  brought  to  Aberdeen  amounted  only  to  386  tcms.  The  vessel  was  mennoDed 
specially  in  the  charter  party  as  596  tons  registered,  and  it  appeared  from  the  evidence  that  die 
was  capable  of  carrying  a  good  deal  more.  It  appeared,  that  she  had  not  on  board  goods  to  Ac 
amount  of  a  full  cargo,  although  it  appeared  that  when  the  bones  were  put  on  board  in  tbe  Eatf 
bills  of  lading  had  been  signed  indicating  that  she  bad  shipped  701  tons.  A  very  strange  state 
of  circumstances  arose.  On  the  one  hand,  the  appellants  declined  to  pay  the  balance  of  freigl^ 
of  386  tons,  in  respect  that  there  was  a  disappearance  of  part  of  the  (Quantity  of  bones  whidi  tbe 
bills  of  lading  bore  to  have  been  shipped,  and  they  demanded  the  ddivery  of  the  whole  qoairiitr. 
On  the  other  hand,  the  shipmaster  refused  to  deliver  up  any  of  the  bones  until  he  obtaioed 
ment  of  the  balance  of  freight  due  upon  the  386  tons,  and  aJso  till  h^  obtained  what  be  desoibea 
as  dead  freight,  whidi  he  said  should  amount  to  at  least  210  tons,  being  the  difference  betwera 
his  registered  measurement  of  the  vessel,  and  the  amount  of  the  cargo  on  board,  that  bdngtbe 
loss  to  the  owner  of  the  vessel  in  respect  to  the  cargo  not  beingfilled  up.  In  this  state  of  circum- 
stances the  consignee  of  the  cargo  brought  an  action  to  enforce  his  rights  to  obtain  the  full  qianti<T 
of  bones,  or  to  obtain  damages  in  respect  of  the  deficiency.  On  the  other  hand,  the  owiters  or 
the  vessel  brought  an  action  in  the  Court  of  Session  concluding  to  have  it  found  that  thej  ^ 
entitled  to  freight  for  the  386  tons,  and  that  they  were  entitled  also  to  «  dead  freight "  at  the  same 
rate  for  210  tcms,  and  also  concluding,  I  think,  for  demurrage.  That  was  simply  an  action  nf 
constituting  a  right  to  the  freight  and  to  dead  freighL 

The  question  as  to  the  right  of  the  appellants  to  refuse  payment  of  fraght  until  they  obtaw 
the  delivery  of  the  full  quantity  of  bones  which  they  alleged  to  have  been  put  on  board  the  vessct 
turned  upon  the  question  of  fact,  whether  the  bones  had  been  actually  shipped.  The  hills  of  lad^ 
bore  that  the  quantity  had  been  ^imied.  And  they  pleaded  that  npnn  the  face  ttf  thebi»« 
lading  they  were  oititled  to  maintain  that  the  full  quantity  bad  been  shipped.  Proof  vas  aBci"|' 
upon  the  subject.  It  was  held,  that  although  lulls  of  lading  might  be  przmA  fade  endence,  iKf 
were  not  ctmclusive,  and  that  inquiry  ought  to  be  made  into  the  facts  of  the  case.  That 
was  made,  and  the  result  of  that  is  before  your  Lordships.  Your  Lordships  were  all  of  opinB" 
upon  hearing  the  argument  for  the  appellants,  that  the  evidence  established  that  the  foil  '^^^ 
of  bones  had  not  been  shipped.  It  is  needless  to  go  through  the  evidence,  which  ai^carsui* 
very  conclusive  upon  that  point. 
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brings  us  to  the  consideration  of  the  claim  of  the  shipovner.    Now,  in  respect  to  the 
oi  the  shipowner  for  the  freight  of  the  386  tons,  it  was  never  disputed  that  he  is  entitled 
Bat  there  still  remains  the  important  question,  whether  or  not  the  shipowner  was 

  to  dead  freight  ?    Upon  that  point  an  argument  was  maintained  in  the  Court  below  to 

&Kt,  in  the  first  place,  that  no  payment  for  dead  freight  was  due,  because  the  cargo  had 
fallyput  on  board.  But  that  is  displaced  byevidence  of  the  fact.  Then  it  was  Maintained, 
ai^>ellancs  were  not  liable  for  dead  freight,  inasmuch  as  tfaey  were  not  the  charterers  of 
A.  The  Court  decided  against  them  upon  that  point  When  the  case  came  up  here 
_  other  pleas  were  plnuled.  It  was  maintained  here,  (as  I  understood  the  argument  of  the 
Advocate,)  that  under  the  charter  party  there  could  be  no  such  thing  as  a  diaim  for  dead 
t ;  that  there  was  no  stipulation  for  dead  freight^  and  that  therefore  there  could  be  no  claim 
ad  freight ;  and  further,  that  even  supposing  there  could  be  a  claim  for  dead  freight,  there 
>  lien  for  dead  freight. 

the  plea  maintained  in  the  Court  below  as  to  the  appellants  not  being  liable  for  dead 
t  in  law  on  the  charter  party,  I  think  the  argument  for  the  respondents  here  is  conclusive, 
lleged  on  the  record,  that  Whitaker  and  Co.  were  the  agents  of  the  defendants  ;  and  it  is 
mtly  evident,  I  think,  from  the  documents,  that  they,  as  such  agents,  chartered  for  the 
laDts  this  vessd  to  carry  the  goods  for  M'Lean  and  Co. 

E  then  two  other  questions  remain,  whether  under  this  charter  party  there  is  any  claim  for 
frei^t  at  all  ?  and  if  there  be  a  claim  for  dead  freight,  whether  there  is  a  right  of  lien  on 
igD?  Now,  I  cannot  find  the  slightest  difficulty  in  holding,  that  under  such  a  charter  party 
s  there  is  a  claim  for  dead  freight.  We  were  told  that  dead  freight  was  not  an  accurate 
SKoo,  and  that  it  could  not  apply  where  there  is  merely  ^  obligation  to  furnish  a  full 
h  and  that  in  the  case  of  a  railure  to  furnish  a  full  cargo,  the  claim  must  be  for 
ges  and  not  for  dead  freight.  Now  the  term  "dead  freight"  is  not  a  very  accurate 
Kion,  bat  it  is  the  only  expiesston  we  have  for  the  claim  which  arises  in  consequence 
e  failure  to  furnish  a  full  carga  It  is  so  described  in  the  En^sb  authorities.  It  is  so 
ibed  in  the  Scotch  authorities.  It  is  so  in  Professor  Bell's  Commentaries.  It  is  parti- 
1^  so  described  in  Mr.  Bell's  Law  Dictionary.  It  is  a  name  which  has  obtained  a  place 
m  onr  mercantile  authorities  and  in  our  law  authorities.  Now,  in  this  charter  party  there 
obligation  to  load  a  full  cargo,  and  that  obligation  was  not  fulfilled.    Hence  arises  this 

K which  is  made  out  by  the  subsequent  proofs  in  the  case.  But  the  important  question  here 
ther,  in  respect  of  this  claim  for  dead  freight,  there  is  a  right  of  lien  ?  Now  there  may  be 
n  for  deiul  flight  where  there  is  no  right  of  lien.  I  think  it  is  quite  clear,  that  where 
lis  merely  a  failure  to  fulfil  the  obligations  of  furnishing  a  full  cargo,  there  is  a  claim  for 
freight,  but  no  right  of  lien.  On  the  other  hand,  I  think  it  is  equally  clear,  both  on  prin- 
ind  on  authority,  that  if  there  be  a  stipulation  in  the  charter  party,  that  dead  freight  shall 
igible,  and  that  there  shall  be  a  lien  for  it  on  the  cargo,  then  there  is  a  lien  constituted  by 
let.  Lien  is  not  properly  a  contract  in  the  strictest  sense  of  the  law,  because  lien  is  more 
sly  a  right  which  the  law  gives  without  contract,  but  it  may  be  constituted  by  contract.  I 
:  in  that  respect  we  have  plenty  of  authorities.  We  have  the  authority  of  Mr.  Bell ;  we  have 
tthority  of  the  Law  Dictionary  I  have  referred  to.  Whether  it  be  a  lien  arising  out  of  the 
a  of  trade,  or  out  of  the  express  stipulation,  it  is  all  the  same.  I  adopt  the  words  of  Sir 
im  Grant  in  tlie  case  of  Glads^nu  v.  Burley^  where  he  says :  "  Taken  either  way,  however, 
[Kstion  always  is,  whether  there  be  a  right  to  retain  goods  till  a  given  demand  is  satisfied? 
i^t  must  arise  from  law  or  contract"  The  question  is,  whether  any  such  right  exists 
?  This  charter  party  says  in  so  muiy  words,  that  there  shall  be  a  lien  for  freight.  That  is 
dntract.  We  are  told  that  those  wonis  are  in  print  and  not  in  manuscript  I  do  not  think 
sffects  the  question.  Tlie  words  being  in  print  were  allowed  to  remain,  and  the  stipulation 
vtrynataral  one.  It  is  quite  plain,  that  the  words  are  introduced  there,  because  it  does 
not  unfrequently  that  there  is  a  stipulation  for  dead  freight ;  and  that  being  so,  and  the 
being  so  expressed,  I  can  entertain  no  doubt,  that  it  is  a  valid  contract  The  circum- 
Ee,that  the  precise  amount  is  not  specified  does  not  affect  the  principle.  In  almost  any  case 
ni^ht  happen  there  might  be  some  inquiry  raised  as  to  the  amount  of  the  dead  freight.  It 
be  alleged,  on  the  part  of  the  charterers,  that  other  goods  were  received,  or  it  may  be 
^  that  certain  things  liave  to  be  deducted,  and  so  forth ;  but  still  the  contract  is  there.  It 
be  inconvenient  or  not,  that  it  should  receive  effect  but  still  th«%  it  is,  and  it  is  binding  on 
■nies.  But  in  this  case  I  see  no  difficulty  at  all.  It  was  not  pleaded  in  the  Court  below, 
Ac  claim  made  of  210  tons  was  an  exorbitant  claim,  or  a  claim  which  ought  to  be 
a  to  any  deduction.  It  is  clear  upon  the  evidence^  that  the  vessel  was  capable  of 
fng  a  great  deal  mor^  and  there  is  no  allegation,  that  fitun  that  anything  ought  to  be 
Kted. 

^Kttfore  thinly  upon  the  whole  aspect  of  the  case,  that  the  judgment  of  the  Court  below 
fjgKand  that  this  appeal  should  be  dismissed. 
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Interlocutors  affirmed,  and  appeal  dismissai  with  costs. 

AppellanUf  Agents,  Millar,  Allardic^  and  Robson,  W. S. ;  Simson  and  Walteford,  WestminstCR 
—Respondents  Agents,  Henry  and  Shiress.  S.S.C.;  W.  &  H.  P.  Shairp,  London. 


MAY  9,  1871. 

Frederick  H.  Carter,  Appellant,  v.  David  M'Laren  and  Co.,  Respondents. 

Bankruptcy— Secret  and  Collusive  Preference—Forfeiture  of  Claim— 19  and  20  Vict.  c.  7ft 
§  I  ^o—M.y  a  creditor  in  a  sequestration,  on  atndition  of  receiving  an  addition  of  is.  9dL  per 
pound  to  a  dividend  of  ys.  ^d.,  to  •a/hich  latter  sum  the  other  creditors  had  agreed,  and  on  tke 
understanding  thai  the  addition  was  not  to  come  out  of  the  pockets  of  the  other  craiitors,  egntd 
to  withdraw  all  opposition  to  the  acceptance  of  the  offer  of  composition  made  the  bankntfts. 
M,  did  not  conceal  this  arrangement  from  the  other  creditors,  and  on  being  informed  Out  it 
was  illegal  refunded  the  additional  dividend,  and  informed  all  the  creditors  of  thai  fact. 

Held  (reversing  judgment),  That  M.  had  incurred  the  forfeiture  under  the  1 50^*  clause  of  the  Ad 
19  and  30  Vict,  c.  79,  and  that  proof  of  his  ignorance  of  the  law  and  bona  fides  did  not  aimtat 
to  "  shewing  cause  to  the  contrary  **  so  as  to  exempt  him  from  the  penalty,  and  that  the  Ceurt 
had  no  power  to  mitigate  the  penalty > 

This  was  an  appeal  from  a  decision  of  the  First  Division.  The  appellant  had  {a-esentfd  a 
petition  against  the  respondents,  praying  to  have  it  found,  that  the  respondents  had,  contraiy  to 
the  Bankruptcy  (Scotland)  Act,  1856,  entered  into  an  agreement  with  the  view  of  obtaining,  and 
under  which  they  had  obtained,  a  preference  over  the  other  creditors  of  Messrs.  J.  and  G. 
Pendreigh,  grain  merchants,  in  Edinburgh,  on  whose  sequestrated  estates  the  respondents  claimed 
to  be  ranked  as  creditors,  and  that  the  respondents  should  be  amerced  in  the  penalties  attached 
by  the  Statute  to  such  an  agreement,  as  being  secret  and  collusive  on  the  part  of  a  creditor  fix 
faciliuting  a  bankrupt's  discharge.  The  Lord  Ordinary,  after  [«'oof,  found,  that  the  respcuidenis 
had  not  forfeited  the  debt  claimed  by  them  on  the  sequestrated  estate,  but  had  shewn  good  cause 
to  the  contrary.  On  reclaiming  petition  the  First  Division  adhered.  The  pedtioner  therenpon 
Ixuaght  the  present  appeal. 

Sir  R.  Palmer  Q.C.,  H.  Ll<^d  Q.C.,  and  Trayner,  for  the  appellant- The  judgmoit  trf  die 
Court  was  wrong.  This  agreement  was  within  the  letter  and  spirit  of  the  1 50th  section,  and  die 
ofieace  was  committed.  The  Court  had  no  discretion  to  remit  the  penalty  or  to  dispense  witk 
the  enactment  No  cause  was  bhewn  to  the  Court  in  the  sense  intended  by  the  Aa.  Ignorance 
of  the  law  cannot  be  set  ui^  for  every  man  must  be  presumed  to  know  the  statutory  enactment, 
and  to  intend  the  natural  consequences  of  his  acts.  Nor  can  it  be  urged,  that  the  offer  was  in 
itself  illegal  and  void,  for  the  offence  was  committed  nevertheless ;  nor  that  the  money  was 
repaid,  for  nothing  done  ex  post  facto  could  alter  the  character  of  the  act.  The  Judges  misappre- 
hended the  meaning  of  the  words  "if  no  cause  be  shewn  to  the  contrary."  Those  wwds  can 
only  mean,  that  the  party  may  shew  that  he  had  not  obtained  a  preference  at  all,  or  that  it 
was  not  obtained  during  the  sequestration,  or  that  it  was  not  obtained  for  facilitating  the 
discharge,  etc.    The  Judges  seemed  to  think  it  a  sufficient  cause,  that  there  was  no  moral  blame. 

The  Lord  Advocate  (Young),  Jessell  Q-C.,  and  Rolland,  for  the  respondents.— The  judgment 
was  right.  The  essence  of  the  offence  is  its  secret  and  collusive  nature,  and  here  it  was  proved 
that  there  was  neither  secrecy  nor  collusion.  This  was  a  preference  not  in  the  course  of  seques- 
tration, but  by  way  of  private  arrangement  between  all  the  creditors  to  avoid  a  regular  seques- 
tration. It  was  therefore  not  a  case  within  the  150th  section  of  the  Act.  But  even  if  it  be 
deemed  a  contravention  of  the  Act,  and  the  thmg  done  is  null  and  void,  then,  in  the  circumstances 
of  the  present  case,  the  penalty  prescribed  should  not  be  enforced,  because  the  money  was 
lefundec^  there  was  no  moral  blame,  no  secrecy,  no  evil  has  resulted.  The  cause  shewn  was 
therefore  sufficient  to  justify  the  Court  in  not  enforcing  the  penalty. 

Lord  Chancellor  Hatherley.— My  Lords,  in  this  case  the  appellant  is  trustee  under  a 
sequestration  issued  against  two  firms  of  the  name  of  Pendreigh  and  Co.,  and  the  mistee  com- 
plains of  an  interlocutor  of  the  Lord  Ordinary  upon  a  certain  petition  presented  by  him  under  the 
Act  19  and  20  Vict.  c.  79,  with  reference  to  matters  of  this  character,  and  of  the  order  of  liw  Coort 

*  See  previous  report  8  Macph,  64;  4»  Sc.  Jur.  33.     S.  C  L.  R.  2  St  Ap.  lao;  9  Macph. 
H.  L.  49  i  43  Sc.  Jur.  381. 
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f  Session  affinning  that  interlocutor,  by  which  the  application  made  by  the  trustee  has  been 
rfased,  and  he  has  been  directed  to  pay  the  costs  of  the  petition  so  presented.  The  petition 
as  presrated  under  a  special  enactment  in  the  Act  of  the  19  and  20  Vict.  cap.  79,  the  150th 
eaion  of  that  Act.  That  is  a  section  of  the  Act  which  with  very  considerable  severity  strikes  at 
be  (^fence  of  receiving  any  preference,  or  payment,  or  satisfaction  whatsoever,  by  any  creditor 
s  a  consideration  for  his  concurring  in  or  facilitating  the  discharge  of  a  bankrupt,  the  payment 
B  received  being  a  sum  over  :uid  above  the  rateable  payment  made  to  all  the  other  creditors  of 
Ik  bankrupt.  1  will  shortly  read  the  provisions  of  the  section.  It  directs,  that  "all  preferences, 
ntaities,  securities,  payments,  or  other  consideration  not  sanctioned  by  this  Act,  granted,  made, 
r  jinmused,  and  all  secret  and  collusive  agreements  and  transactions  for  concurring  in,  facili- 
tfnv,  or  obtaining  the  bankrupt's  discharge  either  on  or  without  an  offer  of  composition,  and 
teuo-  the  offer  be  accepted  or  not,  or  the  discharge  granted  or  not,  shall  be  null  and  void,  and 
:  during  the  sequestration  any  creditor  shall  have  obtained  any  such  preferences,  gratoity, 
nnrity,  payment,  or  other  consideration  or  promise  thereof,  or  entered  into  sudi  secret  or  collu- 
lie  agreement  or  transaction,  the  trustee  shall  be  entitled  to  retain  his  dividend,  and  he  or  any 
reditor  ranked  on  the  estate  may  present  a  petition  to  the  Lord  Ordinary,  or  to  the  Sheriff, 
nying  that  such  creditor  shall  be  found  to  have  forfeited  his  debt,  and  be  ordained  to  pay  to  the 
ntee  double  the  amount  of  the  preference,  gratuity,  security,  payment,  or  other  consideration 
Iven,  made,  or  promised,  and  if  no  cause  be  shewn  to  the  contrary,  decree  shall  be  pronounced 
ocordin^y.'*  The  part  of  the  section  which  follows,  directs  how  the  sums  shall  be  applied  which 
R  payabte  upon  any  order  or  decree  so  made  upon  such  petition.  It  directs  their  distribution 
■ong  the  other  creditors,  and  if  there  be  any  surplus,  then  it  is  to  be  paid  to  the  unclaimed 
kidend  fond.  There  is  a  further  provision,  that  if  the  sequestration  shall  have  been  closed,  it 
haD  he  competent  to  any  creditor  who  shall  not  have  received  full  payment  of  his  debt  to  raise 
muldplepomding  in  name  of  the  person  who  has  obtained  such  preference,  gratuity,  security, 
tyment,  or  other  consideration  or  promise  as  aforesaid,  and  on  the  value  of  the  preference, 
fatuity,  sectuity,  or  amount  of  the  sum  paid  or  consideration  obtained  being  ascertained,  dfiuble 
idi  value  or  amoont,  together  with  the  amount  of  the  debt  of  the  colhiduig  creditor,  shall  be 
■kred  to  be  consigned  by  him,  and  shall  be  divided  among  the  creditors. 

Now  it  is  very  important  to  consider  the  exact  meaning  ^  this  jvovtuon  of  the  Statute  before 
Msidering  the  facts  of  the  case.  Of  course,  for  that  purpose  I  shall  assume  the  fact,  that  the 
nyment  l^s  been  made,  to  be  proved,  and  that  the  payment  having  been  so  made,  the  offence 
nch  is  struck  at  by  the  Statute  has  been  completed.  And  the  question  for  consideration  then 
dl  he,  in  the  turn  which  this  case  has  taken  in  the  Court  below,  whether  or  not,  that  being  so, 
he  Court  is  competent  to  do  otherwise  than  make  an  order  or  decree  upon  the  petiticm  on  account 
ifibeview  which  the  Court  may  take  of  the  character  of  the  offence  not  being  of  such  a  descrip- 
jgn  in  point  of  moral  obliquity  as  to  lead  the  Court  to  inflict  the  penalty  which  is  required  by  the 
tente.  It  is  admitted,  that  on  the  face  of  the  Statute  the  Court  had  no  power  of  mitigating  the 
Kaalty.  The  sole  question  we  have  to  determine  in  this  case,  (with  perhaps  the  exception  oF  one 
r  two  collateral  matters,  which  I  will  notice,  but  which  are,  after  all,  points  upon  which  the  case 
Ml  not  been  rested,)  is,  whether  or  not  these  words  "if  no  cause  be  shewn  to  the  contrary"  will 
Btify  the  Court,  before  whom  the  matter  is  brought  on  petition,  in  saying,  that  in  their  judgment  no 
atnse  is  shewn,  if  circumstances  of  an  extenuating  character  are  produced  before  them  in  evidence, 
fcewii^  that  although  the  offence  itself  has  been  conmittted  it  was  not  attended  with  that  moral 
■wont  of  ddinquency  which  would  justify  than,  in  their  opinion,*in  acting  upon  the  facts  proved 
■  eatabUdiin^  tne  actual  ofience  under  oie  Statut^  and  that  they  had,  thernore,  a  ri^t  to  d«d 
liA  that  species  of  defence  as  one  which,  in  their  judgment,  aroonnted  to  cause  shewn,  enabling 
han  to  ass(Mlde  the  person  accused. 

Now,  it  appears  to  me,  I  confess,  very  plain  that  this  clause  was  intended  to  act  with  foil  and 
wnplcte  effect  upon  the  offence  when  committed,  under  whatsoever  circumstances,  provided,  of 
Mrse,  the  offence  has  been  committed.  In  the  first  place,  the  section  says,  that  every  security, 
sTmen^  or  other  consideration,  which  shall  have  been  paid  shall  be  null  and  void,  if  it  has  been 
aid  with  theobject  of  facilitating  orobtaining  the  bankrupt's  discbarge,  and  if  no  actual  payment 
as  been  made,  then  every  secret  or  collusive  consideration  or  agreement  which  has  been  entered 
nto  for  the  same  purpose  is  also  to  be  null  and  void,  and  this  whether  the  bankrupt's  discharge 
be  obtained  or  not,  or  whether  there  be  a  composition  or  not— shewing  the  extreme  anxiety  of 
^  Legislature,  under  every  state  of  circumstance,  and  whether  the  effect  of  the  payment  made 
^  been  successful  or  not,  to  prevent  any  person  from  engaging  in  a  transaction  of  this  character 
'fj  ludcUng  over  Ae  person  disposed  so  to  act  an  extreme  and  severe  penalty.  The  next  observ- 
ukn  to  be  made  upon  the  section  is,  that  there  is  undoubtedly  no  power  in  the  Court  to  remit  or 
litigate  any  portion  of  the  penalty.  Those  two  circumstances  are  in  themselves  of  considerable 
•eight  to  shew,  that  the  Legislature  intended  finally  and  decisively  to  strilre  at  die  offence.  The 
"^eoat  is  (ne  (rf  no  slight  character,  because  if  a  creditor  can  be  at  liberty  to  olMain  for  himsetf  an 
*dTantagc  1^  receiving  a  payment  over  and  above  that  equal  dittribntioo  of  the  assets  whidi  is  made 
BKH^tfaenst  (tfthe  aeditors,  he  is  at  once,  by  sodoingj  enabled  to  frustrate  the  whde  policy 
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and  object  of  the  bankruptcy  law,  which  is  to  secure  to  all  creditors  an  equal  distril 
iNUikiupt's  estate,  giving  to  none  a  preference,  seizing  upon  the  vh<de  of  the  propeitj,i 
to  the  bankrupt  considerable  advantages  in  point  of  his  discharge,  and  vhoi  ttie  jsvpt 
fouly  made  over,  proceeding  to  divide  it  equally  and  rateably  amongst  all  the  are^tws. 

ThcBi,  if  that  be  so,  and  if  it  is  in^KHtant  to  take  care  that  this  offence  of  endean 
obtain  an  undue  advantage  over  the  rest  of  the  creditors,  should  be  wholly  pat  a  stop 
priori  likely  that  we  shall  find  in  this  clause  a  power  given  to  the  tribunal  bcfcHc 
brtH^ht,  not  of  saying  the  offence  has  been  committed  under  such  extenuatiug  circ 
that  the  penalty  should  be  reduced  or  mitigated,  but  of  saying,    According  to  our  jnt.,- 
■offence  has  been  committed,  but  it  has  been  committed  under  circumstances  vhidi 
features  which  in  our  opinion  considerably  modify  the  guilty  character  of  the  ofidueflri 
venticm  of  the  law,  and  on  that  ground  we  will  treat  these  modifying  drcomstances ) 
shewn '  for  our  refusing  to  act  upon  the  petition  of  the  trustee  ? ' ' 

Now  I  apprehend  tbere  is  nothing  in  the  wording  of  this  clause  which  will  entitle  ns  I 
to  that  conclusion.  I  agree  with  the  remaric  made  by  Sir  Roundell  Palmer  in  his . 
I  think  your  Lordships  will  also  concur  with  me  in  saying,  that,  as  far  as  your  < 
and  certainly  as  far  as  mine  can  go  back — and  I  have  been  able  to  make  search  into  I 
— I  have  never  found  a  single  instance  of  those  words  "  if  no  cause  be  shewn  to  tbei 
being  employed  where  the  intent  was,  that  there  should  be  a  discretionary  power  in  Ael 
before  wlu>m  the  matter  was  brouriit.  The  e:qiression  *'  unless  cause  be  shewn  to  Act 
in  its  ordinary  meaning  as  applied  to  the  vast  variety  of  proceedings  in  Courts  of  i 
an  expression  which  indicates  a  discretionary  power  in  the  Judge,  but  it  directs  him  n< 
all  the  matters  in  the  cause,  and,  having  considmd  the  whole,  to  see  wbet3ker>  die  i 
■defined,  there  be  any  cause  shewn  why  sentence  should  not  be  pronounced. 

Now  here  the  learned  Judges  of  the  Court  of  Session  being  all  of  opinion,  that  the  < 
been  committed,  subject  to  some  little  question  raised  on  the  part  of  one  of  the  learned  [ 
to  the  words  "secret  and  collusive,"  and  assuming  for  the  purpose  of  the  aigomoii 
offence  had  been  committed,  (1  think  the  Lord  President  was  clearly  of  the  same  opinir 
to  the  conclusion,  that  the  words  "  if  no  cause  be  shewn  "  might  mean  "  if  no  cause 
-after  the  facts  have  been  proved because  their  reading  of  the  section  was  this  ;  The  f 
are  to  constitute  the  offence  are  pointed  out  in  the  section.  It  is  supposed,  therefbie,) 
Legislature  had  in  their  view  a  case,  in  which,  a  petition  being  presentea,  and  thefactsi 
there  still  remained  ground  and  room  for  the  words  "  and  if  no  cause  be  shewn  to  the  < 
and  that  if  cause  were  shewn  to  the  contrary,  then  sentence  was  not  to  be  pronounced. 

I  confess  I  cannot  follow  the  learned  Judges  of  the  Court  of  Session  in  that 
apprehend  we  cannot  do  so  unless  some  authority  could  have  been  produced,  shewing  I 
words  as  these  have  been  hdd  to  have  any  such  meaning,  there  being  uoO^ag 
terms  of  the  Act  which  is  not  in  form  imperative.  The  powier  of  the  trustee  to  present  i 
is  opti(mal,  but  evoything  that  is  required  to  be  done  by  the  Court  is  impecatiTe,  with  I 
excnition  of  cause  wing  shewn  to  thie  contrary.  I  apprehaid,  that  uiless  simie  aoth 
for  these  words  having  the  effect  of  conferring  a  discretion,  we  are  bound  to  hold, 
truth  means  no  more  than  this  :  "  unless  due  cause  be  shewn  by  the  person  who,  wheat 
means  of  the  petition,  comes  before  the  Court  and  states  his  case,  shewing  due  cause  ia 
to  the  jtetition  of  his  adversary."   Although  the  matter  has  taken  place,  and  the  ofience  I 
committed,  nevertheless  it  is  quite  possibte  that  he  might  shew,  that,  at  the  time  wbeo 
was  presented,  or  under  the  circumstances  in  which  the  petition  was  presented,  th 
ground  for  proceeding  to  sentacc,  not  on  the  ground  of  the  offence  being  a  sUght  me,  < 
circumstances  being  extenuating,  but  on  one  or  other  of  the  several  grounds  which 
suggested,  and  some  of  which  were  su^ested  by  your  Lordships  during  the  argument, 
be  shewn,  that  there  is  a  personal  objection  to  the  person  presenting  the  petition,  and 
not  competent  to  do  so.    Supposing  him  to  be  a  creditor  or  a  trustee,  it  is  possible 
cause  might  be  shewn  to  the  effect  that  he  is  in  such  a  position  as  not  to  be  competent  i 
the  petition.    It  might  be  shewn,  that  since  the  bankruptcy  took  place,  the  bankraptcyl 
superseded,  and  the  debts  have  been  i>aid  and  satisfied.   Of  course  in  some  such  casts  i 
cause  might  be  shewn  to  the  contraiy.   There  is  another  case  which  would  be  gnsg 
nearer  to  the  verge  that  I  should  fvensr  the  iUostrations  I  have  already  given.  But  1 
all  prepared  to  say,  that  it  might  not  be  good  cause  shewn  to  shew,  that  every  ^ngle  i 
trustee  who  has  presented  the  petition  not  being  a  creditor)  is  desirous  that  the  pecrtkn  i 
withdrawn.   That  might  be  a  cause  which  might  possibly  justify  the  Judges 'm  saying  ■ 
right  and  proper  that  the  petition  should  be  withdrawn,  because  I  may  remark,  that  Hasj 
case  in  which  the  penalty  is  to  be  sued  for  as  a  matter  concerning  the  admintstratini  nj 
as  regards  the  public  in  general,  as  distinguished  from  the  parties  injured  by  the  act 
not  imperative  on  the  trustee  to  present  a  petition.  The  Act  says  that  he  may  do  so. 
that  when  creditors  set  him  in  motion  he  might  probably  be  bound  so  to  do.  Furdieri 
when  tiie  penalty  is  inflicted,  the  whole  of  the  money  xecovered  is  to  be  divided 
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;  who  are  in  that  sense  the  parties  int^^sted,  and  it  is  only  in  the  case  of  there  being  a 
i  that  the  money  is  to  go  to  the  unclaimed  dividend  fund.    But  that  circumstance  does  not 
the  Legislature  to  say,  that  the  trustee  shall  or  must  present  a  petition,  but  it  only  says 
:  may  do  so.    There  may  therefore  possibly  be  circumstances  which  may  amount  to  cause 
vby  the  Court  should  not  pass  sentence  although  the  offence  has  been  committed, 
[foriher  than  that,  the  vords  "if  no  cause  be  shewn  to  thecontrary  "  may  simply  mean,  that 
K  petitioD  being  Resented  there  is  to  be  a  formal  hearin|>  and  that  the  Court  is  not  to 
i  without  due  proof  being  produced  on  the  part  of  the  petitioner,  which  may  be  rebutted 
I  person  who  is  the  respondent  to  the  petitum.    Certainly  that  view  is  to  a  considerable 
F  justified  in  my  mind  b^  the  proceeding  which  is  to  take  place  after  the  sequestration  is 
I  in  which  case,  there  being  no  trustee,  the  matter  is  thrown  on  the  creditors  generally.  If 
to  pursue  their  remedy  in  that  case,  they  can  raise  an  action  of  multiplepoindin^ 
!  is  nothing  said  about  cause  being  shewn  or  the  like.    The  case  proceeds  to  a  regular 
I  think  the  difference  in  the  phraseology  may  be  well  accounted  for  in  the  manner  that 
sted  by  the  learned  counsel  at  the  bar,  namely,  that  when  you  get  into  a  regular  action 
Tthe  usual  pleadings,  cause  will  be  shewn  in  the  regular  manner,  but  when  you  present  a 
,  inasmuch  as  that  is  a  proceeding  of  a  summary  character  sanctioned  by  the  Act,  there 
I  cause  shewn  against  that  proceeding.    So  understood,  it  would  mean  no  more  than  that 
\  shall  be  as  fuUy  argued  and  determined  as  if  there  were  regular  pleadings,  and  the  case 
fbeen  so  fully  beard,  the  Court  is  to  ascertain  whether  cause  has  been  shewn  or  not. 
[only  thing  we  have  to  look  to  is  to  see,  whether  or  not  the  offence  has  been  committed  ; 
'  ceSiECt  of  wbich^  I  may  say  that  all  the  Judges  in  the  Court  below,  including  the  Lord 
y,  came  to  one  conclusion,  because  the  Lord  Ordinary  only  thought  that  the  offence  ,had 
committed  under  the  very  peculiar  circumstances  of  this  case,  vidi  reference  to  the 
ha  deed,  which  in  itself  was  an  irregular  deed,  and  a  deed  wl^ich  afterwards  was  not 
by  the  Court,  but  iras  reduced  by  the  Court  as  being  contrary  to  the  provisions  of  tho 
cy  Act. 

rthe  offer  of  composition  was  this :  It  was  an  offer  of  compontion  by  the  bankrupts  of  so 
'n  the  pound  in  respect  of  two  estates.    There  were  two  baidcruptdes  of  two  separate 
firms  intimately  connected  with  each  other,  the  partners  in  one  being  partners  m  the 
The  two  firms  having  of  course  separate  creditors,  offered  a  composition  of  ys.  3^.  in  the 
,«hich  was  to  be  paid  to  all  the  creditors  alike  of  the  two  firms  out  of  the  joint  assets  of 
>  firms,  that  is  to  say,  they  swept  in  the  assets  of  the  two  firms  and  divided  them/r<?  rata 
the  creditors  of  the  two.  Or  course  that  was  a  very  irregular  and  informal  proceeding, 
not  properly  bring  in  the  creditor  of  firm  A.  to  claim  on  firm  B.,  who  never  had 
;  whatever  to  do  with  them.    The  transaction,  when  it  came  to  be  fully  considered,  was 
iposition  which  could  stand.    The  Lord  Ordinary,  therefore,  came  to  the  conclusion 
nuch  as  it  could  not  operate  to  a  discharge  of  the  bankrupts,  and  would  not  be  a 
fOom{)oution,  the  offence  having  relation  to  a  composition  of  that  character  ceased  to  be 
Me  within  the  Act,  as  soon  as  the  composition  itself  was  ^ot  rid  of.   But  I  think  that  in 
[to  that  conclusion  he  did  not  advert  to  the  strong  eiqvession  in  the  Act  to  which  I  have 
,  whether  there  be  a  composition  or  not,  and  whether  the  bankrupt  be  discharged  or  no^ 
tqect  is  to  facilitate  that  discharge,  the  offence  is  committed.  The  Court  of  Session  appear 
:  thought,  that  in  that  respect  they  could  not  concur  in  the  view  of  the  Lord  Ordinary,  and 
sidered  that  in  truth  the  offence  was  made  out,  but  they  assoilzied  the  respondent  on 
to  which  I  have  already  adverted.    Now  the  facts  of  this  case  are  so  snort  that  I 
detain  your  Lordships  very  long  in  stating  them.    On  the  27th  April  there  was  a 
liticxi  offered  by  the  bankrupts  to  the  creditors  of  7^.  yi.  in  the  pound.    One  of  the 
dents,  Mr.  David  M'Laren,  seems  to  have  been  present  when  this  arrangement  on  the 
|lf  April  was  discussed.    He  was  dissatisfied  with  the  arrangement ;  he  said  he  was  of 
I,  that  the  estate  could  -produce  something  more  than  that  which  was  proposed  to  be 
'  among  the  creditors,  and  that  the  estate,  if  properly  managed,  would  produce  10s.  in 
He  therefore  refused  to  have  anything  to  do  with  that  composition.    But  that 
a,  although  it  ultimately  failed,  was  undoubtedly  a  composition  proposed  with  a  view 
Uw  discba^e  of  the  bankrupts ;  but  this  gentleman,  Mr.  M'Laren,  and  another  firm 
I  took  the  same  view,  decline  to  accept  it  on  the  ^ound  of  its  not  being  stifficient.  Then 
t  that  the  course  of  proceeding  took  place  with  reference  to  procuring  the  concurrence 
I  is  one  of  the  words  used  in  the  Act)  or  Mr.  M'Laren  in  this  arrangement  for  the  discharge 
!  bankrupts.   The  negotiation  was  begun  by  Mr.  Weir,  who  appears  to  have  amroadied 
I'Laren  m  order  to  obtain  his  assent  to  the  arrangement  with  the  creditors,  in  which  Wdr 
to  have  stated  to  him,  that  the  bulk  of  the  creditors  (whether  aJQ  or  not  does  not 
ily  appear)  were  very  desirous  that  this  offer  should  be  accepted  ;  they  were  very  anxious, 
lly  some  firms,  who  were  not  engaged  in  such  a  large  way  of  business  as  Mr.  M'Laren 
and  could  ill  afford  to  be  kept  out  of  their  debts,  that  the  whole  affair  should  be  settled 
They  ware  therefore  desirous  that  he  should  concur  in  m^Jcing  thp  airangement,  and 
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it  was  proposed  through  Mr.  Weir,  that  instead  of  7^.  yd.  in  the  pound  91.  in  the  pound  should  be] 
paid  on  the  amount  of  his  debt,  he  thereupon  withdrawing  his  dissent  from  the  compostiaij 
which  was  thus  attempted  to  be  made.  Mr.  M'Laren  seems  to  have  stated,  that  he  vodd  biw 
nothing  to  do  with  such  an  arrangement,  if  the  money  was  to  come  out  of  the  creditors'  poddil 
— ^f  they  were  to  pay  the  money.  He  said,  that  he  had  ah-eady  refused  lor.  in  the  pouod^ 
extra  shilling  beyond  the  91.,  because  the  proposal  had  come  through  a  medium  whicD  indaxl 
him  to  think,  that  it  was  to  come  out  of  the  creditors'  pockets.  But  if  the  banlmiptsor  M 
.friends  would  produce  this  money,  then  he  was  disposed  to  listen  to  the  uplication.  Tta! 
application  was  listened  to,  and  the  money  was  paid  to  Mr.  M'Laren  t^a  cheque.  Heifl 
assured  that  it  came  through  the  medium  of  the  bankrupts  and  their  friends,  and  thenapaaMi 
assoit  was  given,  and  thereupon  it  a^ms  to  me  the  offence  was  committed.  Because,  u  1 
before,  the  actual  payment  and  receipt  of  the  money  is  sufficient  for  die  commission  of  H 
offence,  whether  the  composition  takes  place  or  not,  or  whether  the  bankrupt  is  dischai^  « 
not,  if  there  be  only  an  agreement  or  promise. 

But  the  Act  seems  to  require  also  that  it  shall  be  "  secret  and  collusive."   A  good  deal  m 
said  upon  the  question  of  secresy  or  collusion.    It,  however,  is  scarcely  necessary  to  be  enttnf 
into  in  any  detail.    It  was  argued  very  strongly,  that  the  case  did  turn  upon  it,  because  de 
expressions  in  the  petition  were  said  to  lead  to  that  conclusion.   If  it  did  turn  on  whetbcrvDOt 
there  was  a  secret  and  collusive  agreement,  I  confess  I  shoutd  be  prepared  to  bold  itvasaseaci 
agreement    The  letter  which  made  tbe  offer  was  headed  private.    In  the  body  of  the  ktter 't 
was  stated,  that  it  was  written  in  strict  confidence.    Mr.  M'Laren  of  course  was  not  boood  to- 
adhere  to  that  confidence.    Nobody  is  bound  to  adhere  to  a  confidence  that  he  has  not  in*iced, 
and  he  might  have  taken  the  course  of  saying  at  once  to  all  the  creditors,  "This  propoBl  has  i 
been  made  to  me ;  I  am  disposed  to  accept  it."    Mr.  M'Laren  says,  that  in  truth  he  wooldiatJ 
have  accepted  it,  if  he  had  not  been  informed  that  unpleasant  rumours  were  circulated  abo«  loi 
with  reference  to  his  beine  disposed  to  interfere  with  the  views  of  younger  men.  men  mt  is 
stable  and  so  advanced  in  business  as  himself,  to  whom  money  was  an  object,  and  that  tbenkiB 
he  was  disposed  to  hold  out  from  the  unworthy  motive  of  [nrdudicinff  »iem  in  tfadr  banBCK 
He  says,  "that  was  the  turning  point  which  influenced  me.    1  cared  nothing  f6r  seocsr.  It 
was  the  pressure  put  upon  me  by  the  suggestion,  that  I  was  unfairly  dealing  with  (Mher  crratan 
which  was  the  principal  consideration  that  influenced  me."   He  says, — ''^I  told  a  friend,  Xr. 
Robinson,  that  this  proposition  had  been  made  to  me."    Tbe  next  meeting  was  to  take 
the  2ist  of  May,  and  he  said  to  him,  "  If  you  attend  the  meeting  you  may  tell  Uwm  ereryittr 
you  like  about  it.    I  do  not  wish  to  have  any  secresy  about  the  matter."   Now,  as  I  obsem 
during  the  hearing,  it  would  no  doubt  have  been  more  satisfactory  upon  this  part  of  die  osb 
dealing  with  the  question  of  secresy,  if  he  had  said  to  Mr.  Robertson  or  anybody  els^  "Attenl 
the  meeting  on  my  twhalf,  and  Inform  the  creditors  of  all  that  has  been  done,  and  ascotaa! 
from  them,  whether  it  is  their  wish  or  desire  that  the  matter  should  proceed  in  tbe  waj'  that  ii 
proposed."    How  far  that  might  or  might  not  have  operated  even  then  to  the  disadvantagerfi 
absent  creditors,  with  reference  to  the  earlier  part  of  the  Act  which  does  not  deal  widi  seoH^  1 
it  is  not  necessary  to  say;  but  bytaking  that  course  he  would  liave  got  rid  of  thewbdeotyectini 
to  this  beine  a  secret  agreement  or  promise.    But  I  hold,  that  if  it  were  necessary  to  prove  tel 
secresy  of  ue  agreement,  when  you  have  the  fact  that  it  commenced  by  bdng  entered  into  it  \ 
secresy  on  the  part  of  those  who  engaged  in  it,  and  that  the  person  who  accepted  the  monerni  i 
sure  that  the  fact  would  not  be  communicated  by  those  who  made  the  payment,  it  is  innmbait 
upon  him  if  he  wishes  to  prove  that  it  was  not  secret  to  shew,  that  it  was  duly  conunuoitaUdli 
those  who  were  interested  in  the  matter ;  otherwise  I  apprehend,  that  it  would  open  a  dangcroB 
door  to  transactions  of  this  description.   Therefore,  as  far  as  that  point  is  concerned,  I  w  not 
feel  at  all  embarrassed,  whatever  view  we  may  take  of  the  exact  construction  of  the  [dirascoiogy 
used  in  the  petition. 

There  is  only  one  other  matter  to  consider  with  reference  to  the  objections  which  si^Bcsted 
themselves  to  the  minds  of  some  of  the  learned  Judges.  One  objection  suggested  was  ibat 
the  Lord  Ordinary,  which  I  have  referred  to,  namely,  that  the  composition  havin?  (ailed  the 
offence  had  failed.  Another  of  the  learned  Judges — I  think  it  was  the  Lord  President— thw 
out  a  suggestion,  but  very  faintly,  whether  tbe  sequestration  was  not  at  an  end.  QearJy,  at  de 
time  that  this  transaction  took  place,  the  sequestration  was  going  on.  A  meeting  was  held  wim 
the  view  of  settling  with  the  creditors.  The^  made  a  mistake  in  the  mode  of  deaUng  with  i^bat 
as  clearly  as  possible  to  my  mind  the  intention  and  object  was  to  effectuate  the  discha^  or  oe 
bankrupts,  which  discharge  could  not  have  been  effectuated  without  the  concurrence  of  ne 
majority  of  the  creditors,  and  that  was  greatly  focilitated  by  the  concurrence  of  Mr.  MlaRsa 
the  step  that  was  taken. 

It  is  not  for  us  to  express  any  opinion  upon  the  extenuating  circumstances,  if  we  have  nopo«a 
to  allow  weight  to  that  opinion  by  discharging  the  respondent,  or  by  mitigating  the  penalty 
has  been  inflicted.    I  have  no  objection  to  say,  for  my  own  part,  that  from  nis  statement  I  an 
^uite  willing  to  conceive,  that  he  was  acting  with  the  motive,  not  only  of  fiadlitatiag  tbe  disdmSt 
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f  the  bankrupts,  (which  certainly  was  one  object  in  view,)  but  also  of  facilitating  the  wishes  and 
esires  of  many  (A  the  creditors ;  as  to  all,  I  cannot  say  upon  the  evidence  brought  before  me. 

u>{u%hend,  that  before  he  can  entitle  himself  to  a  discharge  upon  that  ground,  he  must  satisfy 
S  by  the  stopping  of  the  proceedings  altogether  on  the  part  of  the  trustee  (which  it  would  not 
e  diffictUt  to  do  if  he  were  so  minded)  that  he  had  the  concurrence  of  all  the  creditors  in  the 
lansacticHi}  before  we  can  say,  that  there  has  been  anything  approximating  to  cause  shewn  why, 
be  offence  having  been  committed,  the  sentence  should  not  be  carried  into  effect. 

I  amrehend,  that  the  proper  course  to  pursue  will  be  to  reverse  the  interlocutors  complained  of, 
ameiy,  that  of  the  Lord  Ordinary  and  or  the  Court  of  Session,  and  to  declare,  that  the  Court  of 
iession  ought  to  have  found  that  the  respondents  had  forfeited  the  debt  claimed  by  them  on  the 
equestrated  estates,  and  to  have  ordered  them  to  pay  to  the  appellant  double  the  amount  of  the 
jiyment  made  to  them  (the  respondents)  in  the  petition  mentioned,  and  with  this  declaration  to 
•nit  the  case  to  the  Court  of  Session  to  act  in  conformity  therewith. 

Lord  Chelhsfokd.— My  Lords,  the  petition  in  Uiis  case  was  presented  to  the  Lord  Ordinary 
pder  the  19  and  20  Vict.  cap.  79,  \  150^  claiming  to  have  it  found,  that  David  M'Laren  and  Co. 
fA.  forfeited  the  sum  of  ^^52  i&.  %d,^  bein^  double  the  amount  of  a  preference  gratuity  or 
pyment  alleged  to  have  been  paid  to  and  received  by  them  for  facilitating  or  obtaining  the  dis- 
luige  of  certain  bankrupts,  named  J.  and  G.  Pendreigh,  of  whom  they  were  creditors.  J.  and 
S,  Pendreigh  carried  on  business  as  grain  merchants,  and  also  as  brewers,  at  Edinburgh.  The 
ivo  firms  were  separate  and  distinct,  and  separate  sequestrations  were  issued  against  them. 
David  M'Laren  and  Ca  were  creditors  of  the  grain  merchants'  company  only.  At  a  meeting  of 
jbecreditors  of  both  the  firms,  held  on  the  27th  of  April,  each  firm  made  an  offer  of  a  composition 
mT  3r.  7^.  in  the  pound  in  full  of  all  claims  against  them  ;  and  both  offers  were  made  upon  the 
bodng,  that  all  the  creditors  should  be  entitled  to  rank  upon  the  estates  of  both  the  Arms  for 
ie  debts  due  from  each.  M'Laren  and  Co.  objected  to  the  composition,  on  the  ground  of  the 
jKofficiency  of  the  amount,  and  also  for  incompetency  on  account  of  its  mixing  up  the  estates  of 
{Ihe  two  firms,  so  as  to  admit  the  several  creditors  of  each  to  receive  the  benefit  of  both  the 
iNtotes. 

{  Ur.  Daniel  Smith,  who  was  a  creditor  for  a  large  amount  on  the  estate  of  the  bankrupts,  was 
In  favour  of  the  compositioD  arrangement.  He  was  examined  as  a  witness  iqxm  the  petition, 
said :  "  McLaren  and  Ca  were  against  the  composition,  and  I  used  means  to  bring  them 
fNnd.  I  bought  them  off  by  paying  them  \s.  ^  per  pound  on  their  respective  debts.  That 
has  It.  <jd.  per  pound  more  than  the  other  creditors  were  to  receive.  I  arranged  mth  Mr.  Weir  to 
pid  me  by  conveying  this  money  to  them,  and  that  was  done.  Their  opposition  was  discon* 
^hoed."  The  negotiation  was  opened  by  a  letter  l^m  Mr.  Weir  to  Messrs.  M'Laren  and  Ca, 
pted  the  30th  April  1 869,  and  marked  private,  in  these  terms  "  Referring  to  our  convenaUon 
[■aterday,  I  am  now  autmirized  to  pay  you  is.  9^.  per  pound  on  the  amount  of  your  claims  on 
■wssrs.  Pendreigb's  estate,  on  condition  that  you  withdraw  all  opposition,  and  that  a  settlement 
ikeSected  at  7s.  yl.  per  pound  with  the  other  creditors."  At  the  close  of  the  letter  is  thispassage: 
*I  fiirther  agree  to  wnte  you  a  satisfactory  letter,  stating  the  circumstances  under  which  you 
Itre  been  induced  to  entertain  this  offer,  but  in  the  mean  time  the  contents  of  tbis  letter  must  be 
iidd  to  be  strictly  private  and  confidential."  Messrs.  M'Laren  and  Co.  stated  in  answer,  that 
ftey  would  not  accept  of  a  single  penny  from  the  creditors,  but  that  they  would  withdraw  their 
•KMsition,  provided  Pendreighs  would  make  up  their  dividend  to  9^.  per  pound and  being 
iuonoed  m  a  letter  from  Mr.  Daniel  Smith,  dated  1st  May  1869,  that  the  difference  between 
Is.  and  Of.  came  from  a  near  frimd  of  the  Pendreighs,  and  not  from  any  creditor  on  their 
estate,  Mr.  M'Laren,  on  the  13th  of  May  1869,  received  the  sum  of  jf2z6  9^.  31^,  being  the  amount 
<f  u.  on  the  claim  of  ^£2654  lar.  i  la.  minus  2^.  per  cent  discount  which  they  acknowledged 
ia  a  letter  of  that  date,  adding,  "  it  being  understood  that  we  shall  return  said  sum  to  you  in  the 
event  of  J.  and  G.  Pendreigh  failing  to  obtain  a  settlement  as  proposed." 

Hr.  David  M'Laren,  in  bis  examination,  swore  that  he  did  not  imagine  there  was  the  least 
legality  in  receiving  ^is  money.  But  a  meeting  of  the  creditors  having  been  held  on  Friday 
thezist  of  May  for  die  purpose  of  deciding  on  the  offer  of  the  composition  of  js.  yi.  in  the  pound, 
ttd  the  creditors  present  having  unanimously  agreed  to  accept  it,  Mr.  M'Laren  stated  in  his 
nidcQce  that  on  the  Saturday  he  heard  it  said,  that  a  great  many  of  the  creditors  were  objecting 
to  the  conduct  of  his  firm  in  having  received  more  than  the  7^ .  and  considered  that  they  have 
iKhaved  unfairly ;  that  on  the  24th  May  he  was  sent  for  by  Mr.  Murdoch,  of  the  firm  of  Miirdoch, 
Boyd,  and  Co.,  his  law  agents,  who  shewed  him  the  150th  section  of  the  Bankruptcy  Act,  and 
aid,  that  the  arrangement  he  entered  into  was  a  very  awkward  thing,  and  that  he  was  very  much 
ataiishcd  indeed  when  he  read  it.  On  the  25th  of  May  1869  M'Laren  and  Co.  returned  the 
vnount  received  from  him,  with  5  percent  interest,  stating  in  the  letter  enclosing  the  cheque 
^  the  amount  that  tiiey  had  ascertained  that  the  transaction  which  Mr.  Weir  induced  them  to 
fUor  into  was  illegal  under  the  Bankruptcy  Statute,  and  on  the  36th  of  May  M'Laren  and  Co. 
■ned  a  ditrular  to  die  creditors,  infbnnii^  them  what  they  had  done.  M'Laora  and  Co.  having 
Au  cancelled  the  transaction,  renewed  ueir  opposition  to  the  compositi<m,  which  was  fina^y 
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determined  by  the  Court  of  Session  not  to  be  a  competent  offer  of  compotition  nnder  Ae  Baidc- 
ruptcy  (Scotland)  Act,  and  tbat  it  was  not  binding  on  the  whole  creditors  in  the  sequestratioo. 

It  does  not  appear  when  the  trustee  under  the  sequestration  became  acquainted  with  the  ttany 
action,  bat  on  the  first  of  June,  a  week  after  the  return  of  the  money  by  M'Laren  and  Co^le 
filed  this  petition,  praying  to  have  it  found,  that  under  the  Bankruptcy  (Scotland)  Act  diey  hit 
forfeited  double  the  amount  of  the  sum  they  had  so  received.  The  Lord  Ordinary  was  of  opiniA 
that  had  the  sequestration  been  regular,  and  in  all  respects  legal  and  competent,  NfLaroi^ 
Co.  would  have  rendered  themselves  liable  to  all  the  statutory  penalties,  notwidistanding  the 
Apparent  good  faith  with  which  they  acted.  But  he  held,  tbat  as  it  had  been  d«ermined  by  die  Oiiar 
6t  Session,  that  the  entire  proceeding  with  respect  to  the  offer  of  the  composition  in  the  fbnn  Iff 
which  it  was  made  was  irregular  and  incompetent,  there  never  was  any  statutory  offer  of  compa- 
kitioa  for  discharge,  and  consequently  there  could  be  no  infliction  of  penalties  f<n-  inteifennce 
with  an  arrauf^ait  which  was  not  sanctioned  or  protecttd  br  the  Statote.  The  jndgmeDtflf 
the  Lord  Ordmary  having  been  canied  by  reclaiming  note  to  tne  First  Dnisiui  c€  the  Comtof 
Sessioo,  that  Court  adhered  to  bis  in  terlocutor,  bat  on  totally  difTenmt  grounds  hmn  those  at  vfaick 
his  Lordship  proceeded.  All  the  Judges  expressed  their  dissent  from  the  Ttew  of  the  casebbt 
by  the  Lord  Ordinary,  and  thought  that  the  statutory  offence  was  committed  by  M'Laren  mi 
Co.,  so  far  as  to  make  the  transaction  illegal,  and  null,  and  void  in  terms  of  the  first  part  of  tbt 
150th  section  of  the  Bankruptcy  (Scotland)  Act.  But  on  the  question  of  the  liability  of  MlanM 
and  Co.  to  the  penalty  imposed  by  the  second  part  of  that  section,  three  of  the  Jut^es  voetf 
Opinion,  that  M'Laren  and  Co.  had,  in  the  words  of  the  Act,  "shewn  cause  to  the  cootnnr' 
against  the  decree  for  the  penalty.  Lord  Deas  was  of  opinion,  that  the  Cotut  had  a  cerainw' 
cretion  to  consider  whether,  although  the  thing  prohibited  by  the  Statute  had  been  dmc,M 
punishment  should  follow.  The  Lord  President  held,  "that  it  was  in  the  power"  (by  vfaidi  t 
understand  him  to  mean  in  the  discretion)  "of  the  Court  to  consider,  whether  the  party  aniast 
Whom  the  complaint  is  brought  has  any  reasonable  cause  to  shew,  why  the  statutory  paiahysMiild 
hot  be  enforced  against  him."  Lord  Ardmillan  said,  "to  convince  us  that  the  poiahies  hareut 
been  deserved  by  the  parties  against  whom  we  are  asked  to  award  them  is  in  my  opinion  to 
cause  to  the  contrary."  And  the  three  learned  Lords  decided  that,  as  M'Laren  and  Ca,iAei 
they  entered  into  the  arrangement  for  facilitatmg  the  discharge  of  Uie  bankrupts,  were  tpuad 
that  they  were  committing  any  offence,  and  as  soon  as  they  became  aware  that  the  transtttia 
was  illqjal  they  sent  back  the  amoont  which  they  had  illegally  received,  the  words  of  the  seoat 
portion  of  the  clause  (to  use  the  language  of  the  Lord  Presioent)  enabled  them  to  give  efiedtl 
the  moral  innocence  of  the  party,  and  to  the  fact  that  the  statutory  offence  had  not  bees  oa* 
pleted,  so  as  to  produce  the  evils  contemplated  by  the  Statute  as  a  good  reason— a  good  casri 
shewn — against  the  pronouncing  a  decree  for  the  penalty. 

On  the  hearing  or  the  appeal  before  yonr  Lordships  the  learned  counsel  for  the  respondent 
besides  enforcing  the  ground  on  which  the  majority  of  the  Court  of  Session  |m>ceedai  in  didr 
judgment,  objected  that  the  petitioner  was  bound,  by  the  terms  of  his  petition,  to  prove,  that  the 
agreement  entered  into  by  the  respondents  was  secret  and  collusive,  and  that  the  petitioner  bw 
failed  to  give  such  proofs.   The  second  part  of  the  1 50th  section  inflicts  the  penalty  on  aUT 
creditor  who  shall  have  obtained  any  such  preference,  gratuity,  or  payment,  or  entered  into  socb 
secret  or  collusive  consideration  or  agreement  (i.e.  forcoilcurring  in,  facilitating,  or  obt2tniii([|he 
bankrupt's  discharge].    Now  if  a  creditor  actually  receives  a  sum  of  money  as  a  consideBlk* 
for  concurring  in,  facilitating,  or  obtaining  a  bankrupt's  discharge,  it  is  immaterial  whether  Ae 
inoney  is  received  in  pursuance  of  a  secret  or  collusive  agreement  or  not.   The  recdptrfw 
mon^  constitutes  the  offence.   So  if  the  aeditor  enters  mto  a  secret  or  coUosive  sgreemesi 
*ithin  the  meaning  of  the  Act,  the  offence  is  complete  upon  the  agreement  itsdf  withMt  nf 
thing  following  upon  it   The  petition  of  the  appellant  is  not  founded  upon  an  agreement  haro^ 
been  entered  mto  by  the  respondents  to  receive  a  |neference,  gnumty,  or  payment,  but  npoit  tu 
actual  recupt  by  them  of  a  sum  of  money  for  facilitating  the  bankrupt's  discharge.  Kowu 
that  is  a  complete  offence  in  itself,  all  the  allegations  about  the  secret  and  collusive  W'^^ 
may  be  treated  as  merely  a  narrative  introductory  to  the  chai^,  and  not  as  any  pat  or  *e 
charge  to  be  sustained  by  proof    If,  however,  the  petitioner  had  been  called  upon  for 
proof  I  should  have  thought  with  my  noble  and  learned  friend  on  the  woolsack,  that  he  baa 
satisfied  the  obligation  by  the  evidence  produced.  The  negotiation  for  the  withdrawal  of  M*Unn 
and  Company's  opposition  to  the  composition  was  commenced  on  behalf  of  Daniel  Smith,  <M 
of  the  creditors,  apparently  without  the  knowledge  of  any  of  the  others,  and  the  first  comow- 
cation  by  his  agent,  Mr.  Weir,  to  M'Laren  and  Company, impressed  upon  them,  that  theceow* 
of  his  letter  were  to  be  held  to  be  strictly  private  and  confidential   Whether  any    the  oMd 
creditors  were  made  acquainted  with  the  transaction  before  the  payment  of  the  money  to  M^Ij*^ 
and  Company  does  not  appear.   The  respondents  in  their  case  say,  that  it  is  believed  w 
negotiation  was  entered  into  with  the  concurrence  and  approval  of  various  other 
But  of  Uiis  there  is  no  proof.   It  is  proved,  that  after  the  payment  of  the  money  the  comspoft** 
ence  between  Mr.  Weir  and  the  respondents  was  shewn  to  certain  creditors  bynam^***^ 
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ntfaer  leads  my  mind  to  the  concluaion,  that  the  matter  was  down  to  that  time  kept  secret.  But 
Mt  all  events  it  tss  unknown  to  the  trastee  under  the  sequestration,  whose  duty  it  is  to  take  care 
Aat  no  cnklitcHr  obtains  any  advantage  over  the  others,  and  who  may  require  from  the  bankrupt, 
iMfore  he  obtains  his  discharge,  an  oath,  that  he  has  not  granted  or  promised  any  payment  to 
■Hiiii  the  concurrence  of  any  creditor  to  his  offer  of  con^>osition.  So  far,  therefore,  as  the 
^BMee  is  concerned,  and  as  to  some  of  the  creditors,  the  transaction  was  secret,  and  as  it  was  iii 
iialation  of  the  Stamte  it  may  properly  be  saiU  to  be  collusive. 

:  I  was  quite  unable  to  follow  that  part  of  the  argument  of  the  learned  counsel  in  which  they 
jRDtended,  that  the  respondents  were  not  within  the  penal  provisions  of  the  Act,  because  they 
lid  received  the  money  paid  to  them  to  withdraw  theur  of^sitim  to  the  composition  ofGered  by 
j|e  baidmiptSr  and  not  to  liadUtate  or  obtain  their  discharge.  Under  a  sequestration  there  am 
$n  nodes  m  which  Uie  final  discbaii^  of  a  bankrupt  from  his  debts  may  be  obtained,  vii.  with 

K vithont  composition.  Where  a  conwosition  is  onered  by  the  bankrupt  in  order  that  it  may 
aiaibble  to  his  discharge  it  must  oe  approved  by  the  Lord  Ordinary  or  the  Sheriff,  and 
tBTTttrl  by  a  majority  in  number  and  four  iifths  in  value  of  the  creditors.  If  the  composition 
■iceepted,  a  bond  of  caution  is  to  be  lodged,  and  a  report  made,  and  a  deliverance  pronounced 
llimmngof  the  composition.  And  upon  a  declaration  by  the  bankrupt  before  the  Lord  Ordinary 
Ktbe  Sheriff  that  he  has  made  a  full  and  fair  surrender  of  his  estates,  and  of  certain  other 
■niculars,  the  Lord  Ordinary  or  the  SherifT  shall  pronounce  a  deliverance  dischai^ng  the 
biknipt  of  all  debts^  etc.,  and  such  deliverance  shall  operate  as  a  complete  discbarge  and 
icqnittance  of  the  bankrupt  Now,  as  the  discharge  of  a  bankrupt  offering  a  composition  can 
Iriy  be  obtained  by  the  acceptance  of  the  composition  after  approval  by  the  Lord  Ordinary  or 
|ht  Sheriff,  who  may  hear  any  objection  to  the  offer  by  opposing  creditor^  and  upon  approval 
Ihd  accep^nce,  the  discharge  or  the  bankrupt  follows  of  course.  To  argue,  that  a  sum  of 
WKiey  paid  to  a  creditor  to  induce  him  to  withdraw  his  opposition  to  a  composition  offered  by 
it  faimknipe  is  not  a  payment  fbr  facilitating  or  obtaining  the  bankrupt's  discharge  is  beyond 
m  comprehensi(HL 

Having  disposed  oi  die  objections  raised  die  learned  counsel  for  the  respondents  ttp<»i  the 
ttttbg  before  your  Lwdships,  I  now  proceed  to  consider  the  grounds  upon  which  a  majority  of 
fkt  Judges  of  uw  First  Divisira  determined  the  case.  They  all  of  them  seem  to  have  been 
■iuim,  diat  the  statutory  offence  had  been  committed,  although  the  Lord  President,  by  a  subtle 
PtttactioQ  betweoi  offence  and  £m'it,  says  it  is  a  very  curious  question  in  law,  whether,  in  such 
ftamstances,  (that  is,  the  respondents  having  not  only  expressed  their  penitence,  but  made 
Swtitntion,)  "  the  statutory  evtit  is  complete,  but  it  can  hardly  be  questioned,  that  the  moment 
tte  responidents  received  the  money  as  the  inducement  to  withdraw  their  opposition  to  the 
imposition,  the  offence  was  complete,  and  the  legal  delinquency  or  guilt  which  was  involved  in 
Ihi  KL  was  corni^ete  too.  No  repentance  and  restitution  could  purge  the  offence  unless  a  locus 
"^^ientia  is  provided  by  the  Act  by  which  the  offence  is  constituted.  This,  the  Judges  say,  is 
Wended  to  be  given  by  committing  to  them  a  discretion  in  the  part  of  the  1 50th  section  imposing 
Ike  forfeiture  and  the  penalty  by  these  words, "  if  no  cause  be  shewn  to  the  contrary,  decree  shaiU 
Jkpwoanced."  According  to  Lord  ArdmiUan,  to  convince  the  Court  that  the  penalties  have 
lot  been  desnved  is  to  shew  cause  to  the  contrary,  but,  with  great  submission,  "cause  to  the 
Wrary,"  according  to  Ae  ordinary  meaning  of  the  words,  must  be  intended  to  be  cause  why 
tte  pauddes  lave  not  been  legally  incurred,  not  proof  of  extenuating  circumstances  to  shew  that 
ttey  oiqjfa^  upon  a  lenient  consideration,  to  be  remitted..  Certainly,  if  such  an  octraordinary 
jwcretion  was  intended  to  be  given  to  the  Judges  to  enable  them  to  al»olve  an  offending  party 
'  MOnse  he  had  erred  through  ignorance,  or  had  shewn  himself  in  any  other  way  morally  mnocent, 
Ikivgh  legally  guilty,  one  woiM  have  expected,  that  such  an  unusual  power  would  have  been 
BVRssed  in  the  clearest  and  most  distinct  language. 

the  Lord  Presidoit  gathers  the  power  from  the  words,  not  because  they  expressly  give  it, but 
ncuse  he  can  find  no  other  meaning  for  them.  His  words  are,  "  the  petition  cannot  be  pre- 
KDted  except  in  a  case  where  the  transaction  is  null  and  void.' '  Then  how  can  cause  be  shewn 
tttfae  contrary  of  the  prayer  of  the  petition  being  granted  if  the  transaction  is  null  and  void? 
It  Gcnainly  would  not  alter  my  opinion  upon  the  subject  if  it  appeared  that  the  words  "  cause  to 
Ae contrary"  were  without  application.  The  petitioning  trustee  or  creditor,  before  he  can  be 
witled  to  have  a  decree  for  the  penalties,  must  establish  that  the  transaction  was  null  and  void 
■idertbe  first  part  of  the  150th  section.  If  he  does  so,  of  course  no  cause  can  be  shewn  to  the 
onuary;  if  he  fail,  no  decree  can  be  pronounced  for  die  penalties.  The  Lord  President  is  a 
■tie  inaccunUe  «dien  he  says  the  petition  cannot  be  jxesented  except  in  a  case  wliere  the  trans- 
ictioa  is  nidi  and  void.  The  petitiim  can  only  be  successful  in  such  a  case ;  but  it  may  be 
PMBted  where  the  trustee  believes  that  the  transacdon  is  within  the  Ac^  although  it  may  turn 
Mt  not  to  be  so.  A  case  was  supposed  in  argument  where  a  transaction  might  be  null  and  void, 
*Bd  yet  a  party  petitioned  against  might  not  be  liable  to  the  penalties,  as  if  an  agent  entered  into 
■aa^RmentpiohilMtedbythe  first  part  of  the  isoth  section  in  the  name  but  without  the  authority 
of  bs  principal,  and  I  suggested  the  case  of  a  creditor  receivii^;  a  preference  bat  not  as  an 
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inducement  to  facilitate  the  discbai^e  of  the  bankrapt,  though  primA  facie  appearing  to  be  so.  In 
both  these  cases,  upon  a  petition  to  enforce  the  penalties,  the  creditor  would  have  a  defoice;  Aai 
therefore  the  words  "  if  no  cause  be  shevn  to  the  contrary  "  are  not  necessarily  wkhout  appliGaiio%  | 
as  the  Lord  President  supposes.  I 
I  cannot  help  observing,  that  the  Judges,  in  exercising  tfieir  supposed  discretiai  indus  cou 
have  disregarded  one  of  the  fundamental  maxims  <£  the  law,  tguaraniia  Jmris  turn  txaam 
Every  man  is  presumed  to  know  the  law,  and  perhaps  more  emphatically  the  Statute  lav  of  da 
realm,  and  to  allow  asserted  ignorance.to  be  pleaded,  not  in  extenuation,  (for  the  Laid  Preata^ 
held,  that  there  could  be  no  modification  or  the  penalty  in  any  sense,)  but  in  entire  disdiaqi' 
from  all  penal  consequences,  seems  to  me  to  be  contrary  to  principle,  and  to  estab&sh  a  M 
precedent.  The  fact  of  ignorance  can  only  be  proved  by  the  evidence  of  the  party  aUegit^Ul 
Ignorance  and  can  never  be  satisfactorily  ascertained.  And  one  cannot  help  being  suipnse^; 
that  commercial  men  like  the  respondents  should  be  ignorant  (which,  upon  Mr.  David  M'LanA. 
evidence,  I  assume  they  were)  of  the  provisions  of  the  Scotch  Banluiipt  Act  with  reflect  tt 
compositions  and  creditors.  At  all  events  they  knew,  that  the  principle  of  these  compcmUcoisi^ 
that  all  the  creditors  should  fare  alike.  They  were  of  opinion,  that  the  bankrupts'  estate  on^ 
to  pay  more  than  7^.  3</.  in  the  pound,and  with  tbisbelief  they  stipulate  for  an  increased  papiesc 
to  themselves,  and  having  received  it,  they  remove  the  obstruction  they  had  interposed  u  the 
creditors  consenting  to  take  a  composition  which  they  believe  was  less  than  they  ougbtobaTC 
insisted  upon,  and  than  the  bankrupts'  estate  would  yield.  I  confess  I  am  not  much  sbwinA 
the  hardsnip  of  the  case  under  these  circumstances.  But  it  is  unnecessary  further  to  oasidK 
the  grounds  upon  which  the  Judges  relieved  the  respondents  from  Uie  pnialtics,  becuoelni 
satisfied,  that  it  was  not  within  their  competency  to  do  sa  The  offence  against  the  Actdivd 
upon  the  respondents  was  committed  the  moment  the  money  was  paid  to  them  in  porsaaceaf 
the  previous  arrangement,  and  neither  ignorance  that  they  were  breaking  the  law,  nor  nsdOHa 
of  the  money  illegally  received,  could  prevent  the  penalties  being  recoverable  under  the  {ctite 
presented  against  them. 

I  am  of  opinion  that  the  interlocutors  appealed  from  ought  to  be  reversed. 

Lord  WESTBURV.—My  Lords,  it  is  with  great  regret  that  I  6nd  myself  obliged  to  ccacoriii 
the  decision  about  to  be  arrived  at.  It  is  a  trite  maxim,  that  hard  cases  make  bad  laT^  udif 
we  were  to  adopt  the  grounds  on  which  the  case  was  put  by  the  Court  of  Session,  certainly  dne 
would  be  a  realization  of  that  maxim.  It  is  quite  out  of  the  question  to  hold,  that  this  Sutole 
conferred  upon  a  court  of  justice  a  discretionary  power  to  apply  the  Statute  or  not.  Yeitbtii 
the  conclusion  at  which  the  Court  of  Session  has  arrived.  The  words  relied  on  are  in  lealitf « 
mere  formula  expressive  of  this,  that  the  respondent  shall  be  cited  and  shall  be  heard  to  slM 
cause,  why  sentence  should  not  be  pronounced.  That  cause  might  be  either  the  insufficnKyw 
the  evidence  brought  forward  against  him,  or  it  might  be,  that  the  transaction  was  not  odc  A* 
had  received  his  authority,  although  primd  facie  it  appeared  to  be  so.  Or  it  might  be,  tbat  As 
transaction  had  been  concurred  in,  and  condoned  by,aU  the  persons  interested,  and  therefbRM 
no  longer  s  subject  of  complaint  in  a  court  of  justice.  But  to  hold  that  thra  mere  fonmilia 
expression  amounts  to  a  discretionary  power  to  apply  the  Statute  or  not  is,  1  think,  a  dedsioB 
quite  unprecedoited,  and  quite  unjustified  by  any  kind  of  authority. 

I  have  endeavoured  very  much  to  find,  if  I  could,  some  legal  grounds  on  which  I  m^tabst^ 
the  respondents.    First  of  all,  I  have  endeavoured  to  find,  that  the  act  done  must  be  done  «>fl^ 
with  uie  intent  of  facilitating  the  discharge  of  the  bankrupt   It  was  represented,  that  cbese 
gentlemen  did  not  consider  the  question  of  the  bankrupts'  discharge ;  but  in  realiiT 
difficulij'  arose  from  the  complaints  of  the  other  creditors  who  were  injured  by  not  receivii^"* 
composition,  and  that  they  accepted  the  money  as  a  tribute  paid  by  those,  in  order  tlot  tfaef 
might  obtain  the  dividend  offered  by  the  composition.    We  cannot  for  one  single  moment  tssa 
into  the  intention  with  which  the  thing  was  done.    There  are  two  maxims  which  must  'oi^j^ 
weakened  in  courts  of  justice.    One  is  that  you  must  ascribe  to  every  subject  a  knowlet^o*** 
law,  especially  in  cases  where  the  law  prescribes  a  rule  of  civil  conduct    That  is  ihe  cascbB^ 
because  the  law  deals  with  what  ought  to  be  regarded  as  a  well  known  rule  of  cocmatM 
obligation,  viz,  that  when  you  come  to  have  an  estate  distributed  among  all  equalljr,  one  cKonr 
shall  not  in  any  mode  obtain  a  pecnliar  predominant  advantage  for  himself.  The 
Jaw  that  must  not  be  wealed  is  Uiis,  that  you  must  ascribe  to  every  man  a  l^novledgeatw 
which  is  a  necessary  and  inevitable  result  of  an  act  deliberately  done  by  him.  These  ^P"^^ 
deliberately  accepted  this  composition,  and  the  necessary  consequence  of  that,  if  the  wbrjl^ 
composition  had  been  a  statutory  one,  would  have  been  the  ntcUitating  the  discharge  ofne 
bankrupt    They  cannot  therefore  be  heard  to  say,  as  they  attemjtted  to  do,  that  they  focew* 
ignorant  of  the  law,  or  that  they  did  not  intend  that  this  particular  thing,  viz.  the  ^^'^''^'^'^ 
discharge  of  the  bankrupt,  should  be  the  consequence  of  that  which  they  did.  Undoabtoillfij' 
we  endeavour  to  excuse  these  parties,  and  much  more,  if  we  adopt  the  reasoning  of  the  C^^jj"* 
Session,  it  could  not  be  done  without  weakening  very  much  the  application  and  fwtt 
two  salutary  maxima. 
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It  was  contended  very  strongly,  that  there  was  here  no  secret  or  collusive  agreement.  The 
rimmality  of  what  has  been  done  does  not  lie  in  the  fact  of  a  secret  or  collusive  agreement,  but 
t  ties  in  the  fact  of  the  receipt  of  an  undue  amount  in  the  distribution  of  the  bankrupts'  estate, 
rbe  language  of  the  Sutute  strikes  at  two  things— first,  it  strikes  at  the  act  done,  and  then  it 
ipikes  at  an  agreement  to  do  the  prohibited  act.  The  agreement  may  constitute  criminality, 
ikhough  the  act  agreed  to  be  done  is  not  done.  The  clause  is  to  be  read  thus:  "all  preferences, 
intoities,  payments,"  and  so  forth,  *'  not  sanctioned  by  this  Act,  granted,  made,  or  promised ; " 

eis  one  branch  of  the  sentence ;  then  the  other  branch  of  the  sentence  is :)  "  all  secret  or 
live  agreements  and  transactions ; "  and  then  follow  words  which  are  applicable  to  both  the 
edent  clauses,  viz.  for  concurring  in,  facilitating,  or  obtaining  the  bankrupt's  discharge, 
this  was  noi  merely  an  agreement  to  receive  a  sum  of  money,  for  the  agreement  had  been 
iMtared  into  an  act  The  sum  of  money  had  actually  been  received,  and  it  is  impossible  to  hold 
|m  diese  gentlemen  dealt  only,  or  considered  that  Aey  were  dealing  only,  with  the  creditors, 
tBcaose  they  declined  to  receive  the  mone;)r  if  it  came  mim  any  creditor  or  any  numb(»'  the 
nditors,  and  they  only  consented  to  receive  the  money  (in  their  own  language)  "provided  that 
Mnposition  came  from  the  Pendreighs  or  their  friends,"  that  is,  the  bankrupts.  I  cannot  therefore 
n  admit,  that  all  the  conditions  of  a  completed  act,  stamped  by  this  Statute  with  criminality 
K  found  in  the  case  before  us. 

I  was  not  at  all  inattentive  to  the  argument  which  was  raised  upon  the  language  of  the  petition. 
Et  was  said,  that  the  petition  -must  be  taken  to  be  an  indictment,  and  that  an  alleged  collusive 
■preement  forms  the  gravamen  of  the  act  done,  and  that  that  being  so,  the  allegation  in  the 
Rtition  must  be  supported  by  proof  of  a  collusive  agreement.  But  in  reality,  t^t  is  not  the 
uguage  of  the  petition,  because  the  allegation  is,  that  M'Laren  and  Co.  entered  into  a  secret 
lad  collusive  agreement,  whereby  a  preference,  gratuity,  or  payment  was  granted,  made,  or 
pomised.  So  that  the  offence  laid  in  this  indictment  is  the  offence  in  the  words  of  the  Statute, 
ibu  a  payment  was  granted,  mad^  or  promised  to  them,  and  then  it  goes  on  to  allege,  that  the 
■Booey  actually  was  received. 

1  felt  some  difSculty,  and  still  feel  some  difHculty,  but  as  the  point  has  not  been  deemed  of 
inpurtance  by  any  one  else,  I  suppose  my  impression  about  it  is  a  wrong  one;  but  certainly  I 
ftk  some  anxiety  to  relwve  those  f^tlemen  from  this  stringent  order  upon  the  ground  that  the 
iler  of  composition  was  not  a  valid  or  effectual  order,  and  that  therefore  that  which  wtu  done 
mAa  a  transaction  not  warranted  by  the  Statute  fell  to  the  ground,  when  the  transaction  was 
Snided  by  tbe  Statute.  That  view  was  supported  in  my  mind  by  a  number  of  instances  which, 
litre  occurred  in  our  own  bankruptcy  law,  where  criminal  acts  have  been  laid  or  at  least  pmalties 
iiiTC  been  sought  to  be  recovered  from  a  party  under  a  commission  of  bankruptcy.  But  the 
|*Me  proceeding  and  the  alleged  offence  were  held  to  have  fallen  to  the  ground,  if  before  sentence 
tfte  bankruptcy  was  annulled,  or  the  commission  superseded.  That  was  the  state  of  the  old  law. 
It  was  held,  that  if  there  was  no  bankruptcy,  there  was  no  law  that  pronounced  the  offence,  and 
if  there  was  no  law  that  pronounced  the  offence  in  consequence  of  the  bankruptcy  being  super- 
Jeded  previously,  there  was  no  power  of  suing  for  penalties,  no  power  of  prosecuting  the  party 
tUeged  to  have  offended  against  the  law.  The  reason  was  plain  enough,  because  the  facts  did 
not  varrant  the  application  of  the  law.  There  was  in  reality  no  law,  because  the  transaction  was 
aot  ODR  that  came  within  tbe  cognizance  of  the  law,  the  law  itself  being  held  not  to  have  arisen 
uder  the  circumstances.  There  was  a  difHculty  in  applying  that  rule  in  tbe  present  case,  because 
a^wugfa  the  offer  of  composition  was  not  warranted  by  the  Statute,  and  it  was  therefore  void, 
jet  it  was  a  {woceedm^  in  the  sequestration,  and  the  sequestration  remahied,  though  the  oRer  of 
onqMisiUon  was  invalid.  I  must  confess,  however,  that  it  would  have  beoi  mm  satisfactory  to 
my  mind  if  that  view  of  the  case  bad  been  examined  by  the  Judges  in  the  Court  below,  and  alw 
it  it  had  received  the  attention  of  the  learned  counsel  at  the  bar.  It,  however,  has  not  been 
deemed  of  sufficient  weight  to  have  received  the  attention  of  the  judicial  minds  of  the  Court 
Mow.  I  abstain,  therefore,  from  any  attempt  to  rest  upon  it  a  judgment  at  variance  with  the 
caadusion  at  which  your  Lordships  would  otherwise  unanimously  arrive. 

Upon  the  whole  case  it  is  impossible  not  to  feel  that  this  was  a  very  unadvised  act  on  the  part 
of  M'Laren  and  Co.  I  give  them  full  credit  for  not  desiring  to  secure  an  undue  advant^e  tO 
UKmselves  at  tbe  expense  of  others,  who  wete  their  rivals  in  this  distribution  of  the  bankrupts' 
estate.  I  believe  that  they  acted  simply  from  the  reason  that  they  themselves  put  forward,  tnat 
tbcy  believed  that  the  bankrupts'  estate,  if  worked  out,  would  give  a  greater  dividend  than  the 
composition  that  was  offered,  and  that  they  accepted  this  sum  of  money,  therefore,  in  the  conviction 
^  they  received  only  that  which  was  dieir  due,  and  that  they  did  it  merely  because  the  long 
dday  which  might  otherwise  occur  in  the  final  distribution  of  this  estate  might  be  injurious  to  the 
naUer  credittM^  who  were  leas  able  to  wait  for  the  ultimate  dividend  than  they  themselves  might 
lave  been.  But  it  is  important  that  these  enactments,  which  are  passed  to  secure  commercial 
nunlity  and  Cur  dealing  between  creditors,  should  not  be  in  any  respect  impaired,  or  modified, 
Vt  tedttced,  in  their  wholesome  application,  by  arriving  at  subtle  distinctions  or  by  indulging  in 
views  for  the  purpose  of  avoiding  the  operation  of  the  Sutute.   It  is  our  duty  to  apply  thes^ 
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eBactments,  and,  although,  m  this  casc^  we  exona'ate  the  parties  from  having  acted  any , 
malus  animus  in  the  matter,  still  they  have  broi^t  themselves  within  icadh  of  a  whiikwi^ 
lav,  and  it  is  onr  doty  to  af^y  that  law  without  any  compassion  or  any  attempt  to  midgUiH 
applicatioti.  j 
Upon  these  grounds  I  concur  in  the  motion  of  my  noble  and  learned  friend  on  die  wodsKkJ 
Lord  CorxmsxT. — My  Lords,  I  participate  in  the  regret  which  has  been  expressed  M 
noble  and  learned  friend  who  last  spoke,  but  I  am  compiled  to  arrive  at  the  same  condtuioatH 
Which  your  Lordships  have  come.  I  have  a  strong  opinion  that  the  motive  of  these  geotleDdiQ 
was  such  as  my  noble  and  learned  friend  who  last  spoke  has  ascribed'  to  them,  and  nt  i^rl 
intentional  violation  of  the  law.  But  I  cannot  accept  that  as  any  excuse  m  this  case.  Tbe 
point  of  any  reid  difficulty  that  has  been  made  here  has  been  with  reference  to  the  introdDdin 
of  these  woitls  "  unless  cause  be  shewn  to  the  contrary.'^  As  to  tha^  I  think  I  ought  to  s^,  ttri 
I  concur  in  the  views  which  have  already  been  expressed  as  to  the  imp<Ht  ti  that  classy  and  I 
see  varioos  grounds  on  which  cause  mi^t  be  shewn,  although  I  cannot  put  the  constracliaa^, 
those  words  which  the  Judges  in  the  Court  below  have  put  on  thent  The  case  is  assumed  mniti 
been  eomfrfetely  and  fully  made  out  in  the  first  instance.  The  tmsteemust  provebiscase;  knmi; 
prove  the  agreement,  which  is,  prtmd /acie,»Ji  offence  against  the  Statute.  Tbe  other  partrmar 
•'shew  cause  "  that  that  is  not  necessarily  die  case,  and,  therefor^  I  cannot  accept  tbe  oasirac- 
tlon  put  OQ  that  phrase  by  the  Judges.  I  therefore  concur  in  the  judgment  i»op(»ed  bf 
Lordships. 

Sir  RmtndeU  Palmer. — Perhaps  your  Lordships  will  allow  me  to  remind  you  before  jndgMOt 
is  pronounced,  that  the  costs  have  been  actually  paid.  In  the  order  which  your  Lord^^sfl 
pronounce  on  the  present  occasion  you  will  doubtless  provide  for  that  in  the  usual  maniMr. 

Lord  Chelmsford.— Yes*  I  think  that  will  be  right. 

Lord  Chancellor. — ^My  Lords,  the  question  which  I  have  to  put  to  your  Lndskipsi^lB 
reverse  the  interlocutors  complained  of,  of  the  Lord  Ordinary  and  of  the  Court  <tf  Sess^  al 
to  declare,  that  the  Court  of  Session  ought  to  have  found  that  the  resp<HKiente  had  fbrfnied  M 
debt  claimed  by  them  on  the  sequestrated  estates,  and  to  have  ordered  them  to  w  tp^ 
iQ>peUant  double  the  amount  of  tbe  payment  made  to  them,  the  respondents  in  tw  prtUia 
mentioned.  And  that  the  costs  which  luve  been  paid  by  the  appellant  ought  to  be  repaid  to 
and  wiA  this  declaration  to  remit  the  cause  to  the  Cotnt  of  Session. 

Lord  Westbury  to  Sir  Roundell  Palmer,— You  do  not  ask  for  the  expenses  rf  tbe  pctiii^ 
do  you  ? 

Sir  Roundell  Palmer.— As  die  matter  will  be  remitted  to  the  Court  below,  I  ]H«sune  thatdil 
would  follow  as  a  matter  oi  course,  according  to  the  course  of  the  Court  No  doubt  I  sheat 
have  asked  for  them  if  it  were  necessary. 

Mr,  Asher. — ^There  is  no  power  under  the  Statute  to  award  costs. 

Interlocutors  reversed^  with  a  declaration  and  direction  as  to  costsy  and  cause  remtltd. 

Appellants  Agents^  Waddell  and  Macintosh,  W.S. ;  Simson  and  Wakeford,  Westmin^.' 
Rt^Hdent^AgentSt  Murdoch,  Boyd,  and  Co.,  S.S.C. ;  W.  Robertson,  Duke  Street,  WestmiDtfK 


JUNE  8,  1871. 

Her  Majesty's  Advocate,  Appellant^  v,  Franus  Brown  Douglas,  and 
Others,  Respotidents, 

Teinds — Bishops'  Teinds— Augmentation— Burden  of  Proof— /«  a  process  ef  ougjneHia^  ^ 
stipendfPart  0/ the  teinds  belonging  to  the  Crmm  being  alleged  to  be  exempt  as  havi»i^ 
bishops  teinds  before  the  Reformatton,  and  appropriated  to  the  biskof^s  personal  use. 

Held  (affirming  judgment),  That  the  onus  lay  on  the  Crown  to  prove  the  fact} 

This  was  an  appeal  against  a  judgment  of  the  First  Divison  of  the  Court  of  Sessi<mastDi 
scheme  of  augmentation  of  stiperid.  The  minister  of  Um  parish  Montrose  raised  a  piW^ 
augmentation.  The  common  agent  prepared  a  statement  of  the  teinds  of  the  parish,  in  vdtf  an 
the  augmented  stipend  might  be  allocated  among  the  heritMS  in  accordance  with  their  rig)KS|i» 

^  See  previous  report  6  Macpih.  250;  40  Sc.  Jur.  137.  S.  C9Haqih.  H.L.73.  43^(^1'' 
391. 
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I  proportion  to  the  amount  of  teinds  in  the  possession  of  each.  The  main  question  raised 
rirnrards  in  the  case  vas,  whether  the  burden  of  the  stipend  should  be  allocated  on  teinds 
ponging  to  the  Crown,  while  the  teinds  of  the  respondents  and  other  heritors  were  exempted, 
HThether,  on  the  contrary,  the  Crown  teinds  ought  not  rather  to  be  exempted,  and  the  burden 
i^Msed  on  the  teinds  that  belong  to  the  heritors  themselves.  It  was  admitted,  that  unless  it 
Mtd  be  shewn,  that  this  was  a  mensal  kirk,  and  that  the  Crown  teinds  were  bishops*  teinds,  that 
L  teinds  which  originally  belonged  to  a  bishop,  and  passed  to  the  Crown  at  the  abolition  of 
piscopacy  in  i68g — they  would  not  be  entitled  to  exemption.  The  Court  of  Teinds,  reversing 
bjndgmoit  of  Lord  Barcaple,  held,  that  the  tnnds  were  not  bishops*  teinds.  The  Lora 
lliorate  thereupon  appealed. 

[  Tit  Lard  Advoc^e,  and  y.  F.  M^Lennan^  for  the  appeOant. 
I     A  Palmtr  Q.C,  and  R.  Lee^  ioit  the  respondents — 

I  LoKD  Chancellor  Hatherley  (after  stating  the  ^cts).— It  is  remarlcable  that  the 
Mdefice  should  be  so  deficient  if  the  fact  were  as  alleged  by  the  Cnnm,  becaiise  there  are,  as  it 
Ipears,  a  variety  of  sources  of  information  (indeed  many  of  them  have  been  ransacked  for  the 
pnoseof  the  present  inquiry)  with  reg:ard  to  the  bishop's  property,  which  might  have  been 
Im  recourse  to,  and  where  evidence,  if  it  existed,  might  have  been  expected  to  be  found,  of 
iBlings  on  the  part  of  the  bishop  with  those  teinds ;  but  there  has  not  been  produced  a  single 
^t  or  disposition  of  any  kind  by  the  bishop  of  Brechin  with  respect  to  them.  There  has  not 
toCD  inoduced  a  single  tack  or  other  arrangement  with  respect  to  the  teinds,  or  any  other  act  of 
mership  except  with  regard  to  those  teinds  which  everybody  admits  to  have  been  at  one  time 
he  bishop's. 

That  beii^  so,  I  certamly  do  not  contemplate  going  through  the  documents  which  have  been 
todnced,  for  they  are  extremely  numerous,  ana  much  observation  may  arise  upon  several  of 
Inn ;  but  I  Stand  here  upon  the  broad  grounds,  that  the  onus  being  upon  the  Crown  of  shewing 
kbislu^  of  Brechin  held  these  teinds  as  a  part  of  the  teinds  of  the  whole  parish,  (at  all  events 
Vonetime,)  and  the  Mtiu  being  on  the  Crown  to  shew  how  it  is  that  such  a  very  large  proportion 
If  diese  teinds  have  been  entirely  separated,  (namely,  the  three  or  four  I  have  already  referred 
%berides  the  whole  quantity  wfaiere  the  teind  has  been  exhausted,  and  beside  the  whole  class  of 
kow  who  have  heritable  nght,)  Uie  only  vay  in  which  that  onus  has  been  attempted  to  be 
fixharged  is  by  the  production  of  the  documents  which  the  Lord  Ordinary  himself,  who 
hcided  in  favour  of  the  Crown,  said  were  undoubtedly  ambiguous,  although  they  might  tend,  if 
here  had  been  other  evidence  corroborative  of  the  fact,  to  establish  the  title  of  the  Crown — one 
loaiment,  for  instance,  in  which  it  is  mentioned,  that  certain  teinds  in  a  certain  enumerated  set 
If  districts,  amongst  which  Montrose  occurs,  (not  the  whole  teinds  but  teinds  in  those  parishes,) 
Monged  to  the  bishop  ;  that  is  an  admitted  fact  upon  all  hands.  Your  Lordships  would  not  be 
km  engaged  in  this  inquiry  if  some  teinds  had  not  belonged  to  the  bishop,  in  respect  of  which 
be  Crown  could  assert  a  right  But  the  whole  question  being,  whether  the  whole  temds  belonged 
othe  bishop,  I  really  can  find  nothing  to  justify  us  in  coming  to  a  conclusion  so  contrary  to  the 
^parent  state  of  the  whole  existing  facts,  which  are  wholly  unexplained  on  the  part  of  the  Crown, 
■d  which  would  militate  so  strongly  against  the  acquiescence  of  the  Crown  during  a  long  series 
if  years,  DOW  extending  to  a  hundred  years,  in  the  course  of  which  there  have  been  four  distinct 
masses,  in  which  processes  the  Crown  had  an  opportunity  of  appearing  and  making  out  such 
ide  as  it  mi^t  be  advised  to  make  out.  I  do  not  forget  that  -  there  is  a  statement  m  an  Act  of 
PMianient  niat  Montrose  is  a  mensal  kirk,  but  the  question  is.  How  is  that  statement  to  be 
•condled  with  the  state  of  hicts  and  circumstances  I  have  described  ? 

I  think,  therefore,  upon  the  whole,  the  conclusion  we  ought  to  arrive  at  is,  that  the  two 
aeriocutors,  one  of  which  is  merely  formal,  with  reference  to  the  expenses,  the  other  being  the 
TOdpal  interlocutor,  which  determines  the  right  between  the  parties,  are  correct,  and  that  the 
nsent  appeal  should  be  dismissed  with  costs. 

Lord  Chelmsford. — My  Lords,  the  question  to  be  decided  is,  whether  the  burden  of  an 
■Rgmented  stipend  payable  to  the  minister  of  the  parish  of  Montrose  should  be  allocated  on 
mds  in  that  jKtrish  belonging  to  the  Crown  before  the  teinds  in  the  hands  of  heritors  are 
ahausted.  The  question  is  one  of  fact,  viz.  whether  the  teinds  now  belonging  to  the  Crown  were 
bnnerly  bishops'  teinds.  The  onus  of  proving  this  l^ct  having  been  thrown  upon  the  Lord 
Idrocate  (the  appellant),  the  Lord  Ordinary  was  of  opinion,  that  he  had,  by  a  concurrence  of 
ndeoce,  estabhsfaed,  that  the  teinds  of  the  parish  of  Montrose  belonged  to  the  bishop,  and  must 
ave  come  to  the  Crown  upon  the  abolition  of  episcopacy.  But  against  this  judgment  the 
anondents  reclaimed  to  the  First  Division  of  the  Inner  House,  which  recalled  the  Lord 
)m)iiary*s  inMriocutor,  and  found,  that  the  appellant  had  failed  to  prove,  that  the  teinds  of  the 
wish,  other  than  those  held  by  die  heritors  on  heritable  rights,  and  those  belonging  to  St, 
lliry's  College  St  Andrews,  were  bishops'  teinds  in  the  hands  of  the  Crown. 

The  Lord  Advocate  complained,  that  Lord  Curriehill,  in  delivering  the  judgment  of  the  Court, 
nuidered,  that  die  eims  <»  proof  lay  upon  the  Crown  to  prove  the  character  of  the  teinds.  But 
he  Locd  Ordinary^  who  was  in  his  favour,  was  of  the  same  opinion,  and  said :  "It  lies  iq»n  the 
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Crown  to  prove,  as  matter  of  fact,  that  the  teinds  belonged  to  the  bishops  of  Brechin,"  and  he 
addedj  "  In  the  present  case  the  burden  of  proof  is  more  stringent  in  consequence  the  laa| 
period  of  time  during  which  they  have  been  treated  as  if  they  did  not  possess  that  durads." 
And  assuredly  this  must  be  right ;  for  where  there  has  been  a  submission  to  a  certain  coarse  4, 
proceeding  for  at  least  a  century,  it  is  only  reasonable  that  in  an  attempt  to  disturb  it  by  z  paiQ 
who  has  so  long  acquiesced,  he  should  be  required  to  establish,  by  evidence  of  the  mat 
satis^tory  kind,  that  all  that  had  been  previously  done  was  wron^  and  ought,  to  be  comdel; 

The  appellant,  undertaking  this  i^'oof,  endeavoiiTed  to  establish,  diat  b^ire  the  ReliKiiiidV 
tht  charah  of  Montrose  was  one  of  the  mensal  churches  of  the  bishops  of  Biechii^  dut  t!^  4 
church  that  had  been  appropriated  by  the  patron  to  the  bishop,  so  as  to  become  part  of  hisoa 
bishopric.  He  has  no  doubt  proved,  that  a  considerable  part  of  the  tdnds  of  the  parish  bdcagBl 
to  the  Inshops  of  Brechin,  but  he  has  failed  to->hew  under  what  title  or  in  what  relatitHL  Hi 
has  not  attempted  to  explain  how  it  can  be  consistent  with  the  church  bring  a  mcnsil  durc^ 
that  the  teinds  of  several  [W'operties  in  the  parish  should  be  held  by  heiitcvs  with  heritaUcfi^n^ 
and  how  these  heritors  should  have  been  so  long  permitted  to  enjoy  an  immunity  from allocaiai 
until  the  teinds  in  question  were  previously  exhausted.  It  may  indeed  have  been,  that  the  teiadi 
were  conveyed  to  tne  owners  of  these  heritable  rights  by  the  bishops  while  prelacy  ensteil,cr 
afterwards  by  the  Crown.  But  in  such  case  the  heritors  would  be  entitled  to  the  privik^ethey 
have  enjoyed  against  those  from  whom  they  derived  their  title.  The  respondents  indeed 
contend,  that  even  if  the  church  of  Montrose  had  been  proved  to  be  a  mensal  church,  the  tdnds 
belonging  to  it  would  not  be  entitled  to  any  privilege  in  order  of  allocation.  But  the  apfiellut 
having  left  the  fact  itself  unproved,  it  is  unnecessary  to  consider  the  question  of  law. 

It  is  impossible  not  to  feel  how  strongly  the  former  localities  are  opposed  to  die  cUimtf  Ae 
Crown.  In  alt  these  localities  the  Crown's  teinds  were  loc ailed  in  the  order  contended  farto 
the  respondents.  In  two  at  least  of  these  proceeding  the  Crown  was  oiled  as  titnhi^  nd 
whether  there  was  an  appearance  or  not  seems  to  me  to  be  immateriaL  For  ahheu^  i  Ae 
stipend  of  the  minister  had  continued  without  augmentation,  the  Crown  would  have  bees  bomd 
by  a  lo:ality  following  the  order  of  prior  localities,  yet  upon  each  augmentation  of  the  sttpeodan 
opportunity  was  afforded  of  raising  an  objection,  and  having  the  locality  rectified.  The  omis«a 
to  take  this  step  upon  each  successive  occasion  cannot  be  su[^sed  to  have  arisen  from  igDoance 
of  what  had  been  previously  done,  and  the  long  acquiescence  in  what  is  now  alk^  to  hm 
been  erroneous  raises  the  strongest  presumption  against  the  preset  claim,  which  couki  oo^be 
rebutted  by  conclusive  evidence  in  its  favour,  which  the  appellant  has  failed  to  give.  I 
with  my  noble  and  learned  friend  that  the  interlocutor  appealed  from  ought  to  be  affimied. 

Lord  Colonsay. — My  Lords,  I  have  arrived  at  the  same  conclusion  with  reference  to  tla 
case.  The  origin  of  the  question  has  been  correctly  stated  by  my  noble  and  learned  friends 
the  woolsack.  The  ordinary  course  of  arranging  the  incidence  of  an  augmentation  of  stipend 
has  been  pursued  in  this  case.  Primd  facU  I  may  say,  that  the  rule  is  \&y  clear,  but  aUboii{h 
there  is  such  a  rule  for  allocating  teinds,  there  are  here  three  classes  of  teind,  as  has  been  saud 
by  my  noble  and  learned  friend  There  are  lands  in  respect  of  whidi  the  teind  is  alieadx 
surrendered  and  exhausted.  There  are  teinds  held  by  heritors  under  heritage  rights  and  Aoe 
tindoubtedly  may  be  teinds  of  which  the  Crown  is  tituur,  and  in  respect  of  which  Aey  ire  eadded 
to  the  privilege  of  having  their  contribution  to  the  au^nentadm  of  stipend  postponed  to  those 
belor^ng  to  the  heritors.  In  the  present  case  such  a  question  has  been  raised.  The  party  vte 
arranged  the  scheme  of  allocation  has  followed  what  appeared  to  hun  to  be  the  ndiiury  role, 
and  what  was  the  rule  followed  in  previous  localities.  He  has  placed  the  teinds  which  be  calls 
free  teinds,  of  which  it  appears  that  the  Crown  is  titular,  as  teinds  which  are  to  be  aBoottd, 
and  which  are  to  contribute  to  thts  stipend,  prior  to  the  teinds  of  those  bt^dii^  faerinble 
and  he  has  placed  the  teinds  which  are  held  by  the  college  of  St.  Mary,  St  Andrews,  as 
to  be  brought  into  contribution  for  this  purpose.  The  only  question  here  is  between  the  teiocB 
of  heritors  who  hold  heritable  rights,  ana  the  teinds  of  which  the  Crown  is  the  owner.  ^^'■^ 
is  undoubtedly  the  law,  that  the  Crown  holding  teinds  of  a  certain  description  is  entitled  to  picH 
the  privilege  attaching  to  those  teinds,  that  they  are  not  to  be  allocated  upon  imtil  all  other  iodo 
in  the  parish,  except  those  which  belong  to  colleges  and  universities,  have  been  exhausted,  m 
the  question  is,  whether,  in  the  present  case,  the  teinds  in  the  bands  of  the  Crown,  or  any  pv^ 
of  them,  possess  this  privilege.  This  privilege  does  not  attach  to  the  teinds  mody,  Ixawi* 
Crown  is  the  titular  ;  that  circumstance  does  not  give  the  privilege.  Nco*  does  it  attadi  !•*■ 
teinds  in  the  hands  of  the  Down  which  formerly  belonged  to  thecnorch,  or  bi  church  dignitan^ 
as  thos^  for  instance,  which  belonged  to  rel^ous  houses  or  to  college  churches  or  chapel  » 
only  to  such  teinds  which  belonged  to  bishops,  and  not  to  all  the  tdnds  which  belonged  to  wbcips, 
but  only  to  such  as  bcdoi^ed  to  the  bishops  at  a  certain  period,  that  is  before  the  Re^vntV"' 
and  not  to  all  that  were  possessed  by  the  bishops  at  that  period,  but  only  to  such  as  bad  been 
appropriated  to  the  bishop  for  his  own  personal  support  and  maintenance.  It  did  not  bdonf  ^ 
teinds  which  had  belonged  to  religious  houses  and  had  come  to  the  bi^ops  or  their  ctajWM'' 
to  which  they  had  a  xi^t  as  patrons,  m-  to  iriiich  they  acquired  a  right  aAer  dw  Rdain'i'''' 
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The  privil^e,  therefore,  tmly  belongs  to  a  certain  class  of  teinds,  formerly  to  bishops,  and  noir 
h  the  hands  of  the  Crown  as  in  place  of  the  bishops,  viz.  those  which  had  been  appropriated  to 
Ibe  bishop  for  his  personal  use,  as  I  have  stated.  The  purpose  for  which  such  teinds  were 
topropriated  suggests  the  reason  only  why  they  were  privileged  while  in  the  hands  of  the  bishops, 
k  is  Dot  30  clear  why  the  privilege  should  exist  after  that  purpose  ceased.  Nevertheless  there 
■R  repeated  decisions  in  Scotland  to  the  effect,  that  the  privilege  does  attach  to  such  teinds,  so 
Bo^  as  they  are  in  the  hands  of  the  Crown.  The  privilege  is  not  capable  of  being  transferred 
m  die  Crown,  if  the  Crown  should  transfer  the  teinds  to  other  parties  who  may  have  purchased 
|Km,  but  so  long  as  they  remain  in  the  hands  of  the  Crown  the  privilege  attached  to  them,  not 
tacdjr  as  it  did  in  the  case  of  the  bishop,  for  in  the  case  of  the  bishop  there  was  an  exemption, 
■Kept  so  for  as  the  Inshop  chose  to  give  them  to  a  vica^  who  did  duties  for  them.  But 
t  is  a  iffivil^  merely  of  the  postponement  of  the  liability  for  the  augmentation  of  the 

!  iViubts  have  been  thrown  upon  that  doctrme  in  a  recent  case  by  Judges  whose  opiirions  are 
•ttided  CO  great  weight,  but  I  believe  there  is  no  decision  of  this  House  confirming  the  judgment 
If  the  Court  below  upon  that  point,  and  I  do  not  think  that  we  are  called  upon  in  thu  case  to 
4btnrb  tlutt  state  of  matters ;  and  undoubtedly  the  Court  below  must  follow  the  rule  which  has 
ken  prescribed  to  it  in  previous  cases. 

'  What  we  are  called  upon  to  decide  is,  diat  the  teinds  of  the  parish  of  Montrose,  except  those 
tbat  beUm^  to  the  college  of  St  Mary's,  St.  Andrews,  and  those  belonging  to  heritors  having 
keriuble  nehts,  are  of  the  particular  class  to  which  the  privilege  attached.  The  Lord  Ordinary 
ttys,that  after  some  hesitation  he  has  come  to  the  conclusion  that  the  evidence  is  sufficient,  and 
ke  has  pronounced  judgment  to  that  effect  in  favour  of  the  Crown.  The  Inner  House,  the  First 
tension  of  the  Court,  have  altered  that  judgment,  having  come  to  the  conclusion,  that  there  is 
let  sufficient  evidence  that  the  teinds  are  of  that  particular  character  which  entitles  Che  Crown 
'li  die  privilege. 

■'  Nov  the  question  is  plainly  a  question  of  fact,  and  it  has  been  so  treated  both  by  the  parties 
■vd  by  the  Court  It  is  a  questim  of  evidence,  whether  the  teinds  are  proved  to  be  of  that 
-MrticDlar  class  ^at  possessed  the  privilege.  Now  in  regard  to  that  question  of  fact,  I  think 
'there  can  be  no  doubt  that  it  is  incunxbent  on  the  party  alleging  the  fact,  and  claiming  the 
•rivile^  fbanded  on  that  allegation,  to  establish  clearly,  that  the  teinds  are  of  the  class  to  which 
'w  pnvilege  attaches.  That  proposition  is  not  only  recognized  by  the  Lord  Ordinary  in  the 
Me  to  his  interlocutor,  but  it  is  a  doctrine  which,  if  it  required  any  authority,  has  abundant 
Mthmty  to  support  it  It  is  laid  down  expressly  by  the  late  Sir  John  Connell  in  his  book^  and 
k  b  also  laid  down  by  Mr.  Buchanan  in  his  book,  two  of  the  most  recent  autluirides  on  the 


then  that  being  so,  the  question  is,  as  I  have  stated,  whether  the  presumption  which,  as  the 
lord  Ordinary  says,  is  against  the  Crown,  and  is  increased  and  made  more  intense  by  the  fact, 
ttu  for  npirards  of  a  century  allocations  of  stipend  have  been  made  on  the  footing,  that  the 
teinds  in  the  possession  of  the  Crown  in  this  parish  had  no  privilege — whether  that  presumpdot 
las  been  overcome  by  sufficient  evidence. 
The  Lord  Ordinary  thinks  it  has ;  the  Judges  of  the  Inner  House  think  it  has  not 
Now  «)plying  myself  to  that  question,  and  looking  first  to  what  may  be  called  tiie  negative 
iqiect  of^ the  case,  I  find  that  while  the  contention  of  the  Crown  is,  and  apparently  must  be  in  this 
case,  that  Montrose  was  a  mensal  kirk  of  the  bishop,  thereby  implying  an  appropriatitm  for  his 
m  personal  use  of  the  whole  teinds  of  the  parish  with  possibly  some  small  exceptions,  there  is 
ID  direct  evidence  of  any  appropriation  to  the  tnshop  of  the  teinds  of  the  parish  u*  kirk.  That  is 
a  most  remarkable  absence  of  evidence.  The  records  of  the  bishopric  <rf  Brechin  have  be«i 
tolerably  well  preserved  and  are  printed,  most  of  them  in  a  book  that  was  cited  at  the  bar,  and 
yet  there  is  no  trace  of  any  appropriation  of  these  teinds  to  the  bishop  for  his  own  use. 

Then  there  is  another  fact  miich  is  also  a  very  pregnant  native ;  there  is  no  evidence  of  any 
of  the  bislu>ps  of  Brechin  having  at  any  time  granted  dispositions  <x  tacks  of  these  teinds,  or 
ciennsed  in  re^rd  to  them  any  act  of  ownership  indicatii^  a  patrimonial  right  in  them.  Now 
it  is  difficult  to  suppose,  that  there  would  be  a  total  absence  of  all  such  evidence  if  there  really 
^  been  such  an  appropriation  of  those  teinds. 

Then  there  are  other  facts  tending  in  the  same  direction.  It  appears,  that  in  1517,  the  teinds 
of  Newmanswalls  were  granted  by  the  Crown,  not  to  the  bishops,  but  to  the  hospital  of  Montrose. 
It  appean  further,  that  in  1 577  and  1 586,  the  teinds  of  Kinnabar  belonged  to  toe  canons  of  the 
athedral  church  of  Brechin,  and  afterwards  came  to  the  college  of  St  Mary,  St.  Andrews.  So 
ibo  as  to  the  teinds  of  Clayleck,  which  belonged  to  other  parties.  None  of  these,  therefore,  could 
hivebeen  patrimonial  teinds  of  the  bishop;  and  yet  they  form  a  large  portion  of  the  teinds  of  this 
Parish.  This  fact  is  strone^y  adverse  to  the  theory  of  Montrose  being  a  mensal  church  of  the 
whop.  Then  there  is  the  ract  to  which  both  my  noble  and  learned  friends  have  alluded,  and 
^"hidi  appears  to  me  to  be  almost  insuperable,  that  for  more  than  a  century,  during  which  there 
h»ebeen  several  processes  of  locality,  the  teinds  of  which  the  Crown  is  titular  have  been  deaU 
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with  as  not  possesnng  any  privileee,  and  bave  been  localled  on  as  not  pOMesasg  any  prisikgi 
prior  to  the  teinds  in  the  hands  trflieritMS  having  heritaUe  rights  to  their  teinds. 

Sudi  is  the  negative  aspect  of  the  case  as  against  the  claim  of  the  Crown,  which  appean  to  w 
to  be  exceedii^ly  strong,  and  I  agree  with  the  Lord  Ordinary,  that  it  would  require  very  stnngot 
proof  indeed  to  overcome  that  condition  of  evidence.  What  then  is  the  evidence  in  support  of  tht: 
new  contention  adduced  in  the  present  locality  F  It  consists  of  inferences  drawn  from  CDthesiti 
certain  documents.  Now,  in  regard  to  these  documents,  it  a{^>ear5  to  me  that  they  do  not  aSad 
very  strong:  evidence  for  such  a  conclusion  as  they  have  been  adduced  for.  In  the  first  plac^  a: 
to  some  of  the  documents  that  are  founded  upon  by  the  appellant,  the  Lord  Ordinary  atudics 
little  importance  to  the  various  rentals  that  are  produced,  extending  over  several  years,  aai  kt 
this  reason ;  it  appears  from  these  documents,  that  all  that  could  be  put  into  them,  as  in  aaynf 
pertaining  to  the  bishopric  at  that  time,  were  Four  parcels  of  teinds.  Now  that,  he  says,  is  a 
reason  way  he  attaches  little  importance  to  these  entries.  But  I  think  that  state  of  mattoi 
indicates  another  negative  inference  against  the  contention  of  the  Crown.  Because  if  this  ra . 
a  mensal  kirk,  and  the  bishop  had  a  right,  as  it  is  said  in  this  case,  tothewhole  teinds  of  the  parab 
for  his  own  personal  use,  it  is  difficult  to  suppose  that  his  ri^ht  would  have  been  limited  to  tbeii 
four  parcels  of  teinds.  Further  still,  it  does  not  appear  distinctly  from  these  rentals,  hr  vbst 
title  the  teinds  in  these  parcels  were  held,  whether  thiey  belonged  entirely  to  the  Uatop  tn 
whether  they  were  teinds  of  the  chapter,  or  what  was  their  particular  character,  became  the 
rentals  relate  to  the  whole  diocese.  Then  there  is  another  fact  connected  with  these  four  pirce^ 
and  it  is  this :  that  while  they  are  alleged  to  belong  to  the  bishop  because  they  are  mennoocd  is 
these  rentals,  yet  it  appears  that  three  of  these  four  parcels  are  among  those  lands  the  tmuhof 
which  have  been  exhausted  and  surrendered ;  therefore  they  are  now  out  of  the  question.  Asd  2 
think  these  rentals  rather  throw  more  difBculty  in  the  way  of  the  Crown  than  aid  them  is  dc 
contention  they  are  now  making. 

Then  there  are  other  documents  which  are  founded  on,  both  by  the  Lord  Ordinary  and  bfAe 
Appellant.  In  the  first  place,  there  is  a  document  called  "a  Taxation  of  the  dutfcbes of 
bishopric  of  Brechin."  It  shews,  that  Montrose  was  amongst  the  churches  of  the  tushopric  of 
Brechin.  The  appellant  says,  that  he  does  not  found  upon  this  as  shewing  that  the  chiffdi  of 
Montrose  was  a  mensal  church,  but  only  as  shewing  that  it  had  something  to  do  with  thetaxaua 
within  the  bishopric  of  Brechin.    A  difficulty  is  raised  by  the  respondent.     He  says,  diatds 

f Irish  ^  Montrose  is  not  mentioned.  He  says^  that  Munros,  which  is  mentioned,  is  not  HootnNa 
am  not  satisfied  about  that  I  do  not  think  U  is  clear  that  Munros  may  not  possib^  have  bea 
Montrose.  But,  however,  this  document  is  not  founded  upon  as  ^wing,  that  the  hishq)  had  i 
right  to  the  teinds  of  Mcmtrose,  for  his  own  u8e,or  that  Montrose  was  a  meosal  kiifc.  Theappda^ 
disclaims  that  use  of  the  document. 

lliea  tiiere  is  a  document  which  is  much  fotmded  on,  and  to  which  the  Lord  Ordinary  nien, 
which  is  the  Register  of  the  Brechin  teinds,  which  is  founded  upon  for  this  i}urpose  to  shew,  d>d 
Montrose  was  a  perpetual  vicarage,  and  therefore  it  is  inferred,  that  the  tein<b  belonged  to  tlte 
mensal  church  of  the  bishop.  I  cannot  go  along  with  that.  When  we  look  to  the  history  of  the 
appointment  of  vicars,  I  thmk  it  does  not  support  that  inference.  The  vicars,  a|^ioted  the 
bishops  in  those  parishes  where  the  teinds  were  appropriated  to  their  own  personal  osci  *cn 
individuals  whom  they  appointed  to  do  the  duties  for  them  to  save  them  the  trouble,  andA^ 
held  their  office  not  in  perpetuity,  but  during  the  pleasure  of  the  bishop,  and  they  had  (nly 
stipend  as  the  bishop  chose  to  assign  to  them  so  long  as  he  chose  to  retam  their  services.  But  the 
perpetual  vicars  were  in  a  different  position.  They  were  appointed  by  the  ch^ters  and  otto^ 
parties  who  had  the  right  of  appointment,  and  they  required  the  confirmation  of  the  bisboft  w 
when  that  dassofvicars  were  appointed,  they  had  special  stipends  assigned  to  them,  andtheywere 
not  removable.  The  bishop'  confirmation  established  them  in  their  position.  We  see  6^ 
excellent  authority  upon  this  autyect.  Lord  Stair,  that  that  was  the  position  of  the  pcfpctnu 
vicazs.  Therefore  it  is  not  to  be  inferred,  that  because  there  was  a  perpetual  vicar  in  HootnB^ 
therefore  the  teinds  of  the  parish  of  Montrose  were  teinds  beloi^ng  to  the  Inshop  fiir  hu  on 
use,  but  rather  to  my  mind  the  circumstance  of  die  vicar  of  Montrose  beiuz  <lc9ciibed  asj 
perpetual  vicar  implies,  that  he  was  one  of  the  vicars  of  the  class  to  which  Lord  Stair  alliidM,w 
to  which  all  the  authorities  allude  as  persons  different  from  tl^e  vicars  who  were  a[f«inteddinac 
thepleasure  of  the  bishop. 

Then  there  are  the  rentals  of  the  great  benefices  at  the  general  assumption  in  1561,  aw  w 
rentals  of  the  bishopric  of  Brechin.  Then  there  are  the  books  of  assignation  and  modifica^ 
of  stipends,  and  the  surplus  book  of  the  thirds  of  benefices.  Ail  these  are  referred  to  to^v 
that  the  rental  of  the  bishop  of  Brechin  included  the  teinds  of  Montrose.  I  have  already 
some  of  them.  But  I  may  observe,  that  the  expression  which  has  been  referred  to  in  one  of  w 
as  to  the  teinds  in  the  parish.of  so  and  so,  does  not.  as  the  Lord  Ordinary  observes,  imply  th^lK 
whole  teinds  belonged  to  the  bishop.  But  supposing  that  the  teinds  of  the  four  parcels 
do  trace  in  the  rentals  belonged  to  the  bishop,  that  expression  would  be  perfectly  comet,  mj^ 
tiiose  four  parcels  are  now  entirely  out  of  the  question.  They  form  no  portita  of  the  tetnds  u* 
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'M  qoestkm  as  to  whether  they  did  belong  to  the  bishop  or  not.  Then  it  is  to  be  observed,  that 
j6ese  rentals  indude  all  the  great  beDe&»s.  They  vere  not  the  rentals  merely  of  those  vtiich 
■Mooged  to  the  bishop  for  his  own  ase.  But  they  were  the  rentals  of  all  the  great  benefices, 
I  vliether  belonging  to  the  bishops  or  abbots,  or  the  great  houses,  or  to  other  parties.  Then  the 
pKotal  specifies  four  parishes  of  which  the  teinds  were  in  Montrose,  but  of  two  of  these,  Maritoun 
bnd  another,  teinds  certainly  did  not  belong  to  the  tnshop  for  his  own  use.  So  that  to  deduce 
M  an  inference  from  this  document  that  the  teinds  which  were  not  mentioned  in  it  were  teinds 
Miich  had  been  appropriated  to  the  bishop  for  his  own  personal  use,  is  a  very  loose  inference 
■rtiich  I  think  can  receive  scarcely  any  support-  It  is  a  theory,  but  nothing  more.  Then  the  other 
MKoments  to  whkh  I  alluded,  which  comprehend  the  four  parcels  I  have  mentioned,  the.  Lord 
HMinaiy  considers  to  be  documents  of  no  value,  and  I  have  stated  my  reasons  for  conctvring 
4i  that  opinton.  Then  thoe  is  one  document  which  shews,  that  die  stipend  was  made  up  l»r 
tmx  amusement,  the  orupn  v£  which  is  not  now  known,  but  to  which  the  l^shop  contributed. 
K o«  that  hardly  affords  sufficient  ground  to  say,  that  that  shews  that  the  teinds  were  the  lushop's 
iftr  his  own  personal  use,  because  we  see  that  an  effort  was  bdng  made  to  bring  togedier  the 
Mpends  of  ministers  from  various  sources,  and  we  see  that  teinds  in  other  places  which  dearly 
!«ere  not  within  the  bisbopdc  of  Brechin  were  from  time  to  time  approiHiated  to  the  minister, 
there  remain  certain  other  documents  which  have  been  referred  to,  and  which  I  shall  merely 
•otice,  because  I  think  that,  compared  with  the  negative  evidence,  they  have  very  little  weigl:^ 
-iiefer,  in  the  first  place,  to  the  presentation  of  Mr.  Lamb  in  1607,  from  which  it  appeajrs  that 
'tte  ri^ts  of  the  chapter  were  annexMl  to  the  bishopric.  That  does  not  shew  that  these  teinds 
Mcmged  to  the  bishopric,  and  it  does  not  shew  what  title  or  what  kind  of  interest  the  bishop 
:ftid  in  them.  Teinds  that  belonged  to  a  canon  church  or  chapter  were  not  bisht^s'  teinds,  and 
ftey  were  granted  only  for  the  purpose  of  providing  stipends,  and  were  no  part  of  the  bishop's 
■■trimooy  at  alL  Then  there  is  an  Act  obtained  by  the  Magistrates  of  M<mtrose  in  16^ 
aesoibing  Montrose  as  a  mensal  church.  Now  the  narrative  by  the  Magistrates  of  Montrose  in 
pi  Aa  which  they  obtained  with  the  object  of  procuring  from  the  Crown  a  grant  of  these  teinds 
|n  of  little  consequent.  It  mattered  £ttle  to  than  in  what  character  tlie  Crown  possessed  then^ 
Wbow  the  Crown  fioi  them,  provided  they  obtained  their  object  And  we  hftve  no  evidence  to 
■Vport  tfaeallcgatioD  which  they  mad^  that  they  belonged  to  the  Grown  in  ^charuter  reprch 
'«Bted  by  the  appellant,  so  that,  upon  the  whcde,  I  think  that  althoi^b  the  documents  referred 
■  4ftcontain  scraps  of  entries  here  and  there  which  might  go  to  make  out  a  case,  if  there  were  nodiing 
'*set  up  against  it,  any  inference  that  might  be  drawn  from  them  is  so  completdy  overpowmd 
ii  diis  case  by  the  usage  which  has  taken  place,  and  the  manner  in  wliicli  th^  teinds  have 
Inn  dealt  with  upon  repeated  occasions  of  localities,  that  I  cannot  think  that  they  affoird  evidence 
nfficient  to  enable  as  to  say,  that  the  Crown  has  discharged  the  onus  which  is  intnimbent  upm 
it  cf  establishing  that  these  teinds  are  of  a  character  which  entitles  them  to  the  privilege  that  is 
tUmed.   I  therefore  think  that  the  judgment  appealed  fi'om  ought  to  be  afiftrmca. 

lnUrtocuU>rs  complmmd  of  affirmedy  and  appeal  tUsndssed  with  costs. 

Appellants  Agents^  Warren  H.  Sands,  W.S. ;  Loch  and  Maclaunn,  Westminsteri-<r&;gkiiH^ 
-vtx  AgmtSy  Maclnnzie  and  Kermack,  W.S. ;  Connell  and  Hope,  Westminster. 


JUNE  19,  1871. 

George  Earl  of  Perth,  Appelant,  v.  Wiluam  Lord  Elphinstone,  and 

Others,  Trustees,  Respondents, 

Tkeason— Attmnder— Hdr  of  EnUdI— Forfeiture— Restoration  Act,  24  Geo.  ni.  cvj—Th  1746, 
Jamis  was  ike  keir  of  entail  in/eft  in  certain  estates  held  under  an  unrecorded  deed  of.ei^^ 
and  james  and  yohn  his  broker  were  attainted,  and  the  estates  became  forfeited  for  hi^ 
treason  after  fame^s  death  at  a  time  whenJohH^  the  ^parent  heir  of  Japtes,  was  in  possesswm. 
The  estates  were  thereupon  seised  by  the  Crown  ana  held  by  the  Commissioners  of  Fo^eii^ 
Estates  until  1785,  when  Lord  Perth,  on  proving  himself  the  heir  male  of  John,  the  CrewM 
conveyed  the  estates  to  Lord  Perth,  and  his  heirs  and  assigns,  under  the  Restoration  Act,  24  Geo. 
iiL  c.  57.  /ff  1868  M«  Earl  of  Perth,  who  served  himselfthe  nearest  tawfitl  heir  male  of  James, 
te^ght  te  rediiee  the  titles  of  Lord  Perils  heirs  : 
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Held  (affirming  judgment),  (i)  That  on  the  forfeiture  of  iiu  estates  ofjokn^  tiu  iud  of  eaA 
being  unrecorded^  the  fee  of  the  estates  passed  to  the  CrowH;  (2)  that  the  Cmm,  under  Ai  \ 
Restoration  Act,  rightfy  amveytd  the  estates  m  fee  to  Lard  Pavt  in  1785,  Anjf  iSM  Sit 
heir  mate  of  JohnX 

The  Earl  of  Perth  raised  an  action  of  reduction  and  declaxator  against  Lord  ElphiostoDc,  Mnj 
Baillie  Cochrane,  and  Lord  Colville,  the  trustees  of  the  late  Lady  Willongfaby  de  Eresby,  sedciB| 
to  have  it  declared,  that  the  titles  to  the  Perth  estates  should  be  reduced,  and  that  the  pursuer  b« 
the  only  good  and  undoubted  right  and  title  to  the  land^and  that  he  had  the  only  right  to  oiMj 
up  titles  to  the  said  lands  as  nearest  and  lawful  heir  male  of  the  deceased  Tames  DmnmuBd,  4il 
third  Doke  of  Perth,  and  that  the  defenders  should  exhibit  and  produce  the  titles.  The  Seonf 
Division,  recalling  the  Lord  Ordinary's  interlocutor,  found,  that  the  pursuer  had  no  rif^oriililr 
to  insist  in  the  conclusions  of  the  present  action.  The  pursuer  now  aj^iealed  against  diMf 
interlocutor. 

The  pursuer  in  bis  printed  case  stated  the  following  reasons  for  reversing  the  interiocittor ' 
I.  Because  the  appellant  has  libelled  a.primS  faa'e  case  and  a  sufEcient  title  and  interest  to  tnnt] 
in  the  conclusions  of  the  action.  2.  Because  the  said  James  Drummond,  styled  third  Doke 
of  Pertly  held  the  Dnicnmond  and  Perth  estates,  conform  to  the  terms  of  the  charter  d 
Hovodamus  of  17th  of  November  1687,  granted  to  his  father,  James  Lord  Drummond,  by»ho« 
they  were  propelled  to  him  in  1 7 1 3,  with  the  exception  of  the  proviso  in  the  satdfttTzWoMuuenabliw 
James  Lonl  Drummond  to  sell  lands,  and  pay  debts  of  the  family, — a  proviso  which  was  pawn  : 
to  himself,  and  which  he  therefore  could  not  propel.  3.  Because  the  said  James  Dnumixa^  i 
styled  third  Duke  of  Perth,  could  not,  according  to  law,  affect  the  right  or  title  of  the  sobsencal  | 
substitutes  deriving  title  under  the  said  charter  of  mvoihmiis.  4.  Because  the  radical  ript  M  | 
the  estates  in  question  was  not  taken  out  of  the  hareditas  jacens  of  James  Drummond,  stjfat  ; 
third  Duke  of  Perth,  by  the  attainder  of  his  brother  John  Drummond,  and  the  said  estates  nfin  j 
in  keereditate  jacente  of  the  said  James  Drummond,  styled  third  Duke  of  Perth,  to  whonAei 
appelant  has  been  duly  served  nearest  lawful  heir  male  in  general.  5.  Because,  bitiq[  | 
regard  to  the  provisions  in  the  Crown  charter  tii  novodamus  of  17th  of  November  1687,  and  Aft  | 
tenure  under  which  the  lands  were  held,  John  Drummond  could  not  by  his  attainda  vet  j 
anything  in  the  Crown  beyond  the  estate  for  the  life  of  himself,  and  the  heirs  male  of  bis  bodf. : 
6.  Because,  even  if  the  assumption  could  be  supported,  which  the  appellant  denies,  that  ike  ! 
Crown,  by  the  attainder  of  John  Drummond,  became  vested  with  the  absolute  right  to  At  j 
estates  in  question,  the  appellant,  as  the  heir  male  to  whom  the  succession  has  opened  under  ttk : 
prior  investitures,  is,  according  to  the  true  construction  of  the  Restoration  Act  (14  Gea  iil  c  57lk ! 
the  person  entitled  to  the  estates.  7.  Because  there  are  no  sufficient  grounds  for  dismissing  ] 
action  in  hoc  statu,  and  the  respondents  should  be  ordered  to  satisfy  the  production  with  a  nev  | 
to  the  discussion  of  the  whole  merits  of  the  cause.  8.  Because  the  judgment  appealed  frcn  ; 
proceeds  upon  an  imperfect  consideration  of  the  merits  of  the  case,  and  in  the  circumstances  itm  i 
inexpedient  and  premature  to  dismiss  the  action  at  this  preliminary  stage  before  seeing  any  cf ' 
-the' deeds  and  documents  called  for. 

The  respondents  in  their  printed  case  stated  the  following  reasons  for  afiSrming  the  iote^' 
locutor : — i.  Because  the  appellant  sues  the  action  in  virtue  cS  his  service  as  heir  male  of  JanM 
Drummond,  third  Duke  of^ Perth,  and  because  nothing  remained  in  the  hareditas jaceiafA'^ 
said  James  Drummond  which  was,  or  could  be,  taken  up  by  the  appellant's  servitx  as  such  beir. 
3.  Because  the  estates  in  question  were  forfeited  to  the  Crown  through  the  attainder  of  Johi 
Drummond,  brother  of  the  said  James  Drummond,  and  because  they  were,  by  reason  of  sach 
attainder  and  forfeiture,  taken  out  of  the  hamditas faeens  of  the  said  James  Drummond.  3.  Becaosc 
the  claim  of  the  appellant  is  excluded  by  the  provisions  of  the  Vesting  Act,  20  Geo.  il.  c  41,  »hidi 
followed  on  the  attainder  of  John  Drummond,  brother  of  James  Drummond,  above  mentiooed, 
whereby  the  estates  were  vested  in  the  Crown.  4.  Because  the  claim  of  the  appellant  isexchided 
by  the  provisions  of  the  Act  of  Annexation,  25  Geo.  11.  c.  41,  by  which  the  estates  were  anneied 
to  the  Imperial  Crown  of  the  realm,  and  declared  to  remain  inalienable  from  the  same.  \ 
Because  the  claim  of  the  appellant  is  excluded  by  the  Restoration  Act,  24  Geo.  iii.  c  57,  wl^ 
provided,  that  the  estates  should  be  restored  to  the  heir  male  of  John  Drummond,  and  to  w 
heirs  and  assigns  of  such  heir  male.  6.  Because  the  claim  of  the  appellant  is  exchided 
fvovisions  of  the  said  Acts  of  Parliament,  or  of  one  or  other  of  them,  and  by  the  possessioi  of 
the  Cxmm,  and  of  the  respondents'  predecessors  as  deriving  right  from  the  Crown  under  A** 
Acts,  of  the  estates  for  a  pieriod  greatly  beyond  the  long  prescription  of  the  law  of  Scotland-  7* 
Because  the  Acts  above  mentioned  confer  no  right  on  the  appellant  to  the  estates.  8. 
the  appellant  has  no  title  to  sue,  (i)  in  respect  that  he  is  not  the  heir  male  of  James  DnmunoD^ 
third  Duke  of  Perth,  and  (2)  in  respect  that  his  claim  to  succeed  to  heritable  estates  as  sncfa  ber 


'  See  previous  report  7  Macph.  642 ;  41  Sc.  Jur.  413.  S.  C.  L.  R.  2  Sc.  Ap.  139;  9  ^'"^ 
H.  L.  83;  43  Sc.  Jur.  394. 


E.  PERTH  tr.  ELPHINSTONE.    [Z.  Hatkedey  L.  C]  1933 


bjr  the  attainder    John  Earl  <tf  Melfort  in  1695,  and  separatim  by  the  attainder  tA 
i  Loid  Drumiiiond  in  1715. 
\if  Faculty  (Gordon),  Pearson  Q.C.,  F.  Turner,  and  7.  S.  WiU,  for  the  appellant.— The 
it<vwas  wrong.   When  Lord  John  Drummond  died  the  estates  were  held  under  the  deed 
1  of  1687,  incorporated  in  a  Crovn  charter  of  novodamus,  but  he  had  not  been  served  heir 
fbrottier,  James  Drummond,  the  last  heir  who  had  completed  a  title.    It  iras  decided  in 
the  estates  of  James,  vhich  devolved  upon  Lord  John  Drummond,  were  forfeited  to 
-2  Elchies,  149,  Forfeiture,  No.  15  ;  i  Paton,  App.  C  503.    But  the  extent  of  that 
■■  was  not  determined.  Nothing  was  in  effect  forfeited  except  the  interest  of  the  attainted 
Sach  was  the  effect  of  the  Statute  of  7  Anne,  c.  21,  which  assimilated  the  Scotch  law  of 
;  for  treason  to  the  law  of  "En^laiaA— Gordon  v.  Lord  Advocate,  M.  4728  ;  l  Paton,  Ap. 

Before  that  Statute,  the  Act  1685,  c.  22,  and  1690,  c  33,  regulated  the  subject,  and 
:  the  substitutes  in  the  entail  against  the  treason  of  the  heir  in  possession,  if  the  deed  oS 
registered.   But  the  Act  <A  Anne  was  intended  to  put  Scotch  entails  on  the  same 
[as  Eiulish  entails,  and  it  must  have  repealed  the  prior  Scoteh  Acts  pro  tanto.   Its  effect 
I  pot  subsdtates  in  a  Scotch  entail  on  the  same  footing  as  remaindermen  in  an  Engli^ 
When,  therefore.  Lord  John  Drummond  was  attainted,  nothing  but  the  life  interest  of 
'  (sedag  tliat  he  had  no  issue)  passed  to  the  Crown,  and  the  interest  of  the  substitutes 
1  imanected.   The  ^ct  of  the  entail  being  unrecorded  is  immaterial    The  object  of  a 
r  is  to  satisfy  and  give  ^ilities  to  creditors,  but  cannot  have  anything  to  do  with  attainder 
,  and  so  it  was  said  by  the  Chief  Baron  in  Gordon  of  Paries  case,  I  Paton,  Ap.  565. 
idle  entail  was  unrecorded,  it  was  nevertheless  binding  among  the  heirs  of  entail.  The 
tof  a  remainderman  may  be  cut  off  in  England  by  the  heir  in  possession  by  a  mere  formal 
Dg  deed  executed  without  any  consideration,  but  not  so  the  interest  of  a  substitute  in  a 
kdeedof  entail,  and  yet  to  hold,  that  the  forfeiture  of  the  heir  in  possession  cuts  off  the 
E  of  all  the  substitutes  would  be  carrying  the  law  of  treason  in  Scotland  far  beyond  its 
kin  England.    The  dicta  in  i  Hume,  Com.  547,  and  Sandford  on  Entails,  178,  to  the  effect 
!  substitutes  are  only  now  protected,  if  the  deed  of  entail  has  been  recorded,  are  founded 
prehension.    Moreover,  as  Lord  John  Drummond  was  only  an  apparent  heir,  and  could 
altered  the  order  of  soccession  by  any  voluntary  deed  {Buchanan  v.  Angus,  4  Macq. 
i;au^,p.  1 126),  so,  the  entire  fee  not  being  in  him,  hecould  not  f oHieit  it  to  the  Cix)wn.  The 
[Aa  20  Geo.  II.  c  41,  and  Annexing  Act  35  Geo.  11.  c.  41,  passed  to  the  Crown  nothing 
I  what  was  vested  in  the  attainted  person.   The  Restoration  Act  24  Geo.  ill.  c.  57,  even 
;  of  the  interest  forfeited  to  the  Crown  be  deemed  doubtful,  expressly  recognized  the 
■■  of  the  investiture  of  the  Per^  estates,  for  the  estates  are  to  tie  conveyed  "  to  the  heirs 
Lord  John  Drummond."   That  means  the  heirs  male  in  the  order  set  forth  in  the 
lion  of  the  deed  of  entail  of  1687.   The  conveyance  is  to  be  "  to  the  heirs  male  and  the 
[assigns  of  such  heir  male."    That  means  in  reality  "to  the  heirs  male,  whom  failing, 
irs  and  assigns  of  the  heirs  male  " — Polwarth  Peerage,  1840,  36  F.  C.  App.    It  is  said, 
■word  "heirs  male"  is  misprinted  for  heir  male  in  the  Statute,  but  though  the  Statute 
tains  the  word  "heir  male,   there  has  been  evidently  an  obliteration  of  the  letter  "s"  at 
I  of  heir,  which  letter  must  have  been  erased  without  authority.    The  Crown  therefore 
I  hare  reconveyed  the  estates  on  the  same  destination  as  in  the  deed  of  entail,  and  had 
rto  convey  them  in  fee  to  Captain  Drummond  (the  father  of  Lady  Willoughby  de  Eresby) 
,  and  that  being  so,  the  appellant  is  the  party  entitled  to  the  estates,  or  at  least  to  the 
I  of  titles  which  be  now  see  ts,  and  no  prescription  can  be  set  up  against  his  claim,  for 
I  must  rest  on  a  primd  facie  written  title,  ■*  hich  is  here  wanting. 
ilard  Advocate  (Young),  Hir  R.  Paimer  Q<C.,  and  A.  B.  Shandy  for  the  respondents.— 
raiSmnents  being  adopted  by  the  House,  are  sufficiently  noticed  in  the  judgment  below.) 

Cur.  adv.  vuU. 

I  Chanceixor  Hatherley,— My  Lords,  in  this  case  the  present  appellant,  the  Earl  of 
^asd  Melfort,  had  taken  proceedings  in  Scotland  for  the  purpose  of  reducing  the  titles  under 
uments  under  which  the  respondents  in  the  case  claim  title  to  the  large  estates  of 
Qd  in  Scotland,  and  for  the  purpose,  in  the  course  of  that  process  of  reduction,  of  having 
doction  of  writs,  as  incidental  to  the  necessary  inquiry  which  was  to  be  had,  as  he 
d)  in  the  action  itself.   The  coarse  of  proceeding  which  the  case  has  taken  in  Scotland 
sicned  the  present  appeal  to  be  brought  on  an  interlocutor  of  the  Inner  House,  which 
Ac  production  of  the  writs,  the  ground  of  that  refusal  being,  that  the  claimant,  the 
has  not  made  out  any  case  by  which  he  has  qualified  in  himself  a  title  justifying  him 
^ng  this  production.    The  case  therefore  stands  thus,  that  we  must  assume  the 
i  (tf  the  appellant  to  be  true  for  the  purpose  of  ascertaining  whether  or  not  he  has  made 
>OKrc(}uiring  the  production  of  the  writs,  and  so  doing  we  shall  not  be  involved  in  many 
,  vfaich  might  otherwise  hereafter  possibly  cause  some  difficulty  with  regard  to  the  exact 
>  and  nature  <^  the  title. 
«.  6  H 
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Now  the  claiEoant,  the  appellant,  the  Earl  of  Perth,  commenced  his  title  in  this  maniKt.  I  vil 
describe  presently  the  instruments  under  irhich  he  claims  titles  but  he  commenced  qoali^j 
himself  as  a  person  entitled  to  me  by  procuring  himself  to  be  s^ved  heir  of  James  DramnnB^j 
tfiio  vas  called  the  third  Duke  of  Perth,  a  title  which  has  never  been  recognited  here,  but  «faid 
the  Earls  of  Perth  had  taken  upon  themselves  in  the  coune  of  the  vaikms  proceediitts  wiU 
occurred  during  the  succession  first  of  all  of  William  III.,  and  afterwards  of  the  Houe  i 
Brunswick,  to  toe  throne. 

Nov,  this  James,  third  Duke  of  Pnthj  I  may  for  brevity's  sake  at  once  describe  as  a  petsM 
standing  in  this  position.    I  .  think  it  is  not  necessary  to  go  through  the  previous  iustninial 
which  had  placed  him  in  that  position,  because  the  exact  position  which  he  occupied  at  the  ui 
of  his  decease  is  not  a  matter  in  question  on  either  side.   James  Drummond,  this  third  Dah< 
Perth,  was,  under  two  or  three  instruments  which  had  been  executed  for  the  purpose  of  aeain 
entails  of  these  Drummond  estates,  the  person  who,  if  he  had  bad  issue,  would  have  beenentide 
to  an  estate  to  him  and  the  heirs  male  of  his  body,  by  virtue  of  certain  instruments  of  tafiaN 
whom  failing,  to  his  heirs  male,  whom  filing,  to  the  heirs  general.   That  being  the  posiliaBV 
the  case,  I  have  only  to  add,  that  the  instruments  creating  this  tailzie  were  not  instramcdi 
protected  by  the  Act  of  1685.    The  first,  I  think,  dated  from  a  very  early  period,  vii.  the  jtm 
1687,  and  there  was  another  instrument  in  1713,  and  another  still  later,  but  none  of  diem  vat: 
registered  in  the  manner  directed  by  the  Act  of  1685,  and  althou^  it  was  argued  beftn b,  tbt! 
ture  was  no  need  of  rj^stration  on  account  of  the  instroments  themselves  being  foUomd  ^ 
charters  of  the  Crown,  including  one  ehartar  said  to  be  a  charter  ofnovoddmia,  yet  I  ^tprio^ 
that  it  is  not  necessaty  to  enter  into  any  elaborate  discussion  to  shew,  tiut  tluxse  esutes  stick 
were  formerly  held  in  Scotland  of  the  Crown  (which  is  already  of  itself  not  bound  by  the  Act  tf 
1685  as  such)  cmdd  not  escape  frtnn  the  necessity  of  bdng  registered  as  directed  t^dieAarf- 
1685.   I  apwehend,  that  there  is  nothii^  whatever  in  ttat  Act  to  exempt  the  charter  ftoa  te 
necessity  of^such  a  course  bang  taken. 

Th^wire  we  arrive  at  this,  that  according  to  the  Scotch  law  the  estates  were  at  the  disposd 
of  James  Drummond,  the  third  Duke  of  Perth,  as  soon  as  they  became  vested  in  him,  unfetieni 
by  those  provisions  which  would  otherwise  bind  an  estate  in  tailzie  duly  roistered.  Ttl 
consequence  of  this  is,  that  he  would  have  been  absolute  master,  not  only  of  the  estate  to  Ua 
and  the  heirs  male  of  his  body,  but  absolute  master  of  the  estate  created  also  00  behalf  of  ik 
heirs  male,  the  heirs  of  his  body,  and  (which  was  a  still  wider  limitation)  his  heirs  geocnL 

In  this  state  of  things  James,  the  third  Duke  of  Pertii,  being  thus  entitled  in  ^  yar  rjm 
both  he  and  bis  brother  Lord  John  Dnmmiond  became  involved  in  the  acts  which  ocosiaudfll 
many  forfeitures  in  Scotland  on  the  part  of  persons  who  took  part  with  the  then  preteader .  ig 
consequence  ,of  this,  in  the  then  situation  (tf  the  family,  James  Drummond  himself,  the  m| 
Duke  of  Perth,  having  no  heir  male  of  his  body,  the  Lord  John  Drummond  being  histailyhjg 
male,  there  being  neither  any  other  brothv  or  any  other  sister  of  the  fiunily,  in  i746bottiJaMilj 
and  John  were  attainted  by  Act  of  Parliament,  and  forfeiture  declared  of  thdr  property  anM 
they  surrendered  within  a  given  period.  James  died  before  the  eiq)iratioa  of  that  pviod  4 
surrender,  leaving  Lord  Jolm  his  nearest  heir  male  him  surriving,  and  not  leaving  any  'eaem 
his  body.  | 
Upon  that  several  questions  have  arisen  from  time  to  time  which  have  been  determined  bjrw 
Courts  in  Scotland.  First,  there  was  a  claim  on  the  part  of  one .  Thomas  Dmaunoad  nn- 
reference  to  an  alleged  disposition  made  by  James  Drummond,  the  third  Duke.  It  *»: 
ultimately  held,  that  that  was  a  disposition  only  in  trust  for  the  party  himself,  and  dul  no 
could  be  given  to  the  disposition,  and  it  was  held,  that  such  a  claim  could  not  be  snstuned.  Ati 
first  it  was  thought  that  the  estate  of  James  Drummond  was  forfeited  by  those  acts  (rf  atDindtf : 
and  forfeiture  of  which  I  have  spoken,  but  it  was  ultimatdy  hdd  not  to  be  so  in  cooseqiMSttCi 
his  having  died  within  the  period  allowed  for  surrender,  so  that  the  estates  ranained  in  niaw 


The  consequents  of  that  was,  that  the  ettates  so  remaining  in  him  passed  to  his  bradicr  Lot 
John,  by  virtue  of  the  tailzie  which  had  been  executed  as  1  have  described.  The  dispoatica  a , 
Thomas  having  been  set  aside,  the  estates  came  to  Lord  John  Drummond.  NowdiettttfB 
coming  to  Lord  John  Drummond,}  and  he  not  surrendering' within  the  time  specified,  it^ 
conceived,  at  about  the  period  when  all  these  transactions  took  plac^  that  is  to  sty,  >ooa 
the  year  174&  that  the  estates  vested  in  Lord  John  Dnmmiond  woe  1^  die  acts  of  sttaindertti 
forfeiture  forfeited  to  the  Crown.    By  an  Act  to  which  I  shall  have  inresently  to  icfo 
Vesting  Act,  which  is  an  Act  of  the  20th  Geo.  ii.  passed  in  I747i  the  estates  became  Tested" 
the  Crown,  and  by  a  Restoring  Act  to  which  I  shall  have  also  occasion  afterwards  to  refet,t"* 
estates  were  given  back  by  a  course  of  proceeding  which  purported  (whether  contctly  or 
the  question  in  the  present  case)  to  be  a  grant  pursuant  to  the  Act  called  the  RcstoriB;^ 
which  granted  the  property  to  a  certain  Captain  James  Dnimmond  under  a  directioa  cobUbH 
in  the  Act  to  convey  the  estates  to  ^e  heir  male  of  Lord  John  and  his  heirs  and  asstgos 
In  this  state  of  things,  the  only  points  vdiich  appear  to  me  to  raise  any  substantial  ^lea^*" 
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!:  True  it  is,  it  is  conceded  on  all  sides,  that  up  to  the  year  1690  the  forfeiture  of  an  estate 
!  ID  Scotland  included  all  those  which  we  call  limitations  to  heirs  male,  or  to  heirs  general, 
to  third  persons  not  connected  in  blood  cootiouing  in  the  same  tailzie,  and  being 
libttes  coining  after  the  original  institute.   All  those  estates  down  to  the  year  1690,  under 
arounstances,  whether  the  tailzie  was  registered  or  not,  would  be  forfeited  by  the  attainder 
tactual  hf^ler.   Bat  an  Act  was  passed  m  1690  by  which  it  was  enacted,  that  in  the  case  of 
\  tail  only  Ac  interest  of  the  holder  himself,  if  the  estate  were  f(»feited,  should  be  dealt 
\tsA  that  the  estate  tail  should  not  be  swept  away  in  toio^  but  should  pass  on  according  to 
ation  originally  declared  of  the  estate,  subject  only  b>  forfeiture     the  interest  of  the 
during  his  life.   That  was  the  Act  of  1690,  but  there  was  a  proviso  to  that  Act,  that  it 
ilf  to  J4)ply  to  the  case  of  an  estate  tail  duly  registered,  and  the  Act  in  its  recitals  professed 
with  the  matter  on  this  ground,  viz.  that  the  estates  were  not  within  the  control  or 
Ntion,  nor  intended  to  be  within  the  control  or  disposition,  (pursuant  to  the  Act  of  1685,)  of 
:  taker,  and  that  therefore  it  was  right,  expedient,  and  proper  that  he  should  not  have  this 
1  of  control  over  the  estates  which  he  could  not  have  by  any  other  act  of  his  o,wn,  viz.  the 
of  forfeiting  the  whole  estate  for  his  own  delict  as  against  those  who  might  otherwise 
limed  under  any  other  species  of  alienation  on  his  part,  by  virtue  of  the  registration  of  the 
That  being  so,  the  matter  would  appear  to  be  sufficiently  clear  upon  the  facts  as  I  have 
'  stated  them,  that  as  regards  Lord  John  Drummond,  as  to  whom  no  tailzie  had  ever  been 
~  his  case  would  be  entirely  out  of  the  Act  of  1690,  and  the  estates  vested  in  him 
I  be  Forfeited,  as  has  been  held  to  be  the  law  with  regard  to  an  estate  tailzie  as  against  the 

T,  the  case  has  now  been  mainly  rested  in  the  present  controversy  upon  the  Act  of  the 
riiament  after  the  Unim,  the  Act  of  the  7th  of  Anne.   That  Act  of  Parliament  recites 
acy  of  conforming  and  making  uniform  the  law  of  treason  and  forfeiture  on  treason 
!tvo  countries.   And  accordingly  in  its  preamble  it  thus  sets  forth :  "  Whereas  nothing  can 
|coaduce  to  the  improving  the  union  of  the  two  kingdoms,  which  by  her  Majesty's  great 
I  and  goodness  hath  been  happily  effected,  than  that  the  laws  of  both  parts  of  Great 
1  should  agree  as  near  as  may  be,  especially  those  laws  which  relate  to  high  treason,  and 
lings  thereupon  as  to  the  nature  of  the  crime,  the  method  of  prosecution  and  trial,  and 
!  foriieitores  and  punishments  of  that  offence  which  are  of  the  greatest  concern  both  to  the 
the  subject   To  the  end,  therefore,  that  the  said  union  may  be  more  effectually 
is  enacted,  that  from  and  after  the  1st  of  July  1709,  such  crimes  and  offences  as  are 
9a  or  misprision  of  high  treason  in  England  shall  he  construed  to  be  so  in  Scotland, 
other.''    Then  by  the  3d  section  it  is  enacted,  that  "  all  persons  ctmvicted  or  attainted 
t  treason,  or  misprision  of  high  treason,  in  Scotland,  shall  be  subject  and  liable  to  the  same 
don  of  blood,  pains,  penalties,  and  forfeitures,  as  persons  convicted  or  attainted  of  high 
I  or  misprision  of  high  treason  in  England."  Then  the  4th  aectitm  says,  "  provided 
lat  where  any  perscm  now  is,  or  shall  be  before  the  xst  day  of  July,  seised  of  any 
s,  lands,  etc.,  in  Scotland  of  an  estate  tail  (that  is  to  say,  an  estate  uUzie)  affected  with 
,  resohitive  or  prohibitory  clauses,  and  is,  or  beftwe  the  said  ist  day  of  July  shall  be, 
I  if  any  issue  of  that  marriage  be  living,  or  there  be  po»ibility  of  such  issue  at  the  time 
committed,  that  then  in  such  case  the  said  messuages,  lands,  etc.,  shall  not  be 
i  t^ton  the  attainder  of  such  person  for  high  treason,  (but  during  the  life  of  the  person  so 
y»)  50  that  the  issue  and  heirs  in       of  such  marriage  shall  inherit  the  same,  the 
ader  notwithstanding." 

<A  this  Act  thus  requiring  the  two  laws  to  be  assimilated  came  to  be  this :  The  case 
:  of  Park,  which  was  the  case  mainly  relied  upon  by  the  appellant  in  this  case  which  is 
your  Lordships,  was  brought  before  your  Lordships'  House  under  circumstances 
iiendeied  it  necessary  to  apply  the  Act  of  Anne,  directing,  that  in  the  case  of  forfeiture  for 
I  the  laws  of  the  two  countries  should  be  assimilated.    In  that  instance  the  estate  stood 
I  to  a  Sir  William  Gordon  as  tenant,  and  to  the  heir  male  of  his  body,  whom  failing,  not 
It  heir  male,  but  to  the  heirs  of  the  body  of  the  caiginal  settlor,  a  Sir  James  Gordon,  who 
original  deposition.  And  the  Courts  in  Scotland  had  held,  that,  by  virtue  of  the  Statute 
'  estate  of  Sir  William  Gt^on,  which  had  undoubtedly  and  unquestionably  been  forfeited, 
lave  passed  over  at  once  to  his  issue  if  he  had  had  any,  and  that  tiuise  ^ling,  it  would  go 
in  remainder  to  the  remamderman,  who  was  then  claiming  as  the  heir  of  Sir  William, 
settkv.  What  the  Court  there  said  was  this :  Notwithstanding  that  the  Act  of  1690 
the  estate  and  interest  shall  only  be  forfeited  for  the  life  of  the  p«^on  who  himsdf 
1  the  treason,  yet  we  find  a  subsequent  Act,  viz.  the  Act  of  Anne,  which  provides,  that 
,  be  assimilated  in  the  two  countries,  and  the  law  as  it  stands  in  the  two  countries  is 
the  English  law  of  treason  until  the  Statute  of  Henry  VIIL,  the  interest  of  the  issue 
testate  tail  could  not  have  been  forfeited.    By  the  Statute  of  Henry  VIII.  the  issue  of  the 
in  tail  on  the  forfeiture  for  treason  of  the  tenant  in  tail  were  barred  and  the  estate  was 
Estates  in  rentainder,  however,  were  not  forfeited  by  the  fwfiBiture  of  the  first  taker  of 

6  H  2 


Digitized  by 


Google 


1936 


REPORTS  OF  SCOTCH  APPEALS. 


the  estate  tail,  but  upon  th:  whole  of  his  issue  being  spent  and  gone,  the  limitation  in  reinaiiidn 
would  take  etTect,  and  the  property  would  be  so  far  secured  to  those  who  came  in  renuinder.  AL 
that  the  judges  determined  in  the  case  of  Gordon  of  Parky  in  fact  was  this,  that  they  determiiM 
adversely  to  the  Act  of  1690  by  saying,  that,  since  the  law  had  been  assimilated  in  the  t«* 
countries,  it  was  necessary  that  the  forfeiture  should  embrace  the  whole  interest  until  the  esnti 
tail  should  be  completely  spent — in  other  words,  according  to  our  English  phraseology,  they 
preserved  the  base  fee  during  the  continuance  of  the  issue  of  the  first  taker.  And  tba  ihi 
argument,  as  I  understand  it,  »  this  :  Here  you  have  a  case  whm,  the  estate  being  timited  It 
the  heirs  of  the  body  in  the  first  instance,  whom  failings  to  the  hebB  male,  in  the  Sconiih  h* 
every  substitute  comes  in  the  capacity  of  a  remainderman,  and  in  one  sense  be  does  wbtre 
tailzie  is  registered,  viz.  in  the  sense  that  the  estate  cannot  be  disposed  of  as  agaiiut  bim ;  bdl 
the  tatUie  be  not  registered,  he  fills  the  character  of  an  heir,  using  that  word  in  a  somnM 
different  sense  from  that  in  which  we  use  it  in  the  English  law,  because  the  heir  represents  e«eq 
person  coming  after  the  first  taker  in  the  destination,  who  takes  as  the  institute  by  vinuecf  tM 
instrument  creating  the  estate.  That  being  so,  the  question  is  really  brought  to  this  very  simfdl 
point,  whether  or  not,  according  to  the  decision  in  Uordon  0/  Park's  case  which  proce«ls  qiot 
the  ground  of  the  English  law,  having  forfeited  the  whole  estate  tail,  the  Act  of  1690  nntst/r* 
tanto  give  way  to  it.  I  do  not  think  that  anything  more  than  that  purported  to  be  dooe  bf  the 
Act  of  Anne,  or  that  anything  more  was  said  by  your  Lordships*  House  when  deciding  tbe  cut 
of  Gordon  0/ Park,  than  that  the  Act  of  1690  was  held  to  be  affected  and  altered  by  the  Stuott 
of  Anne  as  far  as  that  went.  I  think  nothing  more  was  said  about  that  Statute  but  thit  Ac  lav 
must  be  assimilated,  and  the  estate  destroyed  in  toto  as  regards  the  estate  to  the  faeininsdctf 
the  body,  which  is  as  it  were  an  enlargement  of  the  right  of  the  Crown  as  gainst  the  Stataietf 
1690.  Therefore,  by  virtue  of  the  same  Act  Anne,  there  most  be  a  coire^mnding  dimndia. 
of  the  right  of  the  Crown  with  reforace  to  the  estate  to  the  heirs  male  after  the  ban  odetf . 
the  body  of  the  first  taker  shall  have  been  spent. 

Now  observe  what  would  be  the  effect  of  coming  to  such  a  conclusion  ?  It  voaM  be  sii^ri*. 
enough.  The  argument  wholly  arises  from  the  attempt  to  make  a  full  and  comfdete  asi^ 
between  cases  which  really  do  not  admit  of  that  full  and  complete  analogy,  regard  being  bad  ■ 
the  difference  between  the  two  laws.  But  as  far  as  the  analogy  can  really  in  any  way  be  pusic^ 
the  argument  is  wholly  the  other  way  from  that  in  which  it  has  been  put  cm  behalf  of  At 
appellant,  because  the  estate  vested  in  Lord  John  upon  the  failure  of  his  issue  male  wasnaBf  a 
larger  estate,  and  one  more  completely  vested  in  him  and  giving  him  more  complete  contioL  % 
the  English  law  allowed  any  such  limitation,  which  it  does  not— and  hence  arises  the  difficnl^il 
making  a  comparison — it  would  be  a  full  and  complete  fee  simple,  with  thechoioe  of  haB,^W' 
the  law  does  not  admit.  ' 

N  ow  I  take  it,  that  the  whole  principle  of  the  English  law— the  whole  principle  of  the  Act  ■ 
Henry  VI I L  —was,  that  those  who  claim  qua  heirs  from  the  taker  should  be  affected  b>'  dx  Ni^ 
f  eiture,  and  that  althoiurh  it  be  an  estate  in  tail,  and  althot^h  by  the  Statute  dt  denis  the  pnqalf 
seems  to  be  secured  to  the  heir,  yet,  on  the  other  hand,  those  who  take  as  mheiitmg  throi^  the  M 
takor  as  his  issue  in  tail  by  a  qiulified  heirship— who  take  as  his  issue  dhcctly  next  in  bloodli 
him,  shall  be  held  to  be  ainected  by  the  forfeiture  which  has  accrued  to  the  ancestor.  1V» 
fore,  finding,  that  there  is  nothing  in  the  Scottish  law  in  any  way  to  limit  it,  uid  that  Ae  «Mt 
question  must  depend  (as  was  expressly  admitted  at  the  bar)  upon  the  constructitn  <tf  the  StatM 
of  Anne,  it  appears  to  me,  that  we  should  be  straining  the  case  of  Gordon  of  Pari  nw*] 
unwarrantably,  if  we  were  to  hold,  that  the  effect  of  that  judgment  was  to  make  the  Satsitd] 
1690  more  restrictive  in  its  effect  than  by  the  Scottish  law  it  could  possibly  at  any  pievioa ! 
time  have  been.   Because  it  is  now  sought  to  apply  to  a  case  not  even  within  the  purview  of  tkSj 
Statute  of  1690^  viz.  the  case  of  an  entail  not  registered,  and  it  is  sou^t,  by  virtue  of  the  jn^  | 
ment  in  the  case  of  Gordon  of  Park,  to  extend  a  protection  to  persons  who  stand  in  this  I 
in  relation  to  the  first  taker,  that  is  to  say,  that  they  are  his  representatives  in  their  reprca^  | 
ative  capacity  as  heirs  of  a  larger  estate  and  interest  than  bis  chddren,  if  he  had  had  any,  woM  j 
have  been,  as  representing  him  as  heirs  male  of  his  body,  they  being  his  heirs  male  genef4  i 
and  the  estate  being  by  the  Scottish  law  allowed  gradually  to  expand  throu^  that  procOl  | 
from  the  heirs  male  of  the  body  to  the  next  heirs  made,  and  so  on,  from  the  next  heiis  makM  ; 
the  heirs  general.    In  other  words,  you  have  in  the  Scottish  law  what  Ae  E^lish  lawnUa* 
admit  of,  viz.  you  have  to  make  a  step  toward  the  fee  simple,  to  which  there  is  nothing  sisdv 
in  the  Enriish  Uw,  and  having  advanced  a  step  further  towsud  the  fee  simple,  you  are  no*  t* 
say,  that  when  those  who  take  uie  estate  take  an  interestgivingthem  a  larger  ri^  of  disposition 
then,  in  that  state  of  things,  in  order  to  assimilate  the  law  of  the  two  countries,  yoa  are  to^ 
that  the  larger  estate  must  not  be  looked  upon  as  really  the  larger  estate,  but  most  be  low 
upon  as  a  remainder.  _ 

Now,  what  was  the  principle  of  protecting  the  remainder  ?  The  principle  of  jBrotecnng  w 
remainder  undoubtedly  was  a  limitation  which,  except  by  virtue  of  a  fictitious  process  which  ne 
English  Judges  actuaily  gave  san^on  to,  wotdd  have  bMn  destroyed  undor  Uw  Statute  lU  ^ 
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J  first  taker,  and  ther^re^  the  first  person  taking  by  remainder  was  supposed  to  hold  by  the 
[nade  to  him     Che  author  of  the  settlement,  whereas  the  heirs  taking  through  the  medium 
ifim  tenant  in  tai^  with  remainder  to  the  issue  of  his  body,  were  no  doubt,  by  the  words 
Statute  of  Henry  VIII^  placed  in  a  position  in  which  they  were  held  liane  to  all  the 
of  the  forfeiture  of  the  first  t^cer,  inasmuch  as  they  could  only  take  by  repre- 
through  him.     Here  are  persons  taking  by  a  larger  and  wider  re^esentation,  and 
ig  a  larger  and  wider  power  over  the  estate.    Are  they  to  be  held,  by  virtue  of  the 
don  in  the  case  of  Gordon^  Park,  to  be  exempt  from  the  consequences  of  tbe  first 
itreason  ?    Undoubtedly  the  English  law,  if  it  had  allowed  of  such  an  estate  being  in  itself 
,  would  have  struck  at  it  as  being  a  step  in  advance  towards  the  fee  simple,  and  not  a  step 
lao  estate  of  a  more  restricted  character  and  interest  than  that  which  it  declared  in  the 
f  Gordon  of  Park  to  be  forfeited.  It  appears.to  me,  that  it  would  be  a  total  misapprehension 
taseto  give  any  such  construction  to  the  limitation  in  the  present  case.   It  appears  to  me, 
I  full  right  of  the  Crown  to  the  forfeiture  which  existed  by  the  Statute  of  1690  continued 
after  t'le  Act  of  1690  with  regard  to  this  particular  estate,  because  the  entail  of  the 
/  WIS  not  registered.    It  appears  to  me,  that  the  full  right  of  the  Crown  to  the  forfeiture 
I  way  struck  at  by  the  Act  of  Queen  Anne,  and  that,  in  order  to  affect  it,  you  would  have 
r,  tbat  by  the  English  law  such  an  estate  as  we  have  before  us  here  would  not  have  been 
But  the  diffiotUy  is  this,  thfU  no  such  estate  exists  in  the  English  law,  and  if  no  such 
^edsts  in  the  Ei^Ush  law,  I  apprehend,  that  the  Scottish  law  would  prevail  where  the  object 
Bke  the  two  laura  of  forfeiture  coincident  as  far  as  possible.  You  find,  that  the  English  law 
lu  estate  which  is  less  than  this,  and  that  it  forfeits  the  fee  simple  of  an  estate  which  is 
'than  this.    Here  is  an  intermediate  estate  in  Scotland,  and  I  think  that  it  involves 
liiDg  between  anythii^  that  is  done  by  the  law  of  Scotland  and  by  the  law  En^nd, 
^diat  the  law  of- England,  which  strikes  at  an  estate  of  a  more  limited  nature,  and  an  estate 
\  extended  nature,  cannot  be  so  applied  as  to  prevent  the  law  of  Scotland  from  operating 
intermediate  estate  which  is  permitted  by  the  law  of  Scotland.    The  Act  of  Queen 
inot  attempt  to  assimilate  the  dispositions  in  Scotland  and  the  dispositions  in  England 
ence  to  the  destination  of  estates,  but  it  says,  whenever  punishment  is  to  fall,  let  the 
be  equality  of  ptmishment  in  the  two  countries.    It  cannot,  I  apprehend,  be  said  to 
:  m  any  way  against  that  law,  if  you  say  that  finding  a  lesser  estate  forfeited  in  Scotland, 
a  greater  estate  fnwfeited  in  England,  the  intermediate  estate,  which  is  something 
that  smaller  estate  which  would  be  forfeited,  though  it  is  something  less  than  the 
Restate  which  gives  a  complete  disposition  of  the  property,  is  also  forfeiUxl.   That  would 
'  to  be  on  the  [H-inciple  or  the  Act  of  Queen  Anne,  and  not  to  be  extending  the  law  of 
■re  in  one  country  beytmd  the  law  of  forfeiture  in  the  other. 

■i  if  the  estate  was  forfeited,  there  is  no  doubt  that  it  was  vested  in  the  Crown.  If  it  was 
i  in  the  Crown,  there  is  no  doubt  that  tbere  was  a  power  in  the  Crown  to  deal  with  it  in 
cr  provided  by  the  Restoring  At:t  That  Restoring  Act  appears  to  have  been  an  Act 
I  express  purpose  of  giving  back  forfeited  estates,  even  where  they  had  been  (what  we 
i  call)  settled  py  deeds  creating  tailzies,  or  in  any  other  way.  The  object  of  the  Act  was 
;  the  estate  to  the  person  who  filled  at  the  time  of  the  passing  of  the  Act  of  Restoration 
'  of  the  person  who  would  be  entitled  under  the  destination.  But  in  restoring  it  to 
u,  it  seems  to  me  to  have  been  clearly  and  distinctly  the  principle  of  the  Act  to  give  it 
I  in  fee.  If  you  look  at  the  different  sections,  they  are  very  singular  in  applying  themselves 
[nrieiy  of  cases  which  existed.  You  find  a  case  in  §  9,  which  I  need  not  comment  upon, 
'  "1  die  estates  have  been  dealt  with  as  if  they  had  been  forfeited  to  the  Crown,  but  which 
vere  only  held  in  wadset,  and  provisions  were  made  as  to  the  restoration  of  those 

going  to  §  10^  which  we  have  to  deal  with,  as  it  re^irds  the  Drummond  estates,  I 
^R^ning  first  to  §  11.  There  it  is  recited,  that  Francis  Buchanan,  late  c&  Ara[»yor, 
^  the  forfeited  persons,  also  died  without  lawfiil  issue  of  his  body,  possessed  of  or 
to  the  following  lands  and  estates,  videlicet,  the  estate  of  Ampryor,  and  the  lands  of 
End  Kerinock,  which  were  devised  to  heirs  general,  and  the  estate  of  Strathyre,  and 
■"^paits  of  the  lands  of  Amfinlay,  which  were  devised  to  heirs  male.  "Be  it  therefore 
that  it  shall  and  may  be  lawful  to  bis  Majesty  to  grant  and  dispone  to  Mistress  Jean 
w,  widow  of  the  deceased  John  M'Nab  of  M'Nab,  Esquire,  sister  and  heir  general  of 
Francis  Buchanan,  her  heirs  and  assigns,  the  said  estate  of  Arnpryor,  and  the  said 
Mif  Stank  and  Kerinock,  and  to  John  Buchanan  of  Auchlessie,  Esquire,  the  heir  male  of 
Francis  Buchanan,  and  his  heirs  and  assigns,  the  said  estate  of  Strathyre."  That  is  to 
one  estate,  which  was  limited  in  what  we  should  probably  call  a  fee  simple,  they 
orer  to  the  heir  general.  In  the  case  of  another  estate  limited  to  heirs  male,  they  find 
:  person  then  being  the  heir  male,  and  they  do  not  say.  Hand  that  over  to  him  and  his 
^nol^  but  they  say.  Hand  it  over  to  him,  his  heirs  and  assigns.  It  appears  to  me  plainly, 
jwas  the  course  of  the  Statute  throughout.  As  to  the  other  sections,  except  §  10^  which  I 
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shall  presently  refer  to,  I  think  that  in  all  of  them  the  persons  appear  to  have  been  knon, ; 
and  they  are  pointed  out,  and  the  limitation  is  directed  to  be  to  them  and  their  heirs  and  ass^u^ 
and  we  are  not  told  in  those  sections,  whether  or  not  estates,  stood  limited  in  any  otba 
In  the  case  of  Buchanan  it  became  necessary  to  tell  the  story,  because  there  were  two  Tqn> 
tentatives  of  the  original  forfeitor,  the  one  talcen  under  one  limitation,  and  the  other  lalciif 
under  another  limitation.  They  found  out  the  person  entitled  as  the  heir  geaeni  at  tU 
moment,  and  they  found  out  the  person  entitled  as  the  heir  male  at  that  moment,  md  tkf 
handed  the  estate  over  to  them  in  fee. 

As  regards  these  particular  estates  forfeited  by  Lord  John  Drummond,  it  was  not  knmaC 
that  moment  who  the  heir  male  was.    1  believe  it  was  in  controversy.    He  therefore  not  bei^ 
known,  the  course  taken  is  this :  that  as  to  those  estates  of  Perth  which  bad  been  f<ttMitA,  m. 
which  stood  devised  before  the  forfeiture  to  heirs  male,  they  deal  exactly  as  they  dslt  it 
BuchoHMfs  autf  and  "  whereas  the  said  John  Dmmmond  died  without  leaving  isaoe  lawful  of  Ml 
body,  and  it  is  not  yet  ascertained  who  is  his  nearest  collateral  bdr  male,  be  it  enacted,  that  i 
shau  and  may  be  lawful  for  the  Crown  to  giv^  grant,  and  dispone  to  die  heir  male  of  fte«i 
John  Drummond,  who  would  have  been  entitled  to  succeed  by  the  investitures  of  die  aid  cMi 
had  it  not  been  forfeited,  and  to  the  heirs  and  assigns  of  such  heir  mali^  all  and  eray  tte 
lands,"  and  so  on.   There  is  a  little  controversy,  whether  the  words  are  **har  niaie"oc*faBfi 
male."    We  decided,  that  we  must  take  the  Parliament  Roll  as  representing  the  Ad  itf 
Parliament  correctly,  but  1  do  not  think  that  it  makes  much  difference  in  this  particahi  cue 
whether  you  read  it  in  the  one  way  or  the  other,  because  it  is  quite  clear,  looking  at  thevUe 
tenor  of  the  Act,  that  the  object  was  to  find  out  the  people  to  whom  the  destination  is  tobenade; 
to  ascertain  who  was  the  person  occupying  that  position  at  the  period  of  the  passing  of  the  Ad, 
and  when  you  have  ascertained  that  point,  to  hand  over  the  estate  to  him,  his  heirs  and  uggM 
in  fee.   That  seems  to  have  been  the  proper  and  re^lar  course.  And  the  consequence  of  it 
that  the  Crown  passed  this  property  over  to  Captam  James  Drummond,  who  to  its  satisbdiin! 
made  himself  out  to  be  the  particular  heir  male  ascertained  by  that  inquiry.  AccordingtrAr 
estate  was  passed  over  to  him,  and  I  need  not  say  more  about  that,  because  as  to  the  sobsqaat^ 
devolution  of  the  title  we  are  not  to  inc^uire  into  it.   The  object  of  the  application  made  k>  M 
Court  below  was  for  the  production  of  titles  which  the  appellant  said  he  was  entitled  to  redoRK 
Huy  were  brought  forwanl.  But  here  we  must  take  for  granted  all  dtat  the  appellant  his  d«M^ 
to  allege  with  reference  to  bis  position.  The  result  of  it  all  is  this,  thia  he  dauns  rigfat  as  bm' 
served  himself  heir  of  Lord  James,  the  brother  of  Lord  John,  the  estates  haraig  by  tiw  law 
Scotland  passed  to  Lord  John,  in  consequence  of  their  not  having  been  actually  forfoted  byli^ 
James.   Then  it  follows  that  the  hareditas  jodHs  having  been  in  James,  and  that  'i'"^ 
jacens  having  passed  over  to  John,  it  appears  tome  that,  in  cmsonance  with  the  Statuteof.' 
it  passed  into  the  possession  of  the  Crown.    That  possession  of  the  Crown  was  aften 
divested  by  the  Act  of  the  Crown  itself  (as  is  stated  upon  these  proceedings)  by  making 
grant  to  Captain  James  Drummond.  And  I  apprehend,  upon  two  grounds,  the  claimaat, 
appellant,  cannot  succeed— ^rfn/,  that  as  claiming  his  property  as  part  of  the  hartdHas  jo^* 
he  could  not  succeed  in  consequence  of  its  passing  over  to  John ;  and  seco^jfy  inasmnch  as*! 
course  this  would  not  be  a  procedure  by  which  a  grant  actually  made  by  the  Crown  ccoid  h8 
repealed  and  recalled,  but  some  different  sort  of  process  being  necessary  {whatever       be  tto; 
proper  course)  for  reccing  this  grant  already  made,  when  we  once  find,  that  the  esutes  nuV 
passed  to  John,  and  from  John  to  the  Crown,  the  case  alleged  to  be  made  out  by  theifl**''* 
is,  that  be  is  entitled  to  recover  in  this  suit,  and  as  a  consequence  of  that  recovery  >> 
production  of  the  titles  in  order  that  he  may  further  proceed  by  leading  evidence ;  hut  Ins  tV^; 
to  that  production  has  not  been  established  before  us,  and  dierefim  I  am  of  ofnnioit,  tiM^j 
interlocutm-  of  the  Court  below  should  be  affirmed,  and  tlut  this  appeal  must  be  diam^ 
costs. 

Lord  Chelmsford.— My  Lords,  in  this  action,  which  claims  the  production  dc  certain  ffla 
for  the  purpose  of  having  them  reduced,  the  pursuer  is  bound  to  shew  a  sufficient  titk  bwg  i 
he  can  call  upon  the  defenders  to  satisfy  the  productioiL  It  is  a  preliminary  proceeding 
can  be  met  only  by  an  objection  to  the  pursuer's  title,  as  stated  by  him  upon  the  record, or  Df 
some  other  valid  preliminary  defence.  If  a  sufficient  primA  f<uie  title  to  the  jModocti*  ■ 
shewn  by  the  pursuer,  the  defender  can  urge  nothing  in  answer  which  may  thereafto'  P^^l^ 
be  a  complete  defence  to  the  pursuer's  claim  to  the  lands  and  estates,  which  it  is  bis  nkio* 
object  to  recover. 

The  appellant's  right  to  the  production  claimed  is  asserted  on  the  ground,  that  he  has 
legal  right  and  tide  to  make  up  titles  to  the  lands  kMli  modo  as  nearest  and  lawfiil  heir  nw* 
the  deceased  Tames  Drummond  of  Perth,  who  took  upon  himself  the  style  and  titk  of  diew* 
Duke  of  Perth.  The  appellant's  summons  contains  a  general  conclasion,  that  the  porsaerM* 
the  only  good  and  undoubted  right  and  title  to  the  lands, etc.,  of  Perth,  but  ^'Hr'? 
upon  his  pleadings  that  he  sustains  the  special  character  iriiich  he  claims,  of  heir  male  cf  Jiik> 
Drummond,  his  general  conchuion  will  be  of  no  avaiL 
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!  Loid  OrdiEiurT  was  of  opinion,  that  the  pursuer  had  libelled  at  least  a  primd  facia  title  to 
!  acdon ;  the  service  as  heir  male  to  James  Drummond  founded  upon  being  the  proper 
Jn^ve  legal  evidence  that  he  possessed  the  character  which  he  claimed.    But  upon  a 
ig  note  to  the  Second  Division  of  the  Court  of  Session,  the  interlocutor  of  the  Lord 
was  recalled,  and  the  interlocutor  appealed  from  was  pronounced,  whereby  it  was 
,tfiat  the  pursuer  had  no  r^ht  or  title  to  insist  on  the  conclusions  in  the  action ;  for  that 
~  i  and  estates  claimed  by  the  pursuer,  and  all  rights  connected  therewith,  were  taken  out 
:  kitreditas  jacens  of  James  Drummond  (designed  third  Duke  of  Perth)  by  means  of  the 
'  <^  John  Drummond,  ^parent  heir  of  the  said  James  Drummond,  and  that  the  same 
:  vested  in  the  Crown. 

foundation  of  the  appellant's  title  is  laid  in  a  deed  of  entail  dated  the  iith  of  October 
tecuted  by  James,  the  fourth  Earl  of  Perth,  Chancellor  of  Scotland,  fenced  by  prohibitory, 
,  and  resolutive  clauses,  whereby,  under  a  reservation  of  his  own  liferent  (to  which  the 
tnt^Ksed  did  not  apply)  he  disponed  his  lands  and  estates  of  Path  to  and  in  &vour  of  his 
sn,  James  Lord  Drummond,  and  iJie  heirs  male  of  his  body,  whom  failing,  to  Us  other 
~ !  vliatsoevte,  whmn  EeuUng,  to  his  own  heirs  and  assignees, 
diis  entail  a  title  was  completed  upon  a  procuratory  of  resignation,  executed  by  the 
by  a  Crown  charter  of  resignation  and  novodamus,  upon  which  infeftment  followed  in 
But  the  deed  of  entail  was  never  recorded  in  the  Register  of  Tailzies. 
1713  James,  the  institute  in  the  entail  of  1687,  executed  a  disposition  (reserving  his  own 
tt)  ID  favour  of  his  eldest  son,  James  Lord  Drummond,  and  the  heirs  male  of  his  body, 
iBtling,  to  his  other  heirs  whatsoever. 

[1713,  James  Lord  Drummond,  styled  third  Duke  of  Perth,  expede  a  Crown  charter  of 
tion  and  confirmation  in  favour  of  himself  and  the  heirs  male  of  his  body,  whom  failing, 
I  other  heirs  male  whatsoever,  whom  failing,  to  his  heirs  and  assignees.   Thus  stood  the 
the  death  of  James  Lord  Drummond,  in  May  1746,  and  at  Che  time  of  the  attainder  of 
lier  and  heir,  Lord  John  Drummond,  on  the  12th  of  July  1746,  which  by  the  Act  of 
r,  19  George  1 1.  cap.  26,  took  effect  from  the  previous  i8th  of  April.    Whatever  estate 
nst  Lord  John  Drummond  had  in  the  Perth  estates  at  the  time  of  his  attainder,  was 
Ifa  the  Crown  by  the  Vesting  Act  of  20th  George  11.  cap.  4.1,  passed  in  174^  and  annexed 
^  *ly  to  the  Crown  by  the  Annexing  Act  of  25th  George  11.  cap.  41,  passed  m  1752.  Lord 
unmond,  on  the  i3th  July  1746^  bad  not  made  up  his  titles  as  bieir  to  his  brother  James, 
:  is  no  doubt,  (and  diis  was  admitted  by  the  a[^llantj  that  whatever  estate  and  interest 
in  Drummond  possessed  in  the  Pnth  estates  as  heir  apparent  was  forfeited  in  the  same 
r  or  to  the  same  extent  as  if  he  had  completed  his  feudal  title.   James  Lord  Drummond 
ily  died  vested  with  the  fee  of  the  estates,  and  if  Lord  John  had  made  up  his  titles  as 
this  brother,  which  he  must  have  done,  as  he  was  the  last  person  infeft,  the  service  would 
ried  everything  which  was  in  kartditaie  Jacente  of  James,  and  consequently,  by  the 
'  t&  Lord  John,  the  fee  must  have  been  forfeited  to  the  Crown. 

any  Statute  existed  on  the  subject  a  substitute  in  a  Scotch  entail  had  no  protection 
I  a  forfeiture  of  the  estates  of  a  tenant  in  tail  for  high  treason.    The  prohibitions  in  the 
1685,  cap.  22,  merely  protected  a  substitute  against  the  voluntary  deeds  of  the  tenant 
and  had  no  effect  in  securing  him  against  the  forfeiture  of  the  estate  to  the  Crown. 
I  it  eimressly  declares,  that  nothing  in  the  Act  shall  pre-judge  his  Majesty  as  to  confis- 
t  or  other  fines  as  the  punishment  of  crimes.   This  latter  clause  was  repealed  by  the  Act 
\  which  enacted,  that  no  deeds  o/L  entail  in  infeftments  or  other  deeds  affected  with  pro- 
t  or  initant  clauses  shall  be  prejudged  by  the  forfeiture  of  his  predecessor,  provided  the 
'  nihie  be  rrajstrate  conform  to  the  Act  of  Pariiament  in  the  year  1685.   But  the  appel- 
itends,  that  ute  Statute  of  Anne,  cap.  so^  which  virtually  replied  the  Act  of  1690,  and 
[Ae  crime  and  offence  of  hleh  treason,  and  the  liability  to  forfeitures  consequent  upon  it, 
^  in  Scotland  as  in  En^and,  placed  the  substitute  in  a  Scotch  entail  in  an  analogous 
>  to  a  remainderman  in  an  estate  tail  in  England,  and  therefore  secured  him  against  the 
••  of  the  estates  by  the  tenant  in  tail,  and  that  this  analogy  existed  whether  the  entail  was 
I  or  not  in  the  Registers  of  Tailzies.    It  is  to  be  observed,  that  the  Statute  of  Anne  says 
;  as  to  the  ftnfeiture  except  as  it  affects  the  persons  convicted  or  attainted  of  treason,  and 
IKton  of  heirs  <tf  entail  conmitting  treason  before  the  ist  July  1709  is  only  to  save  them 
Bt  of  the  Act  of  1690. 

:  can  be  no  perfect  analogy  between  a  substitute  in  a  Scotch  entail  and  a  remunderman 
[ugKsh  entail,  but  to  assimilate  the  substimte  as  near  as  may  be  to  the  remainderman,  the 
^entail  must  be  a  strict  entail  within  the  Act  of  1685,  and  consequently  one  that  is  recorded 
Register  of  Tailzies.  The  appellant  relied  strongly  upon  the  case  Cordon  of  Park, 
■  Sh'  James  Gordon  «cecuted  a  procmratory  of  resignation  of  his  barony  of  Park  for  new 
~at  to  himself,  and  after  bis  decease  to  William  Gordon,  his  eldest  stm,  and  the  heirs  of 
Ti  whom  failing,  to  the  hdrs  male  of  Sir  James's  own  body  of  his  then  present,  or  of  any 
marriage,  with  other  substitutioiis.  A  charter  from  uw  Crown  and  seisin  proceeded 
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upon  this  procuratory,  on  Thidi,  as  well  as  in  the  procuratoiy  itself,  prohibitory  and  iiritintdiaa 
were  engrossed. 

William  succeeded  his  father,  and  was  forfeited  for  his  accession  to  the  rebelUoo  in  174;,  and 
the  estate  was  seized  for  the  Crown.  As  Sir  William  Gordon  had  no  children,  the  estate  was 
claimed  by  his  brother.  Captain  John  Gordon,  as  the  next  heir  of  cntaiL  The  Hoose  ol  Lord^ 
reversiDE  a  decree  of  the  Court  of  Session,  held,  that  b^  virtue  of  the'Statute  7  Anne  the  tsutt 
became  forfeited  to  Crown  by  William  Gord<m*s  attamder  during  hislife,and  thecootiiHUDoe 
of  such  issue  male  of  his  body  as  wotild  have  been  inheritable  to  the  estate,  in  case  he  had  not 
been  attainted,  and  that  by  virtue  of  the  substitution  to  the  heirs  male  of  Sir  James  Gordco's 
body,  of  his  then  present  marriage,  Captain  Gordon  had  right  to  succeed  to  the  barony  of  ?uk, 
after  the  death  of  William,  and  failure  of  the  issue  of  his  body,  according  to  the  iimitatiaos 
in  the  settlement.  Lord  Kaimes  in  his  Elucidations  (p.  371)  observes,  that  by  this  judgments 
remainder,  with  respect  to  forfeiture,  is  introduced  into  our  l  iw,  hitherto  unknown  in  ScatlaniL 
There  can  be  no  doubt  that  the  tailzie  in  the  case  of  Gordon  of  Park  was  a  complete  and 
registered  tailzie  according  to  the  Act  of  1685,  because  Baron  Hume  in  his  Commentaries, (p(L 
540,  547,)  after  stating  that  by  the  judgment  in  this  case,  the  interest  of  the  next  order,aclus 
of  subititutes  was  to  be  viewed  as  a  new  acquisition  or  separate  estate  from  that  of  tbeoftodo* 
and  his  issue  male,  adds  these  observations :  "  Even  this  limitation  of  the  forfeimre  does,  bow- 
ever,  only  apply  in  the  case  of  such  tailzies  as  are  duly  completed  by  entry  on  record  or  terms 
of  the  Statute  1685.  For  this  circumstance  is  an  indispensable  qualification  for  taking  tbe  estate 
out  of  the  case  of  a  fee  simple,  which,  as  the  possessor  may  effectually  alienate  or  encumber  by 
his  deed,  so  must  it  absolutely  and  entirely  forfeit  by  his  crime."  In  the  case  of  AMatkf.  Tie 
Kin^s  ^d7maie,(H.  15,388,)  which  was  decided  only  two  months  after  that  of  GordoD  of  Fnlc, 
on  a  substitute  claiming  the  estate  after  the  death  of  the  heir  who  had  beenatuinted  fbreng^Dg 
in  the  rebellion  of  1745,  the  Court  found,  that  the  tailzie  upon  tbe  estate  of  Kinloch  not  beog 
registered  in  terms  of  the  Act  of  Parliament  1685,  no 'claim  could 'be  sustained  thereon.  Ana 
the  claim  of  the  substitute  after  an  attainder  was  again  dismissed  on  the  subsequent  case  of 
r.  The  Kin^s  AditocaUy  (M.  15,603,)  where  the  want  of  registration  was  one  of  tbe  objeoiflBS 
stated  on  behalf  of  the  Crown . 

As  the  deed  of  entail  of  1687  was  not  registered,  James  Lord  Drummond  would  have  had  a 
right  to  alienate  tbe  estate,  and  Lord  John,  upon  the  completion  of  his  title  as  heir  to  his  brodicr, 
would  have  succeeded  to  all  that  had  been  previously  enjoyed,  and  would  have  had  tbe  samer^ 
of  alienation.  Therefore,  on  his  attainder,  the  entire  fee  was  forfeited  to  the  Crown,  aud  dioe 
was  nothing  left  in  the  kareditas  Jacens  of  James  Lord  Drummond,  upon  which  tbe  appeUant's 
service  as  heir  to  him  could  operate. 

I  might  end  here,  but  perhaps  it  would  not  be  right  not  to  make  some  observations  upon  tbe 
appellanf  s  case  arising  upon  the  Vesting  and  Restoring  Acts.  I  may  observe,  that  tbe  objeciiia 
to  the  service  of  the  appellant  as  heir  male  to  James  Lord  Drummond,  on  die  gawnd,  Uut  he 
was  compelled  to  derive  title  from  two  attainted  persons,  James,  second  Duke  of  Perth,  attaiKn 
in  1715,  and  John  Due  de  Melfort,  attainted  in  1695,  appears  to  me  not  to  be  compettnt  10  die 
respondents  in  the  present  proceedings.  Whethtt  it  would  be  a  ground  for  rednctiaD  of  the 
service  it  is  onneces^ary  to  consider,  but  I  aj^rehend  in  this  acticn  uie  service  must  be  taken  as 
a  good  service  of  the  appellant  as  heir,  and  that  the  only  question  is,  what  title  to  cnfoce 
production  it  gave  him. 

The  foundation  of  the  appellant's  claim  is  laid  in  the  Act  of  the  7th  Anne  having  placed  a 
substitute  in  the  position  or  a  remainderman  in  an  English  entail,  and  so  protected  him  against 
the  forfeiture  of  the  tenant  in  tail  for  treason.    And  be  contends,  that  the  Vesting  Ad,  mb 
George  11.  c.  41,  vested  only  the  lands  and  heritages  which  the  attainted  persons  were  sewl  m 
possessed  of  or  interested  in  ot  entitled  to  according  to  their  several  and  respective 
mterests ;  that  Lord  John  Drummond  had  only  the  estate  and  interest  of  James  Lord  Doniniaii^ 
which  was  distinct  from  that  of  the  substitute  in  the  entail  of  1687,  and  that  tbe  RestoriiigM 
of  24th  George  III.  c.  57,  gave  the  Crown  the  power  to  restore  forfeited  estates  to  tbe  '^'''•J 
families  of  the  attainted  persons,  and  that  the  clause  of  the  Act  relating  to  the  Estates  of  1^ 
must  be  understood  as  restoring  them  to  the  limitations  of  the  settlement  of  1687.  "^^^ 
given  to  tbe  Crown  by  the  loth  section  of  the  Act  is  to  give  and  dispone  to  the  beirmaleof  ucd 
John  Drummtmd,  and  to  the  heirs  and  assies  of  such  heirs  male.  A  good  deal  of  <I>^*'^^ 
took  place  as  to  whether  the  words  were'  "heirs  male"  in  the  plural  or  heir  male  in  the  sil^^ 
It  upearing  that  there  were  copies  of  the  Act  in  which  the  plural  was  fonnd,  and  tbe  ParbiKw 
Rolli  taving  apparently  the  final  "s  "  erased.    But  whatever  is  the  actual  state  of  this  R|>M^1 
the  decisive  authority  upon  this  subject,  and  cannot  be  averred  against    Tbe  appellant  in^^ 
that  heir  male  was  nomen  coUectivum^  and  therefore,  that  the  clause  would  have  the  sane  e&» 
if  it  read  eithn*  way.   But  I  think  there  can  be  no  doubt  that  the  intention  was  to  give  ^^5^**!^ 
to  the  person,  who  at  the  time  was  the  heir  male  of  Lord  John  Drummond,  and  to  his 
assigns.    It  seems  to  me  impossible  to  read  tbe  clause  in  any  other  way.   It  recites,  that  1^ 
Drummond  died  without  leaving  issue  lawful  of  the  body,  and  it  is  not  yet  ascertained  vk  b 
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oUateral  heir  male,  and  it  then  gives  aod  dispones  to  the  heir  male  of  the  said  John  Dnimmond, 
iJearly  as  a  descriptio  persona,)  and  to  the  heirs  and  assigns  of  such  heir  male,  and  the  intention 
D  give  the  fee  to  the  heir  male  when  found  appears  to  he  clear  from  the  other  sections  of  the  Act, 
a  which  the  forfeited  estates  are  given,  the  son  or  the  grandson  of  the  attainted  person  and  his 
leirs  and  assigns,  and  particularly  from  the  I  ith  section,  in  which  it  is  recited,  that  part  of  the 
orfeited  estates  were  devised  to  heirs  general,  and  part  to  heirs  male,  and  the  part  devised  to 
ledrs  male  is  given  to  the  heir  male  by  name  of  the  forfeiting  person,  his  heirs  and  assigns. 

Of  coarse  the  argument  of  the  appellant  has  not  the  slightest  foundation  to  rest  upon,  if  (as 
BS  been  already  shewn)  the  fee  of  the  Perth  estates  was  forfeited  by  Lord  John  Drummond's 
ttainder,  and  was  vested  in  the  Crown.  But  even  if  he  were  right  in  his  view  of  the  limited 
ibaracter  of  die  forfeiture,  he  could  not,  in  my  opinion,  be  succe^ul  in  his  contention,  that  the 
jrovn  exceeded  its  powers  by  granting  the  forfeited  estates  in  fee.  The  estates  of  the  attainted 
KTson  were,  by  the  Act  20  George  11.  c.  41,  vested  in  the  Crown,  and  a  register  of  the  forfeited 
SUteS  was  to  be  kept,  and  to  prevent  any  person  having  any  estate,  right,  title  or  interest,  in, 
o,  or  out  of  any  of  the  forfeited  estates  being  prejudiced,  he  was  to  be  at  liberty,  within  six 
Boaths  of  the  entry  on  the  register,  to  enter  a  claim  or  demand,  and  in  default  every  such  estate, 
ight,  title,  interest,  use,  possession,  reversion  or  remainder,  etc.,  was  to  be  be  null  and  void  to 
tU  intents  and  purposes,  and  the  estate  was  to  be  from  thence  freed,  acouitted,  and  discharged 
t  and  from  the  same.  No  claim  was  made  within  the  time  prescribed,  and  therefore,  by  the 
19th  section,  the  estates  in  question  were  against  all  persons,  and  to  aU  intents  and  purposes, 
rested  absolutely  in  the  Crown  by  virtue  of  the  Act. 

The  appellant,  to  shew  that  the  Court  had  exceeded  its  powers  in  granting  the  Perth  estates  in 
fee,  relied  upon  the  words  of  the  preamble  of  the  Restoring  Act — "  it  is  expedient  that  the  estates 
be  restored  to  the  heirs  and  families  of  the  former  owners  " — which  he  contended  compelled  the 
Crown  to  return  the  estates  to  the  old  limitations  of  the  entail  of  1687.  Whatever  restricting 
c8ect  these  words  may  have,  a  preamble  can  never  control  the  enacting  part  of  an  Act  of  Parlia- 
not  though  it  may  sometimes  serve  to  eiqilain  a  doubtful  enactment  But  the  loth  seaion  of 
tfie  Act  so  clearly  empowers  the  Crown  to  grant  the  estates  to  the  heir  male  of  Lend  John 
Bnunmond  in  fee,  that  it  excludes  all  question  about  its  meaning. 

I  have  entered  perhaps  at  unnecessary  length  into  the  question  submitted  to  your  Lordships 
^pcm  this  appeaL  I  have  done  so  because  I  have  felt  the  great  importance  of  these  questions, 
and  I  have  been  anxious  to  shew,  that  the  conclusion  to  which  I  have  arrived  -is  the  result  of  a 
cwrful  consideration  of  the  case  from  every  point  of  view  in  which  it  has  been  presented. 

1  agree  that  the  interlocutor  appealed  from  must  be  affirmed,  and  the  append  dismissed  with 
eosts. 

Lord  Westbury. — My  Lords,  for  the  reason  last  stated  by  my  noble  and  learned  friend  who 
bas  preceded  me,  I  am  also  desirous  of  adding  a  few  words.  I  quite  agree,  that  on  the  present 
froceeding  the  title  of  the  appellant,  as  heir  male  in  general  to  James  third  Duke  of  Perth,  can- 
be  contradicted  ;  and  I  hold,  that  it  is  quite  impossible  to  enter  into  any  question  of  cor- 
niptioB  of  blood  by  attainder  for  the  purpose  of  disputing  the  effect  of  the  service.  I  also  agree, 
that  the  appellant  will  be  entitled  to  production  of  titles,  unless  it  be  clear  from  his  own  statement 
ftat  he  has  no  right  to  the  estates,  to  which  he  alleges  he  would  be  entitled  in  respect  of  the 
"errice. 

It  is  important,  therefore,  to  consider  what  was  the  state  of  things  at  the  time  of  the  attainder 
of  Lord  John  Drummond.  Now  James  Drumm'ond,  who  is  styled  third  Duke  of  Perth,  died  on 
tbe  nth  of  May  1746.  As  that  was  before  the  day  in  July  1746  limited  by  the  Act  of  1746  for 
attainted  persons  to  come  in,  James,  third  Duke  of  Perth,  died  before  the  attainder.  And  I  think 
it  is  quite  clear,  that  upon  his  death  the  succession  was  in  favour  of  his  brother.  Lord  John 
Dmmniond.  But  what  was  that  succession  ?  The  estates  at  that  time  were  held  by  James,  third 
poke  of  Perth,  as  heir  of  the  body  of  his  father  James,  under  the  deed  of  1687.  The  destination 
>Q  that  deed  was  to  the  son  of  the  settlor,  James  Lord  Drummond,  (the  father  of  James,  the  third 
Duke  of  Perth,)  and  to  the  heirs  male  of  his  body,  whom  failing,  to  the  other  heirs  male  of  James 
Jl«rd  Drummond.  Now  both  James,  the  third  Duke  of  Perth,  and  Lord  John  Drummond,  his 
wether,  were  heirs  male  of  the  body  of  their  father  James  ;  and  on  the  death  of  James  third 
^uke,  ^e  succession  opened  in  favour  of  Lord  John,  his  brother,  who  then  became  entitled  as 
Kir  male  of  the  body  of  James  the  father.  Then  Lord  John  Drummond,  not  having  come  in^ 
•*came  attainted  by  the  operation  of  the  Act  of  attainder  and  forfeiture. 

Now  the  first  and  undoubtedly  the  most  important  question  here  is.  What  was  the  effect  of  the 
^^)fiscation  to  the  Cron-n  consequent  upon  that  attainder  ?  I  pass  over  the  other  instruments 
*^ch  were  executed  by  James  the  father,  and  James  the  third  Duke  of  Perth,  the  son.  Although 
uw  deed  of  1687  was  never  recorded^  and  therefore  was  not  a  strict  entail,  yet  it  was  good  tnier 
if^tdesy  and  the  result  therefore  was,  that  on  the  death  of  James,  John  becomes  entitled  umier 
by  virtue  of  the  destination  in  the  deed. 

Now  nnquestionably  the  law  of  Scotland  appears,  from  tbe  authorities  which  have  been  adduced, 
lo  utvcdve  this  canseqaence,  that  although  John  was  entitled  only  in  apparency  as  heir  of  tiie 
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body>  yet  upon  John's  death  the  whole  fee  simple  of  the  property  passed  to  the  Crown.  Tint 
was  unquestionably  the  law  of  Scotland,  as  appears  by  the  Statutes  and  by  the  iosdtatkHttl 
writers,  anterior  to  the  Act  of  1690. 

The  Act  of  16^  contains  a  statement  of  the  law  of  Scotland  by  implication,  because  it  pre- 
serves from  forfeiture  only  estates  of  substitutes  under  a  strict  entail  duly  recorded.  Conse(]iiaidf 
it  is  affirmed,  that  the  Act  of  1685  not  being  good  against  the  Crown,  the  right  of  the  Crowi 
being  reserved,  the  forfeiture  incurred  by  an  heir  of  tailzie  under  a  deed  oT  tailzie,  not  being  1 
strict  entail,  was  a  forfeiture  of  the  whole  estate  which  that  heir  had  power  to  part  with,  tqr  leasa 
of  his  alienation  not  being  effectually  prohibited. 

But  then  it  is  said,  on  the  part  of  the  ai^Uan^  that  the  Crown  never  made  up  a  tide:  lta,l 
think,  clear  beyond  ^pate  th^  the  Crown  could  not  make  up  a  title.  It  certainly  was  nuStrm 
obligation  to  do  so.  The  title  of  the  Crown  as  the  sumrnus  intern  became  complete  m  dwesnn^ 
and  the  Crown  was  equivalent  to  a  person  who  became  legaUy  infeft  by  virtue  of  its  panmont 
title  and  its  right  of  superiority  in  that  ei^Kwity.  Then  what  was  the  consequence?  IftheCim 
took  the  whole  estate  which  John  could  part  with,  and  if  the  whole  estate  which  John  coold  part 
with  was  the  fee  simple,  the  Crown  took  the  fee  ^p^  and  the  result  was,  that  diesewuM 
kareditas  jacens  in  James  at  all. 

I  hardly  think  that  the  effect  of  the  fact  that  both  James  and  John  died  without  issoe  (John 
having  died  without  issue  in  1747)  has  had  the  full  force  given  to  it  to  which  it  is  es^ded, 
because  by  that  event  the  destination  to  the  heirs  male  of  the  body  of  James,  the  institute  in  tbe 
deed  of  tailzie  of  1687,  became,  defunct,  and  the  substitution  to  the  other  heirs  male  of  jwne^ 
the  institute  in  the  entail,  would,  if  there  had  been  no  forfeiture,  have  taken  effect 

Then  I  pass  on  to  consider  in  a  very  few  words  the  eflfect  of  the  Statutes.  It  is  irapossitteta 
hold  the  language  of  those  Statutes  to  be  consistent  with  any  other  conclusion  than  this,  dut  Ac 
whole  fee  simple  was  by  the  Legislature,  and  by  the  framers  of  the  Statute,  treated  as  vested  in 
the  Crown.  It  is  unnecessary  to  go  through  the  language  of  the  Vesting  Act,  or  of  tbe  koKOii 
Act,  but  I  cannot  at  all  accept  the  an^ument  at  the  bar,  that  they  are  controlled  by  the  ndtriy 
and  that  they  in  point  of  fact  annexed  to  the  Cnnrn  only  that  limited  interest  wfakih,  acairii< 
to  die  appellant's  contention,  is  divested  by  the  forfeiture,  and  annexed  to  the  Cidwd.  Becsose 
tbe  a^peUant  admits,  that  there  was  taken  out  of  the  hantHtas  jauns  of  James  diat  vtucb  vis 
legitimatdy  forfeited  ;  but  he  contends,  that  the  forfeiture  couU  not  by  any  posnlnlity  extend 
beyond  the  estate  of  John,  and  the  issue  of  his  body,  and  that  when  that  estate  ceased  bf 
dying  without  issue,  the  estate  must  be  regarded  as  having  come  back  to  the  Crown  throopiits 
old  channels  under  the  deed  of  tailzie  of  1687.  That  certainly  is  not  tbe  true  constractioo  of 
Act,  still  less  is  it  the  construction  which  ought  to  be  put  upon  the  Act  of  Restoration. 

The  Act  of  Restoration  has  a  special  recital  with  reference  to  this  estate,  and  it  confena 
power  upon  the  Crown  to  give  the  estates,  which  it  had  obtained  by  forfeitiu:^  to  the  coUitenl 
heir  of  Lord  John  Drummond,  and  to  the  heirs  and  assigns  of  that  collateral  heir.  5a)5  die 
appellant.  The  intention  was  to  restore  the  estate  to  the  former  channel.  If  thm  had  been  anf 
such  intention  the  Crown  would  have  been  authorized  to  give  the  estate  to  the  person  who  was 
entitled  at  that  time  under  the  limitation  to  the  heirs  male  general  of  Tames,  the  institute  tn  the 
deed  of  1687.  But  instead  of  that  the  Crown  is  authorized,  or  directed  if  you  please,  to  give  Ae 
estate  to  the  heir  of  Lord  John  Drummond,  the  person  who  was  attainted.  And  it  is  indisputable 
that  that  proceeded  on  the  notion,  wluch  was  I  xbink  the  correct  notion,  that  Lord  John  had,^ 
his  attainder,  forfdted  the  fee  umple  to  the  Crown,  and  therefore  Lord  John  is  considered  is  the 
stock  of  descent  to  whom  the  Crown  akme  is  to  look  in  the  restoratiini  of  the  estates  to  the  bar 
of  Lord  John. 

Nov  when  the  Act  of  i6;k>  was  repealed  by  the  Statute  of  the  7th  of  Anne,  (as  virtoallf  itvu 
if  not  directly,)  I  do  not  think  that  it  had  any  other  effect  than  that  of  leaving  the  oU  Scotta 
law  of  forfeiture,  anterics-  to  the  Act  of  1690,  in  its  original  and  pristine  force.  And  in  naliiy 
the  decision  which  was  come  to  by  the  House  in  the  case  <rf  Gordon  ofParkin&  little  better  ftan 
an  act  of  legislation,  because  it  proceeded  upon  an  assumed  anal<^  between  the  heir  ti  tvlae 
in  Scotland  under  a  properly  fenced  deed  of  tailzie,  and  an  heir  taking  under  a  deed  of  entail  in 
England,  It  is  difficult  to  draw  any  such  analogy,  and  there  are  incorrect  expressions  e«n  m 
the  language  of  Lord  Hardwicke  with  regard  to  the  meaning  of  tbe  word  "  substitutes.*  J^ing 
ondoubtedly  be  understood,  that  when  Lord  Hardwicke  meant  to  draw  an  analogy  between  d* 
forfeiture  of  an  estate  tail  in  England  and  the  forfeiture  of  an  estate  tail  in  Scotland,  he  refeiiw 
only  to  an  entail  which  would  have  answered  the  requisites  of  the  Act  of  16901,  and  which  wono 
have  been  a  strict  entail  with  proper  irritant,  resolutive,  and  prohibitory  clauses,  and  dulyrcconW 
ondw  the  Act  of  1685. 

Upon  these  grounds  I  bare  not  the  least  hesitation  in  concurring  with  the  noble  ud 
learned  Lords  who  have  delivered  their  opinions  in  this  case,  and  in  the  motion  wluA  w 
been  made,  that  the  judgnuait  of  the  Court  oelow  be  upheld,  and  that  this  appeal  he  diaoiBv 
with  costs. 

Lord  Colohsay.— My  Lords,  I  think  it  is  vvry  unnecessary  to  tnrabte  the  House  vitb  itaiA 
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mf  observations  on  this  case  after  the  full  exposition  which  has  been  made  of  it  by  my  noble 
and  learned  friends  who  have  preceded  me.  This  case  is  insisted  uptm  by  the  appellant  on  Uie 
fkle  derived  from  his  service  as  heir  male  in  general  of  James  Drummond.  Now,  I  think  tiiat 
■ervice  is  good  to  the  effect  of  establishing  the  propinquity  of  the  party  to  the  person  to  whom 
he  has  served.  I  do  not  thinly  that  in  this  action  we  can  deal  with  it  on  any  more  an&vourable 
footing,  because  he  having  gone  through  the  regular  course  of  procedure  to  obtain  the  service, 
it  Tould  not  do  for  us  to  raise  up,  or  to  listen  to  any  objections  raised  up,  which  might  have 
Mpped  the  progress  of  that  service  or  proved  an  impediment  to  the  investigation  in  regard  to 
that  service.  But  it  does  not  follow,  that  that  service  entitles  the  party  to  stand  in  the  position 
ef  maintaining,  that  he  has  got  an  estate,  or  a  right  to  an  estate  as  having  been  vested  in  the 
itreditas j'acais  of  James  Drummond.  He  may  be  served  heir  to  a  party  in  whom  there  was 
■0  such  estate.  And  one  question  is,  whether  it  appears  on  the  statement  of  the  party  himself, 
tn  the  record  here,  that  there  was  such  an  estate  in  James  Drummond  at  the  time  of  that  service. 
It  appears  to  me  very  ^in  that  there  was  not^  and  that  there  could  not  be  any  such  estate. 
fmes  Drunmtond  died  m  May  1746,  having  been  in  possession  of  the  estate,  havu^  had  a  title 
to  it,  and  having  been  infeft  in  it  The  estate  thm  devdvedf  according  to  the  destination  of 
(m  his  hcother  John.   John  nevor  made  up  a  title ;  he  had  only  the  right  of  apparacy. 

That  being  so^  At  next  question  whicD  arises  is — What  became  of  that  estate  which  had 
derotved  upon  John.  Jt^n  possessed  it  01^  in  apparency ;  but  John  was  attainted,  and  there- 
fen  I  apprehend,  that  by  John's  attainder,  imless  Uie  terms  of  the  deed  and  writs  under  which 
he  held  it  prevented  such  a  result,  the  estate  came  to  the  Crown,  albeit  John's  estate  was  Mtly  in 
^qarency.  The  law  is  laid  down  to  that  effect  by  all  the  authorities,  that  an  estate  held  in 
■pparency  is  forfeited  to  the  Crown  in  the  case  of  treason.  The  Crown  does  not  require  the 
heir  apparent  to  make  up  a  title.  He  is  in  a  position  to  make  up  a  tide  if  he  chooses,  bat  it  is 
aot  ncccs»ry  for  the  Crown  to  compel  him  to  do  so,  as  the  forfeiture  gives  a  title  to  the  Crown, 
I  npereminent  title. 

Then  the  estate  being  so  vested  in  the  Crown,  unless  the  terms  of  the  title  were  such  as 
imited  it  to  the  forfeiture,  the  next  question  comes  to  be,  whether,  the  estate  being  held  under 
1  deed  of  entail  containing  clauses  prohibitory,  irritant,  and  resolutive,  but  not  recorded,  the 
bifeitnre  carried  more  than  the  right  of  John  himself,  and  of  the  heirs  of  his  body.  He  had  no 
hm  of  bis  body,  and  therefore  it  becomes  a  question  of  the  right  of  John  himself. 

Nov  it  is  imdoabttd  and  unquestionable,  that  the  old  law  of  Scodand  was  this :  that  the  whole 
estate  of  a  traitor  was  forfeited,  ont  and  out,  to  the  Crown,  by  his  act  ftf  treason.  A  limitation 
vas  pot  upon  that  by  the  Act  ^  1690,  but  the  old  law  of  Scotland  was  clear,  and  all  the  authorities 
tntcnr,  that  nothing  can  be  more  clear  than  the  law  as  laid  down  by  a  very  eminent  writer.  Baron 
Home,  on  that  subject  That  is  an  unquestionable  position.  Then  what  has  altered  that  state 
ifthelaw?  TheActof  1690  has  done  so  m  certain  cases.  The  Acts  of  the  Scottish  Parliament 
altered  the  law  to  this  effect,  that  where  there  existed  an  estate  tailzie  duly  recorded,  the  traitor 
did  not  forfeit  more  than  his  own  estate.  But  undoubtedly  that  law  has  sustained  an  alteration 
by  the  Act  of  Anne.  The  measure  of  that  alteration  is  a  more  difficult  question.  It  is  said,  that 
b|r  the  judgment  pronounced  in  the  case  of  GordoK  of  Park  a  precedent  is  found  for  the  conten- 
tion DOW  raised,  that  John  Drummond  could  not  forfeit  anything  beyond  his  own  right  and  the 
tight  of  his  own  immediate  descendants;  and  that  the  decision  in  the  case  of  Gordon  of  Park 
ccH^  not  be  influenced  by  the  fact  of  the  entail  in  that  case  being  recorded.  But  here  there 
•as  a  ^lecies  of  tailzied  deed  containing  prohibitory,  irritant,  and  resolutive  clauses  which  was 
operative  among' heirs,  which  prevented  the  owner  of  the  estate  disposing  of  it  or  burdening  it 
vithout  the  liability  to  its  being  claimed  and  taken  possession  of  by  the  next  takers.  Undoubt- 
edly, in  systematic  treatises  on  the  Law  by  institution^  writers,  tailzies  are  divided  into  three 
daises,  as  was  pointed  out  by  the  learned  counsel  at  the  bar  ;  but,  on  the  whole  matter  with 
which  we  ate  here  dealing,  the  question  is,  what  is  to  limit  the  rights  of  the  parties,  and  what  is 
10  be  regarded  as  an  entailed  estate  ?  An  entailed  estate  in  ordinary  language,  even  in  very 
gneral  deeds,  means  an  estate  with  prohibitory,  irritant,  and  resolutive  clauses  duly  recorded. 
It  has  been  so  interpreted  inMeeds  of  trust,  where  parties  have  been  directed  to  acquire  property, 
and  to  entail  it  upon  a  certain  series  of  heirs.  It  implies  not  merely  a  deed  with  prohibitory, 
inritant,  and  resolutive  clauses,  but  a  deed  duly  recorded  to  make  it  effectual.  Then  the  fact 
being  here,  that  the  party  holds  the  estate  under  an  entail,  which  no  doubt,  as  between  heirs,  is 
cffeonal,  but  in  sach  a  condition  that  it  may  be  taken  away  from  those  heirs  by  his  acts,  by  his 
contracting  debt,  or  by  an  act  of  alienation,  it  is  certainly  not  within  the  protection  of  the  Act  of 
1690,  and  so  it  was  determined  in  the  case  of  Gordon  of  Park.  The  case  of  Gordon  of  Park 
must  have  been  so  decided,  because  in  that  case  the  entail  was  so  recorded.  Now  what  was 
the  course  taken  in  the  case  of  Gordon  of  Park?  The  Court  in  Scotland  had  applied  the  Act  of 
■691^  that  is  to  say,  they  had  decided  in  conformity  with  the  provisions  of  that  Act,  as  applicable 
to  the  descendants  or  relatives  of  Mr-  Gordon,  viz.  his  heirs.  But  the  judgment  in  the  House  of 
•Lonls  was  a  judgment  denying  such  effect  to  the  Act  of  1690^  and  holding  in  the  giren  circum- 
ttaaces,  that  sotwidistanding  that  Act  there  was  a  forfeiture  to  that  extent   Then  now  does  that 
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support  the  proposition,  that  where  there  is  an  unrecorded  entail  the  same  rule  must  apfJy  ?  Tho 
question  is,  how  far  the  rule  is  to  ofwrate  in  a  different  directioa.  I  think,  that  the  principle 
upon  which  the  judgment  was  prcmounced  in  the  case  of  Gordon  of  Park  would  lead  me  dii 
other  way. 

I  was  very  desirous  to  hear  the  views  which  were  entertained  by  my  noUe  and  learned  ^ioidi^ 
who  have  spoken  as  to  the  analog  between  the  English  entails  and  Scottish  entails,  especial^ 
when  unrecorded,  not  having  a  full  and  operative  emct  under  the  Act  of  169a   And  as  I  iiDd» 
sMod  the  principle  of  En^ish  law  in  that  respect  as  r^ards  the  effect  and  i^KratioB  of  eBti3%  | 
the  analt^y  does  not  hold  in  the  case  of  an  unrecorded  entail,  as  is  contended  for  on  die  puttt  ', 
the  appelant.   On  these  grounds  I  think,  that  the  service  which  the  appellant  has  ^a^A  \ 
cannot  give  him  a  title  to  insist  in  the  production  of  these  writs  and  titles. 

But  he  may  have  a  title  to  insist  on  other  grounds,  and  be  claims  to  have  such  a  title  to  inast ; 
He  says,  that  by  various  Statutes,  the  Forfeiting  Act,  the  Attainder,  the  Vesting  Act,  the  Annex* ; 
ing  Act,  the  Restoring  Act,  all  taken  together,  it  is  clear,  that  the  intention  of  the  Legislaturen% 
and  that  the  true  construction  of  the  Restoring  Act  was,  that  the  estate  shoold  be  restne^  oat ' 
merely  to  the  Earl  of  Perth  and  his  heirs  and  assigns  simply,  but  to  the  course  of  succesnn  dut 
was  pointed  out  by  the  previous  settlement  of  the  estate. 

So  far  as  the  argument  is  rested  upon  the  proposition,  that  the  forfeiture  could  not  carry  more 
than  the  right  which  was  in  John  Drummond,  I  have  already  disposed  of  it.   But  as  regndta 
right  under  the  Sututes  to  get  the  estate  upon  the  footing,  that  the  grant  to  Lord  Pertlii»« 
in  terms  within  the  power  of  the  Crown*  that  is  quite.a  different  contention  from  the  other.  A«d 
I  think  it  may  be  contended,  that  irrespecttvuy  of  the  (question  of  the  service  cairji^  die  .. 
kareditas  jacena  of  James  Drummond,  the  fact  of  his  having  established  his  rappiDqiiityBd  \ 
his  interest  mnild  give  him  a  title  to  insist  in  reference  to  this  view  of  the  case.   Tbece  mwmf 
instances  in  which  the  existence  of  the  inrerest  gives  a  title  to  insist,  if  it  be  so  thatibetne 
construction  of  the  Acts  of  Parliament  is  that  the  estate  should  have  been  given  to  Lord  Padi| 
and  to  the  heirs  male  in  conformity  with  the  original  investitore,  or  if  Lord  Perth  should  hne 
to  made  up  his  titles.    But,  in  the  first  place,  we  must  construe  the  Act  of  Parliament,  and  if  ibe  j 
Act  does  not  bear  that  construction,  and  if  that  is  not  the  true  meaning  of  the  grant  of  ; 
Crown,  then  I  think  it  will  require  some  other  p<)wer  to  get  rid  of  that  Act  of  Parliainait,ad 
to  get  at  this  result    Now  I  have  no  doubt  at  all,  seeing  that  the  forfeiture  was  completesid 
vested  all  right  to  this  estate  in  the  Crown,  that  the  Crown  by  the  Restoring  Act  had  arista  , 
restore  it  to  whomsoever  the  Act  directed  it  to  be  restored  to:   And  I  have  as  litde  doubt  as  U  : 
the  construction  of  that  Act — that  the  authority  given  to  the  Crown  was  a  direction  to  restoieit  : 
at  once  to  the  person  who  should  be  found  out  to  be  the  next  heir  male,  (f(v  tibere  was  a  iait  '■ 
who  was  the  then  next  heir  male,)  and  to  his  assigns  in  fee  simple. 

On  these  grounds  I  think  the  judgment  of  the  Court  bdow  was  correct,  and  that  this  ^ffA 
ought  to  be  dismissed  with  costs. 

Lord  Cairns. — My  Lords,  every  question  which  arises  in  this  case  has  been  so  fully  exhan^  ; 
by  the  opinions  delivered  by  my  noble  and  learned  friends,  that  I  do  not  propose  to  do  aiiydifli{ 
more  than  to  say,  that  I  concur  in  the  judgment  proposed. 

Interlocutors  affirmed,  and  appeal  dismissed  with  costs, 

.  AppelloHfs  Agents,  J.  &  J.  Tumbull,  W.S. ;  Connell  and  Hope,  Westminster.— :ff<ig*wMl*^ 
AjMHts.  Dundas  and  Wilson,  C.S. ;  Travers  Smith  and  De  Gex,  London ;  Loch  and  Madaunn, 
Westmmster. 


JUNE  as,  1871. 

Rev.  W.  Paul,  D.D.,  Appelant,  V.  James  Dyce  Nicol,  and  Others,  Respond. 

Tdnds— Vahiation— Old  Decreet— Parcel  ot  no  Parcel— Mora  Lands— a  proem  of  mtgrnat- 
aitoM  of  stipend  by  the  fmnister^  the  onus  is  upon  him  to  prove^  that  tiure  are  umal»dia»^ 
out  of  which  the  augmentation  may  be  Paid.  Where,  therefore.  P.,  the  minister,  aUegd,Att 
a  certain  moss  was  not  inciuded  in  a  valuation  of  1682,  such  moss  being  then  aperUneJiisj^ 
lands,  which  alone  were  valued,  and  failed  to  prove  this : — 

Held  (affirming  judgment).  That  the  decreet  must  be  taken  to  h^e  included  the  moss  inqn^^ 


^  See  previous  report  7  Macph.  967 :  39  Sc.  Jiu*.  417  :  41  Sc.  Jur.  628.  S.  C  9  Maqih.  U.  L 
121 :  43  Sc.  Jur.  428.      See  also  anttt  p.  1458. 
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[Argument]  1945 


The  pursuer  appealed  against  the  interlocutors  and  stated  in  his  printed  case  the  following 
easons  tor  reversing  the  interlocutors : — i.  Because  it  is  res  judicata  that  the  valuation  of  1682 
US  coined  to  the  special  subjects  enumerated  in  a  rental  produced  |by  the  pursuer,  as  these 
icre  possessed  b/  the  tenants  named  in  the  decree.  2.  Because  it  is  res  judicata  that,  of  the 
digects  so  enumerated,  Barclayhill,  Calsayend,  and  Meddens  were  not  valued  for  teind,  in  respect 
be  Commissioners  refused  to  include  them  in  the  valuation  on  the  ground,  that  they  yielded  only 
imoss  rent.  3.  Because  the  onus  rested  upon,  and  has  not  been  discharged  by,  the  respondents 
^proving,  that  the  portions  ofland  which  are  brought  into  question  in  this  appeal  formed  part  of  the 
■bjects  valued  by  the  decree  of  1682.  4.  Because  had  the  onus  rested  primarily  upon  the 
|ipellant,  he  has  adduced  evidence  sufficient  to  discharge  it,  or  at  least  to  shift  it  on  the  respondents. 
;  Because  the  appellant  has  proved  by  the  best  attainable  evidence^  viz.  a  plan  of  the  lands  and 
■iDoy  drawn  in  1783,  by  order  and  in  conformity  with  the  instructions  of  the  then  proprietors, 
ikat  was  the  position,  extent,  and  boundaries  of  the  valued  subjects.  6.  Because  Calsayend, 
was  excluded  firom  the  valuation  of  1682  on  the  ground,  that  it  yielded  only  a  moss  rent, 
int  be  held  to  be  co-extensive  with  the  Moss  of  Calsayepd,  and  cannot  be  limited  to  the  arable 
hrai  which  is  shewn  on  tiie  map  of  1783,  and  which  had  been  formed  out  of  a  small  portion  of 
he  said  moss.  7.  Because  it  plainly  results  from  the  proceedings  uf  the  Commissioners  in  the 
Qfaiatiott  and  from  the  terms  of  the  decree,  that  the  moss  lands  included  within  the  precincts  of 
he  barony  were  not  intended  to  be  and  were  not  valued  for  teind.  8.  Because  the  respondents 
km  failed  to  prove,  that  Redmyre  was,  in  1682,  part  of  the  lands  of  Badentoy  possessed  by 
EunesMowat,  and  the  appellant  has  shewn,  by  the  plan  of  1783,  that  it  lay  beyond  the  limits  of 
hdentoy,— distinct  from  that  subject,  and  other  valued  subjects,  and  because  it  is  therefore 
BTalnea  for  teind.  9.  Because  Bishopston  belonged  to  the  class  of  unvalued  moss  lands,  having 
keen,  in  1682,  described  as  a  brimtland  on  the  Hairmoss,  and  because  neither  it  nor  the  said 
Bunooss  was  referred  to  or  included  in  the  summons  or  decree  of  valuation.  10.  Because  the 
C^xmdents  hare  failed  to  prove,  that  it  formed  part  of  the  valued  feirms  of  Badentoy  or  Cookstoune 
possessed  by  the  Mowats,  and  the  appellant  has  adduced  sufficient  evidence  to  determine  its 

E'tioD,  extent,  and  boundaries  in  1783,  and  to  shew,  that  it  lay  beyond  the  ancient  limits  of 
entoy  and  Cookstoune,  and  was  separated  from  them  by  a  broad  and  deep  moss,  and  because 
I  is  unvalued  for  teind.  1 1.  Because  the  respondents  have  failed  to  prove,  that  the  other  moss 
Inls  above  referred  to,  which  are  delineated  on  the  plan  of  1783,  were  portinents  of  die  valued 
fnns,  or  were  possessed  by  the  tenants  of  those  farms,  at  the  date  or  the  valuation,  for  the 
fvpose  of  pasturage  or  otherwise,  and  because  these  moss  lands  are  thus  inferentially,  and  by 
^ontive  statement  on  the  face  of  the  decree,  unvalued  for  temd.  I2.  Because  the  appellant  is 
tttitled,  as  against  all  the  respondents,  to  the  whole  expenses  incurred  by  him  during,  and 
It  consequence  of,  his  litigation  with  them  in  the  Court  of  Session,  and  because  the  appellant 
iisot  liable  in  any  e^^nses  to  the  respondents. 

_  The  respondents  in  their  printed  case  stated  the  following  reasons  for  affirming  the 
■lerlocutors  : — i.  Because  the  appellant  has  not  proved,  that  the  lands  of  Calsayend,  mentioned 
in  the  decree  of  1682,  comprehended  any  other  or  greater  area  of  ground  than  that  marked 
"Caoseyend"  on  the  plan  of  1783,  and  in  particular  because  he  has  not  proved,  that  the  said 
bads  of  Calsayend  comprehended  the  lands  specified  in  bis  petition  of  appeal.  2.  Because  it  is 
established  by  (he  evidence,  that  the  said  "lands  of  Calsayend"  did  not  comprehend  any  other 
or  greater  area  than  that  marked  with  the  name  "  Causeyend  "  on  the  plan  of  1 783.  3.  Because 
Ac  appellant  has  not  established,  that  Bishopstown,  Redmyre,  and  uie  other  lands  mentioned 
■  his  ^tition  of  appeal  were  not  valued  by  the  decree  of  1682.  4.  Because  the  said  decree  )& 
Bot  limited  to  arable  lands,  but  includes  the  whole  lands  enumerated  in  the  rental,  with  thdr 

ridides  and  pertinents,  except  the  lands  i£  Barclayhill,  Calsayend,  and  Meddens.  5.  Because 
is  proved  by  the  evidence,  that  die  Hairmoss,  Bishopstown,  Redmyr^  and  the  other  lands 
n  question,  were  comprehended  within  the  decree  or  valuation  of  1082.  6.  Because  the 
istertocotor  of  4tb  February  1870  bears  to  have  been  and  was  in  fact  pronounced  of  consent,  and 
leParatimt  because  that  interlocutor  was  not  submitted  to  review  of  the  Inner  House.  7. 
wcause  the  judgments  of  the  Court  below  in  so  far  as  complained  of,  are  well  founded  both  in 
fact  and  in  law. 

The  previous  appeal  is  reported,  ante,  p.  1458  ;  L.  R.  i  Sc.  Ap.  127 :  $  Macph.  H.  L.  63. 

SirR.  Palmer  Q.C,  and  Anderson  Q.C.,  for  the  appellant. 

The  Lord  Advocate  (Young),  and  Forbes,  for  the  respondent. 
,  The  Lord  Chancellor,  after  fully  stating  the  facts  and  contentions,  said,  he  agreed  with  the 
^■^?aent  of  the  Lord  Justice  Clerk  in  the  Court  below,  and  that,  the  burden  of  proof  in  this  case 
fwag  on  the  appellant,  he  had  failed  to  establish  bis  case. 

Ix>RD  Chelmsford. — My  Lords,  I  agree  with  my  noble  and  learned  friend^  upon  this  short 
S^ottDd,  that  the  onus  of  proving,  that  there  were  unvalued  teinds  in  the  lonsh  lay  upon  the 
appellant,  the  minister,  and  that  be  has  fiul«l  to  give  sufficient  proof  upon  this  subject 

Now  that  the  burden  of  affirmative  proof  properly  lay  upon  hmi  appears  to  me  to  be  clear  from 
ue  nature  v£  the  proceeding  and  also  from  the  mterlociitors  which  nave  been  jwonounced.  Tlie 
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{>roceedmg  is  a  process  of  augmentation  and  modification,  and'the  Qniit  of  Teinds,  by  an  imo^ 
ocutor  of  the  ist  of  July  1863,  augmented  and  modified  the  stipead,  but  they  at  the  same  tine 
declared,  "  that  this  modificatioD  and  the  settlement  of  any  locality  thereof  shall  depend  vfoa  in 
being  shewn  to  the  Lord  Ordinary,  that  there  exists  a  fund  for  the  purpose."  Not  it  is  qoili 
clear,  that  the  minister  could  not  have  the  benefit  of  the  augmentation  unless  he  proved  i&m* 
atively,that  there  was  a  fund  out  of  which  it  could  be  obtained.  In  the  loth  and  1  lihcondescendan. 
of  his  revised  objections  (I  will  leave  the  14th  out  of  the  question)  he  states,  that  there  were  certm 
lands  (naming  them)  which  were  unvalued.  This  is  denied  by  the  heritors  ;  and  they  at  the 
same  time  contend,  that  he  is  estopped  from  averring  that  there  were  any  unvalued  laixls  h 
consequence  of  the  decree  of  valuation  of  1682. 

The  Court  of  Teinds,  by  the  interlocutors  of  1865,  "  Find,  that  the  teinds  of  the  lands  of 
Barclayhill,  Causeyend,  and  Meddens  mentioned  in  the  decree  are  not  valued  by  the  deuee: 
Find,  that  the  terms  of  the  said  decree  are  not  such  as  to  exclude  a  proof  on  inquiry  before  aaswc^ 
that  the  teinds  of  the  parcels  of  lands  mentioned  in  the  i  ith  article  of  the  condescendence  or  aaj 
of  them  are  unvalued."  And  they  remit  to  the  Lord  Ordinary  to  direct  such  inquiry  as  may  be 
rendered  necessary  by  this  interlocutctf. 

Now  this  innrlocutor  of  the  Court  of  Teinds  was  affirmed  by  this  Hous^  and  when  tlu  ax 
was  remitted  to  the  Lord  Ordinary  to  direct  such  inquiry  as  might  be  rendered  necessary  by  i^ 
the  question  was,  What  was  the  proof  and  inquiry  wnich  was  to  be  made  ?  It  was  vhtiber  v 
not  it  was  the  fact,  that  the  teinds  of  the  parcels  of  land  mentioned  in  the  iith  ccHidescaidaia 
are  unvalued.  Upon  whom  lay  the  affirmative  of  that  ?  Upon  the  person  who  avars  it  hns 
not  for  the  heritors  to  prove,  that  these  lands  had  been  valued,  but  it  was  for  the  minister  to  pron 
distinctly  under  this  interlocutor  that  the  lands  were  unvalued.  And  that  appears  to  banbcca 
the  construction  put  upon  this  interlocutor,  both  by  the  Lord  Ordinary  and  by  the  Court  of  Teinds 
afterwards  upon  the  interlocutor  which  is  appealed  from,  because  they  find  distinctiv,  "that  ihe 
objector  has  failed  to  prove  that  any  part  of  the  lands  of  Cookstown  or  of  the  barony  or  Poitletba 
other  than  the  lands  of  Meddens,  Barclayhill,  and  Calsayend  remain  unvalued.  Both  the 
Ordinary  and  the  Court  of  Teinds  have  put  the  same  construction  upon  the  interlocutor  "^j^ 
have  put,  namely,  that  the  proof  lay  upon  the  minister,  and  that  he  has  failed  to  give  such  ptodt 
I  entirely  agree  with  my  noble  and  learned  friend^  that  the  proof  has  failed,  and  that  beii^  »i  1 
think  it  unnecessary  to  travel  again  over  the  same  ground,  i  agree  with  him  entirely  m  tluokiBf 
that  this  interiocutor  ought  to  Iw  affirmed. 
Lord  Colonsay  concurred. 

Interlocutor  affirmed,  and  appeal  dismissed  with  costs, 

Appellaufs  Asents,  G.  M.  Paul,  W.S. ;  Martin  and  Leslie,  VfcsUxaa^.-^U^onAiUi 
Hillf  Rod,  and  Dmmmond,  W.S. ;  William  Robertson,  Westminster. 


JUNE  S3,  1871. 

The  City  of  Glasgow  Union  Railway  Co.,  Appdlanu^  v.  The  Caledowah 
Railway  Co..  Respondents, 

Itailway^Superfluous  Lands — Forfeiture  if  not  sold  within  time  limited— 8  and  9  Vict  c.  S 
120 — In  1851  A**  T.  RaUwt^  Co.  bought  ^private  contract  certain  lands  for  maioKgwMJ^ 
d^ots,  the  lands  not  bei»^  within  the  limits  of  deviation  of  their  special  Ad.  Afitrwem  «t 
con^any  sold  them  by  private  contract  in  1865  to  another  wn^anyy  hairii^,  in  /w«msa"4 
never  used  them  for  purposes  connected  with  the  railway. 

Held  (affirming  judgment),  That  the  lands  having  beenpurchased for  extraordineuypurpoitivmi' 
the  Railway  Clauses  Act,  §  38,  wer» not  superfluous  lands  within  the  Lands  Ctaaes  Ad^i 
andg  Vict.  19,  §  120,  which  had  become  fei/eited  to  the  adjoining  ownery  fy  reason  v*' 
having  been  sold  within  ten  years?- 

This  was  an  appeal  from  a  decision  of  the  Second  Division.  The  action  was  raised  bytbe 
Caledonian  Railway  Co.,  for  the  price  of  certain  lands  bought  by  the  City  of  Glasgow U»* 
Railway  Co.,  and  the  objection  raised  by  the  defenders  was,  that  the  title  was  invalid,  inasW* 

■  See  previous  report  7  Macph.  1073 :  41  Sc.  Jur.  541.     S.  C  L.  R.  2  Sc.  Ap.  160;  9 
H.L.  115;  43  Sc.  Jor.  429. 
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;  bads  were  superfluous  lands  within  the  meaning  of  the  Lands  Causes  Consolidation  Act, 
I9  Vict,  c.  19,  §  120,  and  not  having  been  sold  within  the  time  allowed  by  the  Statute  they 
— iously  to  the  sale  vested  in  the  adjoining  owner.   The  pursuers  replied,  that  the  lands 
n  originally  acquired  by  them  by  voluntary  agreement,  and  not  under  their  compulsory 
,  and  so  that  the  enactment  did  not  apply.  The  Seccmd  Division  decided  in  favour  of  the 
s,  whereupon  the  defenders  now  appealed. 
'R.  Palmer  Q.C,  and  H.  Uoyd  Q.C.,  for  the  appellants.— The  interlocutor  of  the  Court 
'  was  wrong.    The  lands  had  been  originally  acquired  by  the  Company  for  the  purposes  of 
r^wdal  Acts,  but  had  never  been  used  for  such  purposes  or  for  any  railway  purpose.  The 
^section  of  the  Lands  Clauses  Act  applied  to  all  lands  acquired  under  the  compulsory  powers, 
~'  be  superfluous  lands.   That  these  were  superfluous  is  clear  from  their  never  having  been 
any  purpose  connected  with  the  railway  for  the  fifteen  years  since  they  were  purchased 
I  Sir  John  ManrelL    It  is  not  enough  to  say,  that  the  lands  might  at  some  future  time  be 
I  The  test  is,  whether  they  have  been  required  within  the  ten  years.   It  is  immaterial 
'  they  were  originally  acquired  by  compulsion  or  private  contract,  if  they  were  within  the 
of  deviation,  and  might  nave  been  compulsorily  acquired,  which  was  the  present  case, 
[cannot  be  treated  as  having  been  acquired  for  extraordinary  purposes,  under  §  38  of 
b.;i_jy  Clauses  Act,  for  that  power  only  applies  to  lands  which  are  beyond  the  limits  of 
It  is  not  alleged  on  the  record,  that  these  lands  were  acquired  for  extraordinary 

Lord  Advocate  (Young),  and  Cotton  Q.C.,  for  the  respondents. — The  interlocutor  was 
These  lands  were  acquired  originally  for  extraordinary  purposes  Sy  the  respondents* 
essors,  the  General  Terminus  andGla^w  Harbour  Railway  Cd^  in  1851.  This  is  alleged 
record.   The  lands  wore  acquired  by  voluntary  purchase  for  mineral  depots,  and  the 
Co.  could  not  have  taken  tbese  lands  by  compulsion^  being  beyond  the  limits  of 
If  so,  then  the  120th  section,  as  to  superfluous  lands,  is  inaj^cable.   lliat  section 
lies  to  lands  aojuired,  or  which  nught  have  oeen  acquired,  oy  com^sim.  It  would  defeat 
rt  of  the  Acts,  if  the  land  required  for  extraordinary  purposes  ccnild  not  be  kept  in  hand 
ly  coaq)anie8  for  the  extension  of  stations  and  other  useful  purposes.   In  point  of  fact 
|laads  were  not  stqierfluous,  and  would  have  been  adopted  but  fer  temporary  want  of  funds. 

Cur.  adz:  vuH, 

Bro  Chancellor  Hatherley. — My  Lords,  the  question  which  arises  in  this  case  is  with' 
ace  to  the  sale  of  a  certain  portion  of  land  by  the  respondents,  the  Caledonian  Railway 
ay,  to  the  City  of  Glasgow  Union  Railway  Company,  which  sale  was  under  compulsory 
possessed  by  the  City  of  Glasgow  Union  Railway  Company,  who  gave  notice  to  the 
aian  Railway  Company  of  their  intention  to  purchase  the  land.  That  notice  having  been 
,an  arbitration  was  held  with  reference  to  the  price  to  be  paid  {as  the  land.  Several  portions 
'  woe  taken,  and  the  portion  of  land  in  respect  of  which  the  present  controversy  arises 
tion  consisting  of  12,000  and  odd  square  yards,  for  which  a  very  large  price  was  given, 
y,  £1 2,00a 

e  is  no  question  in  dispute  about  the  precise  title  to  the  land  other  than  this :  The 
liaa  Railway  Company,  beyond  all  dispute,  acquired  the  land,  and  are  able  to  make  a 
Ititle  to  sell  it,  unless  the  land,  by  reason  of  its  not  having  been  used  for  railway  purposes, 
«w  bnng  sold  as  not  being  used  any  -longer  by  the  Caledonian  Company  for  railway 
'"'S,  is  to  be  treated  as  superfluous  land,  and  the  question  is,  whether  or  not  it  is  land  in 
of  which  the  property  should  be  dealt  with  in  the  mode  prescribed  by  the  iT/alQx  section 
Lands  Clauses  (Scotland)  Act,  wiiich  is  jvecisely  similar  to  the  En^ish  one,  except  in 
1  to  the  numbering  of  the  clauses. 

'  I20th  section  of  the  Lands  Clauses  Consolidation  (Scotland)  Act  requires,  that  "Within 
Bcribed  period,  or  if  no  period  be  prescribed,  within  ten  years  after  the  expiration  of  the 
iicuted  by  the  special  Act  for  the  completion  of  the  works,  the  promoters  of  the  undertaking 
^absolutely  sell  and  dispose  of  all  such  superfluous  lands  in  such  manner  as  they  may  deem 
'  advantageous,  and  apply  the  purchase  money  arising  from  such  sales  to  the  purposes  of 
(Kial  Act,and  in  default  Uiereof  all  such  superfluous  lands  remaining  unsold  at  the  expiration 
''ipmod  shall  thereupon  vest  in  and  become  the  property  of  the  owners  of  tfae  lands  adjoining 
>  n  proportion  to  the  extent  of  their  lands  respectively  adjoining  the  same."  The  contro- 
}  niwd  the  appellants  is  this :  They  say,  we  are  not  unwilling  to  pay  Uie  price  for  tha 
[inrided  we  can  acquire  a  good  title  thereto^  but  the  operation  (tf  this  clause  upon  the  laiul 
^'  lioa  will  have  the  effect  at  passing  the  title  to  the  land  to  the  owner  of  the  lands  adjoining 
I  under  the  120th  section, 

'  this  section  has  received  its  construction  on  several  occasions  in  our  Courts,  and  one  of 
iMstcases  was  a  case  which  came  bef(»-e  the  Court  of  Exchequer  Chamber,  and  which  was 
JA  before  ns  and  relied  upon  a  good  deal ;  but  I  do  not  think  your  Lordships  will  find  diat 
\mn  aojr  special  ^[4tcation  to  the  case  iu>w  before  you.   In  that  case  tu  pomt  that  was 
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determined  vas  this  :  that  vhen  once  this  forfeiture  (for  it  is  a  forfeiture)  had  accrued  apontbe 
disposition  of  the  lands,  by  the  non-user  by  the  railway  company  of  their  powers,  at  the  tenmnatna 
of  tne  period  fixed  for  that  purpose,  such  forfeiture  should  vest  them  in  the  owners  of  the  adjoining 
lands,  whoever  they  might  be.    The  title  of  the  company  is  displaced,  and  the  re\*iral  M  tbfe 
powers  of  the  company,  or  the  giving  to  them  of  fresh  powers  by  a  new  Act  of  Parliament,  vaii 
not  have  the  effect  of  displacing  the  title  which  had  been  so  acquired  by  the  owners  of  the  adjotmnf 
lands,  and  the  company  must  take  therefore  any  revival  of  their  powers  by  a  new  Act  Ot  Parlianut 
subject  to  the  condition  of  their  losing  all  title  to  the  land  whicb  the^had  formerly  acquiied,tliilt 
land  remaining  vested  in  the  persons  who  were  the  owners  of  the  adjoining  property  mta  vhm  i 
it  had  been  taken,  and  from  wnom  after  the  forfeitttre  it  could  not  be  displ^c^  bat  by  t  rennici 
Act    Rut  nothing,  I  think,  turns  in  reality  upon  this  point,  although  it  was  very  much  disausEl; 
be^%  your  Lordships,  because  in  reality  the  case  turns  upon  the  point  which  was  discussed 
in  argument  before  the  learned  Judges  in  the  Court  below  ;  and  in  their  view  of  that  pnu  i 
entirely  concur,  namely,  that  if  the  land  be  taken  for  the  general  purposes  of  the  raiIva]r,D(itftr 
the  purposes  of  making  the  railway  itself,  bat  for  the  purpose  of  giving  accommodation, 
respect  to  which  there  was  particular  provision  made  either  in  the  special  Act  or  in  the  goenl 
Act  of  Parliament,  that  land  is  not  within  the  category  of  lands  to  be  dealt  with  under  the  laxli 
section.  That  is  the  short  point  upon  which  I  think  this  case  really  turns :  we  shall  see  prescodf 
whether  the  facts  of  this  case  apply  to  it-    Now  in  the  case  before  us,  extracts  are  giraftian 
various  Acts  of  Parliament,  and  they  are  correctly  extracted  as  1  have  had  occasion  to  ascenai^ 
and  by  the  Lands  Clauses  Consolidation  (Scotland)  Act,  which  was  passed  in  1845,  itbmacxd 
by  §  12,  that  "In  case  the  promoters  of  the  undertaking  shall  be  empowered  bytbespcoil 
Act  to  purchase  lands  for  extraordinary  purposes,  it  shall  be  lawful  for  all  parries  who^  undodie  , 
provisions  herein  before  contained,  would  be  enabled  to  sell,  feu,  and  convey  lands,  to  sdl,fai,  ■ 
and  convey  the  lands  so  authorized  to  be  purchased  for  extraordinary  purposes."  Then  the  i]A  > 
section  is,  "  It  shall  be  lawful  for  the  promoters  of  the  undertaking  to  sell  the  lands  whicfa  tier  , 
shall  have  so  acquired  for  extraordinary  purposes,  or  any  part  thereof,  in  sacb  manner  and  W  j 
such  considerations  and  to  such  persons  as  the  promoters  of  the  undertaking  may  think  fit,  aid  i 
again  to  purchase  other  lands  for  the  like  purpose,  and  afterwards  sell  the  same,  and  so  fna  | 
time  to  time,  but  the  total  quantity  of  land  to  be  held  at  any  one  time  by  the  promoters  of  Ac  1 
undertaking  for  the  purposes  aforesaid  shall  not  exceed  the  prescribed  quantity.' 

Now  these  being  the  sections  with  respect  to  lands  so  purchased,  we  find,  that  there  is  iioIlui(  ; 
said  there  as  to  any  necessity  for  selling  the  land  within  a  given  time  ;  on  the  contrary,  tboe 
lands  may  be  sold  and  disposed  of  from  time  to  time,  and  other  lands  may  be  bought  There  b  j 
nothing  said  there  about  their  vesting  in  the  adjoining  proprietors,  nor  is  there  an)!}!!!^  said  j 
about  that  which  appears  in  another  clause,  namely,  that  there  shall  be  a  right  of  preempbot  ! 
given  to  the  owners  of  the  adjoining  lands  in  respect  of  the  property  which  was  about  to  be  j 
disposed  of.    None  of  those  requisites  appear  to  apply  to  lands  purchased  for  extraordinai; 
purposes.    But  they  may  be  sold  from  time  to  time,  and  if  so  sold  the  company  are  esaltied  t*  ; 
purchase  other  lands  for  like  uses.    Your  Lordships  will  see  at  once  that  there  may  be  my 
reasonable  grounds  for  drawing  that  distinction.   With  respect  to  lands  taken  compohoiily&ta 
the  proprietor,  nothing  can  be  more  just  and  reasonable  than  this,  that  if  the  works  be  abandoned 
or  if,  fuoad  those  lands,  they  be  abandoned,  nothing  can  be  more  rig^t  or  just  than  that  dwee 
lands  so  compulsorily  taken  should  revert  to  the  persons  from  whom  they  had  been  so  taken. 
The  payment  for  them  might  be  a  question  for  an  arbitrator :  that  I  do  not  go  into,  but  tbai  m 
some  shap>e  the  persons  who  have  had  their  lands  taken  away  from  them  compulsorily  for  a 
particular  purpose  should,  if  that  purpose  fails,  be  entitled  to  have  those  lands  again  ^*ested  in 
them,  is  right  and  reasonable.    But  these  lands  which  are  required  for  extraordinary  puiposn 
are  lands  which  are  only  taken  with  the  goodwill  of  the  proprietor ;  and  the  caHy  power  vhidi  is 
given  by  the  Act  with  respect  to  them  is,  not  a  special  power  given  to  the  railway  company  to 
purchase  compulsorily,  but  a  power  given  to  all  persons  holding  a  limited  interest  to  part  viA 
their  interest  in  that  property,  when  it  is  wanted  for  the  extraordinary  purposes  of  the  railwi- 
But  still  it  is  done  by  a  voluntary  agreement,  and  nothing  can  be  forcibly  taken  from  the  fft^ 
prietors  for  that  purpose.    On  the  other  band,  with  reference  to  the  character  of  the  '"^^ 
the  railway  itself,  it  seems  to  me  to  be  very  reasonable,  that  there  should  be  a  definite  tinKwUM 
which  it  should  be  ascertained  whether  or  not  the  railway  can  be  properly  carried  into  c''**^ 
is  not  to  be  suspended  for  an  indefinite  time  over  the  heads  of  the  proprietiu^  And  accoidd^ 
there  is  a  term  given,  I  think  of  three  or  four  years,  for  the  purchase  of  the  land,  and  of  fin  * 
six  years  for  the  completion  of  the  works,  and  within  that  time  the  proprietors  of  the  land  >R  v 
be  informed  whether  their  lands  are  to  be  taken  from  them  or  not.   And  vitbin  that  tiRK  1k 
railway  company  should  know  to  what  extent  they  can  reasonably  expect  to  be  able  to  canyoo 
their  works.    It  is  without  any  quesrion  that  they  should  know  their  own  minds  by  that  tone. 
But  with  regard  to  the  additional  extraordinary  purposes  the  case  is  different.  Those  P""^'^ 
are  ddRoed  m  one  of  the  clauses  of  the  Railway  Clauses  Consolidation  (Scotlimd)  Act,  >^5|™~ 
says,  dtat  these  extraordinary  purposes  shall  be  "for  the  purpose  of  makiif  awl  p^rm 
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stations,  yards,  whar^  and  places  for  the  accommodatiiMi  of  passengers,  and  for 
I,  depositing,  and  loading  or  wiloading  goods,'*  and  so  on.    Of  course  we  all  know  that 
of  circumstances  may  from  time  to  time  arise  in  the  course  of  the  next  hundred  years 
which  may  render  it  necessary  that  further  accommodation  should  be  provided ;  and 
\  it  would  be  contrary  to  all  good  sense  to  hold,  that  this  clause  was  a  clause  which  was 
it  within  any  definite  period,  and  not  a  clause  which  could  be  exercised  voluntarily  with 
,  to  Chose  things  which  they  might  wish  to  secure  as  occasion  required. 
'■  only  argument  against  that  construction  which  appeared  to  me  to  have  any  apparent  force 
IS  a  clause  in  the  Act  which  was  mentioned  in  the  argument,  and  which  is  a  very  well  known 
namely,  that  when  the  time  has  expired  for  the  completion  of  the  works,  the  powers  of  the 
all  cease  as  to  all  works  which  are  not  completed.   Then  in  the  definition  of  works,  it  is 
|diat  works  shall  include  railway  stations,  and  so  on.    But  t  think  that  clause  must  be  read 
1  reasonable  construction.    In  all  these  clauses  the  meaning  of  the  words  is  carefully  defined, 
\  apprehend  it  would  be  supplied  if  it  were  not  so.    The  clause  is  to  be  taken  with  reference 
sense  and  context  of  the  Act.    Now  it  would  be  utterly  beyond  all  common  sense  and 
I  to  say,  that,  when  fresh  powers  are  given  for  acquiring  land  for  these  extra  works,  which 
lae  seUing  certain  portions  of  land,  and  buying  other  lands  for  the  same  poiposes,  all  those 
be  said  to  ceas^  not  only  with  regard  to  portions  of  railway  which  have  never  been 
ted«  and  for  which,  of  course,  no  accommodation  would  be  wanted,  tnit  also  as  regarded 
.y  which  is  already  constructed,  and  which  would  require  further  accommodation.  I 
It  would  not  be  the  true  and  reasonable  construction  of  ^e  Act. 
i  then,  when  you  turn  to  the  special  Act,  which  is  before  us  in  this  case,  there  were  special 
which  the  Terminus  Railway  Company  at  Glasgow  was  authorized  to  buy  lan^  first 
extent  of  30  acres,  and  afterwards  20  acres  more,  making  altogether  50  acres,  which 
lent  considered  might  properly  be  wanted  for  the  purposes  of  this  railway.    The  circum- 
which  occurred  were  these  :  The  Terminus  Company  bought  the  land  in  question.  The 
Railway  was  bought  by  the  Caledonian  Company,  and  the  Caledonian  Company  became 
ssed  of  this  land  ;  and  being  so  possessed  of  this  land,  the  appellants,  the  City  of  Glasgow 
Railway  Company,  were  authorized  to  buy  the  land,  including  this  portion  which  had  iKen 
by  the  Caledonian  Railway  Company.   There  was  a  sort  of  bargain  made  (which  has 
at  all  to  do  with  the  merits  of  the  case)  by  which  the  appellant  company  did  not  take  all 
■  authorized  to  take  under  the  powers  of  its  Act,  because  it  was  inconvenient  to  both 
that  it  should  do  so,  but  an  arrangement  was  entered  into,  by  which  the  respon<knt 
,  agreed  to  handoverpartof  this  land  to  the  appellant  company.   But  that  being  so,  one 
which  had  been  raised  is  this  :  They  say,  You  never  wanted  this  land      die  purposes  of 
ray  company  at  all    Upon  that  ground  the  Lord  Ordmary  proceeded,  and  gave  his 

I,  which  upon  a  reclaiming  note  was  varied  by  the  Court  of  Session.   The  opinion  of  the 
^Ordinary  was,  that  the  City  of  Glasgow  Terminus  Company  h:^  never  wanted  this  land, 
'd.  You  have  acquired  it  a  long  time  since,  and  up  to  this  time  you  have  not  used  it.  You 
;  say  whether  you  are  going  to  use  it  or  not,  and  indeed  you  have  let  a  portion  of  it  for  a 
eld.    Now  I  apprehend,  if  there  be  one  thing  clearer  than  another,  it  is  the  decision  of  your 
ips  in  the  case  of  Brown  v.  Tk£  Stockton  and  Darlington  Railway  Company^  9  H.  L.  C. 

it  tbe  engineers  of  a  railway  line,  acting  bond  fide,  are  to  be  taken  as  conclusive  judges  of 
or  what  is  not  necessary  for  the  purposes  of  the  company.    And  in  this  case  the 
lation  being  wanted  for  a  large  city  like  Glasgow,  and  it  not  being  possible  to  foresee 
I  moment  the  whole  extent  of  the  accommodation  which  mi^ht  be  wanted,  but  it  being  easy 
greater  accommodation  might  be  wanted,  I  apprehend  tt  is  not  an  incorrect  or  improper 
tion  of  tbe  Act  to  say,  that  they  may  make  a  reasonable  and  proper  estimate  of  the 
it  their  prospectire  traffic,  and  that  th«  are  not  positively  obliged  to  have  recourse  to 
inctmvenient  mode  of  procedure,  in  a  juace  like  Glasgow,  namely,  to  purchase  a  bit  of 
and  when  they  have  improved  the  propoty  all  round  that  land,  by  lu-ingmg  traffic  to  that 
»€if  property,  to  purchase  the  next  bit  at  an  enhanced  price,  and  so  to  go  on  purchasing  bit 
^  ~t  an  enormous  price  instead  of  purchasing  the  whole  at  one  time,  uid  then  using  it  Ux 
ig  the  required  accommodation  ^om  time  to  time  as  it  is  wanted.    I  apprehend,  that  the 
ion  upon  this  subject  has  been  wise,  in  that  it  has  provided,  that  they  may  acquire  from  time 
:  not  more  than  fifty  acres  at  once,  and  that  they  may  from  time  to  time  sell  uat  which  they 
want  in  one  place,  in  order  that  they  may  purchase  that  which  they  do  want  in  another, 
r,  I  apprehend,  that  the  question  which  has  been  raised  upon  the  terra  "  superfiuous  land  '* 
not  arise  in  this  case,  because  I  bold  this  land  ought  to  be  exempt  ixam  that  i3oth 
altogether.    If  it  were  necessary  to  determine  the  question  whether  these  lands  were 
lands  or  not,  I  should  say,  that  the  fact  of  their  being  used  for  a  Inickfiekl,  until  the 
rhen  they  would  be  required  for  railway  purposes,  would  not  render  them  supCTfluous  in 
~  use  applicable  to  this  subject  matter. 

than  that :  it  was  said  in  aigument,  that  the  very  fiict  of  their  selling  the  lands  shews 
\  lo  be  stq>er0uott3.  But  it  would  1m  a  most  extraordinary  construction  of  this  Act  to  say,  that,' 
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when  the  Legislature  thinks  proper  to  authorize  the  Act  of  the  Caledonian  Railway  Companrbf 
which  they  have  compulsory  power  for  taking  land,  and  when  the  Glasgow  City  Uni<Hi  Railway  Com- ; 
pany  obtain  compulsory  powers  of  taking  the  Caledonian  Company's  land,  that  then  the  Cal^oniuj 
Company  must  tie  held  not  to  want  the  land  which  the  other  company  can  compulsorily  take  iiaa 
them,  and  that  because  they  do  not  want  it,  it  should  be  held  to  r^rt  to  the  pro[xieton.  In 
seems  to  me,  that  that  would  be  a  confusion  of  ideas  which  could  introduce  nothing  but  misdiin 
into  the  interpretation  of  this  Act,  which  was  intended  to  ^ve  a  large  and  wide  scope  tar| 
providing  the  accommodation  required  for  the  public,  and  to  allow  them  to  parch^  what  nut 
wanted  ^om  time  to  time,  and  to  sell  from  time  to  time.  I  concede  the  argiunent,  that  the  tiotf 
had  expired,  by  which,  if  the  property  had  been  acquired  under  the  ladth  clause,  it  woddhns 
been  fwfeitm  to  the  appellant  company ;  but  I  cannot  agree  that  this  land  is  suhjea  to  Ae 
operation  <tf  that  clause.  ^ 
There  is  one  other  point  which  I  should  notice  with  respect  to  the  limits  of  deviatioii.  Ith» 
been  pressed  upon  us  very  much,  that  the  1 20th  clause  appUes  to  all  lands  within  the  limiis  sf 
deviation  which  could  have  been  taken  by  the  railway  company  cimqnilsorily.   I  thmk  tbere  hn 
great  fallacy  in  that  ai^^ument    If  they  were  taken  not  compulsorily  under  the  Act  for  the  forpom 
of  construction  of  the  railway,  but  were  taken  afterwards  forextraordinary  purposes,  for  enh^nig' 
the  stations  and  so  forth,  then  they  are  lands  which,  having  been  within  the  limits,  coaMat  one  ! 
time  have  been  taken,  but  which  could  not  be  taken  when  once  the  company  had  detenuscd  to  j 
set  out  their  line  in  a  different  direction,  and  they  are  Uke  all  other  lands  in  the  market,  open  a 
the  company  to  go  and  make  a  bargain  with  the  owner.  The  owner  is  willing  to  make  a  biigvc ; 
he  knows  that  his  lands  are  not  to  be  taken  compulsorily ;  he  is  out  of  all  danger  in  tespcctef 
that,  but  he  enters  into  a  bargain  with  reference  to  his  lands  Uke  any  other  persoo.  It  b  a 
voluntary  bargain  with  the  company,  who  desire  to  purchase  tht  lands  for  these  extrwdHtj 
purposes. 

Upon  these  grounds  I  hxMf  and  I  trust  your  Lordships  will  hold,  that  die  Court  of  SeaaBtM 
come  to  a  rig^t  conclusion,  and  that  this  a^^ieal  should  be  dismissed  viOi  costs. 

Lord  Westbury.— My  Lords,  1  have  very  few  words  to  add  to  what  has  been  said  14 
noble  and  learned  friend  on  the  woolsack.   Two  sets  of  powers  are  given  1^  the  RailmTiAci 
to  a  railway  company — one,  a  set  of  compulsory  powers,  by  which,  with  regard  to  lands  ^ 
within  the  limits  of  deviation  they  may  compel  unwilling  proprietors,  and  enable  inconqiadt 
proprietors  to  part  with  their  lands ;  and  another  set,  by  which  they  are  left  to  acquire  lands 
private  treaty  and  agreement,  in  the  same  manner  in  which  any  ordinary  person  may  acquire 
It  was  quite  fit  and  reasonable  that  a  different  destination  should  be  given  to  lands  acquired  ddM 
these  separate  powers,  provided  the  lands  were  not  required  for  the  railway.   Accwdin^  « 
naturally  expect  that  lands  included  within  the  limits  of  deviation,  and  taken  by  compulM] 
powers,  should,  if  not  wanted  for  the  railway,  be  restored  to  the  proprietors  from  whom  diey  «n 
perforce  taken.   The  difTerence  between  the  two  cases  is  plain  from  the  nature  of  thething,! 
well  as  from  the  contrast  between  the  powers  of  disposal  given  with  respect  to  lands  acqnin 
compulsorily  by  virtue  of  the  Act,  and  the  powers  which  are  extended  to  lands  acquired  Bj 
purchase.    The  company  is  left  to  deal  with  the  lands  which  they  have  acquired  by  priralB 
treaty,  in  like  manner  as  any  other  ordinary  proprietor  might  do.   They  arc  limited  ^  respect 
to  these  lands  in  point  of  quantity,  but  by  the  12th  and  13th  clauses  ttf  ^  Lands  QuM 
Consolidation  (Scotland)  Act  they  are  left  at  liberty  to  sell  those  lands  firom  time  to  time  and  t» 
ac()uire  odier  lands.   Tlie  whole  contest,  therefore,  that  these  luida,  which  were  aapind 
private  treaty,  became  1^  disuse  and  lapse  of  time  superfluous  lands  wiAin  the  meaning  clA* 
i2oth  section,  is  a  mere  mistake.   The  lands  that  come  within  the  meaning  of  the  laodiaccSH* 
are  not  lands  acquired  by  private  agreement.   The  contrast  between  the  13th  sectioBaad  ^ 
j2oth  section  proves  that,  I  think,  beyond  the  possibility  of  doubt 

There  is  only  one  point  on  whicl^  for  some  little  time,  I  felt  some  difficulty.  It 
whether  a  small  portion  of  the  1 2,000  yards  in  question  being  within  the  limits  of  deriaticB  cms 
be  regarded  as  acquired  by  private  treaty.  I  think  that  is  effectually  removed  when  yon  coDsidiC . 
the  fact,  that  dc  facto  the  lands  were  not  bought  by  the  company  by  private  treaty  until  after^ 
compulsory  powers  had  expired ;  and  I  have  no  difficulty  in  holding,  that  the  power  of  baying  bid 
by  private  contract  will  include  lands  lying  within  the  limits  of  deviation  after  the  cMOpolstiT  ! 
powers  of  taking  those  lands  have  come  to  a  terminauon.  I 

It  will  be  a  satisfaction  to  the  appellant  company  to  feel,  that  by  the  decision  of  your  LwUi^  i 
House  they  get  a  good  title,  and  in  return  fw  the  benefit  they  so  get  they  must  pay  the  ceitf^  . 
this  appeaL 

Lord  Colonsay. — My  Lords,  I  am  entirely  of  the  same  opinion. 

InUrlocu^  affirmed,  emd  t^petU  Msmisstd  with  casts. 

AJpeUaxt^  Agmts^  M'Grigor,  Stevoison,  and  Fleming,  Glasgow  ;  Murray,  Beith,  and  MnVr 
W.S. ;  Martin  and  Leslie,  Westminster.— A-j^Jfrn^^JW^  Agents^  Hope  and  Maekay,  W-Si 
Grahames-and  Wardlaw,  Westminster. 
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US.  Elizabeth  Honeyman  Gillespie  and  Husband,  Appellants^  v.  James 
RusSEL  AND  Son,  jRespondenis;  et  6  contra. 

ise— Boundaries — Mines — Working  Minerals  near  Mansion  house  and  Garden — A  mitural 
tetf  prohibited  the  lessee  Jrom  working  the  mines  within  a  ceriaiH  mimier  of  yards  from  the 
mnsUm  house,  also  from  the  offices,  also  from  the  garden,  alwfrvm  any  o/the  steadings. 
U>  (partly  reversing  judgment),  That  the  line  was  to  is  measured  (i)  not  from  the  exterior 
^per  wall  of  the  mmtsuu  house  andojices^  butfrvm  the  outside  of  the  foundation  of  the  walls 
mderground;  (2)  that  the  kiUhen  court,  though  unroofed,  was  part  of  the  mansion-houses 
1^  that  the  gio'den  was  to  he  deemed  that  part  enclosed  within  the  walls;  (4)  that  the  offices 
nf  not  include  a  dovecot  in  an  adjoining  field,  nor  a  Pond,  nor  more  of  the  courtyard  than  was 
trictiy  enclosed  between  the  stabU  buttings  on  the  three  sides  of  a  quadrangle,  and  therefore, 
Unot  include  a  triangular  wntinuation  of  the  yard  which  piroje^ed  beyond  the  buildss^s^ 
'iuqaadrni^le.^ 

This  vas  an  appeal  from  a  decision  of  the  First  Division  of  the  Court  of  Session.  An  action 
dedarator  was  raised  in  1866,  at  the  instance  of  Messrs.  Russel,  against  Mrs.  Gillespie  and 
rtMnd,to  have  it  declared,  that  the  minerals  under  and  round  the  mansion  house  and  offices  of 
ibanehill,  and  the  steadings  on  the  estate  reserved  to  them  under  missives  of  agreement  for  a 
He  of  the  coat  and  ironstone  in  the  lands  of  Torbanehill,  and  of  a  minute  of  agreement  with 
■leoce  thereto,  were  contained  within  certain  limits  and  boundaries.  In  1850  the  agreement 
laieue  was  entered  into  between  Mrs.  Gillespie  on  the  one  part  and  Messrs.  Russel,  whereby 
bse  was  granted  of  the  whole  coal,  iron^one,  iron  ore,  limestone,  and  fireclay  in  the  lands  of 
iMiuiehill  for  25  years.  One  of  the  daases  provided,  that  the  lessees  should  not  erect  engines 
ll^  pits  nor  carry  on  any  opnations  on  the  surface  dt  the  ground  nearer  than  300  yards 
py  direction  from  TorbanehUl  Houses  nor  nearer  to  the  offices  attached  to  die  said  mansion 
pe  than  30  yards,  and  no  undemtmnd  working  should  be  carried  nearer  to  the  mansion  than 
mrda,  nor  nearer  to  the  said  oflSces  or  garden  than  30  yards,  nor  nearer  to  any  of  the  steadings 
fie  estate  than  20  yards,  without  the  consent  in  writing  of  the  proprietor.  ,  The  gvden  of 
nsaehiU  was  surrounded  by  a  wall,  and  this  wall  was  surrounded  by  a  belt  of  plantation  about 
Ns  Yi  feet  wide,  planted  widi  forest  trees.  The  offices  consisted  of  a  dwelling  house  and  fxtm 
fUngs.  Near  the  offices  was  a  horse  pond.  In  a  field  there  was  a  dovecot  standing  by  itself, 
d^nt  about  300  feet  from  the  offices.  The  parties  had  disputed  as  to  the  mode  of  settling 
Ittt  measurements.  One  dispute  was,  whether  the  line  was  to  commence  from  the  outer  wall  of 
jlouDsion  house,  or  the  foundations  of  the  wall.  Another  dispute  was  where  the  outer  line  of 
It  icvdcQ  ended  ;  whether  it  included  the  belt  of  plantation  surrounding  it,  or  included  the 
<rf  the  wall  and  a  footpath  surrounding  it,  or  extended  merely  to  the  garden  wall  itself.  A 
M  question  was,  whether  the  dovecot  and  pond  were  included  in  the  offices.  The  Lord  Ordinary, 
hfr  allowing  a  proof,  made  an  interlocutor  in  favour  of  the  pursuers,  but  the  First  Division 
fcsUed  that  interlocutor,  and  they  found  as  follows (i)  That  the  reserved  minerals  were 
100  yards,  to  be  measured,  from  the  exterior  walls  of  the  house  viuUe  aboreground,  and 
M  fan  die  outside  of  the  foundation  of  the  walls  underground,  and  including  within  the  iralb 
f  tte  mansion  bouse,  the  walls  ctf  the  kitchen  court,  containn^  snuD  offices  partly  roofed  and 
Mly  unroofed.  (2)  The  30  yards  fnmi  the  (^Scet  were  to  be  measured  from  the  exterior  walls 
me  above  ground,  tnit  including  the  offices  and  the  stable  court  attached  thereto.  (3)  The  ao 
tads  from  the  garden  were  to  be  measnred  from  the  exterior  wall  as  seen  above  ground.  (4.} 
yards  from  the  steadings  mre  to  be  measured  from  the  exterior  waUs  of  Oe  raildings  as 
M  above  ground.  The  court  held  further,  that  the  pond  and  dovecot  were  not  included  in  the 
Cces  or  steadings. 

Both  parties  appealed  ^inst  different  parts  of  the  interlocutor. 

^Sir  R,  Palmer  Q.C.,  and  Cotton  Q.C.,  for  the  appellants,  Mrs.  Gillespie  and  husband. — ^The 
Jxn  below  ought  to  have  measured  the  30  yards  from  the  garden,  by  commencing  at  the  hedge 
■d  (ttch  wWcb  constitute  the  exterior  fence  of  the  garden.  The  Court  ought  also  to  have 
"BSDKd  the  distance  from  the  mansion  house,  the  offices,  and  steadings,  by  commencing  from 


^  See  prerions report 6  Maqih.925;  40  Sc.  Jur.  529.      S.  C.  9  Macph.  H.  L.  130:  43  Sc 


I  —  * 


6  I  3 


1933 


REPORTS  OF  SCOTCH  APPEALS. 


the  outside  of  the  foundation  of  the  walls  underground.    In  measoring  from  the  offices,  tho» 
vhich  were  situated  to  the  north  of  the  road,  namely,  the  pond  and  the  dovecot  intersecting 
estate,  ought  to  have  been  included  as  well  as  those  situated  to  the  south  of  the  road.  ] 

The  Lord  AttvocaU  (Young),  and  Dean  of  Faculty  (Gordon),  for  the  respondents,  Rassd  irf 
Son.— The  Court  below  oi^ht  not  to  have  included  the  court  yard  beside  the  mansbn  botuel 
part  of  the  mansion  house.  The  court  yard  ought  not  to  have  bent  included  as  part  of  the  statH 
or  offices.  The  garden  ought  to  have  been  held  to  comprehend  only  what  was  witliin  tbepiS 
wall  *^ 

Lord  Chancellor  Hatherley. — My  Lords,  in  this  case,  which  is  one  in  somerespectiq 
a  singular  character,  depending  on  the  construction  of  the  exact  terms  coDtamed  in  tbe  insM 
ment  by  which  this  mutual  interest  was  created  for  tbe  purpose  of  working  certain  valuable  ndndj 
I  Uiinfc  the  meaning  of  that  instrument  comes  out  plainly,  although  it  is  probable  enough,  diatfl 
the  time  of  the  framing  of  the  instrument  all  the  exact  consequences  of  the  phraseology  tbtf  j 
there  used  were  not  present  to  the  minds  of  either  side.  That  is  extremely  possible,  becaJ 
the  circumstances  under  which  they  entered  into  tbe  arrangement  were  such  as  did  not  OMnqj 
to  the  minds  of  those  who  were  then  entering  into  the  agreement  an  exact  conception  rf  tU 
characters  of  the  property  with  which  they  were  dealing.  On  the  one  hand,  if  it  were  i  hum 
mining  lease  of  an  ordinary  description,  the  person  who  was  granting  the  lease  of  the  risfai*lt| 
work  the  minerals  for  a  certain  royalty  would  be  usually  desirous  of  taking  care  thatasgratf 
a  portion  as  possible  of  those  minerals  shall  be  worked  in  order  that  the  royalty  might  be  inauieil  \ 
It  so  ttuned  out,  however,  that  this  mine,  which  at  first  was  supposed  to  be  merely  coal,  as  if  aQJ 
the  seams  were  simply  carboniferous,  has  turned  oat  to  be  as  valuable  as  if  all  tbe  Kuumw 
to  be  metalliferous,  and  not  simply  consisting  of  coal.  In  consequence  irf'that,  it  hasbcowcn 
extreme  importance  to  the  person  reserving  certain  portions  of  the  Uud  demised  iritb  idEnoj 
to  his  workmg,  to  make  those  portions  as  large  as  possttd^  and  for  the  other  sid^  of  oiniOt 
wfvk  in  the  opposite  direction.  J 

Now  we  are  spared  all  controversy  as  to  the  construction  of  the  lease,  and  as  n  tbecftcta 
the  reservation:  that  is  settled  between  the  parties,  and  it  is  agreed,  that  everything wbkhbH 
to  be  worked  by  the  one  proprietor  is  to  be  worked  by  the  other  proprietor  of  themineinqoeiM 
and  all  that  we  have  to  do  is  to  see,  under  the  terms  of  this  lease,  what  portions  are  resemJ  ■ 
portions  which  are  not  to  be  worked  by  those  who  have  the  lease  of  the  mine.  We  find  tbe  cbn 
which  are  of  any  importance  are  as  follows  ;  "The  tenants  shall  not  erect  engines nordB 
pits,  nor  conduct  or  carry  on  any  operation  of  any  description  on  the  surface  of  the  ground,  dim 
than  300  yards  in  any  direction  from  Torbanehill  House,  nor  nearer  to  the  offices  attached  to  H 
said  mansion  house  than  100  yards,  nor  nearer  to  the  said  offices  or  garden  than  30  yards,  M 
nearer  to  the  steadings  on  the  estate  than  20  yards,  without  the  consent  in  writing  of  tbe  m 
prietor."  I  think  I  need  only  read  a  very  little  farther,  and  that  will  be  all  that  will  be  neccfl 
sary  to  be  read  out  of  the  lease.  "  And  no  carts  or  carriages  slull  be  allowed  to  pass  thRM| 
the  park  lyii^  on  the  south  side  of  the  said  mansion  home,  nearer  than  300  yards  mim  the  s9 
mansion  house,  with  power,  however,  to  the  said  tenants  tousethestrai{^  road  crassiRg  tbe  estd 
passing  on  the  north  side  of  Torbanehill  House  and  i^ce,  wiAout  die  consent  of  tbe  pnprica 
first  asked." 

Now,  the  state  of  things  is  this  :  As  regards  the  property  to  which  we  are  to  apidy  tbe  lu^uf 
of  the  lease,  the  house  is  a  house,  .as  to  the  size  or  which  there  is  only  one  question,  (uid  I  thd 
it  can  hardly  be  called  a  question,)  viz.  whether  or  not  the  kitchen  yard  or  kitchen  coart,  asi 
is  termed  in  Scotland,  whk:h  has  a  coal  cellar,  a  boiler,  and  a  privy  connected  with  it,  and  whid 
does  not  of  itself  form  a  very  large  space — whether  or  not  that  is  a  portion  of  the  house.  AldtoM 
it  is  true  that  we  are  not  to  construe  this  instrument,  with  reference  to  the  prohibitorvtine,  em^j 
as  if  we  were  construing  an  instrument  for  the  conveyance  of  the  property,  because  then  tbi| 
house  and  offices  per  se  would  pass,  there  being  in  this  case  a  difference  made  between  bouse  aslj 
offices,  in  certain  matters,  yet  still,  I  apprehend,  that  as^r^;ards  this  kitchen  coon  and  tbe  biikl*; 
ings  immediately  around  tbe  kitchen  court,  they  are  so  intimately  ccnuwcted  with  the  hme  itMVl 
as  to  make  it  impossible  not  to  say  that  that  is  part  tA  the  bouse. 

Than  is  only  one  other  matter  r^arding  tbe  noose  wUch  has  arisen  in  controversy  in  tiiis  cai^ ; 
and  tiuit  is  a  matter  which  I  think  may  be  disposed  of  very  readily .  It  is  this,  that  the  boat  i 
has  a  foimdation  spreading  itsdf  somewhat  more  broadly  (one  foot  tbee  indtes  id  ooe  phe^ : 
ban  the  visible  vall  (tf  the  house  where  the  wall  appears  to  enter  the  ground.   Id  most  iDstmoes^ : 
where  a  strong  foundation  is  desired,  the  wall  does  not  go  perpendicdarly  into  tliegniifid,bBt 
spr^uls  out  in  order  to  have  a  wider  base  or  footing  to  rest  upon,  and  that  is  oiUed  bjr  Ae 
technical  name  in  Scotland  (it  probably  has  one  in  England,  though  I  am  not  aware  what  itvqr 
be)  of  the  scarcement  of  the  house.   And  one  question  which  has  been  raised  is  this,  vheiberBf 
not  this  scarcement  is  to  be  considered  as  "the  house  "  firom  which  in  respect  of  tbe  sui^<^* 
ings,  300  yards  is  to  be  measured.   And  here  the  first  point  occurs  in  the  exi«es5ion  coBBiiiw 
in  the  lease  as  to  the  underground  woiicin^  upon  which  tbe  criticism  made  by  the  Lord  AhiKiie 
must  be  taken  to  b^  to  a  certain  degrw,  correct.   It  is  not  very  accurately  eipicaed  «btiit>* 
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aid,  that  the  voridng  shall  not  be  anywhere  nearer  underground  than  loo  yards,  because  if  you 
■ke  that  to  mean  exactly  what  those  words  literally  express,  it  would  seem  to  be  enough,  if  you 
19  not  go  within  too  yards,  whether  that  looyardsismeasured  vertically  or  whether  it  is  measured 
|(n  a  horizontal  line.  But  the  Lord  Advocate  conceded  at  once,  that  that  would  not  be  a  sound 
tcrpretation  of  the  instrument.  Of  course  the  witness  could  not  speak  as  to  the  construction  of 
t  lease,  and  it  has  not  been  contended  by  anybody  competent>to  construe  the  lease,  that,  regard 
iug  had  to  the  subject  matter,  the  restriction  of  loo  yards  of  distance  would  allow  you  to  go 
niediately  under  the  house,  so  long  as  you  did  not  go  within  loo  yards  of  the  surface.  The 
X>  yards'  distance  upon  the  surface  and  the  loo  yards  underground,  must  be  taken  to  be 
■nsorements  made  in  the  same  direction,  that  is  to  say,  horizontally  from  the  house  itself,  as  if 
^were  dropped  vertically  from  the  house.   The  question,  therefore,  is,  whether  that  line 
Bold  be  dropped  vertically  along  the  side      the  bouse,  that  is  to  say,  a  plumb  line  ranging 
^  the  ude  of  the  house  and  then  continuing  downwards  upon  the  one  hand,  and  then  a  hori- 
Rtd  line  carried  out  to  a  distance  of  loo  yards  upon  the  surface,  and  then  another  plumb  line 
ipped  down  in  order  to  shew  where  the  loo  yards  were  to  terminate.  The  question  was,  whether 
las  to  fall  from  the  external  wall  of  the  bouse  at  the  surface  of  the  ground,  or  whether  the 
Roab  line  should  be  dnqpped  down  at  the  scarcement  where  it  would  be  sometimes  one  foot 
■s  inches  from  the  house,  and  then  loo  yards  measured  from  that.    It  appears,  that  tbe^coal 
$10  valuable  that  every  small  portion  of  it,  measured  one  way  or  the  other,  is  of  importance. 
,.  Nov  1  apprehend  it  is  impossible  to  say,  especially  regard  being  had  to  this  subject  matter 
tfi  which  we  are  dealing,  viz.  the  underground  working,  the  limitation  to  the  approach  of  which 
lof  course  directed  entirely  to  the  safety  of  the  buildings,  and  there  being  here  no  question  of 
k  amenity  of  the  house,  that  the  simple  surface  dealing  would  be  all  that  would  be  requisite  for 
ie  parties  interested  ;  it  must,  I  apprehend,  be  taken,  that  you  must  not  go  nearer  than  a  given 
IKiiDce  within  any  portion  of  the  solid  brick  building  of  the  house.    And  when  it  is  said  in  this 
iOUention,  that  there  is  great  inconvenience  in  digging  up  the  foundation,  in  order  to  ascertain 
jteiher  or  not  you  are  starting  at  a  proper  distance  from  the  scarcement,  I  apprehend,  that  the 
■ner  to  that  is,  that  it  would  tend  to  most  extreme  uncertainty  in  the  construction  of  this  lease 
■t  was  to  be  depradent  upon  the  question  of  whether  or  not  the  scarcement  was  or  was  not  laid 
■R  upon  one  part,  and  was  or  was  not  laid  bare  in  another  part,  and  that  the  distance  was  to 
■  measured  according  to  the  changeable  view  of  the  proprietors  in  that  respect,  one  of  whom 
like  to  have  his  foundations  opei^  and  the  other  or  whom  might  like  to  have  the  foundation 
■Rred  ap  in  this  place.   That  would  be  a  source  of  continual  mistake  and  error  in  the  arrange- 
iBt  of  the  measurements.   The  only  simple  course  is  to  say,  that  the  bouse  means  the  house  ; 
M  can  anybody  say,  that  in  any  proper  sense  connected  with  this  subject  matter  with  which  we 
•  dealing,  the  foundations  of  the  house,  the  part  of  all  others  which  you  would  think  the  parties 
■old  look  to,  would  be  the  part  which  is  not  to  be  looked  to  for  this  purpose  ?   If  it  was  a  ques- 
■B  of  view,  the  foundation  would  not  be  of  the  slightest  consequence  to  anybody,  and  therefore 
{tneasurement  would  be  reasonably  and  properly  made  from  that  part  of  the  house  which  was 
Wy  to  be  incommoded.    But  here  you  find  that  the  whole  must  be  taken  together,  and  that 
M  cannot  give  one  measurement  for  the  surface  operations,  and  another  measurement  for  the 
adoground  operations,  more  especially  as  part  of  the  surface  operations  consist  of  the  making 
lto,and  those  pits  lead  you  at  once  to  the  underground  operations,  and  therefore  the  surface  and 
K  tmderground  operadons  appear  to  me  to  be  in  a  certain  sense  connected.   Therefore,  giving 
esame  sense  to  the  word  "house"  in  both  cases,  I  apprehend,  that  there  cannot  be  the  slight- 
A  doubt,  that  the  foundation  of  the  house  is  a  part  of  the  house  which  is  to  be  protected,  and  there 
IB  be  no  difficulty  in  ascertaining  the  proper  distance  from  that,  because  by  boring  in  different 
bees  you  could  ascertain  what  ue  line  of  the  scarcement  was. 

Now  these  observations  deal  with  the  whole  question  as  to  the  meaning  of  the  word  "  house." 
ha  comes  the  much  more  important  question  as  to  the  word  "garden.  We  have  to  take  this 
■se  and  to  interpret  word  by  word  every  part  as  to  which  a  controversy  has  arisen,  and  the  next 
ntroversy  is  as  to  the  word  "  garden."  The  mining  is  not  to  go  within  so  many  yards,  30 
irds-,  the  garden.  Now  there  happened  to  be  connected  with  this  house  at  the  time  of  the 
ase  a  place  which  might  be  called  the  garden  proper,  connected  with  which  were  what  were 
■Bed  the  slips.  The  garden  proper  was  a  place  surrounded  with  walls  as  other  gardens  are, 
id  upon  the  other  side  of  the  wall  in  certain  [tarts  of  it  were  what  were  called  slips,  wbich  appear 
>  be  of  a  considerable  length  also,  1  think  20  or  30  feet  in  width,  and  which  slips  were  thus 
instructed  according  to  the  evidence.  There  is  some  evidence,  not  very  strong  evidence,  I 
ink,  of  fruit  trees  planted  against  the  wall ;  there  was  a  border  which  some  of  the  witnesses 
toke  of,  but  the  only  evidence  about  which  border  is,  that  it  is  dug  deeper  than  a  plough  would 
soetrate,  and  that  it  had  been  manured.  There  were  fruit  trees  planted,  (standard  trees  I  think 
the  expression,)  and  there  was  a  small  path  which  one  of  the  witnesses  mentioned  between  the 
irder  and  the  belt  of  trees,  some  of  which  might  be  ornamental  trees,  such  as  laburnums  and 
hcTi,  and  some  were  forest  trees.  The  slip  might  be  divided  into  this  border  and  path,  and 
en  came  the  trees  and  then  came  the  hedge. 
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Now»  it  was  said,  that  all  this  was  to  be  taken  into  the  garden,  and  to  be  considered  as  piim, 
and  that  the  plan,  said  to  he  devised  in  Scotland  by  a  gentleman  of  the  name  of  Nicol,  vas  not 
an  unconunon  pUm  of  having  the  garden  constnicteid  so  that  the  wall  should  not  be  buih  apoi  thft 
extreme  edge  of  your  garden,  but  that  you  should  leave  a  space  or  slip  of  this  description,  aal 
that  you  should  put  your  wail  so  that  you  could  train  your  trees  over  the  wall,  or  plant  fniit  tiai 
against  the  wall,  on  both  sides,  s<fas  to  get  the  double  use  of  the  wall,  as  you  see  sometimes  anil 
planted  in  the  middle  of  a  gurden,  and  then  to  make  it  somewhat  ornamental  with  flowen,  ail{ 
a  gravel  walk,  and  then  to  protect  the  external  part  against  the  wind  with  trees,  and  to  dut  i 
h^ge  to  prevent  cattle  entering  into  this  enclosure.  Now  it  is  very  true  that  this  migiit  bet' 
garden  which  was  so  constructed,  but  really  it  appears  to  me,  that  what  we  have  to  dedtle  bo* 
IS,  what  was  tbe  thing  which  was  called  the  garden  at  the  time  when  the  lease  was  made.  Nor; 
one  of  the  learned  Judges  in  the  Court  bdow  said,  that  he  diould  be  inclined  to  say,  thit  Ik 
would  carry  the  garden  along  the  walk,  and  not  fiiidier,  and  treat  the  rest  ma^isaj 

ibrubbery  to  protect  the  garden.  There  might,  however,  be  difficulties  as  to  this  part  of  dw  CMi 
if  we  were  not  very  materially  assisted  by  the  evidence  in  the  GMut  bebw.  Yon  have  the  na*] 
important  witness  examined  uat  you  could  have,  a  person  of  the  name  of  John  Bryc^  sfes  w! 
the  gardener  living  at  this  very  puce  at  the  very  time  when  this  transactibn  took  {dace. 

tiow  he  says :  "  I  was  not  there  when  Mr.  Gillespie  came  to  it  I  do  not  rememba rta  be 
oune.  I  was  also  with  him  for  a  while  as  gardener,  coming  and  going,"  so  that  lievas  not 
regularly  there  at  that  time.  Then  he  says :  "  I  know  the  garden  very  weU.  Then  vu  a 
gardener's  house  there.  When  I  was  first  there  it  was  not  in  good  order.  Outside  die  glides 
wall  there  was  a  plantation  and  a  border  and  there  were  apple  trees  on  the  outside  of  tbe 
This  is  a  person  called  by  the  pursuer.  Then  he  is  crossexamined  on  the  part  of  the  idala,  \ 
and  what  ne  says  is  this  :  "I  was  with  Mr.  Gillespie,  i  sometimes  worked  in  thegardaite' 
I  was  with  him.  I  never  pruned  trees  in  Mr.  Gillespie's  time.  I  pruned  trees  in  Sir  Ridaid: 
Hoiieyman's  time.  I  did  so  both  inside  the  garden  wall  and  outside  of  it  There  was  a  bsnlec  | 
outside  the  £^Fden  wall  and  a  narrow  walk  four  feet  broad.  I  never  planted  anythingin  dutbcnlerl 
except  some  greens  for  seed.  I  did  that  once.  I  never  put  anything  in  it."  That  tsastateonti 
of  a  person  who  was  employed  about  tbe  garden,  and  about  this  slip,  and  he  was  called  to  pne : 
the  case  of  the  slip  bang  a  part  of  Uie  garden,  and  that  is  the  most  he  says  for  it  Tbe  moiikt: 
did  there  was  to  put  in  some  greens  for  seed.  Another  witness  is  James  Steele,  and  he  san :  *r 
was  for  about  five  years  in  the  employment  <tf  Mr.  Gillespie  at  TorbanehiU,  and  I  kne*  «U  iM 
theidace.*'  Then  he  goes  on  to  describe  it,  and  he  says  :  "The  slip  is  not  a  part  of  ibepria. 
He  IS  called  on  the  part  of  the  lessee,  and  then  he  is  crossexamined,  and  he  is  asked,  fitisgi**; 
as  a  question  and  answer,)  "  What  was  that  strip  of  ground  round  the  outside  of  the  wall  genenlf  j 
caUed  while  you  were  there  ?  A.  Mr.  and  Mrs.  Gillespie  called  it  the  orchard,  when  dtej  sMtl: 
of  it.  I  ntulerstood  by  that  the  ground  outside  the  wall  within  the  hedge.  I  bad  charge  of 
pigeons  when  I  was  there ;  there  was  a  pretty  good  stock  of  them  at  one  time.  I  fed  tbantca* 
sionally."  That  is  about  tbe  pigeons.  Then  the  next  witness  is  John  Orr;  his  eridenceii: 
exactly  the  same ;  he  says,  "  I  was  employed  at  TorbanehiU  at  one  time.  I  was  soaKtiiiieiii| 
the  gaurden,  and  I  did  what  was  required  aoout  the  place.  I  went  there  about  January  1846,  aM 
I  was  there  about  a  year.  The  kitchen  g^en  was  north  from  the  house."  Did  you  gnmuBt 
thing  outside  the  garden  wall  t  A.  \  believe  there  were  some  carrots  grown  outside  tbe*4 
near  the  house  to  the  south-  They  were  outside  the  garden  on  tiie  south  side  of  the  toad  nest 
the  house  ;  there  was  nothit^  but  trees  and  grass  outside  the  garden  wall  There  was  ss 
gardener's  house  in  my  time  ;  it  bad  been  taken  away.  I  don't  rea>llect  whether  there  votajr 
trees  growing  on  tiie  onteide  of  the  waU.  Q,  Was  there  any  part  aboat  tbe  place  ctBed  tt 
ordiard?  A.  Round  the  outside  <rf'Ae  garden  was  called  the  tnchard  at  that  time;  dtstvasw 
name  It  got   I  don^  recollect  of  there  being  fruit  trees  m  it.   It  was  not  lOce  an  oaiati-'^^ 

So  tlut  he  does  not  seem  to  me  to  say,  whether  it  was  a  garden  or  an  ordianL  ^ 
place  seems  to  have  been  in  a  state  of  (he  greatest  confusion  and  wildness,  and  Bomeof^ 
witnesses  say,  that  inside  the  garden  was  just  as  bad  as  the  slip  outidde.   But  1  do  HA 
much  of  the  stote  of  disorder  of  the  slip  ;  probably  it  was  in  the  same  state  of  ^"'^^^ 
garden,  but  the  question  we  have  to  ascertain  is  this — Was  this  piece  of  bmd  which  was  ootsw 
the  wall  a  part  of  the  garden  or  not  ?   I  think  we  cannot  rely  upon  the  evidence  of  the  '^"^ 
who  tell  you,  that  ver^  often  gardens  are  constructed  upon  the  principle  which  has  been  descnD"' 
What  we  have  to  arrive  at  is,  what  did  the  person  who  lived  there  at  that  time  call  it  ?  A"*  * 
find  by  a  witness  who  lived  there  in  1 84 r ,  that  it  had  got  the  name  of  " the  orchard "  in  I''*™* 
The  witness  who  was  living  there  at  the  time  of  the  lease  being  made  tells  you  it  was  o'"* 
orchard,  and  that  being  so  I  apprehend,  that  if  it  was  called  an  orchard  it  was  not  '''^^ 
parties  meant  when  they  spoke  of  a  "  garden  "  in  the  lease  :  and  although  there  seenis 
been  some  doubt  and  difficulty  on  this  part  of  the  case,  I  apprehend,  that  when  we  coroet°|'|* 
at  the  evidmce  of  the  witnesses  we  do  not  find  ourselves  in  the  difficulty  that  we  should  otte"* 
have  been  placed  in.  .. 

The  next  thing  in  the  lease  that  we  have  to  oonstrae  is,  the  word  "offices.*  Tbe»«""P 
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IRUttogo  vithin  a  certain  distance,  thirty  yards,  of  the  offices.  But  I  apprehend  that,  looking 
It  the  extonal  state  of  things,  and  comparing  that  with  all  the  other  things  we  find  in  the  lease, 
ire  shall  find  no  difficulty  in  construing  that  word.  Of  course  it  may  have  a  variety  of  meanings, 
Rt  the  expression  is  offices  attached  to  the  house,  and  when  it  says  "  offices  attached  to  the 
Innse,"  I  take  it  that  it  is  not  meant  by  the  word  "  attached,"  surrounded  by  a  wall  which 
(Ddoses  them.  I  do  not  take  that  to  be  the  meaning,  especially  because  the  lease  speaks  in  a 
Irttseqaeut  part  of  it  of  reserving  a  right  of  way  for  persons  to  pass  along  a  road  which  goes  to 
k north  of  the  bouse  and  the  offices.  I  take  it,  that  the  "offices"  consisted  of  those  offices 
l^led  the  stables,  on  the  north  side  of  which  the  road  does  pass,  as  well  as  to  the  north  side  of 
Ik  boose.  But  then,  if  those  were  the' offices,  did  they  include  the  pigeon  house  which  is 
Isated  a  considerable  distance  from  that  block  of  buiUing  which  is  on  the  south  side  of  the 
lid?  Now,  in  the  first  place,  the  term  "  the  offices  "  apfdies  much  more  to  the  body  of  build- 
i|s  than  to  separate  and  detached  offices,  the  expression  not  being,  that  the  workings  shall  not 

t within  the  offices  or  any  them,  or  any  offices  attached  to  the  house,  but  being  the  offices.* 
d  vben  you  find  this  corroborated  b]r  the  expression,  "the  road  passing  to  the  nwth  of  the 
tnse  and  the  offices,"  I  think  we  are  justified  in  saying,  Uiat  the  word  "offices  '  used  aU  through 
kis  lease,  means  that  building  which  constitutes  the  stables,  which  were  on  the  north  side  of 
be  road.  It  would  therefore  exclude  the  pigeon  house.  Both  is  Scotland  and  everywhere  else, 
be  pigeois  are  kept  for  the  sake  of  the  house,  and  are  attached  to  the  house,  but  the  question 
■der  this  lease  is,  whether  that  is  one  of  the  things  which  the  parties  were  talking  of  when  they 
ere  talking  of  the  "  house  and  the  offices,"  whether  they  included  this  pigeon  house  which  was 
iRBted  at  a  considerable  distance  from  the  block  of  offices,  and  on  the  opposite  side  of  the  road 
nm  that  upon  which  the  house  and  offices  were  situated.  I  think,  therefore,  the  pigeon  house 
knoot  be  taken  to  be  included  under  the  word  "offices." 

Then  the  remaining  question  is,  with  regard  to  the  stable  yard,  the  yard  attached  to  the  stable, 
lew,  as  regards  the  small  yard  which  was  alongside  of  the  house,  I  cannot  think  that  any 
Mttonable  doubt  exists  with  regard  to  that,  for  the  reason  I  have  already  given.  The  question 
Ui  respect  to  the  stable  yard  appears  to  be  a  very  different  question  from  the  question  with 
(qpect  to  the  offices.  The  offices  and  garden  are  one  thing,  and  the  stable  yard  is  another. 
V  offices  and  yard  may  well  be  protected,  as  I  apprehend  your  Lordships  will  be  of  opuiion 
Ky  should  be  protected,  to  the  extent  to  which  th^  are  surrounded  or  rather  enclosed.  There 
■  a  parallelogram  lying  between  the  buildings  and  the  yard,  but  there  might  be  a  line  drawn 
n  the  end  of  the  building,  and  then  there  is  a  cross  piece,  and  then  there  is  a  return  wall,  the 
Adh  wall  not  bdng  quite  as  long  as  the  first  portion  of  the  building.  You  might  draw  a 
hgonal  line,  and  then  say,  that  all  that  is  enclosed  by  that  line  might  reasonably  be  said  to 
Khide  the  offices  proper,  which  have  got  the  convenience  of  a  jrard.  The  yard  is  surrounded 
fa  wallas  to  which  there  is  nothing  to  lead  us  to  believe,  that  it  was  very  solid.  It  was  in  the 
K  instance  a  wall  coped  with  turf,  which  gives  an  idea  of  what  the  character  of  the  wall  was. 
I  was  a  solid  piece  of  masonry,  and  one  upon  which  some  pains  had  been  expended,  but  it  was 
rst  coped  with  turf,  and  then  afterwards,  probably  on  their  finding  the  weather  interfering  with 
I  they  added  a  coping  of  stone.  But  it  seems  to  me,  that  it  was  a  yard  used  and  employed  for 
le  convenience  of^  the  offices,  though  what  were  the  exact  things  done  there  we  are  not  told, 
iothing  is  told  us  of  the  purposes  to  which  this  yard  was  put.  But  the  question  with  reference 
>  a  lease  of  this  description,  whether  it  was  thought  proper  to  reserve  the  distance  of  thirty 
nds  in  addition  to  the  offices,  become  a  serious  question  ;  and  I  apprehend,  that  we  are  not 
atified  in  saying,  that  under  the  term  "  offices ' '  the  yard  is  included.  Steadings  are  mentioned, 
t  they  wouW  be  buildings ;  the  steading  of  a  farm  would  include  pretty  much  what  in  English 
•  call  the  homestead ;  they  would  mean  the  enclosure  of  the  farm  yard.  I  think,  if  the  framers 
f  the  lease  intended  to  include  this  yard,  they  ought  to  have  expressed  it  more  clearly,  and 
It  having  expressed  it  deariy,  I  thmk  we  must  take  it,  that  this  yard,  which  is  of  very 
nsklerable  size,  with  a  wall  built  round  it,  would  not  be  considered  as  requiring  anything 
be  the  same  amount  ci  protectim,  that  a  building  of  a  more  solid  description  and  roofed  in 
oold  require. 

I  think,  tlurefore,  upm  the  whole,  diat  this  case  should  be  remitted  to  the  Court  below,  with 
declaration  which  will  reqmre  to  be  put  into  a  distinct  shape.  My  noble  and  learned  friend 
iD  read  presently  the  exact  form  in  which  the  declaration  snould  be  put,  but  the  substance  of 
amounts  to  this,  that  the  slip  round  the  garden  will  be  held  to  be  excluded,  and  that  the  term 
bouse  "will  be  held  to  include  both  the  small  kitchen  court  and  the  scarcement.  The  term 
offices "  will  be  held  to  include  the  whole  of  the  stables,  constituting  the  offices  proper  and  the 
Bee  yard.  And  it  will  be  held,  that  the  term  "  offices  *  does  not  include  the  dovecot  and  the 
nuL  I  thought  at  one  time,  that  it  probably  would  have  included  the  pond,  but  I  tJiink  it  is 
iite_  clear,  that  it  does  not  include  the  pond.  And  that  declaration  being  made,  the  only 
maining  question  would  be  as  to  the  question  of  expenses  of  the  suit.  And  probaUy  your 
ordships  will  be  of  opinion  with  the  Court  below,  that  neithor  party  having  ^en  entirdy 
Bcesdnl,  it  is  not  unreasonable^  that  each  party  should  bear  his  own  crpcnscs. 
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Lord  Chelmsford. — My  Lords,  I  agree  with  my  noble  and  learned  Wend  npoo  all  lie 
points  upon  which  he  has  expressed  his  opinion. 

The  first  question  to  be  considered  is,  whether  in  calculating  the  distance  of  the  undergmiHl 
workings,  the  measurement  is  to  be  from  the  foundation  or  from  the  visible  line  of  the  vail  of  j 
the  mansion  house.  Now  the  questions  as  to  the  proper  limit  of  the  surface  c^ieratians,  and  rf: 
those  undei^ound,  are  founded  upon  different  considerations.  Abov^round  the  object  i£ 
restricting  the  works  within  a  distance  from  the  mansion  house  is  to  protect  the  inhabituits  of 
the  house  from  any  annoyance,  and  to  preserve  its  amenities.  With  regard  to  the  imderfiand 
woricings  the  otnect  of  the  restriction  is  to  [vevent  injury  to  the  hoose ;  therefore  the  vorii 
"  TcffbanehiH  House "  with  regard  to  the  surface  operations,  and  the  words  "  the  mutsoa 
house  "  mth  respect  to  the  underground  works,  may  pn^bly  be  intended  Iw  the  parties  to  bat 
a  different  construction.  Now  I  agree  with  what  was  said  in  the  course  of^  the  argnment,  A« 
it  is  [nrobable,  that  the  parties,  in  preparing  this  clause,  never  adverted  to  the  possibilii]r  of  thiR 
being  a  distinction  between  the  line  of  the  visible  wall  of  the  mansion  house  and  the  Ime  of  die 
foundation.  And,  therefore,  there  is  nothing  in  the  intention  of  the  parties  from  whidi  vecai 
draw  a  proper  construction.  But  then  they  use  the  terms  "mansion  house,"  and  there  b^a 
difference  between  the  parties  as  to  the  meaning  of  that  term,  the  Court  is  called  upon  lo  pot  a 
construction  upon  those  words. 

Now  there  can  be  no  doubt  whatever,  that  "  mansion  house  "  consists  of  the  fbundaoaa  ind 
the  superstructure.  And  therefore,  it  being  of  course  most  important  with  regard  to  tbc  older- 
ground  workings  that  they  should  not  be  brought  so  near  to  the  foundation,  as  well  as  to  tbc 
superstructure  of  the  bouse,  as  to  endanger  the  house  altogether,  there  can  be  no  doubt  vhaieRr, 
that  in  construing  those  words  the  Court  must  come  to  the  conclusion,  that  the  founditioi  bt^ 
a  part,  and  a  most  important  part,  of  the  house,  the  line  of  measurement  is  to  be  taken  fmte 
foundatiout  and  not  merely  from  the  superstructure. 

It  has  been  said*  that  it  is  the  practice  of  mining  engineers,  in  measuring  the  distance  ^riOio 
which  works  are  to  be  brought  to  a  house,  to  measure  from  the  visible  part  of  the  house  the  patt 
which  is  aboveground,  and  not  from  the  imder  part  Now  I  am  rather  doubtful,  whether  de 
question  was  ever  presented  to  the  mind  of  an  engineer  in  that  particular  sh^>e— dut  is,  k  » 
whether,  where  the  foundation  extends,  as  in  this  case,  in  one  part  of  the  house  fifteen  iadies 
beyond  the  line  of  the  superstructure,  and  in  another  part  twelve  inches,  he  ever  took  iate 
consideration  in  his  measurements  whether  they  were  to  begin  ^m  the  line  of  the  house  iboR- 
ground,  or  from  the  foundation.  Probably  the  practice  has  been  invariably  to  measure  from 
visible  part  of  the  house.  But  then  the  mere  practice  of  mining  engineers  will  not  at  all  anQ  ti 
put  a  construction  upon  this  clause  in  the  lease.  If  there  had  Ijeen  a  well  known  and  genenDr 
acknowledged  custom  that  the  measurement,  where  there  was  a  restriction  of  this  kiiid,nsu 
be  taken  from  the  upper  part  of  the  house  aboveground  and  not  from  the  fouodati(Hi,  thn  tbc 
word  house "  in  minmg  leases  would  have  obtained  what  is  called  a  secondary  or  translene^ 
sens^  and  it  would  then  be  understood  to  apply,  when  used,  (and  all  parties  would  so  ondcrsnod 
it,)  to  the  upper  part  of  the  house  and  not  to  the  foundation.  But  nothing  of  that  kind  appetn 
here  ;  and  therefore  it  is  impossible,  I  apprehend,  for  your  Lordships  to  come  to  ui]rodNt 
conclusion  than  that  it  means  the  foundation  part  of  the  house.  And  the  restrictioa  beiu 
against  approaching  to  within  a  certain  distance  of  the  mansion  house,  the  fonndatioa  itn 
must  be  conndered  as  the  part  of  the  house  from  which  the  works  are  to  be  removed  to  the 
distance  prescribed.  I  would  just  advert  to  an  observation  which  the  Dean  of  Facdtrmad^ 
that  there  being  a  power  here  in  the  lease  from  time  to  time  to  survey  the  undeigniiM  nrkii 
the  engineers  on  both  sides  met  and  took  the  measurement  in  the  way  which  is  cod  tended  hr 
upon  uie  part  of  the  respondents.  But  supposmg,  that  the  foundation  was  not  die  piqw 
measnremeiU,  and  that  your  Lordships  are  of  opinion,  that  it  was  not  the  proper  measOTemeBt, 
their  mistake  and  their  acting  upon  that  mistake  cannot  bind  their  principals,  and  iherefore  it 
can  have  no  bearing  whatever  upon  the  question  as  to  the  construction  of  these  wcvds,  "tbe 
mansion  house,"  as  to  which  I  apprehend  there  can  be  no  doubt  under  the  circumstaoces,  tbit 
the  construction  which  my  noble  and  learned  friend  has  put  upon  it  is  the  proper  one  in  das 
matter. 

Now,  I  turn  to  the  next  question,  which  is  with  regard  to  the  garden.  With  respect  to  toe 
garden,  the  evidence  upon  the  subject  is,  that  the  garden  seems  to  have  been  or^inally  bid  ott 
upon  a  system  which  was  introduced  by  a  person  of  the  name  of  Nicol  many  years  ago,ai)d  tbtf 
system  was  to  have  what  has  been  called  by  my  noble  and  learned  friend  the  "  gardea  P^P^ 
that  is  to  say,  a  walled  garden,  and  then  to  have  an  exterior  slip  surrounded  by  a  hedge,  boi  ne 
whole  of  it  together  being  the  garden  upon  Mr.  Nicol's  plan.  Now,  probaldy  this  girdeoni 
laid  out  originally  upon  this  system.  It  appears  in  the  year  1850  to  have  been  in  a  ntdeiH 
rough  and  uncultivated  states  both  within  the  walls  and  without ;  and  there  is  no  evideiKt'bU' 
ever,  that  a  portion  of  what  ts  contended  for  as  the  gard«i,  that  is,  the  slip,  had  ever  tea 
coltivated  as  a  garden^  There  is  proof,  that  there  were  some  few  trifling  standard  fmit  Rt^ 
giving  it  more  the  character  of  an  orchard  than  of  a  garden ;  ba^  howercrj  Aere  is  this 
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nportaat  evidence  of  a  witness  who  lived  at  Torbanehill  in  1846,  which  is  four  years  before  the 
cue.  He  states,  that  at  that  time  there  was  (I  think  the  expression  is)  round  the  outside  of  the 
udeo  wall  what  "  was  called  an  orchard  at  the  time  ; "  that  was  the  name  it  got,  and  it  appears, 
■at  Mr.  and  Mrs.  Gillespie,  who  were  the  owners  and  lesscrs  under  the  leaise  of  1850^  called  this 
Kpan  orchard. 

Then  when  the  question  is,  what  is  meant  by  the  term  "garden"  in  the  lease  of  i8$o, 
be  fact,  that  the  lessors  had  for  some  time  preriansly  called  the  slip  an  orchard  and  not  a 
vdep,  goes  very  far  indeed  In  my  mind  to  conclude  the  question,  and  to  tead  us  to  say,  that 
K  slip  cannot  be  considered  as  a  portion  of  the  garden,  and  that  the  restriction  agninst  w<n4ung 
liAin  durty  yards  of  the  gardoi  must  be  confined  to  that  ^ch  has  been  called  the  gulden 
foper. 

Then  the  next  subject  I  think  is  with  regard  to  the  offices  attached  to  the  mansion  house, 
low,  I  agree  with  my  noble  and  learned  friend,  that  the  term  "  offices  "  includes  the  buildings 
■d  the  space  between  those  buildings,  but  not  the  wall  and  the  space  outside  the  buildings. 
Ind  I  come  to  that  conclusion,  because  I  think  the  object  of  all  these  prohibitions  as  to  working 
lithin  certain  distances  is  to  protect  the  buildings  themselves,  and  therefore,  so  far  as  anything 
Bmediately  connected  with  the  buildings  is  concerned,  I  agree,  that  the  restriction  would  of 
Dorse  apply  to  the  space  between  the  offices.  But  further  than  that,  1  cannot  think,  that  there 
ould  have  been  any  intention  to  protect  that  space  beyond  the  buildings  and  that  wall,  which 
as  been  described  as  a  wail  of  not  very  great  importance,  and  certainly  iiot,lilcely  to  have  been 
iken  into  consideration  by  the  parties  in  giving  protection  to  the  buildings. 

Then,  as  to  the  dovecot,  I  cannot  consider  that  as  one  of  the  offices  attached  to  the  mansion 
OQse.  It  is  upon  the  other  side  of  a  road  which  is  described  as  passing  on  the  north  side  of 
rorbaaehtll  House  and  offices,  shemng  pretty  clearly  to  my  min^  that  the  offices  previously 
Kotioned  as  attached  to  the  mansion  house  are  npim  the  south  side  of  that  road,  the  dovecot 
CBg  vpoa  the  north.  And  that  observation,  I  may  observe  in  passing,  allies  to  the  pond, 
riucn  certainly  has  not  been  very  strongly  insisted  upon,  but  that  also  is  immediately  on  the 
Mth  side  of  utat  road — therefor^  of  course,  not  being  one  of  the  offices  which  appear  to  be 
kentioned  as  being  on  the  soath  side  of  the  road. 

These  are  all  the  observatiws  that  I  have  to  make  upon  the  diflerent  points  which  have  arisen 
I  this  case.  Certainly  one  very  much  regrets,  that  the  parties  have  not  been  more  clear  and 
ccorate  in  their  definition  of  the  points  from  which  the  different  measurements  were  to  be  taken, 
'robably  the  experience  of  this  case  may  lead  future  parties  to  mining  leases  to  be  rather  more 
uticidar  in  denning,  strictly  and  particularly,  what  are  the  points  from  which  the  measurements 
R  to  be  taken,  and  so  prevent  the  necessity  of  these  expensive  discussions  being  resorted  to. 

agree  with  my  noble  and  learned  friend  in  thinking  there  should  be  the  declarator  which  has 
em  suggested,  and  which  my  noble  and  learned  friend  (Lord  Westbury)  will  more  particularly 
mtion.  And  I  agree,  that  as  this  may  be  considered  as  a  sort  of  drawn  battle  between  the 
anies,  there  should  be  no  costs  upon  either  side. 

Lord  Westbury. — My  Lords,  1  have  written  down  in  a  few  words,  the  points  in  which  we 
pee  with  the  interlocutor  of  the  12th  of  June  1868,  and  the  points  upon  wluch  we  differ  from  it. 
vill  read  these,  and  I  will  then  take  the  liberty  of  reading  to  ^our  Lordships  the  interlocutor 
i  propmed  to  be  altered  i  and  probably  ray  noble  and  learned  fnend  on  the  woolsack  vill  move, 
lat  tiie  interlocutor  so  altered  oe  substituted  for  the  original  one.  We  differ  from  the  Court  of 
ession  in  this,  that  the  hundred  yards  are  to  be  measured  from  the  outside  of  the  foiudation  of 
te  wall,  which  is  underground,  and  not  hrom  the  external  wall  <tf  the  house  as  seen  above  the 
irface  of  the  ground  That  will  be  the  first  alteration.  Then  we  agree  with  the  Court  below, 
I  considering,  that  the  kitchen  court  and  the  ofEices  contained  therein,  are  to  be  deeinaed  as  part 
'  the  mansion  house,  but  we  insert  in  the  interlocutor  words  to  direct,  that  the  measurements 
all  be  made  from  the  foundation  of  the  walls  of  the  kitchen  court,  and  not  from  the  walls  as 
en  aboveground  ;  because  you  will  find,  that  there  are  projecting  foundations,  both  for  the 
itcheo  court  and  the  offices,  as  well  as  for  the  mansion  house.  Then  we  agree  with  the  Court 
dow  in  holding,  that  the  offices  intended  by  the  lease  are  to  be  regarded  as  those  buildings 
bich  are  situated  to  the  south  of  a  road  running  from  east  to  west,  and  intersecting  the  estate, 
bis  will  have  the  effect  of  excluding  the  dovecot,  which  is  the  only  thing  that  1  part  with  with 
Kne  r^ret  But  I  think  it  is  indisputable,  looking  to  the  word  offices,  that  it  has  a  different 
itcrpretation  in  one  part  of  the  lease,  where  the  word  "  offices "  is  put  in  contrast  with  the 
mcoL  I  do  not  think  the  dovecot  can  properly  be  included  within  the  wording.  If  the  word 
offices'*  in  this  part  of  the  interlocutor  means  the  buildings  exclusive  of  the  dovecot,  I  think 
e  interlocutor  of  the  Court  below  is  correct  with  the  ezcepticm,  that  here  again  the  measurement 
ust  be  from  the  frmndation  of  the  walls  of  the  offices,  for  they  too  are  shewn  to  have  a  projecting 
nndation,  extending  to  about  4i  inches  beyond  the  limits  or  extent  of  the  upper  walls.  Then 
think  it  would  be  desirable  further,  in  the  hope  of  preventing  future  litigation,  not  to  leave  that 
xlttsion  to  in^dication,  but  to  add  words  declaring,  that  you  do  not  include  the  rest  of  the  yard, 
lie  interlocutor  of  the  Court  below  gives  the  parties  appealing  "  the  stable  court  attachcul 
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thereto ; "  but  I  believe  it  to  be  your  view,  that  it  should  not  include  the  rest  of  the  yard,  and  I 
have  put  that  in  the  exclusion  to  be  submitted  to  you  in  vords,  and  the  exclusion  will  also  ia 
words  sever  the  pond  and  the  dovecot.   The  same  alteration  with  regard  to  the  foundation  is  tt  i 
be  applied  to  the  walls  of  the  stable,  for  they  too  appear  to  have  a  projecting  foundatioii.  j 
Then  the  result  of  the  whole  will  be,  if  your  Lordships  agree  with  these  suggestions,  that  teJ 
interlocutor  as  altered,  to  be  adopted  by  this  House,  will  run  in  these  words — "  Findyitbat  tbe  1 
mineials  reserved  to  the  proprietor  of  TorbanehiU  by  the  lease  of  30th  March  and  ist  April  1S50 1 
tre — (i.)  The  minerals  under  and  within  100  yards  of  the  mansion  house,  measuring  uihd  tbe 
outside  of  the  foundations  of  the  walls  undernound,  and  including  within  tbe  foundation  Ac 
trails  of  the  mansion  house  the  foundation  m  the  waUs  of  the  kitchen  court,  containing  small ' 
offices,  partly  roofed  and  partly  unroof ed ;  (2.)  The  minerals  under  and  within  diirty  yards  of  the 
c^ces  of  TwbanehtU  situated  to  the  south  of  a  road  running  from  east  to  west  and  intenectiDf : 
the  estate,  measuring  from  the  outside  of  the  foundation  of  the  buildings  underground,  but  inchdi^  : 
in  the  said  offices  the  stable  court  attached  thereto,  and  the  triangular  piece  of  land  and  buikfingi 
therein  included  within  the  return  wall  at  the  north-east  comer  of  the  said  stable^  bat  not 
including  the  rest  of  the  yard,  or  the  pond,  or  the  dovecot."   Then  the  third  dedaratioo  in  tbe 
interlocutor  stands  unaltered ;  that  relates  to  the  garden,  and  excluded  the  orchard.  Tbrfonfth 
will  be  altered  in  this  way  :  "  4.  Tbe  minerals  under  and  within  twenty  yards  of  tbe  steadily 
on  the  said  estate  measuring  from  the  outside  of  the  foundations  of  the  walls  of  the  bnildiBgiiii 
so  far  as  the  ground  within  the  said  measurement  is  within  the  bounds  of  the  defendo'satite 
of  TorbanehilL"    If  your  Lordships  adopt  this  declaration,  the  effect  of  it  will  be  to  ahetthe 
interlocutor,  and  substitute  for  it  this  amended  interlocutor,  and  to  remit  the  cause  to  the  Coot 
below.    In  this  case  I  heartily  concur  with  my  noble  and  learned  friends,  that  there  should  beio 
costs  given  on  either  side. 

Lord  Colonsay. — My  Lords,  I  have  no  difSculty  about  some  parts  of  the  case  whic^  oAk 
and  learned  friends  have  discussed,  more  especially  about  the  dovecot  or  the  pond.  Astey 
have  put  it  very  clearly,  the  offices  referred  to  in  the  lease  are  diose  upon  the  aoudi  ndetf  At 
road  from  the  mansiwi  liouse. 

But  there  are  two  questions  which  are  of  ccnsiderable  importance,  which  were  not  so  dev. 
One  was  with  respect  to  what  is  to  be  regarded  as  the  garden.  On  that  question  I  think 
was  a  difference  of  opinion  in  the  Court  below ;  but  my  own  view  of  the  matter  is,  dm  Ae 
conclusion  arrived  at  by  the  Court  below  was  the  right  conclusion.  Seeing  that  the  soggestiaB 
which  Lord  Ardnullan  made,  which  I  should  have  been  inclined  to  concur  in,  was  dediaed  bf 
both  parties,  and  that  the  Cotut  was  forced  to  a  decision  as  between  the  contention  of  theoc 
party  and  the  contention  of  the  other,  I  think  there  can  be  no  doubt  that  the  garden  roust  te 
regarded  as  the  part  within  the  walls.  I  think  it  is  quite  an  allowable  constnicdon,  piotald; 
that  the  immediate  border  outside  the  walls  and  the  paths  might  be  held  to  be  adjoncts  of  the 
garden,  but  I  think  it  impossible  to  comprehend  the  plantation  beyond  that  as  part  of  tk 
garden.  i 

Then  we  come  to  the  question  as  to  the  foundations.  That,  I  admit,  is  a  question  on  vnu 
I  have  felt  some  difficuhy  in  this  case.  I  concur  with  my  noble  and  learned  friends  *bo  Intt 
spoken,  that  if  we  are  confined  to  the  c(»istruction  of  the  document  itself,  placed  nakedly  befiR 
us,  we  must  regard  the  measurement  as  a  measurement  to  be  made  from  dw  most  {vojectiDg  VA 
of  the  house.  But  tbe  difficulty  I  felt  as  to  this  part  of  the  case  was  this  :  I  was  not  so  dear  as 
my  noble  and  learned  friends  were  as  to  the  application  of  the  rule  in  this  case.  I  was  not 
certain  that  that  was  not  pressed  a  little  too  strongly,  inasmuch  as  this  being  a  matteriMR  v 
less  of  science^  namely,  the  fixing  of  a  limit  to  these  mining  operations,  and  ^t  bong  done  by 
clauses  dratm  by  i^ofessional  men  in  that  line,  not  lawyers  merely,  but  engineers, and  fiva 
particular  purpose,  it  occurred  to  me  that  their  mode  of  doing  i^  and  the  principle  upon  vbidi 
the  limit  was  drawn,  might  be  reasonably  inquired  into ;  and  if  it  did  appear  to  oe  tbe  gocw 
rule,  practice^  usage,  and  custom  that  a  large  range  was  taken  with  a  view  to  secure  the  stability 
of  the  buildings,  whatever  might  be  that  variation  between  the  walls  aboveground  and  tbe  nib 
below,  that  would  be  a  principle  which  might  be  understood  to  be  the  meaning  of  this  contnct 
or  lease.  But  I  am  not  certain  that  we  can  adopt  that  in  this  case,  for  the  reason,  that  I  dooK 
think  there  is  any  proper  allegation  set  forth  upon  the  record  here,  either  in  fact  or  in  lav,  to 
such  is  the  mode  in  which  these  lines  are  drawn,  contrary  to  wljat  would  be  the  ordiBary» 
common  reading,  and  perhaps  the  grammatical  reading  of  the  mstniment  itselt  Whetbcrw 
evidence  which  is  before  us  is  comprehensive  enough  to  establish  the  practice  may  be  deowd. 
And  whether  or  not  move  evidence  might  be  let  in  is  a  matter  which  I  think  we  cannot  iaqnK 
inta  We  have  not  before  us  that  aU^don  and  the  plea  on  which  it  is  rested,  as  a 
overruling  what  otherwise  might  be  the  construction  of  ^  instrument  It  is  on  that  {^romn  nn 
I  have  arrived  at  the  conclusion  suggested  as  to  what  the  interlocutor  on  this  part  of 
should  be.  If  tboe  had  been  a  proper  statement  on  the  record,  and  a  larger  amount  of  enoax* 
as  to  the  general  custom  zai  the  purposes  for  which  such  clauses  are  introduced,  and  ib^'^ 
why  diM  latitude  is  taken,  I  am  not  prepared  to  commit  myself  as  to  the  conclanooatwDi 
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have  arrived.   But  as  this  case  (ffesents  itself  to  us,  I  concur  in  the  judgment  sug- 


u  to  the  stable  court  enclosed  by  a  wall  round  the  stables,  it  was  very  natural  to  enclose 
piece  of  ground.  It  is  detached  in  a  manner  different  from  everything  else,  but  I  hardlv  think 
vithin  the  range  of  the  reswation  in  this  cas^  and  I  thmfore  concur  in  the  juagmoit 
'  in  that  respect  also. 

InUrioaUor  vthiedt  and  cause  remitted. 

^fdlaui/  Agads^  Morton,  Whitehead,  and  Greig,  W.S. ;  Coonell  and  Hope,  Westminster. 
ieniatt^  Ag^t  Bum,  and  Gloag,  W.S. ;  Walker  and  Balfour,  Westminster. 


JULY  28,  187 1. 


John  Stewart  Richardson  of  Pitfour,  Baronet,  AjypelUmt,  v,  Mrs. 
:la  Rattray  or  Fleming  of  Inchyra,  and  Husband,  Respondents, 

fishings — Boundary — Excambion  of  lands— Possession — In  1745,  by  cmtract  of 
■AbM,  a  meadow  obutHne  on  the  river  Tayforrio  yards,  was  taken  fivm  tke  Itmds  of  f.^ 
^ a^ded  io  t/U  Imds  of  C.    Nothing  wassaid  as  to  the  ^mon fishings      w^vexvi  of  the 
'm.   For  the  last    years  the  owner  of  I.  had  fished  ^x.  SiAyctsoof the  meadow,  and  the 
-.•o/C.  had  never  fished  there.   In  a  declarator     the  proprietor  of     concluding  that  he 
_r  e»mUd  to  fish  there,  it  appeared,  that  both propruUtrs  had  a  habile  title  to  salmon  fishings 
(admso  of  their  respective  lands  of  C.  and     as  these  were  before  the  excamhion. 
B)  ^ffiraung  judgment).  That  the  owner  of  I,  was  ri^ly  assoilatedy  inasmuch  as  the  owner 
.  had  not  proved  possession  for  40  years  of  such  fishings  as  were  applicable  to  the  lands  of 

m  was  an  appeal  from  judgments  of  the  Second  Division.    The  appellant,  Sir  John 
Tson,  raised  actions  of  declarator  to  have  it  declared,  that  Mrs.  Fleming  of  Inchyra  had 
:  to  fish  for  sabnon  in  the  river  Tay  opposite  to  a  certain  part  of  his  lands  of  Caimie.  In 
rse  of  the  pleadings  it  appeared,  that  in  1745  there  was  a  contract  of  excambion  between 
ikn's  predecessor  of  Pitfour  and  the  M-oprietors  of  Inchyra,  and  the  result  of  the  exchange  was, 
1  small  piece  of  land  adjoining  the  Tay  was  given  to  Pitfour.  This  piece  of  land  was  called 
[Ueadow,  and  abutted  for  about  270  yards  on  the  river.    Nothing  was  said  about  the  salmon 
~i  opposite  to  Pow  Meadow.   The  proprietors  of  Inchyra  had  continued  to  fish  as  befc»c^ 
ance  of  86  yards  opposite  Pow  Meadow,  though  it  now  formed  part  of  Caimie  and 
Evidenoe  was  given  of  the  state  of  possession  for  40  years  and  upwards.   And  it 
1,  that  the  Inchyra  fisbennen  had  fished  for  the  last  25  years  the  86  yaids  before 
ed,  and  the  Pitfour  fishermen  had  not  fished  there.   The  Court  of  Sessitm  held,  that  no 
Ito  the  fishing  in  the  disputed'  place  had  been  shewn  by  the  appellant,  who  thereupon 

!  fdlowii^  interiocotors  and  judgments  were  delivered  subsequently  to  the  report  in  39  Sc. 

JaMiary  1868. — Finds,  ist.  That  the  lands  of  Caimie,  which  form  a  portion  of  the  estate 
IT,  the  property  of  the  pursuer,  Sir  John  S.  Richardson,  and  the  lands  and  barony  of 
which  are  the  property  of  the  defender,  Mrs.  Fleming,  and  in  which  the  parties 
ely  are  infeft  under  the  titles  set  forth  on  their  behalf  on  the  record,  lie  adjacent  on  the 
I  hank  or  shore  of  the  river  Tay,  and,  that  the  line  of  the  march  between  the  said  lands 
said  pursuer  and  of  the  defenders,  until  the  same  reaches  the  said  northern  bank  or 
:  of  the  river,  is  that  ditch  or  small  watercourse  which  is  referred  to  in  the  5th  article  of 
escendence  for  the  pursuers,  and  in  the  8th  statement  of  facts  for  the  defenders  :  21/, 
timdn  the  titles  referred  to  in  the  record,  and  which  are  produced  in  process  on  Uie  part  of 
fmner,  Sir  John  S.  Richardson,  he  has  right  to  and  is  infeft,  inter  Ma,  in  the  laia  lands 
mie,  with  the  salmon  fishings  and  other  fishings  in  the  water  of  Tay  :  yi,  That  imder  the 
ticfeiied  to  and  produced  cm  the  part  of  the  d^enders,  they  have  right  to  and  are  infbft, 
in  certain  parts  of  the  town  and  lands  of  Inchyra,  *  tether  with  the  just  and  equal 
fof  the  afanon  fishuogs  and  otber  fishings  of  the  said  lands  or  Inchyra 4M,  That  tiie  other 

*  See  ivoriow  repwt  39  Sc  Jnr.  295,      S.  C.  43  Sc.  Jur.  448L 
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half  of  the  salmon  fishings  and  other  fishings  of  the  said  lands  of  Inchjra  are,  and  hare  for  i 
long  period  been,  the  property  of  the  Lords  Gray  of  Kinfauns,  and  that  under  an  arranpmm 
entered  into  between  the  predecessors  of  the  defenders  and  those  of  the  said  Lords  Gnf.ibe 
said  fishings  have  been  enjoyed,  and  the  right  therein  has  been  exercised,  by  assi^ti^  alicnuK 
portions  of  the  river  as  fishing  stations  to  the  said  [uropnetors  respectively,  inthin  the  boao^ 
over  which  their  rights  extend  :  5M,  That  the  said  right  of  salmon  fishing  has  been  txaosd 
along  the  northern  bank  of  the  water  of  Tay,  not  only  so  far  as  the  same  is  at  adverse  of  tic 
lands  of  Inchyra,  but  also  ex  adverso  of  a  portion  cf  the  lands  lying  on  the  northero  bank  of  ibe 
river  which  are  now  within  the  titles,  and  are  the  property  of  the  pursuer,  Sir  John  S.  Richardsoo; 
and  in  particular,  that  the  defenders  and  those  acting  under  their  ri^t  have  for  40  yean  and  for 
time  immemorial,  fished  for  salmon  by  means  of  net  and  coble,  and  otherwise,  in  that  portiaa  of  tic 
said  river  known  as  and  referred|to  in  the  record  and  in  the  proof  as  'the  Hen'  fishing  5tatioD,aid 
that  without  interruption  on  the  part  of  the  said  pursuer,  his  predecessors  and  authors,  or  ohm: 
6/^  That  the  pursuers  have  failed  to  prove  as  matters  of  fact,  that  the  ditch  refenwi  to  in  thestii 
article  of  the  condescendence  is  the  boundary  to  the  eastward  of  the  salmon  fishing  bebngii^  to 
and  possessed  by  the  defenders  as  above  found,  or,  that  the  fishing  station  known  as  'The  Heo,' 
is  locally  situated  within  the  bounds  of  the  parish  of  St.  Madoes,  and  not  within  those  <rf  die 
parish  of  KinnouU  :  And  with  reference  to  the  foregoing  findings,  su»ains  the  defences;  and  m 
respect  thereof  assoilzies  the  defenders  from  the  conclusions  of  the  action,  and  decons : 
thepursuers liable  to  the  defenders  in  expenses,"  etc. 

"rte  appellant  in  his  printed  case  gave  the  following  reasons  for  reversing  the  interioestos:- 
I.  Because  the  appellants,  by  virtue  of  their  titles,  have  right  to  the  lands  of  Caimey  and  salom 
fishings  thereof ;  and  the  lands  to  the  east  of  the  marcb  ditch  form  no  part  of  Incbyra,  bntan 
part  or  Caimey.  2.  Because  it  is  not  competent  to  qualify,  restrict,  or  burden  a  right  to  liadi, 
as  against  a  singular  successor  therein,  by  reference  to  any  private  arrangement  widi  a[«nns 
proprietor,  not  forming  part  of  the  title  or  entering  the  public  records.  3.  Because  no  questoB 
was  raised  on  the  record  as  to  any  part  of  the  lands  east  of  the  march  ditch  not  bdi^tnlf 
Caimey  land  ;  and  it  was  not  competent  to  hold  the  appellants'  title  insufficient  00  any  sach 
ground.  4-  Because  the  respondents  have  not  alleged  or  produced  any  title  to  fishings /roAtn* 
of  the  appellants'  lands  ;  or,  at  all  events,  any  title  which  can  support  a  valid  objectiffl!  Wik 
sufficiency  of  the  appellants'  title  to  these  fishings.  5.  Because  the  respondents'  rights  of  fi^ 
are  limited  to  the  parish  of  KinnouU,  and  the  fishings  on  the  east  of  the  march  ditch  aic  bevon 
the  bounds  of  said  [»rish  and  within  the  parish  of  St  Madoes.  6.  Because  the  reqwodirii 
fiiited  to  establish  their  allegations  of  possession  of  fishings  by  a  march  fixed  with  refemceiot 
stone  upon  the  appellants'  &nds  to  the  eastward  of  the  march  ditch,  and  a  12  o'clock  Ibefrw 
that  stone.  7.  Because  the  respondents  failed  to  establish  any  {descriptive  possession  iqxa 
their  idleged  title  to  the  eastward  of  the  march  ditch.  8.  Because  according  to  the  eridena  ^ 
whole  lands  and  fishings  to  the  east  of  the  march  ditch  were,  from  time  immemorial,  or  (ir 
upwards  of  40  years  prior  to  1843,  possessed  peaceably  and  without  interruption  by  the  appellant 
or  their  predecesstws  and  authors,  by  virtue  of  their  infeftments  in  the  lands  of  Caimey  and  ibe 
salmon  fishings  belonging  thereto.  9.  Because  the  judgment  of  the  Court  of  Session  is  cntrarr 
to  the  evidence,  and  to  the  true  construction  and  legal  import  of  the  titles  of  tbe  puns- 
10.  Because  the  evidence  excluded  from  the  appellants'  conjunct  probation,  and  deleted  in  tenns 
of  the  interlocutor  of  12th  March  1867,  was  competent,  and  ought  to  have  been  allowed  ani 
considered  in  the  final  judgment.  11.  Because  in  conjunct  probation  it  was  competent  for  tbe 
appellants  to  lead  evidence  to  rebut  that  adduced  by  the  respondents  as  to  tbe  situatito  of  ^ 
Hen  Caim  ;  and  the  appellants  were  not  legally  debarred  from  doing  so  by  reason  of  that  maltff 
having  been  entered  upon  to  some  extent  and  for  certain  purposes  in  the  proof  ia  chtt 
12.  Because,  in  any  view,  the  evidence  deleted  and  excluded  from  the  conjunct  probation  b;W 
interlocutor  of  1 2tb  March  1 867  was,  at  least  in  great  part,  relative  to  special  mauers  in  coonee- 
tion  with  the  fishings  and  caim  brought  forward  in  the  evidence  of  the  respondents,  and  sna 
evidmce  was  not  trwy  a  resumption  of  the  proof  in  chief. 
The  Dean  of  Faculty  (Gordon)  Q.C,  and  Str  R.  Palmer  Q.C.,  for  the  appellant 
The  Lord  Advocate  (Young)  Q.C.,  and  Jessel  Q.C,  for  tbe  respcmdents,' 
The  arguments  turned  entirely  on  the  details  of  the  evidence.  . 
Lord  Chelmsford. — My  Lords,  the  appellant,  by  his  summons  of  declarator,  daina  « 
sole  and  exclusive  right  of  fishing  salmon,  trout,  and  all  other  kinds  of  fish  in  the  put  « 
river  Tay  adjacent  or  opposite  to  his  lands  of  Caimie,  and  along  which  the  same  extend. 

His  title  is  founded  upon  a  grant  from  the  Crown,  of  the  lands  of  Caimie  in  thebarwij* 
Pitfour,  and  the  salmon  and  other  fishings  in  the  water  of  Tay,  belonging  to  the  s>i<l 
The  dispute  between  the  parties  relates  to  the  fishings  ex  adverso  a  portion  of  the  lands  of  Ctfs* 
formerly  called  Pow  Meadow,  and  originally  parcel  of  those  lands,  but  added  tothem  inibe^ 
1745  by  an  exchange  with  the  owner  of  the  neighbouring  lands  of  Inchyra,  of  which  the  M^** 
at  the  time  of  the  exchange  was  part.  Since  this  exchange  the  Pow  Meadow  has  benV 
with  and  ondistingtiished  from  the  lands  of  Caimie. 
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Tbt  appellant,  being  bound  to  make  out  his  title  to  the  fishings  in  qaestion,  insists,  that  he  does 
1^  at  all  events  pnmd  /aae,  by  first  proving,  that  by  Crown  Charter  he  was  vested  in  the  salmon 
id  other  fishings  belonging  to  the  lands  of  Caimie,  and  that  what  was  formerly  Pow  Meadov 
ts  been  for  more  than  a  century  part  of  those  lands.  There  can  be  no  doubt,  that  if  this  primd 
Ku  title  had  not  been  disturbed  by  counter  evidence,  it  would  have  established  the  appellant's 
Ig^it  to  the  fishings  claimed.  It  was  sufficient,  thCTefore,  to  cast  upon  the  respondents  the 
ecessity  of  entering  upon  their  defence. 

The  answer  which  they  gave  to  the  case  of  the  appellants  was  in  the  first  place  by  producing 
K  decreet  arbitral  of  1745,  by  which  the  Pow  Meadow  became  part  of  the  lands  of  Caimie,  that 
ccreet  arbitral  proceeding  upon  an  agreement  between  Lord  and  Lady  Gray,  to  whom  the 
toTiands  of  Inchyra  belonged,  and  James  Hay  of  Pitfour,  the  proprietor  of  the  lands  of  Caimie, 
>submit  to  arbitrators  to  settle  and  determine  the  march  between  the  parties,  and  how  and  in 
lot  proportion  certain  pieces  of  ground  lying  interspersed  among  the  respective  grounds  of  the 
uties  should  be  excambed  and  exchanged  the  one  for  the  other,  and  to  adjudge,  decern,  and 
Khre  the  pieces  of  ground  so  excambed  to  pertain  and  belong  to  the  heritor  to  whom  they 
bould  allot  them,  as  part  and  pertinent  of  their  land  in  all  time  coming.  Under  tliis  submission 
K  aihitrators  declare  the  march  between  the  lands  of  Inchyra  and  of  Caimie,  and  gave  the 
iece  of  ground  called  the  Pow  Meadow  or  Powlands,  then  part  of  the  lands  of  Inchyra,  to 
mss  Hay  of  Pitfour,  to  be  from  henceforth  part  and  pertinent  of  the  lands  of  Caimie. 
The  decreet  arbitral  said  nothing  as  to  the  fishings  ex  adverse  the  Pow  Meadow,  nor  had  the 
Mtratns  authority  to  declare  anything  upon  the  subject,  as  the  submission  to  them  vas 
terdy  for  an  exchange  and  settling  of  the  boundaries  of  the  lands  belonging  to  the  parties 
spectively. 

The  lands  and  fishings  of  Inchyra  were  at  the  time  of  the  decree  held  pro  indiviso  by  the 
fairs  of  Inchyra,  the  predecessors  of  the  respondents,  and  Lord  and  Lady  Gray.  Some  question 
IS  raised  in  the  argument  whether  Lord  and  Lady  Gray  were  not  sole  proprietors  of  Pow 
Icadow,  and  of  lands  called  the  Prior  Lands,  mentioned  in  the  submission  and  decreet  arbitral, 
at  even  if  this  were  the  case,  there  seems  to  be  no  doubt  that  the  whole  of  the  fishings  ex 
iverso  the  lands  of  Inchyra,  including  Pow  Meadow,  belonged  to  them  pro  indiviso  with  the 
lairs,  and  therefore  they  could  have  no  right  to  make  over  any  part  of  these  fishings  to  a  third 
ttson.  That  the  whole  of  the  fishings  of  Inchyra  were  thus  held  pro  indiviso,  appears  in  a 
tDcess  instituted  by  Lord  and  Ladjr  <>ay.a^inst  the  Blairs,  in  the  Court  of  Session,  in  1756 
id  afterwards  submitted  to  arbitration.  It  is  unnecessary  to  consider  whether  this  proceeding 
IS  admissible  evidence  against  the  appellant,  as  it  was  adihitted  without  objection.  The  pre 
tUtfiso  proprietors  of  the  lands  and  fishmgs  of  Inchyra  had,  by  agreement  between  themselves, 
ossessed  the  lands  by  separate  kavels  and  the  fishings  adjoining  and  opposite  to  these  kavels 
!{nrately.  The  Blairs  seem  to  have  insisted  upon  an  exclusive  right  to  the  particular  fishings 
hich  they  had  enjoyed  under  this  arrangement,  and  Lord  and  Lady  Gray  raised  a  summons 
EUDSt  them  clatming  to  have  it  found  and  declared,  that  they  had  a  right  to  the  half  of  the 
hole  salmon  fishings  of  the  lands  of  Inchyra,  and  that  the  Blairs  had  no  exclusive  right  to  any 
uticular  fishings  thereof.  The  Blairs  in  their  memorial  observed,  that  as  the  claimants  had 
me  years  ago  disponed  the  largest  and  broadest  kavels  of  the  whole  lands  to  Hay  of  Pitfour, 
ith  the  water  adjoining  thereto,  they  could  not  demand  any  share  of  the  respondents'  fishings, 
!cause  they  had  sold  off  a  considerable  part  of  their  own,  and  so  were  not  capable  on  their  part 
making  an  equal  division.  To  this  Lord  and  Lady  Gray  replied,  acknowledging,  "that  Lady 
ray  did  excamb  some  part  of  her  eastmost  kavels  of  the  lands  of  Inchyra  with  Hay  of  Pitfour, 
id  that  the  excambion  was  settled  by  a  decreet  arbitral,  from  which  it  would 'appear,  that  the 
kimant  gave  to  Pitfour  no  right  of  fishing  opposite  to  that  part  of  the  lands  given  to  him,  and 
there  could  be  any  fishing  opposite  to  these  lands  the  same  belonged  to  the  heritors  of  Inchyra, 
id  that  Hay  of  Pitfour  had  not  ectended  his  fishing  opposite  to  the  lands  of  Inchyra,  funber 
an  he  was  in  right  or  in  use  to  do  before  that  excambion." 

Her^  then,  only  1 1  yrars  after  the  transaction,  when  the  facts  roust  have  been  well  known  or 
^ht  have  been  easily  ascertained,  it  was  asserted,  that  no  right  of  fishing  tx  adverse  Pow 
[odoT  was  given  to  Hay  of  Pitfour  by  the  decreet  arbitral  of  1745,  that  he  had  never 
tempted  to  exercise  any  such  right  There  is  no  evidence  what  was  the  result  of  these 
'ocecdiogs,  but  there  can  be  no  doubt,  that  the  fishings  continued  to  be  held  as  before  upon 
line  arrangement  for  enjoying  them  as  belonging  to  different  kavels  ;  because  in  the  year  1795 
end  Gray  and  John  Anderson,  the  pro  indiviso  proprietors  of  the  lands  and  fishings  of  Inchyra, 
^eed  to  refer  to  the  decision  of  arbiters  the  division  of  the  commonty  lands  of  Inchyra 
reserving  always  to  both  parties  the  right  of  the  salmon  filing  respectively  belonging  to  them 
icording  to  their  present  boundaries." 

By  the  decreet  arbitral  the  arbiters  find,  "  that  the  lowest  or  eastmost  fishings  belong  to  Lord 
ray,  and  are  altogether  opposite  to  the  lands  of  Pitfour,  being  bounded  to  the  west  by  the  old 
arch  stone  between  the  lands  of  Pitfour  and  Inchyra." 

The  teamed  counsel  for  the  appellant  found  in  this  proceeding  something  favourable  to  his 
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case ;  but  I  am  unable  to  see  hov  it  can  be  serviceable  to  him.  The  proprietors  of  the  fishii^ 
exadverso  the  lands  of  Inchyra  had  apparently  agreed  to  exercise  their  ri^t  of  fi^gexdo- 
sively  upon  certain  parts  of  the  river.  The  decree  dividing  the  lands  mi^t  have  distarbed  this 
arrangement  of  the  (tarties  after  the  division  had  been  confined  to  the  fishings  ex  aheno  the 
lands  divided  and  allotted  to  them.  Hence  the  declaration  in  the  decreet  arbitral  founded  oa  a 
the  submission,  "  that  the  said  fishii^s  respectively  belonging  to  each  other  of  the  said  patties 
shall  not  be  hurt  or  affected  by  the  division  nov  made  of  the  lands.*'  With  respea  to  tibesiedal 
finding  as  to  the  fishing  opposite  to  the  lands  of  Pitfour,  the  description  is  strictly  aradkablc  m 
the  part  ex  adverso  Vow  Meadow,  and  is  an  additional  proof,  that  the  fishings  ex  aaverso  thtt 
part  of  the  lands  belonging  or^inally  to  Inchyra.  did  not  pass  to  the  proprietcx-  of  the  lands  of 
Caimie. 

As  the  habile  title  of  the  appellant  depended  upon  the  presumption,  arising  from  the  absoqilka 
(tf  the  Fow  Meadow  into  the  lands  of  Cairaiei  tnat  his  right  m  fishing  ex  advent  i3otsit)aaAi 
extended  to  every  part  of  them  included  under  the  genovl  name,  it  might  be  questionable  vki 
it  was  shown  that  the  fishings  tx  adverso  Pow  Meadow  were  not  transferred  with  the  land  to  hti 
predecessor,  whether  any  habile  title  remained  on  which  to  found  a  prescription.   But  viaiever 
opinion  might  be  entertained  upon  this  {Question,  the  appellant  could  only  succeed  in  hisdum 
by  building  upon  his  title  proofs  of  possessi<Hi  of  the  fishings  in  question  for  the  prescribed  psiod. 
Now,  if  the  appellant  has  ever  exercised  a  right  of  fishing  ex  adverso  Pow  Meadow  (wfaidi  is 
doubtful)  he  certainly  has  not  done  so  for  the  recjuisite  length  of  time  to  establisdi  a  iirescii]itiaa 
On  the  other  hand,  the  respondents,  whose  title  is  anterior  to  that  of  the  appellants,  have  ]imd 
that  they  have  been  in  the  habit  of  fishing  on  the  disputed  {ground  for  at  least  25  years.  Huof 
course  would  have  been  insufficient  if  they  had  been  required  to  prove  a  title  by  prescriptioo. 
But  in  the  present  competition  the  party  who  has  exeTt:isea  the  right  must  prevul ;  or,  to  potte 
case  upon  the  proper  footing,  the  party  claiming  the  right  being  unable  to  prove  the  mpfotA 
of  it,  cannot  prevail  in  the  contest  with  a  person  Vho  has  proved  actual  exercise,  not  as  a  vna^ 
cUm*,  but  upon  a  claim  and  an  assertion  of  a  title  to  that  of  the  appellant. 

The  appellant  cannot  of  course  be  permitted  to  assail  the  respondents*  title  beftue  he  hn 
estabUshed  his  own ;  but  he  has  pressed  as  a  circumstance  against  the  defence,  thtt  die  criat 
of  Pow  Meadow  akHlig  the  river  Tay  being  370  yards,  they  have  (Ally  churned  to  eserdae  die  li^ 
for  86  yards.  The  reason  of  this  restriction  of  the  right  (if  it  is  a  restriction)  was  not  penufi 
satisfactorily  explained.  It  was  said  that  for  the  rest  of  the  distance  ex  adverso  Pov  Heidtv 
there  is  no  practicable  fishing.  But  however  this  may  be,  as  the  appellant  hasnot  sbondat 
he  fished  the  other  part  of  the  270  yards,  the  limitation  of  their  chum  by  the  reqioodeBts  is 
immaterial.  There  is  some  little  difficulty  in  ascertaining  the  exact  position  of  mt  bomidvy 
stones  which  indicate  the  limits  of  the  Inchyra  fishings.  But  I  think  there  is  sufficient  crideoce 
to  shew,  that  the  Inchyra  fishermen  fished  ex  adverso  the  part  of  the  Pow  Meadow  to  vhich  tbe 
respondents'  right  is  limited,  for  a  period  of  at  least  25  years.  A  striking  circumstance  id  sapped 
of  this  being  their  undoubted  right  is  proved  by  a  wimess  i<x  the  respondents,  and  admitted 
the  appellant  himself.  Upon  one  occasion  (the  time  is  not  ^ven)  the  appellant  sent  his  people, 
the  Piuour  fishermen,  to  make  a  shot  on  the  ground  in  quesuon,  when  one  of  the  Inchyia  fisto- 
men  cut  the  tow  rope,  and  the  appellant,  as  he  himself  sutcd,  did  not  repeat  the  experiisat 
Now  resistance  to  an  act  done  for  the  puroose  of  asserting  a  right,  and  acquiescence  is  sacfc 
resistance,  has  always  been  properly  re^rded  as  stnmg  evidence  against  the  existence  cfdc 
right 

Hw  ground  upon  which  I  rest  my  (pinion  against  the  appeUant  is,  that  he  was  bomia  login 
affirmative  evidence  in  8U|qK»t  of  his  claim  to  the  fishing  in  questitm,  and  that,  whether  ke 
possesses  a  habile  title  or  not,  he  has  entirely  foiled  to  prove  the  necesswy  inscriptive  poaesHS' 
I  am,  therefore,  of  opinion  that  the  interlocutor  appealed  firom  ought  to  be  affirmed. 

Lord  Westbi;rv.—  My  Lords,  when  the  record  in  this  case  was  originally  made  ^  ^ 
appears  to  have  been  a  misapprehension  on  both  sides  of  a  very  material  fact  A  portion  of  ^ 
land  adjoining  the  river,  formmg  part  of  the  bank  of  the  river  called  the  Pow  Meadow,  was  (Rated 
by  both  parties  as  if  it  had  been  originally  always  part  of  the  estate  of  Caimie  or  Fitfiar.  The 
result,  therefore,  was,  that,  inasmuch  as  the  defendant  claimed  a  right  to  part  of  tbe  salmon 
by  virtue  of  his  grant  ex  adverso  of  these  lands,  and  inasmuch  as  Sir  John  Richardson  dainM 
a  right  by  grant  of  the  salmon  fishings  ex  adverso  of  the  lands  of  Caimie,  this  sate  of  fhisfl 
wotHd  have  thrown  upon  the  defenders  the  obligation  to  prove  a  clear  undisputed  possessioa  tf 
the  salmon  fishings  ex  adverso  Pow  Meadow,  under  a  habile  title  for  more  than  40  years  at  kis^ 
Now,  in  course  or  the  proceedings  it  was  discovered,  that  this  Pow  Meadow  did  not  crigiBilT 
form  part  of  the  estate  of  Caimie,  but  that  it  was  originally  part  of  tbe  land  of  ]iK:hyTB,«hi^ 
the  adjoining  estate}  and  that  by  virtue  of  an  exchange,  made  I  think  in  the  ]«ari74Si 
Meadow  became  a  pan  at  the  estate  (tf  Caimie. 

Now  it  apiiears  to  be  unquestioned  law  in  Scotland,  that  if  there  be  two  halHle  titles  to  sawn 
fishings,  that  is  to  say,  two  grants,  it  does  not  necessarily  ftdkiw,  that  the  boundaries  of  tiieuHP 
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lit  conterminous  with  the  boundaries  of  the  land.  The  boundary  of  the  salmoD  fishings  may 
be  detennined  by  usage  ;  consequently  it  came,  after  this  discovery,  to  be  determined  who  could 
pove  possession  by  usage  of  the  right  to  the  salmon  fishings  ex  aaverso  that  ptntion  <MF  the  land 
if  Pow  Meadow  which  is  in  dispute, 

Nov  that  portion  appears  to  be  a  reach  of  about  86  or  87  yards  running  eastward  from  the 
Icnniaal  boundary  stone  of  the  estate  of  Inchyra.  In  ttic  course  of  the  evidence  the  matter 
became  reasonably  clear.  It  was  proved,  that  there  was  upon  the  old  bank  of  (he  river,  in  the 
i»ds  (rf  Pow  Meadow, an  old  terminal  stone — I  call  it  a  "terminal  stone,"  because  it  was  a  stone 
Ridendy  placed  as  a  boundary  stone— and  it  had  upon  the  side  that  looked  eastward  the  letter 
"P"  cut  upon  it,  and  upon  the  side  that  looked  westward  there  was  the  letter  "  I,"  that  being  the 
iutial  of  the  estate  of  Inchyra,  also  carved  upon  the  stone.  It  is  quite  clear,  that  it  could  not  be 
it  terminal  stone  ot  the  estate,  because  the  terminus  of  Pow  Meadow  and  Inchyra  was  ascertained 
In  a  very  difTereot  way,  and  is  beyond  dispute  ;  neither  was  it  the  eastern  boundary  of  Pow 
Meadow,  because  Pow  Meadow  confessedly  runs  to  the  east  much  beyond  this  boundary  stone, 
tkere  remains,  therefore,  no  other  concluiion  to  be  drawn  from  the  fact  of  its  being  a  terminal 
tautt  but  the  obvious  conclusion,  that  it  was  a  terminal  stone  with  reference  to  the  salmon 
Utiogs,  and  not  with  reference  to  the  land,  and  all  the  evidence  was  in  harmony  with  that. 
Bridencc  was  given  with  regard  to  the  renewal,  or  rather  the  continuation,  of  the  stone  on  the 
buk  of  the  river  in  consequence  of  the  river  bajik  having  been  made  wider  from  some  artificial 
v  natural  causes  since  the  original  putting  in  of  this  terminal  stone.  And  it  was  also  proved  to 
h  the  terminal  stone  with  regard  to  the  fishings  by  undisputed  evidence,  among  which  I  may 
■ention  the  confession  made  by  Sir  John  Richardson  himself,  in  which  he  admits,  that  at  a 
ptrticular  time  he  sent  his  fishermen  to  fish  upon  the  western  side  of  the  terminal  stone,  and  that 
bey  were  there  met  and  resisted  by  fishermen  upon  the  part  of  Inchyra,  and  were  excluded  from 
mopleting  that  which  they  went  for  the  purpose  of  doing,  and  Sir  George  Richardson  admits, 
tat  from  that  time  to  the  present  he  never  attempted  to  assert  a  rij^t  of  fishing  westwani  of  that 
knoinal  stone.  Also  that  it  was  regarded  as  a  terminal  stoae,  is  put  beyond  dispute  by  the 
■idence  of  a  variety  of  fishermen,  who  had  fished  for  a  long  period  of  time  at  a  place  which  is 
alkd  the  Hen  fi^ngs. 

It  is,  therefore,  I  think  ascertained  beyond  flie  possibility  of  doubt,  that  the  habile  title  to  the 
■dami  fishings  vested  in  the  defenders.  The  right  of  fishing  upon  the  estate  of  Incfayra  has  been 
mcrted,  and  by  long  enjoyment  proved,  to  extend  to  the  terminal  stone  boundary,  to  which  I 
km  made  such  frequent  reference,  and  the  assertion  of  the  ri^ht,  and  the  enjoyment  <^theright, 
M  to  the  stone  eastward,  is  proved  by  a  body  of  evidence  which  is  not  attempted  to  be  met,  or, 
irattempted,  has  not  been  at  all  successfully  met 

That  being  the  state  of  the  case,  therefore,  the  enjoyment  is  clearly  referred  by  the  defenders 
lia  habile  title,  and  that  enjoyment  clearly  excludes  all  possibility  of  right  on  the  part  of  Sir  John 
Kdiardson,  and  I  think  it  is,  therefore,  a  clear  conclusion  for  your  Lordships  to  arrive  at,  that 
te  salmon  fishings  belonging  to  the  estate  of  Inchyra  do  extend  to,  and  have  by  enjoyment  been 
■wed  to  have  always  extended  to,  this  terminal  stone,  which  may  have  been  put  in  a  great  many 
Kars  ago,  or  at  ail  events  must  be  deemed  to  have  been  put  in  as  lon^  ago  as  the  year  1745. 
rbe  i^U,  therefor^  is  a  clear  one.  The  enjoyment  is  established  by  undisputed  evidence.  That 
■  the  only  thing  which  is  now  in  controversy  between  the  partiesj  namely,  the  salmon  fishings  sx 
■Aww  to  the  86  yards,  at  the  end  of  which  is  found  this  termimd  sttrn^  measuring  eastward 
nm  the  admitted  boumUnr  of  the  lands  of  Indkyra. 

1  dierefore  roncor  entirely  in  the  conclusion  which  has  been  stated  by  my  noble  and  learned 
nead  upon  the  woolsack,  and  I  advise  your  Lordships  to  make  your  decree  accordingly. 

Lord  Colonsav.— My  Lords,  the  circumstances  of  this  case  have  been  stated  very  fully  by 
Vf  noble  and  learned  friend  on  the  woolsack,  and  it  appears  to  me  upon  the  evidence  before  us 
Mdi  of  title  and  of  possession,  that  we  cannot  decide  this  question  in  favour  of  the  appellant. 
With  regard  to  the  several  facts  which  came  out  in  the  course  of  the  evidence,  and  particularly 
bat  hct  about  the  exchange  of  the  Pow  Lands  without  the  fishing  being  specified  in  them,  that 
I  the  most  material  fact  in  the  case.  It  might  be  perhaps  a  nice  question  whether  these  Unds, 
Bring  been  so  excambed  without  any  other  title,  and  having  been  exchanged  with  part  of  the 
nperty  of  the  appellant,  they  might  no^  if  there  had  been  evidence  of  possession  and  usage, 
*n  been  held  to  have  brought  along  with  them  the  right  of  fishing  widiin  those  boundaries, 
lot  there  is  no  evidence  of  such  possession.  The  evidence  of  possession  rather  preponderates 
i  bvour  of  the  other  party,  and  taking  along  with  us  the  circumstances  of  the  position  of  these 
enninal  stones,  particularly  that  stone  marked  with  the  letter  P  and  the  other  letters,  which  could 
nt  possibly  be  the  boundary  stone  (tf  the  lands,  I  cannot  see  anything  else  that  it  could  b^  except 
Ik  boundary  line  oi  the  fishings,  onrespondii^as  it  does  with  the  course  of  the  Pow  Lands,  and 
nth  the  evidence  that  we  have  of  possession. 

I  therefore  think  that,  upon  the  wlude  case,  thepursuo'  has  not  brought  before  ns  such  a  title 
ad  audi  evidence  as  would  enable  us  to  alter  the  judgment  come  to  by  the  Court  bdow. 
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Interlocutors  affirmed^  and  appeal  dismissed  wiVt  costs. 

Appeiliutts  AgetUSt  Mackenzie  and  Kermack,  W.S. ;  Loch  and  Madaurin,  Westmiiitta.— 
Respondent^  Agents^  Hamilton,  Kinnear,  and  Beatson,  W.S. ;  Grahames  and  Wazdlav,  We* 
minster. 


JULY  28,  1871. 

The  Duke  of  Hamilton,  Appellant,  v.  John  Graham  Barns  Graham,  Es^' 
of  Cambuslang,  Respondent. 

Mines— Property— Reservation— Right  to  use  underground  passages  aftw  minerals  worked— 
H.  beine  the  superior  of  tht  lands  of  C.  and  other  cuijacent  lands,  granted  a  feu  ckarUnftii 
lands  of  C. ,  reserving  the  mines  in  the  lands  of  C,  and  right  to  make  shafts^  and  frte  ia  tmd 
entry  to  the  lands  to  win  and  take  away  the  minerals,  compensation  being  made  fardamtp^ 
sinking  shafts,  roads,  etc. 

Held  (reversing  judgment).  That  H.  retained kis  entire  ri^  of  property  in  the  strata  uadtrtk 
surface  of  tke  lands  of  C,  and  was  not  restricted  to  a  mere  servitude,  and  tMaf  he  hodt  njpM 
to  use  ail  the  underground  passages  to  convey  minerals  to  and  from  Mis  other  a^atmd  lui, 
so  long  as  any  of  hts  strata  was  unworked.  ^ 

This  was  an  appeal  from  a  jodgment  of  the  First  Division  of  the  Court  of  Session,  asnsted  fay 
Judges  of  the  Second  Division.   The  respondent,  Mr.  Graham  of  Cambuslang,  raised  an  adioa 
against  the  Duke  of  Hamilton,  concluding  for  declarator,  interdict,  and  damages  by  reasoi  «f 
the  Duke  and  his  lessees  using  certain  underground  roads  and  passages  under  the  respouietf's 
lands  to  convey  coal  from  other  estates  of  the  Duke.    The  respondent,  Mr.  Graham,  nc 
proprietor  of  the  lands  of  Cambuslang,  which  were  feued  from  the  Duke,  who  vas  proprietocrf 
the  barony,  and  superior.    The  conveyance  dated  1657,  to  the  respondent's  predetxtxit 
contained  a  reservation  to  the  Duchess  of  Hamilton  and  her  heirs  and  successors  of  all  thecari 
and  limestone  of  the  said  lands,  and  power  to  sink  shafts,  and  win  the  coal  and  limestone  nads 
all  the  said  lands,  and  free  ish  and  entry  to  the  same,  she  making  satisfaction  for  damage  doM . 
by  the  working  of  the  coal.   The  Duke  had  large  coalfields  in  Cambuslang,  ClydesmUn,  aal  '• 
Morriston,  and  his  lessees  were  in  the  habit  of  carrying  the  Clydesmiln  coal  through  the  imdo* 
ground  passages  of  Cambuslang  to  the  opposite  bank  of  the  Clyde.    It  was  to  prevent  this  dat 
the  action  was  raised.   The  Lord  Ordinary  (Barcaple)  assoilzied  the  defenders,  but  the  finl, 
Division  ordered  the  case  to  be  argued  before  seven  J  udges,  and  a  majority  of  five  decided  ii  J 
favour  of  the  pursuer — Lords  Deas  and  Ardmtllan  dissentii^i  wheret^wn  this  appeal  vas 
brou^L 

Sir  Roundell  Palmer  Q.C.,  and  Anderson  Q.C,  for  the  appellant.— The  interlocutor  of  the 
Court  below  was  wrong.  The  property  in  the  coal  and  limestone  having  been  reserved  out  of 
the  feu  charter  by  the  granter  who  had  previously  the  plenum  dominium  of  the  lands,  diis 
necessarily  implied,  that  the  superior  retained  alt  the  former  rights  vested  in  him  connected  with 
th:  underground  strau.  Coal  thus  reserved  has  been  held  to  be  a  feudal  estate — Burlyv.  Symt, 
M.  9630.  It  is  true  that  he  could  not  work  the  coal  so  as  to  endanger  the  sur^ce,  vhich  was 
granted  to  the  vassal ;  still  all  the  other  rights  of  property  remained  in  him,  subject  to  that  j 
qualification — Dunlop  v.  ATNair,  20th  June  1809,  F.  C. ;  Proud  v.  Bates,  34  L.  J.  Ch.4o6.  If 
then  the  whole  property  in  the  coal  were  retained  by  the  Duke,  he  can  use  that  property  in  any 
way  he  thinks  fit,  and  may  or  may  not  work  the  coaL  At  the  date  of  the  feu  charter,  the  Dote 
was  working  the  coalfields  of  Cambuslang  and  Clydesmiln  together,  and  might  use  one  is 
connection  with  the  other,  and  if  he  could  do  so  before  the  charter,  he  can  equally  do  s» 
since  the  date  of  the  charter.   The  object  of  the  reservati<Hi  was  obviously  to  save  such  a  right 


merely  to  a  privilege  or  servitude^ 
exception  from  the  grant  and  is  a  right  of  property — Craig,  it  8.  17  ;  Menzies  on  Coarqr.  599 
(3d  ed.),  Nothing  that  the  appellant  now  claims  interferes  with  the  surfoce,  and  the  suriacews* 
all  that  his  predecessor  conveyed  away  to  the  respondent's  predecessor. 

The  Lord  Ad-wcate{'^o\mz),a.TiA  Person,  Q.C,  for  the  respondent. — The  interlocutor  a^Kakd 

*  See  previous  report  7  Macph.  976 ;  41  Sc.  Jur.  5^.  S.  C.  L.  R.  2  Sc.  Ap.  166 ;  9  }tx^ 
H.  L.  9^}  43  Sc.  Jur.  491. 
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hmvas  right  The  effect  of  the  charter  with  the  reservation  vas.to  vest  absolutely  in  the 
wsal  the  fee  of  the  lands,  excepting  only  the  right  to  dig  and  carr>'  away  the  coals  found  under 
1Kb  land.  The  vassal^  on  becoming  vested  in  the  dominium  utile  of  the  lands,  was  absolute 
wner  of  everything  on  and  below  the  surface.  The  kind  of  access  which  the  superior  had  to  the 
tines  was  entirely  accessory  to  those  mines,  and  ceased  when  the  mines  were  worked  out.  The 
iperior  had  no  right  to  interfere  with  the  solum  of  the  lands  for  any  other  purpose.  What  the 
iperior  had  was  therefore  a  servitude,  and  nothing  more — Durham  Railway  Co.  v.  Walker,  z 
\  B.  940:  Em-l  Cardigan  v.  Armitage,  2  B.  &  Cr.  197  ;  Dand  v.  Kingcote,  6  M.  &  W. 
%  Under  the  reservation  the  superior  could  not  have  used  shafts  and  roads  on  the  surface 
icarry  away  the  minerals  from  other  lands,  and  neither  could  he  use  the  roads  below  the  surface 
rsucb  a  purpose.  The  appellant,  therefore,  has  no  more  right  to  go  through  the  respondent's 
idemxKmd  passages  than  he  would  have  to  go  through  the  respondent' s  house.  He  is  infringing 
■  of  the  rights  of  propoty  by  so  doin^ 

Cur  adv.  vult. 

iliORD  Chancellor  Hatherley.— My  Lordst  in  this  case  a  great  difference  of  opinion 
iNed  on  tbe  part  of  the  learned  Judges  in  Scotland  with  reference  to  the  true  conclusion  at 
Hdi  tbe  Court  there  should  arrive,  regard  being  had  to  the  somewhat  singular  character  of  the 
Inesswn  of  the  property  of  Cambuslang,  which  is  divided  into  two  separate  properties,  as  it 
fi^  the  (me  being  the  property  in  the  surface  and  the  other  the  property  in  the  mines  boieafh 
torhuze.  Questions  of  the  same  character  have  arisen  in  this  country  from  time  to  time,  and 
Ik  been  much  discussed,  but  I  am  happy  to  find  from  one  of  your  Lordships  now  present 
i)RD  Colonsay),  and  from  the  argument  which  we  had  addressed  to  us  at  the  barj  that  there 
■pears  reaUy  to  be  no  distinction  whatever  between  the  law  of  Scotbnd  and  tbe  law  of  England 
Hi  regard  to  this  question.  The  reasoning  of  the  learned  Judges,  both  of  those  who  took  the 
B  riew  and  of  those  who  took  the  other  in  the  Court  below,  entirely  pursued  tbe  line  of  argu- 
m  which  has  prevailed  in  this  country,  when  questions  arising  from  a  similar  complication 
A  reference  to  the  holding  of  property  have  occurred  here. 

Ihe  case  may  be  stated  very  shortly  indeed,  and  without  entering  into  any  minute  detail. 
Ise  is  a  certain  property  which  originally  belonged  to  the  Duke  of  Hamilton  called  Cambus- 
k.  That  property  was  at  a  very  remote  period,  in  fact  nearly  as  long  as  two  centuries  ago, 
nsed  as  it  were  into  two  separate  portions,  viz.  the  property  in  all  except  the  minerals,  that  is 
ihf,  tbe  coal  and  limestone,  and  ue  property  in  the  coal  and  limestone.  I  will  read  to  your 
Wihips  the  form  of  reservation  in  the  deed,  which  was  the  saine  as  that  which  was  adopted  in 
tflie  various  cases  in  which  any  of  the  immediately  surrounding  property  belonging  to  the 
Pte  of  Hamilton  had  been  feued  out  The  reservation  is  given  repeatedly  in  different  conde- 
Mences,  and  occurs  in  exactly  the  same  form,  but  I  will  Wee  that  which  your  Lordships  will 
i  b  the  fourth  article  of  tbe  condescendence.  The  property  of  Carabuslang  is  feued  out "  with 
t  ander  the  reservation  to  the  said  noble  Duke  and  his  foresaids  of  the  coal  and  limestone, 
t  shall  be  found  within  the  haill  bounds  of  the  12^.  land  above  specified ;  so  that  the  said 
Duke  and  his  foresaids  shall  have  liberty  to  set  down  coalpits,  sinks,  and  shanks,"  and  so 
including  a  variety  of  other  works  which  are  necessary  or  proper  for  the  working  of  the 
lerals  upon  the  surface  of  the  land,  and  also  generally  for  the  purpose  of  workii^.  -  There  is 
icfore  a  general  power  of  working  tbeir  mines  and  winning  the  minerals, 
[lat  b«ng  the  form  of  the  reservation,  the  question  which  really  arises  in  the  present  case  is — 
Mt  is  the  effect  of  the  reservation  with  regard  to  the  property  reserved,  viz.  tbe  coal  and 
ertone,  that  being  a  part  of  the  very  soil  of  the  lands  which  are  feued  out  ?  The  pursuer's 
^daint  is  this  :  He  says — True  it  is,  that  there  was  reserved  this  right  in  the  coal  and  lime- 
K,  but  my  CMDplaittt  now  is,  that  ttw  coal  and  limestone  have  been  in  a  particular  portion  of 
pnpeny  wwked  out,  (or  rather,  I  should  say,  the  coal  only,  for  there  is  no  averment  as  to 
fimestone,  and  the  pursuer  does  not  condescend  to  very  mmute  details  on  the  subject)  and 
Dolce  is  now  conveying  minerals  from  other  properties  through  the  wastes  which  have  been 
KsiMied  by  the  withdrawal  and  the  subtraction  of  the  coal.  I  standing  in  the  place  of  the 
^oal  owner  of  everything  except  coal  and  limestone,  and  the  Duke  standing  in  the  place  of 
owner  of  tbe  coal  and  limestone,  he  is  now  woridng,  not  the  mines  which  are  under  the  lands 
bfflbaslang  which  I  hold,  but  he  is  working  the  coal  and  limestone  which  belong  to  him  in 
9  property  not  situate  under  the  surface,  which  is  mine,  and  for  that  purpose  he  is  using  the 
tes  under  the  lands  of  Cambuslang.  He  is  thereby  doing  that  which  he  has  no  right  to  do, 
Wse  be  only  reserved  tbe  coal  and  limestone, — the  coal  is  gone ;  it  is  at  an  end,  and  he  is 
entitled  to  pass  through  the  wastes  (that  is  to  say,  the  spaces  which  have  been  left)  for  the 
aose  of  working  any  other  coal  and  limestone  than  that  which  is  situate  imder  the  same 
xrty  of  Cambuslang.  It  seems  to  be  admitted,  that  he  might  pass  through  the  wastes  for 
purpose  of  working  the  coal  or  limestone  under  the  lands  of  Cambuslang.  The  pursuer 
efore  asks  for  a  declaration,  that  the  Duke  is  not  so  entitled  to  use  the  wastes  as  a  way  leave 
that  is  what  it  really  comes  to)  for  the  conveyance  of  the  minerals  from  other  mines,  and  he 
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also  asks  for  an  interdict  to  prevent  his  so  doings  {or  the  future,  and  he  asks  farther  for  dam^m 
vhich  are  put  nominally  at  j£lo,ooo  ;  the  damage  done  being,  that  the  Duke  has  been  osingt 
right  which  the  pursuer  says  is  a  valuable  right,  for  the  use  of  which  he  might  claim  paymea 
which  payment  he  has  been  deprived  of  by  reason  of  the  Duke  having  made  an  unlawful  me  i 
theproperty  without  making  compensation  for  so  doing. 

Ttat  is  the  way  in  which  I  apprehend  the  case  is  put,  tlujugh  I  must  say  at  the  outset,  that 
Is  not  itated  so  clearly  as  I  should  have  supposed  it  might  nave  been.   There  is  no  endea 
whatever  upoa  ibe  subject  on  the  pact  ctf  the  pursuer;  be  has  left  the  case  wholly  bare  (rferidaiel 
but  the  evidence  in  the  case  is  tuis,  not  that  the  whole  of  the  coal  and  limestme  dpm  to  fl 
last  particles  of  coal,  still  less  of  limestone^  has  been  worked,  (indeed  as  to  the  limenooe  wiQm 
is  said,)  but  there  is  an  averment,  althou^  there  is  no  distinct  proof,  that  the  coal  has  bei 
worked  out  in  certain  parts  of  Cambualang,  and,  that  along  the  waste  occasioned  by  the  vtridi 
out  of  the  coal,  minerals  from  another  property  belonging  to  the  Duke  are  carried.  As  far  i 
the  evidence  goes,  it  is  quite  clear,  that  there  is  a  good  deal  of  coal  remaining  yet  to  be  vnta 
in  Cambuslang,  although  possibly  not  (it  is  said  not)  in  this  very  place,  as  to  which  compbisti 
made  of  the  minerals  from  another  property  being  hauled  and  wrongfully  drawn  Ttthoat  a 
wayleave.    In  those  places  with  respect  to  which  the  complaint  is  made  there  remain  mam 
pillars  of  coal  still  unworked,  but  there  is  no  more  detailed  information  with  reference  to  tbi^ 
precise  state  and  condition  of  the  passage  which  is  here  called  the  waste,  along  vtiki  this 
carrying  of  minerals  is  said  to  have  taken  place.   I  apprehend  that  it  is  important,  vben  ^ 
ascertain  what  the  law  would  be  upon  the  subject  generally,  to  see,  that  the  pursuer  hasoad^ 
out  and  proved  a  case  which  entitles  him  to  a  remedy  by  way  of  declarator,  interdict,  aod . 
damages,  in  respect  of  the  trespass  which  be  all^^es  npon  lus  pr(^>erty.    He  has  over  aad  omt  | 
again  undoubtedly  called  it  passing  through  his  property.   We  shall  see  presendy  iditf  te. 
exact  nature  oF  his  property  is  in  the  place  in  question. 

I  am  relieved  in  this  case  from  a  great  deal  of  difficulty,  as  I  said  before,  the  vicn  ti 
learned  Judges  in  the  Court  below,  who  have  given  their  opinions  on  the  one  side  and  theoAct 
as  to  the  exact  state  of  the  law  in  Scotland.  As  regards  the  law  of  England,  I  have  had  ooasial 
to  consider  that  myself  on  the  previous  occasion  in  the  case  of  Proud  v.  Bates^  34  L.  J.  Ch.  i^i. 
which  was  cited  in  the  argummt  at  the  bar.  1  do  not  cite  that  decision  as  an  authority— 1 1^ 
only  referring  to  it  as  a  case  in  which  I  stated  the  view  which  strikes  me  as  the  true  vie*  cf  tftfl 
law  of  England  on  this  subject,  for  I  have  seen  no  reason  to  withdraw  from  that  decision.  1M| 
law  of  England  I  apprehend  is  this  :  When  you  demise  a  property,  saving  and  excepdsg  ottM 
the  demise  a  certain  part  of  that  property  ;  for  instance,  if  you  demise  the  surface  and  saveiaq 
except  the  minerals,  then  there  is  no  demise  <^  the  mineral  whatever  to  the  lessee  of  tbei^ 
The  person  who  takes  the  interest  in  the  surface  has  no  ownership  in  the  minerals.  The  gtnatj 
rule  which  prevails  where  a  property  is  demised,  that  is,  demised  in  ali^lute  righ^  so  that  4l 
whole  property  usque  ad  calum  in  the  one  direction  and  ad  inferos  in  the  other  directioo  bda^ 
to  the  person  who  is  the  owner  of  the  property,  is  at  cmoe  inten%pted  when  you  find  ceitain  stnii 
of  the  property  reserved  and  excepted  out  of  the  demise^  so  ^t  those  strata  remain  in  die  ksMH 
and  he  has  not  parted  with  them  or  transferred  tlMm  to  the  lessee.  Theless(NrhasasfuII,anpM 
perfect  interest  in  them,  and  they  are  as  much  his  own  property,  as  befoce  the  demise  ni] 
made.    The  lessee  takes  no  interest  or  right  whatever  in  them.  J 

If,  on  the  other  hand,  (and  both  these  circumstances  occurred  in  Proud  v.  Bates^)  you  lesentj 
certain  rights  and  interests,  parting  with  the  property,  whttber  you  use  the  word  "  except '  vp<^  j 
(dtere  is  no  ma^c  in  words, )  the  tUng  done  is  this :  You  Have  parted  with  the  propeny ;  tbe  r^ 
reserved  cannot  therefore  be  an  exception  out  of  what  you  granted,  because  you  have  aoteicepttM 
any  part  of  the  property,  but  the  whole  is  disposed  of,  and  when  you  reserve  or  except  ■  ngt^ 
(whatever  phrase  you  choose  to  use  for  that  purpose,)  it  is  in  effect  a  right  which  must  be  icscrMU 
to  you  by  way  w  r«gnnt  from  the  person  to  whom  you  make  the  disposition  (rf  the  wkab: 
pr^erty.  •" 

The  distinction  is  kept  very  clear  in  our  English  law,  and  I  think  I  shall  be  aUe  to  she*  if. 
the  opinion  of  the  learned  Judges  in  the  case  beifore  us,  that  it  is  quite  as  plain  in  the  Scotch  1^ 
between,  on  the  one  hand,  reserving  out  of  a  grant  or  disposition  any  right  in  the  posoo  n*  - 
makes  the  disposition,  and,  on  the  other  hand,  reserving  simply  a  right  to  be  exgdsed  cwtf 
property  the  whole  of  which  the  granter  has  disposed  of  out  and  out.  Tlie  view  of  the  l^f'*^  \ 
Jtt^es  appears  to  me,  as  I  have  said,  to  be  exactly  in  aeccwdance  in  this  Kspect  with  ^l^^r  '■ 
our  English  law.   I  will  tal»  first  of  all  the  juttement  of  Lord  Cowan,  because  he  is  one  of  » 
learned  Judges  who  has  taken  a  view  on  the  whole  case  which  is  favoaiable  to  the  cooteDtMS 
of  the  pursuer.   Afier  stating  the  original  reservation,  Lord  Cowan  says  this :  "  The  coal  i» 
limestone  within  the  bounds  of  the  lands  thus  reserved  remained  the  property  of  the  nptfi* 
under  his  title  to  the  plenum  dominium.   And  it  cannot  be  doubted,  that  as  a  separate  e^  * 
mieht  at  any  time  have  been  conveyed  to  a  third  party.   What  was  reserved  was  a  P"'!"'^ 
rignt  in  the  subject  of  the  reservation,  namely,  coal  and  limestone."   I  will  read  aftervanUnw 
he  says  subsequently,  because  it  will  have  a  bearing  upon  another  part  of  the  cast  He  l>js»» 
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vma  as  oodoubted  kw.  He  is  followed  by  Lord  Deas,  irho  takes  the  opposite  view  in  favour 
IF  the  defender  ;  and  Lord  Deas,  notwithstanding  that  full  and  complete  statement  on  the  part 
C  Lord  Cowan,  thought  it  right  to  fortify  his  view  1^  citations  which  I  need  not  repeat  ream. 
pikine  and  other  text  writers,  shewing,  that  it  is  cleaur  and  undoubted,  as  a  point  at  law,  that 
n  may  be  a  direct  feudal  title  in  Scotland  to  certain  portions  of  land,  and  ttuit  there  may  be  a 
wtxX  feudal  title  also  to  certain  strata  of  land  interposed  between  the  centre  of  the  earth  and 

■  surface  of  the  earth  which  may  belong  to  another  proprietor  by  a  distinct  feudal  title,  and 
pi  those  titles  may  be  dealt  with  and  disposed  of  as  if  they  were  two  separate  tenements  in 
itry  respect.  I  will  put  an  illustration  which  will,  I  think,  shew  very  clearly  the  distinction 
■vieen  a  reservation  of  the  land  itself  and  a  reservation  of  a  right  or  privil^e.  If  you  reserve 
m  a  servitude,  or  as  we  should  call  it  an  easement,  all  the  Ju^es  agree  that  the  law  of  Scot- 
id  (like  our  English  law)  is,  that  you  cannot  use  a  servitude  for  any  other  purpose  than  the 
■ticular  purpose  for  which  it  was  Miginally  created,  just  as  you  cannot  use  an  easement  fivany 
per  purpose  than  that  which  it  was  w^inally  granted.  Take,  for  instance,  the  tA  the 
■Dining  parks  belonging  to  A.  and  B.  A.  has  no  access  to  his  mansion  house  except  thnn^h 
ind  which  runs  through  his  neighbour  B/spark  over  which  be  has  acquired  by  grant  aright  of 
P  for  the  purpose  of  enabling  him  and  all  other  persons  coming  to  his  house  to  enjoy  a 
fnlege  of  driving  along  it,  and  so  reaching  a  road  in  his  own  park  and  proceeding  to  bis  house. 
Idoing  so  it  is  quite  clear  that  he  could  not  use  the  portion  of  road  over  which  he  has  only  a 
nt  of  way,  viz.  the  portion  of  the  road  in  B.'s  park,  for  any  other  purpose  than  that  of  obtaining 
pess  to  his  own  house.    As  regards  his  own  park,  of  course,  it  is  quite  clear  tim  he  might  use 

■  mad  then  for  any  purpose  he  thought  fit,  for  conveying  manure  to  his  fields  or  anything  else, 
hs  his  own  property,  and  as  to  that  there  could  be  no  question  of  any  right  of  way  or  anything 
lOekind. 

Then  suppose  he  sells  to  B.  his  own  park,  reserving  only  his  lawn  and  shrubberies,  and  still 
pidiDg  in  the  residence  to  which  he  requires  an  access  ;  if  he  conveys  his  own  park  out  and  out 
IE,  reserving  to  himself  over  it  the  right  which  he  had  over  B.'s  own  property  of  access  to  his 
■w  for  the  use  of  himself  and  his  friends,  it  is  quite  clear  that  then  he  vcnild  not  beaUe  to  use 
■t  which  had  been  wu^inally  his  own,  but  which  he  h»l  now  parted  with  and  disposed  o(  ia 
V  way  he  jUeased,  but  be  could  only  use  it  as  a  means  of  access  (that  is  to  say,  for  the  purpose 
I  which  he  had  reserved  it)  for  himself  and  his  friends  to  his  house,  of  which  he  still  retains 
psession.  But  suppose,  in  order  to  have  complete  dominion  over  Uke  roadj  as  far  as  he  had 
H  dominion  up  to  that  time,  to  his  own  bouse,  instead  of  reserving  a  right  of  way  over  what  he 
ndling,  he  reserved  the  road,  and  said — 1  convey  my  park  to  you,  excepting  and  reserving  that 
■d  which  runs  from  such  and  such  a  point  to  such  and  such  a  point— being  the  whole  road 
iDagh  his  own  park,  1  apprehend  it  is  perfectly  clear,  that  he  might  do  whatever  he  pleased  with 
it  road.  He  might  fence  it  off,  and  prevent  B.  having  any  access  to  his  house,  leaving  B.  to 
like  a  new  road  for  himself.  A.  would  have  the  sole  control  and  dominion  over  the  property 
Itte  road,  the  property  being  his  just  as  much  after  he  bad  executed  the  conveyance  as  before, 
Ksuse  it  was  excepted  out  of  the  conveyance,  no  right  or  interest  having  passed  over  it  to  B., 
M  B.  would  have  no  right  to  interfere  with  it,  or  say  that  A.  was  trespassing,  whatever  might 
%  diepurposc  for  which  he  might  think  fit  to  use  his  own  property.  That  is  an  illustration  of 
W  diderence  which  exists  between  a  reservation  of  a  thing,  itself,  and  a  reservation  of  a  mere 
of  user  of  tbe  thing. 

'  Some  stress  was  laid  in  the  argument  upon  this :  The  resenration  of  the  mines  was  accom- 
laied  with  the  phraseology  I  have  read,  so  that  "the  defender  may  work  diem,'* and  so  forth. 
|M  does  the  stating  of  the  reason  why  be  chooses  to  reserve  his  property  in  the  mines  diminish 
Kbt  from  his  right  of  property  which  he  has  reserved,  or  does  it  pass  any  right  in  the  minerals 
\  the  grantee  who  takes  everything  but  them,  but  is  exin-essty  stated  in  the  deed  to  take  no 
Muesc  whatever  in  them  ?  1  apprehend  not,  any  more  than  it  would  have  made  any  difference 
1  the  case  I  put  (which  I  put  partly  for  the  purpose  of  illustrating  this  point)  if  the  owner  had 
lid,  I  grant  you  a  full  conveyance  m  fee  of  my  park,  excepting  the  road,  and  reserving  that,  so 
hit  I  may  continue  my  access  to  my  bouse  as  heretofore.  If  he  chooses  to  part  with  the  whole 
■Dpeny,  the  whole  property  will  be  parted  with.  He  can  only  retain  such  rights  as  he  chooses 
iRserve ;  but  if  he  chooses  to  reserve  the  property  itself,  the  true  conclusion  of  law  must  be, 
|ttt  the  stating  the  reason  why  he  reserves  it  can  make  no  difference  in  the  fact,  as  to  whether 
le  has  or  has  not  granted  it,  or  whether  he  has  or  has  not  reserved  it.   That  is  the  question 

■  idiich  really  tbe  whole  case  must  turn. 

Now,  in  the  first  place,  it  was  said  by  the  learned  Judges  who  took  a  different  view  of  the  case, 
hat  whether  the  reservation  of  the  right  of  working  in  the  mines  had  been  expressed  or  not,  they 
(add  have  thought  t^at  it  would  follow  as  a  necessary  consequence  from  the  reservation  of  the 
■nes.  The  English  law,  I  ai^>rehend,  would  there  agree  with  the  law  as  enunciated  by  the 
Baned  Judges,  taking  both  views  of  the  case  in  Scotland.  Some  controversies  have  arisen  cut 
b  subject  with  reference  to  copyholds,  but  generally  speaking  there  are  authorities  dewing,  that 
r  tfiere  is  a  qiedal  raermtioii  of  the  ouoes,  die  right  incident  to  the  working  of  those  mines 
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would  f<^ow  from  it  But  whether  that  be  so  or  not,  the  right  was  especially  reserred  in  tlusase 
of  worteine  upon  the  sur&ce,  and  it  was  said  by  the  learned  Judges  who  t04»  the  adverse  nniK 
the  defender,  that  it  was  admitted  that  the  right  on  the  surface  could  not  now  be  exerdsed^  A 
is  to  say,  the  right  to  sink  pits  for  the  purpose  of  reaching  the  coal  under  the  Cunbuslaoghi 
could  not  be  exercised  for  the  purpose  of  reaching  any  other  coal ;  for  instance,  with  a  net 
hauling  coal  from  the  adjacent  lands  to  Cambuslang  up  by  a  pit  upon  the  lands  of  CambusUa 
That  is  true,  but  I  apprehend  that  it  all  depends  upon  the  distinction  which  I  have  eodearm 
to  point  out.  If  it  is  only  an  easement,  or  servitude,  as  the  Scotch  law  calls  it,  which  yoiba 
reserved  to  yourself,  with  reference  to  the  lands  which  you  have  granted  out  and  out,  that  sen 
tude  you  can  only  U3e  for  the  express  purpose,  for  which  it  is  specified  in  the  reserratioi)  dot 
shall  be  used.  That,  my  Lords,  is  a  case  entirely  difierent  from  that  which  is  before  as,  aad 
raises  again  entirely  different  considerations.  The  question  really  is — ^Whatistheri^t^infa 
which  you  have  reserved  ? 

In  the  course  of  discussion  in  the  case  in  the  Courts  below,  there  was,  as  I  have  said, an 
difference  of  opinion  among  the  learned  Judges.   The  Lord  Ordinary  entertained  an  iqiiaia 
favourable  to  the  defender,  not  entirely  on  the  same  grounds  as  those  which  I  have  been  Taunriq 
to  set  forth,  but  he  happened  on  that  occasion  to  cite  another  case  which  had  been  bdbre  tb 
Scotch  Courts,  Davidson  v.  HamUton^  i  S.  411 ;  upon  which  the  teamed  Jtu^es  in  thel^^MM 
Court  said,  that  great  doubt  had  bera  thrown,  and  I  apprehend  justly  thrown.    That  waia  chI| 
where  the  question  was  as  to  reserved  rights,  and  not  as  to  reserved  property.   There  awtft  i 
have  been  some  expression  used  by  Lord  Brougham  in  the  House  of  Lords  by  wtudi 
was  thrown  upon  that  case,  and  the  Judges  threw  doubt  upon  it  in  their  decision  in  thepRnt 
case.    However,  whether  it  was  rightly  decided  or  not,  it  seems  to  have  been  decided  rilfc 
reference  to  a  reserved  privilege  of  working,  and  the  person  who  had  reserved  to  himsdf  M 
privilege  bad  been  allowed  to  exercise  it,  with  regard  to  other  minerals  than  those  as  to  itiAit 
was  expressly  reserved.    If  the  case,  when  stripped  of  all  its  adjuncts,  is  reduced  tothainike^ 
form,  the  decision  could  not  be  upheld.    Dut  it  has  no  bearing  upon  the  present  casc,a)id,a^ 
Lord  Ardmillan  said  in  the  present  case,  loolving  to  the  Lord  Ordinary's  judgment,  it  is  biii^ 
doing  justice  to  the  Lord  Ordinary  to  say,  that  he  relied  upon  it  He  merely  stated  that  the 
that  came  before  him  was  new  in  many  respects,  and  that  there  was  not  much  light  thn»n^4i 
it,  and  he  mentioned  the  decision  in  this  case  simply  as  bearing  in  his  new  upon  the  — 
without  saying  that  he  relied  upon  it  at  all  for  his  own  conclusion.  ^ 

If  my  observations  be  correct,  I  apprehend,  that  upon  this  view  of  the  case  it  would  be  incM^ 
bent  upon  the  pursuer  to  shew,  that  what  the  Du'ce  is  doing  is  an  interference  with  any  jso 
in  which  he,  the  pursuer,  has  acquired  a  ri^t  He  dearly  has  not  aconired  aright,  to  tnien 
I  have  assigned,  in  any  portion  of  the  cou,  or  in  any  portion  of  the  limestone  whatsoever  in 
estate  of  Cambuslang.  He  therefore  is  bound  to  shew,  that  a  trespass  has  been  committed  iq 
his  property  by  the  acts  complained  of  on  the  part  of  the  Duk&  It  appears  to  me,  that  tboe 
plainly  a  want  of  evidence  or  anything  of  the  kmd  having  been  done.  1  come,  therefore,  to  ** 
conclusion,  on  the  principles  I  have  enunciated,  that  (as  Lord  Deas  expresses  it  and  it  is  is  c 
a  way  of  putting  the  case  as  any,)  it  was  competent  for  him  in  whom  the  absolute  ovnership 
the  mineral  property  in  these  strata  existed  to  do  what  he  liked  with  regard  to  that  propw^', 
He  might  have  mode  a  tunnel  through  that  property,  and  if  he  had,  he  could  not  have  been  saj%- 
while  making  that  tunnel,  to  have  been  trespassing  on  the  property  of  another  pers(m,hccw8e 
that  other  person  had  not  one  single  inch  of  that  property  granted  to  him.  If  the  Dnte  ua 
made  such  a  tunnel,  he  might  have  used  it  for  any  purpose  he  thought  fit 

I  find,  in  this  case,  as  Lord  Deas  has  observed,  no  evidence  whatever  shewing,  that  what  m| 
happened  has  resulted  in  the  coal  or  limestone  being  so  worked  as  to  bring  the  DukecBtoUB' 
solum  of  the  [nursuer.    Of  course  if  there  was  neither  coal  nor  limestone  remaining,  a 
question  might  arise.    If  the  coal  and  limestone  were  both  entirely  gone,  the  DiiecwiwDOt 
introduce  his  waggons  or  his  horses  except  by  causing  them  to  pass  over  the  Wjmi,  vhidt  n 
incloded  in  the  grant  to  the  pursuer's  author,  so  that  he  would  be  distinctly  a  trespasser  upooue 
pursuer's  land.   Then,  no  doubt,  the  case  would  assume  a  diflferent  aspect ;  and  whaierer  t^^ 
questions  might  be  in  the  back  ground,  upon  which  it  is  not  necessary  to  ecpress  any  opiDKmal 
pesent,with  regard  to  the  total  character  of  the  demise  from  one  end  of  the  coalfield  to  dieoiod^ 
for  the  property  seems  to  have  belonged  to  the  Duke  for  some  acres  on  either  side,  a  ^'TS"*? 
question  would  arise,  and  one  which,  without  specially  considering  it,  I  apfvehend,  as  at  1"^* 
advised,  would  have  to  be  determined  in  favour  of  the  pursuer,  if  it  was  shewn,  that  the  t™« 
was  trespassing  upon  land  demised  to  the  pursuer.    Then  it  might  be  held,  that  he 
that  which  in  hiw  he  was  not  entitled  to  do.    But  as  Lord  Deas  says  in  his  judgment,  andu  a 
perfectly  clear  on  looking  through  the  evidence,  we  have  no  evidence  to  shew,  that  theojuw 
limestone  is  so  wholly  removed  at  the  locus  in  quo,  where  the  Dukes's  operadons  aregoinjo^ 
as  to  shew  that  the  pursuer  has  acquired  any  right  to  stop  his  proceeding.  ^ 

Now,  the  strongest  form  in  which  the  argument  favourable  to  the  P"*""*  F"! 
learned  Judges  was,  I  think,  in  the  course  of  reasoning  which  was  adopted  fay  ^^^L^ 
immediately  after  the  passage  I  have  aheady  read,  and  which  I  said  I  should  hire  oocaiv 
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ifer  to  $id)sequently.  I  read  the  passage  where  he  says  distinctly,  that  That  was  reserred  u-as 
[pnqnietary  right  in  the  subject  of  the  reservatioD,  viz.  the  coal  and  the  limestone.  Still, 
nect  to  that  excqnion  and  limitation,  the  feuar  was  proprietor  of  the  estate  de  cetttro  usque  ad 
■ttw/  and  when  the  reserved  subjects  were  exhausted  the  right  thereto  necessarily  would 
Rome  extinct,  (that  means  the  right  to  the  coal  and  limestone,)  and  thus  the  property  right  in 
■  vassal  to  the  whole  subject  of  bis  feu  becomes  free  from  burden,  limitation,  or  reservation, 
tei  the  submission  which  one  ought  to  express  in  dealing  with  a  question  as  to  the  law  of 
IMland,  and  which  I  should  express  far  more  strongly  if  it  were  averred  in  any  way  that  the 
botch  law  in  this  matter  differed  from  the  law  of  England,  I  must  confess  that  I  cannot  arrive 
me  conclusion  which  the  learned  Judge  has  arrived  at,  when  be  assumes,  tbat  the  whole  subject 
Tthe  pursuer's  feu  became  free  from  burden,  limitation,  or  reservation,  meaning  thereby,  that 
ht  which  had  been  reserved  and  expressly  excepted  out  of  his  feu  is  part  of  his  feu,  because 
jewhole  subject  of  fais  feu  under  the  deed  was  all  that  which  was  not  coal  or  limestone,  and  no 
Uurity  has  been  cited  to  shew,  that  by  the  law  of  Scotland  in  such  a  case  the  rule  de  centro 
V^od  axlum  applies  in  this  sense,  that  when  you  find  an  intervening  stratum  which  has  clearly 
n  reserved  by  the  person  who  made  the  original  grant,  and  has  never  been  vested  in  the  person 
Mnm  the  Eprant  was  made — that  because  mat  stratum  has  had  the  ^ticular  subject  matters, 
■ch  are  called  coal  and  Umestone,  removed  from  it,  therefore  the  intermediate  space—that 
|Me  which  was  never  demised  to  him,  because  it  was  occupied  with  this  coal  and  Umestone, — 
Bnld  thereby  become  his  property. 

%  would  be  a  very  singular  state  of  things  indeed,  as  it  appears  to  me,  if  you  were  to  say,  that 
|i  was  the  exact  consequence  whieh  ensued,  because  the  question  arises — When  does  it  become 
\  property  ?  Does  he  become  the  owner  of  that  which  was  never  demised  to  him  at  aU  ?  Doss 
)  become  die  owner  of  that  which  I  may  call  the  aerial  space  occuf^ng  the  position  from  which 
jB  minerals  in  the  reserved  stratum  were  displaced  by  degrees  as  they  were  worked  out  and 
piosted  ?  Does  he  become  the  owner  of  one-half  of  it  whilst  the  other  half  remains.  Or  of 
lee-foarths  of  it  when  three-fourths  of  it  is  worked  out  ?  Is  the  learned  Judge  right,  therefore, 
N^yiagithat  "the  property  right  in  the  vassal  to  the  whole  subject  of  his  feu  became  free  from 
Wen,  limitation,  or  reservation  "  ?  Free  from  burden  it  would  be,  if  it  was  a  servitude,  but,  as 
e  learned  Judge  has  already  said,  it  is  not  a  servitude  at  all,  but  it  is  a  property ;  therefore, 
fcmden"  is  not  a  term  which  could  possibly  be  applied  to  it  with  correctness.  It  is  free  from 
Ittvation  only  in  this  sense.  The  learned  Judge  means — You  have  reserved  the  coal  and 
Kioae  ;  you  have  gotten  that,  and  when  you  I^ve  gotten  that,  your  interest  in  the  whole  is 
Ismiiied.  Grantingthat  that  is  so,  supposing  that  the  interest  of  the  defender  has  determined, 
pthe  pursuer  acquired  it?  If  so,  how  did  it  pass  P  I  do  not  know  that  any  authority  has  been 
N  to  shew,  that  that  which  originally  was  not  granted  to  him,  because  it  was  exct^ited,  that 
■ch  farmed  die  very  substance  and  body  of  the  earth,  that  which  was  in  itself  a  proper 
Irial  subject  which  could  have  gone  on  for  centuries  and  centuries,  and  might  have  been 
•erred  ^  the  time  as  a  separate  feudal  subject  to  be  continually  granted  out,  has  passed  to  the 
Boer,  It  seems  to  me,  that  no  authority  has  been  cited  for  saying,  that  there  is  any  difierenee 
that  respect  between  our  law  and  the  law  of  Scotland,  or  shewing,  that  a  person,  to  whom  no 
tot  whatever  was  made  of  this  particular  portion  of  property  which  was  specially  excepted  out 
his  grant,  has  the  space  vested  in  him,  because  the  subject  matter  excepted  and  reserved  is  a 
Mtd,  and  when  it  is  treated  as  a  chattel  it  is  gone.  The  reservation  of  it  was  as  a  feudal 
tiyect  to  be  dealt  with  according  to  the  feudal  rights.  It  was  not  reserved  as  a  chattel,  it  was 
t  reserved  as  so  much  coal  when  worked,  or  as  so  much  limestone  when  worked,  but  it  was 
loved  as  part  of  the  very  earth,  the  remainder  of  which  was  given,  so  that  the  rule  de  centro 
pie  ad  calum  could  not  possibly  apply  at  the  time  of  the  grant,  because  there  was  a  large 
Crposing  barrier  of  matter  which  had  been  entirely  and  wholly  excepted  out  of  the  grant. 
It  appears  to  me,  that  there  is  a  fallacy  running  through  ^e  whole  of  the  pursuer's  con- 
Keodence,  which  is  this :  He  says—"  You,  the  defenders,  are  taking  this  coal  through  my 
>|Mny."  Let  me  put  this  case.  Supposing  you  granted  your  house  either  in  fee  or  by  demise, 
i  yon  reserved  one  room  where  you  kept  your  books,  you  might  say,  in  ordinary  parlance, 
Umigh  u  would  be  a  fallacy  in  legal  parlance,)  that  the  man  to  whom  you  granted  the  house 
B  Talking  about  in  your  house,  but  it  is  his  house  to  a  certain  extent,  and  he  mi^^t  be  only 
■Ung  about  in  that  pan  of  the  house  which  is  his.  The  term  "  house  "  isambiguous.  "House" 
!>ns  in  ordinary  parlance  all  that  is  covered  by  one  roof.  "  My  bouse,"  in  legal  parlance  on 
:  [art  of  the  man  to  whom  the  demise  was  mad^  would  mean  all  the  house  minus  the  library ; 
irefore,  if  he  was  not  walking  in  the  library,  ha  would  not  be  walking  in  your  house.  So  that 
len  the  pursuer  says,  the  Duke  is  carrying  his  minerals  through  "my  property,"  he  means 
rough  that  which  physically  may  in  one  sense  be  designated  as  Cambuslang.  But  he  has  not 
i  whole  property  in  Cambuslang.  So  that,  although  the  Duke  may  be  taking  the  minerals 
ntigh  Cambuslang,  he  is  not  taking  them  through  the  property,  because  the  pursuer  has  not 
rwn,  that  he  has  any  property  in  tus  particular  place  where  it  is  alleged  that  the  trewaas  has 
Earred. 
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I  apprehend,  that  if  the  defender  bad  no  vay  of  conveying  his  minerals  through  this  space  ^ 
by  drawing  them  over  part  of  the  granted  property,  great  difficulties  would  present  thenudtei 
If  he  had  that  difficulty  to  encounter,  a  question  of  trespass  might  well  arise ;  but  I  do  not  th^ 
on  the  case  as  averred,  still  less  on  the  case  as  proved,  that  it  has  been  shewn  to  us,  that 
Duke  is  in  any  way  trespassing  on  what  may  be  called  this  gentleman's  property,  that  is  to 
that  which  was  granted  to  htm.  There  being  some  evidence  to  that  eflect,  the  pursuer  is 
entitled,  as  it  seems  to  me,  to  the  declaration  which  be  asks  for,  inasmuch  as  no  wrong  has ' 
done  to  him,  and  no  injury,  as  I  think,  is  even  sufficiently  averred,  still  less  proved,  and  of 
therefore,  he  is  not  entitled  either  to  the  interdict  or  to  the  damages  that  he  asks  for. 

I  thinli^  therefore,  the  proper  course  in  the  present  case  is  not  perhaps  simply  to  rererse 
decision  of  the  Judges  of  the  First  Division  of  the  Court  of  Session,  which  would  have  the  e 
of  re-«stablisfaing  uie  decision  of  the  Lord  Ordinary,  because  the  Lord  Ordinary  sustained 
4th  plea  in  law  of  the  defenders.   Those  of  your  Lordship  who  concur  with  me  in  the  i  ' 
vhich  I  have  expresied  would  probably  not  tbink  it  right  tnat  the  Lord  Ordinary^  decree 
ttind  in  that  form.   I  diink  that  the  better  course  would  be,  to  reverse  the  decisioo  of  dteji 
ot  the  FirK  Divirion,  but  not  thereby  to  revive  the  decision  of  the  Lord  Ordinaxy,  bitt  aa^iiy 
declare  that  the  defender  is  entitled  to  an  absolvitor,  with  the  expenses. 

Lord  Chklhspord.— My  Lcnrds,  considering  the  difference  of  opinim  which  {tenik^ 
amongst  the  learned  Judges  in  Scotland  upon  this  case,  it  is  impossible  not  to  feel  that  it  is  tai^ 
of  difficulty  as  well  as  of  importance,  and  that  no  conclusion  can  be  arrived  at  witboii  soaK 
Imitation  and  doubt  <^  its  correctness.  I  need  not  say,  that  under  this  impression  I  have  caieUf 
and  anxiously  considered  the  case  in  all  its  bearings  before  I  made  up  my  mind  vbich  €f  W- 
opinions  most  commend  itself  to  my  judgment  I  regret  that  in  the  result  I  have  the  miiim— 
to  differ  from  the  conclusion  at  which  all  my  noble  and  learned  friends  have  arrived. 

The  action  is  one  of  declarator  and  interdict,  in  which  the  pursuer  (the  respondeat)  chims  It 
have  it  found  and  declared,  that  the  defender  (the  appellant)  had  no  right  either  by  hiiasdf  at 
other*  to  make  or  use  any  roads  or  passages,  whether  above  or  below  ground,  throngti 
pursuer's  Ismd  of  Cambuslang  for  the  purpose  of  carryii^  or  conveying  coal,  limestone  or 
minerals  raised  from  lands  other  than  the  said  lands  of  Cambuslang ;  aiul  that  the  ^-^ 
ihonld  be  interdicted  from  using  any  roads  or  passages  for  diat  purpose. 

The  Duke  of  Hamilton  is  proprietor  of  the  barony  of  Drumsargat,  within  vhidi  the  ludij 
Cambuslang  and  otho*  lands  called  Oydesmiln  are  situate.    In  the  year  1657  a  ponioncf ' 
landt  o{  Cambuslang  were  conveyed  by  feu  charter  by  the  Duchess  of  Hamilton  to  Mr.  Gil 
Hamilton,  ^m  whom  the  respondent  derives  title.   By  this  charter  the  absolute  propertj  in 
lands  was  vested  in  Mr.  Hamilton,  subject  to  the  following  reservation :  "  Reserving  alva^ 
us,  the  said  Duchess  of  Hamilton,  our  heirs  and  successors,  all  and  whole  the  coal  and  liau 
within  the  whole  bounds  of  the  lands  above  disponed,  so  that  we  and  our  foresaids  may  set 
coal  iHts,  shanks,  and  sinks,  and  win  coal  and  limestone  within  any  part  of  the  said  lands,  n 
may  have  liberty  to  make  all  engines  and  easements  necessary,  with  free  ish  and  entry  for  d 
making]  keeping,  sale,  and  away  tatdng  thereof,  we  and  our  foresaids  always  giving  saUs^  ' 
to  the  said  Gabriel  Hamilton  and  his  foresaids  for  any  loss,  skaith,  or  damage  they  shall  sn' 
by  the  down  setting  of  any  such  coalpits,  sinks,  or  shanks,  or  by  the  winning  of  the  said  coal 
limestone,  or  by  the  roads  and  passages  for  the  away  carrying  of  the  same." 

The  coal  and  limestone  under  the  lands  of  Camlnislang  and  Clydesmiln  form  one  coniiiiiH* 
mineral  field,  from  which  the  minerals  have  not  been  exhausted.  The  Duke  of  Hamtlioa  in  iSsSi 
let  the  coal  in  aydesaiiln,  and  a  portion  of  the  coal  under  the  respondent's  lands  of  Cimbwihafc: 
mild  the  lessees  have  been  working  the  coal  under  both  these  lands,  bringing  the  cod  &trt 
Oydesmiln  under  the  lands  of  Cambuslang,  and  thence  by  other  coal  fields  to  a  distant  pt,  hW' 
vhich  the  coal  is  brought  to  the  surface. 

The  respondent  questions  the  right  of  the  Duke  or  bis  lessees  to  use  the  way  or  pass^  ^Boa 
his  lands  of  Cambuslang,  for  any  other  purpose  than  that  of  the  away  taking  "  of  the  ccil  aid 
limestone  got  within  the  bounds  of  these  lands,  and  he  relies  upon  the  words  of  the  leserrann 
in  the  charter  of  1657  as  shewing,  that  the  coal  and  limestone  were  not  reserved  absofaitdf  to  Bt 
used  in  any  way  the  granter  might  think  proper,  but  "  so  that "  she  might  win  dieo^  uA  hM 
free  ish  and  entry  for  the  away  taking  and  away  carrying  thereof.  _  ; 

The  Duke,  on  the  other  hand,  insists  that  the  coal  and  limestone,  under  the  reseivatioii  inBe 
original  feu  charter,  remained  the  property  of  the  superior  as  an  estate  separate  and  distinct  dm 
the  lands  granted  to  the  respondent's  predecessor,  and  that  he  as  absolute  owner  has  a  riglit  0 
use  and  to  authorize  others  to  use  the  strata  of  coat  and  limestone  as  a  way  or  passage  %pat^ 
provided  no  injury  is  thereby  done  to  the  respondent's  lands. 
The  nature  and  extent  of  the  interert  which  reniains  in  a  grantor  upon  an  exceptlM  of  """^ 
minerals  in  a  grant  of  the  surface,  appear  to  me  not  to  have  been  precisely  defined  ii'  ^ 
cases  which  are  to  be  found  upon  the  subject,  and  they  all  seem  to  me  to  assume,  tl^ 


«cepti<m  of  mines  and  minerals  in  a  grant  the  land  remains  in  the  grantiu^,  not  to  be  t>^^^ 
natur^  sute  at  the  pleasure  of  the  owner,  but  as  a  species  of  property  wUch  on  be 
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infitable  only  by  removal,  and  vbich  tberefore  carries  with  it  as  necessarily  incident  a  right  to 

pt  aU  proper  means  for  obtaining  the  minerals,  but  nothing  further. 
Tbe  passage  cited  from  Erskine  (ii.  6,  5),  which  states  that  a  coal  mine  is  sometimes  made  a 
prate  tenement  from  the  land,  gives  no  information  as  to  the  nature  of  such  tenement,  nor  of 
e  rigltts  which  are  incident  to  it  ;  and  in  Forbes  v.  Ltvingstone,  cited  by  Mr.  Anderson  from  the 
KiUty  Collsction,  3 1  Jan.  1 822,  F.  C. ;  1  W,  S.  657 ;  6  S.  1 27 ;  where  it  was  found,  that,  by  virtue  of 
iesenratioD  of  coal  and  limestone  in  the  original  Feu  charter,  those  minerals  continued  part  of  the 
tite  belonging  to  the  grantors,  there  is  no  explanation  of  the  nature  of  such  reserved  estates,  it 
ing  wholly  unnecessary  to  be  considered  with  a  view  to  the  decision. 

iJ  caoncA  find  any  case  which  has  decided,  that  the  exception  of  minerals  in  a  grant  of  the 
kbceof  the  land  cairieswith  it  a  right  to  use  them  for  any  other  purpose  than  that  of  removal, 
■e  case  1^  the  Durham  and  SumUrland  Railway  Company  v.  Walker  (2  Q.  B.  940X  which 
■1  daimed  by  Mr.  Pearson  as  a  strong  authority  in  favour  of  the  respondent,  appears  to  me  to 
WK  no  baring  upon  the  question.  That  was  not  the  case  of  an  exception  or  reservation, 
iStot^h  so  called  in  the  deed),  bat  of  a  power  granted  to  the  Dean  and  Chapter  under  a  lease 
Itated  by  them  to  the  defendant,  with  an  exception  of  the  mines,  quarries,  and  seams  of  clay 
adn  the  lands,  with  full  and  ^e  authority  and  power  to  dig,  win,  work,  and  carry  away  the 

fts,  quarries,  and  seams  of  clay,  and  with  free  ingress,  way  leave,  and  passage  to  and  from 
same,  or  to  and  from  any  other  mines,  and  with  power  of  laying,  making,  and  granting 
•£goo  ways  in  and  over  the  premises  or  any  part  thereof.  Chief  Justice  Tindal,  in  delivering 
pTTudgment  of  the  Court  of  Exchequer  Chamber,  said,  **A  right  of  way  reserved  (using  that 
prd  in  a  somewhat  p(H)ular  sense)  to  a  lessor,  as  in  the  present  case,  is  in  strictness  of  law  an 

rment  newly  created  by  way  of  grant  from  the  grantor  or  lessor,  and  the  Court  decided  that 
right  given  to  the  Dean  and  Chapter  was  only  that  of  making  and  using  ways,  of  granting 
ly  leaves  for  the  purpose  of  getting  the  excepted  minerals,  not  for  carrying  coals  and  minerals 
■n  other  mines,  though  bel(»iging  to  themselves."  It  is  clear,  that  this  case  decided  nothing 
to  the  rights  incident  to  excepted  mines.  The  lessors  would  have  had  no  right  to  make  waggon 
ip  upcm  and  over  the  surface,  unless  there  bad  been  an  express  stipulation  in  the  lease  for  the 
ipcMe,  and  the  restriction  of  this  tight  to  the  purposes  of  the  mines  under  the  lands  leased 
Mnded  entirdv  on  the  wwds  of  the  (so  called)  reservation. 

So  the  case  of  the  Earl  of  Canaan  v.  Armitage  (3  B.  &  C'i97)was  not  a  question  as  to  the 
^  possessed  by  a  gnmtor  under  an  exception  of  coal  mines  out  of  a  grant,  but  whether  a 
Kdiaser  of  the  mines  from  the  heirs  of  the  grantor  was  entitled  to  sink  and  dig  pits,  the 
Keption  limiting  the  right  to  the  time  during  which  the  grantor  and  his  heirs  should  continue 
Rers  of  demesne  lands.    The  Court  held,  that  the  exception  retained  the  c<»ls  to  the  grantor 
id  his  heirs,  with  power,  incident  and  implied,  to  take  them  away  when  they  would,  and  that 
is  power  could  not  be  retained  by  a  special  power  given  in  the  aflfirmative.  Mr.  Justice  Bayley, 
giving  judgment,  said  the  coals  were  part  of  the  thing  granted,  part  of  the  land,  and  in  esse 
the  time.    "  The  consequence,  therefore,  according  to  Coke  Littleton,  47  A.  is,  that  if  this  was 
b  exception,  the  coals  semper  cum  Sir  T.  D.  fuerunt.    And  according  to  the  rule  mentioned 
bom  Shephard's  Touchstone,  78,  a  right  as  incident  to  get  the  coals,  and  to  do  all  things  necessary 
Ir  the  obtaining  them,  would  have  been  excepted  also."   If,  as  insisted  upon  by  the  appellant, 
be  eu:eption  gave  the  grantor  an  unqualified  right  to  use  the  coal  mines  for  all  purposes  at  his 
sUand  pleasure  as  his  absolute  property,  one  is  naturally  led  to  ask,  what  necessity  there  was 
IT  Mr.  Jnttice  Bayley  to  specify  the  rights  which  were  excepted  with  the  exception,  and  why  he 
tstricted  them  to  what  was  necessary  for  getting  the  coals  ? 

The  case  of  Dand  v.  KingvoU  (6  M.  &  W.  174)^  cited  by  the  cotmsd  for  the  respondent,  was 
bo  a  case  in  which  it  was  not  necessary  to  consider  what  incidents  belong  to  an  exception  of 
lines  and  minerals,  but,  like  the  case  of  the  Durham  and  Sunderland  Railway  Co.  v.  Walker^ 
las  a  question,  whether  an  easement  annexed  to  an  exception  of  coal  mines  could  be  used  for  the 
itrying  away  coals  got  under  other  lands  than  those  to  which  the  exception  applied. 

The  case  o{  Proud  v.  Bates  (34  L.  J.  Cb.  406),  before  my  noble  and  leamea  rriend,  the  LORD 
^NCELLOR  when  Vice  Chancellor,  was  strongly  relied  upon  by  the  learned  counsel  for  the 
ppellant,  as  establishing  his  right  to  use  the  coal  and  limestone  remaining  under  the  respondent's 
ads  as  a  means  of  conveyance  of  minerals  got  from  under  other  lands.  But,  as  I  read  the  case, 
:  does  not  establish  any  such  right.  In  that  case  the  lease  contained  a  reservation  of  mines  and 
darries,  with  full  power  and  free  liberty  to  seek  for,  win,  and  work  the  same,  with  all  liberties, 
riril^es,  and  conveniences  necessary  and  convenient  for  the  winning,  working,  and  management 
lereo^  with  free  way  leave  and  passage  to  and  from  and  along  the  same  on  root  and  horseback, 
od  with  all  manner  of  carriages  excepted  and  reserved  to  the  lessor,  his  heirs  and  assigns.  The 
Ice  Chancellor  held,  that  the  lessor  and  those  claiming  under  him  were  entitled  not  merely  to  a 
gbt  fn-  the  purpose  of  working  the  reserved  minerals,  but  to  an  absolute  wa^  leave,  which  might 
^tlully  be  used  for  the  purpose  of  working  minerals  not  under  the  denused  property.  Tlie 
saaons  given  fbr  the  ju^^ment  shew,  that  it  proceeded  m>on  special  grounds,  and  that  it  decided 
othii^  as  to  die  rights  which  bdong  to  the  owners  of  excepted  mines.   The  Vice  Chancellor 
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5a,id^  that  "  the  reservation  of  the  mines  and  quarries  must  be  considered  not  to  be  a  reservaliiii  j 
the  whole  ownership,  but  a  grant  as  it  were  to  be  taken  out  of  the  property  demised"  A^J 
adverting  to  the  case  of  the  £ar/  of  CardigaM  v.  Armitage,  where  it  was  held,  that  when  oaq 
vou  reserve  mines  you  reserve  everything  that  is  necessary  for  working  them,  inchidiiig  the  n 
leave  fw  carrying  away  the  minerals,  he  observed, "  that  this  was  a  ground  for  sofqiosmg;  Ai 
whea  the  reservation  was  expressed  as  it  was  expressed  in  the  case  before  him,  it  was  i 
intended  to  be  restricted  to  the  limited  right ; "  and  he  added,  that  as  the  lessor  was  endded  I 
the  property  in  the  whole  manor  within  which  the  mines  were  situate,  loddng  to  tbe  pn4ali 
intent  and  purpose  of  the  parties,  his  view  was  strengthened,  that  "  what  was  expressed  ts  t 
absolute  was  meant  to  be  absolute,  and  that  the  lesso/  had  reserved  to  himself  the  mil,  conplet 
and  absolute  right  of  going  through  this  property  with  carriages  and  horses  few  any  pspoi 
whatever,  and  for  any  limited  right  he  might  think  fit." 

The  examination  of  tbe  case  shews  it  to  be  no  authority  for  saying,  that  when  minexals  an 
excepted  out  of  a  grant  or  lease  they  may  be  used  for  any  other  purpose  than  that  ctf  cairyii| 
them  away,  nor  does  that  seem  from  his  language  to  have  been  at  that  time  tbe  opinioD  of  ■ 
noble  and  learned  friend,  although,  from  what  he  has  told  your  Lordships^  I  have  pnU^ 
misconstrued  his  meaning. 

Lord  Chancellor. — As  to  the  excepted  mines,  I  held,  that  the  owner  had  an  absolmen^ 
to  do  what  he  pleased  with  them,  and  that  be  therefore  had  a  right  to  carry  his  coals  ikn^ 
them. 

But  this  curious  thing  happened  in  that  case :  in  order  that  a  horse  might  have  his  kid  ; 
moved  whilst  backing  the  venicles,  they  had  to  chip  off  part  of  the  mines  which  had  not  bca 
excepted,  but  as  to  which  the  right  had-  been  reserved.    And  in  that  part  of  my  judgment  vkoe 
I  am  deaiing  with  the  ri^ht  reserved  as  distinguished  from  the  mines  exceptec^  I  distincdfi^ 
that  the  form  of  reservation  appears  to  be  general. 

Lord  Chelmsford. — 1  am  obliged  to  my  noble  and  learned  friend,  of  course,  ftH-onKte 
any  inaccuracy  into  which  I  may  have  fallen,  but  I  was  taking  the  language  of  my  D<d>le  ai 
learned  friend  as  far  as  my  own  view  of  it  was  worth  anything ;  it  seemed  to  me  to  justify  At 
observation  I  have  been  making  to  your  Lordships,  because  my  noble  and  learned  ^eod  speikii 
of  the  reservation  of  the  mines  and  quarries  as  not  being  "a  reservation  of  the  whole  ownersfaiiv' 
and  of  the  exception  of  the  mines,  giving  tbe  lessor  "the  restricted  right  crfworkin^^  dkcn.**; 
And  as  far  as  I  can  understand,  my  noble  and  learned  friend  decided  the  case  uptHi  specidt. 
circumstances,  and  particularly  on  the  ground,  that  if  the  way  leave  were  restricted  to  die  ItmiMft 
right  of  carrying  away  the  excepted  minerals,  the  reservation  would  give  the  l«sor  notloft 
which  he  would  not  have  had  without  it,  and  therefore,  as  it  was  capable  of  a  more  enlarged  m[ 
general  meaning,  it  must  be  construed  according  to  the  probable  intention  of  the  parties  as^ 
reserving  an  absolute  right  of  using  the  way  leave  for  any  purpose  whatever. 

The  result  of  my  consideration  of  the  cases  luu  been  to  Ic^  me  to  the  condnsioa,  thit! 
althoagh,  where  mines  or  minerals  are  excepted  out      a  grant  or  lease,  they  may  be  Rgaidol 
as  an  estate  or  tenement  separate  from  the  surface  land,  yet  the  property  in  them  is  (tf  a  pecdiac  I 
and  limited  character.    It  is  rather  a  right  to  take  away  a  part  of  the  land  for  the  pn^taUt ! 
enjoyment  of  it  than  to  possess  it  in  its  undisturbed  natural  state.    If,  under  ao  exnptioo  \ 
mines  or  minerals,  a  grantor  or  lessor  has  the  same  property  in  them  as  any  other  abst^de  j 
owner  has  in  the  land  belonging  to  him,  the  appellant  would  have  a  right  to  grant  way  leaves 
over  the  coal  and  limestone  excepted  to  any  person  or  number  of  persons  to  carry  minaals  fnn 
other  mines,  which  he  might  find  to  be  a  more  [nofitaUe  application  of  his  proper^  tbia 
gradually  to  exhaust  it  by  working  out  the  minerals. 

Very  nice  and  difHcult  questions  will  arise,  if  the  appellant's  view,  that  the  excepticm  of  this  ' 
peculiar  description  of  property  gives  a  right  to  use  it  in  any  way  in  which  land  may  be  used  at  \ 
the  will  of  an  absolute  owner,  is  adopted.    For  instance,  if  the  coal  and  limestone  are  vorfced  i 
out  for  a  certain  space,  whether  the  right  to  carry  minerals  from  other  mines  does  sot  cease,  as  | 
it  cannot  be  exercised  without  passing  over  what  may  be  said  to  have  become  the  respondent's  ; 
property  by  the  exhaustion  of  the  superincumbent  portion  of  the  land  belonging  to  the  ajqiellai^  | 
or  whether,  fas  suggested     Sir  Roundell  Palmer,)  if  all  the  coal  and  limestone  is  exhanittd,  Ac 
appellant  will  not  have  a  right  to  continue  to  use  the  subjacent  stratum  as  he  had  pnrioosly 
done.  But  as  I  do  not  agree  in  the  view  which  the  appellant  takes  of  his  rights,  it  is  nnnecesaiy 
for  me  to  consider  these  questions. 

I  cannot,  however,  forbear  noticing  the  argument  of  Lord  Ardmillan  against  the  app^ant 
having  only  a  right  restricted  to  the  removing  of  the  coal  and  limestone  under  tbe  resptadent's 
land.  He  supposes  the  Duke  of  Hamilton  to  grant  some  ten  or  twenty  fen  rightsof  half  3n><^ 
each,  reserving  in  each  conveyance  his  property  in  the  coal,  the  whole  coal  being  one  cootisiioas 
field.  And  he  asks,  whether  it  can  be  "  reasonably  contended  as  the  meaning  or  effect  of  socb  i 
transaction,  that  the  Duke  was  not  entitled  to  such  continuous  working,  but  was  bound  lotske 
out  tbe  coal  under  each  half  acre  through  the  surface  of  that  half  acre,  and  bound  to  stop  lis 
ccntinuous  working  on  Uie  demand  of  any  one  of  the  fettars."  If  tbe  incidents  wfaidi  aecfliVUT 
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he  exception  of  mines  are  only  those  which  are  necessary  for  working  and  carrying  away  the 
kisaals,  it  is  of  course  immaterial  whether  the  lands  under  which  they  lie  are  of  large  or  small 
iHEDt,  and  if  the  Duke  were  disposed  to  let  out  his  lands  under  which  there  was  a  continuous 
U  field  in  small  parcels,  there  would  be  no  difficulty  in  inserting  in  each  lease  a  reservation  of 
■%bt  of  passage  from  every  part  of  the  mine  over  the  part  excepted,  and  thus  preventing  the 
■KiTenience  sug^sted. 

pf  the  exception  of  the  coal  and  limestone  in  the  original  feu  grant  to  the  respondent's 
kdmsssor  carried  with  it  the  right  to  the  minerals  which  remained  in  the  grantor  for  the 
■pose  merely  of  winning  and  getting  them,  but  not  further,  or  for  any  other  use  and  purpose, 
inch  is  the  opinion  I  entertain,)  the  respondent,  upon  the  assertion  of  a  right  more  extensive 
In  that  which  belongs  to  the  appellant,  is  entitled  to  the  negative  declarator,  tlut  the  right 
pes  not  exist,  and  also  to  an  interdict  from  his  exercise  of  it. 

M  have  bestowed  much  anxious  consideration  upon  this  case,  in  which,  althoi^h  my  opinion  is 
teorted  by  that  of  many  learned  Judges  in  Scotland,  it  is  opposed  1^  an  lUmost  equal  number, 
ETabo  by  my  noble  and  learned  friends.  It  is  i  hope  unnecessary  for  me  to  say,  uai^  in  these 
■CBmstances,  I  feel  very  far  from  confident  when  I  eqiress  my  opinion,  that  the  interloctttor 


ftx)RD  Westbury. — My  Lords,  I  regard  this  case  as  depending  on  the  true  legal  construction 
effect  of  the  reservation  contained  in  the  grant  of  the  tiomitiium  utile  to  the  purstwr's 
■hor.    I  think  that  that  question  must  be  settled  entirely  by  the  principles  of  real  property  law 
lich  have  been  established  in  Scotland ;  and  1  think  it  will  be  found  tiiat  those  principles  are 

sufficient  for  the  purpose. 
I  u  the  first  place,  it  must  be  recollected  what  was  the  position  of  the  Duke  of  Hamilton,  the 
iutor  at  the  time  of  the  grant  in  question.  He  was  the  owner  in  pUno  dominio  of  three 
■rticular  estates,  being  parts  of  the  same  barony.  There  was  the  estate  of  Clydesmiln,  the 
|bte  of  Cambuslang,  and  the  estate  of  Morriston,  the  estate  of  Cambuslang  being  interjected 
Itveen  the  estate  of  Gydesmiln  and  the  estate  of  Morriston.  Beneath  all  three  of  these 
■ues  there  was  one  large  continuous  coal  field  capable  of  being  worked  continuously,  and  in 
Itt  woriced  at  that  time  continuously.  The  coal  lying  beneath  the  one  estate,  and  the  mode  of 
■Hiing  the  minerals  thoe,  was  made  to  a  certain  extent  subservient  to  the  mode  of  working 
pd  winning  the  minerals  under  the  other  estates.  Now,  the  Duke  of  Hamilton  made  a  raant 
I  the  autlur  of  the  pursuer,  and  that  grant  amounted  to  nothing  more  than  a  grant  n  the 
■RMiiriM  uUlt  in  a  part  of  the  lands  of  Cambuslang.  The  eifect  of  the  reservatim  m  that  grant 
ii  to  shew,  that  toe  Duke  intended  to  retain  the  plenum  thtmnium  over  the  mines.  One  of 
^  things  leading  to  a  right  apprehension  of  this  question  is  the  true  perception  of  the  fact,  that 
lot  the  Duke  got  by  virtue  of  that  reservation  was  not  any  new  emerging  right,  but  that  the 
esenration  amounted  to  nothing  more  than  a  manifestation  of  the  intention  of  the  parties,  that 
be  Duke  should  remain  in  piem  dominio  of  the  mines  underneath  those  lan^,  of  which  he  had 
Rated  the  dominium  utile  to  the  pursuer's  author. 

That  beii^  the  state  of  the  case,  the  Duke,  being  desirous  of  adding  to  the  right  which  he  had 
I  a  feudal  proprietor  of  the  mines,  certain  additional  powers  formed  the  second  part  of  the 
tservation.  They  were  powers  rendered  necessary,  or  at  all  events  very  expedient,  by  virtue 
\  the  grant  which  he  bad  made  of  the  dominium  utile  in  the  surface  of  the  lands  to  the 
irsuer's  author.  They  were  powers  to  break  through  the  surface  of  the  lands  for  the  purpose 
Fthe  more  convenient  winning  of  the  coal  lying  beneath  the  lands,  and  of  which  the  ownership 
imained  intact,  and  undiminished  in  the  Duke.  The  extraordinary  character  of  the  present 
Nttentim  of  the  pursuer  is  this,  that  those  things  which  were  superadded  to  the  rights  incident 
>  the  feudal  estate,  the  fetulal  domimumf  are  now  made  use  ci  for  the  purpose  of  hmiting, 
sstricting,  and  contracting  the  ownership  and  ri^t  di  enjoyment  incident  to  ue  feudal  estate, 
an  anythii^  be  more  al»urd?  Yon  cannot  possibly  say,  that  the  whole  plemtm  ebmudnm 
served  in  Uie  mines,  and  belonging  to  the  Duke,  was  qualified  and  restricted  by  virtue  of  a 
ling  which  was  reserved  out  of  the  grant  with  respect  to  the  surface  for  the  very  purpose  of 
ndering  more  complete,  in  point  of  facile  enjoyment,  that  very  ownership  which  never  entered 

00  the  contract  or  mto  the  grant  to  the  pursuer's  author  at  all. 

That,  in  point  of  fact,  is  the  whole  question.  It  depends  entirely  on  this :  Is  a  field  of  coal,  or 
'  any  other  mineral  lying  beneath  the  lands  of  whicn  the  dominium  utile  is  granted  to  another 
ersos,  the  field  of  coal  belonging  to  the  superior  making  the  grant  and  not  being  included  in 
le  grant, — is  that  a  feudal  estate,  or  is  it  not  ?  The  answer  is  beyond  the  possibility  of  a  doubt. 
:  is  not  to  be  converted  into  a  mere  right  of  enterii^  within  the  lands  to  wm  the  minerals  which 
ere  on  the  estate,  which  would  be  in  the  nature  of  an  easement  or  an  incorporeal  right ;  but  it 
■mains  an  absolute  estate  to  which  all  the  privileges  and  all  the  incidents  of  the  ownership  of 

1  estate  belong.  That  is  put  beyond  the  possilmity  of  doubt  by  the  cases  which  have  been 
led,  and  the  instances  which  are  collected  m  Lord  Deas's  opinion,  I  thinly  and  also  in  Lord 
idmillan's. 

Is  it  poiuble  then  to  say  that,  founding  yourself  upon  this  reservation,  you  can  restrict  and 
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qualify  the  right  of  ownership  and  enjoyment  which  is  incident  to  the  undiminished,  undtiam-  ■ 
ated  absolute  estate  in  the  mines  which  is  not  contracted,  and  never  was  intended  to  be  aScOxA  | 
by  the  grant  to  the  pursuer's  author?  Certainly  not.  That  estate  remains ;  and  therefore  li»J 
subject  of  the  estate  may  be  enjoyed  in  every  way  in  which  it  was  competent  or  fit  to  cojoy  ■ 
antecedently  to  the  grant  of  the  dcminium  utile ;  you  may  approach  it  laterally  ittsm  anodn 
estate  for  the  purpose  of  wyming  the  minerals ;  you  may  use  the  strata  which  you  have  nsemi 
to  yourself,  or  rather  declared  to  remain  in  yourself,  (for  the  word  reservation  introduoes  siail 
obscurity  and  confusion  of  thought  into  the  matter,)  in  any  manner  consistent  inth  owncnhH 
You  may  traverse  it  from  any  adjoining  land  you  have.  You  may  create  a  road  or  a  tunnel  tbrao^ 
it,  as  long  as  you  keep  withm  me  boundaries  of  your  estate.  And  yon  may  through  yournnl 
w  tunnel  carry  either  the  minerals  or  any  other  proceeds  of  an  adjcnning  ScUL 

You  therefore  have,  for  there  is  nothing  to  restrain  you,  *iie  same  universal  right  and  nwlja^trt 
powo-  of  enjoyment  of  the  estate  that  remains  in  you  as  you  bad  antecedently  to  the  grant  of  Ae 
dominium  utile,  and  the  enjoyment  of  which  that  grant  of  the  dominmm  utUe  in  no  respect 
impairs  or  affects. 

If  that  be  so,  tell  me  what  you  Bnd  in  the  grant  of  the  dofmnium  utiU  that  interferes  vidi  lbs 
old  right  of  enjoyment  ?  There  is  not  a  word.  But  in  order  that  the  old  right  of  enjoTineiit 
may  be  declarecl  to  remain,  you  find  certain  words  which  you  call  a  "  reservatian,'  and 
immediately  you  set  to  work  to  attribute  to  this  alleged  reservation  all  the  characteristics  of  a  ; 
new  grant,  and  then  you  come  to  the  conclusion,  that  what  is  retained  by  what  you  denoomie 
the  "  reservation ' '  is  not  the  entire  estate,  but  is  a  right  of  winning  a  certain  portion  of  the  estate 
by  virtue  of  powers  which  are  expressed  in  the  reservation.  Now,  I  hold  that  to  beamiiter 
misapprehension  of  the  nature  and  the  effect  of  the  reservation,  and  of  the  true  constructiataf 
the  ownership  of  the  property.  Having  regard  to  the  feudal  law  of  Scotland,  1  bold,  ^ 
anything  that  remains  in  the  superior  in  pUno  dominie  is  capable  of  being  won.  enjo>-ed,  and 
dealt  with  precisely  as  if  there  had  been  no  grant  to  the  author  of  the  pursuer. 

The  same  thing  would  take  place  in  England,  but  I  am  very  reluctant,  upon  a  matter  of  dii 
kind,  to  have  recourse  to  English  authorities  or  English  rules  at  all.  Suppose  now,  thai  ii  omb 
of  the  chalk  counties  I  granted  an  estate  to  a  person,  retaining  to  myself  the  strata  of  (jaic 
lying  beneath  the  surface.  We  all  perfectly  well  know  that  many  a  stratum  of  chalk  lyinK 
beneadi  the  surface  is  50,  60,  or  80  feet  deep.  Is  it  meant  to  be  said  that  1  have  not  a  r^t  ts 
run  a  tunnel  through  that  stratum  of  my  own  property  which  is  thus  reserved  to  me,  and  to  bk 
that  tunnel  for  any  collateral  purpose  of  the  estate  adjoining  that  stratum  so  reserved  ? 

But  it  is  unnecessary  to  appeal  to  the  principles  of  English  law,  and  it  is  very  much  man 
desiraUe  in  a  matter  of  this  kind  to  keep  within  the  recognized  boundaries  of  Scotch  \ax.  I ' 
take  it  that,  the  Duke  of  Hamilton  being  the  superior  of  this  property,  and  having  the  demvoMM 
utile,  and  also  the  dominium  eminens,  if  it  be  conceded  to  me,  that  when  he  granted  the 
dominium  utile  in  respect  of  the  surface,  declaring  that  it  should  not  extend  to  the  mines,  he  ; 
kept  his  old  estate  and  his  old  plenum  dominium  in  the  mines,  then  I  say  it  is  impossiUe  lo  fiai 
in  the  terms  of  this  grant  anything  to  (qualify  the  nature  of  that  ownership  or  the  power  nf  \ 
enjoyment  which  is  incidem  to  its  possession  upon  those  grounds,  iriiich,  I  beUeve,  when  devlf 
understood,  will  exclude  and  supersede  a  good  deal  of  what  has  been  introduced  into  this  case 
in  the  Court  below,  grounds  which  are  very  clearly  illustrated  by  Lord  Deas  and  Lord  AtdmiOan. 
I  entirely  concur  with  my  noble  and  learned  friend  on  the  woolsack,  that  this  interk>cutor  sboold 
be  remsed,  and  that  a  decree  of  absolvitor  in  favour  of  the  defender  should  be  substituted 
for  it. 

Lord  Colonsay. — My  Lords,  I  concur  in  the  opinion  which  has  been  expressed  by  the 
majOTity  of  my  noble  and  learned  friends.  I  think  that,  in  the  reasoning  which  has  taken  idarc 
in  the  Court  below,  a  great  deal  of  difficulty  has  been  introduced  into  the  case  by  not  fully  and 
clearly  keeping  in  view  the  distinction  between  a  right  of  property  and  a  right  of  servitude.  The 
case  is  in  some  respects  a  novel  one,  and  I  am  not  surprised  that  there  has  been  a  difTerence  a 
opinion  in  r^ard  to  what  might  be  the  rights  of  the  parties  with  respect  to  cotain  views  of 
contingent  interests  such  as  those  arising  in  the  event  of  the  exhaustion  of  the  minerals,  and  1 
am  not  surprised  that  there  has  been  some  diflFerence  of  opinion  here  with  regard  to  •*at  ww 
-the  meaning  of  this  reservation.  But  it  is  quite  clear  in  principle — it  is  quite  obrioos  to  afl 
feudalists,  that  the  right  of  the  Duke  of  Hamilton  rests  not  upon  the  deed  which  he  panted  » 
Mr  Graham  of  Bams,  but  that  it  rests  upon  his  right  to  the  Inrony  and  lands  under  bis  o(^» 
infefbnent,  and  that  the  deed  to  Mr.  Graham  of  Bains  only  shews,  that  that  pait  oi  his  mfpm 
estate  which  has  been  spoken  of,  having  been  reserved,  has  not  been  given  away.  He  ^"^^ 
himself  rartain  rights  in  the  estate  which  he  has  given  away,  in  order  that  he  may  noon 
exercise  the  ordinary  mode  of  turning  to  benefit  the  minerals,  that  is  to  say,  the  estate  vhicn  is 
reserved  by  him.  . 

It  is  a  great  mistake  to  say,  that  the  Duke  of  Hamilton  has  no  right  to  use  that  estate,tatfK 
to  say,  those  minerals  below  the  surface,  except  for  the  purpose  of  brining  the 
.»irhw&  That  is  a  radical  em»-.   He  may  use  his  estate  in  the  vay  mich  is  most  beocncw  u 


Digitized  by 


D.  HAMILTON  v.  GRAHAM.   [Z.  Colonsa^s  cpinim:\  197fi 


'binuelf.  For  instance,  it  may  be  that  his  object  in  reserving  that  stratum  of  minerals  was  this : 
may  have  reserved  the  stratum  of  minerals  merely  in  order  to  prevent  his  adjoining  minerals 
l|«in  being  flooded  by  water  that  was  accumulating  in  other  minerals  on  a  higher  level,  in  order 
Ito  make  it  a  barrier  between  them  and  him.  That  would  be  a  beneficial  enjoyment  of  it  without 
Irii^ng  it  to  the  surface.  He  may  also  use  it  in  another  way ;  he  may  be  the  possessor  of 
Binerals  lying  upon  a  certain  inclination  east  and  west  of  these,  and  the  water  may  be 
Accumulating  upon  his  minerals  to  the  west,  and  he  may  use  the  stratum  of  minerals  he  has 
tocrred  for  the  purpose  enabling  him  to  conduct  the  water  through  those  minerals  down  to 
%t  lower  level  on  the  east,  and  so  get  rid  of  it.  There  are  various  ways  in  which  he  may  turn 
iie  minerals  to  account  without  bringing  them  to  the  surface,  and  I  cannot  understand  that  so 
Joag  as  those  minerals,  that  is,  the  estate  which  remains  to  him,  and  is  not  given  away,  continues 
k  exist,  he  cannot  use  it  in  any  way  that  is  beneficial  to  himself,  unless  he  uses  it  to  the  injury  of 
Vi  neighbour. 

Now,  that  being  the  position  of  the  parties  here,  I  think  that  there  is  a  radical  mistake  in  the 
Bounds  upon  which  the  reasoning  and  the  opinions  of  some  of  my  learned  friends,  the  Judges  in 
W  Court  below,  have  proceeded,  and  particularly  in  the  leading  ofMnion  in  the  case,  in  which 
ftis  laid,  that  **  it  is  not  alleged  that  pits  opened  on  the  surface  of  Cambuslang  estate  coidd  be 
iKd  for  the  winning  of  coals  wrought  in  ftdjoiningcoal  fields.  Any  attempt  to  do  so  would  be  at 
Mce  intodicted  as  contrary  to  the  clear  riehts  of  the  pursuer  under  his  feudal  title,  and  having  no 
anport  from  anything  contained  in  the  clause  of  reservation  : "  that  I  entirely  agree  with.  The 
tpmioQ  proceeds :  *'  On  the  same  principle,  I  hold  it  to  be  equally  objectionable  to  bring  the 
coats  of  an  adjoining  estate  into  Cambuslang,  and  carry  them  underground  through  that  property 
into  an  adjoining  coal  fields  This  could  not  be  done  on  the  surface  of  the  lands,  and  it  can  as 
ittie  be  done  in  the  evacuated  waste  forming  a  tunnel  underground."  That  is  placing  the  rights  of 
the  Dnke  of  Hamilton  in  the  minerals  upon  no  higher  footing  than  the  right  he  has  upon  the 
nr&ce.  It  is  placing  a  right  of  property  m  the  same  position  as  a  right  of  servitude.  There  is 
10  doubt  that  the  Duke  orHamilton  was  not  entitled  to  increase  the  burden  of  the  servitude  on 
tte  surface  by  bringing  the  minerals  from  his  other  property  over  the  surface.  The  surface  was 
fte  servient  tenement,  and  the  minerals  under  that  tenement  were  the  dominant  tenement  in 
hnard  to  that  particular  right  of  servitude.  But  that  princijde  does  not  apply  in  regard  to  the 
liglw  of  property,  and  to  say,  that  he  is  carrying  the  minerals  through  the  property  of  the 
porsoer  at  all  is  a  misuke.  There  is  a  want  of  keeping  in  view  the  distinction  between  the  rights 
«f  property  and  the  rights  of  servitude  here,  which  senns  to  me  to  have  led  to  an  woneous 
jodgment  m  the  case.  I  conceive,  that  so  lon^  as  there  exists  any  of  the  mineral  property  which 
^  Duke  of  Hamilton  has,  he  is  entitled  to  use  any  of  that  property  in  the  mode  which  is  most 
leneficiai  to  himself.  > 

It  does  not  appear  from  the  record,  that  the  mineral  property  has  [been  exhausted  :  on  the 
eootrary,  there  is  a  great  deal  of  it  there  still ;  but  more  than  that,  it  does  not  appear  to  have 
been  exhausted  even  on  those  parts  of  the  property,  over  which  the  minerals  from  the  adjoining 
property  are  drawn.  It  is  said  it  is  in  the  waste,  in  the  places  where  you  have  worked  out  the 
minerals,  that  you  draw  the  minerals  from  the  adjoining  property.  But  it  appears,  that  there  are 
a  great  many  pillars  left  yet,  and  those  pillars  may  be  worked  out  when  they  are  no  longer 
required  to  sustain  the  surface.  There  is  a  right  to  work  them.  It  does  not  appear,  that  the 
whole  pavement  of  coal  is  worked  out,  or  that  the  limestone  is  worked  out.  There  is  no  averment 
to  that  effect  on  the  record,  nor  in  the  evidence  is  there  any  trace  of  proof,  that  while  the  appellant 
is  carrying  the  minerals  along  under  the  Cambuslang  estate,  he  is  touching  anything  that  is  not  part 
of  that  which  he  retained  for  himself.  He  is  within  the  ambit,  for  aught  we  see,  of  that  property 
which  has  been  his  all  along  as  being  part  of  his  original  infeftment,  which  he  has  .not  granted 
Sway  to  the  respondent. 

Upon  these  grounds,  I  am  of  opinion,  that  the  demand  of  the  pursuer  here,  that  is  to  say,  the 

Spondent,  cannot  be  sustained,  and  that  we  must  alter  the  interlocutor^  and  assoilzie  the 
ender.  But  1  observe,  that  in  the  summons  here,  the  declaratory  conclusions,  as  well  as  the 
others,  have  reference  to  the  surface  as  well  as  to  the  property  underground,  and  it  is  necessary 
Aat  we  should  guard  ourselves  from  assoilzieing  the  defender,  or  pronouncmg  any  judgment  which 
VDold  have  the  effect  of  rendering  any  question  with  regard  to  the  rights  upon  the  surface  a  res 
Wiicata.  The  pursuer  prays  to  have  it  found,  that  the  defender  is  not  entitled  to  make  or  use 
iDy  roads  or  passages,  wnether  above  or  below  ground,  and  that  is  repeated  afterwards  in  effecL 
The  Lord  Ordinary  guarded  it,  and  I  think  we  ought  to  guard  it,  with  a  reservation,  reserving  the 
right  to  the  pursuer  to  challenge  upon  any  competent  ground  any  operations  upon  the  surface  of 
the  lands  by  the  defender,  or  his  tenants  or  successors. 

Lord  Westburv. — My  noble  and  learned  friend  will  forgive  my  interrupting  him.    I  should 
submit,  that  it  would  be  a  very  injurious  thing  to  make  a  reservation  which  is  not  warranted  by  any 
existing  facts.   There  is  nothing  before  us  to  shew  that  any  right  on  the  surface  is  at  all  affected 
ar  intended  to  be  affected  by  these  proceedings.  If  any  question  of  that  kind  should  hereafter  arise, 
condustCHU  Aat  we  arrive  at  woold  not  interfere  with  the  rights  of  the  pursuer,  in  respect  of 
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a  new  sute  of  things,  but  if  we  were  to  make  a  reservation  in  this  decree  it  might  only  give 
to  an  erroneous  notion,  with  regard  to  the  efTect  of  that  reservation,  and  it  might  be  inierpi 
into  a  judicial  determination  of  some  point  which  has  not  yet  arisen.  I  think  my  noble 
leamea  friend  will  probably  agree  with  me,  that  as  there  is  nothing  in  the  facts  the 
rendering  any  reservation  necessary,  it  is  not  a  usual  thing,  or  a  desirable  thing,  to 
reservation  which  is  uncalled  for  by  the  circumstances  in  the  decree  which  ve  propq 
pronounce. 

Lord  Colohsay.— I  do  not  think  that  that  would  be  the  result  afterwards.   I  odI; 
that  we  should  decline  to  lu'onounce  anything  with  regard  to  the  surface. 

Lord  Westburt. — There  are  no  facts  calling  upon  us  for  any  judicial  dedantioB 
that. 

Lord  Chancellor. —Will  my  noble  and  learned  friend  who  has  just  been  addresiiai 
House  be  kind  enough  to  state,  whether  there  is  anything  in  the  action  from  which  the  deA 
would  now  be  assoilzied,  which  puts  in  dispute  any  questions  in  respect  to  the  surface.  1 
aware  that  the  defender  in  any  way  raises  a  question  as  to  the  rights  upon  the  surface. 

Lord  Colomsay.— The  defender  does  not  set  up  any  such  right. 

Lord  Chancellor. — Then  no  prejudice  to  the  pursuer  in  this  action  could  possibly 
any  new  action,  upon  a  totally  different  cause  of  action. 

Lord  Colonsav. — It  was  to  prevent  any  question  of  that  kind  arising,  that  the 
was  inserted  in  the  interlocutor  of  the  Lord  Ordinary. 

Lord  Westbury. — The  summons  contains  a  declaratory  conclusion,  upon  which  in 
have  no  necessity  to  come  to  a  determination,  by  reason  of  there  being  no  facts  wananli 
If  there  should  be  hereafter  facts  to  warrant  any  such  conclusion,  then  that  would  not  be  iuci 
with  by  our  present  decision. 

Lord  Advocate. — If  1  am  not  out  of  order,  will  your  Lordships  permit  me  to  si^est— 

Lord  Westbury.— I  think  you  are  out  of  order.  We  cannot  hear  any  fiirther  ai{R 
now. 

Lord  Advoeatt. — Z  must  appeal  to  your  Lordships*  indulgenw.  I  am  stating  no  uga 
I  merely  wish  to  ask  my  Lord  Colonsay  to  inform  your  Lordships,  that  the  word  "  absohi 
has  a  technical  meaning  in  Scotland,  and  that  it  imports  a  judgment  upon  the  merits— qw 
substwice  of  the  conclusion. 

Lord  Westbury.— That  raises  an  argument  We  shall  necessarily  have  a  contratUctiai 
contention  upon  that.   I  think  it  must  remain  as  we  have  put  it. 

Lord  Advocate. — Surely,  my  Lords,  your  Lordships  will  hear  one  word. 

Lord  Westbury. — We  never  do  so  after  we  have  decided  a  case  ;  we  do  not  hear  a 
mental  argument    If  we  were  to  give  way,  and  grant  an  indulgence  to  any  one  who  dean 
say  anything  more,  we  should  have  a  repetition  of  the  whole  argument  from  beginning  (d( 

Lord  Colonsay.— I  must  say  I  think  the  sa^t  course  would  be  to  put  in  the  reservatid 

Lord  rfj^/iwa/f.— There  is  a  reservation  generally  in  absdvit(»rs  in  Scotland  in  similar 

Interlocutors  reversed^  defender  to  be  assoilzied  from  the  whole  conclusions  of  the  Wfd. 

to  be  liable  to  defender  ist  expenses. 

Appellant's  Agents,  H.  and  A.  Inglis,  W.S. ;  Gregory,  Rowcliffe,  and  Rawle, 
Re^ndsnts  Agents^  Graham  and  Johnson,  W.S. ;  Loch  and  Maclaurin,  Westminser. 
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Erskine  Beveridge  and  Co.,  and  James  Adamson  Beveridge;  survii 
Partner,  Appellants^  v,  ROBERT  BEVERIDGE  and  Others,  RespondaOs, 

Partnership— Provi»on  to  continue  business  after  death  of  Partner — ^Manager  for  a  Firm— Fn 
as  aaainst  Vaxtaen^A  Partnersk^  deed  between  A,  and  B.provided,  thai  in  the  event  ^ ■ 
deoM  tkepartnership  should  conHnue  between  B.  on  one  hemd^  and  A*s  trustees  at  AtH 
hand.  The  firm  had  appointed  R.  to  be  manager  of  the  business  of  the  firmi  and  A.  if 
died,  X.  was  one  of  A.'s  trustees.  It.  having  done  acts  whidt  were  chauengid  fyB.«s 
vires,  at^  having  claimed  to  have  the  powers  of  a  partner:   

Held  (affirming  judgment),  (i.)  That  R.was  entitled  merely  to  manage  for  the  fmt  cpm*^ 
for  all partieSf  and  not  to  exercise  the  powers  of  a  Partner,-  (a.)  Thathewasn^entmtd,*^^ 
B.'s  eonuntf  to  leave  blanh  cheques  te  be  filled  up  in  the  name  of  As  firm  fy  tMs  » 
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abttHcej  (3.)  That  he  was  not  entitled^  without  BJ's  consent,  to  change  the  investments  of  the 

partnersiUp  firm. 

Held  Further  (reversing  judgment),  (r.)  That  R.  was  not  entitled,  without  B.'s  consent,  to 
tiake  long  engagements  of  clerks  at  increased  salaries,  though  he  might  engage  and  dismiss 
crdinary  workmen/  (2.)  That  he  was  not  entitled,  without  B.'s  consent,  to  substitute  power 
looms  OH  a  large  scale  for  hand  looms,  in  carrying  on  the  business;  (3.)  That  R.  was  not 
mtitled  to  sign  the  con^any  name  to  documents^  but  was  bound  to  act  under  a  ^vatration  defating 

'  Ids  powers  in  thai  reAect. 

Seld  Further,  On  the  construction  of  the  partnership  deed.  Aat  A*s  trustees  were,  after  his 
dmth,  collectively  on  the  footing  of  a  single  partner  along  with  B.,  the  other  partner. 

"^MXZ.  Whether  vt  such  an  action,  challenging  tuts  appiwed  by  the  other  partner,  B.  is  enticed 
tauseAe  name  of  the  firm  as  pursuer  as  weu  as  his  own  name.^ 

■  This  was  an  appeal  from  a  decision  of  the  Second  Division.  Janies  Adamson  Beveridge, 
vrivtog  partner  of  the  firm  of  Erskine  Beveridge  aod  Co.,  of  Dunfermline,  raised  an  action  of 
ledarator  and  interdict  in  the  name  of  the  firm  and  in  his  own  name,  against  Robert  Beveridge, 
OKhiding,  that  the  said  Robert  Beveridge  was  not  entitled  to  do  certain  things  which  he  had 
ammed  power  to  do  in  conducting  the  business  of  the  firm  as  manager.  Mr.  Erskine  Beveridge, 
he  father  of  James  Adamson  Beveridge,  had  been  in  partnership  with  Mr.  M*Cance,  and  tne 
erm  of  partnership  was  about  to  expire  on  the  ist  July  1865.  The  rather,  with  a  view  to  a  future 
artnersnip  thereafter  between  himself  and  his  son,  entered  into  an  agreement  on  26th  September 
864,  by  which  he  appointed  Robert  Beveridge,  his  brother,  to  be  manager,  at  a  salary  of  ^1200 
year,  on  the  terms  contained  in  the  agreement,  until  19th  March  1874,  when  the  youngest  son 
hould  attain  majority.  On  24th  October  1864a  completed  contract  of  copartnery  was  executed, 
nviding  for  the  partnershm  between  father  and  son  commencing  on  ist  July  1865,  the  firm  to 
Bve  the  name  of  Ersldne  Beveridge  and  Co.  If  the  father  showl  die  during  the  abore  term, 
he  paitnership  was  to  continue  notwithstanding  between  his  trustees  and  representatives  on  the 
iKhasd,and  James  Adamson  Beveridge  on  the  other.  Erskine  Beveridge  died  on  2d  December 
1864,  and  one  of  his  trustees  was  Robert  Beveridge,  the  manager  of  the  firm.    During  the  man- 

rment,  Robert  Beveridge  had  signed  the  company's  name  to  bills  and  documents;  had  lent  part 
the  company's  funds  to  banks ;  had  enlarged  the  premises,  and  introduced  power  looms  in 
id>5tttution  for  hand  looms;  had  left  blank  cheques  with  the  clerks  to  be  filled  up  m  his  absence; 
lad  made  permanent  engagements  with  managers,  or  heads  of  departments,  in  the  works ;  and 
lAerwise  conducted  himself  as  a  partner,  all  against  the  remonstrances  of  James  Adamson 
leveridge.  The  pursuer,  James  Adamson  Beveridge,  sought  to  have  it  declared,  that  these  acts 
tm  illegal,  and  that  Robert  should  be  interdicted  from  continuing  so  to  act. 
The  defender  contended,  that  he  had,  under. the  agreements,  right  to  manage  the  business,  and 
ill  the  rights  of  a  partner,  and  had  power  to  do  the  acts  complained  of. 

The  Second  Division  agreed  with  the  Lord  Ordiniiry,  (though  recalling  his  interlocutor,)  that 
be  pursuer  had  no  title  to  sue  in  the  name  of  the  firm,  but  that  he  was  entided  to  sue  as  a 
aitner.  The  Court  also  held,  that  Robert  had  no  right  to  sign  the  name  of  the  firm,  but  ought 
D  sign  in  his  own  name  as  manager  ;  that  Robert  hra  no  right,  without  James's  consent,  to  sign 
beques  binding  on  the  firm )  that  Robert  had  no  right  to  lend  or  deposit  the  funds  of  the  firm 
rithoot  James's  consent ;  therefore  declared  and  interdicted  in  tenns  of  the  above  exclusions, 
tot  the  Court  also  held,  that  Robert  acted  within  his  power  as  manager  in  ordering  power  looms 
tod  in  fixing  the  salaries  of  managers  and  clerks,  and  assoilzied  Robert  from  these  conclusions, 
loth  parties  appealed  from  the  parts  of  the  interlocutor  unfavourable  to  each  respectively. 

Sir  R.  Palmer,  Q.C,  and  C.  G.  Wotherspoon,  for  the  appellants. — The  Court  below  was  wrong 
tt  holding  that  the  pursuer  could  not  sue  in  the  company  name,  for,  by  the  law  of  Scotland,  a 
rm  is  a  separate  person,  and  having  been  directly  injured  as  a  firm,  was  properly  made  a  party 
othe  action — Bell's  Pr.  §§  351,  354,  and  365  (4th  ed.) ;  Antermony  Coal  Company  v.  Wingate, 

■  MacpK  544, 101 7 ;  38  Sc.  J  ur.  278.  The  Court  also  should  not  have  dismissed  those  conclusions 
f  the  summons  which  were  to  the  effect,  that  Robert  Beveridge  was  not  a  partner,  for,  on  the 
oostniction  of  the  deeds  and  documents,he  had  not  the  rights  or  of  a  partner.  The  Court 
<ight  to  have  declared,  that  Robert  has  no  right  to  exercise  a  control  over  the  appellant,  James, 
Jid  to  impair  his  authority  as  a  partner.  At  common  law  a  manager  was  not  entitled  to  sign 
iUs  and  contracts  in  the  name  of  the  firm  so  as  to  bind  the  partners.  Robert  ought  to  have 
ccepted  firom  the  partners  a  procuration  giving  him  express  authority  and  defining  such  authori^, 
ad  the  Court  below  ought  to  have  declared  that  he  was  bound  to  accept  such  procuration.  As 
unager,  Robert  had  no  implied  authority  to  alter  or  extend  the  factory  without  the  consent  of 
ames,  it  being  an  absurdity  in  terms,  that  a  servant  can  overrule  the  master  in  these  mattns. 


*  See  prenoas  report  7  Macph.  1034 ;  41  Sc.  Jur.  575.  S.  C  L.  R.  2  Sc.  Ap.  183  ;  10  Maepht 
].  L.  I ;  44  Sc.  Jar.  171. 
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Nor  had  he  power  to  enter  into  \ong  engagements  with  clerks  and  managers  of  deputim^ 
thereby  entailing  burdens  on  the  firm  to  which  the  partners  had  not  consented. 

PearsoM  Q.C.,  and  Cotton  Q.C.,  for  the  respondents.— The  trustees  of  Erskine  Beveridge  *ae 
partners  of  the  firm,  and  Robert  also  was  a  partner,  and  they  had  authonzed  Robert  to  sign  ^ 
ctHDpany  firm  on  tbeir  behalf.  ]f  the  trustees  are  partners,  eadh  tru^ee  must  also  be  a  panw 
~HiUH.  Wylky  3  Macph.  541 ;  Wightman  v.  Tote/wot,  i  M.  &  S.  412.  There  iras  no  jut 
ground  for  the  Court  of  Session  to  interfere  with  the  conduct  of  the  partners,  and  if  the  paitnen 
cannot  agree,  the  only  proper  remedy  is  a  dissolution  of  the  parmership. 

Sir  R.  Palmer  was  not  called  upon  to  reply,  but  handed  in  a  draft  or  an  order  embodying  d» 
terms  on  which  part  of  the  interlocutors  should  be  reversed. 

Lord  Chancellor  Hatherley— My  Lords,  in  this  case,  which  was  argued  before  us  verr 
fully,  I  could  not  refrain,  at  the  commencement  of  the  proceedings,  from  e^qiressing  some  regret, 
at  the  dispute  having  arisen  between  the  parties  with  respect  to  the  management  of  an  extmsdr 
flourishing  business,  which  appears,  notwithstanding  this  litigation,  to  exist  in  full  vigour,  an 
not  in  any  degree  to  have  been  seriou:ily  inconvenienced  by  any  course  of  proceeding  ettber  oa 
the  one  side  or  the  other,  which  has  given  rise  to  the  litigation.  But  in  consequence  of  the 
questions  which  have  been  brought  to  our  attention,  it  becomes  necessary  to  consider  reiy 
briefly  the  precise  position  of  the  case  at  the  present  momenL 

This  very  valuable  manufacturing  business  appears  to  have  been  founded  by  the  father  of  tlw 
present  pursuer,  and  to  have  been  carried  on  by  him  under  the  firm  of  Erskine  Beraidpiid 
Company.  The  state  of  things  immediately  anterior  to  the  cause  of  dispute  between  "Cat  pBties 
seems  to  have  been  this,  that  the  founder  or  the  business,  the  father  of  the  pursuer,  being  at  tbtt 
time  in  bad  health,  entered  into  an  arrangement  with  his  son  for  allowing  his  son,  the  presctt 
pursuer,  to  become,  at  a  period  at  some  little  distance  from  the  date  of  the  arrangement  beneoi 
himself  and  his  son,  a  partner  with  himself  in  the  business.  The  reason  for  this  arrangemeal 
not  being  immediate  was,  that  there  was  an  existing  partnership  between  the  father  and  asodw 
gentleman  of  the  name  of  M'Cance,  which  was  to  subsist  until  the  mcmth  of  July  1865,  and  it  ns 
not  desired  that  the  son  should  enter  into  that  partnership,  but  that  the  new  partnersbip  shindd 
commence  when  that  original  partnership  between  the  father  and  the  stranger  terminated,  ud 
that  the  son  should  then  oe  introduced  into  the  business,  viz.  in  July  1865.  In  fact,  thebte 
died  before  the  partnership  between  himself  and  his  son  ever  commenced,  he  having  bera  sane- 
what  out  of  health  at  the  time  when  the  arrangement  was  made  with  the  son.  He  expired  inte 
month  of  December  1864. 

In  making  this  arrangement  with  the  son,  the  father  provided,  that  his  brother,  a  Mr.  Rolieit 
Beveridge,  the  uncle  of  the  pursuer,  should  be  the  manager  of  the  concern  vntb  very  full  poweik 
which  were  expressed  in  a  deed  between  the  father  and  the  son ;  but  it  was  also  expressly  slated 
in  that  deed,  that  it  was  to  be  without  any  prejudice  to  the  rights  of  the  son  under  the  piRD» 
ship.  That  arrangement  appears  to  have  been  tne  source  of  all  the  difficulties  that  arose  betittt 
the  parties.  The  father  by  his  will  made  provisions  for  the  carrying  on  of  the  business,  and  for 
the  son's  having  a  larger  share  than,  under  the  original  articles  of  partnersbip  between  him  and 
his  father,  if  they  bad  taken  effect  in  his  father's  lifetime,  he  would  have  had,  his  share  beiK 
brought  up  to  one  fourth  of  the  whole,  and  the  remaining  shares  bein^  reserved  for  the  boKB 
of  the  family  of  the  father,  who  appointed  certain  trustees  under  his  will,  in  whom  those  shaia 
so  retained  for  the  benefit  of  his  family  should  become  vested.  They  became  in  effectrested 
accordingly  in  a  joint  body,  namely,  the  trustees  under  the  father's  testamentary  disposition; 
that  is,  the  persons  who  were  to  hold  the  shares  reserved  out  of  his  estate,  one  of  whom  ns  Mr. 
Robert  Beveridge,  (the  uncle  of  the  pursuer,)  who  was  to  carry  on  and  manage  the  business  in 
the  same  manner  as  had  been  provided  originally  in  the  articles  between  the  father  and  his  son. 
This  gentleman,  so  managing  the  business  with  these  full  powers,  would  manage  in  effect  forand 
on  benalf  of  both  of  the  parties  interested.  He  would  manage  it  for  the  parties  who  represented 
the  father's  interest,  of  whom  he  was  one,  being  one  of  the  trustees  under  the  father's  vill,  vA 
he  would  also  be  the  manager  of  the  concern  as  between  the  father's  share  of  the  business  and 
the  son's,  (the  pursuer'sj)  but  subject  to  aU  the  pursuer's  rights  and  interests  ma  partner. 

Now,  althou^  there  is  no  complaint  made  with  respect  to  the  effect  of  Mr.  Robot  Beveri^n 
management,  vmicfa  seems  indeed  to  have  been  extremely  prosperous,  (at  least  thepursuerioucs 
no  complaint  in  that  respect,)  he  appears  unfortunately  to  have  arrogated  to  himself  po*n 
which  certainly  and  beyond  all  dispute  exceeded  the  powers  vested  in  him  as  manager.  I  sar 
beyond  all  dispute,  because  he  himself  has  not  appealed  against  the  decision  which  was  cone  to 
in  the  Court  below  with  respect  to  his  exercise  of  some  of  those  powers,  which  he  declares ja 
have  proceeded  toa  very  great  length,  undoubtedly  in  perfect  good  faith,  and  actingas  he  tboo^ 
for  the  benefit  of  the  partnership,  but  with  a  degree  of  arrogation  of  a  power  and  authority  vhi^ 
was  not  entrusted  to  him.  I  need  only  mention  the  instances  of  this  about  which  there  is » 
question,  viz.  the  fact  of  his  signing  blank  cheques  and  leaving  them  to  be  afltfwards  filk<l  9 
by  clerks  and  others,  (that  being  done  for  the  better  management,  as  he  supposed,  of  the  busioeiv 
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fte  foct  of  his  leaving  lai;ge  sums  with  diflfermt  bankers,  which  in  fact  amounted  to  invest- 

of  the  partnership  property, 
sdes  that,  however,  there  were  other  matters  which  led  to  a  dispute  between  the  pursuer 
is  uncle,  the  pursuer  being  of  opinion,  that  the  uncle's  acts  were  acts  of  assumption  of  an 
lity  which  exceeded  bis  powers,  and  vhich  it  was  not  agreeable  to  him,  the  pursuer,  to 
to.  Amongst  other  things,  great  complaint  was  made  in  respect  of  two  specific  points 
egard  to  vhich  the  pursuer  now  asks  your  Lordships  to  reverse  the  decision  of  the  Court 
ssion.  The  Court  v&  Session  have  decided,  as  I  have  said,  that  there  vas  an  excess  of 
with  reference  to  the  mode  in  vhich  this  gentleman  proceeded  as  regarded  the  signing  of 
cheques  and  the  loans  vhich  had  been  made  to  the  banks.  But  there  were  two  other  main 
ns  raised  before  us.  The  one  was  with  respect  to  a  considerable  augmentation  of  the 
of  certain  clerks  and  other  persons  employed  by  the  partnership,  which  augmentation  was 
■ithout  the  concurrence  of  the  pursuer  by  bis  uncle  in  his  capacity  as  manager.  The  other 
tplaint  was  of  the  manager,  Mr.  Robert  Beveridge,  having  ordered  a  considerable  number 
kx>ms  instead  of  hand  looms  to  be  introduced  at  a  considerable  expense  into  the  business. 
Ntted  this  order  by  saying,  that  the  power  looms  were  wanted  for  the  requirements  of  the 
ess,  and  therefore  he  insisted  upon  ordering  them  with  or  without  the  coru:urrencc,  at  all 
t  without  asking  for  the  concurrence,  of  the  pursuer  in  the  present  action.  The  Court  below 
U)  have  been  of  opinion,  that  the  acts  were  done  in  his  capacity  of  manager,  and  with  the 
lity  and  power  of  manager,  and  that  they  were  justifiable  on  that  ground, 
ipears  to  me,  1  confess,  that  when  the  matter  is  stricdy  analyzed,  this  gentleman  seems  in 
Kgree  to  have  mistaken  his  position,  in  consequence  probably  in  part  of  his  having  previ- 
kec  in  the  habit  of  managing  the  business  with  full  power  without  any  fetter  or  control 
exercise  of  that  puwer,  and  pardy  also  in  consequence  possibly  of  his  being  misled  by 
:  position,  viz.  as  manager  and  as  one  of  the  trustees  (but  <»ily  one  of  the  trustees)  under 
's  will  of  the  share  in  the  concern  held  in  trust  for  those  fw  whom  the  fother  had 
ly  designed  i^  viz.  the  other  members  of  the  tiunily.  Bitt  these  acts  were  done  by  him 
BgeTf  and  1  apprehend  that  as  manager  he  could  not  any  mcwe  than  the  manager  of  any 
mnness,  act  cfmtrary  to  the  eiqiress  vishes  of  the  firm  or  any  member  of  the  firm.  What 
^  do  vith  the  concurrence  of  the  whole  firm,  he  joining  in  that  concurrence  on  the  part 
co-trustees  as  representing  the  reserved  share,  would  be  a  totally  different  matter  for  con- 
boa.  The  question  is,  whether,  as  manager  simpiiciter,  he  would  have  power  or  authority, 
objected  to  on  the  part  of  any  one  of  the  partners,  to  do  those  acts  which  would  neces- 
fead  to  a  very  considerable  charge  up<m  the  partnership  property  viz.  the  increase  of  the 
lUoved  to  the  clerks  and  the  increase  of  the  capital  of  the  concern,  if  one  may  so  say,  by  a 
,ble  addition  to  the  machinery  which  is  the  fixed  capital  in-the  business.  It  appears  to 
ved  (the  success  of  the  business  seems  to  shew  it,  and  that  probably  mfluenced  the  views 
Jndges  in  the  Court  below)  that  it  was  for  the  benefit  of  the  concern  that  these  additional 
iihould  have  been  introduced,  and  the  measure  may  have  been  necessary  if  the  existing 
were  to  be  fulfilled,  or  if  the  execution  of  fresh  contracts  was  to  be  undertaken  for  vhi(£ 
manufacturing  power  would  be  required.  Then,  if  the  introduction  of  power  lootns  was 
{dace,  it  may  well  be,  that  it  was  necessary  that  the  manager  should  be  the  person  to  effect 
:  Aat  necessity  could  only  arise  when  it  came  to  be  the  joint  will  of  the  mole  firm,  that 
Acme  ^lould  m  adopted  for  carrying  into  efiect  the  extension  of  the  businea  with  a  view 
peater  prmpaity  and  efficiency.  The  business  could  hardly  be  enlarged  except  with  the 
nnce  itf  the  partnership  as  a  whole  ;  it  could  not  surdy  be  enlarged  by  the  simple  act  of 
liose  sole  duty  it  was  to  conduct  and  manage  cm  behalf  of  those  by  whom  he  was  employol 


log  so,  another  point  of  considerable  impcnrtance  to  the  parties  arose  as  to  how  this 
toian  was  to  act  with  reference  to  the  use  of  the  signature  of  the  partnership  firm  to  docu- 
I  by  which  the  jpartnership  firm  might  be  charged.  There  is  an  express  article  in  the  deed 
partnery  that  the  firm  is  only  to  be  bound,  when  the  signature  of  the  finn  is  adhibited  to 
>  which  may  be  produced  in  order  to  charge  them.  The  question  arose  as  to  whether  Mr. 
Beveridge  was  entitled  to  make  use  of  the  signature  of  the  firm  in  his  capacity  as  manager. 
Court  below  appears  to  have  thought  that  the  difficulty  would  be  sufficiently  met  by  saying, 
■henever  he  signed  anything  as  manner  be  should  not  write  per  procuration  of  the  firm,. 
^BI  he  should  sign  his  name  as  manager  for  the  firm.  But  the  pursuer,  on  the  other  hand, 
sad  it  has  been  argued  before  your  Lordships  in  this  appeal,  that  what  be  is  entitled  to  is 
ttat  for  the  purpose  of  defining  what  documents  were  and  what  were  not  to  be  signed  by  Mr. 
Beverage,  a  sptdal  mandate  or  authwity  should  be  given  to  him  on  behalf  of  the  firm 
j'  what  his  duties  were  with  respect  to  this  extremely  important  and  vital  point  in  the 
Cement  ctf  all  partnership  concerns,  viz.  the  use  of  the  signature  by  which  the  partnership 
w  charged.  Accordingly  a  form  was  sent  to  Mr.  Robot  Bevendge  on  the  part  of  the 
■er  to  be  executed  by  him  as  manner,  defining  the  exact  extent  of  the  power  under  vhich 
t«as  to  act,  and  his  refusal  to  execute  this  document  (as  of  course  he  was  entitled  to  refuse  if 


Digitized  by 


1980 


REPORTS  OF  SCOTCH  APPEALS. 


it  simply  came  from  the  pursuer  alone,  and  had  not  the  concurrence  of  the  other  panneri)  W 
also  became  a  matter  in  dispute,  and  it  is  one  of  die  points  which  have  been  argued  now  befoi 
your  Lordships. 

There  vas  another  point  raised  by  the  appellant  upon  "which  it  appears  to  me  that  your  Itm 
ships  may  follow  the  course  which  has  been  adopted  by  the  Court  of  Session  in  not  expresa 
any  opinion,  for  it  is  unnecessary  that  any  opinion  should  be  expressed  upon  it,  namely,  wbeA 
or  not  the  pursuer  was  entitled  to  use  the  name  of  the  firm  Messrs.  Erskine  Beveridge  and  Gi 
pany  in  proceeding  with  this  action  of  his  instead  of  using  his  own  name.    Mr.  Robert  Bereridg 
does  not  simply  act  as  manager,  but  he  and  his  co-trustees  are  also  jointly,  as  a  body,  partoasl 
the  concern,  and  they  have  a  very  considerable  interest  in  the  partnership.   That  being  so,  ' 
Lord  Ordinary  decided,  that  it  iras  not  competent  for  the  pursuer  to  make  use  of  the  name  d 
firm  for  sustaining  his  action  in  hts  individual  capacity  ;  and  although  the  Court  of  Seskn 
one  time  threw  out  some  observation  upon  the  subject  in  some  degree  favouring  the  cooteoi" 
of  the  appellant  that  he  ought  to  be  left  at  liberty  to  use  the  name  of  the  firm  in  the  fttieat  i 
stance,  yet  in  their  decision  they  ultimately  affirmed  or  rather  did  not  meddle  with  the  dedse 
irf  the  Lord  Ordinary  in  that  respect.    They  did  not  think  it  necessary  to  give  anydireaioi 
upon  the  subject,  and  I  think  it  is  not  necessary  for  us  to  decide  this  point,  which  tozj  pos«Uf 
hereafter  be  one  of  some  importance  in  some  case  where  it  is  not  merely  an  abstract  quesctn  bril 
one  upon  which  the  suit  itself  must  depend.    I  think  it  is  not  desirable,  that  we  sbmld  oov 
express  an  opinion  ujpon  the  subject,  regard  being  had  to  the  considerable  difficulty  wl^vtf 
suggested  by  some  of  your  Lordships  and  by  th£  counsel  on  the  other  side  which  might  arise,  if  it 
was  competent  for  every  member  of  a  partnership  who  was  dissatisfied  with  any  arrangeiMBll 
that  were  going  forward,  although  bis  partners  might  be  satisfied  with  them,  to  use  themma^ 
the  copartnery,  in  which  case  any  other  member  of  the  copartnership,  a  second  ot  a  ihiri«r* 
fourth  member  of  the  partnership,  all  of  them  possibly  taking  different  views,  might  take  qNt| 
themselves  to  use  the  name  of  the  partnership  firm ;  and  the  result  might  ultimatdy  be  *tet,i»j 
our  minds  (perhaps  because  we  are  more  accustomed  to  the  English  form  of  pleadings)  wnldhli 
an  exceedingly  embarrassing  form  of  record.    I  think  it  is  unnecessary  to  say  more  opoo  Uj 
subject  upon  the  present  occasion.   That  part,  therefore,  of  the  minutes  prepared  by  the  po^ii^ 
counsel  upon  this  occasion  is  not  one  that  I  should  feel  disposed  to  adhere  to,  but  I  would  sitan 
leave  the  decision  of  the  Court  below  as  it  stands  on  this  point  1 

With  reference  to  the  rest  of  the  minutes  that  have  been  banded  in  on  behalf  of  the  porsoerW 
the  form  in  which  he  would  ask  your  Lordships  to  deal  with  the  decree  of  the  Court  of  Sesac^ 
it  appears  to  me,  that  your  Lordships  may  well  concur  in  the  view  taken  in  the  buIkitftbMi 
minutes — I  mean  with  reference  to  the  part  that  declares  distinctly,  that  the  right  of  this  gestle* 
man  as  manager  did  not  extend  to  those  points  which  I  have  mentioned,  viz.  the  increase  of  thjj 
salaries  of  the  clerks  and  the  introduction  of  additional  loom  power  (which  meant  in  efiedB 
additional  capital)  into  the  concern  without  the  concurrence  of  the  copartners,  and  also  tliaips*| 
which  requires  that  Mr.  Robert  Beveridge  shall  accept  such  power  as  may  be  given  to  himlfj 
the  whole  body  of  the  copartners,  (when  I  say  the  whole  body  of  the  copartners,  I  mean  not  wj 
pursuer  alone,  bat  the  body  of  trustees  as  representing  the  other  share  in  the  copartnenU^i 
as  one  body,  and  the  pursuer  himself  as  another  member  of  the  copartnership,)  and  that  w 
authority,  if  the  parties  should  unfortunately  differ,  which  we  hope  they  will  no^  consideriiif  Ad 
the  prosperity  or  the  concern  depends  upon  the  good  feeling  amongst  them,  should  be  setued,  ■ 
it  cannot  be  otherwise,  by  the  Court  of  Session,  in  order  that  there  may  be  a  final  end  of  Ae 
question  as  to  how  and  in  what  form  the  respondent  Mr.  Robert  Beveri(^;e*s  power  shodd  be 
exercised  with  respect  to  the  documents  to  which  he  appends  the  partnership  signature. 

I  think  these  are  realty  the  main  points  which  have  to  be  determined  in  this  case,  and  thee 
minutes  appear  to  me  to  provide  for  them  sufficiently,  except  as  to  expenses.  That  part,  I  con- 
fess, I  do  not  thoroughly  comprehend,  in  the  mode  in  which  the  minutes  are  framed.  The 
expenses  were  reduced  I  think  by  one  fourth  in  the  Court  below,  and  what  we  propose  is,  ih* 
that  portion  which  is  so  deducted  should  be  repaid  in  a  manner  which  it  appears  to  me  I  confea 
in  that  case  would  be  reasonable  and  proper,  regard  being  had  to  the  whole  facts  of  the  cas^ 
those  facts  being,  that  this  is  a  suit  in  effect  in  the  interest  and  for  the  bendSt  of  the  <^op^^ 
ship ;  that  is,  it  is  a  suit  in  which  all  the  rights  of  the  copartnership  are  sought  to  be  adjuOTd 
under  an  instrument  which  certainly  introduced  considerable  difficulty  in  consequence  w 
way  in  which  it  was  framed,  viz.  the  appointment  of  Mr.  Robert  Beveridge  for  a  definite  wm 
of  years,  with  an  absolute  power  of  managing,  rights  being  still  reserved  to  the  copartDcr 
who  was  about  to  be  introduced  as  soon  as  the  time  arose,  viz.  the  pursuer,  that  a  subseqna^ 
complication  arose  firom  the  testamentary  disposition  of  the  founder  of  the  business,  by  which  be 
introduced  die  trustees  into  the  copartnery  as  representing  in  their  collective  capacity  the  siaff 
which  he  reserved  for  the  rest  of  the  family ;  that,  under  that  by  no  means  easy  arraogHo^ 
between  the  parties,  under  which  Mr.  Robert  Beveridge  filled  the  two  capacities  of  manager  3m 
trustee,  a  state  of  circumstances  arose  which  had  not  been  fully  foreseen,  and  as  to  lAtch  ^ 


Digitized  by 


Google 


BEVERIDGE  v.  BEVERIDGE.    [Z.  Chdmafortrs  opinion.]  1981 


ifficulties  had  not  been  fully  anticipated  by  him  who  vas  the  author  of  the  arrangement  I  say, 
^n'ng  regard  to  these  facts,  it  would  not  be  unreasonable,  that  the  expenses  should  be  paid  out 
if  tbe  partnership  fund,  in  which  case  the  effect  would  be,  that  the  pursuer  would  bear  a  small 
rtifHi  of  tbe  expenses,  but  he  would  bear  it  in  proportion  to  his  interest  in  tbe  concern,  whilst 
I  heavier  portion  would  fall  upon  the  share  which  represents  the  interest  reserved  by  tbe  father 
der  his  trust  disposition  to  be  distributed  amongst  the  family,  and  the  heavier  portions  falling 
oa  that  share  would  exactly  represent  the  larger  amount  of  interest  which  the  holders  of  that 
m  have  in  the  settlement  of  this  dispute.  It  seems  tome,  that  that  would  be  a  reasonable  way 
idjnsting  the  Question  of  expenses. 

think,  with  tnat  exception,  the  minutes  might  stand,  subject  to  the  alterations  which  have 
IB  made  in  red  ink,  and  which  do  not  appear  materially  to  afHect  the  matter.  One  of  them 
Btres  the  concurrence  not  only  of  Mr.  Robert  Bewidge,  but  also  of  the  remainder  of  those 
resenting  the  other  share,  viz.  the  rest  of  the  trustees  in  that  instrument,  by  which  the  rights 
I  duties  of  the  manager  with  reference  to  the  use  of  the  name  of  the  firm  are  to  be 
bed  with  respect  to  documents  which  require  his  signature.  It  provides,  that  what  he  is  to 
Bas  manager  shall  be  defined  by  some  instrument  to  which  all  parties  in  the  copartnery  are 

Eent  parties.  There  is  also  an  alteration  bv  which  "  and  "  is  proposed  to  be  substituted 
"  in  one  part  of  the  minutes.  I  confess  ]  feel  more  doubtful  upon  that.  It  would  seem 
the  effect  of  depriving  the  pursuer  of  a  veto  in  certain  cases  in  which  his  veto  ought  to 
IcfTe^ve  ;  because  the  concurrence  of  the  whole  of  the  partners  should  be  required,  and  not  the 
■currence  only  of  one  set  of  partners. 

Lord  Chelmsford. — My  Lords,  I  entirely  agree  with  my  noble  and  learned  friend.  I  can- 
It  help  also  r^ettin^  that  these  parties  have  not  been  able  to  arrange  amicably  amongst  them- 
Urs  the  mode  in  which  the  business  ought  to  be  conducted,  but  that  they  have  been  compelled 
liesort  to  a  Court  of  Law  in  order  to  regulate  its  future  management  Certainly  the  business 
■  been  pamperous  under  the  skilful  mani^ement  of  Mr.  Robert  Beveridge,  but  he  has 
wnained  rather  an  erroneous  view  of  the  extent  of  his  powers,  and  in  certain  instances  he  has 
Kpobtedly  acted  in  a  way  which  was  extremely  hazardous,  and  which  might  in  the  result  have 
Hnced  great  loss  and  injury  to  the  partnership.  It  was  natural,  therdbre,  that  Mr.  James 
knson  Beveridge,  who  has  been  rendered  I  must  say  almost  a  cypher,  should  have  desired  to 
Ik  his  position  in  the  partnership  judiciall>  determined,  and  to  prevent  the  exercise  of  that 
bcoatrotled  and  independent  authority  which  was  assumed  by  Mr.  Robert  Beveridge. 
Jshall  very  shortly  go  throi^h  the  various  heads  of  objection  to  the  management  which  have 
■tt  made,  and  I  will  advert,  in  the  first  place,  to  the  assumption  of  Mr.  Robert  Beveridge  of  a 
m  to  bind  the  parmership  by  the  signature  of  the  partnership  fina 

m  bas  been  contended,  that  he  was  entitled  to  do  this  as  manager,  or  if  not  as  manager,  as  a 
ISaer,  and  especially  as  fortified  by  the  mandate  of  his  copartner.  Now,  it  is  perfectly  clear, 
W  as  manager  he  had  no  such  power  as  he  has  assumed.  In  September  1864  be  agreed  to 
kiettake  the  superintendence  and  management  of  the  business  on^the  ist  of  July  1865,  that  being 
t  time  at  which  the  existing  partnership  between  Mr.  Erskine  Beveridge  and  Mr.  M'Cance 
Md  terminate,  and  there  was  an  additional  memorandum,  that  in  case  Mr.  Erskine  Beveridge 
■nld  die  before  the  ist  July  1865,  then  Mr.  Robert  Beveridge  should  enter  upon  the  manage- 
but  without  prejudice  to  tbe  rights  of  Mr.  M'Cance.  In  the  copartnery  deed  between  Mr. 
nkine  Beveridge  and  Mr.  James  Adamson  Beveridge,  which  was  to  commence  on  the  ist  of 
1865,  at  the  termination  of  the  former  partnership,  there  is  a  clause,  that  "the  said  trade  and 
luaess  in  all  its  departments  shall  be  more  particularly  under  the  charge  and  control  of  the  said 
cskine  Beveridge  during  his  lifetime,  and  after  his  death  of  his  brother  Robert  Beveridge,  who 
s  been  appointed  manager  until  the  period  fixed  for  the  expiry  of  this  contract,  but  that  without 
hinging  upon  the  copartnery  rights  of  the  said  James  Adamson  Beveridge."  It  was  contended, 
tt  tihe  power  which  Mr.  Robert  Beveridge  was  to  possess  was  equivalent  to  that  which  was 
ssessed  by  Mr.  Erskine  Beveridge.  But  it  is  quite  clear,  that  that  could  not  be  so  from  the 
ry  tenns  of  the  contract,  because,  in  the  first  place,  it  is  provided,  that  *'  the  copartnery  shall 
conducted  under  the  style  or  firm  of  Erskine  Beveridge  and  Company,  and  all  obligations. 
Is,  contracts,  accounts,  and  other  writings  relating  to  the  said  trade,  shall  be  taken  and  given 
der  the  said  firm  and  designation,  and  either  of  the  partners  subscribing  such  firm  shall  bind 
sother  partners  to  performance  in  matters  of  the  Company's  trade,  but  no  deed  whatever  that 
aot  so  subscribed  shall  bind  them  to  performance."  Now  Mr.  Erskine  Beveridge,  being  a 
rtner,  was,  of  course,  entitled  under  this  deed,  as  any  partner  would  be  entitled,  in  the  partner- 
ip  business,  to  sign  for  the  partnership  firm.  But  that  it  was  not  intended  that  Mr.  Robert 
veridge  shontd  have  a  power  equivalent  to  that  of  Mr.  Erskine  Beveridge  in  this  respect  is 
w  from  another  clause  of  the  contract,  the  12th :  "  The  said  parties  bind  and  oblige  them- 
ves  to  grant  the  necessary  procuration  or  other  authority  which  may  be  reauired  in  the  exercise 
his  once  as  manager  by  the  said  Robert  Beveridge  in  granting  and  suttscribtng  obligations 
or  on  behalf  of  the  copartnery."   Now  it  is  perfectly  clear,  that  the  argument  tl^t  the  power 
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which  Mr.  Robert  Beveridge  was  to  hare  was  to  be  equivalent  to  that  «^ch  Mr.  EiAiiie 
Beveridge  possessed  cannot  hold,  and  there  is  no  doubt  that  as  manager  he  had  no  pover . 
whatever  to  sign  for  the  partnership  firm.  j 
But  then  it  is  said,  that  he  was  a  partner,  and  that  as  a  partner  be  had  a  rij^t  to  sign  far  it 
firm. 

Now  there  were  five  trustees  appointed  by  Mr.  Erskine  Beveridge,  which  five  trastces  veiel 
carry  on  the  business  upon  the  death  of  Mr.  Erskine  Beveridge.  It  is  said,  that  each  of  tha 
five  trastees  was  a  separate  partner. 

And  there  being  power  to  add  indefinitely  to  tbe  number  of  partners,  there  migbt  have  hee 
twenty  instead  of  five,  and  if  Mr.  Robert  Beveridge,  by  reason  of  being  a  partno',  under  tlM 
circumstances  was  fairly  entitled  to  use  the  partnership  name,  then  each  ot  those  five  or  thai 
twenty  persons  would  be  entitled  to  do  the  same.  And  that  would  certainly  be  a  strong  aigamei 
against  the  possibility  of  such  a  power  having  been  conferred  under  the  circunistances  of  i 
trusteeship  of  this  kind.  j 

But  the  very  terms  of  the  deed  shew,  that  the  trustees  in  their  collective  capacity  were  to  hn 
tht  partner  (as  I  must  call  it)  in  respect  of  the  share  of  Mr.  Erskine  Beveridge,  beouise,  look  w 
the  loth  clause :    In  the  event  of  the  death  of  the  said  Erskine  Beveridge  during  the  snhastencat^ 
of  this  contract,  the  copartnery  shall  notwithstanding  continue  and  remain  in  force  as  betvett'j 
the  representatives  or  trustees  acting  under  his  tnist  disposition  and  setdement  on  the  ooe  pait*: 
and  the  said  James  Adamson  Beveridge  on  the  other  part"  And  if  any  doubt  irtiatever  corii  : 
remain,  I  thinlc  it  would  be  removed  by  tbe  arbitration  clause,  the  13th:  ^'Tbe  said  partiesagR^ 
in  the  evmt  of  any  difference  arising  between  them  or  between  the  trustees  and  assignees  ec  the 
said  Erskine  Beveridge  and  the  said  James  Adanksoo  Beverid^  anent  the  cop^menr,  or  Ai 
true  intent  and  meaning  of  these  presents,  to  submit  and  refer  the  same  to  the  aetermioaiioi  of 
two  arMten,  one  to  be  named  by  each  of  the  partners,"  clearly  meaning  the  trustees  is  their  i 
collective  capacity  as  one  partner,  and  James  Adamson  Beveridge  as  the  other,    or  of  an  orav  I 
man  to  be  named  by  the  said  arbiters  in  case  of  variance  between  them,  whose  decreet  ailHint  ! 
to  be  pronounced  shall  be  final  and  binding  not  "on  all  parties,"  but  "  on  both  parties."  Thctefoi^ 
it  seems  perfectly  clear,  that  the  argument,  that  Robert  Beveridge,  being  one  of  tbe  five  trustee^,; 
was  himself  a  partner,  and  that  all  the  other  trustees,  of  course  in  the  same  capacity,  were  pamnft 
too,  cannot  hold. 

Then  with  regard  to  the  mandate  of  the  co-trustees  of  Robert  Beveridge,  I  doubt  wbedier it 
could  have  any  effect  at  all,  because  it  was  a  mandate  given  before  thepartner^ip  commenced,  ft 
was  in  January  1865,  that  the  mandate  was  given,  and  tbe  partnership  was  not  to  commenceH 
July  1865.  Therefore  I  doubt  very  much  whetber  it  could  have  the  slightest  effect.  But 
posing  it  could  have  an  effect,  I  think  it  is  quite  clear,  that  the  trustees  being  the  represeataiitli 
of  tbe  share  of  Mr.  Erskine  Beveridge  ana  in  that  reqiect  being  one  partner,  had  no  A 
trustees  to  delegate  to  one  of  the  number  all  the  authority  to  act,  thereby  resigning  altogcAtfr' 
their  duties  in  respect  of  the  trust  which  was  imposed  upon  them.  It  is  therePore  clear  to  W 
mind,  that  neither  as  manager,  nor  as  partner,  nor  under  the  mandate  o[  die  copartners,  cadi 
Robert  Beveridge  have  any  authority  to  use  the  partnership  name. 

Then  the  other  matters  I  will  run  over  very  quickly.    One  of  the  objections,  and  a  nif 
formidable  one,  ts,  that  Robert  Beveridge,  when  be  was  unwell  and  unable  to  attend  to  bosiiie% 
left  blank  cheques  with  the  clerks  which  they  might  fill  up  to  any  amount.  Now  it  is  not  Dec» 
sary  to  say,  that  that  is  a  most  hazardous  way  undoubtedly  of  conducting  a  business  of  this  kind, 
and  one  which  might  have  led  to  considerable  loss  and  injury  to  the  partnership,  and  that  theic 
could  be  no  power  whatever,  either  as  manager  or  as  partner  to  conduct  tbe  business  in  tkit : 
way.    I  will  merely  mention,  with  reference  to  that  point,  that  the  Lord  Justice  Clerk  and  Lad  | 
Cowan,  I  think,  said,  that  although  he  might  not  leave  with  the  clerks  blank  cheques,  yet  he ; 
might  leave  cheques  signed  to  a  limited  amount.    Now  I  confess  it  appears  to  me,  that  be  ccnld 
not  provide  for  the  contingency  in  that  way,  more  especially  when  there  was  Mr.  James  AdamMB 
Beveridge,  a  partner,  who  might  in  the  absence  of  Mr.  Robert  Beveridge,  if  necessary,  s^de 
cheques  which  were  required  for  the  business.   What  I  have  said  with  respect  to  leaving  bbafc 
cheques  would  apply  equally  to  lending  money  to  the  banking  companies.   It  is  initie  do^ 
diat  witiiout  the  cMisent  of  tbe  whole  w  the  firm  such  z  course  of  proceeding  cnud  not  be 
adwted. 

Ilien,  with  resjiect  to  the  removal  of  hand  looms  and  the  substitatiim  of  power  loonu,  I  «)■ 
assume,  that  that  was  beneficial  It  was  said  Mr.  James  Adamson  Beveridge  had  at  one  tinK 
sanctioned  the  alteration,  and  therefore  he  must  be  taken  to  have  admitted  that  it  was  a  pnuW 
and  proper  course  to  pursue-  But  at  the  time,  when  Mr.  James  Adamson  Beveridge  assoted  to 
the  alteration,  he  reserved  to  himself  ikU  his  rights  to  object  to  the  future  removal  widMDt  n> 
sanction  and  approbation. 

With  regard  to  the  !^eementswith  the  managers  and  clerks,  of  coarse  a  managerwonld  hift 
a  right  to  engage  and  dismiss  ordinary  workmen,  but  I  do  not  think  he  would  have  any  pM«  " 
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Had  the  partnership  by  agreements  entered  into  for  a  term  of  years,  so  as  to  compel  it  to  continue 
Aose  persons  in  its  employment. 

- 1  omitted  to  mention  upon  the  subject  of  the  signature  of  the  partnership  name  by  Robert 
iereridge,  that  I  think,  that  the  trustees  are  bound,  under  the  terms  of  the  partnership  deed,  to 

Ea  procuration  defining  and  limiting  the  authority  of  Mr.  Robert  Beveridge  as  to  granting 
subscribing  obligations.  The  contract  is  the  i2th:  *' The  said  parties  bind  and  oblige 
selves  to  grant  the  necessary  procuration  or  other  authority  -which  may  be  required  in  the 
taerdse  of  his  office  as  manager  by  the  said  Robert  Beveridge  in  granting  and  subscribing 
Ifeations  for  or  on  behalf  of  the  copartnery."  Now  the  trustees  represent  Mr.  Erskine  Beveridge 
i^nis  respect;  "he  binds  and  obliges  himself  to  do  this.  Therefore,  I  apprehotd  it  was 
Kombent  upon  the  trustees  to  define  and  limit  the  power  which  Mr.  Robert  Beveridge  was  to 
fssess  as  manager  with  regard  to  subscribing  obligations. 

'Agreeing  as  I  do  with  my  noble  and  learned  friend  as  to  the  result  of  our  judgment  upon  this 
VUter,  I  have  ncHhing  further  to  say. 

'Lord  Westbury.— My  Lords,  I  have  only  one  word  to  add  in  order  to  prevent  the  danger 
I  any  misconstruction  of  these  minutes.  The  minutes  contain  a  dedaradon  which  I  think  is 
rite  right,  that  Mr.  Robert  Beveridge,  in  his  capacity  of  manager,  in  regard  to  the  past,  had  no 
WA  to  bind  the  firm  by  any  instrument  executed  contrary  to  the  wishes  of  either  the  firm,  that 
f  the  trustees  and  the  pursuer,  or  the  partner  the  pursuer.  But  the  words  that  are  put  into 
fcse  minutes  are  not  only  that  he  had  not,  but  that  he  has  not. 

■Mow  the  position  of  Mr.  Robert  Beveridge  as  manager  will  be  defined  by  procuration,  mandate, 
td  authority  for  the  future,  which  it  is  directed  shall  be  executed,  and  which  the  Court  of  Session 
fe  to  settle  if  necessary.  Therefore,  I  should  have  thought,  that  it  would  be  better  to  strike  out 
k words  "and  has." 

i-Sir  Raundell  Palmer. — There  is  no  reason  for  keeping  those  words  if  your  Lordships 
Ilk  so. 

AoRD  Westbury.— It  would  be  better  to  strike  them  out,  otherwise  this  declaration  may  come 
lb  conflict  with  the  mandate  for  the  future,  as  settled  by  the  Court  of  Session.  It  will  be  better 
nave  the  future  position  of  the  manager  to  be  wholly  defined  by  that  document  and  by  that 
nority.  Then  the  declaration  will  only  amount  to  this,  that  with  regard  to  past  transactions, 
WKit  Bevo'idge  had  no  authority  to  bind  any  reluctant  partner.  That  would  certainly  be  quite 
mx.  With  regard  to  the  future,  his  rights  will  be  defined  by  law.  If  that  be  so,  the  course 
Wd  be  to  strfte  out  the  words  "-and  by,"  and  to  restore  in  their  place  the  word  "  or "  as 
■Bested  in  the  pursuer's  original  minute. 

^^ReutuMi  Palmer. — Before  your  Lcnrdships  put  the  question,  perhaps  you  will  permit  me  to 
pifaid  jrour  Lordships,  that  there  was  a  cross  appeal  which  was  directed  against  the  interlocutor 
vfrr  as  it  dealt  with  the  question  of  signature.  That,  I  presume,  your  Lordships  will  dismiss, 
pi  you  will  say  whether  you  do  or  do  not  dismiss  it  with  costs. 

rLORD  Westbury. — My  Lords,  I  feel  that  the  whole  question  is  so  much  one  with  regard  to 
le  future,  that  1  should  be  very  glad  if  the  parties  would  permit  the  cross  appeal  to  be  merged 
fethe  general  consideration  applymg  to  the  whole  of  the  proceedings,  namely,  without  weighing 
iHery  nice  scales  the  right  or  tne  wrong  in  the  conduct  of  an  individual,  to  let  the  whole  expense 
II the  whole  proceedings  of  the  Court  below  be  paid  out  of  the  partnership's  funds. 
Sir  Raundell  Palmer. — I  have  not  a  word  to  say  against  that. 

Lord  Chancellor. — Then  the  cross  appeal  will  be  dismissed,  and  the  costs  of  all  parties 
h  6e  cross  appeal  will  be  added  to  the  costs  of  the  original  appeal.  With  the  permission  of 
|Mr  Lordships,  I  will  put  the  question  upon  the  cross  appeal  first,  because  of  adding  the  costs 
pthe  costs  of  the  original  appeaL 

:  ^  RmtndeU  Palmer.— minutes  I  handed  in  said  nothing  about  the  costs  of  the  appeaL 
Lord  Chancellor.— We  must  add,  that  the  costs  of  the  appeal  and  the  costs  of  the  cross 
ypeal  be  paid  out  of  the  ftmds  of  the  copartnery. 

^LoRO  westbury. — Declare,  that  the  expoises  of  the  [nvceeding  in  the  Court  bdow,  and  also 
le  expenses  in  both  of  the  appeals  to  this  Hous^  of  both  parties,  ought  to  be  paid  out  <tf  the 
■ttnership's  estate,  and  direct  payment  accordingly. 
The  following  was  the  Order the  House; — 

"  It  is  ordered  and  adjudged  by  the  Lords  Spuritual  and  Temporal  m  Parliament  assembled : — 
"That  the  said  Interlocutor  of  the  20th  of  July  1869,  complained  of  in  the  said  original  appeal, 
0  Ear  as  it  finds,  that  any  writings  which  the  defender  Robert  Beveridge  may  have  occasion  to 
rincribe  as  manager  of,  or  acting  for,  the  Company,  must  be  signed  by  him  with  bis  own  name 
s  such  manager  or  as  acting  as  aforesaid,  be  varied  by  substituting  for  the  words  **  have  occasion  " 
be  words  "be  entitled." 

"And  it  is  further  ordered  and  adjudged,  that  the  said  interlocutor  of  the  20th  of  July  1869, 
0  far  as  it  finds,  that  Robert  Beveridge  acted  within  his  powers  as  manager  in  the  purchase 
f  power  looms  for  the  use  of  the  Company  and  in  the  displacement  of  hand  looms  in  order 
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to  the  putting  up  of  such  power  looms  vithia  the  vorks  of  the  company,  be,  and  the  sune  is 
hereby,  reversed ;  and  instead  thereof,  it  is  hereby  declared,  that  the  said  Robert  Bemidge 
had  no  pow»  or  authority  against  the  remonstrances  of  the  ptursiur,  James  Adamaon  Bev^dg^ 
to  make  purchases  of  new  and  additional  power  looms  or  other  machinery  on  account  of  ttej 
copartnership,  or  to  remove  from  the  partnership  premises  the  hand  looms  v  tther  nucbinaa 
previously  used  therein  in  order  to  the  reception  of  such  new  and  additional  pover  loons  Jj 
machinery,  or  to  alter  or  adapt  the  foctory  for  the  reception  of  any  machinery  of  a  difard 
character  from  that  placed  under  the  care  o(  the  defender,  Robert  Beveridge,  as  naaageru 
the  works.  j 

"And  it  is  further  ordered  and  adjudged,  that  the  said  interlocutor  of  the  20th  of  jDlyi869,» 
far  as  it  finds,  that  the  said  Robert  Beveridge  acted  properly  and  within  his  powers  of  fiiii^di^ 
salaries  and  emoluments  of  the  persons  in  the  employment  of  the  said  company,  and  so  far  ask 
assoilzies  the  defender  from  the  conclusions  of  the  libel,  declaratory  and  petitory,  in  referencs 
to  the  said  purchases  and  in  reference  to  the  salaries  and  emoluments  aforesaid,  and  fiiead  tUri 
dismisses  the  action,  and  also  so  far  as  it  modifies  the  expenses  to  which  the  pursuer,  Jancf 
Adamson  Beveridge,  is  found  entitled  to  the  extent  of  one  fourth  ai  the  taxed  amount  b^ail 
the  same  is  hereby,  also  reversed. 

"  And  it  is  hereby  further  declared,  that  the  defender,  I^obert  Beveridge,  has  not,  apart  frm 
his  co*tru3tees,  the  right  to  act  as  a  partner  of  the  firm  of  Erskine  Bevaidge  and  Compaii!r,aDl ; 
that  the  rights  of  the  pursuer,  James  Adamson  Beverid^  as  such  partner,  are  not  sapeneM 
or  in  any  respect  impaired,  by  the  appointment  of  the  said  Robert  Beveridge  as  general  mai^ 
thereof,  and  that  the  said  Robert  Beveridge  had  no  right,  power,  or  authority  to  enter  inn  an 
written  or  other  contracts  or  agreements  with  the  managers,  heads  of  departments  or  data  if 
the  said  copartnership,  which  the  firm  or  the  pursuer,  James  Adamson  Beveridge,  as  a  jKtsa 
therein,  disapproves  of  or  objects  to,  and  that  the  said  Robert  Beveridge  is  bound  to  acoeft,tii 
that  the  other  defenders,  as  trustees  and  partners  with  the  pursuer,  the  said  James  Muom  \ 
Beveridge,  are  bound  to  join  with  the  said  pursuer  in  granting  to  the  said  Robert  Bevendgea  I 
written  procuration,  mandate,  or  authority,  authorizing  him  to  sign  writs  and  docnmenls  as 
manage-  for  and  on  behalf  of  the  copartnership,  and  specifying  the  mode  in  which  he  sbaU  s^- 
them,  the  terms  of  such  procuration,  mandate,  or  authority  to  be  adjusted  by  the  Court  of  Sessiot 
in  case  of  difference  between  the  parties. 

"And  it  is  further  ordered  and  adjudged,  that  it  be  remitted  to  the  Court  of  Sessiontodie: 
effect  to  the  above  declarations,  and  to  grant  interdict  restraining  the  defender,  Robert  Bereriofik 
from  doing  any  act  contrary  thereto. 

"  And  it  is  further  ordered  and  adjudged,  that  the  said  cross  appeal  be  and  the  same  is  ^iff^' 
dismissed  this  House :  And  it  is  further  declared,  that  under  the  special  circumstances  of  tl^: 
case  it  appears  to  this  House  to  be  right,  that  the  expenses  of  both  parties  of  the  proceeding  ■•: 
the  Court  of  Session,  and  also  the  costs  of  both  parties  (appellant  tmd  respondrat)  of  bodi  tej 
appeals  to  this  House,  should  be  paid  out  of  the  estate  the  copartnership  now  subsisting^  w 
it  IS  hereby  directed  accordingly. 

"And  it  is  also  further  onlered,  that  with  these  declarations  and  directions  the  cuse  l>  '■ 
remitted  back  to  the  Court  of  Session  in  Scotland  to  do  therein  as  shall  be  just  and  eoaaM  ; 
herewith." 

Appellant^  Agents,  Wotherspoon  and  Mack,  W.S. ;  Simson  and  Wakefoid,  Westouuter-' 
RespomUnis'  Agents,  T.  J.  Gordon,  W.S.;  W.  Robertson,  Westminster. 


MARCH  ij,  1873. 

Mrs.  Mary  Mackenzie  Catton  and  Husband,  Appellants,  v.  Kenkfth 
Mackenzie,  M.D.,  Respondent. 

Entail — Prohibitions— Power  to  grant  provisions  to  younger  children — 1 1  and  12  Vict,  c  36,iiJ 
— M.  made  an  entail  which  was  sufficient  in  its  prohibitions  and  clauses,  but  added, 
withstanding  the  limitations,  it  should  be  lawful  to  the  institute  and  heirs  of  tailtie  topmdt 
their  younger  children  with  three  year^  free  rent  of  the  estate. 

Held  (affirming  judgment),  That  the  entail  was  not  defective  in  one  of  its  prohibitions  niffi^ 
and  12  Vict.  c.  36,  §  43, /t?r  the  relaxation  of  fetters  to  the  extent  of  the  prorision  tefH'^^ 
children  was  not  inconsistent  with  the  validity  of  the  prohibition  against  contracting  edl,^  , 

^  See  previous  report  8  Macph.  1049:  42Sc.Jur.6iS.  S.  C.  L.  R  2  Sa  Ap.  202 ;  10  }M> 
H.  I.  12 ;  44  Sc.  Jur.  191. 
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The  late  Murdo  Mackenzie,  formerly  of  Ardross,  then  fee  simple  proprietor  of  Dundonnell  in 
Soss-shir^  in  1838  executed  a  deed  in  the  form  of  a  procuratory  of  resignation  by  way  of  entail, 
^hdeedwasrecordedin  the  Register  of  Taillies.  The  eldest  son,  Hugh  Mackenzie,  succe<Kled 
111845,  ^  completed  bis  title,  and  died  in  1869,  leaving  a  trust  settlement  conveying  to  his 
Wiiral  daughter,  Mrs.  Catton,  and  others,  all  and  sundry  lands  and  heritages,  etc.,  presently 
Uooging,  etc.,  to  him.  Mrs.  Catton  raised  an  action,  concluding,  that  the  procurator/  executed 
i  1838  was  an  invalid  entail  under  the  Act  11  and  12  Vict.  c.  36,  §  43,  and  that  the  general 
■use  in  the  trust  disposition  and  settlement  of  Hugh  Mackenzie  operated  to  convey  to  her  the 
Mate  of  Dundonnell 

*7be  procuratory  of  resignation  contained  prohibitions  against  altering  the  order  of  succession, 
toes,  and  contraction  of  debt,  and  had  this  clause  : — "  But  with  and  under  this  exception  from 
|e  foresaid  limitations,  that  it  shall  be  lawful  to  and  in  the  power  of  the  said  Hugh  Mackenzie 
bd  the  heirs  of  tailzie,  etc.,  to  provide  their  wives  in  a  liferent  locality,  etc.,  and  with  and  under 
le  further  exception^  that  it  shall  be  lawful  to  the  said  Hugh  Afackenxie  and  to  the  heirs  of 
above  specified  notwithstajidi^  the  limUations  before  writUHt  to  provide  their  younger 
iDdren  with  three  j^ars*  free  rent  ofthe  said  lands  and  estate  but  declaring,  that  where  such 
ipver  has  been  exercised,  it  shall  not  be  lawful  or  in  the  power  of  any  subsequent  heir  of  tailzie 
Ibnrden  the  lands  and  estate  with  new  provisions  until  uie  former  provisions  are  satisfied  and 
lad,  and  in  case  a  part  thereof  shall  be  paid,  then  it  shall  be  lawful  to  the  said  heirs  of  tailzie 
kprovide  their  younger  children  in  so  far  as  the  prior  provisions  are  e  ttinguished,  so  that  the 
jMs  and  estate  shall  at  no  time  be  burdened  with  provisions  to  younger  children  to  the  extent 
iTnuve  than  three  years'  free  rent  thereof,  after  deduction  of  all  other  burden  ;  and  declaring 
pnher,  as  it  is  hereby  expressly  provided  and  declared,  that  no  adjudication  or  other  legal 
lecBQon  shall  lie  or  be  competent  against  the  fee  or  property  of  the  said  lands  and  estate,  or  of 
■7  part  thereof,  for  payment  of  such  provisions  to  younger  children  ;  nor  shall  it  be  lawful  to 
|r  in  the  power  of  any  of  the  said  heirs  of  tailzie  to  sell  or  dispone  the  said  lands  and  estate^  or 
far  part  thereof,  for  payment  of  the  said  children's  provisions." 

!  The  Lord  Ordinary  repelled  the  pleas  in  law  for  the  pursuers,  and  assoilzied  the  defender. 

First  Division,  on  19th  July  1870,  recalled  the  Lord  Ordinary's  interlocutor,  and  sustained 
le  second  and  thiM  pleas  for  the  defender,  namely,  that  even  if  the  entail  was  defective,  the 
tist  disposition     Hugh  Mackenzie  did  not  operate  as  a  conveyance  of  the  estate. 
[  The  pursuers  thereupon  appealed  to  the  House  of  Lords. 

Pearson  Q.C,  and  DunaiKy  for  the  appellants. — The  Lord  Ordinary's  interlocutor  was  wrong. 
Ats  {Tocoratory  of  resignation  was  an  invalid  entail,  becaose  there  was  no  effectuaJ  prohibition 
feKinst  tbe  contraction  of  debt  with  which  the  lands  may  be  burdened,  or  for  which  they  may 
I  adjudged  by  creditors.  The  Rutherfurd  Ac^  1 1  and  1 2  Vict.  c.  36,  §  43,  rendm  entails  void 
Kdi  are  defective  in  any  one  of  the  prohibitions.  Here  the  institute  and  heirs  substitute  are 
ft  free  to  contract  debt  by  way  of  provisions  to  younger  children  to  the  amount  of  at  least  three 
tars'  rents.  Therefore,  to  that  extent  each  may  sell  or  burden  the  estate,  and  the  creditor  may 
sfl  part  of  it  or  adjudge.  The  power  to  grant  deeds  of  locality  to  widows  and  provisions  to 
bikircn  is  pro  tanto  a  relaxation  of  fetters — Ferguson  v.  Newton,  ante,  p.  1758  :  7  Macpb.  H.  I,. 
6;  42  Sc.  Jut.  404.  Besides,  the  phrase  ".younger  children"  must  mean  children  of  each  heir 
f  entail  at  the  time  of  exercising  the  power — Martin  v.  Kelso,  2  Macq.  Ap.  556,  ante,  p.  6gr. 
f  this  is  so,  then  the  heir  of  entail  may  make  the  provision  payable  in  a  short  term,  and  sell 
m  of  the  estate  to  pay  it,  and  as  soon  as  paid,  grant  another  provision,  and  so  on,  till  the 
Mte  might  be  exhausted.  The  entail  is  also  invalid  for  not  declaring  an  irritancy  of  any 
difadieatton  obtained  against  the  estate  in  respect  of  the  provisions,  and  for  not  resolving  the 
^  (rf  the  institute  on  a  contravention  of  the  prohibitions,  and  for  not  containing  any  irritancy 
l^eable  to  sales  or  the  alteration  of  the  order  of  succession.  2.  The  interlocutor  of  the  First 
ifriuoD  was  also  wrong,  because  the  clause  of  general  conveyance  eflfbctually  conveyed  to  the 
sponee  all  the  property  which  ^belonged  in  fee  simple  to  the  maker  of  the  deed  at  the  time 
ben  the  deed  took  effect.  That  general  clause  included  the  lands  of  Dundonnell  and 
nllchonier— 7<^ml;  v.  Thorns^  6  Macph.  722.  In  construing  the  clauses  of  Maclnnzie^s  settle- 
nt,  no  extraneous  evidence  can  be  resorted  to,  but  even  if  it  be  resorted  to,  there  was  nothing 
>  exclude  the  effect  of  the  general  clause  as  embracing  the  lands  of  Dundonnell 
The  Lord  Advocate^  Sir  R.  Palmer  Q.C.,  and  A.  B.  Shandy  for  the  respondent,  were  not 
tiled  upon. 

Lord  Chancellor  Hatherley. — My  Lords,  this  case  comes  before  your  Lordships'  House 
a  rondition  which  is  somewhat  remarkable.  Tbe  action  is  an  action  in  respect  to  certain 
nds  of  very  considerable  value  called  Dundonnell,  which  Mrs.  Catton,  the  original  pursuer, 
oght  to  recover.  The  ground  upon  which  she  proceeded  was  this,  that  she  was  entitled,  by 
riuc  of  a  deed  of  disposition  of  a  testamentary  character  made  by  her  father,  Mr.  Mackenzie 
he  not  bein^  legitimate),  to  the  whole  of  the  property  of  which  he  was  entitled  to  dispose.  She 
.ys,  that  this  property,  Dundonnell,  was  in  such  a  position,  that  he  was,  notwithstanding  a 
ftain  deed  of  taiuie,  entitled,  under  the  Rutherfurd  Act,  to  make  this  disposition,  and  that. 
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although  the  testamentary  disposition  contained  no  direct  mention  of  Dundonndl,  but  £d 
contain  direct  mention  of  another  property  called  Mungusdale,  still  it  contained  gennal'voidi 
of  disposition,  which  were  sufficient  to  dispose  of  the  Dundonnell  estate  had  it  been  in  his  po*s 
to  dispose  of  it.  Against  this  claim  on  her  part,  two  propositions  were  maintained  A 
respondent,  the  heir  of  tailzie  under  the  original  entail  of  DundonnelL  First,  it  is  said,  that  A 
enuil  was  a  perfectly  good  entail,  under  which  he  claims  his  right  and  interest.  And  secowBi 
that  even  if  it  were  not  so,  even  if  the  propertjr  were  subject  to  the  disposition  of  Mr.  Mackouii 
yet  he  has  not  in  effect  by  the  general  disposition  contained  in  the  testamentary  instrtnnait  aai 
an  effective  disposition  <tf  this  property. 

The  Lord  Ordinary  was  o(  opinion  with  the  respondent  upon  the  first  point,  namely,  that  M 
tailzie  was  a  good  and  subsisting  tailzie,  and  was  on  that  account  placed  sufficiently  bqroad  d| 
control  of  Mr.  Mackenzie,  and  conld  not,  tbmfore,  possibly  pass  by  any  testamentary  dtspniii^ 
in  favour  of  Mrs.  Catton.  j 

The  second  point  urged  was,  that  the  general  words  employed  in  that  disposition  vere  imI 
sufficient  to  carry  this  property,  even  if  the  tailzie  were  in  any  way  defective  and  he  hadpoM 
of  disposition  over  the  property,  had  he  been  pleased  so  to  exercise  it  The  Lord  OrdinairbeiBi 
of  opinion  with  the  respondent  upon  the  first  point,  and  upholding  the  tailzie  to  be  nbd  ani 
effective,  put  an  end  to  the  question  upon  that  ground. 

The  case  was  then  brought  by  way  of  appeal  before  the  Lords  of  the  First  Division,  and  tbejr 
passed  by  the  question  as  to  whether  or  not  the  instrument  of  tailzie  was  effective  oDder  tke 
Rutherfurd  Act,  and  passing  by  that  question  they  came  to  a  conclusion  in  ^vour  of  the  nsfoa^ 
ent  equally  effectual  for  his  purpose  of  resisting  this  action.  They  held,  that  the  general  ««ds 
employed  in  the  deed  of  disposition  would  not  pass  Dundonnell  even  if  it  was  sutuect  to 
disposition  of  Mr.  Mackenzie.  They  ther^xire  recalled  the  interlocutor  of  the  Lord  Qidias]^ 
.  but  decided  upon  the  other  point  in  favour  of  the  respondent 

The  appellant  now  seeks  at  your  Lordships*  bar  to  sustain  that  interlocntor,  in  so  fa  as  k 
recalls  the  decision  of  the  Lord  Ordinary,  but  to  reverse  that  interlocutor  in  so  far  as  it  sttim 
the  pleas  in  law  in  favour  of  the  respondent  upon  the  second  point. 

Now  we  have  heard  a  very  elaborate  argument  on  behalf  of  the  appellant  with  reference  lodB 
second  point,  namely,  whether  or  not  the  deed  of  disposition  would  pass  the  estate^  sappoas^it 
were  stu>ject  to  the  disposition  of  Mr.  Mackenzie.  But  we  were  very  desirous  to  hear  a  U 
argument  upon  the  first  point,  viz.  the  validity  of  the  deed  of  entail,  for  certainly  the  doctine 
that  was  contended  for  on  behalf  of  the  appellant  was  exceedingly  wide  in  its  extent  and  cobk> 
quences.  Mr.  Duncan  most  ably  argued  the  case,and  most  clearly  brought  out  thepointSTbid 
he  undertook  to  sustain  in  objection  to  the  deed  of  tailzie,  and  he  admitted,  that  the  quesoM 
was  one  affecting  the  validity  and  sufficiency  of  a  very  large  number  of  entails  which  have  bus 
made  under  the  Act  of  1685,  and  which,  if  we  were  to  hold  the  construction  now  contended  fcf 
of  the  4.3d  section  of  the  Rutherfurd  Act,  would  he  more  or  less  very  seriously  jeopaidiKd  if  not 
rendered  wholly  ineffective  as  the  result  of  any  decision  that  we  miglu  come  to  in  the  jnKit 
case  in  favour  of  the  views  which  Mr.  Duncan  sustained. 

Nov  the  point  which  arises  on  the  deed  of  tailzie  is  this :  It  is  contended,  that  that  deed  it 
perfea  and  effectual  in  the  destination  of  the  property  as  regards  the  tailzie  per  st,  supposiii£  it 
to  stand  by  itself.  It  is  conceded  also,  I  think  I  may  say,  because  there  was  no  very  great  stres 
of  argument  upon  that  part  of  the  case,  that  with  the  exception  of  the  provision  «4uch  migbt  be 
made  for  younger  children  upon  the  part  of  the  institute  or  of  the  subsequent  heirs  of  taikje^ 
there  was  a  sufficient  prohibition  against  encumbering  the  estate,  charging  it  viih  debt  at 
alienating  it  So  far  the  deed  is  admitted  to  be  an  effective  and  valid  deed  under  the  Ad  of 
1685.  But  there  was  contained  in  the  instrument  a  provision,  by  which  a  sum  not  exceeding 
three  years'  free  rent  might  be  charged  for  the  benefit  of  younger  children  either  upon  the  part 
of  the  institute  or  upon  the  part  of  the  heir  of  tailzie.  When  I  say  charged,  of  course  it  vas  > 
question  which  was  raised  in  the  discussion  of  the  case  in  the  Court  below  as  to  how  far  a  diiect 
and  distinct  charge  for  making  this  a  burden  on  the  estate,  which  could  be  realized  by  adjudio- 
tion  should  the  money  be  raised  by  means  of  any  security  given  for  the  purpose  of  obtauung* 
provision  for  the  younger  children,  was  effectively  provided  for  in  the  deed,  and  if  it  was « 
provided  in  the  deed,  whether  the  releasing  of  the  fetters  by  which  the  estate  was  bound,  to  tke 
extent  of  enabling  such  a  burden  to  be  laid  upon  the  estate,  was  or  was  not  a  relaxation,  vlud 
brought  the  case  within  the  provisions  of  the  43d  section  of  the  Rutherfurd  Act,  and  placed  tk 
tailzie  wholly  at  the  disposal  of  the  institute  or  of  the  heirs  of  tailzie,  in  c«iseqoeoce  of  ^ 
instrument  falling  within  the  description  of  being  an  instrument  which  was  rendered  invalid  of 
the  operation  of  the  43d  section  of  the  Rutherfurd  Act 

Now  the  Act  of  the  i  ith  and  12th  Vict  cap.  36,  |  43,  enacts,  "  That  where  any  taOsediu 
not  be  valid  and  effectual  in  terms  of  the  said  recited  Act  of  the  Scottish  Parliament  passed  a 
the  year  1685  in  regard  to  the  prohibitions  against  alienation  and  contraction  of  debt  and  >^ 
ation  of  the  order  of  succession,  in  consequence  of  defects  either  of  the  original  deed  of  owl  * 
of  the  investiture  following  thueon,  but  shall  be  invalid  and  ineffectual  as  regards  any  a*" 
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Vdi  pfohibitiDns,  then  and  in  that  case^  such  tailzie  shall  be  deemed  and  taken,  from  and  after 
Ik  passing  of  this  Act,  to  be  mvalid  and  ineffectual  as  regards  all  the  prohibitions,  and  the 
fttate  shall  be  subject  to  the  deeds  and  debts  of  the  heir  then  in  possession  and  of  his  successors, 
•  they  shall  thereafter  in  order  take  under  such  tailzie,  and  no  action  of  forfeiture  shall  be 
■npeteot  at  the  instance  of  any  heir  substitute  in  such  tailzie  against  the  heir  in  possession 
■der  the  same  by  reason  of  any  contravention  of  all  or  any  of  the  prohibitions." 
INov  the  question  is,  whether  or  not  what  is  here  done  in  this  tailzie  brings  the  tailzie  within 
ie  pt>risions  of  the  Act.  The  argument  has  been  this,  that  if  you  louk  to  the  words  by  which 
fcofiiions  are  allowed  to  be  made  for  younger  children  to  the  extent  of  three  years'  rent,  although 
lido  find  general  clauses,  resolutive  and  irritant,  all  of  them  efTectivety  created,  with  regard 
Idurging  or  encumbering  or  alienating  or  disposing  of  the  estate,  yet  you  find  a  subsequent 
IhxalioD  to  the  extent  of  a  provision  for  three  years'  free  income,  for  the  benefit  of  younger 
Udren,  remitting  the  person  in  possession  to  his  original  position  with  regard  to  his  right,  to 
extent  at  least,  of  encumbering  the  property,  and  that,  therefore,  the  deed  of  tailzie  is  an 
■alid  instrument  under  the  Act  of  1685,  as  not  having  complete  and  perfect  prohibitions 
nerly  and  adequately  fenced  with  rerard  to  charging  and  encumbering  the  property. 
■One  main  point  to  be  conudered  before  entering  into  the  details  is  this,  whether  or  not  it  is 
iwmd  and  rational  construction  of  the  clause  in  the  Rutherfurd  Act,  that  a  relaxation  for  a 
hited  purpose,  and  to  a  limited  extent,  of  the  prohibitory  clauses  with  regard  to  encuniberiitg 
k  disposing  of  the  estate,  is  to  have  the  effect  not  merely  of  releasing  the  fetters  and  opening 
fe  tailzie  to  all  those  who  may  be  in  possession  to  the  extent  to  which  it  is  opened,  and  for  the 
topose  for  which  it  is  opened  by  the  provision  which  is  so  made  for  children,  but  whether  it 
nil  also  have  the  effect  of  opening  the  whole  property  to  absolute  disposition  upon  the  part  of 
Iby  heir  of  tailzie  who  shall  be  in  the  ordinary  course  in  possession. 

■  Now  the  mischief  which  it  was  intended  by  the  Act  to  remedy  was  certainly  not  one  of  that 

fccter.  It  was  not  one  as  to  which  it  was  contemplated,  that  the  interposition  of  the  Legts- 
was  required,  on  a  special  provision  being  made  for  a  specific  and  given  purpose,  to  open 
he  ^ole  disposition  <^  the  estate  to  those  who  might  come  into  possession.  The  mischief 
hdi  was  intended  to  be  dealt  with  was  this,  that  there  were  not  unfrequently  entails  under  the 
■titf  16S5,  in  which,  although  care  had  been  taken  in  their  preparation  to  make  a  decided  and 
■M  entail  of  the  whole  property,  yet,  through  some  degree  of  hesitancy  at  one  particular 
pnent  on  the  part  of  those  who  prepared  them,  or  from  some  accidental  slip  of  some  Idnd  w 
■Hher  in  the  directions  given  by  the  parties  for  the  preparation  of  the  mstniment,  a  case 
■Mtimes  arose,  in  which  one  particular  person  in  possession  might  not  have  been  sufficiently 
prided  against,  in  reference  to  his  acts  or  deeds,  in  regard  to  dealing  with  the  property.  The 
■tberfurd  Act  struck  immediately  at  this,  and  said,  that  it  should  not  be  left  uncertain  and 
KKttled,  that  one  of  the  heirs  of  tailzie  in  the  course  of  succession  should  not  have  the  absolute 
hd  entire  disposal  of  the  whole  property,  but  that  if  one  heir  could  dispose  of  it,  then  it  should 
topen  to  every  heir  who  came  into  possession  to  deal  with  it  as  if  it  were  an  estate  which  was 
K  subject  to  the  restrictions  imposed  upon  it  by  the  stringent  operation  of  the  Act  of  1685.  So 
Bin  with  reference  to  encumbering  or  charging.  If  it  was  in  the  power  of  any  one  of  the  heirs 
f  entail  to  charge  or  encumber  or  dispone  the  whole  or  any  part  of  the  property,  without  any 
tfioite  purpose  being  specified,  like  a  provision  for  younger  children,  then,  in  order  to  avoid  the 
conveniences  which  were  found  to  arise  from  having  estates  unreasonably  fettered  in  the 
euuko-  I  have  described,  advantage  should  be  taken  by  each  and  all  of  the  heirs  of  taillie  of 
Dn%  that  which  any  one  of  the  heirs  of  taillie  might  do  from  the  want  of  adequate  provision 
sing  made  with  regard  to  securing  the  property  against  his  acts  or  encumbrances.  But  to  say, 
tt  if  there  is  any  power  reserved  of  relaxing  the  fetters  for  any  special  given  purpose,  such  as 
provision  for  younger  children,  defined  and  limited  as  it  is  here,  (for  the  43d  section  in  that 
lie  strikes  against  the  whole  disposition  and  destination  of  the  property  under  the  deed  of 
ib^)  appears  to  me  to  be  an  unreasonable  conclusion  to  arrive  at.  It  was  candidly  admitted 
rMr.  Duncan,  that  the  determination  in  support  of  which  he  has  aigued  is  one  which  has 
nrer  yet  been  arrived  at,  although  there  are  numerous  instances,  in  which,  if  your  Lordships 
mid  now  for  the  first  time  so  decide,  the  point  might  arise,  and .  tailzies  which  exist  in  lat^ 
nthers,  under  the  Act  of  1685,  hitherto  unimpeached  by  the  operation  of  the  43d  section  of  the 
Btherfuurd  Act,  would  be  effectually  destroyed.  That  of  itself  seems  to  me  to  be  a  sufficient 
ason  why  one  should  be  very  careful  in  holding,  that,  if  there  be  any  remission  or  relaxation 
'  the  fetters  imposed  upon  an  estate  witj  regard  to  this  distinct  and  specific  purpose,  that 
rcomstance  should  not  lead  your  Lordships  to  come  to  the  conclusion,  that  the  whole  entail  of 
le  estate  is  destroyed. 

Now  the  particular  questions  which  are  raised  in  this  case  are  some  of  them  of  the  very 
inutest  description ;  and  I  prefer  resting  upon  the  broader  ground,  that  a  case  in  which  a 
"ovision  is  made  for  the  younger  children  in  the  way  in  which  it  has  been  here  made  is  not  a 
tse  to  which  the  43d  section  of  the  Rutherfiird  Act  has  any  application  at  all.  But  even  sup- 
Bing  it  had  any  aj^icatioOf  it  is  a  matter  for  serious  con^deration,  whether  the  argument  Mr. 
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Duncan  has  satisfied  your  Lordships,  that  this  is  ineflTectapoworincoiisistcBt  withthepnAilataiT 
clauses  against  charging  and  affecting  this  estate.  It  is  expressly  provided  in  the  instnimeBtjthatw 
creditor  shall  have  the  power  of  adjudication.  Of  course  one  agrees  at  once  vith  the  argmnot 
of  Mr.  Duncan,  that  you  cannot  give  a  man  a  charge,  and  say  that  he  shall  not  eierdse  aU  k 
remedies  for  that  charge,  but  there  is  no  more  difficulty  in  the  Scotch  law  any  more  than  ia  i 
English  law  in  providing,  in  the  instrument  by  which  you  are  supposed  to  raise  this  fund  foi  d 
benefit  of  younger  children,  security  for  the  payment  of  the  money  and  the  mode  of  paymeot,  I 
that  there  shall  never  be  execution  against  the  estate  on  the  part  of  the  credito:^  VoUntiam^ 
injuria,  and  as  regards  the  creditor  I  apprehend,  that  there  is  a  mode  in  which  he  shodd  da 
with  the  property,  in  order  that  his  security  may  be  realized  without  affecting  the  estate.  Bi 
further  tmin  that  it  is  said,  that  as  regards  Mr.  Mackenzie  at  least  there  is  no  provision  against  K 
raising  the  money  in  any  mode  in  which  he  thinks  fit,  because  when  you  come  to  the  pronnd 
as  regards  the  specific  power,  (there  being  a  general  provision  which  affects  undoubtedij-  IH 
Mackenxie  as  well  as  anybody  else  in  the  succession),  it  is  said,  that  none  of  the  hdn  of  oiW 
•haU  be  aUe  to  raise  this  particular  charge  by  way  of  charge  or  incumbrance,  and  socn,M 
the  words  "heirs  of  tailzie  "  would  not  include  Mr.  Mackenzie,  who  was  the  mi^nal  institiBe 
the  entail  I  think  that  the  Lord  Ordmary  has  dealt  with  that  question  in  a  satisfoctoiynuiMf! 
by  saying,  that  as  regards  the  first  taker  Mr.  Mackenzie  there  wanted  no  relaxatitn  at  aH  t» 
prevent  his  dealing  with  the  property  in  any  way  he  might  think  fit  during  his  lifetime  as  r^ankd 
the  rents  and  profits.  The  charge  is  only  to  be  effective  by  way  of  incumbrance  as  regaidstboK 
whom  the  person  in  possession  could  not  effectually  charge  under  the  restriction  imposed  upnfaiai 
by  the  deed  of  entail  As  against  them  it  would  no  doubt  be  necessary,  that  he  should  have  povcf 
and  authority,  if  the  money  is  to  be  raised  by  way  of  charge  as  against  their  interest  Biitlt 
charge  in  this  case,  as  your  Lordships  will  observe,  is  a  charge  entirely  for  the  benefit  faai|V 
children,  and  authorities  were  cited  in  the  case  of  the  respondent  which  seem  to  hold  in  the  ScM 
law  as  well  as  in  the  English  law,  that  the  position  and  status  of  younger  children  is  a  mattaMf ' 
to  be  ascertained  until  the  death  of  the  parent,  because  the  construction  in  Scotch  law  uii; 
English  law  is,  that  the  younger  child  is  a  child  unprovided  for  in  this  sense,  ttiat  thechild^j 
not  take  the  estate.  The  heir,  according  to  the  destination,  succeeds  to  the  estate  uoda  tlietuUlj 
and  the  younger  children  are  unprovided  for  at  the  death  of  the  person,  whether  be  is  the  inaiiq 
or  one  of  the  heirs  in  succession.  At  bis  death  it  is  ascertained  who  are  theyom^cUM 
who  are  unprovided  for,  so  that  leaving  the  matter  open  as  regards  Mr.  Mackenzie,  the  audMl 
it  would  not  be  a  fatal  objection  (if  it  could  at  all  prevail,  which  I  think  it  could  not)  as  ndi 
relaxation  not  having  been  made  in  his  case  in  such  a  manner  as  to  enable  him  to  cl^t^^ 
estate,  contrary  to  the  general  prohibitions  againt  disponing  and  charging  the  estate.  But  dm 
are  mere  matters  of  detail-  But  when  the  case  stands  upon  a  ground  of  such  importance  as  tt^ 
ease  does  stand  upon,  as  affecting  all  dispositions  of  Scotch  property  under  deeds  of  tailzie,  I  fofj 
much  prefer  resting  the  decision  upon  this  ground,  which  I  trust  will  be  your  Lordships'  o[wa%j 
that  the  43d  section  of  the  Ruthcrfurd  Act  dealing  with  invalid  and  ineffective  entails  does  iri 
include  the  case  of  a  provision  being  made  for  younger  children  in  the  mode  and  form  invbi 
it  is  here  made,  and  that  when  the  fetters  are  relaxed  to  that  extent,  and  for  that  purpose,  dcf 
are  not  so  relaxed  as  to  enable  the  estate  to  be  dealt  with  in  a  manner  contraiy  to  the  proriswj 
and  purpose  of  that  43d  section.  I  think  that  the  43d  section  is  intended  only  to  have  tbegcDOil 
view  I  have  attributed  to  it,  and  if  any  corroboration  is  wanted  of  that  view,  there  is  cotaidf 
something  remarkable  in  this,  that  one  section  (I  think  it  is  the  20th)  in  the  Rutherfurd  Actraf 
carefully  looks  at  provisions  being  made  for  younger  children,  and  even  actually  givKdjepo** 
of  disposing  of  the  fee  in  the  very  case  which  the  Lord  Ordinary  described  of  the  three  yeus^ra** 
only  in  that  form  and  not  accompanied  by  any  power  of  disposition.  It  would  be  a  very  s>^» 
thing  indeed  if  the  provisions  made  in  the  bulk  of  Scotch  settlements  for  younger  children,  ^in 
the  very  Act  we  are  now  considering,  the  Rutherfurd  Act,  recognizes  as  an  ol^ect  vofd^U" 
pursued  and  facilitated,  should  have  this  result,  that  by  some  un^reseen  effect  of  the  langioge* 
the  43d  section  the  whole  of  the  entail  should  be  destroyed  and  swept  away,  simply  becaiisetbo* 
is  this  particular  provision  made  for  a  particular  case. 

I  apprehend,  that  the  doctrine  would  be  similar,  and  similarly  applies  with  regard  to  any  sunibr 
limitations  of  excepted  portions  of  the  estate.  One  of  my  noble  and  learned  friends  pat  ^^9^ 
of  a  small  portion  of  feulng  or  building  ground.  It  would  be  very  singular  if  the  fetters  of  v 
entail  for  that  particular  purpose  were  to  have  the  effect  of  destroying  the  whole  of  the  limiBD* 
of  the  entail.  But  without  pursuing  that  argument  with  respect  to  other  supposahle  cases,  I IV" 
in  this  particular  case,  as  regards  the  provisions  for  the  younger  children,  it  would  be  atieiTOoe* 
construction  that  this  Act  should  have  that  enlarged  application  given  to  it  for  the  first  time.  «• 
it  is  sufficient  to  say,  therefore,  that  upon  that  ground,  and  for  that  reason,  the  decree  of  the  W 
Ordinary  was  perfectly  right.  If  that  be  so,  I  presume  that  the  course  now  to  be  talcoi  villDe<' 
recall  the  decision  of  the  Inner  House  in  all  respects  except  so  far  as  it  decrees  croeiistt»* 
paid,  and  to  affirm  the  decree  of  the  Lord  Ordinary,  and  to  give  to  the  respondent  the  a^f^ 
of  this  appeal 
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Lord  CHEUcsroiU). — My  Lords,  as  your  Lordships  have  arrived  at  the  conclusion,  that  this 
ppeal  may  be  satisfactorily  determined  upon  the  question  of  the  validity  of  Murdo  Mackenzie's 
Mail,  I  cannot  help  regretting,  that  we  have  not  tne  advantage  of  the  opinions  of  the  learned 
of  the  Court  of  Session  on  the  subject,  as  it  is  admitted  that  there  are  no  previous 
Khorities  to  guide  us,  but  that  the  case  is  one  of  the  first  impression  to  be  decided  upon  principle, 
bcKi  i^ich  the  judgment  of  those  familiarly  conversant  with  the  law  of  Scotch  entails  would  have 
ien  fffe-eminently  useful. 

rAlter  the  best  consideration  I  have  been  able  to  bestow  upon  the  subject,  and  notwithstanding 
b  very  able  arguments  of  Mr.  Duncan,  I  have  satisfied  myself,  that  thWe  is  no  ground  for 
■peaching  the  validity  of  the  entail. 

■  Before  thepassingof  the  Rutherfiird  Act,  atailziemade  under  the  Act  of  1685,  c.  22,  in  which  any 
ttbe  prohibitions  contained  in  it  were  not  fenced  by  prefer  irritant  and  resolutive  clauses,  was 
bd  only  as  to  that  prohibition,  and  effectual  for  the  rest  But  bv  the  43d  section  of  the  Rutherfurd 
ict(ii  and  12  VicL  c.  36),  wha%any  tailzie  shall  be  invalid  and  ineffectual  as  regards  any  one  of 
■eprohibitions  against  alienation  and  contraction  of  debt,  and  alteration  of  the  order  of  succession, 
k  vail  be  deemed  and  taken  to  be  invalid  and  ineffectual  as  regards  all  the  prohibitions. 

>  The  objection  made  to  the  present  tailzie  is,  that  it  contains  no  effectual  provision  against 
■fdening  the  estate  with  the  payment  of  debts.  The  tailzie  is  made  "  under  the  limitations 
Bd  restrictions,  that  it  shall  not  be  lawful  for  Hugh  Mackenzie  or  the  heirs  of  entail  to  sell,  dispone, 
ieoate,  burden,  dilapidate,  and  put  away  the  bnds,  or  to  contract  debts,  etc.,  or  any  ways  to 
lect  or  burden  the  same,"  under  this  exception,  that "  it  shall  be  lawful  for  them,  notwithstand- 
Ig  the  limitations  before  written,  to  provide  their  children  with  three  years'  free  rent  of  the  said 
tods  and  estate."  The  irritant  clause  provides,  that  if  Hugh  Mackenzie  or  the  heirs  of  tailzie  shall 
iKravene  any  of  the  conditions,  provisions,  or  limitations,  by  acting  contrary  to  them,  or  any  of 
Ifem,  excepting  as  is  above  excepted,  the  person  so  contravening  shall  forfeit  all  right,  title,  and 
■crest  to  the  foresaid  lands  and  estates. 

I  It  was  argued  on  behalf  of  the  appellant,  that  the  effect  of  the  exception  of  the  provision  for 
kuger  children  was  to  enable  Hugh  Mackenzie  or  the  heirs  of  tailzie  to  burden  the  lands  and 
Itate.  This,  it  was  contended,  was  shewn  by  the  clause  declaring,  that  where  such  power  has 
lien  exercised  it  shall  not  be  lawfiil,  or  in  the  power  of  any  subsequent  heir  of  tailzie,  to  burden 

■  lands  and  estate  with  new  provisions  tmtil  the  former  provisions  are  satisfied  and  paid,  and 
t  the  following  words,  "  that  uie  lands  and  estate  shall  at  no  time  be  burdened  with  provisions 
lyonnger  children  to  the  extoit  of  more  than  three  years'  free  rent  thereof."  The  words,  "  three 
*«'  free  rent,"*  it  was  said,  merely  limited  the  quantity  of  the  burden.  It  was  therefore  insisted, 
pat  the  irritant  clause  referring  to  the  above  exception  rendered  it  imperfect,  and  that  there  was 

II  fence  against  the  burdening  of  the  estate,  and  consequently  the  whole  entail  was  invalid. 

>  I  certainly  am  disposed  to  think  with  the  Lord  Ordinary,  that  the  fair  construction  of  the 
MoqKion  is,  that  it  merely  confers  a  power  on  the  institute  and  heirs  of  entail  to  grant  provisions 
f  three  years'  rent  to  those  of  his  children  who  should  occupy  the  position  of  younger  children  at 
he  time  of  his  death.  I  agree  that  the  established  rule  in  construing  entails  is  in  cases  of  doubt 
kadopt  that  consuuction  which  will  release  the  estate  from  the  fetters,  but  that  rule  does  not 

to  me  to  be  applicable  here.  This  is  not  a  question  as  to  the  meaning  of  the  fencing 
of  the  entail,  but  as  to  the  extent  of  an  exception  out  of  the  limitations  and  restrictions 
■posed  upon  the  institute  and  the  heirs  of  entail,  and  the  consequent  reference  to  this  exception 
i  the  irritant  clause.  Now  the  exception  is  to  provide  the  younger  children  with  three  years'  free 
eat  (tf  the  lands  and  estate.  This  is  an  ordinary  provision  for  younger  children  in  deeds  of 
■taiL  And  the  following  words  against  burdening  the  lands  with  further  provisions  till  the  former 
■et  are  laid  ought  in  my  opinion,  although  inaccurately  expressed,  to  be  constnied  as 
nhibiting  any  further  provisitms  being  made  of  the  rents  till  mose  for  the  three  years  have  been 
atisfied.  And  I  put  the  same  construction  upon  the  words,  "so  that  the  lands  and  estate  shall 
t  DO  time  be  burdened  with  provisions  to  younger  children  to  the  extent  of  more  than  three 
tais'  free  rent "  —which  may  mean,  and  I  think  ought  to  be  constnied  to  mean,  that  there  shall  be 
K)  obligation  to  provide  free  rents  of  the  lands  and  estate  beyond  three  years. 
I  am  a  good  deal  influenced  in  my  view  of  this  provision  for  younger  children  from  its  following  a 
iKiiction  upon  any  ways  affecting  or  burdening  the  estate,  and  being  followed  by  a  clause  that 
'no  adjudication  or  other  legal  execution  shall  lie  or  be  competent  against  the  fee  or  property  of 
he  lands  and  estate,  or  any  part  thereof,  for  payment  of  such  provisions  to  younger  children." 
low  if  the  provisions  to  the  younger  children  were  a  burden  upon  the  estate,  this  exemption  of 
he  lands  and  estate  from  execution  for  payment  of  the  provisions  would  be  utterly  void  ;  and 
herefore  it  appears  to  me,  that  the  intention  of  the  parties  as  to  the  nature  of  these  provisions, 
cii^  clearly  expressed  originally,  it  ought  not  to  be  affected  by  any  inaccurate  description  in 
•fcrence  to  the  provisions  afterwards. 
Bat  assuming  that  the  proper  construction  of  the  provisions  for  younger  children  extends 
t  not  merely  to  the  rents,  but  to  the  estate  itself,  then  the  effect  of  it  will  be,  that  the  estate*  to  the 
stent  of  tlds  pnnrision,  may  be  altogether  removed  and  withdrawn  from  the  prohilHtums  of  the 
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entail.  Conse(^uently  the  exception  out  of  the  irritant  clause  in  no  -way  disables  it,  and  rcnden 
it  invalid  and  inefiectual  as  regards  the  prohibitions  against  burdening  the  estate  but  meaij 
expresses  that  it  shall  not  extend  to  the  ponion  of  the  estate  which  would  Uuis  be  viiiidnwD  bm 

the  entail. 

The  conclusion  at  which  I  have  arrived  is,  that  the  provision  for  younger  children  diber  if 
coniined  to  the  rents  of  the  estate,  and  therefore  is  not  a  burden  ufioit  the  estate,  and  coQseqDcsd) 
does  not  offend  against  the  fM'ohibitory  clause,  or  that,  if  it  is  to  be  regarded  as  giving  a  porcrli 
make  a  disposition  of  the  estate  itself  for  the  provisions  for  younger  children,  the  irritant  diM 
excepts  it  as  not  within  its  province,  that  clause  beiAg  a  perfect  frace  against  a  ^^poatioD  cf  thi 
rest  of  the  estate.    Qfidcumgue  vid,  therefore,  it  appears  to  me  that  the  entail  is  valid. 

I  think  that  the  appeal  should  be  disposed  of  as  proposed  Xxf  my  noble  and  kanted  friend. 

Lord  Westbury.— My  Lords,  in  the  court  bdow  th«e  were  two  issues.  On^  that  tbis 
an  imperfect,  and  therefore  an  invalid,  deed  of  tailzie,  the  other  that,  the  deed  of  taihie  bdi^  mnH 
the  estate  passed  under  the  residuary  gift  contained  in  the  trust  settlement  of  Mr.  Hugh  MackcBiif, 
and  that  that  residuary  gift  was  of  sufficient  power  to  evacuate  the  destination  cootained  in 
deed  of  tailzie.  Now  if  the  first  issue  be  found  in  favour  of  the  claimant,  the  seccmd  issue  does 
not  arise.  And  the  more  natural  course,  therefore,  is  to  Consider*  the  first  issue.  I  thoa^  di^ 
ingenuity  had  been  exhaustedinraisingquestionsupon  the  Actof  1685,  but  that  does  notaj^Karto 
be  the  case,  and  it  probably  never  will  be  the  case.  And  accordingly  we  have  now  an  atteeipt  to 
impeach  a  tailzie  on  the  ground  of  its  being  imperfect,  although,  with  regard  to  the  estatt,sofar 
as  it  is  left  within  the  operation  of  the  fettering  clauses,  there  is  no  attempt  to  contend,  that  anf 
portion  of  the  fettering  clauses  is  invalid  or  ineffectual,  as  a  proper  fetter  in  the  deed  of  dutne. 

The  attempt  that  has  been  made  here  is,  that  the  appellant  seeks  to  avail  himself  the 
exception  in  the  deed  of  tailzie,  of  making  a  modified  provision  for  younger  childrea  Hesq^ 
that  that  exception  relaxes  the  fettering  cUuse  so  far  as  to  admit  of  the  estate  being  deak  to 
a  limited  extent,  and  that  therefore  that  exception  prevents  the  operation  of  the  deed  as  a  eoopkie 
deed  of  tailzie ;  and  tlien  he  contended,  that  a  deed  of  tailzie  which  is  an  impof  ect  deed  of 
in  th^  sense  is  a  deed  tubie  falling  within  the  opwation  of  tlie  43d  section  of  the  Rn&eim 
Act 

Now  the  43d  section  of  the  Rutherfurd  Act  is  limited  entirely  and  expressly  to  all  cases  iboe 
some  of  the  fetters  are  imperfect,  in  consequence  of  a  defect  either  in  the  original  deed  of^^ 
or  in  the  investiture  following  thereon.  It  says,  "  where  any  tailzie  shall  not  be  valid  and  efiiKtH 
in  terms  of  the  said  recited  Act  of  the  Scottish  Parliament,  passed  in  the  year  16S5,  in  repaid  to 
the  prohibitions  against  alienation  and  contraction  of  debt,  and  so  forth.  Now  1  do  not  bM 
to  say,  that  if  there  be  an  exception,  enabling  you  to  burden  or  dispone  the  estate  by  rirtoe  of 
exception,  so  as  to  withdraw  from  the  fetters  a  portion  of  the  principal  of  the  estate,  there  mi^ 
not  be  some  validity  in  the  argument,  or  at  all  events  some  reason  tor  considering  it  wdl,  be^ 
you  came  to  the  conclusion,  that  such  general  provisions  might  be  inserted  in  the  deed  of  taibit 
But  that  is  not  the  case  here.  The  exception  here  making  the  estate  liable  to  a  paitkularcbaist 
limits  the  amount  of  the  charge,  and  is  so  carefully  worded,  that  it  does  not  open  the  doer » 
charging  the  principal  of  the  estate,  or  disponing  orahenating  any  portion  of  theimDcipalofoe 
estate,  but  the  remedy  for  the  sums  which  the  heir  of  taillie  is  enabled  to  raise  for  younger  chflia 
is  to  be  sought  only  in  the  ordinary  remedy  as  against  the  rents  and  profits  ftf  the  estate  jw- 
cordingly,  the  exception  is  guarded  by  a  due  set  of  restrictions,  first,  that  no  advantage  du" 
taken  of  it  to  subject  the  estate  to  any  adjudication ;  neither  shall  fadvant^  be  taken  of  it  is 
enable  the  heir  of  tailzie  to  dispone  or  sell  any  part  of  the  estate.  Consequoitly  die  "^^^ 
remedy  of  a  mortgagee,  or  of  a  bond  creditor,  or  or  a  judgment  creditor,  or  <tf  an  alienee,  is  eotner 
taken  away.  The  only  thing  that  is  given  is  the  power  to  raise  three  years'  rents  out  of  the  m» 
of  the  estate.  Therefore  it  is  impossible  to  say,  that  the  exception  can  be  made  the  nieuis « 
withdrawing  any  portion  of  the  principal  of  the  estate  from  the  fetters  of  the  deed  of  tailae. 

Well,  now,  is  there  any  objection  to  this  ?   It  has  been  done  in  hundreds  of  tailzies.  It  en** 
at  this  present  moment  in,  I  dare  say,  a  very  great  number  of  deeds  of  tailzie,  and  if  it 
possible  now  at  this  time  of  day  to  open  the  door  to  another  doubt  upon  the  'effectual  opOTDf* 
of  the  Act  of  1685,  we  should  unsettle  an  enormous  number  of  titles  by  reason  of  <w°''^^ 
ing  a  doubt  which  has  not  been  thought  of  up  to  the  present  moment.    For  it  was 
admitted  by  the  counsel  for  the  appellant,  that  they  could  cite  no  case  nor  even  a  dictum  to  tht 
effect  of  warranting  the  general  proposition,  that  a  limited  provision  for  younger  chSdm*' 
guarded  that  it  cannot  be  made  a  means  of  destroying  the  effect  of  any  one  of  the 
clauses,  would  be  an  objectiMi  to  the  validity  of  the  entail  under  the  Statute.    Your  LorawP 
will  observe  that  it  is  not  a  faculty.   It  is  an  exception.   It  is  a  provision  undoing  the  ^^^'^ 
a  certain  extent,  and  the  limit^ns  upon  the  use  of  the  power  are  part  of  the  eiceptia)  i>*^ 

The  fetters  are  relaxed  and  fall  off  from  so  much  of  the  esute  as  will  enable  you  to  wk  f" 
amount  of  the  three  years'  rent,  and  to  raise  it  in  a  manner  which  shall  not  admit  of  adjodie^ 
or  of  alienations  or  of  mortgage  of  any  part  of  the  principaL  It  is  imposuble  to  bokl,  tbit  Bv 
has  the  efiect  ctf  withdrawing  any  part  of  the  principal  of  the  estate  frcmi  tlw  fetters  of  tbeoV^ 
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^taib  are  made  and  have  been  made  for  centuries  with  provisions  for  limited  purposes 
ebxing  the  fetters  in  a  certain  definite  and  restricted  manner  in  order  to  accomplish  those 
«poses,  as  in  the  case  of  granting  feus  of  small  plots  of  land  for  building  purposes,  but  these 
rovisions  are  quite  consistent  with  the  maintenance  of  the  entails. 

It  was  objected,  that  the  fencing  clauses  which  accompany  the  exception  itself  were  bad, 
Rcaose  they  did  not  apply  to  the  institute.  It  is  quite  clear  that  they  could  not  apply  to  the 
btitut^  for  the  provision  or  exception  onljr  becomes  available  in  the  case  of  the  institute  at  the 
puh  (tf  the  insutute,  when  the  objects  entitled  to  the  benefit  of  the  exception  can  for  the  &nt 
IK  be  ascotained. 

There  were  two  or  three  other  objections  which  I  think  were  not  much  relied  upon  here,  but 
lUch  appear  to  have  been  taken  before  the  Lord  Ordinary :  one  was  as  to  whether  the  words 
{acts  ana  deeds"  extended  to  prohibit  alienation,  and  so  forth.  Those  points  I  think  are  haitUy 
llrdiy  tit  the  attention  they  seem  to  have  been  regarded  with  by  the  Lord  Ordinary,  and  here 
[ttink  they  were  very  rightly  not  insisted  upon. 

I  What  then  is  the  result  ?  It  is  unquestionable  that  this  deed  of  tailzie  contains  everything 
Ikkb  the  Statute  requires.  It  contains,  with  regard  to  the  whole  corpus  of  the  estate,  completely 
^  and  effectual  fettering  clauses.  It  relaxes  those  clauses  only  to  the  extent  of  three  years' 
|Bt  to  be  received  and  recovered  as  rent,  and  that  for  a  purpose  which  was  consistent  with  the 
iject  of  the  settlement  We  should  do  very  great  mischief  if  we  encouraged  ingenuity  further 
pinit  has  hitherto  been  encouraged  in  discovering  doubts  as  to  the  operation  of  the  Rutherfurd 
kt  The  Statute  requires,  that  which  I  have  stated  to  your  Lordships,  and  we  have  it  here. 
■  tills  case  the  fetters  of  the  entail  are  relaxed  for  a  purpose  which  is  usually  provided  for  in  all 
jllilemems,  and  which  will  certainly  be  found  in  a  great  majority  of  the  settlements  constructed 
Ncr  the  Acts  of  1685. 

i  I  think  therefore  that  this  attempt  K>  impugn  this  tailzie  has  failed  in  every  respect   There  is 
liocdour  oi  it  either  in  the  language  of  the  Statute  or  in  the  language  of  the  deed  criF  tailzie. 
[Nor  is  there  any  support  for  it  to  be  derived  from  authority,  nor  even  from  what  are  called  in 
■otland  (with  very  gr^t  comprehensiveness  of  name)  text  writers.  And  I  think  your  Lordships 
pD  feel  considerable  satisfaction  in  discouraging  attempts  of  this  kind  by  dismissing  the  appeal 
idwroughly  unfounded,  and  by  dismissing  it  with  costs.    But  in  doing  so  we  must  provide  for 
t  peculiar  mode  in  wliich  the  case  has  been  disposed  of  in  the  Court  below.   The  Lord 
gdinary  pronounced  for  the  validity  of  the  entaiL    It  went  to  the  Inner  House,  and  the  Inner 
nise  recalled  the  Lord  Ordinary's  interlocutor,  not  because  it  was  wron^  but  because  they 
Doght  it  preferable,  that  the  judgment  should  be  upon  the  second  issue  instead  of  the  first.  I 
hmit  to  your  Lordships  that  we  must  recall  that  interlocutor,  because  that  interlocutor  recalls 
e  interlocutor  of  the  Lwd  Ordinary,  and  therefore  I  should  propose  to  your  Lordships  to  make 
mt  order  in  this  form  :  "  Recall  the  interlocutor  of  the  Inner  House,  save  so  far  as  it  finds  the 
pnoear  liable  to  the  expenses ;  and  affirm  the  interlocutor  of  the  Lord  Ordinary,  and  direct  that 
k  respondent's  costs  in  this  appeal  be  borne  and  paid  by  the  appellants." 
I  Mr.  Duncan.— ^'jM  your  Lordships  allow  me  respectfully  to  [wmt  out^  that  the  interlocutor  of 
k  Lord  Ordinary,  wmch  your  Lordships  propose  to  set  up,  really  decides  the  question  of  the 
Moveyance,  which  I  understand  your  Lordships  do  not  mtend  to  pronounce  any  opinion  upon, 
because  you  will  find  at  page  34,  "The  Lord  Ordinary  repels  the  pleas  in  Uw  for  the  pursuers, 
fnoilzies  the  defender  from  the  whole  couclusions  <^  the  summons,  and  decerns."  Now  the  last 
jfka.  in  law  for  the  pursuers  was  that  which  related  to  the  disposition  of  conveyance.   And  I 
■mid  humbly  suggest,  that  it  should  be,  "  repeb  the  first  six  pleas  m  law  fat  the  pursuers,  and 
b  respect  thereof  assoilzies  the  defendant." 

Lord  Westburv.— We  could  not  do  that ;  we  must  exhaust  the  whole  action.  I  see  no 
abjection  to  the  form  of  the  order  which  has  been  proposed. 

Interlocutor  of  the  First  Division  of  the  Court  of  Session  of  the  19/A  of  July  1870  recalled,  except 
to  far  as  to  direct  the  payment  of  expenses  by  the  pursuers.  Interlocutor  of  the  Lord  Ordinary 
•f  the  -jth  of  July  1870  affirmed^  appellants  to  pay  the  respondent  the  costs  of  the  appetU. 

Appellants  Agents,  Murray,  Beith,  and  Murray,  W.S. ;  John  Graham,  Westminster.  

Mt^ondemfs  AgentSt  Skene  and  Peacock,  W.S. ;  Loch  and  Maclaurln,  Westminster. 


1992  REPORTS  OF  SCOTCH  APPEALS. 


FEBRUARY  2i,  1872. 

William  Harvey,  AppeOant,  v.  Arthur  Farquhar,  W.S.,  and  Othec 
Respondents. 

Divorce  for  adultery — Forfeiture  by  party  of  donatio  propter  nuptias — Act  1573,  c  53. 
Held  (affirming  judgment),  That  on  divorce /or  adulttryth^effhidimg  spouse  "^feitiia  At  tAK 

all  benefit  from  the  funds  included  in  the  marriage  coMfyraett  in^idimg  that  pari  ^  At fiiA 

contributed  by  such  pending  party.^ 

This  was  an  appeal  against  a  judgment  of  the  Second  Division  of  the  Court  of  Sesaot  as  ft 
the  forfeiture  by  a  husband  of  his  rights  under  a  marriage  settlement  by  reason  of  adulcc?.  \4 
1842  the  appellant  married  Miss  Rachel  Hunter,  the  eldest  daughter  of  William  Cbunbenl 
Hunter  of  Tillery  and  Auchiries,  Esq.,  and  her  father  was  a  party  to  a  marriage  contract  ewcrtrf 
before  marriage.  By  this  contract  the  appellant  bound  himself  to  pay  to  his  marriage  tnislte3| 
of  whom  the  respondent  is  the  surviving  trustee,  and  assigned  to  the  trustees,  in  security  thciea^ 
all  his  right  under  his  father's  trust  disposition.  On  the  other  hand,  Miss  Hunter,  «idi  kf 
father's  consent,  assigned  a  bond  of  provision,  executed  by  her  father  over  his  entailed estaq 
and  the  interest  she  had  in  a  mortgage  for  /4000,  conditioned  to  be  executed  by  herfatfaerM 
his  unentailed  estate  in  favotir  of  his  children.  The  object  of  these  assignations  was,  tlot  A 
sums  of  money  filling  under  the  trust  were  to  be  held  by  the  trustees  exclusive  of  the  hosbair 
jus  mariii  and  right  of  administration,  and  were  not  to  be  liable  for  his  debts  or  deeds,  crtt 
legal  diligence  of  his  creditors.  The  funds  were  to  be  invested  on  secority  during  the  joint  fin 
of  husl»nd  and  wife.  The  trustees,  after  deducting  necessary  expenses,  were  to  pay  tneamMi 
proceeds  to  the  husband  for  the  maintenance  and  support  of  himself  and  his  spouse  and  bod] 
It  was  also  provided,  that  on  the  dissolution  of  the  marriage  by  the  death  of  either  of  tbt  com 
tracting  parties,  in  £he  event  of  there  being  issue  of  the  marriage  alive  at  the  time,  theannri 
proceeds  were  to  be  paid  to  the  survivor,  and  on  his  or  her  death  the  principal  stun  vas  to  h 
divided  equally  among  the  children  at  majority.  There  was  in  the  marriage  contract  no  dischag 
on  the  part  of  Miss  Hunter  of  the  provisions  settled  upon  her  by  the  marriage  contract  of  ba 
parents.    The  trustees  of  the  marriage  contract  had  all  died  or  resigned  except  the  respondeoL 

In  1844,  by  way  of  implementing  his  obligation,  the  husband  granted  to  his  marriage  tnistefl 
a  heritable  bond  for  £afxso  over  his  estate  of  Monecbt  in  Aberdeenshire. 

The  husband  (the  appellant)  alleged,  that  he  never  could  get  from  the  trustees  any  satisfutor]^ 
account  of  what  sums  of  money  they  had  received  under  the  assignations  of  the  wife's  prcfotf 
There  were  three  children.of  the  marriage,  of  whom  one  only  survived,  namely,  a  dutghter.  nxf 
married.  1 

In  January  1848  the  appellant's  wife  raised  an  action  of  divorce  for  adultery,  and  obtaiDeflM 
decree  in  absence  against  him,  as  he  was  then  in  Caaada,  with  a  view  to  settle  there.  TbevarfJ 
of  pecuniary  means  prevented  the  appellant  instituting  an  action  of  reduction  till  May  \%%  M  \ 
the  action  was  then  dismissed,  on  the  ground,  that  a  year  and  day  had  elapsed  since  the  date  v 
the  decree,  and  the  same  want  of  funds  prevented  his  appealing  to  the  House  of  Lords.  Dovn 
to  the  year  1847  the  appellant  received  from  the  trustees  the  annual  proceeds  of  the  tnst  fimd^ 
but  they  had  refused  to  make  any  payment  to  him  since.  In  1850  the  appellant,a5adniinistnlor 
for  his  infant  children,  raised  an  action  of  count  and  reckoning  against  the  marriage  tnBteei,bot 
for  part  of  the  expense  the  trustees,  in  the  course  of  the  action,  obtained  warrant  to  incarcmie 
him,  and  he  was  compelled  to  execute  a  disposition  omnium  bonorum  in  favotu*  of  John  Ligoi- 
wood,  advocate  in  Aberdeen,  as  trustee  for  his  creditors,  whereby  his  interest  under  bis  main^ 
settlement  purported  to  be  conveyed.  As,  however,  Mr.  Ligertwood  would  not  appear  in  4e 
action,  it  was,  in  the  absence  of  the  appellant,  dismissed.  The  appellant  having  thus  been  Mr 
twenty  three  years  deprived  of  any  benefit  from  the  marriage  contract  even  as  to  his  ovn  p^V^ 
and  the  trustees  having  contended,  that  he  had  forfeited  all  benefit  by  his  divorce,  be  raiw  "' 
present  action  against  his  trustee  fw  a  count  and  reckoning,  concluding  fcnr  payment  of  AeliaB 
to  which  he  was  entitled,  namely,  jf;}5oo  and  interesL  . 

The  respondent,  in  his  defimce,  said,  that  after  the  divorce  in  1847  the  wife's  trustees taw»| 
opinion  of^ counsel  and  were  advised  that  the  decree  of  divorce  had  the  same  efiect  on  tbe*"^ 

^  See  pevious  report  8  Macph.  971 ;  42  S&  Jur.  554.     S.  C.  L.  R.  2  Sc  Ap.  192;  lolbQik- 
H.  L.  36 ;  44  Sc.  Jur.  303. 
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as  bis  natural  death  would  have  had.  Accordingly,  the  trustees  had  ever  since  paid  the 
iterest  of  the  sums  of  j^40oo  and  £1750  to  the  wife,  who  had  since  married  Mr.  Jopp,  wine 
erchant  in  Aberdeen. 

In  bis  pleas  in  law  the  appellant  contended,  that  the  decree  of  divorce  had  not  the  effect  of 
qriving  him  of  his  own  share  of  the  property  settled  by  the  marriage  contract,  while  the  - 
»ondent  contended  the  contrary.  The  Second  Division  ultimately,  after  ordering  the  appellant 
» find  seciirit^r  for  costs,  assoilzied  the  defender,  the  now  respondent  The  husband  now  appealed 
om  that  dKiisioD. 

ine  Solicitor  Gaural  (Jessell),  AndersoH  Q.C,  and  ^.  T.  Anderson,  for  the  appellant— i. 
Ik  Court  below  was  wrong  in  dismissing  the  action  without  allowing  a  proof  or  inqniry,  or 
incting  the  defender  to  produce  the  accounts.   The  appellant  had  a  clear  interest  to  sue,  for 

I  the  event  of  his  surviving  his  wife>  his  rights  would  revive — Macalister  v.  Macalisier,  26  Sc. 
V.  597.  .3.  The  Court  was  wrong  in  holding,  that  a  husband  divorced  for  adultery  forfeits  all 

II  own  property  settled  by  the  marriage  contract.  This  doctrine  was  founded  on  error,  and  arose 
on  a  wrong  construction  of  the  Statute  1 573,  c.  55,  as  to  desertion.  Before  the  Reformation 
lerewas  no  divorce  a  vin^/<^  at  all.  The  Statute  I55i,-c.  20,  punished  notour  adultery  with 
icheat  of  moveables,  and  simple  adultery  with  arbitrary  punishment ;  but  there  was  no  forfeiture 
C  rights  by  the  offending  party  to  the  other  married  party.  There  was  no  ^bsequent  Statute 
luch  imposed  additional  penalties  upon  divorce  for  adultery,  for  notour  adultery  was  a  capital 
ience.  The  Statute  1573,  c.  55,  deals  solelywith  desertion  and  its  effects.  Nevertheless, Stair 
.  4, 20),  without  any  reason  stated  by  him,  assumed,  that  that  Statute  extended  to  divorce  for 
doltery.  The  words  in  Stair  are  probably  a  printer's  error.  Bnt  Bankton  (L  5, 134)  followed 
Imr.  Erskine  says  Stair  and  Bankton  proceeded  upon  analogy ;  but  that  was  no  reason  for 
Itaining  the  words  of  a  Statute.  Erskine  states  elsewhere  (Pr.  i.  6,  25)  that  the  case  of  Jitstict 
\  Murray,  M.  334,  shewed,  that  the  husband  who  had  been  guilty  of  adultery  did  not  forfeit  the 
^dier.  There  were  later  cases  of  Thorn  v.  Thorn,  14  D.  861  ;  Macalister  v.  Macalister,  26  Sc. 
at  597 ;  jfohnston  BeaUie  v.  Johnstone,  5  Macph.  3^!;  6  Macpb.  333.  But  as  to  these  cases, 
|R&  if  they  contain  doctrine  adverse  to  the  appellant,  that  doctrine  has  never  yet  been  reviewed 
C  ^proved  by  this  House,  and  they  ought  to  be  overruled,  because  no  series  of  decisions  can 
gend  an  Act  of  Parliament  beyond  its  plain  meaning.  Even  if  the  consequence  of  divorce  for 
iUtery  was  foifeiture  of  the  husband's  contribution  to  the  marriage  settlement,  still  the  terms 
{that  contract  here  excluded  that  consequence.    3.  The  Court  also  was  wrong  in  calling  on  the 

Et  to  find  security  for  costs,  because  the  dispositio  omnium  bonorum  which  he  had  executed 
without  resources,  and  his  trustee  would  not  proceed  in  his  name,  and  the  order  of  the 
as  oppressive. 

I  The  Lord  Advocate  (Young),  and  ^iV  R.  Palmer  Q.C,  for  the  respondents. — The  doctrine  of 
k  Court  below  was  correct  as  regards  forfeiture,  by  reason  of  adultery,  of  property  settled  on 
be  marriage.  All  the  institutional  writers  so  lay  down  the  law ;  and  Stair,  Bankton,  Erskine, 
Kkimes,  and  Bell,  agree  on  the  subject-  Thov  was  no  foundation  far  the  notion,  that  the  doctrine 
■flfie  frcnn  any  misprint  in  Stair,  for  the  MS.  in  nine  editions  has  been  examined  and  shews  no 
kiQirint.  The  doctrine  was  founded  on  the  common  law  antecedent  to  the  Sutute  referred  to, 
■r  thoogh  a  divorce  a  vinculo  was  unknown,  a  divorce  a  mensd  et  thoro  could  always  be  obtained, 
md  the  efTect  cl  that  (Uvorce  was  forfeiture  of  marriage  portions.  The  cases  referred  to  by  the 
uipdlant  have  proceeded  on  this  being  established  law.  In  one  case,  Greenhill  v.  Aitkin,  1  Sh. 
^  435,  this  House  recognized  the  doctrine.  It  was  thus  too  late  to  overrule  a  doctrine  so  long 
lOed  on,  even  if  it  originated  in  mistake. 

Anderson  replied. — There  was  no  common  law  on  the  subject  before  the  Reformation,  and  no 
tnthMity  to  shew,  that  before  that  time  there  was  any  forfeiture  of  the  party's  property  by  reason 
)f  adnkery.  If  there  was  ambigui^  in  the  Statute  1573,  usage  roignt  be  admissible  to  give  a 
Muiiiig  to  it ;  but  if  the  Statute  Is  clear  it  is  not  admissible  to  give  a  different  construction. 

Cur.  adv.  vult. 

Lord  Chancellor  Hatherley. — My  Lords,  in  this  case  the  appellant,  Mr.  Harvey,  seeks 
It  your  Lordships'  hands  the  reversal  of  certain  interlocutors  which  have  been  pronounced  by 
£he  Lord  Ordinary  and  the  Court  of  Session  in  Scotland,  with  reforence  to  his  right  to  certain 
fawk  which  were  settled  by  a  contract  which  he  made  apMi  his  marriage  with  his  wi^  a  lady  of 
tibe  name  cX.  Hunter. 

The  marriage  appears  to  have  been  an  unhapinr  fme,  inasmach  as  not  very  long  after  it  had 
been  contracted  it  was  dissolved  by  a  sentence  or  divorce  pronoonced  in  the  proper  Court  on 
Kcount  of  Mr.  Harvey's  adultety.  It  is  said,  that  the  sentence  was  pronounced  in  his  absence, 
bnt  whatever  may  have  been  ttie  form  in  which  the  proceedings  were  taken,  no  steps  have  ever 
been  taken  to  set  aside  that  sentence;  and  for  nearly  twenty  years  this  divorce  has  continued  in 
fill!  effect 

The  questi(Hi  that  is  brought  before  your  Lordships  for  consideration  is  as  to  the  effect  of  that 
divorce  upon  the  interest'  whidi  Mr.  Harvey  would,  except  for  the  divorce,  be  entitled  to  under 
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and  by  virtue  of  the  marriage  contract    The  marriage  contract  provided  funds  derived  bm  tn 
sources,  partly  derived  from  Mr.  Harvey,  the  intended  husband,  and  partly  derived  hua  iia 
intended  wife' s  property.  It  is  not  very  material  what  the  proportion  of  their  several  oMliibatiaH 
was  ;  they  appear  to  luve  been  about  ^^4000  on  the  part  of  the  husband,  and  jfiyooortbee-: 
abouts  on  the  part  of  the  wife,  besides  certain  other  provisions  made  by  a  bcmd.  No*  thetj 
particular  funds  in  question  in  this  case  before  your  Lordships  were  vested  in  trustees,  and  Ae! 
trustees  were  directed  to  invest  them,  firom  time  to  time,  in  the  manner  described  in  the  contncl: 
of  marriage,  and  after  they  had  been  so  invested  they  were  directed  to  be  dealt  widi  is  At; 
following  manner : — "J^irst,  that  the  sums  of  mraey  and  others  ^ling  undo"  this  trust  shall  be ! 
held  by  the  said  trustees  exclusive  <^  the  yitf  Mon'A'OT  right  of  administration  of  the  sa^WilEia; 
Harvey,  which  he  thereby  for  ever  renounces,  and  shall  not  be  subject  or  tiable  to  bis  debts  m ; 
deed9,or  the  legal  diligence  of  his  creditors."  Sgcffndfy,the  direction  was  a  trust  to  bvest;  alj 
thirdly,,  the  direction  was  that  the  income  was  to  be  paid  to  the  husband  for  the  maintenance  tf! 
himself  and  his  wife,  and  any  children  of  the  marriage.  TbR  fourth  direction  was,  that  tbeincoae 
was  to  be  paid,  in  case  there  were  any  children,  to  the  survivor  of  the  husband  and  wife,  and  if 
there  were  no  children,  there  was  a  furttwr  disposition,  which  it  is  not  necessary  for  me  to  motion, 
because  in  the  events  which  have  happened  there  is  a  child  existing  at  this  present  nioineat,and 
the  limitations  over  would  make  no  difTerence  with  re^tfd  to  the  matter  which  we  are  Bovolkd 
upon  to  decide. 

What  has  been  decided  in  the  Court  below  is  this,  that  in  consequence  of  this  divorce  ft  Mr. 
Harvey  for  adultery,  he  being  the  offending  spouse,  all  his  interest  in  the  property  disposal  tf 
by  this  contract  of  marriage  at  once  ceases,  just  as  if  he  were  actually  dead,  and  that  the  rir's 
rights  are  immediately  brought  into  operation  in  the  same  manner  as  if  the  offending  spoosehid 
predeceased  her. 

That  principle  appears  to  have  been  one  which  has  been  settled  by  authority  in  Scodandfor 
between  two  and  three  hundred  years.  But  it  is  said,  that  dw  point  has  never  been  binisk 
before  the  consideration  of  your  Lordships'  House,  and  that  thmfore,  whatever  may  be  de 
opinion  of  the  Judges  in  Scotland,  bound  as  of  course  they  would  be  by  so  long  a  series  of  dedsDU 
as  has  undoubtedly  taken  place,  it  is  competent  for  your  Lordships  to  review  those  decisiao5,aal 
to  see  if  they  rest  upon  a  sound  and  sure  basis,  and  particularly  to  examine  whether  tbcf  \sat 
not  arisen  from  an  error  which  commenced  at  a  very  considerable  distance  of  time  back  (bowntr 
long  it  may  be,)  which,  being  demonstrated,  as  the  appellant  undertook  to  demonstrate  it,  to  be 
an  error,  ought  now  to  be  corrected  and  set  right  by  a  contrary  course  of  decision,  in  vhidid|e 
Judges  in  future  would  be  guided  by  the  opinion  which  your  Lordships  should  come  to  in  tbs  ' 
particular  case. 

Now  the  case  seems  to  stand  thus :  As  long  ago  as  1573,  that  is  nearly  300  years  from  this 
time,  a  Statute  was  passed  in  Scotland  with  reference  to  desertion  by  a  husband  of  his  wif&  Thtf 
Statute  was  framed  in  a  somewhat  singular  manner.  Proceedings  were  to  be  taken  to  e^blt^ 
the  fact  of  wilful  desertion,  desertion  after  remonstrance,  the  party  being  summoned  in  tbepraftf 
way  before  a  Court  sufficiently  constituted  for  that  purpose,  and  it  was  to  be  ascertained  vheAtr 
he  persisted  obstinately  in  the  act  of  desertion ;  if  so,  a  course  was  taken  for  his  exconununicaliat 
ana  a  course  was  then  taken  for  bis  divorce ;  and  a  forfeiture  was  declared  by  the  Siatrie 
undoubtedly  of  all  the  goods  and  provisions  made  in  respect  and  in  consideratitm  of  the  mani^ei 
whether  made  from  the  property  of  the  wife  or  of  the  husband.  There  was  some  little  ceaied 
and  discussion  at  your  LordshipB'  bar  as  to  the  latter,  but  I  ^ink  the  Statute  plainly  tntiinates 
that  all  the  provisions  made  in  respect  of  and  in  resard  to  the  maniage,  including  the  inorisiou 
made  by  the  husband,  were  to  be  forfeited  as  if  the  husband  were  dead,  as  the  Jodges  hate 
decided  in  the  case  with  regard  to  the  present  divorce  of  Mr.  Harvey. 

It  is  then  said,  that  by  an  error  originated  by  one  who  bears  a  very  great  name,  Lord  St^ 
the  Judges  by  degrees  began  to  assume  that,  by  analogy  to  this  Statute,  they  would  be  <otided 
to  say,  that  in  cases  of  divorce  which  would  be  aruUogous  to  desertion  on  the  part  of  the  hosbiod 
on  the  supposed  ground,  that  the  husband  could  no  longer  consort  with  his  wife,  and  that  de 
could  no  longer  be  required  to  consort  with  him,  the  same  description  of  forfeiture  ought  to  tale 
place,  and  that  his  interest  imder  the  marriage  contract  would  on  similar  grounds  reuonf 
be  lost  to  him  by  way  of  forfeiture  just  as  if  he  had  predeceased  his  spouse. 

Now,  whatever  may  be  said  as  to  some  expressions  which  are  found  undoubtedly  on  tbepMt 
of  the  learned  Judges  to  the  effect  of  an  analogy  having  been  followed  with  regard  to  thatStWB 
even  down  as  late  as  the  case  of  Beattie  v.  yohnstone,  where,  in  the  opinion  of  Lord  CsniAii 
something  is  said  which  appears  to  have  a  little  bearing  that  way,  I  thmk  your  Ladsbips*i>>" 
of  opinion,  that  the  appellant  cannot  succeed  by  resting  his  case  upon  that  supmsed  enorha^ 
prevailed  as  a  ground  of  decision  ;  because,  when  the  matter  comes  to  be  sined,  the 
comes  to  this :  Anterior  to  the  Reformation  there  was  no  possibility  ts/S  divorce.  That  is  tist'^ 
to  divorce  a  vinculo.  And  that  being  so,  it  was  argued  by  the  SoUcitor  General,  that  t^ 
cannot  have  been  any  common  law  which  authorized  this  ftvfeitiire,  and  that  the  S'*''^  ' 
which  was  directed  against  one  particular  offence,  namely,  desertion,  camot  be  mtadeB  ■ 
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lodier  independeat  oSisnce which  itvas  not  intended  to  strike  at.  And  then  he  said, that  there 
■a  another  and  different  Statute,  by  which  a  forfeiture  was  effected  of  the  property  or  at  least 
he  moveable  property  of  the  husband  to  the  Crown,  and  that  it  would  be  inconsistent  with  such 
.Statute  as  that  to  say,  that  any  anak^y  could  now  be  set  up  by  which  it  could  be  said,  that  the 
Rf>eny  <^  the  offending  spouse  was  not  to  be  forfeited  to  the  Crown,  but  was  to  cease  for  the 
lBie6t  of  the  unoffending  spouse. 

,  But  in  pursuing  that  line  of  argument  it  is  forgotten,  that  although  there  was  no  divorce  a 
pculo^  yet  at  alftimes,  both  when  the  Roman  Catholic  Church  prevailed  in  Scotland  and  also 
^  to  the  present  time,  there  has  been  a  divorce  n  mensA  et  thoro  independently  and  irrespect- 
triy  of  the  divorce  a  vinculo  matrimonii.  It  appears  by  some  ancient  authorities,  one  of  them 
ng  as  old  as  1540,  anterior  to  the  Sutute  of  1573,  that  with  regard  to  a  part  of  the  pnmer^, 
he  property  I  think  that  was  provided  by  the  wife  in  that  particular  case,  a  forfeiture  did  take 
■ce  as  if  the  husband  were  dead,  upon  the  simple  ground  of  the  divorce  a  mmsA  et  thoro^  as 
b  should  call  it,  having  taken  place  upon  his  derault,  that  is  to  say,  through  his  adultery,  lliat 
iMars  to  have  rested  in  great  measure  upon  doctrines  in  Scotland  of  a  far  severer  character 
jni  reference  to  the  crime  of  adultery  than  any  which  exist  in  this  country,  because  there  appears 
%  have  been  a  Statute  in  Scotland  at  one  time  which  is  probably  obsolete  at  [nesent  by  desue- 
Idc^  though  it  has  not  been  distinctly  repealed,  by  whicn  the  offending  husband  in  the  case  of 
is  aidultery  was  to  be  punished  by  death.  Therefore  one  can  see  many  r^sons  operating  upon 
te  minds  of  those  who  had  to  decide  cases  of  this  description  in  Scotland  which  would  scarcely 
eheld  to  be  a  legitimate  foundation  for  similar  decisions  in  otir  English- Courts,  and  one  can 
nderstand  how  it  came  to  pass,  that  at  the  time  I  mentioned  anterior  to  the  Statute,  viz.  in  1540, 
idoctrine  should  be  held,  that  forfeiture  in  respect  of  the  husband's  adultery  took  place  exactly 
I  the  same  manner  as  if  he  w«e  actually  dead,  and  removed  therefore  from  any  rights  under 
he  nuptial  contract. 

.Mow,  that  being  so,  there  is  a  series  of  decisions  from  that  time  downwards  which  were  said 
Need  in  argument  to  have  originated  in  this  mistake  of  the  distinguished  jurist  Lord  Stair,  but 
iich,  if  it  was  a  mistake^  appears  to  have  been  participated  in  by  all  the  learned  Judges  who 
tpeceeded  him  down  to  the  very  recent  case  of  BteUHt  t.  yckHsten*,  where  the  principle  certainly 
Ipears  to  have  been  tried  to  the  utmost.   It  is  not  necessary  for  us  on  the  present  occasion  to 

Ece  any  opinion  upon  the  particular  curctrnistances  of  that  case.  I  only  mention  it  for 
on,  tl^t  Lord  Curriehill,  who  differed  from  the  rest  of  the  learned  Judges  in  that  case, 
[nilar  reasons,  himself  said,  that  the  law  was  undoubted,  it  having  been  settled  by  a  long 
jlvse  of  decisions,  that  the  husband  forfeited  as  if  he  were  de^  all  his  rights  tmder  the  nuptial 
iatract  in  consequence  of  his  adulter>-. 
Id  that  case  of  Beattit  v.  fohnsione,  the  father  had  agreed  to  pay  for  his  son  during  his  (the 
Ws)  lifetime,  and  after  his  death  to  pay  for  his  intended  wife,  an  annuity  of  ^^200  a  year.  The 
■sband  having  committed  adultery,  it  was  held.  In  pursuance  of  this  long  course  of  decisions, 
pt  he  was  out  of  the  way  just  as  if  he  were  actually  dead,  and  that  the  annuity  to  the  wife, 
Aich  was  duly  covenanted  with  the  father  to  be  paid  to  her  upon  the  decease  of  her  husband, 
HI  upon  his  divorce,  became  immediately  payable.  The  case  is  a  remarkable  one  certainly 
•  carrying  the  doctrine  with  regard  to  adultery  to  a  very  great  extent.  Lord  Curriehill  objected 
•its  being  carried  to  that  great  extent ;  and  opposing  his  view  to  the  view  of  the  rest  of  the 
pnn  in  niat  respect,  he  nevotheless  intimated,  that  the  matter  was  quite  settled  with  re- 
innce  to  the  provisims  made  as  between  the  intended  spouses  inter  in  the  marriage 
attract. 

Having  stated  thts,  I  think  that  I  have  stated  all  that  is  necessary  to  be  stated  in  this  case  to 
bew,  thaA  we  should  not  take  upon  ourselves  to  ^ter  a  course  of  settled  decision  which  seems  to 
■tend  backward  for  a  period  or  nearly  if  not  quite  300  years,  because  in  the  arguments  in  some 
ases  which  have  taken  place,  and  in  some  text  writers,  and  possibly  in  some  dicta  of  Judges,  we 
Bay  find  a  reason  assigned  for  that  course  of  decision  which  possibly  it  may  be  difficult  to  support, 
'n.  the  reason  of  analogy  with  the  Statute  which  has  been  relied  upon  in  some  of  the  writers  as 
he  cause  of  this  law  having  now  become  the  established  law  of  Scotland.  Now  an  application 
if  one  penal  Statute  to  another  case  by  analogy  of  course  would  be  a  very  serious  thing,  and  not 
ae  that  your  Lordships  would  be  inclined  in  any  way  to  sanction  by  your  authority.  But,  on 
fee  other  hand,  we  have  great  reason  to  suppose,  looking  at  what  happened  before  the  passing 
if  the  Statute,  and  looking  at  what  was  the  law  of  Scodand  with  regard  to  adultery,  that  the 
^■tute  with  respect  to  desertion  followed  the  analogy  of  the  law,  that  existed  with  reference  to 
livocce  a  mensdet  thoro  in  consequence  of  the  husband's  adultery,  because  it  is  remarkable,  that 
■  that  Statute  proceedings  were  directed  to  be  taken  to  bring  the  matter  to  a  case  of  divorce 
Kfore  the  penalty  was  actually  inflicted.  You  begin  with  desenion ;  then  proceedings  are  taken 
D  render  that  desertion  plain  and  manifest  as  an  act  of  obstinate  and  wilful  desertion  on  the  part 
if  the  husband  ;  then  you  proceed  to  divorce^  and  then  you  proceed  to  die  penalty  in  question. 
[  do  not  see  in  any  of  the  authorities  which  have  been  cited  that  I  can  find  any  distinction 
Ntween  the  forfeiture  of  the  provisions  Ivought  in  by  the  wife  and  the  forfeiture  of  any  provision 
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made  by  the  husband ;  it  is  simply  a  forfeiture  of  all  his  rights  under  the  maiiiige  miiKt 
which  takes  place  just  as  if  he  were  actually  dead. 

The  case  of  fustice  v.  Murray^  which  was  referred  to  as  simply  a  case  depending  endrelT  oi 
its  own  peculiar  circumstances,  and  the  reasons  given  for  it  are  perfectly  consistent  »ich'  teJ 
general  doctrine.    In  that  case  the  lady  having  recovered  other  rights,  viz.  ajoimuietowbid 
she  was  entitled  by  virtue  of  this  doctrine,  took  upon  herself  afterwaxds  to  seek  to  rcovci) 
tocher  which  had  been  paid  to  the  husband,  and  which  had  become  mixed  up  with  Ids  propoqi 
and  which  (as  was  said  in  that  case)  was  on  that  account  not  recoverable  by  her,  for  tbat  wm  % 
reason  given  for  the  decision  (whether  good  or  bad).    It  is  not  necessary  to  inquire  wbetherth 
decision  was  a  correct  decision  or  not ;  that  is  immaterial  to  the  present  question  altoge^ 
But  that  decision  is  put  upon  that  ground,  that  the  tocher  has  become  mixed  with  his  prtqiat]^ 
and  that  all  her  right  was  only  to  be  exactly  in  the  position  in  which  she  would  be  if  tievai 
dead,  and  that  if  he  were  dead  she  would  not  recover  the  tocher.    If  that  be  so,  that  ca 
would  have  no  application  to  the  present,  but  it  was  ingeniously  attempted  to  make  ae  a^'» 
tion  of  it  by  saying,  that  the  payment  by  these  trustees  into  the  wife's  hands  of  the  imereat] 
from  the  funds  since  the  separation  was  m  fact  a  payment  made  to  the  husband  himse^  Of] 
course  it  could  be  no  such  thing.   The  limitations  and  declarations  tA  trust  affecting  the  fmd  j 
are  declared  in  &e  marriage  contract ;  those  limitations  for  the  benefit  cuf  the  hosfaand  are  : 
limitations  which  according  to  the  law  he  is  unable  to  retain,  because  he  is  taken  to  be  dea^  ; 
and  to  have  predeceased  his  wif&  and  the  wife  therefore  was  correctly  held  in  &  Coart 
below  to  be  entitled  to  the  ben^t  of  those  provisions  which  in  fact  she  had  enjoyed  for  A* 
last  twenty  years. 

That  is  all  that  appears  to  be  necessary  to  be  said  upon  this  particular  case.  In  9$ 
judgment  the  decision  of  the  Court  of  Session  ought  to  be  affirmed,  and  the  a^qieal  dianiatd 
with  costs. 

Lord  Chelmsford. — My  Lords,  the  appellant  claims  by  bis  action  the  right  to  haw  m 
account  and  payment  of  moneys  received  by  the  trustee  under  a  marriage  contract  eaeted  , 
into  prior  to  his  marriage  with  Rachael  Hunter.    The  provisions  in  this  contract  were,  oa  At  i 
one  hand,  a  sum  of  ^£4000,  which  the  appellant  bound  himself  to  pay  to  the  trustees,  and,  on  A* 
other,  certain  sums  which  the  father  of  Rachael  Hunter  agreed  to  provide  on  the  pan  d 
daughter. 

The  whole  of  these  funds  were  to  be  held  by  the  trustees  in  trust  during  the  joint  lires  of  te 
two  parties,  for  the  maintenance  and  suppprt  of  the  appellant  and  his  spouse  and  fami]]',  m, 
upon  the  death  of  either  of  the  spouses  the  interest  was  to  be  paid  to  the  survivor,  and  apoo  At 
death  of  the  survivor  the  principal  sum  was  to  be  divided  equally  amoi^t  the  diilihen  of  thi 
marriage. 

The  marriage  took  place  on  the  ist  of  February  1842.  In  January  1847,  Mrs.  HarveyobtamBi  ] 
a  decree  of  divorce  from  her  husband  on  the  ground  of  his  adultery,  and  afterwards  manieil 
Mr.  Keith  Jopp.  There  is  one  child  of  the  marriage  living,  a  daughter,  who  is  married  and  bit  \ 
children.  Since  the  divorce  the  trustee  has  paid  the  interest  of  the  {^Afxxi  to  Mrs.  Jopp,  and  it  ; 
is  now  after  the  lapse  of  more  than  twenty  years  insisted  by  the  appellant,  that  these  paymntt 
were  wrongful. 

The  ground  upon  which  the  payments  were  made  to  Mrs.  Jopp  is,  that  by  the  divoice  ftr 
adultery  the  appellant  lost  all  benefit  under  the  marriage  contract,  and  that  his  wife  bnant 
entitled  to  its  provisions  as  if  the  marriage  had  been  dissolved  by  his  death. 

It  is  unnecessary  to  dwell  upon  the  argument  which  was  first  addressed  to  us  on  the  pait 
the  appellant,  that  there  was  no  law  in  Scotland,  that  a  husband  divorced  for  adultety 
anything,  but  (as  was  said)  that,  after  the  passing  of  the  Act  of  1573,  which  provided  for  x 
divorce  for  non-adherence,  and  the  consequences  of  such  a  divorce  to  tbe  offending  putA 
the  Judges  acted  by  analogy  to  this  Ac^  and  made  the  same  lav  applicable  to  a  dirorce  foe  ; 
aduUeiy. 

I  think  there  is  ample  proof,  that  before  the  Act  of  1 573  the  law  of  divorce  for  adttltey  t^m  ' 
by  the  comm(m  law.  It  is  true,  that  before  the  Reformation  there  could  be  no  divorce  a  sraot^  ' 
but  there  were  divorces  for  adultery  a  m^nsd  et  ikorOf  and  the  same  consequence  followed  fins 
these  divorces,  and  attached  upon  the  guilty  party,  as  from  divorce  a  vinculo. 

It  is  admitted,  that  there  are  several  authorities  in  support  of  the  position,  that  iqMHi  a  diw« 
for  adultery  the  offending  party  loses  all  the  benefit  which  he  is  entitled  to  under  the  nurrii^ 
contract.  But  these  decisions  have  never  been  appealed  from,  and  the  appellant  quesdons  that 
propriety.  It  is,  however,  a  strong  presumption  in  their  favour,  that  they  have  been  acqiiie*OT 
in  for  many  years,  and  that  such  institutional  writers  as  Lord  Stair,  Bankton,  Erskine,  aixl  Be^ 
have  treated  the  law  upon  the  subject  as  setded. 

Some  question  was  raised,  indeed,  as  to  the  authenticity  of  the  passage  cited  from  LordSaift 
(i.  4,  20,)  where  he  speaks  of  marriages  dissolved  by  divorce,  either  upon  wilful  non-adbera^ 
or  adultery,  giving  to  the  party  injured  the  same  benefit  as  by  the  other's  natural  death,  io  »  » 
as  the  words  "or  adultery"  are  contained  in  it   But  we  cannot  entertain  anydoabtt'w 
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Itancy  of  the  winted  editim  of  Suur,  when  ve  are  infonnedj  that  in  no  fewer  than  nine  MSS. 

if  dus  work  in  the  Advocates'  Library,  the  words  "  or  adultery  "  are  to  be  found. 

<  It  is  however  argued,  that  the  forfeiture  which  is  incurred  by  the  husband's  adultery  and  con- 
iqoent  divorcx  must  be  confined  to  the  benefit  which  he  derives  from  his  wife's  fortune.  But 
BC  is  no  ground  for  such  an  argument,  if  the  bond  for  ^^4000  jM-ovided  by  the  afimllant  in  the 
nriage  contract  is  a  donatio  prvpter  nuptias,  which  it  may  be  observed  is  sometning  different 
m  a  tocher,  as  the  Act  of  1 573  makes  a  distinction  between  them  in  providing,  that  the  party 
coder  shall  tyne  and  lose  the  tocher  and  donatioms  propter  nuptias.  The  tocher  I  understand 
be  the  mairiage  portion  or  dos  which  the  wife  brings  to  her  husband.  If  that  be  paid  over  to 
!  husband  at  the  time  of  the  marriage,  it  may  t>e,  that,  upon  a  divorce  on  account  of  his 
■Itoy,  he  may  not  be  bound  to  restore  it.  But  if  the  effect  of  such  a  divorce  be,  that  the 
tvisions  of  the  marriage  contract  are  to  be  dealt  with  as  if  the  ofiending  party  were  naturally 
Id,  there  is  no  reason  to  be  given  why  upon  such  an  event  the  interest  of  the  offender  in  a 
yttiio  propter  nuptias  should  not  ceas^  and  the  right  of  the  innocent  party  immediately 

iMnence  and  take  effect. 

A  rather  extraordinary  argument  was  addressed  to  us  on  the  part  of  the  appellant,  to  prove, 
itf  Aere  was  no  forfeiture  m  his  rights  by  the  divorce.  It  is  provided  by  the  marriage  contract, 
IM  the  sums  of  money  falling  imder  the  trust  shall  not  be  subject  or  liable  to  his  debts  or  deeds, 
^die  U^l  diligence  Of  bis  creditors.  It  was  said,  that  "  deeds  "  here  means  "  acts,"  and  that 
ledivcnxe  was  the  act  of  the  appellant,  because  his  adultery  was  the  cause  of  it.  Now,  although 
ke  word  "  deeds  "  may  mean  every  act  of  the  appellant,  by  which  the  tnist  moneys  may  be 
ansfcrred  from  him,  I  am  at  a  loss  to  see  how  the  divorce  can  be  an  act  of  this  character 
Uributable  to  him  since  it  is  not  his  act  at  all,  but  only  a  consequence  of  his  act ;  and  the  loss 
f  his  interest  in  the  trust  funds  is  the  legal  consequence,  not  of  his  adultery,  but  of  the  decree 
f  divorce. 

:  It  is  also  said,  that  the  provisions  in  the  marriage  contract  being  of  an  alimentary  nature,  the 
■Kse  as  to  the  trust  moneys  not  being  subject  or  liable  to  the  appellant's  debts  or  deeds  pre- 
his  conveying  or  forfeiting  bis  interest  under  it.   That  he  had  no  power  to  convey  his 
while  the  marriage  subsisted  is  unquestionable.    1  consider  the  clause  in  question  to  be 
ided  to  protect  the  wife  and  family  agamst  the  acts  of  the  husband,  by  which  uiey  might  be 
ived  of  the  maintenance  and  support  provided  for  them  by  the  marriage  contract    But  the 
oS  the  husband's  interest  in  the  fund  as  a  consequence  of^the  divorce  does  not  deprive  it  of 
falimentary  character.   And  as  the  effect  of  the  divorce  is  to  treat  the  interest  of  the  appellant 
if  he  were  naturally  dead,  I  do  not  see  how  a  clause  which  relates  to  his  acts  and  deeds  can 
ler  the  divorce  have  any  operation. 

On  the  whole,  the  grounds  upon  which  the  interlocutors  of  the  Court  of  Session  proceeded 
'  ig  been  so  long  regarded  as  the  law  in  Scotland,  and  there  being  no  decision,  that  I  am 
of,  opposed  to  it,  if  I  entertained  a  doubt  upon  the  subject,  (which  I  certainly  do  not,)  I 
hardly  feel  myself  at  lilwrty  to  give  effect  to  it.  But  being  satisfied,  that  the  interlocutor 
~  from  is  correct,  I  am  of  opinion  that  it  ought  to  be  affirmed. 
RD  Westbury. — My  Lords,  I  have  very  little  to  add  to  what  your  Lordships  have  aheady 
■id.  In  the  marriage  contract  between  these  parties,  the  husband  and  wife,  there  was  contained 
^povision,that  the  interest  of  the  consolidated  fund  should,  during  the  joint  lives  of  the  husband 
M  wife,  be  paid  to  the  said  William  Harvey,  the  husband,  for  the  maintenance  and  support  of 
limself,  and  his  spouse  and  family.  After  the  divorce,  the  trustees  paid  the  interest  of  the  fund 
b  the  wife,  and  this  is  an  action  by  the  husband,  Mr.  Harvey^  proceeding  on  the  ground,  that 
llU  interest  was  not  properly  paid. 

We  have  been  asked  here  to  reverse  by  our  decision,  not  only  a  great  number  of  cases,  but 
ho  a  rule  or  principle  which  appears  to  have  been  long  incorporated  into  the  law  of  Scotland, 
bd  to  have  become  an  established  rule  of  construction  'in  the  marriage  law  in  that  country. 
^  rule  is  one  which  I  am  by  no  means  surprised  to  find,  having  regard  to  the  extreme  severity 
nich  that  country  once  manifested  upon  the  subject  of  aduheiy.  The  rule,  I  think,  is  this,  that 
le  interest  provided  by  a  marriage  contract  for  the  benefit  or  either  of  the  spouses  is,  by  the 
Idteiy  of  UK  delinqoent,  lost  for  the  benefit  of  the  other  spouse.  But  when  we  use  the  word 
'lost"  or  "forfeited,  we  must  remember,  that  the  interest  ceases  only  for  the  benefit  of  the 
t^tr  spouse,  and  to  the  extent  of  the  provision,  as  if  the  delinquent  spouse  were  naturally  dead. 
what  I  mean  to  observe  is  this,  that, — supposing  a  marriage  contract  which  gave  to  the  husband 
iBetent  in  very  considerable  property,  and  provided  for  the  wife  to  the  extent  of  an  annual  sum, 
tB(  perhaps  being  one  half  of  the  interest  which  she  would  take  after  the  death  of  the  husband 
-if  the  husband  commits  adultery,  the  provision  made  for  the  wife's  benefit  emerges  and  comes 
Ito  actual  possession  in  like  manner,  ^»i7^that  provision,  as  if  the  husband  were  naturally  dead, 
ad  the  husband  would  remain  entitled  to  the  surplus  of  the  fund,  ultra  the  provision  that  arises 
r  the  benefit  of  the  wife. 

Now  there  can  be  no  doubt  that  a  marriage  contract  containing  a  variety  of  conventional 
raristoos,  although  there  be  included  in  it  prop^y  contributed  by  the  hustand  and  property' 
XI.  6  M 
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contributed  by  the  vife,  is  a  donatio  propttr  nupttas  in  the  sense  in  which  that  phnse  is  ndit 
the  Scotch  law.  ^nd  the  result,  therefore,  is,  that  the  husband' s  loss  or  forfeiture  in  the  ok  tj 
a  divorce  for  adultery  is  not  limited  to  the  property  of  the  wife,  but  extends  to  the  vbok  of  Ol 
property,  whether  brouj^ht  within  the  operation  of  the  donatio  propter  fntptias  by  himself  ortf 
his  wife.  i 

Now  with  regard  to  tocher,  tocher,  which  is  a  sum  paid  by  the  intended  wife  the  inttodd 
husband  intuitu  Matrimonii,  when  it  is  accompanied  by  a  settlement  or  donatio  propter  ffPtH 
must  be  regarded  as  a  consideration  paid  by  the  wife  for  the  provisioa  contained  in  that  4mm^ 

Of  course,  if  die  wife  claims  tiie  boiefit  of  thow  provisionSf  she  cannot  at  the  same  dne 
restitution  of  the  tocher,  which  is  the  consideraticm  ftx  what  remaias  to  her  under  tbeininii|| 
contract  \ 

Now,  apidying  this  to  the  third  provision  of  the  marriage  contract,  there  is  a  direction  fordi 
payment  or  the  income,  for  the  purpose  (rf'maintainiw  the  nnsband  and  the  wife,  and  the  cUldnq 
of  the  marriage ;  and  there  can  be  no  doubt,  by  the  law  of  Scotland,  in  the  case  of  adiv«neM 
adultery,  the  interest  which  the  husband  has  in  that  joint  trust  or  direction  becomes  taaUt  foi 
the  benefit  of  the  wife,  and  through  the  wife  of  the  children  of  the  marriage.  I  think,  therefore^ 
that  the  decision  in  this  case  is  most  unquestionably  in  strict  conformity  with  the  nile  of  bv  ■ 
Scotland.  And  it  is  by  no  means  the  function  of  this  House,  (and  it  would  be  rery  imviie  aai 
mischievous  indeed,  if  your  Lordships  arrogated  to  yourselves  any  such  fiinction,)  when  sUBjhw 
in  your  appellate  capacity,  in  which  you  are  bound  only  to  correct  decisions  which  arc  wumy 
to  the  established  law  of  the  country  in  the  Courts  of  which  the  decisions  appealed  frommajkafB 
been  pronounced,  to  extend  that  power  and  authority  to  the  alteration  of  rules  of  law  wbidihtfc 
long  been  established,  lon^  accepted,  and  long  acted  upon,  and  which  have  formed  tliebuiitf 
the  ownership,  the  administration,  and  the  dulings  with  private  property  in  the  Govts  of  dit 
country.  I  nave  therefore  no  hesitation  in  advising  your  Lordships  to  adhere  to  the  csnMiiW 
rule  in  Scotland,  which  is  evidenced  not  only  by  decisitms,  but  by  a  long  series  of  writers,  vtetae 
taught  the  law  to  generations  of  lawyers,  and  we  should  be  very  rash  indeed  if  we  attefflpttd  to  ilMt 
the  application  of  that  established  rule.  I  r^ret  very  much  that  this  appeal  should  hiR  bai 
presented  after  so  long  a  period  of  time,  but  wliat  your  Lordships  are  bound  to  do  is,  I  thid[|li 
dismiss  i^  and  to  dismiss  it  with  costs. 

Interlocutors  affirmed,  and  appeal  Msmissed  with  arstt. 

Appe/fanfs  Agents,  John  Shand,  W.S.  ;  Simson  and  Wakeford,  Westminster.— JBtj^f^ 
Agents^  Stuart  and  Cheyne,  W,S. ;  Grahames  and  Wardlaw,  Westminster. 


FEBRUARY  23,  1872. 
William  Harvey,  Appellant,  v.  John  Ligertwood,  Responds 

Marriagecon  tract — Xy\^-ooiVCvxi  omnium  bonorum — Husband'salimentary  provision— Fafcrat- 
Reduction — H.,  on  his  marriage  executed  a  marriage  contract,  by  which  he  paid  te  tnst^ 
£4000,  and  the  wife  also  contriouted  fitnds,  and  the  trustees  were  to  hold  the  fitnds  e^thiavtd 
the  jus  mariti  and  of  the  hushane^s  debts  and  deeds,  etc.,  and  to  pay  the  interest  to  H.  ^"^^ 
marriage  for  the  maintenance  of  himself,  hissPouse,  and  family,  and  to  the  survivor,  ad  ^jjj 
the  survivor's  death  the  principal  sums  to  be  divided  amongst  toe  children  equally  as  AejaHaim 
majority,  and  if  no  children,  then  the  £^000  to  be  paid  to  H.,  etc.  H.  was  divorced fornliiltin^ 
there  being  issue  alive  of  the  marriage,  and  he  executed  a  dispositio  omnium  bononin>.' 
afterward  sought  to  reduce  the  di^ositi^  on  the  greutut,  that  the  fund  was  au  alimm 
provision. 

Held  (afHrniing  judgment).  That  he  was  entitled  to  di^ose  of  what  intertst  remaiiudltei^w 
the  tUvorce,  and  tfuU  he  had  ^ectualfy  disposed  of  it.' 

This  vaian  appeal  from  a  decision  of  the  Second  Division  of  the  Court  of  Session,  l^'* 
arose  out  of  the  circnmstancxs  <i€  theinevioasaf^iealof  Hasrvey  v.  Farquiar.  It  was  soacna 
reduction  to  set  aside  a  disposition  ommum  ionorum,  in  so  fer  as  it  attempted  to  cis>**f^ 
appellant's  rights  under  his  contract  of  marriage.  In  the  course  of  an  action  of  dedantor 
he  had  raised  against  his  trustees  he  incurred  certain  expenses,  for  which  he  had  been  '"'^^'^ 
and  the  only  way  in  which  he  could  get  out  of  prison  was  by  cessio  bonorum,  the  coikmP*J| 

^See  previous  report  8  Macph.  971 ;  42  Sc.  Jur.  364.       S.  C  10  MacfdL  H.  I-  33-'^^ 
Jur.  207. 
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hich  was,  that  he  should  execute  a  disposition  omnium  bonorum,  which  he  did  to  Mr.  John 
lertwood,  advocate  in  Aberdeen.  This  vas  in  ^neral  tmns ;  but  the  appellant  contended,  that, 
Rmuch  as  a  certain  provision  oi  an  alimentary  fund  out  of  his  own  property  was  involved  in  the 
hposiiion,  it  was  incompetent  for  htm  to  alienate  such  provision.  The  disposition  was  executed 
1851,  and  the  marriage  trustees  had,  after  the  appellant  was  divorced  for  adultery,  treated  him 
inaturally  dead,  and  paid  over  to  the  wife  the  interest  <^  the  fund  provided  in  the  marriage 
■tract.  He  raised  an  action  to  dispute  the  correctness  of  that  course,  and  die  Court  of  Session 
Mng  decided  against  him,  the  previous  appeal  was  brought,  in  order  to  reverse  the  judgment ; 
WiiP- 1992-  In  Che  present  case  the  defender,  the  now  respondent,  contended,  that  the  disposition 
Vttum  boMontm  was  valid  and  regular  and  competent,  and  that  there  was  nothing  in  the 
linage  contract  to  prevent  the  alienation.  The  Lord  Ordinary  found  that  the  action  was 
■evant,  and  dismissed  it  The  Second  Division  adhered  to  the  interlocutor.  The  present 
beal  was  then  brought. 

^tulerson  Q.C,  and  y.  T.  Aftdersott,  for  the  appellant. — ^The  appellant  was  entitled  to 
ttatain  this  action  of  reduction  to  set  aside  the  disposition  omnium  bonorum^  which  was 
pined  by  oppressive  proceedings — Stair,  i.  9,  8 ;  iv.  40, 25  ;  Ersk.  iii.  i,  16 ;  iv.  i,  25  ;  BelPs 
E^§  13.  The  Court  ought  to  have  allowed  a  proof  of  the  appellant's  averments.  The  fund 
1^  alimentary,  the  appellant  could  not  competently  convey  it  away — Ersk.  iii.  5,  2  ;  iii.  6,  7 ; 
U  r.  Dickj  M.  10^307  ;  Urgukart  v.  Dougias^  M.  10,403  ;  Lewis  v.  AnstnUktrj  15  D.  260; 
if  T.  Imus,  17  D.  778 :  Macalister  v.  Mobster,  26  Sc.  Jur.  597. 
The  respondent  was  not  represented  by  counsel 

Ix>Ri>  Chancellor  Hatherlev. — My  Lords,  in  this  second  af^>eal  Mr.  Harvey,  the  husband, 
\b  was  the  appellant  also  in  the  former  case,  seeks  to  set  aside  an  interlocutor,  pronounced  by 
iL(»d  Ordinary  and  affirmed  by  the  Court  of  Session,  by  which  they  refused,  in  an  action 
wh  he  lu-ought  for  a  reduction  of  certain  deeds,  to  give  him  that  reli^.  He  appears  to  have 
■B  im[ffisoned  for  debt  at  the  instance  of  the  trustee  under  his  marriage  contract ;  and  afto* 
Iring  been  imprisoned  for  fourteen  months  he  was  desirous  of  availing  himself  of  the  provision 
ide  in  Scotland,  a  provision  which  is  also  made  in  this  country,  for  enabling  persons  who  are 
lerly  insolvent  to  he  released  from  prison  upon  their  taking  upon  themselves  to  execute  deeds 
f  which  they  make  over  the  whole  of  their  property  for  the  benefit  of  their  creditors.  A  dispositio 
Mtvn  bonorum  was  made  accordingly  by  Mr.  Harvey,  and  in  return  for  that  disposition  he 
Itained  his  liberty.  He  now  says  that  he  is  entitled  to  set  his  disposition  aside,  because  by  it  he 
is  nude  a  disposition  of  certain  rights,  which,  being  in  the  nature  of  an  alimentary  provision  for 
te  benefit  of  himself  and  his  descendants  under  his  marriage  contract,  were  incapable  of  alien- 
loo,  and  that,  therefore,  there  ought  to  be  a  declarator  on  the  part  of  the  Court,  which  if  it 
H  BOC  set  aside  the  deed  in  toio  would  nevertheless  operate  to  declare,  that  that  pordm  of  the 
bed  was  void,  by  which  he  purported  to  assign  and  make  over  any  property  which  is  ^  an  in- 
fcn^le  character.  He  says,  that  he  is  entitled  to  have  that  declaration  made,  not  being 
Uiged  by  the  law  of  Scotland,  as  he  would  be  by  our  law,  to  wait  until  his  interest  ach^ly 
■Rged  by  the  death  of  those  who  have  a  previous  interest  in  the  fund  in  question,  and  that, 
■ving  done  that  which  is  contrary  to  the  true  effect  of  the  marriage  contract,  l)e  is  now  entitled 
\  have  so  much  of  his  disposiiio  omnium  bonorum  set  aside  as  would  subject  him  to  the  conse- 
KBce  of  having  hereafter,  unless  he  now  succeeds  in  setting  aside  the  disposittw,  to  litigate  the 
^estion  whether  the  property  was  actually  assignable. 

;  The  only  arguable  point  (which  was  extremely  ably  put  for  the  appellant  by  Mr.  Anderson)  was 
Ifaced  to  a  very  narrow  one  indeed,  by  a  previous  decision  which  bad  occurred  in  Scotland, 
More  the  Lord  Ordinary  pronounced  his  interlocutor  in  this  action  for  the  reduction  of  the  deed, 
Ikh  previous  decision  has  now  received  your  Lordships'  affirmation.  The  present  case  came  to 
I  determined  after  it  had  been  held,  that  Mr.  Harvey  had  forfeited  all  his  interest  provided  by 
he  marriage  contract  inconsequence  of  his  adultery,  as  if  he  were  dead,  and  his  interest  stands  thus : 
Ic  takes  in  the  first  instance  under  that  marriage  contract  a  certain  provision  for  the  benefit  of 
huelf  and  his  children,  which  has  been  commented  upon  and  disposed  of  by  the  previous  decision. 

that,  in  the  event  of  there  being  children,  (and  there  is  a  child  of  the  marriage  now  existing,} 
kcfe  is  a  provisioi  for  the  benefit  of  the  sunivtH*  of  the  spouses.  After  that,  incase  of  there  being 
hildrea,  the  trust  property  goes  over  to  the  children,  but  if  there  be  no  children  it  comes  back  to 
fr.  Harvey,  from  whom  it  originally  proceeded.  As  to  that  last  interest  the  Lord  Ordinary  says, 
Ut  it  is  an  interest  which  is  clearly  disposable  and  alienable,  and  of  which  Mr.  Harvey  had  a 
ku  right  of  disposition  by  a  dispositio  omnium  bonorum.  Therefore  he  cannot  complain  of  or 
Idace  the  deed,  on  the  ground  of  any  question  arising  upon  that  portion  of  bis  property ;  it  was 
I  ^t  a  restitution  to  him  of  his  original  rights  in  the  property,  ajid  it  was  dearly  and  distinctly 
benaUe. 

But  it  is  said  with  regard  to  this  possible  life  interest,  in  case  he  should  survive  his  spouse,  that 
let  is  inalienable  by  the  provisions  of  the  marriage  contract,  and  that  if  the  wife  died,  and  he 
arrived,  he  then  would  find  himself  in  the  possession  of  this  life  interest,  which  he  cannot  alien, 
ecause  it  u  an  alimentary  provision  made  for  him  under  the  marriage  contract  Maeatister's 
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case  was  cited  in  aid  of  that  proposition,  and  the  Lord  Ordinary  says,  (and  it  appears  tobedsi 
true  view  of  the  case,)  that  in  that  case  it  is  not  very  clear  what  vas  the  precise  poiot  ihatwaj 
actually  determined.  It  seems  rather  to  have  been  as  to  whether  the  wife,  who  was  the  peno 
in  regard  to  whom  the  claims  arose,  had  forfeited  not  only  her  Interest,  but  also  her  right  ai 
power  of  appropriating  and  disposing  amongst  the  children  the  funds  there  in  questkn.  Tbe 
are  other  cases  in  which  this  has  been  decided,  viz.  that  when  the  wife  dies  and  the  husband  h 
been  the  guilty  party,  the  provision  which  has  been  made  for  the  wife  by  means  oH  the  hustand 
property  arises  at  once.  But  he  does  not  forfeit  that  which  is  not  included  in  the  contract  is  a 
way.  Of  course  he  is  not  actually  dead,  althot^h  the  law  {oesumes  him  to  be  dead  as  betm 
himself  and  his  spouse.  He  bein^  still  in  esse^  his  rights  revive  as  soon  as  the  mairi^  co^ 
is  dissolved,  and  as  soon  as  the  wife  has  exhausted  all  the  interest  secured  to  her,  l3w  imra 
party,  under  the  contract  Therefore  the  interest  which  would  go  over  in  case  of  diildraifiub 
would  come  back  to  Mr.  Harvey,  and  was  disposable  by  the  deed. 

The  question  here  is  really,  whether  this  possible  life  interest  of  the  appellant,  wludi  ma 
survive  the  interest  which  the  wife  takes  under  the  marriage  contract,  is  or  is  not  an  alimaiU! 
provision  which  the  husband  could  not  dispose  of.   Now  1  can  see  no  authority  to  shew,  that  A 
provision,  made  partly  out  of  the    1700  of  the  wife's  and  partly  out  of  the  £^000  provided  by 
husband,  was  an  alimentary  provision  which  the  husband  could  not  dispose  of,  because  tbe  oMj 
appears  to  stand  in  this  dilemma.    If  it  is  a  provision  which  he  takes  under  and  by  viitue  of  tht ' 
marriage  contract,  then,  according  to  the  law  of  Scotland,  the  forfeiture  accrues.   If  itisnct? 
provision  that  he  takes  by  virtue  of  the  marriage  contract,  if  it  is  some  remainder  of  bis  sn 
interest  or  property  subject  to  the  emerging  of  the  interest  of  the  children  (if  they  attaia  At 
character  which  the  deed  specifies)  upon  his  death,  but  which  interest  of  the  children,  possibl^lf : 
their  dying  before  him,  may  all  be  exhausted  before  his  own  death,  then  that  ft^E^^ment  of  isMIt: 
so  remaining  in  him  would,  of  course,  not  be  an  alimentary  interest,  but  an  interest  ^uAhK; 
could  dispose  of  as  being  his  own  and  undisposed  of.   As  regards  ttmt  which  wasworidedfif  1 
him  by  his  wife,  of  course  that  would  be  forfeited  as  between  himself  and  his  wife  by  his  adriujt  1 
As  regards  the  remainder  of  his  own  interest,  sabject  to  its  being  ^sibly  boraened  bf  im 
interest  of  his  children  if  they  should  acqnire  an  mterest,  and  whi(£,  if  they  did  not  agyreiy 
would  come  to  him  absolutely  as  soon  as  the  children  were  out  of  the  way,  that  species  of  int«^ 
is  vested  in  him  in  such  a  manner  as  to  be  disposable  by  him,  and,  as  the  Lord  Ordinary  has  iffl 
properly  held,  is  included  in  the  disposiiio  ommum  bonorum.    It  was  said  that  he  cookl 
possibly  alien  this  interest,  and  it  was  necessary  shortly  to  examine  that  point ;  but  I  think,  *h 
It  is  examined,  there  is  really  no  substance  in  the  claim  so  made,  and  accordingly  I  am  of  t^iiiiitV 
that  the  Lord  Ordinary  came  to  the  right  conclusion  in  this  case.    It  seems  to  me,  thereftst,  4 
with  the  approbation  of  your  Lordships,  this  appeal  must  follow  the  fate  of  the  last  appeal,  al 
that  the  interlocutor  must  be  affirmed,  and  the  appeal  dismissed  with  costs.  1 

Mr.  Anderson. — May  I  mention  to  your  Lordships  that  the  case  was  heard  £r/iir<^  so tM^ 
there  are  no  costs. 

Lord  Chancellor.— That  is  quite  true. 

Lord  Chelmsford. — This  case  appears  to  me  to  be  abundantly  clear,  and  to  reqninnf' 
few  observations  in  deciding  it.  The  appellant  seeks  to  reduce  a  disposition  omtmuM  btMi^ 
made  by  him  in  favour  of  his  creditors,  upon  a  jirocess  of  ^ssio  honorum  under  the  pnmstM^ 
the  6th  and  7th  William  IV.  cap.  56,  in  so  far  as  it  bears  to  alienate  the  whole  or  any  part  Hi 
daims,  rights,  and  interest  under  his  marriage  contract.  , 

By  the  6th  and  7th  of  William  iv.  it  is  provided,  that  in  the  process  cesxio  honenm  it  sM 
be  optional  with  the  creditors  to  require  the  debtor  to  execute  a  disposition  omnium  b0iumm,jm 
in  the  disposition  made  by  the  appellant  it  is  recited,  that  he  had  been  required  by  his  awiiw 
to  execute  such  a  disposition.  He  thereby  {inter  alia)  alienated  and  disponed  his  whole  daiiB% 
rights,  and  interests,  present  as  well  as  future  and  contingent,  imder  and  by  virtue  of  the  cooind 
of  marriage,  "  and  specially  his  claims,  rights,  and  interest,  present  as  well  as  future  and  conAh 
gent,  whether  of  liferent  or  of  fee,  in  the  sum  of  £4000,  granted  by  him  to  the  trustees  under  ti» 
marriage  contract."  By  that  contract  the  sum  of  ^^4000,  as  well  as  certain  moneys  given 
father  of  the  intended  wife,  were  settled  as  stated  in  the  former  case.  In  the  first  place,  into^ 
was  to  be  paid  by  the  trustees,  during  the  joint  lives  of  the  parties,  to  the  appellant,  itx  9$ 
maintenance  and  support  of  himself  and  his  spouse  and  family,  and  upon  the  death  of  ^f^J^ 
the  spouses,  the  interest  was  to  be  paid  to  the  survivor,  and  upon  the  death  of  the  snrvifff* 
principal  sum  was  to  be  divided  equally  amongst  the  children  of  the  marriage.  And  then  faOo'M 
a  clause,  that,  in  the  event  of  the  children  of  the  marriage  predeceasing  the  appellant,  then  m 
trustees  were  to  pay  to  him  this  principal  sum  of  £4000. 

It  is  contendra,  that  this  disposition,  so  far  as  it  extends  to  the  appdiant's  rights  under  cv 
marriage  contract,  is  void,  the  appellant  having  no  poww  to  conv^  these  rights,  the^ 
declared  to  be  alimentary,  and  not  to  be  subject  to  his  debts  or  deeds.  .  . 

By  the  decree  at  dirwce  obtained  against  the  appellant,  he  forfeited  all  his  intnetf  <■ 
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fit  Funds  under  the  mamage  contract,  except  that  which  was  contingent  upon  the  death  of  his 
ended  wife. 

Hie  alimentary  provision  is  expressly  confined  to  the  joint  lives  of  the  husband  and  wife.  On 
I  dissolution  of  the  marriage  by  the  death  of  either  of  the  parties,  (and  divorce  for  adultery  is 
■talent  to  death,)  the  trustees  are  to  pay  the  interest  and  proceeds  to  the  survivor  during  his 
Iter  life.  The  appellant  has  no  right  in  any  part  of  the  fund  while  it  is  payable  to  Mrs.  Jopp. 
tfte  fund  continued  to  be  alimentary  after  it  became  payable  to  Mrs.  Jopp,  it  has  long  ceased 
,1k  so,  as  the  only  living  child  of  the  marriage  is  forisfamiliated,  having  become  a  married 
inan.  Upon  the  death  of  Mrs.  Jopp  the  principal  sums  become  payable  to  tbe  children  of 
f  marri^e,  and  in  this  provision  the  appellant  had  no  interest.    The  only  claim  which  he  had 

fi  the  fund  is  upon  the  contingent  possibility  of  his  former  wife  dying  without  issue,  in  which 
t  the  trustees  are  to  pay  over  to  him  the  ;^4ooo  which  he  brought  into  settlement.  Now 
interest,  remote  and  shadowy  as  it  is,  he  had  clearly  a  right  to  dispose  of,  and  if  so,  how 
I  a  disposition  of  his  claims,  r^hts,  and  interest  under  the  marriage  contract  be  reducible, 
liny  creditor  of  the  appelhuit  were  to  bring  an  action  against  the  trustees  to  make  the 
j^itiott  ommum  ionorum  available  beyond  tbe  contingent  interest  of  the  appellant,  he  would 
pe»arily  fail,  as  the  trustee  would  be  able  to  shew,  that  since  tbe  divorce  he  had  nothing  else 

^over  which  he  had  the  power  of  disposition, 
ith  respect  to  the  clause  as  to  the  monies  under  the  marriage  contract  not  being  liable  to 
(debts  and  demands  of  the  appellant,  which  it  is  now  contended  rendered  them  inalienably 
Istever  be  the  effect  of  this  clause,  it  clearly  cannot  appty  to  the  contingent  interest  of  die 
■eUant  in  the  £AfioOy  which  in  the  event  would  belong  to  him  absolutely,  which  be  would  have 
|ear  right  to  dispose     and  which  he  could  not  legally  protect  against  the  diligoice  of  his 


kbe  case  is  almost  too  clear  for  argument,  and  it  must  not  be  supposed,  that  we  adjourned  it 
jsccount  of  any  doubt  which  we  entertained,  but  merely  that  it  might  be  taken  into  consider- 
p  at  the  same  time  with  the  other  appeal  which  we  have  just  disposed  of. 
It  is  painftd  to  think  of  tbe  waste  of  money  and  of  time  which  has  been  occasioned  by  the 
lUious  proceedings  of  the  appeUant  I  am  of  opinion  that  tbe  interlocutors  appealed  from 
pt  be  affirmed,  and  I  am  sorry  that  we  cannot  affirm  them  with  costs. 
LORD  Westbury.— My  Lords,  this  is  an  action  (tf  reduction.  It  seeks  to  set  aside,  to  annul, 
i  to  reduce  the  whole  m  the  disposUio  omnium  btmorum  executed  by  the  ai^lant 
ne  first  ground  put  forward  for  the  reduction  is  rather  an  amusing  on&  if  one  can  be  amused 
lanydiing  of  this  Idnd.  It  is  put  thus,  I  think,  according  to  Scotch  phraseology,  by  the 
■dbnt,  that  the  whole  deed  is  reducible,  because  it  was  executed  in  sgualore  et  caligine 
pnf,  in  a  dark  and  dirty  dungeon.  But  unfortunately  the  law  provides  for  that  very  case  ; 
mse  this  is  a  deed  executed  by  the  appellant  by  reason  of  his  insolvency,  and  which  must  be 
inued  by  him  as  a  condition  of  his  rei«se  from  prison.  The  law  contemplates  that  it  will  be 
prisoner's  deed.  I  dare  say  that  prisons  in  Scotland,  as  in  England,  where  this  deed  was 
Koted,  were  very  bad  abodes ;  but  that  is  the  law,  and  it  aflftuds  no  ground  ^rtiateror  for 
iiction. 

bidortunately  the  other  ground  of  reduction  trenches  rather  on  tbe  province  of  interpretation, 
j^,  you  cannot  reduce  a  deed  ui>on  any  ground  that  can  be  set  right  by  the  construction  of 
t  deed.  If  the  deed  professes,  in  terms,  to  convey  that  which  the  granter  or  maker  of  the 
W  has  no  right  to  convey,  you  may  have  a  remedy  by  reduction,  or  you  may  have  a  remedy 

t declarator ;  but  whatever  may  be  corrected  by  the  proper  interpretation  or  construction  of 
deed  forms  no  ground  of  reduction.  The  argument  was  put  thus  under  the  first  trust,  namely, 

f contained  in  tbe  third  provisioa  of  the  maixiage  settlement ;  there  is  a  direction  to  apply 
money  snbstantially  for  the  maintenance  of  the  husband,  the  wife,  and  the  children.  The 
jnrce  operates  as  a  cesser  for  the  benefit  of  the  wife  of  the  husband's  interest  in  that  trust. 
iBDt  wn  it  is  said,  suppose  the  wife  shotild  die  first,  leaving  the  husband  surviving,  the 
ferest  <rf  the  husband  would  revive,  and  he,  emancipated  from  the  forfeiture  produced  by  the 
lorce,  would  be  entitled  to  the  benefit  of  the  trust  for  the  maintenance  of  himself  and  his 
Wren  ;  and  then  it  is  assumed  by  those  who  propound  the  argument,  that  this  alimentary 
briaion,  c(»itingent]y  arising  on  the  husband' s  surviving  the  wife,  does  pass  by  the  deed  in  terms, 
ICRasit  could  not  pass  hy  X\icdtspositio  omnium  bonorum,  seeing  that  that  contingent  provision 
wd  be  subject  to  the  declaration  contained  in  the  first  provision  of  the  marriage  settlement, 
Bnely,  that  the  jus  mariti  should  be  excluded,  and  the  provision  contained  in  the  deed  should 
I  inalienable.  Now,  I  admit  that  that  disposition,  to  the  extent  of  the  alimentary  provision, 
Dsld  be  good ;  but  then  the  argument  is  this,  that  it  does  not  pass  under  the  disposition,  for  all 
lat  does  pass  under  the  disposition  is  what  the  husband  is  entitled  to  dispose  of.  The  language 
t  Ae  di^iMsition  is  this  :  he  professes  to  pass  "my  whole  claims,  rights,  and  interests,  present 
I  well  as  future  and  contingent'."  Now,  nothing  is  better  settled  in  insolvent  and  bankruptcy  law 
nn  the  propwition,  that  a  deed  of  assignment  for  the  benefit  of  creditors,  whether  it  be  made 
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by  law  or  be  made  by  the  act  of  the  parties,  passes  only  vbat  the  husband  is  lavfuliy  entii 
part  with.   And  if  the  husband  is  not,  as  I  grant  he  would  not  be,  lawfully  entitled  to  alk 
contingent  alimentary  trust  that  might  possibly  arise  under  the  foorth  provision  in  the  a 
contract  on  the  death  of  the  wife  in  the  lifetime  of  the  husband,  then,  certainly,  it  does  i 
under  the  words  in  the  disposition,  which  are  limited  entirely  to  this,  *'  my  wlu^  claims,  i 
and  interests."  That  wo\dd  not  be  a  personal,  private,  and  indindiol  right  td  the  hosba 
is  not,  therefore,  a  rij^inthin  the  temu  of  the  deed.  In  that  respect,  therefoi^  there  is  i 
whatever  to  reduce.  The  deed  is  a  good  deed,  and  rightly  construed,  accocdii^  to  the 
would  not  touch  that  which  it  is  said  the  maker  of  the  deed  had  no  r^ht  to  dispose  of. 

There  are  two  other  interests  given  to  the  husband  by  the  settlement,  one  of  which  ii 
interest  on  the  death  of  hts  spouse  leaving  him  surviving.   The  counsel  for  iht  appef 
Anderson,  who  of  course  knew,  as  he  always  does,  both  tlu  strength  of  the  case  and  its  i 
felt  that  his  only  course,  in  order  to  rescue  this  life  interest,  was  to  make  out  that  it  was! 
charged  with  an  alimentary  character  in  favour  of  the  children,  and  accordingly  ha 
establish  that-    But  that  is  a  mere  imagination.    It  is  not  charged  with  any  such  tl^-, 
very  triie  that  the  husband  might  possibly  be  personally  liable  to  maintain  the  childrest 
adiilt,  in  case  of  their  falling  into  a  state  of  indigence  and  necessity.    But  there  isno( 
that  kind  fastened  upon  the  life  csute,  and  the  lUe  estate  cannot  be  brought  within  the< 
tion  against  alienation,  for  it  is  a  principle  of  Scotch  law  as  well  as  of  English  lav,  i 
cannot  retain  an  interest  to  yourself  in  your  own  estate  and  make  it  inalienable.  T 
observation  must  apply  also  to  the  contingent  fee  which  is  given  to  the  husband  ia  tliei 
the  children  failing  and  of  his  surviving  his  wife.   That  also  cannot  be  made  inalieuhib  j 
therefore  the  liferent,  if  be  survives  his  wife,  and  the  fee,  if  the  children  fiail  and  he  snnr' 
wife,  are  two  things  that  fall  within  the  legitimate  scope  and  operatim  of  the  disfe^f 
kmorum,  and  do  not  therefore  subject  that  deed  to  any  inqmicbment,  so  as  tojosti^h 
reduced  or  set  aside; 

This  appeal  is  an  instance  of  great  pertinacity  in  litigation  which  we  must  r^ret  ntji 
Under  all  the  drcunistances  «e  must  dismiss  the  appeal,  and  I  am  happy  to  be  relieved  H 
obligatitm  of  dismissing  it  vidi  costa. 

InUrhcutors  affirmed^  and  appeal  eUsmissed, 

ApptUanfs  Agents,  John  Shand,  W.S. ;  Simscm  and  Walcefwd,  Westminster. 


MAY  2,  1872. 

Lord  Advocate,  A^Uant,  v.  Major  General  Charles  Hagart, 
Others,  Respondents. 


Succession — Inventory  duty — Return  of  duty  in  respect  of  debts — Provision  to 
marriage  contract—/^,  by  OHtenuptial  marriage  contract  bound  himself  to  secure  a  amy 
children,  but  not  having  implemented  his  obligatioTij  he  by  his  trust  dispositum  dir 
trustees  to  pay  one  0/  his  sons    10,000  in  full  of  his  share,  and  this  ivas  paid  acatrSn.^ 

Held  (affirming  judgment).  That  the  £10,000  was  a  debt  due  by  H,^  and  ought  toki 
from  inventory  duty,  pursuant  to  5  and  6  Vict,  c  79,  §  23- 

Held  further,  That  the  whole  of  the  d^ts  due  U>  decMsed,  amd  kerOadh  seamd, 
added  to  the  gross  amount  of  the  personal  estate  in  order  to  asceriaim  the  AUy  payable} 

The  executors  of  the  late  Thomas  Campbdl  H^rt  sought  to  recover  from  the  lalud  i 
repayment  of  stamp  duty  in  respect  of  payment  of  debts  of  the  deceased. 

By  antenuptial  marriage  contract  the  late  T.  C  had  bound  himself  to  pay< 

provisions  to  his  children,  and  by  his  trust  disposidim  he  directed  his  trustees  to  pi^l 
second  son,  James  M'CauI  Hagart,  a  sum  of    lo^ooa   The  trustees  paid  this  sum. 

The  trustees,  in  making  up  the  total  amount  of  personal  estate  and  money  secured  on  i 
estate  of  the  late  T,  C.  Hagart,  included  two  sums  of  ^£9000  and  j£7922,  which  were  ' 
secured. 

The  trustees  contended,  that  they  were  entitled  to  deduct  ^£150  in  respect  of  the  fiist' 


'  See  previous  reports  o  Macph.  358  :  43  Sc.  Jur.  195. 
Maeph.  H.  L.  62  ;  44  Sc.  Jur.  381.. 
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£io,txjOt  bem^  a  debt  of  deceased,  and  to  deduct  another  £i$o  in  respect  of  the  two  items 
ttcondly  mentiooed  bein;  counted  as  part  of  the  personal  estate. 

fcThe  Lord  Ordinary  was  in  favour  of  the  pursuers  on  the  first  point  only*  but  the  Second 
Wvision  was  in  fovour  of  the  pursuers  on  both  points, 
f  The  Lord  Advocate  appealed. 

jr  Th*  Lord  Advocate  (YoungX  and  Sellar^  for  the  appellant. — i.  The  ^10,000  was  not  a  debt 
Ik  by  the  deceased ;  it  was  merely  a  legacy,  and  nothing  more,  or  rather  it  comes  to  the  son 
b  way  of  succession.  Children  have  no  claim  against  a  fother  which  will  entitle  them  to  rank 
■mg  with  creditors  either  at  his  death  or  in  the  event  of  his  bankruptcy.  The  father  has  still 
■e  absolute  right  to  spend  all  his  means  and  get  lid  of  the  obligation,  ^e  only  restriction  upon 
b  being,  that  he  cannot  by  a  gratuitous  deed  defeat  the  claim  trf^the  children— Ersk.  iii.  8,39; 
br,iiL  5, 10;  iBeU's  Com. 640;  Bell's  Pr.  §  1985;  Geddard\.  Stewart^  6  D.  1018;  WiU»H't 
whuUes  V.  PagoHt  18  D.  1096.  It  has  long  been  settled,  that  children  are  creditors  among  heirs 
<mly  heirs  among  creditors— /'fr  Lord  Corehouse  in  Browning  v.  Jiamiltan,  15  S.  999. 
Icnce  the  practice  has  been  for  the  Inland  Revenue  not  to  allow  deductions  in  respect  of  pay- 
iKDt  children's  provisions,  because  these  are  not  debts  of  the  parent,  but  legacies.  There  is 
lltidng  contrary  to  this  view  in  Lord  Advocate  v.  Trotter,  10  D.  56;  or  Cuninghame  v. 
^mu^kainsf  aoth  December  1810,  F.C  ;  E-  Wemyss  v.  Wemys^  Trustees,  28th  February  1815, 
KC. ;  6  Paton,  3901  2.  As  to  the  ^cond  point,  the  respondents  were  not  entitled  to  treat  part 
If  tfa«  funds  heritably  secured  as  personal  estate  and  leave  out  other  parts  of  such  funds,  and  if 
iO)  the  result  would  be,  that  the  second /150  will  not  be  properly  deducted, 
f  Sir  H.  Paimer  Q.C.,  and  T.  Anderson,  for  the  respondents. — i.  The  Court  was  right  in 
iKating  a  provision  paid  to  a  child  by  virtue  of  an  antenuptial  marriage  contract  to  be  a  debt 
|h1  not  a  saccession.  Sudi  a  deed  partakes  of  the  character  of  a  contract  as  between  child  and 
kvent—  Torry  Anderson  v.  Buchan,  i  $  S.  1073  ;  Pringie  v.  Anderson,  6  Macph.  982  ;  Hope  v. 

8  Ma^fa.  £99.  The  child  has  always  been  treated  as  a  creditor  in  questions  with  the 
talent— Elrsk.  iii.  ^  38;  M.  12,929;  M.  12,967;  Wemyssw.  ^<nvf^Ar,  28th  February  1815,  F.C. ; 
tkmdas  V.  Dundas,  i  O.  731 ;  Lord  Advocate  v.  Trotter,  10  D.  56 ;  Maxwell  v.  Inland 
Mtvemue,  4  Macph.  1121 ;  M^Leod  v.  Leslie,  6  Macph.  445.  2.  The  two  debts  of  £vxx>  and 
£7023  so  to  be  treated,  that  the  result  arrived  at  was  right,  viz.  a  duty  due  of  ^50  only. 
13  Shct.  15,  S.  6;  33  and  24  Vict  8c^  §§  i,  1$. 

Lord  Westbury. — My  Lords,  this  case  has  been  arjfued  on  the  part  of  the  Crown  with  great 
■genuity  and  great  subtlety,  but  1  think  your  Lordsmps  will  agree  with  me,  that  there  is  no 
Mstance  whatever  in  the  case  ccmtended  for.  The  first  thing  to  be  determined  with  a  view  to 
he  solution  of  the  case  really  is  the  question,  what  in  the  eye  of  the  law  constitutes  a  debt  ?  I 
idieve  that  we  have  invariably  been  in  the  habit  of  considering,  that  a  debt  is  an  obligation 
lifting  from  contract,  and  if  you  Uk^  though  that  may  not  be  ^vays  needftil,  a  contract  (or  a 
xmsideration. 

Now  what  is  the  obli|[ation  that  we  have  here  to  consider,  and  upon  which,  in  the  first  place, 
re  mast  put  the  denommation  and  the  legal  quality  of  debt?  In  the  marriage  settlement  made 
■tecedeot  to  the  marriage  Uie  intended  husband  contracts  and  binds  himself  to  make  a  certain 
iDvision  for  the  wife,  and  then,  that  a  sum  of  money  equivalent  to  the  capital  for  raising' the 
nnaity  given  to  the  wife  shall  be  destined  to  the  children  6t  the  marriage.  The  consideration 
V  the  obligations  in  that  tnarriage  settlement  are  first  the  marriwe  itself,  and  then  the  provisions 
ifcich  are  made  by  the  Mends  of  the  intended  wife.  There  canl>e  no  doubt,  therefive,  that  for 
kat  cngi^ement  made  by  the  husband  there  was  good  and  vahuble  considoation  in  law.  Well 
w,  tM  en^^ement  by  the  husband  is  to  find,  raise,  and  provide  this  sum  of  £iopoo.  The 
ifficnlty  which  has  occurred  to  the  Crown  upon  the  matter  is,  that,  inasmuch  as  the  £iofioo  or 
be  obli^tion  itself,  if  you  r^ard  that  as  matter  of  property,  is  subject  in  law  to  this  pwculiar 
eacriptiOD  of  ownership,  viz.  that  during  the  life  of  the  husband  he  has  the  power  of  spending 
r  of  s^Ung,  pledging  or  alienating  the  property  which  would  be  required  to  answer  the  obligation 
I  any  mode  that  he  may  think  proper,  provided  that  he  does  it  ftx  onerous  cause. 

l^bien  it  is  said  on  the  part  of  the  Crown,  that  according  to  the  view  of  Scotch  law  the  money 
I  raised,  and  that  the  contract  for  the  purpose  of  raising  it  is  r^arded  as  a  subject  of  property, 
nds  respect  to  the  ownership  of  which  the  husband,  that  is,  the  contracting  party  in  the  eye  of 
Ik  law,  is  fiar,  and  the  parties  who  are  to  hare  the  benefit  of  the  contract  after  his  death  having 
tuii^  his  life  no  more  than  a  spes  successionis,  and  then,  fastening  upon  the  children  a  denomin- 
bon  of  haredes  or  heirs,  the  counsel  for  the  Crown  desire  to  carry  out  the  idea  of  heirship 
teDUghout  the  whole  of  the  existence  of  the  contract,  and  even  up  to  the  time  of  its  fulfilment, 
nd  to  bind  the  rights  of  the  children  the  notion  involved  in  that  word  MetrtdeSf  so  as  to  give 
»  thdr  title  the  quality  of  succession  or  descent^  and  not  the  quality  of  a  claim  by  contract 

This  is  an  ingenious  subtlety,  because  it  is  perfectly  clear,  that  evm  if  you  regard  the  fa^er 
«  having  a  ridit  of  alienation,  that  is,  a  rif^t  of  dischai^ng  his  own  contract  by  alienation  for 
■lu^  or  a  right  of  disposing  w  the  property  when  raised  m  his  lifetime  tqr  viitue  of  that  contract 
jr  alienaiion  forvalue— if  you  rc^ara  him  as  a  person  haviag  these  rights,  yon  are  in  the  present 
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case  required  to  consider  what  is  the  character  of  the  ownership  at  the  time  when  the  coDinct 
came  to  be  fulfilled  at  the  death  of  the  father,  and  then  the  right  to  the  fulfilment  is  not  a  bcritahk 
right  by  virtue  of  a  succession,  that  is,  a  tide  given  by  law,  but  it  is  a  right  by  the  act  and  pact . 
of  the  parties.  It  is  a  title  given  by  virtue  of  the  contract  contained  in  the  marriage  setdcmatj 
irbich  then  has  to  be  fulfilled.  The  hares  represents  a  right  or  title  given  by  law ;  the  creditDa] 
represent  a  right  or  title  given  by  contract ;  and  here  Are  persmis  who,  at  the  death  of  the 
claim,  not  by  virtue  of  inneritance,  for  a  title  by  inheritance  would  be  quite  inapptic^d^  bat  A^i 
claim  by  virtue  the  distinct  contract  of  the  father  contained  In  the  marri^  settlement  Tboc. 
can  be  no  doubt,  theref that  thcw  claim  bjr  a  title  which  ^ives  them  a  right  irtMOy  indepeodnt 
of  any  law  of  inheritance  or  lav  or  distribution,  and  that  can  be  none  but  tbe  r^  vUdi 
is  founded  upon  the  engagement  contained  in  the  marriage  settlement  They  are  theretat' 
entitled  by  a  contract  for  ralue  to  receive  a  certain  sum  of  money.  These  facts  axitun  viiUi' 
them  all  the  elements,  that  are  necessary  to  constitute  that  which  in  law  we  denominate  debt 

That  being  so,  we  come  to  the  fact,  that  this  sum  of  money,  being,  by  the  process  I  hm 
gone  through,  that  which  in  law  is  to  be  regarded  as  and  entituled  a  debt,  has  been  piid  an  cf 
the  estate.  Then  the  executor  comes  and  says,  in  the  language  of  the  Statute,  I  naR  pud  a 
debt  oui  of  the  estate  ;  let  me  have  a  return  of  the  duty.  When  we  come  to  look  at  the  bogiage 
of  the  Statute,  we  find,  that  that  language  gives  the  right  to  a  return  in  the  event  c(  dda  pod 
by  the  executor  out  of  the  moveable  estate,  that  were  due  and  owing  by  the  deceased.  1  iu^ 
the  proper  interpretation  of  that  language  is,  that  the  return  is  ^ven  in  respect  of  a  ddkafllii 
deceased  paid  by  the  executor  which  was  due  and  owing  at  the  time  of  the  payment. 

Then  I  fall  back  upon  the  analysis  of  the  case  and  of  the  rules  of  law  applicable  to  i^  ani«e 
have  only  to  ask.  Was  this  ^£10,000,  in  respect  of  which  the  children  were  entitled  at  lie  doA 
of  the  fiither  to  have  it  raised  ukd  paid  out  of  the  estate, — was  Hnat  a  debt  due  and  owii^at  Ac 
time  when  the  executors  paid  it  ?  The  answer  to  that  is  uear.  Without  fittiguing  your  Lorddqs 
by  going  through  the  whole  of  the  anthwities,  whether  you  look  to  the  passage  fiom  ^Aaat, 
whether  you  look  to  the  judgment  [vonoimced  by  Lord  Fullarton,  or  whether  yon  iook  to  Ae 
other  decisions,  particularly  the  case  of  Wtlsotfs  Trtatets^  which  have  been  gone  throng  <pii 
and  again,  there  can  be  no  possibility  of  doubt,  that  all  the  Judges  have  concurred  in  the  eva- 
sion, that  the  children  at  the  death  of  the  father  are  not  to  be  regarded  as  heirs  and  entitln  Iqr 
legal  rules  of  successicm,  but  are  to  be  regarded  as  persons  chdoung  by  a  contract,  and  if  chinug  , 
by  a  contract,  therefore  creditors  of  the  deceased. 

For  these  reasons,  without  repeating  what  has  been  said,  and  very  well  said  on  both  sides,  or 
fatiguing  your  Lordships  by  reading  again  the  decisions  which  have  been  referred  to,  I  thinkdieR 
can  be  no  possibility  of  doubt,  that  this  ^10,000  constituted  a  debt  in  the  proper  sense  of  tbewn^ 
and  was  attended  with  all  the  qualities  and  characteristics  which  in  the  eye  of  the  law  ace  reqand 
to  constitute  a  debt,  and,  therefore,  having  been  paid  out  of  the  pemmal  estate,  was  a  impr 
subject  of  a  deduction  from  the  duty  under  the  Statute. 

Well,  but  then  comes  that  peculiar  circumstance  about  which  the  parties,  I  thm^  podH 
themselves,  and  puzzled  their  advocates,  and  I  must  confess,  for  a  long  period  of  time,  1  diakl 
may  even  say  puzzled  your  Lordships,  and  I  am  even  now  pmled  to  find  out,  how  sndi  a  \M 
could  ever  have  entered  into  the  imagination,  and  how  it  ever  came  to  pass,  that  this  cnrioeswjj 
obscure  thing  was  dealt  with  in  the  manner  in  which  it  has  been  dealt  with.  If  we  were  succenu 
in  at  all  diving  into  the  depths  of  the  thought  of  the  learned  counsel  at  die  bar,  and  puBiiigiV 
from  those  depths  what  they  intended  to  say,  it  appears  to  be  this :  it  was  supposed,  dut  the 
Statute,  giving  the  right  of  deduction  out  of  moveable  and  personal  estate  having  been  puscd 
before  the  Statute  which  made  heritable  securities  moveable  estate  for  purposes  of  dofri  ^ 
attended  with  this  result,  that  if  you  deducted  the  ^10,000  out  of  the  pure  personal  estate,  n^nsioK 
to  include  therein  the  money  due  on  the  heritable  security,  you  would  thereby  reduce  tbesom 
that  was  liable  to  duty  to  a  sum  of  money  that  would  bear  only  in  respect  of  the  whoJe,adDtf 
of  £,y$Q.  And  thus  it  was  contended,  though  why  1  have  not  the  least  notion,  that  hanngl? 
that  operation  reduced  the  pure  personalty  down  to  a  sum  of  money  amounting,  I  think, » 
^£56,000  or  thereabouts,  the  ,£56,000  alone  became  the  subject  to  be  assessed  with  duty, 
money  due  on  the  real  securities,  the  heritable  securities,  was  to  be  laid  aside  altogedic^vi 
never  brought  into  computation  for  the  assessment  of  duty.  That  could  not  for  a  nuox*' 
be  sustained.  It  is  perfectly  clear,  that  after  you  have  reduced  the  pure  personalty  to  the  s« 
mentioned,  then,  for  the  purpose  of  duty,  yom  must  add  to  that  amount  the  mraiey  due  npm  » 
heritable  secoritiea.  It  appears,  however,  that  by  reason  of  some  mistake  in  the  tJeadu^'* 
some  misapprehoision  of  tne  figures,  the  Court  below  gave  the  party  entitled  as  wvsons  > 
reduction  of  £yao.  whereas  they  ought  not  to  have  given  them  a  reduction  of  more  than  £i5^ 
and  the  Crown,  therefcMe,  by  the  accident  of  that  Uunder,  succeeds  in  recovering  a  sn « 

£^S^  A. 

The  result,  therefore,  is,  that  the  Crown,  though  failing  altogether  upon  that  which  •«  * 
principal  object  of  the  appeal,  does  go  away co  the  richer  than  before.  Under  these  <aR^ 
Stances,  your  Lordships  have  had  sfMne  diflRcuUy  how  to  deal  with  the  costs  of  die  iqipaL  ^ 
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Ik  Crown  thinks  it  worth  while  to  say,  that  there  must  be  some  moderation  of  the  costs,  I  submit 
II  your  Lordships  that  it  will  be  right  to  give  to  the  respondents  a  moiety  only  of  the  costs  of  the 
ineaL  If  the  Crown  assents  to  that,  we  will  limit  the  costs  on  the  dismissal  of  the  appeal 
§Ae  Crown,  to  one  half  only  of  the  costs  of  the  respondents.  The  order  then  that  I  shall 
feggest  to  your  Lordships  will  be  to  dismiss  the  appeal  on  the  part  of  the  Crown,  and  to  direct 
ie  Crown  to  pay  one  half  the  costs  of  the  respondents. 
TLORD  Cairns. — Does  the  Crown  desire  that? 

tjjtrd  Advocate, — I  should  desire  to  place  the  matter  entirely  in  the  hands  of  the  House  with 
taiect  to  costs.  I  should  not  tike  to  ask  any  costs  which  the  House  thought  ought  not  to  be 
Ittd.  SobstantiaUy,  the  judgment  of  the  Lord  Ordinary,  except  with  respect  to  costs,  is  the 
He  jndgnuiUi 

■LoKD  COLOKSAY. — My  Lofds,  with  respect  to  the  merits  of  the  case  itself.  I  have  not  the 
ast  doubt,  that  this  must,  under  the  Statute,  be  regarded  as  a  debt  I  think  that  is  very  clear, 
M  as  there  does  not  arise  before  us  any  question  between  this  class  of  debt  and  other  classes  of 
fetTous  debts  competing,  as  might  happen  in  the  case  of  a  bankrupt  estate,  we  are  relieved  from 
Ie  difficulty  of  deciding  what  might  ne  a  large  question.  With  reference  to  the  claim  of  the 
)nwn  arising  under  these  Statutes,  I  have  no  douot  at  all  that  this  is  a  debt,  which  ought  to  be 
UKted. 

'Lord  Cairns. — My  lords,  1  quite  concur  in  the  opinions  which  have  been  expressed  by  my 
Me  and  learned  friends,  and  I  do  not  propose  to  add  anything  on  the  merits  of  the  case.  On 
Ie  subject  of  costs,  1  think  your  Lordships  understand  from  the  Lord  Advocate,  that  the  Crown 
ffoueht  this  matter  before  your  Lordships  for  the  purpose  of  having  the  principal  questions 
iBciaed.  It  is  a  question  which  obviously  would  arise  in  many  cases,  and  if  that  were  not  so,  the 
tevn  would  hanily  have  brought  a  case  involving  only  ^^150  for  consideration  before  your 
IMdships.  Under  these  circumstances,  the  Lord  Advocate  saying  very  properly  that  he  puts 
b  question  of  costs  into  your  Lordships*  hands,  I  venture  to  think  that  it  would  be  more 
■hntctory  that  the  appeal  should  be  dismissed  in  the  usual  way  with  costs,  without  making  any 
ftbnctioii  in  coiuequence  of  the  minor,  I  might  almost  say  the  accidental,  part  of  the  case,  which 
•an  to  have  arisen  more  from  an  error  iii  calculation  than  anything  else. 
.-ttrd  Advocate. — I  merely  wish  to  say,  with  reference  to  the  carrying  oat  of  your  Lordships' 
M^^nent,  tliat  the  interlocntor  of  the  Lord  Ordinary,  except  only  upon  the  matter  of  costs,  ts  die 
anect  judgment,  and  I  apprehend,  that  the  judgment  of  the  House  would  be  to  affirm  the 
tteriocutor  of  the  Lord  Ordinary. 

[lORD  Cairns. — I  think  your  Lordships  probaldy  would  not  alter  the  interiocutor  of  the 
wd  Ordfaiary  as  to  costs.  It  was  very  proper  in  the  case  before  him  to  divide  the  costs  as  he 
ibdcme. 

■Lord  Advocate. — An  affirmance  of  the  interlocutor  of  the  Lord  Ordinary  would  be  the  form 
kjndgment  of  this  House  would  take,  disposing  of  the  costs  otherwise  as  your  Lordships  may 

Lord  Westbury.— In  reality  we  shall  be  altering  the  interlocutors  of  the  Court  below  to  the 
MBit  of  £,\yx  I  propose,  therefore,  to  put  the  question  to  your  Lordships  in  this  form — to 
iRkie,  that  the  respondents  are  entitled  toareturnofjfisoof  surplusdutypaidbythem;  reverse 
fesmcfa  the  intoiocutor  of  the  Court  below  as  is  inconsistent  with  that  finding,  and  dh%ct  that 
b  costs  of  the  respondents  in  the  present  appeal  be  paid  to  than  by  the  appelknL 

Bmnw/  in  partf  and  in  part  affirmance^  with  declaration  and  direetioK  as  to  Pqymtnt  of 
resp<mdeiU^  G>sU  of  appeal  by  e^PellanL 

AppeUanfs  Agent,  W.  H.  MehnU— i?/J^miMy  Agents^  H.  G.  and  S.  Dickson,  W.S.;  Loch 
Id  Maclaurin,  Westminster. 


JULY  19,  1872. 

jOuston,  Thomson,  and  Ca,  App^lants,  v.  Thomas  Chapman,  Respondent. 

lie— Auction — ^Rdectionof  some  lots  as  disconfoxmto  sample — At  an  auction  ofwines^  C.  bought 
from  B.  several  lots,  one  of  the  conditions  beiiig p^^wient  on  or  before  delivery.  C.  did  not  pay 
on  delivery,  but  removed  his  lots  some  days  ^fUr  the  sale,  and  made  no  objection  at  that  time, 
hiUJ^  weeks  laUrobjectedthat  some  ofthe  wines  were  disconform  to  lot.  C.  made  no  0^  to 
retttn  the  lets  till  af^aeltM  far  the  price,  and  the  wines       remained  in  C's  custody. 
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Held  (affinning  judgmentX  That  it  was  imumbent  on  C.  to  prove^  that  kt  had  offiml io  rdan 
tfu  wines  in  reasonable  time,  and  having /ailed  to  do  so,  B.  was  entiiied  to  full  paymaU. 

Semble,  The  contraet  as  to  each  lot  being  etUire,  C.  wasnoientitiedloieeppartoftiulotwiaA 
wasgoodt  and  return  the  rest,  but  was  emHUed  to  rescind  the  wkoU  ctrntraet  as  to  seAklr' 
YvsLardCkelmsfitrd> 

This  was  an  a[>peal  from  a  decisicm  of  the  Fiist  Division  of  the  Cotirt  of  Sesaoa  in  aa  actiai 
for  the  price  of  wine  8<^  auction.  Mr.  Thomas  ChaiMnan  exposed  for  sak  by  ancdoimioai 
lots  of  wine,  and  the  stipuhition  in  the  conditions  of  sale  was  payment  before  or  on  ddivn 
Messrs.  Couston,  Thomson,  and  Co.,  wine  merchants,  Leith,  were  the  highest  bidden,  at  ^761 
19J'.  \d.  Anactionwasbrought  for  the  price,  and  the  pursuer  alleged,  that  he  allowed  thedcfiendett 
to  obtain  delivery  on  the  understanding,  that  they  would  pay  immediately  after  delivoy.  IV 
defenders  did  not  take  delivery  till  ten  days  after  the  sale,  and  they  made  no  objection  to  the 
wines  as  faulty  till  five  weeks  after  delivery,  when  they  objected,  that  the  wines  were  discODfom 
to  lot,  and  claimed  a  deduction  from  the  price  on  that  ground.  The  pursuer  would  not  adiut  the 
wines  were  &ulty,  but  (^md  to  take  the  wh(^  lot  back,  and  caned  the  bo^^in,  lAidi  oftr 
was  refused. 

The  defenders,  in  their  statement  of  facts,  alleged,  that  the  wines  were  sold  by  saiiu4e,iBdllu( 
park  of  them  were  bad  and  unmarketable,  and  clainned  deduction  of  ;£446  2^.  fKHnthenidBse 
money  on  that  account,  and  that  they  titneously  rejected  the  said  part  of  the  wine.  The  ttfaideci 
therefore  contended  in  their  pleas  in  law,  that  either  the  sale  was  iU^al  and  the  actkens 
incompetent,  or  that  the  sale  m  each  lot  was  a  separate  transaction,  and  uiat  th^  ofieted  10  pf 
for  the  sound  part  of  the  wines,  and  timeously  rejected  the  unsound  part. 

The  Lord  Ordinaty  (GiffordX  after  allowing  a  prool^  held,  that  the  defenders,  banc  Mt 
returned  any  the  disputed  lots,  but  having  retained  them  in  Uieir  possession,  were  bsncA« 
withholding  payment  of  the  price,  and  decided  in  favour  of  the  pursuer  for  die  whi4e  vmaL 
On  reclaiming  note,  the  First  Division  recalled  this  interlocutor,  but,  with  sli^  alttnitiiiMi 
decided  to  the  same  effect   The  defenders  now  appealed  against  Ixith  interlocuton. 

Manisty  Q.C.,  and  J.  Campbell  Smith,  for  the  af^Uants.— The  point  rehed  on  by  Ac  R- 
spondent,  that  no  rejection  was  made  in  time,  was  not  included  in  his  pleas  in  law,  and  m 
proved.   On  the  contrary,  there  was  ample  evidence  that  the  appellant  gave  notice  ttuttbewiae 
was  disconform  to  sample.    The  burden  of  proving  that  there  was  delay  in  ofTerii^  toreton^ 
lots  lay  on  the  respondent,  and  no  such  proof  was  given.    The  buyer  had  a  r^ht  to  i&m 
goods,  on  finding  they  were  not  according  to  sample,  and  he  did  in  effect  do  sa  Jt^y- 
33  D.  342.    He  was  not  bound  to  put  the  goods  in  neutral  custody.    The  respondrat  ta^  u 
along  contended,  that  the  whole  of  the  lots  or  none  must  be  returned,  but  it  is  now  admitted^ 
there  was  a  distinct  contract  as  to  each  lot    AU  that  could  be  leasonably  done  to  teat  the  ifle 
had  been  done,  and  there  was  no  unnecessary  delay. 

The  Lord  Adoocate  and  the  Solicitor  General^  for  the  respondent,  were  not  called  apoa 

Lord  Chahceixor  HATHERLEY.—My  LonU,  in  this  case  it  is  much  to  her^retted,tea 
dispute  of  this  character,  for  an  amount  small  compared  to  that  at  stake  in  many  cases  vbiiim 
brw^t  to  your  LordsUps*  House,  should  have  gone  through  so  long  a  course  of  litigiiiaB. 
However,  the  matter  which  comes  before  us  to  be  determined  is  this,  whether  oc  not  dK■te^ 
locutors  of  the  Court  of  Session,  uptm  a  summons  which  was  brou^t  on  the  part  of  the  psM^i 
the  present  respondent,  against  the  defenders,  the  present  appellants,  are  eironeooi 
summons  was  in  an  action  for  recovering  the  price  of  certain  wines  sold  by  auction  in  Edinbini^ 
The  wines  were  sold  in  lots,  and  with  regard  to  three  (tf  the  lots  which  were  purchased  bf  the 
defenders,  the  present  appellants,  questions  arose.  With  regard  to  certain  other  lots  of  AeV 
purchase  four  or  five  in  number,  no  question  arose. 

The  first  point  for  consideration  which  appears  to  have  suggested  itself  in  the  coarse  ef  jne 
argument  in  the  Court  below,  was  as  to  how  far  there  was  or  was  not  a  distinct  contract  «>■ 
respect  to  each  lot.  Upon  that  there  can  be  no  doubt  or  dispute  whatever,  and  it  caoBOl  1* 
said  now  to  be  involved  in  the  case  brought  before  your  Loraships*  bar.  There  can  be  v 
question  whatever,  that  the  purchase  of  each  lot  was  a  separate  and  distinct  contract,  and  AH  * 
was  perfecdy  competent  to  tne  defenders  to  object  to  the  completion  of  the  purchase  mdi 
to  the  three  lots  they  object  to,  if  they  had  good  grounds  ror  so  doing,  inespecdTChr  ^^'"''y^ 
the  view  which  they  might  take  of  the  other  purchase  which  they  made,  and  with  vUdi  u9 
are  content. 

One  singular  circumstance  in  the  case  (although  it  has  no  special  wdght  upon  (^^'"'v^ 
which  ought  properly  to  be  come  to)  is  this :  that  the  defenders,  insisting  as  mey  hare  a 
think,  to  insist,  that  the  contracts  were  several,  nevertheless  did  not  pay  for  the  lots  tkrw 
bou{^l^  and  which  were  good ;  nor  does  it  appear,  from  what  is  said  by  the  learned  JadiP'' 

1  See  previous  reports  9  Macph.  675  ;  43  Sc.  Jur.  3261  S.  C  L.  R.  3  Sc.  Ap.  330 ;  lo)h4^ 
H.  L,  74 :  44  Sc.  Jur.  a/n. 
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kr  Court  below,  that  up  to  the  time  of  the  action  (it  is  true  they  did  so  in  the  course  of  the  action) 
teyhad  paid  for  the  lots  to  which  they  did  not  object  The  reason  may  not  be  difficult  to  dis- 
tm,  but  with  regard  to  three  ci  the  lots,  namdy^  Nos.  19,  34,  and  51,  an  objectitn  aro8& 
ta  19  may  be  passed  by,  because  that  question  is  now  disposed  Of,  and  no  argument  has  arisen 
pon  it,  either  in  the  Court  below  or  in  your  Lordships'  House.  The  question  therefore  is 
tdnced  to  lots  34.  and  51. 

,  Tbe  contest  raised  by  the  defenders,  when  pressed  to  pay  for  these  lots,  was,  that  the  sale  was 
[lale  by  sami^  and  Uiat  these  lots  were  not  in  all  their  parts  conformable  to  tbe  sample.  The 
lie  of  tbese  wines  took  place  on  the  i9tfa  March,  and  tbe  delivery  was  to  have  been  immediate, 
|t  some  little  discussion  and  dispute  arose  about  it,  and  by  some  arrangement  (which  it  is 
jMKcessary  to  enter  into)  between  the  parties,  the  lots  were  not  delivered  until  early  in  April. 
pKn  they  were  so  delivered  in  April,  the  lots  in  question  being  lots  that  were  sold  as  claret  of 
Equality,  and  sufficiently  high  prices,  and  being  sold  by  sample,  it  occurred  to  these  gentlemen, 
)t  appellants,  that  they  might  send  some  samples  of  the  wine  to  England  for  sale,  and  they 
lEonliagly  sent  them  to  a  Mr.  Cooper  of  Reading,  who  upon  examining  the  sample  sent  him, 
ifaich  appears  as  far  as  we  can  see,  to  have  been  one  of  the  actual  bottles  purchased,  and  not  a 
imple  produced  by  being  decanted  or  poured  out  from  some  other  sample,  but  the  actual  thing 
irif,)  loomed  it  with  the  statement,  that  the  wine  was  wholly  unfit  to  be  offered  to  customers, 
b  seems  to  have  led  to  inquiry,  and  we  may  take  it  as  an  established  point  of  time  in  the  case, 
hu  the  6th  May  is  a  time  at  which  certainly  the  definders  were  perfectly  well  informed,  that 
Ine  was  a  serious  vaziation  in  the  several  puts  of  the  lots  they  had  purchased— lots  24  and  51. 
B  a  portion  of  each  of  those  lots  there  was  a  considerable  difference  between  the  wine  which 
ad  been  delivered  to  them  in  April,  and  the  wtiw  of  which  a  sample  had  been  (Ht>duced  in  order 
>  lead  to  tbe  sale. 

.  Accordingly,  this  having  been  discovned  on  the  6th  May,  certain  correspondence  takes  place, 
iwUch  questions  are  raised  dbwt  the  wine  not  being  conformable  to  the  sample,  and  there  is 
■Be  discrepancy  in  the  evidence  as  to  whether  or  not  Uie  objections  which  were  raised  pointed 
btinctly  to  these  two  lots,  or  pointed  in  general  terms  to  the  clarets  which  had  been  purchased, 
ido  not  think  that  anything  material  will  turn  upon  that  point,  and  it  is  not  necessary  to  notice 
kfnrtber  ;  although  it  was  dealt  with  at  considerable  length  by  the  learned  counsel  in  his  argu- 
MnL  The  learned  counsel  for  the  appellants  in  their  argument  stated,  that  there  was  a  distinct 
Ijection  raised  to  these  particular  lots,  and  not  a  general  objection  to  the  wine  as  being  inferior 
I  tbe  sample.  They  say  that  they  dispensed  altogether  with  giving  any  proof  of  that,  because 
fc  one  the  condescendences  in  the  course  of  the  proceedings,  it  is  distinctly  stated  by  the 
IRsent  pursuer  in  the  action  that  the  19th  of  May  was  the  time  when  the  objections  were  made 
^  Jots  19,  24,  and  51,  and  the  condescendence  goes  on  to  state,  that  what  was  done  by  the  appel- 
iMs  was  simply  to  make  an  offisr  to  retain  that  which  was  pursuant  to  sample  and  to  pay  only 
far  tint,  not  ^ying  for  the  part  which  was  not  ccmformable  to  sample^ 

But,  as  I  nave  said,  all  this  I  think  seems  to  come  to  nothing  with  reference  to  the  course  of 
poGcedii^  between  the  parties,  because  the  ultimate  course  of  proceeding  between  the  parties  is 
Meetly  clear.  There  was  no  offer  whatever  to  return  the  lots  at  any  period  throughout  the 
ihote  of  this  correspondence  which  has  been  opened  to  your  Lordships  on  the  part  of  the 
kfaders  before  the  14th  June,  which  was  the  day  after  the  matter  was  brought  into  litigation, 
proceedings  having  commenced  on  the  13th.  But  the  question  does  not  rest  here,  upon 
Aether  or  not  there  was  that  offer,  because  it  seems  to  me  beyond  dispute,  as  far  as  any  of  the 
nthorities  which  have  been  cited  before  us  go ;  and  the  question  has  been  very  fully  and  ably 
bicusaed  by  the  learned  counsel,  but  that  discussion  had  not  thrown  any  new  light  upon  that 
lut  of  the  case  which  was  considered  by  the  Court  of  Session  in  Scotland. 

There  is  no  reason  for  questioning  the  law  of  Scotland  at  least  to  be  this,  that  it  is  not  competent 
0  a  person,  on  receiving  articles  which  he  has  purchased  and  which  are  not  found  to  be  conform- 
able to  the  description  or  the  sample  which  he  received  of  them  in  the  course  of  the  sale — I  say 
t  is  not  competmt  to  faim  to  retain  the  article,  and  at  the  same  time  to  raise  any  question  about 
ihe  payment  ttf  the  money.  According  to  the  law  of  Scodand,  he  appears  to  have  only  two 
lonrses  open  to  him— 4he  cme  is  that  m  retaining  the  article  and  paying  for  it  subject  to  any 
IHestion  which  may  arise  hereafter,  and  it  is  not  necessary  for  your  Lcvdships  at  the  present 
ument  to  determine  as  to  what  his  position  and  rights  may  be  with  reference  to  any  dinenmce 
Ktween  that  which  had  bnn  sold  to  him  and  the  actaal  value  <tf  die  article  [wrchasied  by  him. 
He  has  either  to  retain  it  and  pay  for  it  or  at  once — not  necessarily  to  return  it,  but  at  least  to 
Mti^  immediaedy,  or  at  all  events  within  a  reasonable  time,  to  the  person  from  whom  he  has 
nrcnased  the  article,  that  he  rejects  it,  that  the  contract  is  at  an  end  between  him  and  the  vendcv 
B  respect  of  that  article,  and  that  the  article  itself  is  at  tbe  disposal  of  the  vendor  and  at  the 
ilk  of  the  vendor,  that  he,  the  purchaser,  not  only  will  have  no  more  to  do  with  it,  but  declines 
ft  any  way  retaining  possession  of  it. 

A  great  deal  of  argument  has  arisen  on  the  part  of  counsel  with  reference  to  this  point  A 
sotreqiaiideDoe  took  i^ace  beginning  on  the  oth  May,  and  it  went  on  at  cnuidenble  length 
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nearly  down  to  the  14th  June,  the  date  which  I  before  referred  to  as  that,  at  which  the  pnrdaat 
offered  to  return  the  wine.   On  the  other  hand,  both  parties  (as  the  learned  Juc^es  said  u 
Court  below)  were  uncertain  as  to  their  rights,  or  were  willing  to  treat  independently  tbek 
strict  rights,  whatever  the  true  view  of  their  strict  legal  rights  in  the  case  might  be,  because  tlie 
vendor  said — Retur  i  us  all  the  lots  you  bought ;  we  are  quite  willing  to  take  tbem  all  back 
— conceiving,  I  suppose,  that  some  lots  might  have  been  bought  very  cheapo  although  there  nadt 
have  been  some  miscarri^  as  regards  tne  particular  lots  that  wore  conqilahied  ot  And  at 
purchaser  says  from  time  to  time,**  I  am  willmg  to  keep  that  which  is  worth  httpin^  aadvlaA 
IS  answerable  to  the  sanqd^  which  is  a  considmtble  quantity  of  each  lo^  and  I  am  willing  to  p^i 
foe  that,  but  with  respect  to  the  rest  I  will  not  pay  for  it."   That  was  clearly  no^  accorangttj 
the  law  of  Scotland,  the  right  on  «ther  side  to  which  either  party  was  entitled,  and  in  tbeitoi! 
in  law  which  are  raised  between  the  parties  the  matter  seems  to  be  put  in  its  true  hght,  hetam] 
the  pleas  in  law  raise  these  questions: — "First,  was  there  a  sale?   Se&mdly,       there  s| 
delivery  ?  Both  these  points  are  undisputed.   Then  the  question  is  raised  by  a  plea  in  hvof  dte ' 
pursuer  in  the  action  (intending  to  meet  thereby,  no  doubt,  an  objection  upon  the  pait  <i  the 
defender)  in  which  he  says,  that  there  was  not  a  Hmeous  objection  raised  to  the  quality  d 
the  lots.   There  may  be  a  question  as  to  whether  the  objection  was  Hmeous  or  not,  bst,  is  at 
present  advised,  I  think  there  was  no  loss  of  time  in  making  the  objection.   The  objeciicfl  wai 
made  as  soon  as  it  was  known  through  the  objection  of  Mr.  Cooper  what  the  quality  <i  ^  rae 
was ;  there  was  no  great  delay  in  m^ing  the  objection.    On  the  other  hand  the  ddeDderRiiei 
this  point,  that  be  timeously  offered  to  return  the  lots  in  question.  Those  wne  the  three  quesiin 
which  were  raised. 

Now,  as  regards  those  three  questions,  there  was  no  doubt  that  the  wine  was  delivert^  aai 
there  is  no  doubt  that  the  wine  was  not  according  to  samj^   We  have  not  heard  dieonai 
for  the  respondent,  but  it  seems  to  me,  (and  I  rather  differ  from  w4iat  the  learned  Jodpssf 
upon  this  point,}  that  there  is  scarcely  any  reasonable  doubt  that  a  portion  of  the  winevasaBt 
according  to  sample.  But  there  is  one  matter  which  it  was  undoubtedly  thrown  upon  the  defcate 
to  prove,  namely,  the  timeous  rejection  and  return  of  the  thing  bought.   The  questim  is,  lAedMr 
that  has  been  clearly  made  out  and  established  to  your  Lordships'  satisfaction.  Hneici 
unfortimate  it  may  be  for  those  gentlemen,  I  apprehend,  that  the  only  conclusion  to  which  veon . 
properly  come  is,  that  this  was  not  done.   The  defender  really  veay  much  trusted  to  ^lat  il . 
stated  in  the  condescendence  with  respect  to  the  6th  May.  Now  if  you  take  that  at  all,  yDaoiA  i 
take  it  as  there  stated ;  and  if  all  that  is  there  stated  is  true,  it  does  not  amount  to  any  ddcncs : 
to  the  action,  because  there  is  nothing  there  said  about  any  return  or  notice  or  statemeM  d 
intention  to  retiun  the  lots  complained  of  to  the  vendor.    Therefore,  you  must  go  oo  from 
6tb  May,  and  look  at  the  correspondence,  and  the  correspondence  is  deeper  than  the  avcmeitt 
in  the  condescendrace,  and  therefore  1  think  it  need  not  be  further  commented  upon.  ThenjH 
come  to  the  letter  of  the  31st  May,  which,  coupled  with  the  postscript,  the  appellants  insa  ^ 
as  a  virtual  notice.    They  call  it  an  offer  to  return  the  lots.   But,  as  I  said  before,  the  qmw 
will  more  properly  be,  whether  it  was  a  notice  that  the  lots  were  rejecteKl,  and  were  held  it  de 
disposal  CH  the  vendor.   But,  if  you  look  at  the  letter  of  the  31st  May,  including  the  po«sa^ 
it  only  comes  to  another  link  in  the  series  of  negotiations  or  disputes,  (whether  they  are  viem 
in  the  one  light  or  the  other  is  not  very  material,)  the  series  of  discussions  between  the  tm 
in  which  they  discussed  th«r  various  ri^^hts,  neither  of  them  appearing  to  hit  upon  that 
was  the  precise  point  of  law  to  be  determined  between  the  parties,  and  the  postscript  (»lycooui% 
to  an  offer  on  the  part  of  these  gentlemen  with  reference  to  all  the  clarets  which  had  been  pn^ 
chased,  there  being  another  lot  purchased  besides  the  lots  as  to  which  there  was  a  lUspate,  they 
make  a  proposal  about  the  whole  of  the  clarets  which  had  been  purchased.   It  is  clear,  diat  y» 
cannot  regard  that  as  any  definite  proposition  with  regard  to  the  lots  in  dispute,  lots  24  and  5i< 
It  is  only  a  portion  of  a  correspondence  which  was  going  on  between  the  parties,  withoot  thor 
ever  coming  to  any  clear  or  distinct  view  of  the  legal  position  of  either  party.   And  that  ^'^^ 
things  contmued  until  after  the  31st  of  May.    Now  it  is  to  be  observed,'that  these gendemenl^ 
really  only  one  thing  to  do  on  the  6th  of  May,  or  rather  one  of  two  things  to  do,  nameljt  at"' 
to  take  the  lots  and  pay  for  them,  trusting  to  what  they  might  recover  in  a  subsequent  sctiat 
to  reject  them  at  once  and  notify  to  the  vendor,  that  they  held  them  at  the  risk  and  the  dispo^w 
of  the  vendor,  and  that  they  utterly  abne^ted  all  lialnUty  and  all  responsibility  in  respect  of 
wines.   I  say  on  the  6th  of  May  they  mi^t  have  done  tha^  tiut  nothing  whatever  u  dnc 
the  13A  of  June,  when  the  action  is  brought.  _ 

Now,  in  that  state  of  things,  regard  being  had  to  the  nature  and  condition  frfdie  aRiden» 
had  been  bot^fat-H«gard  being  had  to  the  full  notice,  which  had  been  arrived  at  so  IcngiS°'^ 
the  6th  of  May,  of  what  the  condition  of  the  article  was,  and  what  the  rig^t  and  the  V^^^ 
the  defenders  was,  one  can  understand  why  it  is,  that  the  Lord  Advocate,  in  the  course  n  V 
argument  of  the  learned  counsel  for  the  appellant,  stated  that  he  was  willii^  to  waive  all  qnc^ 
of  nicety  as  to  what  seemed  to  be  a  very  nice  point  indeed,  namely,  the  exact  /hwcAm  ft^^ 
At  which  two  letters  were  written,  the  one  being  an  offer  to  return  ^winesy  and  the  oAcrab*' 
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Aich  vas  either  enclosed  in  the  same  envelope  or  written  about  the  same  time,  on  the  same  day 
■  Thich  the  service  of  the  process  was  accepted,  vhich  alone  constituted  the  origination  of  the 
■it.  I  say  without  reference  to  that  nice  point,  the  Court  is  safe  in  coming  to  the  same  conclu- 
fn,  which,  if  the  case  had  been  before  a  jury,  I  apprehend  the  Court  would  have  been  entitled 
ftcome  to,  namely,  that  there  had  not  been  such  a  clear  and  distinct  notification  of  the  breaking 
I  the  contraa  up  to  at  least  the  13th  of  June,  (whatever  there  may  have  been  on  the  14th  of 
pe,)  as  would  justify  these  gentlemen  in  retaining  as  they  did,  the  goods  which  had  been  sold 
fiHaa  without  paying  the  price  for  them. 

f  The  findings  cf  the  Court  below  may  possibly  be  open  to  some  cavil  or  dispute  as  regards  tbe 
lldiDg,that  nodiing  was  done  up  to  the  13th  of  May,  looking  to  the  statements  in  the  condescend- 
tee  iUMMit  the  6th  of  May.  But  1  apprehend  thereastmatue  construction  of  these  findii^  irauld 
1^  that  nothing  was  done  which  the  law  required  to  be  daae  by  which  a  person  could  say,  that 
e  was  absolved  from  the  contract,  and  that  lie  had  put  an  end  to  it,  and  had  thus  put  mmseif 
I  a  position  in  which  he  was  entitled  to  say,  that  he  is  not  any  loi^r  liable  for  tbe  price  under 
be  contract  Whatever  that  may  be,  I  apprehend,  that  it  is  not  necessary  fur  your  Lordships  to 
■er  minutely  into  the  Anding,  which  is  itself  only  a  step  in  the  progress  of  the  evidence  as  to 
to  was  or  was  not  done  by  those  gentlemen  at  any  point  of  time  with  regard  to  the  proposals 
lUch  they  did  make  ;  and  that  in  substance  they  bad  uot,  up  to  that  time,  (vhich  was  a  very 
nsderable  interval  of  time,  regard  being  had  to  the  subject  matter,)  namely,  up  to  the  13th  of 
ine  from  the  6th  of  May,  done  that  which  it  was  incumbent  upon  them  to  do,  if^ they  wished  to 
•cape  from  the  payment  of  the  price.  Therefore,  without  its  being  necessary  to  say,  (as  1  tliink 
:  is  not  necessary  to  say,)  with  reference  to  the  expression  of  one  of  the  learned  Judges,  that  the 
bor  was  finally  closed  by  the  letter  of  the  14th  of  June  accepting  the  service  of  process  and  con- 
lituting^  therefore,  the  institution  of  the  suit,  I  apprehend  that  your  Lordships  will  be  of  opinion, 
bt  the  finding  of  the  learned  Judges  below  was  right  in  which  they  found  that,  as  there  was  not 
iieturn  made  of  the  goods,  but  the  goods  remained  up  to  that  very  time  (as  they  did)  in  the 
lossession  of  the  defenders,  the  defenders  have  not  put  themselves  in  a  position  in  which  they 
n  claim  a  right  to  be  excused  from  the  payment  of  the  money,  whatever  their  rights  may  be 
trith  respect  to  whidi  it  is  not  necessary  to  express  any  opinion)  in  respect  of  the  quality  of 
)nds  ftimished  to  them.  I  do  not  think  that  in  substance  that  point  has  ever  been  much  pressed 
^  OS.  It  was  suggested  in  argument,  and  it  ought  to  be  noticed,  althoogh  the  point  could 
■rdJy  be  pressed  withany  reasonable  hope  of  success,  that  in  effect  there  was  no  contract  between 
be  parties  as  to  the  quality  of  the  articles.  A  case  was  cited  to  support  that  proposition.  If  a 
tac  had  not  been  cited,  I  should  not  have  noticed  this  point  at  all.  That  was  a  case  in  which 
\  person  engaged  not  to  sell  a  definite  thing  in  esse,  but  to  supply  certain  quantities  of  yam 
iDCording  to  sample.  He  might  supply  the  yam  from  whencesoever  he  pleased ;  there  might 
Mt  be  a  single  hank  of  it  in  esse  at  the  time  beyond  tbe  sample  of  it ;  and  he  furnished  some  jute 
■lead  of  nax.  There  the  very  contract  was  for  flax,  not  for  jute,  a  thing  different  in  rerum 
Mturd.  But  here  the  contract  is  for  certain  specified  wines,  sent  over  by  a  certain  firm,  Gordon 
nd  Co.,  and  lying  in  certain  specified  cellars  ;  the  parties  are  both  of  them  acting  bond  ^de. 
loth  the  vendor  and  the  vendee  thought  that  it  was  wine  of  the  quality  represented  by  the  sample, 
lotfa  thought  so  up  to  the  very  moment  of  the  return  of  the  goods  from  Mr.  Cooper  and  the 
toipiaint  that  was  then  made.  Of  course,  it  is  impossible  to  say,  that  a  contract  is  not  made 
•cause  each  and  every  individual  article  in  the  things  sold  is  not  equal  to  the  sample  produced, 
f  that  were  so,  I  af^hcud,  that  nine-tenths  of  the  bargams  which  are  taking  place  fiom  time 
•  dme  in  a  vast  mercantile  community  like  this,  might  be  set  aside,  because  by  a  mere  accident 
here  mi^t  be  three  or  four  of  the  articles  not  conformable  to  the  sample.  A  contract  was  made 
Bd  entensd  inta  These  gentlemen  found,  that  when  they  received  the  goods,  the  articles  supplied 
ne  not  what  they  conceived  they  ought  to  be.  They  had  it  in  their  power  either  to  accept 
hem  and  pay  for  tbem,  reserving  all  their  rights,  or  to  reject  them  and  notify  the  rejection.  It 
ppears  to  me,  that  they  have  not  done  either  the  one  or  tbe  other,  and  the  consequoice  is,  that 
Ky  are  now  liable  for  the  price  which  they  have  contracted  to  pay  for  these  articles. 
I  think,  therefore,  my  Lords,  that  all  we  can  do  is  to  affirm  the  interlocutors  of  the  Court  of 
iession,  and  to  dismiss  tbe  appeal  with  costs. 

Lord  Chelmsford.— My  Lords,  I  agree  with  my  noble  and  learned  friend  on  the  woolsack 
s  to  this  case.  There  can  be  no  doubt,  that  the  purchases  of  the  lots  in  question  constituted  a 
eparate  contract  as  to  each  lot.  The  sale  was  by  sample.  It  turned  out  that  very  large  quantities 
f  tbe  wine  in  both  of  the  lots  did  not  correspond  with  the  sample,  and  undoubtedly  the  purdiasa' 
ad  a  r^rht  without  delay  to  return  the  wine  and  rescind  or  abandon  the  contract. 

RefereuM  has  been  made  to  tbe  difference  between  the  lawof  EMlaad  and  the  law  of  Scotland, 
ad  as  to  the  right  of  a  purchase  to  rescind  a  contract  and  therefore  I  will  say  a  few  words  upon 
hat  lUfiWence.  In  Kn^and,  if  goods  are  sold  by  sample  and  they  are  delivered  and  accepted 
ly  the  purchaser,  the  purchaser  cannot  return  them ;  but  if  he  has  not  completely  accepted  than, 
hat  is,  if  tw  hu  talnn  the  delivery  conditionally,  he  has  a  right  to  keep  the  goods  for  a  sufficient 
ine  te  enable  Urn  to  give  them  a  fair  trial,  and  then  if  they  are  found  not  to  correspond  with 
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the  sample  be  is  entitled  to  return  them.    As  I  understand  the  law  of  Scotland,  althoa^  iks 
goods  have  been  accepted  by  the  purchaser,  yet  if  he  finds  that  they  do  not  correspood  vidi 
sample,  he  has  an  absolute  rirht  to  return  them. 

Now  let  us  take  the  case  oi  ^oods  sold  upon  a  warranty,  and  by  way  of  illustratioo  I  wiD  ukfl 
the  case  of  a  sale  of  a  horse,  with  a  warranty  of  soundness.  Some  of  the  eases  which  have  beta 
referred  to  apply  to  that  subject.  If  a  horse  is  sold  with  a  warranty  of  soundness,  and  it  taiJ 
out  to  be  unsound,  in  England  the  purchaser  cannot  return  the  horse  unless  there  is  a  stipoliiiM 
in  the  agreement,  that  if  the  horse  does  not  answer  to  the  warranty  he  shall  be  at  liberty  tordid 
it,  but  mat  all  he  can  do  is  to  offer  to  return  the  horse  to  the  seller,  and  if  the  sdler  Tcfosesig 
receive  it  back,  then  he  may  sell  the  horse  and  recover  from  the  seller  tiie  difiefence  in  vjtm 
between  a  sound  and  an  nnsound  hors^  that  is  to  say,  the  differmt^  between  die  price  nii|| 
the  horse  realized  upon  the  sale  and  tbe  price  which  he  had  paid.  In  Scodand,  as  I  iuidencn% 
there  is  an  absolute  right  to  return  the  horse  upon  thediscovery  of  its  ansoundness,  without  dm 
being  any  stipulation  to  that  effect  in  the  agreement  between  the  parties. 

In  this  case  the  action  being  brought  for  the  price  of  the  wines  in  these  difierem  kb,  As' 
defenda-s,  (the  appellants,)  by  way  of  defence,  state  in  their  pleas  in  law,  that  the  wine  was  sol 
conform  to  contract,  and  that  they  rejected  the  lots  and  timeously  offered  to  return  tbem,  I  mi 
rather  astonished  to  hear  it  stated  at  the  bar,  that  upon  these  pleas  in  taw  it  was  incombcBt  upon 
the  pursuer  to  shew  that  there  had  not  been  an  offer  to  return  the  wines  without  dday,  tkt  is, 
that  it  was  the  incumbent  duty  of  the  pursuer  to  prove  that  which  it  would  have  been  Awat  ] 
impossible  for  him  to  prove,  namely,  a  negative  in  this  case,  that  there  had  not  been  an  aftria 
return.  We  were  also  warned,  that  if  we  decided  otherwise  we  should  change  the  law  of  ScodMi 
in  this  respect.    I  do  not  think  that  the  law  of  Scotland  is  so  unreasonable  as  to  require  a  -patt 
to  prove  a  negative  by  way  of  anticipation  to  an  affirmative  defence.    The  defenders  asscM 
and  as  it  appears  to  me  properly  assumed,  the  defence  by  their  plea  in  law ;  and  by  the  Aa  «f  . 
6th  Geo.  IV.  cap.  120,  their  plea  in  law  is  to  be  held  to  be  the  sole  ground  of  their  defence^  ail  ; 
therefore  I  apprehend,  that  the  onus  of  proving  that  the  goods  had  been  returaed,  or  that  im 
had  been  an  otter  to  return         lay  upon  the  danders.  I 

Now  the  questions  which  arose  between  ^  parties  upon  the  pleas  in  law  were  Aese :— 
Did  the  wine  correspond  with  the  sample  ?  nify,  Was  there  any  unproper  delay  in  discmeriif 
the  defective  quality  of  the  wine  ?  and  ydfyt  Was  there^ny  impn^wr  delay  in  the  offer  to  nemi^ 
them? 

N  ow,  with  regard  to  the  wine  not  correspcnding  to  the  sample,  there  can  be  no  dovbt  whaterot. 
that  large  quantities  of  the  wine  in  both  lots  were  utterly  bad,  and  could  in  no  way  whateni  W 
said  to  contorm  to  the  sample.  And  therefore,  upon  the  discovery  of  that  fact,  there  is  do  doaH 
whatever,  that  the  defenders  had  a  right,  not,  as  appeared  to  be  contended  in  the  cooKe  of  AtJ 
argument,  to  retain  the  good  wine  and  return  the  bad,  but  to  rescind  the  contract  fc^  those  kM* 
altogether.  The  contract  being  entire  for  each  lot,  the  only  way  in  which  the  defenders  com 
discharge  themselves  finm  their  oUigation  to  pay  for  the  wine  was  by  retuniii^orofieriD|N  ' 
return  tne  whole  of  the  lots. 

Now,  was  there  delay  in  ascertaining  the  defective  quality  of  the  wine  ?  I  think  upon  iM 
subject  there  can  be  no  doubt  It  appears  upon  the  evidence,  that  at  least  the  muddy  iui{deasait 
state  of  the  wine  which  has  been  described  in  very  strong  terms  might  have  been  discovend  ia 
the  course  of  a  week — perhaps  at  the  most,  merely  by  holding  it  up  to  a  gas  light  or  odier 
and  therefore  I  think  that  the  time  which  was  taken  by  the  defenders  before  they  diacoieiea 
these  defects  in  the  quality  of  the  wine  was  an  unnecessary  delay,  and  tfaer^bre  upon  that  poiit 
probably  they  mieht  tie  con»dered  to  be  without  defence. 

But  with  regard  to  the  offer  to  return,  I  think  the  case  is  so  perfectly  clear  against  the  dcfeaden 
that  I  should  be  content  to  rest  my  opinion  in  this  case  entirely  upm  that  question.  I  ^iprehaid, 
that  where  a  party  desires  to  rescind  a  purchase  upon  the  ground,  that  the  quality  of  the  aitide 
sold  does  not  correspond  with  that  article  which  it  professes  to  be,  or  with  the  sample  opon  wUck 
it  was  sold,  it  is  his  duty  to  make  a  clear  and  distinct  offer  to  return,  or  in  fact  to  return  4e 
goods  by  stating  to  the  vendor,  that  the  goods  are  at  his  risk,  that  they  no  longtf  bdoig  to  dK 
purchaser,  that  he  rejects  them,  that  be  throws  them  back  uptm  the  vendor's  hands,  and  that  tks  j 
contract  is  thereby  rescinded. 

Now  was  there  any  such  distinct  offer  made  on  the  part  of  the  defenders  in  this  case.   It^  - 
quite  clear,  that  until  the  14th  of  June  1870  it  is  hardly  possible  fw:  the  defenders  to  cwWoo  | 
successfiilly  that  there  was  any  such  offer.    Stress  has  been  laid  upon  the  letter  of  the  31st  rf  ; 
May.    It  appears  to  me,  that  that  letter  is  anything  but  a  distinct  offer,  or  any  oSv  at  al^  to 
return  these  goods,  because  the  only  important  part  of  it  is  this :  that,  with  the  ^^^6*''''"'^^^ 
irf  \(A  19  and  the  whole  of  lots  24  and  51,  they  are  "  agreeable  to  retain  the  rest  cff  tbe  gftoat 
purchased  at  the  sale  and  pay  for  them,  and  also  to  pay  for  the  abora  lots  provided  yoampp?  : 
them  with  the  goods  which  they  bought  according  to  the  sample  and  description.   Failinf  )^ 
being  able  to  do  this,  they  think  that  they  are  entitled  to  the  diifererux  between  thepn«^ 
whu^  they  porchased  them  and  the  price  at  which  they  can  be  bot^lit  in  the  market*  Iw  w 
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ntbing  but  an  offer  to  tetom  tlie  goods ;  it  was  an  ofiier  to  retain  them  and  to  receive  tlio 
lllerence  in  price. 

But  then  it  is  said,  that  the  postscript  to  that  letter  is  most  important  here,  and  that  it  shews 
lat  there  was  an  offer  to  return  the  goods.  Now  what  is  that  postscript  ?  "  If  you  wish,  Messrs. 
k  T.  and  Co.  would  prefer  to  return  the  whole  of  the  fine  clarets,  as,  looking  to  the  condition  of 
iportiao  of  them,  they  would  prefer  not  to  offer  them  to  their  customers?  This  is  merely  a 
■gestioDfthat  if  the  seller  wish  they  would  prefer  to  return  the  whole  of  the  fine  claret^  that  is, 
pin  they  hare  ascertained  what  the  seller's  wishes  are  upon  the  subject,  then  they  would  prefer 
Betora  them.  That  is  not  an  offer  to  return  them.  But  besides  that,  it  is  not  an  offer  to  return 
■K  paiticabr  lots  and  to  rescind  the  contract,  but  a  statement,  that  they  would  prefer  to  return 
m  whcAe  d  the  fine  clarets,  there  being  other  lots  of  clarets  besides  these  particular  lots,  Nos. 
and  51. 

[Then  the  only  other  possible  way,  in  which  the  defenders  can  say  that  they  made  an  offer  to 
Mora  these  wines,  is  in  the  letter  of  the  14th  June  1870.  Now  that  letter  was  seat  after  the 
ismions  had  been  seat  to  the  ^nt  of  the  appellants  by  a  letter  of  the  13th  June  1870,  and 
copy  of  the  summons  was  sent  in  that  letter.  There  were  two  letters  written  on  the  14th 
IK,  and  sent  by  hand  at  the  same  time,  one  of  them  beginning  thus : — "  I  have  received 
lors  of  yesterday,  with  the  signeted  summons  and  copy  therein  referred  to."  The  other 
(ing, — **  I  return  principal  summons  with  certificate  appended  thereto,  holding  it  served 
l^st  my  clients."  Now  there  was  a  question  whether  the  offer  to  return,  which  is  said  to  be 
tatained  in  this  letter  of  the  14th  June,  was  sent  before  the  summons  had  been  accepted,  until 
lii^  it  is  said  the  suit  was  not  commenced.  Really  I  do  not  trouble  myself  to  consider  whether 
is  c<xi«ct  or  not.  It  seems  to  me  to  be  perfectly  immaterial,  because  I  am  sure  that,  upon 
jMsideria^  this  letter  of  the  14th  Jun^  it  nevo*  can  be  r^arded  as  soch  an  offer  to  return  the 
hes  as  is  necessary  m  <uder  to  Abandon  or  throw  up  or  rescind  the  contract— whaterer  word 
pa  choose  to  apply  to  it. 

:  Kow  it  is  to  be  oliserved,  that  the  parties  had  been  in  n^otiation  for  an  ananeement  of  this 
^>ute  which  bad  arisen  between  them,  and  th^  there  had  been  an  offer  to  refer  die  matter, 
I^Kh  offer  was  declined  on  the  13th  June,  on  which  day  the  summons  was  senL   Then  in  the 
ter  of  the  14th  June,  the  agent  for  the  purchaser  says : — '  'I  have  now  seen  my  clients,  and, 
thout  prejudice  to  the  question  between  them  and  Mr.  Chapman,  I  have  to  state,  that  they  are 
leeaUe  to  pay  for  the  whole  of  their  purchases,  with  the  exception  of  lots  24  and  51,  which  they 
*  willing  to  return  without  any  claim  for  deterioration  or  value."   Now  I  confess  it  appears  to 
I  it  is  impossible  to  say  that  that  was  a  distinct  offer  to  return,  or  a  notice  that  the  wines  were 
,flie  possessitm  of  die  appellants,  but  at  the  risk  and  as  the  property  of  the  sellers.    It  appears 
me  more  like  a  continuation  of  the  negotiation  between  the  pariies  with  the  hope  that  still 
Ire  nught  be  a  settlement  between  them  upon  these  terms  which  are  suggested  in  the  letter. 
V  whatever  ccmstruction  may  be  put  upon  it  in  the  way  I  have  suggested,  I  am  quite  clear,  that 
•R  never  has  been,  from  first  to  last,  any  such  ^stinct  notice  or  offer  to  return  the  goods  as 
hM  required  to  emable  the  purchaser  to  throw  up  the  contract  and  so  to  relieve  himself  nom  the 
pbility  of  PBjnng  the  price  a/S  these  goods,  and,  therefore,  I  think  with  my  noble  and  learned 
pnd  that  me  interlocutors  onght  to  be  affirmed. 

,  Lord  Colomsay.— Lords,  I  have  dome  to  the  same  conclusion  in  this  case.  A  question 
las  raised  in  the  beginnmg  of  die  argument  submitted  by  Mr.  Smith,  in  which  he  contended, 
hat  it  was  not  a  case  made  by  the  pursuer  upon  the  record,  that  the  goods  had  not  been  returned 
I  (be  tioK,  and  that  the  onus  was  upon  the  pursuer  to  make  out  that  part  of  the  case.  I  think 
he  matter  is  fully  raised  upon  this  record.  In  the  first  place,  the  plea  of  the  pursuer  is,  that  the 
lBfeoders,not  having  objected  to  the  state  and  the  quality  of  the  wines  purchased  by  them,  were 
narred  fn»n  objecting  to  the  same  now ;  and  then  the  defenders  plead,  tliat  they  having  rejected 
he  lots  Nos.  19, 24,  and  51,  and  timeously  offered  to  return  the  goods  comprised  in  those  lots,  are 
IK  liable  to  pay  for  them.  Therefore,  the  parties  were  brought  face  to  face  upon  that  point,  and 
X  ^nears  from  the  evidence,  that  both  parties  have  joined  issue  upon  that,  and  questions  were 
Hned  upon  it,  and  both  parties  put  in  correspondence  in  order  to  support  their  case. 

Therefore  the  whole  question  was  raised,  and  the  point  we  now  have  to  determine  is,  whether 
le  defenders  did  in  due  timev  "timeously/'  as  it  is  (^pressed  here,  offer  to  return  the  goods,  or 
■dKT  I  would  say  did  rdect  the  goods,  becanse  rejecttm  implies  all  that  was  necessary  upon 
hor  part  as  purchasers  or  the  goo£  when  th^  found  that  they  did  not  accord  with  the  samples. 
l^ectioD  imfriies  notice  that  tney  were  not  good,  and  the  statement  th^  they  were  returned,  or 
ktt  they  offered  to  return  tlwm,  at  that  they  were  lying  at  the  risk  of  the  sellers  m  a  place  stated. 
How,  I  think  it  appears  pretty  clear  upon  the  evidence  that  is  before  u^  and  from  the  documents, 
bt  neither  was  there  a  timeous  notice,  I  would  say,  of  the  goods  being  disconform  to  sample, 
Mr  was  there  throughout  until  the  14th  of  June,  (and  I  doubt  if  even  then,)  an  offer  or  a  proposal 
0  return  them,  or  a  doing  of  that  which  was  necessary  to  the  rejection  of  the  goods. 

It  appears  to  me  tha^  my  soon  after  the  sale,  the  defenders  obtained  samples  of  the  goods,. 
Bd  it  appears  that  early  in  April  they  obtained  additional  samples  of  the  gooos  with  i  view,  a» 
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one  of  the  defenders  says,  to  testing  them  and  senne  whether  they  wm  accocdin^  to  sxa^ 
They  got  six  bottles  of  each  Idnd.  They  called  in  a  billed  person  to  assist  in  oanunii^  dxBi, 
and  being  satisfied  they  sent  for  and  obuined  the  goods.  So  far  there  was  a  hir  opportunity  of 
examining  (he  goods.  A  month  elapsed  b^dre  they  did  aoy^iing.  Aconding  to  any  statemtal  1 
we  have  h»e,  even  by  the  defenders  themselves^  it  was  not  till  the  6tb  of  May  that  any  poutiic 
objection  was  made  to  the  particular  lots.  Now  I  do  think,  ^t  after  the  defenders  had  had  aA 
opportunity  of  examining  the  goods,  had  talnn  persons  to  assist  them  in  examining  dicm  afiir 
they  bad  had  several  samples  opened,  it  being  then  a  mrath  after  the  sal^  it  was  dm  too  bn! 
for  them  to  make  objection.  i 

But  the  case  does  not  end  there.   The  matter  went  on  in  this  way :  Cmain  ol^ectians  -mm 
taken;  a  correspondence  went  on  pro  and  amy  but  never  at  any  stage,  certainly  not  nodi  id 
14th  of  June,  does  it  appear  that  they  rejected,  in  the  proper  and  legal  mode  of  doing  sa^  tlMi| 
particular  parcels  of  goods.   They  did  not  state  that  they  returned  them,  or  that  they  vere^ 
the  risk  of  the  seller,  and  in  short  they  did  not  fulfil  that  which  by  law  is  incumbent  nam  i 
purchaser  to  do,  if  he  does  not  choose  to  retain  the  goods.  They  retained  the  goods  and  mased 
to  pay  the  price  for  them.    They  contested  the  quality  of  the  goods,  and  now  after  die  ^ae  of  { 
so  much  time  they  propose,  in  bringing  this  question  here,  to  return  the  goods,  and  they  refuse 
to  pay  the  price.   It  does  appear,  that  in  some  respects  both  parties  were  wrong  in  their  vim  of 
the  law  in  the  early  part  of  these  proceedings.   It  appears  that  the  porsner  was  of  opiiuao,tlMt 
adU  the  purcluses  nutde  at  that  sale  were  to  be  regvded  as  one  transaction,  and  that  it  ms  not 
competent  to  the  defenders  to  take  an  objection  to  any  particular  lot  ai  the  purchase.  It  append 
that  the  defenders  were  undo*  that  impresnon  too,  b^use  in  their  letters  m  the  coneqwideMe 
they  seem  to  deal  with  the  matter  upon  that  footing,  but,  when  the  parties  came  into  Gm^al 
after  the  matter  came  to  be  discussed,  at  the  first  step  of  the  proceedings,  the  first  jaipBOlt 
pronounced  by  the  Lord  Ordinary,  at  an  early  stage  of  the  case,  was,  that  tiat  ccmtentioQ  of  Ae 
pursuer  was  wrong,  and  that  each  lot  was  to  be  dealt  with  as  a  separate  parchase.  We  find  Ait 
there  was  no  rejection  of  the  goods — no  proposal  to  send  them  back — in  short,  nothh^  va  dcM 
which  satisfied  the  requirements  of  the  law. 

As  to  the  matter  of  the  particular  punctum  temporis  we  have  to  deal  with,  I  am  not  at  aS  if 
opinion,  that  the  true  date  is  the  date  of  the  service  of  the  summons.  However  long  the  serfiagj 
of  the  summons  and  the  raising  of  the  action  may  be  delayed,  it  is  not  always  up  to  that 
open  to  a  purchaser  to  return  the  goods.  That  would  be  a  very  strange  thing,  and  quite  cottnm 
to  the  taw.    He  must  do  it  forthwith  when  he  has  had  an  opportunity  of  seeing  and  examiniif  | 
the  goods,  especially  if  he  has  availed  himself  of  that  opportunity  and  examined  the  goods,  fitf  \ 
you  find  that  that  was  not  done  here.  The  service  cmF  the  simmions  has  no  solemnity  io  dil  | 
matter  at  alL   Some  of  the  Judges  used  the  expression  that  after  the  sexrice  of  die  sammoatft  j 
was  too  Late.  As  one  of  them  stated,  the  dow  was  closed.  No  doubt  it  wa^  and  the  letter 
the  pne  agent  to  the  other  agent  shews  it.  The  sendii^  of  the  summons  to  the  agent  d  flt ; 
defender  requesting  him  to  accept  the  service  for  his  client,  and  his  acceptance,  is  the  strongest 
possible  intimation,  that  he  no  longer  considered  that  he  had  any  right  to  rescind  the  cootncL 

Therefore  I  see  here  nothing  that  can  support  the  case  of  the  defenders.   They  have  all  akv 
retained  the  wines,  they  have  retained  the  goods,  and  they  are  now  just  trying,  upon  an  actka  * 
this  kind,  to  maintain,'that  if  they  had  sent  the  goods  Back  in  time  and  paid  the  price  denawiri, 
they  might  have  had  redress  by  bringing  an  action  for  damages.    But  that  is  not  the  case  ve 
have  to  deal  with  here.    The  case  we  have  to  deal  with  here  is  as  to  the  payment  for  the  wines. 
We  are  told  that  there  is  an  action  for  damages  in  dependence  raised  by  the  defenders.  I  shal  | 
say  nothing  with  regard  to  the  actual  punctum  temporis  or  the  right  to  claim  damages,  I  wS  1 
say  nothing  that  can  be  supposed  to  have  a  bearing  upon  the  other  case  that  may  be  in  depadcDce.  j 
I  will  only  say,  that  the  cases  which  have  been  referred  to  as  impeaching  the  doctrine  \xA  do«a  1 
by  the  Judges  in  this  case  are  not  at  all  in  point;  particularly  the  case  fAyaffe\.  Ritcittt'-&'^bdkf\ 
away  from  this.    There  there  was  a  purchase  of  flax  yam,  and  it  turned  out,  when  the  Ueidtf  { 
came  to  examine  the  goods,  that  a  large  portion  of  this  flax  yam  which  the  contractor  bad  tat  I 
bound  to  supply  was  not  flax  but  jute:   It  was  held  there,  that  the  party  was  not  boondtoldtj 
jute  instead      flax.    It  is  a  different  article,  and  therefore  it  is  not  the  same  case  at  all  as  dtt  | 
It  was  only  Ueaching  that  brought  out  the  quahty,  but  certainly  it  is  not  the  same  case  is  t»  I 
upm  two  grounds,  i j/,  it  was  not  a  contract  for  specific  goods ;  idfyt  it  was  a  diferent  aitidr  i 
tmtt  was  deUveied.    The  cases  are  all  of  them  away  from  the  present   Upon  the  whole,  I  a>  { 
afraid  that  this  gentleman  has  a  very  bad  bargain,  although  the  wine  was  bought  at  a  cheap  1 
—not  an  unusuu  state  of  things,  perhaps — and  he  must  suffer  the  consequences.  i 
Lord  Cairns. — My  Lwds,  I  entirely  agree  with  the  judgment  now  proposed  to  be  pnooiKel  ; 

iHteriocutors  of  A«  First  Dwision  of  the  Court  of  Session  ^pealed from  affirmed,  and  ' 

dismissed  with  costs. 

Appellants*  Agents,  Lebum,  Henderson,  and  Wilson,  W.S.;  R.  M.  Gloag,  WcstminSff. 
^Respondents  A^nts,  Milhu-,  Allardice,  and  Robson,  W.S. ;  Simson  and  WakdM» 
Westminster. 
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•CUNINGHAME  v.  ANSTRUTHER.        [Argument.]  2013 


AUGUST  9,  1872. 

RS.  Maria  Anstruther  or  Smith  Cuninghame,  and  Others,  Appellants^  v, 
Mrs.  Annabella  Anstruther,  and  Others,  Re^ndents;  etk  contra. 

KS.  Annabella  Anstruther,  and  Others,  Appellanis,  v,  Mrs.  Annie 
Anstruther  or  Mercer,  and  Others,  Respondents;  et  i  contra, 

eoession — Marriage  Contract — Provisions  to  Children — Apportionment — Discharge  of  legitim, 
ttc^t  in  Daughter's  Marri^e  Contract — A.,  on  his  marriage  with  Mrs.  A,  in  1828,  bound  him- 
idf  to  provide  ^£4000,  and  take  the  rights  thereof  "  to  himself  and  wife  in  conjunct  fee  and 
yerent  for  Mrs.  AJ's  liferent  only,  ana  to  the  children,  whom  failing,  to  A.'s  own  heirs  and 
mignees,  in  fee."  Mrs.  A.'s  own  means  and  estate^  present  and  future,  were  also  made 
wer  to  **  A.  and  herself  and  the  survivor,  in  conjunct  fee  and  liferent,  and  to  the  children 
vhom  failing,  to  Mrs.  A.'s  own  nearest  heirs  and  assignees,  in  fee.'*  Mrs.  M.  during  the 
marriage  acquired  ffxi^ooo.  There  were  three  children  (daughters)  of  the  marriage;  and 
iure  was  fiinuer  to  apportion.  One  daughter^  Mrs.  C,  was  married  when  a  minor,  and  her 
^tier  ana  mother  settled  on  her  £^000,  with  a  clause,  that  she  accepted  the  same  in  full  satis- 
hc/m  ^  all  legittm,  etc^  and  all  claims  by  or  through  the  death  of  her  father  or  mother,  or 
mter  their  marriage  caniraet.  After  Mrs.  A's  deaths  another  daughter,  Mrs.  M.,  was  married^ 
9ko  also  had  fyxo  setHed  on  her  with  a  like  clause  of  discharge.  A.  next,  on  his  own  second 
tmriage,  settled  £xt,ooo  on  Lucy,  the  third  daughter,  with  a  tike  clause  of  discharge.  No 
I6ur  apportionment  was  ever  made  by  either  A.  or  Mrs.  A. 

■J)  I.  (reversing  judgment),  That  the  settlements  of  ;£50oo  each  upon  Mrs.  C.  and  Mrs.  M., 
^  "f  £20,000  on  Lucy,  were  apportionments  under  the  power  to  that  effect  in  the  deed  of  1 828 ; 
h)  that  the  clause  of  release  in  the  marriage  contracts  of  Mrs.  C.  and  Mrs.  M.,  and  in  the  deed 
jv  te  Luc/s  portion,  was  no  bar  to  their  respective  rights  to  share  equally  in  the  un^U^sed  of 
inddue  of  the  funds  consisting  of  the  £4fxo  and  ^  £60^000,  after  deducting  the  saiasums  so 
iffortioned 

ii  Further,  That  at  the  death  of  Mrs.  A.,  A.  became  jiar  in  trust  of  all  the  property  brought 
Hp  Mrs.  A.  to  the  settlement  of  1 828  ;  that  there  was  no  difference  between  the  case  of  Mrs. 
C  end  Mrs.  M.,  owing  to  the  former  being  married  while  a  minor  during  her  mother's  life- 
pwy  and  that  a  contract  of  purchase  and  release  or  discharge  was  not  constituted  between 
llpw/  and  child  by  the  marriage  contracts  of  Mrs.  C.  and  Mrs.  M.,  such  a  notion  being 
nantistent  with  the  relation  of  parent  and  ^Id;  and  that  under  such  deeds  the  parent  may 
tardse  the  power  of  a^oHionment  from  tisne  to  time} 

Aese  vere  appeals  from  jw^meiits  of  the  First  Division  of  the  Court  of  Session.  The  late 
Iks  ADstmtber,  W.S.,  married  Miss  Marian  Anstruther,  daughter  of  Sir  John  j^jistruther  of 
Mnther,  the  maniage  settlement  providing  a  sum  of  /4000  on  his  part,  and  all  his  wife's 
bme^  present  and  future,  on  her  part,  as  the  fund  which  was  settled  on  the  children,  with  a 
*Er  of  apportionment  in  the  parents,  or  the  surviving  parent.  Before  Mrs.  Anstruther's  death 
t  had  succeeded  to  laige  funds  from  time  to  time,  amounting  to  about  ;^6c^ooo ;  while  Mr. 
■mther's  means  were  small  In  1866,  he  married  a  second  wife,  namely,  Miss  Annabella 
Merson ;  and  being  then  in  possession  of  the  bulk  of  his  first  wife's  estate,  made  a  settlement 
iweby  the  funds  were  mostly  given  to  trustees  for  the  benefit  of  the  second  wife.    He  died 

W  seven  months  after  the  second  marriage.    The  children  of  the  first  marriage  were  three  

■i  Cuninghame,  Mrs.  Mercer,  and  Miss  Lucy  Anstruther.  The  eldest  daughter  married, 
Be  a  minor,  in  the  lifetime  of  her  mother,  and  in  her  marriage  settlement  she  had  a  portion 
^Sooc^  but  this  was  stated  by  the  settlement  to  be  in  full  of  aJl  her  legitim,  and  all  she  could 
■B  under  her  parents*  marriage  contract.  Mrs.  Mercer  married  after  her  mother's  death, 
I  Ae  got  a  similar  sum  of  ;^5oop,  which  was  also  stated  by  the  settlement  to  be  in  full  dis- 
"1^  <»  all  otherclaitns.  The  thinl  daughter,  Lucy,  was  unmarried,  but  on  her  father's  second 
n>age  be  settled  upon  her  a  sum  of  j£2o,ooo— also  stated  to  be  ui  full  discharge  of  all  claims, 
e  two  eldest  dai^hters  had  raised  actions  to  have  it  determined,  that  their  marriage  pordons 

'  See  previous  reports,?  Macph.        8  Macph.  1013 ;  9  Macpb.  619:  41  Se.  Jur.359:  42  5c 
''•  S79^     S.  C.  L.  R.  3  Sc.  Ap^  233:  lo  Macpb.  H.  L.  39 :  44  5c  Jnr.  407. 
«.  6  N 
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were  not  payments  in  full,  but  merely  apportionments,  and  that,  as  there  was  a  laige  of 
their  mother's  estate  still  undisposed  of,  they  were  entitled  to  equal  shares  of  it.  The  Court  «(  | 
Session  decided,  that  Mrs.  Cuninghame  had,  by  her  marriage  contract,  given  up  all  daims  to 
any  further  share,  but  that  Mrs.  Mercer's  marriage  contract,  being  made  in  ignorance  of  her 
rights,  she  was  not  prevented  from  claiming  more,  and  that  the  surplus  fell  to  be  divided  eqndf 
between  her  and  Lucy  Anstruther,  after  deducting  certain  sums.  The  parties  zfpaDti,  so  fit 
as  preiudiced  by  the  interlocutors. 

The  Solicitor  General  (Jessel,)  Dean  of  Faculty  (Gordon,)  and  A.  S.  ICituuar,  for  the  appdlatt 
(Mrs.  Cunii^hame).— The  interlocutors  were  wrong  in  excluding  Mr&  Cunin^uane  from  a  ^Mi 
in  the  undisposed  of  property.  The  children  of  me  marriage  by  the  contract  of  1828  acqtnelj 
an  absolute  right  of  property'in  the  whole  of  their  mother's  estate,  and  in  the  prniMj 
by  their  father,  and  the  right  of  their  parents  in  either  estate  was  restricted  to  a  haie  lifaay 
with  no  other  power  than  one  of  apportionment—i/it/^er  v.  MilUrt  12  S.  31 ;  RMo  v.  Aunm 
II  S.  132  I  Mein  V.  Taylor^  5  S.  779;  4>V.  S.  23  ;  HyUsv.  Calmun,  19  D.  408;  i  Bd'sGoiu 
56 ;  Menzies'  Lect.  434.  I 
No  legal  and  efTectiial  apportionment  had  ever  been  made  among  the  children  of  tfae  taM 
provided  in  that  At^—Batkie's  TrusUes  v.  Oid^t  24  D.  589 ;  Irvine  v.  TTkm,  s  ^  iUi] 
Weller  v.  Ker*s  Trustees,  L.  R.,  i  Sc.  Apu  1 1 ;  dWSr,  1379 ;  WatsOH  t.  MatjaribaJUtiiS.  I 
Eecles  v.  Hunter^  18  D.  778.  ,  \ 

If  Mr.  Anstruther's  trust  disposition  is  to  be  deemed  a  deed  of  division  and  apportiaaBi^it . 
ought  to  be  set  aside  as  an  illegal  transaction  between  parent  and  child — Daubeny  v.  Cidii^ : 

1  Meriv.  626  ;  Aileyn  v.  Belckier^  I  White  &  Tudor,  L.  C,  415  ;  Pryor  v.  /'fjwr,  i  De  G^j 
J.  &  S.  205.   The  clause  of  discharge  in  Mrs.  Cuningbame's  marriage  contract  did  DOt  >n^l* : 
the  (iuids,  while  the  parents  had  power  to  apportion,  and  even  if  it  did  it  was  no  1» 
present  claim— Stair,  iii.  8|,  45 ;  Crsk.  iu.  9,  23 ;  M.  5043,  5044,  5056 ;  FiAir  t.  &tf^  \ 

2  D.  1121. 

At  all  events  it  was  invalid  as  being  made  under  essaitial  error— JSost  v.  ifadeiuit,  5  ^  ^* 

Ross  V.  Masson^  Ibid.  483 ;  Hope  v.  Dickson,  13  S.  222 ;  Johnston,  v.  JaJmstm,  19  D.  ?»! 

3  Macq.  Ap.  C.  619;  ante, p.  909;  Dickson  v.  Halbert,  16  D.  586;  Pickerings.  P^ielv^y^^e'^\ 
36 ;  Purdon  v.  Rowat,  19  D.  206 ;  Fordes  v.  Forbes^  2  Paton,  Api       84;  Cooper  ». 

L  R.,  2  H.  L.  C.  149. 

Even  if  the  discharge  in  the  marriage  contract  of  Mrs.  Cuninghame  be  valid  and  ^i(iI>cmI 
to  her  share  in  her  mother's  estate,  the  effect  of  the  discharge,  so  far  as  regards  that  estate  VI 
merely  to  enable  the  mother  to  dispose  of  one  third  unrestricted  by  the  obligations  in  beroa 
marriage  contract,  and  as  she  did  not  dispose  of  it  mortis  eausd  or  otherwise  it  bemncoKtl 
death  intestate  succession,  and  the  appellant  was  entided  to  share  in  it  as  (me  of  tbeoextflfll 
— Anderson  v.  Anderson,  M.  5054 ;  Hepburn  v.  Hepburn,  M.  5056,  •. 

In  Mrs.  Marcer's  case  the  same  arguments  are  applicable  as  in  the  case  of  Mis.  CoiiiDgtaWl 
the  fact  of  the  one  being  married  before  the  mother's  death  being  immaterial 

The  Lord  Advocate  (Young),  Sir  R.  Palmer^  Q.C.,  and  J.  T.  Anderson,  for  Mrs.  AasWh^ 
— The  children  had,  under  the  contract  of  1828,  no  right  of  fee  in  the  sum  ctf  /40oa^ni)CCM^ 
jus  crediti.—SXA\t,  i.  9,  1 5  ;  Ersk.  iiL  8, 40 ;  i  Bell,  Com.  639^  640 ;  Wilsotfs  Tntstm 
18  D.  1096.   Mr.  Anstrutherwas  sole  fiar  (^the  sum  of  ^4000^  and  also  of  the  means  aodeM^ 
of  Mrs.  Anstruther,  down  to  her  death,  or  at  all  events  diey  were  joint  fiars  during  the 
and  after  the  wife's  death  Mr.  Anstruther  was  sole  fiar. — McDonald  v.  APIjiMm,^^^* 
Gairtts  v.  Sandilands,  M.  4230 ;  Angus  v.  Ninian,  Elchies,  "  Fiar,"  No.  i ;  Neilson  v. 
1  Paton,  Ap.  65  ;  Anderson  v.  Bruce,  M.  42^2  ;  Bruce  v.  Henderson,  M.  42151  3Paton|Ap.M^ 
I  Eraser,  D.  R.  777.    The  discharge  in  the  marriage  contract  of  Mrs.  Cuninghame  uid  *9i 
Mercer  was  valid  and  competent,  Fotheringhatn  v.  Ogiivie,  M,  12,991 ;  Moodiet.  Strwottjk 
Paton,  20  ;  Pringle  v.  Pringle,  Elchies,  "  Mut  Cwitract,"  No.  15  ;  Johnstome  v.  MiUtr,'i% 
1389;  Panmure  V.  Crokat,  IS  D.  7oy,  Fisher's  Trustees  v. Dixon,  2  D.  1121.  All  fl».dji»J 
the  present  action  are  excluded  b^  tnat  discharge.   Until  that  discharge  is  set  aside,  tbe  apW 
lants  had  no  claim  and  no  sufficient  grounds  for  reducing  the  contract  as  stated 
discharge  were  reduced,  the  marriage  contract  of  Mrs.  Cunmghame  will  operate  as  as  appoi^ 
ment,  and  enure  to  the  benefit  of  the  two  other  sisters,  Mrs.  Mercer  and  Lucy,  and  exdnoe  ■* 
Cuninghame  from  any  further  shsixe—Miine  v.  Milne,  4  S.  679 ;  Hyslop  v.  Maxwdl,  la  S.4IJ8 
Dickson  V.  Dickson,  13  D.  1291 ;  Grierson  v.  Miller,  14  D.  939;  Foster  v.  Caidl^,(> 
M.  &  G.  55.   As  regards  Mrs.  Mertxr,  the  same  arguments  ap^y,  aod  the  effisct  of  ber  di^W 
was  to  cany  the  right  to  the  settled  funds  to  Lucy,    It  has  not  bera  pfoved,  that  the  ^MtP 
the  settled  funds  were  not  apportioned  among  &e  objects  of  th^  powo-,  ai^  die  riuleo'"*' 
funds  were  in  fact  apportioned  among  those  olgects. 


Lord  Chancellor  Hatherlby.— Mv  Lords,  in  this  case  ^%at  litigation  has  wSsoa^ 
arisen  with  reference  to  the  provisi<nis  01  a  marriage  setdement,  made  as  kng  ago  as  AejW 
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[838,  upon  the  marriage  of  Mr.  and  Mrs.  Anstruther.  The  provisions  of  that  settlement  may 
tt  very  concisely  stated.  They  vere  to  this  effect :  That  the  husband  provided  a  sum  of  ;f  4000, 
riiich  he  eng:^ed  should  be  invested  in  the  manner  therein  described.  And  the  effect  of  the 
ispositioDS  made  as  to  that  stun  of  ;£40oo  was  this :  That  the  husband  and  the  wife  had  the 
mefit  in  conjunct  liferent,  and  then  there  was  a  provision  for  the  children  of  the  marriage  or 
keir  remoter  issue,  in  such  manner  as  the  intended  husband  should  apportion,  and  if  his  wife 
orvived  him,  as  she  should  apportion,  and  in  the  event  of  no  apportionment  being  made,  then 
twas  to  be  for  the  benefit  or  all  the  children  of  the  marriage,  in  equal  shares,  whom  failing, 
kvBs  to  be  for  the  absolute  bene6t  of  the  husband,  who  was  to  take  for  him  and  his  hdrs  the 
|Bie&t  of  the  j£4ooo  so  setUed. 

I  With  r^ud  to  the  intended  wife,  Mrs.  Anstruther,  the  case  was  somewhat  difTerent.  No 
■eci6c  sum  was  settled,  but  the  whole  of  her  property,  then  present  or  future,  was  disposed  of 
I  this  way:  There  was  a  similar  limitation  m  conjunct  fee  and  liferent.  There  was  then  a 
fatilar  provision  for  the  benefit  of  the  children  of  the  marriage  or  thetr  issue,  if  the  spouses  were 
B  minded,  proportionately,  and  then  the  apportionment  was  to  be  made  by  the  spouses  conjointly 
ivfng  their  joint  lives,  and  by  the  survivor  after  the  death  of  one.  And  in  regard  to  that  portion 
f  the  property,  it  was  settled  that,  on  failure  of  children  of  the  marriage,  it  was  to  go  to  the  wife 
■d  her  heirs. 

Now  the  events  which  subsequently  took  place  were  these  :  There  being  three  daughters,  the 
ineof  the  marriage,  the  eldest  daughter,  now  Mrs.  Cuninghame,  married  in  1847.  On  her 
Vrriage  a  trust  disposition  by  way  of  settlement  was  made,  which  was  in  this  form:  Mr.  and 
Irs.  ^Jistruther,  the  father  and  the  mother,  concurred  in  the  settlement,  and  the  father  of  the 
nended'  husband  concurred  in  it.  The  father  of  the  intended  husband  made  a  considerable 
lorisicm,  amounting  to  ^^lo^ooo,  I  think.  With  that,  however,  we  have  nothing  to  do  in  this 
pesent  controversy.  And  Mr.  and  Mrs.  Anstruther  conjointly  engaged  to  pay  /5000  for  the 
RBcfit  tA  Mrs.  Cuninghame^  on  this  her  intended  marriage,  and  for  the  bmefit  u  the  children 
if  dw  intended  marriage. 

kThen  npcm  this  arran^;ement  bting  made,  nothing  being  specifically  stated  in  that  part  of  the 
■foment  on  Mrs.  Cuninghame' s  marriage  with  regard  to  the  previous  settlement  which  had 
■en  made  in  1828  on  the  part  of  the  father  and  mother,  but  the  fother  and  mother  concurring 
■tiiis  settlement,  a  discharge  is  taken,  and  that  discharge  is  in  these  words :  "And  which  said 
pa  of  j^sooo  is  hereby  declared  to  b^  and  the  said  Maria  Anstruther  hereby  accepts  of  the 
Boe,  in  full  satisfaction  of  all  legitim,  portion  natural,  or  bairns'  i»rt  of  gear,  and  of  all  claims 
■Usoever  which  she,  the  said  Maria  Anstruther,  has  in  any  manner  of  way,  by  or  through  the 
Wh  of  her  said  father  or  mother,  or  by  the  contract  of  marriage  entered  into  between  her  said 
pher  and  moth^,  dated  24th  and  26th  March  1828,  and  as  the  share  tst  division  hereby  allotted 
»ber,  of  her  said  father's  and  mother's  property  settled  by  the  said  contract,  all  wluch  claims 
ke  hereby  settled  accordingly." 

A  similar  instrument  exactly  was  executed  subsequently  on  the  marriage  of  the  second  daughter, 
in.  Mercer,  but  in  the  interim  between  the  two  settlements  this  difference  had  occurred  m  the 
Kitian  of  tl^  family,  namely,  that  Mrs,  Anstruther,  the  original  spouse  referred  to  in  the  marriage 
ntractof  1828,  had  died,  and  that  the  settlement  of  ;f  5000  made  on  the  marriage  of  Mrs.  Mercer 
IM  of  course  made  by  the  fattier  alone  (Mr.  Anstruther) ;  bnt  he  took  a  disch^ge  which  may  be 
fcscribed  as  being  in  substance  identical  with  that  which  I  have  read  as  having  been  made  upon 
Itmaniafiie  of  Mr.  and  Mrs.  Cuntngiiame. 

[Some  years  after  Uiat,  the  fsthiir  married  again  in  1866,  and  on  his  marriage  a  trust  disposition 
lit  again  executed,  and  by  arrangements  which  he  there  makes,  in  effect  ^£20,000  is  apportioned 
^him,  CK*  made  over  by  him,  to  Lucy,  the  third  and  onl^  remaining  daughter,  and  there  is  a 
Hilar  discbarge  omtained  in  Lucy's  settlement.  Provisions  are  also  nuule  for  his  intended 
teond  wife.  And  Lucy,  in  the  second  instrument,  in  a  similar  form  of  wwds,  discbarges  her 
perest  under  her  father's  and  mother's  settlement. 

!  How  that  being  the  state  of  the  circumstances  of  the  family,  the  question  arises  as  to  what  is 
|he  legal  effect  to  be  given  to  these  several  instruments,  to  the  original  marriage  settlement  of 
|(b8,  and  the  two  settlements  executed  on  the  marriage  of  Mrs.  Cuninghame  and  Mrs.  Mercer 
■mcdvely,  and  the  ;^2o,ooo  made  over  to  Lucy  for  which  she  gave  her  discharge. 
I  There  appears  to  have  been  considerable  difference  of  opinion  in  the  Court  below  with  refer- 
BKe  to  the  position  of  Mrs.  Cuninghame  as  contrasted  with  the  position  of  Mrs.  Mercer,  and  in 
faction  in  the  present  case  which  we  are  first  considering,  Mrs.  Cuninghame's  (Mrs.  Mercer's 
Me  is,  however,  really  in  substance  extremdy  similar  to  it,  if  not  identtca^h— 1  say  in  the  action 
Bko^t  by  Mrs.  Cuninghame  she  sought  to  have  a  declarator,  that  she  was  entitled  to  regard 
hat  £5000  as  an  appcirti<mment  of  a  part  of  the  fund  included  in  her  ftoher's  and  mother's ' 
nlement,  and  that  it  was  not  competent  to  her  father  to  aver  that  discharge  which  was  con- 
tained in  her  settlement  as  a  discharge  of  the  whole  fund  from  all  possible  claims  upon  it,  in  the 
BVCBtof  there  being  no  further  appointment  by  him  but  that;  what  was  taken  l^her  (the /5000) 
ns  taken  only  u  a  partial  appcvtionmoit  of  the  whtde  fund  which  had  been  provided  oy  the 
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settlement  of  1828.  And  in  so  far  as  it  did  not  exhaust  that  fund,  and  in  so  far  as  the  fnnd  ns 
not  exhausted  by  any  other  apponionment  of  the  property  made  to  the  children  of  the  maniage, 
there  would  remain  a  surplus  divisible  as  provided  by  the  original  setdement  amongst  tbc 
children  according  as  each  parent  had  the  power  of  apportionment,  because  it  might  ban 
been  made  by  either  of  the  parents.  She  sought  to  have  a  reduction  of  that  discharge,  if  sbe 
was  to  be  prevented  by  it  from  thus  having  such  an  apportionment  as  she  desired  to  hm 
made  to  her. 

Now  the  case  has  been  argued  very  fuUy  before  us,  first  upon  the  effect  of  the  original  sodt 
ment  of  1838,  and  next  upon  the  effect  of  the  apportionments  made,  or  rather  the  sums  prorided 
in  the  first  instance  to  Mrs.  Cuninghame  and  Mrs.  Mater,  and  ultimately,  to  Lucy.  And  dot 
b^g  the  first  point,  it  will  be  right  to  say  a  few  words  (and  they  shall  be  very  few)  tqioo  Ac 
subject  of  the  first  settlement,  first  premising,  that  the  fortune  of  Mrs.  Anstnither,  whidi  dos 
not  seem  to  have  been  so  large  at  the  time  of  the  settlement  of  1828  as  it  afterwards  becaiH^ 
did  become  very  considerable,  so  much  so,  that  the  whole  of  Mrs.  Anstruther's  fortune  in  presot 
or  future,  including  the  whole  which  had  been  realized  ultimately  before  her  deadi,  is  said  to 
amount  (we  have  not  got  the  exact  data  to  go  upon,  but  it  is  said  to  amount  together  «ith  de 
^4000  which  was  provided  by  the  father)  to  a  sum  of  nearly  ^£60^000;  at  all  events  it  was  a  ray 
large  sum,  and  a  sum  considerably  exceeding  the  two  sums  of  £$000  provided  for  the  tm  dder 
daughters  and  the  jif^20,ooo  provided  for  Lucy.  Now,  after  the  settlement  of  1828,  vhaisiobc 
considered  as  the  position  of  the  parents  with  reference  to  the  fund  ?  The  Lord  Ordinary,  befae 
whom  the  matter  came  in  the  first  instance,  conceived  that  the  father,  Mr.  Anstnither,  \team, 
by  virtue  of  the  instruments  of  1838,  fiar  as  to  both  funds,  both  the  fimd  of  /4000  wliidi  Ml 
Anstnither  had  suppli^,  and  the  sum  that  was  provided  by  Mrs,  Anstnither.  The  Cooit  d 
Session,  on  an  appfuu  from  that  decision  of  the  Lord  Ordinary,  recalled  his  interlocutor  nd  bd^ 
that  the  husband  was  a  fiar  of  the  but  that  he  had  only  a  liferent  in  the  snm  omic 

from  Mrs.  Anstnither ;  that  she  in  effect  was  the  fiar  of  that  sum  subject  to  her  hnAnfs 
liferent,  and  subject  (as  all  the  learned  judges  held)  as  to  both  the  sum  provided  hf  the  bAn, 
and  the  sum  proviMd  by  the  mother,  to  the  rights  of  the  children,  whatever  they  wj  it, 
iriiich  rights  could  not  be  put  lower,  and  it  is  quite  sufficient  for  the  conchisim,  that  I  bne 
come  to  in  this  matter,  to  put  them  as  high  as  I  am  about  to  state,  —  they  could  not  be 
put  lower  than  at  least  a  s^s  successionis  in  each  fund,  which  expectancy  could  not  be  defeated 
gratuitously ;  for,  if  defeated  at  all,  it  could  only  be  defeated  by  some  alienation  for  ooeroos  or 
good  cause. 

Those  being  taken  to  be  the  rights  of  the  parties  when  the  settlement  of  Mrs.  Cuningbane 
came  to  be  executed,  what  is  the  effect  of  that  settlement  ?  Upon  that  point  some  degrtetf 
doubt  existed  among  the  teamed  judges  in  the  Court  below.  Four  of  them  were  of  one  qniob 
and  three  of  another  opinion  as  to  the  case  of  Mrs.  Cuninghame,  although  they  were  more  unin 
as  to  the  case  of  Mrs.  Mercer,  for  a  reason,  that  I  shall  have  aftenrards  to  tnentjoOibiitAe 
ultimate  conclusion  come  to  in  Mrs.  Coninghame's  case  by  the  majority  of  the  learned  Jn^ 
was  this,  that  the  sum  of  £$000  provided  in  her  settlement,  coupled  with  the  release  or  disdiv 
which  she  gave  in  the  terms  that  I  read  from  the  settlement  itself,  (^tented  as  a  caoffBt 
extinguishment  of  the  right  of  Mrs.  Cuninghame  to  any  portion  cS  the  fbnd,and  therdofe,* 
course,  the  consequence  was  an  absolute  railure  of  her  action,  and  accordingly  the  defendos 
were  assoilzied  absolutely. 

On  the  other  hand,  it  was  contended,  and  it  was  held  by  three,  I  think,  of  the  learned  Jodgs 
in  ttw  Court  below,  that  that  could  not  be  taken  to  be  the  right  vievr  of  the  case ;  that  the 
was  in  reality  to  be  taken  as  an  apportionment  of  the  fund  pro  tanio  to  that  daughter  npcn  ber 
marriage,  and  that  that  sum  so  apportioned  would  of  course  operate  to  the  extent  of  that  xf^- 
tionment,  as  banding  over  to  her  a  share  in  the  fund  which  she  would  take,  subject  to  tbe 
possibility  of  her  havmg  another  portion — a  third  portion  falling  to  her  in  the  evait  either  (tf  tbe 
whole  residue  of  the  fimd,  or  <A  any  part  of  it,  remaining  unapportioned.  In  die  one  case  ibe 
would  take  a  third  of  the  whole  renuinder,  in  the  other  case  she  would  t^ce  a  diiid  of  whateiv 
might  remain  unapponioned. 

It  appears  to  me,  that  that  is  the  true  and  right  conclusion  to  come  to  upon  the  wixde  caft 
The  question  is,  whether  that  sum  of  ^£5000  was  really  to  be  taken  as  an  intended  apportiotf>^ 
or  not.  I  apprehend,  that  there  can  be  no  doubt  upon  one  point  which  seems  to  aawegw^ 
some  doubt  m  tbe  minds  of  some  of  the  learned  judges — I  say,  that  there  can  be  no  reasaww] 
doubt,  that  in  Scotland,  as  here,  there  is  no  necessity,  wlwre  there  is  a  power  of  iqipoitiaoiDeifl 
of  this  description  existing  in  the  parent,  for  him  to  apportion  the  whok  fond  at  one  tiiK^^ 
may  apportion  it  at  intervals  as  the  exigencies  of  his  family  require.  Of  course,  tbe  rer;  objecfl 
of  such  a  power  of  apportionment  is  to  provide  for  such  exigencies  as  tiiiey  occur.  ' 

One  argument  which  was  pressed  upon  us  for  a  different  consideration  is  this,  that  die  mt^' 
being  a  spes  successionis,  one  which  was  wholly  contingent  during  the  lifetime  of  both  Uie^^ 
and  the  mother, it  might  have  failed  in  bother  the  funds  had  Mrs.  Cuninghame  pedeceasedv 
distribution  of  the  fund,  and  the  period  of  her  acquiring  a  complete  and  alKolute  intere«i>^ 
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tad  diat  theid'ore^  the  payment  of  the  /5000  on  the  part  of  the  father  might  be  regarded  (as 
some  of  the  learned  Judges,  who  vere  in  fact  the  majority,  decided)  as  a  purchase  by  the  father, 
«f  the  absolute  right  to  all  the  interest  of  the  child  in  the  fiind,  and  not  as  an  apportionment  of 
Ae  fiind  itself.  Now  it  appears  to  me,  that  there  are  two  reasons  very  strongly  weighing  against 
inch  a  condtision.  In  the  first  place,  the  very  notion  of  a  parent  bargaining  with  his  child,  in 
Ae  language  used  by  the  leamed  Judges  in  Scotland,  entering  into  a  transaction  with  his  child, 
for  the  purpose  of  purchasing  her  share  in  this  species  of  expectancy,  would  be  a  notion  incon- 
astent  with  the  law  which  has  prevailed,  I  apprehend,  in  every  country  as  to  the  protection  of  a 
child's  interest,  that  is  to  be  expected  on  the  part  of  a  parent,  such  a  protection  as  makes  it  very 
Hfficult  indeed  for  a  parent  under  any  circumstances  to  deal  with  a  child,  and  certainly  does  not 
lender  it  possible  for  him  to  deal  with  a  child,  without  the  child  being  fully  protected  and  fully 
fafonued  of  all  the  rights  vested  in  him.  Therefore  one  would  hesitate  at  any  time  to  give  to 
any  instrument  the  construction  of  a  bargain  on  the  part  of  the  parent  in  respect  of  an  expectant 
bttrest  on  the  part  of  his  child. 

Nov  in  the  particular  case  before  us  it  is  undoubted,  that  the  child  herself  was  not  of  full  aee. 
Sbc  was  only  eighteen  years  of  age,  and  the  child  hersdf  had  to  look  to  that  parent,  and  tuit 
parent  only,  for  protection.  Some  w  the  leamed  Judges  say,  that  the  intended  spouse  might  have 
rfbrded  her  sufficient  protection.  They  seem  to  think,  that  that  actually  was  Hie  case,  and  that 
Ae  was  so  protected.  But  I  think,  according  to  any  system  of  law,  that  can  be  administered  in 
ia)r civilized  country,  it  could  not  be  permitted,  that  a  parent  without  the  fullest  evidence  of  such 
bong  the  intention,  and  the  circumstances  of  the  case  warranting  the  intention,  and  warranting 
the  transaction,  should  become  the  purchaser  of  an  unascertained  interest  in  the  child,  an  interest 
riiidi  could  never  be  ascertained  if  the  child  died  in  the  mother's  lifetime,  for  a  sum  of  money 
laid  down  when  the  child's  necessities  required  it  at  the  period  of  her  marriage. 

Snt  putting  that  aside,  I  think  there  is  quite  abundant  evidence  to  shew,  that  the  parties  did 
Mt  intend  anything  of  the  kind.  In  the  first  place,  the  father  and  mother  joined.  If  it  was  an 
hieiest  to  be  acquired  by  the  father,  why  did  the  mother  join  at  all  ?  In  the  next  place,  there  is 
■0  previous  recital  of  the  settlement  until  we  come  to  the  discharge,  and  when  we  come  to  the 
fediarge  we  find  it  to  be  an  ex|»%ss  discharge  of  all  rights,  in  the  words  I  referred  to  just  now, 
Ml  refers  expressly  to  the  contract  of  marriage.  It  says,  **all  cl^ms  whatsoever  by  or  through 
k  death  cf  her  said  father  or  mother,  or  by  the  contract  of  marriage  entered  into  between  her 
Mid  bther  and  mother,  and  as  the  share  or  division  hereby  allotted  to  her  of  her  said  &ther  and 
Mber's  property  settled  by  the  said  contract." 

Nov  it  seems  to  me,  that  there  is  quite  plain  and  sufficient  reference  to  the  instrument,  and 
B  the  ol^ect  and  interest  of  the  parties,  in  the  very  form  there  used,  and  though  it  is  qtute  true, 
to  it  goes  on  to  give  a  general  release  of  her  fatho's  property  under  any  circumstances  what- 
tKr,  yet  even  that  is  not  inconsistent  with  the  original  setUement,  because  in  the  original 
Wtfcment  whatever  portions  the  children  were  to  take  under  the  settlement  of  1828  are  there 
sed  to  be  in  discharge  of  whatever  share  they  might  be  entitled  to  of  the  parents'  property 
by  way  of  legitim,  portion  natural,  or  otherwise,  so  that  it  is  only  repeating  the  effect 
Btended  to  be  given  to  the  original  settlement  and  to  the  taking  under  that  settlement. 
Now,  as  matters  stood  thus,  even  taking  that  ^5000  as  a  part  of  the  money  that  was  to  be 
ettled,  was  it  to  be  considered,  that  Mrs.  Cuninghame  would  have  her  ^5000  out  and  out,  and 
ke  was  disposed  of,  and,  as  some  of  the  leamed  Judges  expressed  it,  was  she  to  be  treated 
hereupon  as  if  she  were  dead,  as  if  she  were  wholly  taken  out  of  all  interest  under  the  settlement 
i  1828,  and  that  whatever  remained  of  that  fund  would  fall  to  the  remaining  daughters,  Mrs. 
liacer  and  Lucy.  The  argument  was  pressed  upon  us  to  that  extent,  that  it  operated  as  an 
ppointment  to  tier  of  the  ^5000^  and  a  discharge  by  her  <^  all  further  interest  m  the  existing 
DM ;  and  that  thereupon,  by  fince  of  the  appointment  so  made  to  her,  there  was  an  actual 
■ndhig  over  of  the  residue  of  the  fund  to  the  other  two  children  operating  by  way  of  appointment, 
•  if  the  whole  residue  of  the  ftind  had  been  given  to  the  remainmg  two  children. 
Now  certainly  I  do  not  think,  that  the  instrument  bears  at  all  that  construction,  and  it  is  a 
oostruction  which  <me  would  not  place  upon  the  instrument,  unless  one  found  some  very  clear 
ad  cmdse  words  to  that  effect.  For  observe  what  might  happen,  and  what  in  fact  really  did 
■^>pen,  so  that  there  is  no  need  to  put  it  hypothetically,  as  that  which  probably  might  occur, 
hi  the  next  daughter  manying,  Mr.  Anstruther  does  the  same  thing  ;  he'  gives  ^5000  in  the 
ame  form,  and  with  the  same  discharge,  and  there  is  very  little  doubt,  that  if  Lucy  had  married 
he  ftMin  would  have  been  exactly  the  same  in  her  case,  or  at  least  it  might  have  been  so.  So 
bat  he  might  have  made  three  appointments  of  ^5000  each,  taking  all  the  daughters  on  that 
heory  out  of  the  case,  as  if  each  daughter  were  dead,  depriving  them  of  all  further  interest  in 
he  fund.  And  having  thus  provided  15,000  out  of  the  ;£6o,ooo,  he  might  have  said — Every- 
ody  is  now  swept  out  of  the  fund  ;  the  whole  fund  is  clear,  and  the  consequence  is,  that  It  will 
o  back  to  the  parties  who  provided  it,  the  father  having  his  shar^  and  the  mother  having  her 
hare,  so  that  the  provisions  originally  contemplated  would  never  have  taken  effect.  But  that 
nniid  be  an  entire  cmtradiction  of  the  whole  scope  and  frame  of  the  original  settlemoiti  which 
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iras,  that  the  cbiUren  were  to  take  the  whole  except  where  it  wu  disposed  of  for  omiMi 

consideration. 

N  ow  that  b«ng  s<s  it  appears  to  me,  that  this  dealing  with  this  sum  of  £yxio  rould  oaiy  tib 
effect  as  an  apportionment  pro  tanio  of  the  fund,  leaving  the  rest  of  the  fiiod  to  be  appwtiiniel 
It  was  said  even       those  who  opposed  Mrs.  Cuninghame's  claim,  that  they  coaid  not  prt 
their  argument  so  htgh  as  to  say,  that  the  parent  had  no  right  to  increase  her  pomon  if 
thought  fit. 

It  was  conceded  as  r^arded  the  father,  that  howew  he  might  be  himsdf  protected  by  te- 
discharge,  he  was  not  himself  prevented  from  making  a  further  apportionment  if  he  tboogbtfit. 

When  we  come  to  Mrs.  Mercer' s  case,  the  sole  difference  is  this  :  The  mother  baring  Htk, 
that  interest  which  was  a  successionis  had  become  absolute  in  Mrs.  Mercer  as  n^aril 
the  mother's  property^  subject  only  to  the  liferent  of  the  fath^.  The  learned  Jodget  nm. 
unanimous,  I  think,  upon  this  case  of  Mrs.  Mercer,  in  setting  uide  the  disdurge  ii  Hn' 
Mercer's  settlement 

Lord  CHEUiSFORa— Lord  Deas  differed. 

Lord  Chancrllor.— But  the  other  Judges.  I  think,  all  concurred,  because  dieyBid,lhtt 
in  Mn.  Mercer's  case  the  discharge  was  loade  in  ignorance  of  her  position;  thattfaoew 
ignorance  as  to  the  true  state  of  the  case  as  regarded  her,  namely,  that  she  wotdd  be  placsdii 
a  much  more  favourable  position  than  Mrs.  Cuninghame  by  the  circumstance  (rf'beriiwtha^i 
death,  and  her  having  acquired  a  positive  interest  in  this  fund  with  i^iich  she  was  paftiD{ts» 
large  an  extent    I  need  not  deal  now  with  Mrs.  Mercer's  case,  because,  according  to  myvicfrf 
the  case,  it  was,  if  anything,  a  fortiori^  it  could  not  possiUy  be  weaker  than  Mrsu  Cimii^kaaA  i 
case,  and  I  have  already  stated  the  view  that  I  take  of  Mrs.  Cuningham's  case.   I  afjpndo^  ' 
that  what  has  happened  is  this  :  An  apportionment  was  made  first  or  ^£5000^  part  of  die  fond  M  : 
Mrs.  Cuninghame,  and  her  discharge  has  not  [nrevented  her  having  any  other  part  dtat  narbs  I 
unapportioned,  and  Mrs.  Mercer  is  placed  in  the  same  position.   So  that  the  two  sums  til^m  \ 
havmg  been  taken  out  of  the  fiind,  it  now  remains  to  be  seen  what  is  to  be  done  with  tlie  rC*' 
of  it. 

Then  there  is  the  deahng  with  Lucy,  which  is  subject  to  the  same  remarks  as  I  have  aadi 
upon  Mrs.  Cuninghame's  case  and  Mrs.  Mercer's,  nameh,  that  dwre  is  an  exMcss  recital,  A< 
it  is  intended  to  operate  by  way  of  apportimment  of  the  nud,  and  there  is  a  discbaigc  by  Un 
as  in  the  other  deeds  ;  therefore,  it  appears  to  m^  that  the  premier  conclunon  to  cone  to  «■>  Mfl 
pan  of  the  case  is,  that  the  ^£20,000  made  over  to  her  upon  the  occasiim  of  Iifr.  AnstnAtf] 
entering  into  his  second  marriage,  must  be  taken  as  an  apptvtionment  of  the  fund  /rv  fitui^m 
that  you  find  that  £yifioo  out  of  the  whole  fund  has  been  apportioned.    It  is  not  saidjoritft 
not  denied — it  is  not  proved,  and  it  must  be  a  matter  of  inquiry — that  the  ^3(^000  exhaiistsiht 
whole  fund.    We  have  every  reason  to  suppose  that  it  does  no^  but  that  must  be  a  satjjed 
inquiry.    If  the  precise  amount  cannot  be  ascertained  by  the  parties  without  inquiry,  vtOKf] 
and  investigation  must  be  made  into  the  whole  fund,  taking  the  two  amounts  together,  the  j^fK^ 
of  Mr.  Anstruther's,  and  Mrs.  Anstruther's  whole  property,  included  in  that  secernent  of  iMt 
when  you  have  added  those  two  funds  together,  you  have  to  omsider,  that  the  ^30^000  has  bM  ; 
paid  out  of  that  fund,  and  Mr.  Anstruther's  estate  is  of  course  discharged  entirdy  to  theeMt  \ 
of  that  j^3o,OQO.   Then  the  remainder  will  have  to  be  ascertained,  and  when  asceitaioed  it  «B  ; 
have  to  be  divided  among  these  three  ladies  in  equal  proportions.    I  think  that  ia  labAiaa  : 
really  reaches  the  whole  of  the  case  we  have  before  us. 

It  is  a  case  which,  when  analyied,  may  I  think  be  reduced  to  these  simple  propostDORS  tit ; 
first  proposition  being,  that  the  chikhen,  in  the  event  of  the  fund  not  being  alienated  for  oaerOT  i 
cause,  clearly  had  the  right  whidi  has  nov  accrued  in  the  two  funds,  that  of  the  father,  vi  di* 
<^  the  mother ;  that  the  sum  paid  over  to  the  first  child  of  the  marriage,  and  accqrtedliyh?  *  i 
her  allotted  portion,  does  not  operate  to  bar  and  sweep  her  out  of  the  whole  benefit  to  be  doim 
from  the  settlement,  but  only  operates  ^ra  tetHto  as  far  as  that  ^5000  goes  ;  and  that  Ae  { 
allott^  to  Mrs.  Mercer  in  effect  amouots  to  a  similar  appropriation  or  apportiooniat  d  ^ 
/cooo  apporticmed  to  her ;  and  therefore,  what  your  Lordships  have  to  do  in  this  case«3  H  \ 
uiis : .  to  make  a  declaration,  that  the  settlements  of  Mrs.  Cunin^iame  and  Mn.  Mercff  »* 
respectively  appointments  or  apportionments  (the  Scotch  call  it  apportionment ;  1  shall  hiw  i 
word  to  say  upon  the  language  presently,)  under  the  power  contained  in  the  settlement  of  i8» 
But  the  alleged  release  contained  in  each  of  those  settlements  does  not  amount  to  or  e^^ 
bar  to  the  ri^ht  of  participation  in  any  portion  of  the  property,  subject  to  the  pow  of  t^ffi^ 
ttonment  which  may  not  be  apportioned  under  that  power  ;  and  that  the  release  given  ivp* 
third  child  in  the  same  way,  does  not  operate  as  barring  her  (torn  taking  any  share  in  theieoBii*! 
fund  ;  and  that  the  ^ft,  made  by  the  trust  settlement  of  1866  of  ;f  20^000  to  the  third  daogtiff 
Lucy,  is  also  an  appointment  to  Lucy  under  the  power  whkh  it  was  fully  competent  to  t^^e^*** 
to  make ;  and  then  to  order,  that  if  die  two  sums  of  ^£5000  and  ^£20,000  do  not  in  the  a^r^ 
amount  to  the  whole  of  the  rands  brought  into  the  two  settlements,  the  balance  of  diose 
unappointed  property,  and  is  distributable,  under  the  tiusta  of  the  settlemwt  of  182^ 
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tte  Aree  children  in  equal  shares,  and  that  there  must  be  an  inquiry  in  order  to  ascertain  of 
Mat  those  funds  consist  That  will  be  in  substance  the  whole  of  the  decree.  We  should  desire 
|B  take  a  little  time  to  frame  the  exact  form  of  the  decree,  in  order  to  put  it  in  a  complete  and 
Itnect  form.  Bat  the  rights  of  the  parties,  I  apprehend,  taking  the  view  of  the  case  which  I 
■MR  taken,  if  that  be  the  riew  of  your  Lradships,  viU  be  expressed. by  what  I  have  already 
*led. 

I  ought  to  add,  with  reference  to  another  noble  and  learned  Lord  who  was  present  at  the  hearing 
tftUs  case.  Lord  O'  H agan,  that  he  expressed  his  desire,  that  the  judgment  should  not  be  post- 
pned  on  account  of  his  absence,  and  he  also  expressed  his  concurrence  in  the  vievs  I  have 
i|kes5ed,  that  the  sums  advanced  to  Mrs.  Cuninghame  and  Mrs.  Mercer  were  in  effect  appoint- 
p&ts  made,  and  that  the  parties  to  whom  the  appointments  were  made  were  not  debarred  from 
faKDg  in  the  fund  which  might  remain  unappointed  and  unappropriated.  I  am  not  of  course 
Wt  to  say,  that  he  has  known  absolutely  all  that  I  have  now  stated,  in  giving  my  reasons  for 
Ht  judgment,  but  he  concurs  in  the  conclusions  to  which  I  have  come. 

Lord  Gh&LMSFORD. — My  Lords,  the  questions  upon  this  appeal  may  be  conveniently 
pwldered  under  Uie  follomng  heads  :— (i.)  What  is  the  nature  of  the  right  or  interest  which  the 
ltth«i  of  Mr.  and  Mrs.  Anstruther  took  under  their  parents'  nuuriage  contract  ?  (2.)  Was  the 
Mer  of  appointment  amongst  their  diildren,  containol  in  that  marriage  contract  duly  exercised 
ffteoUigation  which  the  parents  jointly  took  upon  themselves  in  Mrs.  Cuninghame' s  marriage 
Jttract,  and  Mr.  Anstruther  alone  in  Mrs.  Mercer's  marriage  contrdct,  to  pay  ^£^5000  to  trustees 
ftfrust  foe  them  and  their  children  respectively,  and  by  the  acceptance  by  each  of  them  of  that 
pfa  in  satisfaction  of  all  claims  which  they  had  under  the  marriage  contract  of  their  parents  ? 
Is  there  any  ground  for  the  reduction  of  the  clause  of  discharge  in  Mrs.  Cuninghame' s  and 
Mercer's  marriage  contract,  or  either  of  them?  (4.)  Assuming,  that  the  sums  of  ^£5000 
to  the  trustees  for  Mrs.  Cuninghame  and  Mrs.  Mercer  on  their  respective  marriages  were 
exercises  of  the  power  of  apportionment,  and  the  ^£20,000  given  to  Lucy  Anstruther  by 
lather  upcm  his  second  marriage  was  also  a  good  apportionment  of  that  sum  to  her,  and  these 
iMral  sums  did  not  exhaust  the  fund  over  which  the  power  existed,  how  is  the  unappropriated 
|fed  remaining  after  the  apportionment  to  be  dealt  with  ? 

rVe  nature  of  the  right  and  interest  of  the  children  under  the  marriage  contract  of  Mr.  and 
k.  Anstruther  seems  to  me  to  admit  of  little  dispute;  '  In  each  case  of  the  property  brought 
settlement  the  fee  was  in  die  party  from  vrhmxk  it  proceeded,  subject  respectively  to  a  liferent 
the  other  surviving,  and  the  uildren  had  a  succession  which  has  been  indifferently  called  a 
0  fHccasicnis  and  a  protected  interest ;  but  whatever  its  proper  name,  it  was  a  contingent  right 
tidk  coold  have  been  defeated  by  a  disposition  for  onerous  causes,  not  by  a  gratuitous  aliena- 
B.  The  Dean  of  Faculty  argued,  that  the  question,  whether  the  fee  was  in  the  parents  or  the 
Kdnn,  was  one  of  intention,  and  that  where  there  is  a  power  of  division  among  children  the 
Mt  necessarily  becomes  fiduciary  fiar  for  behoof  of  the  unborn  children.  If  this  is  {the  law, 
lllMher  extraordinary  that  it  was  not  adopted  by  any  one  of  the  learned  Judges  of  the  Court  of 
hiiM.    They  were  unanimously  of  opinion,  that  the  fee  of  the  £^000  provided  by  Mr.  Anstruther 

w  in  him,  and  they  did  not  agree  with  the  Lord  Ordinary  as  to  the  fee  of  the  provisions  made 
Mrs.  Anstruther ;  but  with  the  exception  of  Lord  Deas,  who  thought  that  the  question  did 

■trequire  to  be  determined,  they  held,  that  it  passed  upon  her  death  to  the  children, 
Uptn  the  death  of  both  their  parents  the  children  would  tiave  been  entitled  equally  to  the 

Hwe  <rf  the  property,  whether  derived  from  their  father  or  their  mother,  unless  the  power  of 

l^pKtioaroent  amongst  them  contained  in  the  marriage  contract  were  duly  exercised.  That 

E'  as  to  the  father's  £4000  is  reserved  to  him,  to  divide  and  proportion  as  he  should  think 
r  the  provisions  ill  favour  of  the  children ;  and  the  mother  surviving  him  was  to  have  the 
pmnr,  and  as  to  the  property  divided  by  the  mother  the  power  to  divide  and  proportion  it 
iMagtlM  children  was  given  to  the  parents  during  their  joint  lives,  and  afterwards  to  the  survivor ; 
lid  m  both  eases,  failing  any  division,  the  provisions  were  to  be  divided  among  the  children 
i^y»  shunft  and  diare  ahke. 

ihe  next  question,  thereftwe,  to  be  considered  is,  whether  this  power  of  apportionment  amongst 
Atchtldreu  was  duly  exercised  by  the  oUigation  to  jay  ;f  5000  to  trustees  under  Mrs.  Cuninghame's 
M  Mrs.  Mdteer's  marriage  contracts  respectively,  and  their  acceptance  of  those  sums  in  satis- 
'tettoD  of  aU  their  claims  under  the  marriage  contract  of  their  parents.  There  is  no  difference 
the  cases  of  these  two  chiMren,  except  that  at  the  time  of  Mrs.  Mercer's  marriage  her  mother 
Mtdeat^  and  the  obligation  to  pay  the  £s°°°  was  undertaken  by  the  feither  surviving.  The 
(inHe  of  ^scharge  of  their  claims  is  in  the  same  terms,  mutatis  mutandis^  In  the  marriage 
mtracts  of  each  of  the  daughters. 

Taking  Mrs.  Cuningham^s  as  the  example,  it  runs  thus : — "  And  which  said  sum  of  £5000  is 
teeby  MClared  to  be,  and  the  said  Maria  Anstruther  hereby  accepts  of  the  same,  in  full  satisfaction 
If  idl  l^tio^  portion  natural,  or  bairns'  part  of  gear,  and  of  all  claims  whatsoever  which  she,  the 
■id  Maria  Anstruther,  has  in  any  manner  of  way,  by  or  throngh  the  death  of  her  said  father  or 
■athoi',  or  by.  the  contract  of  mnrri^  entered  into  between  her  said  father  and  mother,  dated 
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24th  and  26th  days  of  March  1828,  and  as  the  share  or  division  hereby  allotted  to  her  ba  sud 
father  and  mother's  property,  settled  by  said  contract,  all  which  claims  are  hereby  soM 
accordingly. 

It  was  areued  on  the  part  of  the  appellants,  that  this  could  not  have  been  intended  as  u , 
execution  of  the  power  of  apportionment,  because  there  was  no  reference  to  the  power,  aai.: 
because  of  the  release  not  only  of  the  daughter's  claim  under  the  marriage  contract  of  her  pareM^; 
but  also  of  her  legitim,  portion  nattiral,  and  bairns'  part  of  gear ;  bat  that  it  was  a  transactiaal 
between  the  father  and  daughter,  by  which  the  paying  the  ^5000  not  out  of  the  trust  funds  ^\ 
from  his  own  nKmey,  purchased  the  release  of  his  daughter's  claims  for  his  own  benefit,  and  Aiti 
this  opened  to  the  appellants  the  grounds  of  redaction  of  the  clause  of  discharge  uptHi  wfaidi  Aejl 
insisted.  J 

It  appears  to  me,  that  the  obligation  to  pay  the  ^$000  was  intended  tobe,and  wasnndtntOM 
by  ail  parties  to  be,  an  execution  of  the  power  of  apportionment.  Little  rdiance  can  be  placBi 
upon  the  circumstance  that  the  clause  contains  no  express  reference  to  the  powa.  AaLeM 
Sl  Leonards  says  in  his  book  on  Powers  (8th  edition,' p.  289X1"  A  donee  of  a  power  may  encute  K 
without  referring  to  it  or  taking  the  slightest  notice  of  it,  provided,  that  the  intention  to  oratfek 
appears.  And  the  reason  of  this  is  given  in  Scrape's  case  (10  Co.  Rep.  143  C.)  to  which  bere^ 
" quia  non  refert  an  guts  inteniionem  suam  declaret  verbis  an  rebus  ipsis  velfactis" 

It  appears  clearly  that  the  power  must  have  been  in  the  contemplation  of  the  parties  ^  Ae 
words  of  acceptance  of  the  £$000  by  Mrs.  Cuninghame  In  satisfaction  (inUr  alia)  of  the  sbve 
or  division  thereby  allotted  to  ber,  of  her  said  father  and  mother's  property,  setded  by  dot 
marriage  contract.  It  seems  difficult  to  put  any  other  construction  upon  these  words,  tluntbit 
of  an  acknowledgment  that  the  j^Sooo  was  the  share  or  division  which  Mr.  and  Mrs.  Anstnbs 
had  the  power  to  allot  by  their  marriage  contract  The  acceptance  of  this  sum,  not  oulyaslle 
allotted  share,  but  also  in  satisfaction  of  the  legitim,  portion  natural,  or  bairns' part  of  gear,  4tt 
is  used  as  an  arguoient  against  its  being  an  exercise  of  the  power,  strengthens  my  afiEiiM,itt 
it  must  have  been  so  intended.  For  the  creation  or  reservation  of  the  power  m  Ur.aDdHa, 
Anstruther's  marriage  contract  is  immediately  followed  by  the  words  which  provisions  ooceifei; 
in  favour  of  the  child  or  children  of  the  said  marriage,  shall  be  in  full  satisfaction  to  than  ofd 
bairns'  part  of  gear,  legitim,  pordon  natural,  executry,  and  everything  else  that  they  shooldaik 
or  claim  by  and  through  the  decease  of  the  said  James  Anstruther,  their  father,  eza^  vhatlt 
may  think  fit  to  bestow  of  his  own  good  will  only."  The  satisfaction  of  these  rights  and  intaen| 
would  have  followed  upon  the  due  execution  of  the  power ;  and  therefore  it  was  unaecessaiy tM 
it  should  have  been  expressly  mentioned,  but  having  been  so,  it  shews,  that  the  clause  mast  IM 
been  framed  with  direct  reference  to  the  powers  and  it  leaves  no  doubt  in  my  nnndthuitMl 
intended  to  be  .an  exercise  of  it 

An  objection  was  made  to  the  execution  of  the  power,  that  the  appointment  of  the  /5000  to  4e ; 
daughters  respectively  was  not  confined  to  them  but  made  to  others  who  were  not  dtjectsofdei 
power.  This  is  answered  by  the  case  of  IVhiU  v.  .:>7.  Barbe(i  Ves.  &  B.  399)^  in  whidiitmi 
decided,  that  under  a  power  to  appoint  among  children,  interests  may  be  given  to  graadchiUM 
by  way  of  settlement  with  the  concunence  of  their  mother  (an  object  of  the  power)  aid  hff 
husband. 

Having  shewn  that  the  j£5ooo  given  to  the  daughters  upon  tbeir  respective  marriages  *as  it 
exercise  of  the  power  of  apportionment,  and  not  a  transaction  with  their  parents,  the  next  pn^nsed 
question  as  to  the  reduction  of  the  clauses  of  discharge  in  their  marriage  contracts,  uidaH  Ae 
evidence  given  as  to  their  ignorance  of  their  rights  at  the  time  of  their  acceptance  of  tbc/sow 
in  satisfaction  of  their  claims,  fall  to  the  ground,  because  if  a  parent  has  a  power  of  aiyoiaBsy* 
fund  amongst  children  in  such  proportions  as  he  may  think  proper,  he  may  exercise  uai  poMf 
at  his  own  will  and  pleasure,  and  whether  the  child  who  has  a  stuu-e  allotted  is  a  miitorcf  of  ^ 
age,  or  whether  he  knows  or  is  ignorant  of  the  extent  to  which  he  might  eventually  becooe 
entitled  in  succession,  or  whether  he  expressly  accepts  or  not  the  provision  which  is  madefarj^ 
is  wholly  immaterial,  as  he  can  by  no  possibility  control  the  parent  in  his  discretioB  todistriMe 
the  fund  amongst  the  children  as  he  thinks  proper. 

Mrs.  Mercer's  case  differs  in  no  respect  in  the  character  of  the  provision  made  forhHi?" 
her  marriage  from  that  of  Mrs.  Cuninghame.  Both  were  in  exercise  of  the  power  of  app*M^ 
ment  or  neither,  Mrs.  Mercer's  release  of  her  claims  could  only  be  reduced  upon  the  gnw** 
its  being  a  transaction  with  her  father  in  ignorance  of  her  rights  in  the  succession  to  her  modns 
property  ;  and  if  it  were  of  that  character,  the  clause  in  Mrs.  Cuninghame^  nuniage  '^""l^ 
precisely  similar.  I  cannot  understand,  if,  in  Mrs.  Afercer's  auv,  it  was  a  iranswtioo  w> 
ought  to  be  reduced,  why  the  same  conclusion  was  not  adopted  in  favour  <tf  Mrs.  CunbgiuiK 
Lord  President  draws  this  distinction  between  the  two  cases :  "  When  Mrs.  Smith  Cunio^^ 
was  married  in  1847  "(he  says)  "she  had  nothing  but  a  contingent  claim  against  either  bffn^ 
or  mother  under  their  marriage  contract,  and  she  was  receiving  a  present  consideratiiMi  i""^ 
for  a  dischaive  of  that  contingent  claim.  But  when  Mrs.  Mercer  was  married  in  1861  sk*^ 
much  mxxe  than  a  contingent  claim, she,had  a  joint  fee  along  wkh  her  sister,  Laqr,  in  the** 
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Mate  of  whkh  her  father  was  liferenter."  But,  vith  ^eat  respect,  the  question  in  the  case 
f  both  the  dat^hters  vas  not  as  to  the  nature  of  their  rights,  but  as  to  their  knowledge  or 
IBorance  of  them,  and  in  this  viev  it  seems  to  be  immaterial  whether  the  interests  with  which 
Inr  were  respectively  dealing  were  contingent  or  vested*  If  they  are  to  be  considered  as  trans- 
dHNis  which  may  be  reduced  on  the  ground  of  ignorance  of  facts,  which  disabled  the  dai^hters 
mm  exercising  a  right  judgment  whether  they  should  accept  the  ^5000  in  satLsfaction  of  their 
K^iective  claims,  tlu  case  of  Mrs.  Cuninghame  seems  to  be  stronger  in  favour  of  reduction  than 
lat  oS  Mrs.  Mercer,  as  she  was  a  minor,  and  her  natural  guardian,  her  father,  does  not  appear  to 
ave  afforded  her  the  protection  which  she  was  entided  to  expect  from  him.  I  could  not  avoid 
l^dng  these  remarks  upon  the  interlocutors  of  the  Court  of  Session  reducing  the  clause  of 
ischargc  in  Mrs.  Mercer's  marri^e  contract,  and  refusing  to  do  so  with  respect  to  a  similar 
bnse  in  the  marriage  contract  of  Mrs.  Cuninghame,  although,  as  I  have  already  shewn,  these 
luises  being  in  both  cases  introduced  into  the  contracts  in  the  exercise  of  thepowerof  apportion- 
ttat  containeHi  in  Mr.  and  Mrs.  Anstruther's  marrii^  contract  reduction  or  them  is  out  of  the 
potion. 

There  only  remains  to  consider  what  is  to  be  done  with  the  trust  fond  whidi,  after  all  the 
lutments  made  in  ocercise  of  the  powers  of  apportionment,  is  left  unapproi^iated.  I  do  not 
Uidc  that  these  allotments  the  parents  put  it  out  of  their  power  to  increase  the  pro^sions 
nde  for  the  daughters,  nor  was  the  joint  power  in  Mr.  and  Mrs.  Anstruther  so  exluusted  by 
Wr  exercise  of  it  in  Mrs.  Cuninghame' s  favour,  as  to  render  it  incompetent  to  Mr.  Anstrutha 
■nivii^  to  make  an  addition  to  what  had  been  before  given  to  her. 

Oat  of  the  unappropriated  residtK  of  the  fund,  a  sum  of  /20,ooo  was  given  to  trustees  by  Mr. 
Instruther,  for  nis  daughter  Lucy,  upon  the  occasion  of  his  second  marriage.  There  was  a 
|di^  suggested  in  argument  whether  this  ought  to  be  regarded  as  an  appointment  of  the  fund, 
|KT  which  the  power  existed,  or  was  not  rather  a  bargain  with  Lucy  out  of  Mr.  Anstruther's  own 
jnpeity.  He  certainly  entertained  the  idea,^that  after  the  death  of  his  first  wife  he  had  the 
ihsdute  fee  in  her  property,  and  was  entitled  to  transact  with  it  at  his  pleasure.  And  the  trust 
isposition  and  setdement,  upon  his  second  marriage  with  Miss  Anderson,  proceeds  upon  this 
■l^ition.  He  thereby  assigns,  dispones,  conveys,  and  makes  over  to  trustees  bis  whole 
LOS  and  estate  heritable  and  moveable,  real  and  personal,  in  trust  after  payment  of  bis  just 
lawful  debts,  death  bed  and  fiuieral  charges,  and  the  expmses  of  carrying  ^  trust  mto 
nitian,  to  pay  wet  or  invest  the  sum  of  ^£20^000  for  the  sole  use  and  befao<u  of  Lucy  Anstruther 
her  hieirs  and  assignees.  And  his  trustees  are  to  hold  and  invest  the  sum  of  £y>jooo  for  tiie 
iwu  to  his  prom»ed  spouse  of  the  interest  during  her  lifetime,  and  after  nis  death,  the 
dpal  to  the  children  of  the  marriage.  The  whole  of  the  settlement  has  more  the  appearance 
«f  1  disposition  of  his  own  property  than  of  the  exercise  of  a  power  by  which  his  authority  was 
luoited.  But  as  in  the  allotment  of  the  shares  of  the  two  other  daughters  the  provision  for  Lucy 
^  declared  to  be  in  full  satisfaction  of  all  claims  she  may  have  for  bairns'  part  of  gear,  legitim, 
foition  natural,  or  through  the  marriage  contract  between  h^  father  and  mother,  and  Lucy,  in 
taken  of  accepting  the  provisions  in  fidl  of  all  such  claims,  subscribes  the  settlements,  I  think 
ttti,  if  it  had  been  to  Lucy's  interest  to  reject  this  provision  as  not  being  an  exercise  of  the  power 
apportionment  in  her  favour,  it  would  not  have  been  competent  for  her  to  do  so,  nor  can  her 
asters  successfully  contend,  that  there  has  been  no  due  exercise  of  the  power  to  the  extent  of  this 
jficsooo,  and,  consequently,  that  it  is  part  of  the  unappropriated  residue.  But  the  ^30,000  given 
4d  the  second  wife  could  only  be  a  valid  disposition,  if  Mr.  Anstruther  were  fiar  of  the  fund 
icmaining  unapportioued  amongst  the  children  of  his  first  marriage,  because  it  would  be,  as  the 
lard  Okunary  said, "  subject  to  his  disposal  for  onerous  causes  or  just  and  rational  cmstderations.'* 
Bit  he  tmly  having  a  powo*  to  divide  and  jproportion  the  fund*  amongst  the  children  of  the  first 
Mniage,  the  disposition  to  the  second  wife  was  clearly  void,  as  she  was  not  an  object  of  die 
inter.  The  result  is,  that  the  whole  remainii^  fund,  beyond  the  two  sums  of  5000  to  Mrs. 
twinghame  and  Mrs.  Mercer,  and  the  ^20,000  to  Lucy  Anstruther,  comes  to  be  distributed 
4qully  amongst  the  three  sisters,  share  and  share  alike,  according  to  the  provisions  of  the 
nuri^  contract  of  Mr.  and  Mrs.  Anstruther.  I  agree  with  my  noble  and  learned  friend  in  the 
jodgnient  which  he  has  proposed  to  your  Lordships. 

Cord  WsarBURy. — My  Lords,  I  cannot  part  with  this  case  without  adding  a  few  observations 
to  what  has  been  said  by  my  noble  and  learned  friaids.  It  is  matter  of  regret,  no  doubt,  to 
observe  the  uncertainty  and  variety  of  opinions  upon  what,  In  this  country,  would  be  deemed  a 
very  simple  case.  Here,  however,  our  courts  of  justice  would  not  proceed  upon  any  grounds  that 
ve  not  common  to  the  jurisprudence  of  Scotland  in  tliis  matter. 

I  must  first  advert  to  the  notion  that  seems  to  have  been  entertained  by  some  of  the  learned 
Jwiges  of  the  Court  below,  that  the  language  of  this  power  required  an  execution  uru> flatu,  once  for 
si.  Some  of  them  appear  to  have  imagined,  that  the  language  required  entire  apportionment,  and 
tint  it  did  not  admit  of  appointments  from  time  to  time.  That  would  be  to  put  an  interpretation 
OB  the  words  utterly  at  variance  with  the  object  of  the  power,  and  utter^  subversive  of  any  usefiil 
application  to  be  nude  of  the  power.   No  appointmmt  could  be  made  to  a  child  settled  in  life 
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or  muried  until  all  the  other  children  had  also  become  of  socfa  an  age  that  thdrfatore  desdatfiM 
could  be  ascertained  aod  fixed.  It  is  quite  clear,  Uiat  the  reason  of  the  thing  demands,  A«  At 
power  given  to  tte  parents,  in  any  instance  to  tl»  father,  in  the  other  instance  to  hodi  ti^HUi) 
to  apportion  at  any  time,  must  be  interpreted  so  as  to  -warrant  the  appointmetK  being  made  fnn 
time  to  time,  and  so  in  truth  it  appears  to  have  been  conceded  it  tbe  bar,  because  it  vas  adnHOed, 
that  after  the  appointment  to  Mrs.  Cuninghame  and  to  Mrs  Mercer,  further  appointments  tt^C 
have  been  made. 

The  next  difficulty  that  was  felt  by  the  learned  Judges  in  the  Court  below  was  m  the  wor* 
which  have  been  denominated  a  telease  in  the  appointment  to  Mrs.  Cunrngfaame  md  ii 
settlement  for  Mrs.  Mercer,  and  various  effects  have  oeen  ascribed  to  these  allied  words  of  idcM. 
Some  learned  Judges  appear  to  have  imagined,  that  they  operated  as  an  assignment  by  OMaatt 
to  the  &ther  or  oe  donee  of  the  power,  of  the  whole  extent  of  the  portion  which  in  an 
division  of  the  entire  fiind  mig^t  have  been  attributed  to  ibt  ot^eet  <j(  tJie  power.  Now  it  it  ifitt 
dear,  that  that  wotdd  destrOT  the  veiy  fbondatitm  upon  which  tb«  powers  given  l«  Ae  fmm 
are  rested.  If  it  were  possible  to  admit  any  contract  between  a  father  and  a  child  as  dw  leisoa 
for  the  exercise  of  the  power,  fraadulent  transactioos  might  be  introduced  destructive  of  ibe 
interests  of  the  child,  and  giving  to  the  father  that  which  he  ought  not  to  ob&in.  Iiisdcar, 
therefore,  that,  in  accordance  with  the  settled  principles  of  equity,  it  is  impossible  to  bd4ti»t 
the  father  could  gain  any  benefit  to  himself  in  the  residue  of  the  trust  fund  by  baling  madtaa 
appointment  of  one  part  of  it  as  to  one  of  the  children. 

Wel^  but  then  some  of  the  Judges  imagine,  that  the  release  might  enure  to  the  bueit  of  Hkivb 
other  sisters  who  were  the  object  of  the  power.  Sometimes  it  was  imagmed,  that  the  ntoe 
of  Mrs.  Mercer's  settlement  might  enure  to  the  remaining  sister.  It  Is  utterly  impossiUe  to  Mil 
either  settlement  any  contract  to  that  effect,  or  tbat  the  words  conuined  in  the  settlemeot  dttril 
receive  that  interpretation,  even  if  it  were  possible  that  such  a  transaction  should  have  force 
to  it,  and  consisted  with  an  honest  exercise  of  the  power.  The  truth  is,  th^  what  are  caBedtt* 
words  of  release  amount  to  no  more  than  this,  that  the  sum  appointed  to  the  child  sboaM  H 
taken  as  part  of  the  settlement  or  provision  in  which  the  child  under  the  trust  settlement  hsdM 
interest.  The  whole,  therefore,  assumes  a  very  5im|de  aspect  as  soon  as  Ae  ordinaty  s^gefivt 
of  common  sense  are  applied  to  the  interpretation  of  the  words,  and  to  the  effect  wlu^ 
having  regard  to  the  intentton  of  the  power,  ought  to  be  attiibated  to  k. 

Now  that  being  the  state  of  the  case,  the  relative  position  of  the  children  is  perfiectlr 
They  stand  on  an  equality  with  r^ard  to  the  undistributed  and  unanpointed  parts  of  ftefa» 
The  father's  right  to  determine  the  quantity  is  thereby  acknowledged  A>  far  as  he  fafts  exodn 
that  righu  He  thought  proper  to  appoint  j^sooo  to  Mrs.  Ctininglume,  reservii^,  of  course,  ti* 
right  of  making  a  further  a^^itionment.  In  like  manner  he  has  given  ^£5000  to  Mrs.  Mereg, 
and  in  like  manner  he  has  given  to  Miss  Lucy  ;£2aiO0o.  But  supposing  these  sums  nottoe^^ 
the  fund,  the  residue  fails  under  the  disposition  contained  in  the  settlement,  and  will  be  drriane 
equally  among  the  three  sisters.  The  conclusions,  therefore,  are  perfectly  plain.  1  ^J^^ 
anxious  that  it  should  not  be  considered,  that  the  fonn  of  the  account  to  be  directed  is  now fis^ 
concluded  upon,  and  I  should  be  glad  if  an  opportunity  were  to  be  given  to  counsd  to  sow 
form  of  this  account,  not  for  the  purpose  of  argument,  but  in  order  that  any  sug^sticm  that  nnbt 
occur  to  counsd  might  be  handed  in  to  the  House  as  to  the  form  (tf  the  account  bdbce  the  »■ 
order  is  made.  ^  .  

With  these  pr^tory  observations,  I  will  read  what  I  have  written,  and  the  condB^M  * 
which  I  have  arrived,  and  which  have  been  sanctioned  by  what  has  fallen  from  the  noble  as 
learned  Lords  who  have  preceded  me.  I  om^da-,  that  tfaie  settlements  of  Mrs.  Ctmingbaneua 
Mrs.  Mercer  are  respectively  appointments  under  the  power  contained  in  the  setttenent  of 
I  prefer  the  word  wpointment  because  the  word  apportionment  seems  to  imply  a  dealii^  «n 
the  entirety  of  the  funds.  But  the  alteged  release  cont»ned  in  each  of  tbe  settlemeots  does  na 
amount  to  or  effect  any  bar  to  the  right  of  participation  in  any  portion  of  tbe  propetty  xdijedtt 
the  power  of  appointment  which  may  not  be  appointed  under  the  power.  Neidier  ^ 
release  given  to  the  third  child  operate  by  implication  as  an  appointment  to  the  ^'^^'^"ff?^ 
residue  of  the  funds  which  were  subject  to  or  comprised  within  the  power.  The  gilt  naoe  ^ 
the  trust  settlement  of  1866,  (that  is,  Mr.  An5truther*s  will,)  of  ^£20,000  to  the  third  child  Loc^ 
in  my  opinion  an  appointment  to  Lucy  under  the  power,  and  which  it  was  fuHy  comprtent  ww 
donee  or  the  power  to  make.  B\it  if  (as  in  this  case)  the  two  sums  of  /5000  and  tbe  jt^^fj 
not  together  equal  the  aggregate  amount  of  the  funds  brought  in  by  Mr,  Anstnither  MMteae 
settlement  of  1 828,  and  of  the  funds  of  Mrs.  Miuian  Anstrather,  also  brought  into  that  seraemofc 
the  balance  of  these  fiinds  (after  deducting  £$000,  ;^5ooo,  and  ^20,000,  that  is  to  say.  £jPf^ 
is  unappointed  property,  and  is  distributable  under  the  trust  (^the  settlement  (rf*  1828  sid"^^ 
three  children  in  equal  shares,  for  I  do  not  think  the  children  are  bound  in  this  ^i^i^^"^ 
surplus  to  bring  into  hotch  potch  the  sums  appointed  'to  them  respectively.  The  "Sj**^^^ 
chiklren  to  the  provisions  broi^ht  in  hy  Mr.  and  Mrs.  Anstrutherunderthestittlanentof^BVD 
not  defeated  by  the  pfovisioDs  of  the  second  Mrs.  Anstiuther  unto*  the  settlement  of  im  w  < 
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t»death  of  Mrs.  Marian  Anstnither  her  surviving  husband  became  Ear  in  trust  of  all  the  property 
RDoght  in  by  Marian,  and  could  not  defeat  the  interests  of  the  children. 

[Therefore  the  interlocutor  of  i  ith  July  1 870  was  totally  wrong.  The  judgment  in  Mrs.  Mercer's 
kK  is  wholly  inconsistent  with  it,  inasmuch  as  it  finds^  that  Mrs.  Mercer  was  entitled  to  share 
b  her  sister,  Mrs.  Cuninghame,  in  the  estate  and  effects  of  their  mother  so  far  as  not  settled 
^appropriated  by  their  father  and  mother  jointly,  or  by  their  father  after  their  mother's  death, 
tvill  be  observed,  that  my  construction  would  give  the  surplus  to  three  sisters,  llie  differ- 
be  t£  the  decision  in  Jfrs.  Cumn^Aam^s  case  from  that  in  Afrs.  Mercer's  case  cannot  be 
pnvted  bv  any  difiisrnice  in  tlie  wprdii^  of  the  alleged  releases  in  the  two  settlements,  for  they 
fcMenticaL  And  it  is  evident  that  the  qnestitm  as  to  die  fee  of  the  settlement  ftmds  is  wholly 
■ttteiial,  it  being  admitted*  that  the  power  of  apportionment  remained  unaffected,  and  thacr 
mtct  to  thaipoweTy  the  eflfect  of  the  settlement  tA  1828  was  to  give  the  whole  of  the  settlement 
pte  to  ^e  three  children  as  substitutes  to  their  parents  m  equal  shares, 
fliee  is  DO  question  with  any  creditor  or  alienee  for  value  of  Mr.  Anstnither. 
'  I  think  it  e]n>edient  that  the  order  of  the  House  shall  be  made  in  boA  appeals,  and  cover  the 
jhote  of  the  subject  matter.  Subject  to  any  alteration  in  the  language  of  the  order  that  my  noble 
id  learned  friends  may  hereafter  suggest,  I  will  read  what  I  should  propose  as  the  form  of  the 
jdcr  for  the  infmnation  of  the  counsel  at  the  bar  at  present  It  may  be  as  follows  :  "  Reverse 
interloctf tor  of  the  iith  July  1870  :  Reverse  such  parts  of  the  other  interlocutors  appealed 
nm  in  either  appe^  as  are  inconsistent  or  at  variance  with  the  declarations  and  findings  here- 
Itftcr  expressed  ;  and  this  House  doth  declare  and  find,  that  the  marriage  settlement  of  Mrs. 
imiiighame  and  the  marriage  settlement  of  Mrs.Mercer  were  respectively  valid  appointments  of 
he  two  sums  of  ^£5000  in  exercise  of  the  power  contained  in  the  setdement  of  1S38,  but  that 
hch  amwintments  do  not  exclude  Mrs.  Cuninghame  or  Mrs.  Mercer  from  participating  in  so 

t'h  (M  the  funds  or  property  comprised  in  the  deed  of  1828  as  have  not  been  appomted  under 
power  or  powers  thmin  contained :  Declare  and  find,  th{^  the  trust  diqwsition  and  settlement 
f  Mr.  Anstnither,  of  8th  October  1866^  was  a  good  appointment  under  the  power  or  the  deed 
{1828  to  Lucy  Anstnither  of  die  sum  of  ^£20^000^  part  of  the  funds  comprised  in  the  deed  of 
lbs,  but  that  she  is  not  thereby  debarred  from  participating  equally  with  Mrs.  Cuninghame  and 
Bi  Mmer  in  the  residue  of  the  setdement  funds  of  1828  (if  any)  remaining  unappointed  or 
iKdiausted  by  the  said  three  appointments :  Declare  and  find,  that  according  to  die  true  con- 
traction of  the  powers  contained  in  the  settlement  of  1828,  the  same  admitted  of  being  validly 
Mnnsed  from  time  to  time  by  several  appointments  :  Declare  and  find,  that  the  estate  of  Mr. 
butrather  is  entitled  to  have  credit  in  the  account  hereinafter  directed  for  the  two  sums  of 
[jooo  paid  by  him  to  the  trustees  of  Mrs.  Cuninghame  and  Mrs.  Mercer's  settlement,  and  for 
i^sum  received  by  Miss  Lucy  Anstnither  on  account  of  the  sum  of  ^20,000  :  Declare  and 
|Kct,  diat  a  reference  be  made  Co  such  person  as  the  Court  of  Session  shall  appoint  under  the 
nit  hereby  made  to  take  the  following  account :  An  account  of  all  the  funds,  moneys,  and 
nperties  that  were  comprised  in  or  became  subject  to  the  trust  disposition  expressed  or  made 
^and  by  the  said  settlement  of  1828,  and  of  the  manner  in  which  the  same  have  been  from  time 
9  time  invested,  and  what  were  the  particular  values  or  amounts  of  all  such  fimds  and  property 
I  the  death  of  the  s^d  Tames  Anstruther,  and  to  ascertain  and  state  what,  if  anything,  was  at 
be  time  of  bis  decease  due  from  the  said  James  Anstnither  (subject  as  aforesaid)  in  respect  of 
ajr  trust  property  or  principal  trust  money  received  by  him  and  applied  to  his  own  use^  and  to 
•certain  and  state  tne  balance  due  from  the  estate  of  the  said  James  Anstruther  to  the  settlement 
1 1828,  and,  if  necessai^,  let  an  account  be  taken  of  all  the  estate  of  the  said  James  Anstnither 
nt  comprised  in  or  subject  to  the  trusts  of  the  settlement  of  1828."  This  may  not  be  necessary. 
\  is  only  to  ascertain  what  fiee  general  personal  estate  of  James  Anstruther  there  now  is  to 
Bsver  what  will  be  the  demand  against  him  under  the  provisions  of  the  settlement  of  1828,  and 
rttfi  the  receipts  and  payment  of  his  trustee  or  representatives  in  respect  of  such  estate  not  subject 
s  afor»aid,  and  to  ascertain  what  estate  of  the  said  James  Anstruther  is  applicable  to  the  pay- 
KQt  of  tiie  balance  that  may  be  found  due  from  him  to  the  settlement  of  1828  as  aforesaid. 
There  is  then  a  point  which  I  must  submit  to  your  Lordships'  attention,  and  that  is  the  question 
IST  the  enormous  amount  of  the  costs  that  have  been  incurred  in  this  unfortunate  litigation  are 
obe  met  Now,  considering  how  the  decisions  in  this  case  have  varied,  the  wanderings  of  the 
■Ries  themselves  may  in  some  degree  be  excused,  and  1  shall,  therefore,  humbly  submit  to  your 
iiOrdships,  that  the  costs  of  all  the  parties  should  be  paid  out  of  the  free  estate  of  Mr.  Anstruther. 
I  am  d^rous  that,  if  possible,  we  shall  dispose  of  this  matter  in  such  a  way  as  not  to  leave  any 
loor  ajar  that  may  be  pushed  open  in  the  Court  below,  so  as  to  admit  of  fiirther  litigation  in  ^is 
natter.  Whether  we  can  do  this  or  not  may  be  very  problematical.  I  understand  that  your 
Uiidships  Irish  to  reserve  to  yourselves  the  power  of  considering  the  exact  form  of  your  order, 
am  not  at  all  sure,  that  the  words  I  have  now  read  comprehend  the  whole  of  the  matter,  but  in 
ase  any  alteration  therein  should  be  desirable,  perhaps  your  Lordships  will  approve  of  the  form 
account  being  given,  before  the  order  is  made,  to  the  counsel  on  either  side,  not  to  afford  any 
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opportuoity  for  any  further  argument  at  the  bar,  but  that  they  may  be  at  Ubeny  ta  send  is  i 
amendment  in  the  form  of  account  as  they  may  think  de^raUe  in  this  case.  j 

With  these  declarations,  findings,  and  directions,  Z  would  submit  to  your  Ltxdshipslo  res 
causes  to  the  Court  of  Session.  ] 

Lord  Chancellor.— My  Lords,  with  reference  to  the  last  remark  that  my  noble  and  lei 
friend  has  made  regarding  the  expense  of  this  litigation,  I  should  go  so  far  vith  him  as  toj 
that  ultimately  Mr.  Anstruther's  property,  he  being  really  the  cause  of  the  mode  in  iriudi| 
instrunents  were  executed,  and  therefore  the  source  of  the  vexation  and  intricacy  that  hai 
sequently  occurred  in  solving  the  various  questions  which  have  arisen,  might  be  dnisa 
that  expense ;  bat  me  does  not  know  how  me  course  of  events  may  turn  out  with  idcKBo 
proportion  of  property  in  the  several  estates.  As  betwttn  the  three  sisters,  I  apprdieB^I 
costs  should  come  equally,  if  they  are  obliged  to  have  recourse  to  their  own  funds,  lati 
free  fund  which  is  left  out  of  the  apportionment,  but  having  recourse  to  the  father's  esWe 
event  of  that  estate  being  sufficient  to  answer  them  in  order  to  recoup  the  diminution  of  tfci 
The  father's  estate,  therefore,  will  pay  the  costs  in  the  first  instance,  if  sufficient  todfti 
not,  the  costs  will  necessarily  have  to  come  out  of  the  fund  to  be  divided. 

Lord  Westbury.— 1  have  not  the  least  objection  to  that 

Lord  Chancellor. — Then  the  question  will  be,  that  the  interlocutors  comi^ained  ot 
as  they  are  inconsistent  with  the  declaration  afterwards  to  be  contained  in  your  L(^^slu|ir 
be  reversed.  We  will  postpone  the  exact  form  of  the  declaration,  though,  I  believe,  ve  ae 
substance  with  the  proposal  of  the  noble  and  learned  Lord,  and  as  to  the  expenses,  that  a 
borne  in  the  manner  prescribed  in  the  form  of  order  as  it  will  be  finally  drawn  upk 

I$tterloeut0rs  reverstd,  and  orders  made  acconhngly. 

Appellants  Agents  (Mrs.  Mercer),  Hamilton,  Kinnear,  and  Beatson,  W.S. ;  Ckahaa 
Wardlaw,  VicsXmvasUx.—RespondtntS  Agents  (Mrs.  Anstrutber),  A  and  A.  Campbdl,! 
Loch  and  Madaurin,  Westmmster. 


FEBRUARY  14,  1873. 


James  Gowans,  Railway  Contractor,  Edinburgh,  AppeUatU,  v.  BraiTHWj 
Christie,  Esq.  of  Baberton,  Respondent. 

Lease — Minerals — Reduction  on  the  ground  of  sterility~t7.  obtained  a  lease  jor  ^\ytmi 
Jreestone  and  all  minerals  and  substances  whatsoever  under  C.'s  lands.  No  rent  vw  le  ie_ 
the  first  year,  and  there  was  a  break  at  the  end  of  the  thu'd^  seventh,  and  fimrUentkjwt. 
spent  four  years  in  trying  experiments^  and  found  he  couU  natget  su^ama  fnedm  U 1 
the  lease  at  a  profit.  1 

Held  (affirming  judgmentX  That  he  was  not  entitled  to  reduce  ^Uase  on  tke ground ^tltm 
as  the  risk  of  quantity  is  with  the  lessee. 

SembLE,  The  rule  as  to  sterility  does  not  apply  to  a  mineral  lease} 

This  was  an  appeal  from  a  decision  of  the  First  Divisim  of  the  Court  of  Session.  An  actica 
raised  to  reduce  a  lease  of  minerals  in  the  defender^  lands,  to  have  it  found  that  its  oUiea 
were  no  longer  binding,  and  for  coimt  and  redtoning.  The  condescendence  set  f(Kth,!that  is 
the  pursuer,  James  Gowans,  on  the  representation  by  the  owner  that  there  was  a  laise  sw 
of  freestone  capable  of  being  worked  at  a  profit,  took  a  lease  of  the  freestone  and  minmh  n 
estate  of  Baboton  for  2 1  years,  at  a  rent  of  /200  a  year,  subject  to  certain  breaks.  The  tt 
entered  into  possession  in  February  1866,  and  energetically  bored  and  searched  forthefiea 
for  four  years,  but,  though  some  freestone  was  found,  it  was  not  in  sufficient  quantity  to  beva 
at  a  [a-ofit  either  by  itself  or  in  conjunction  with  any  other  materiaX  At  the  first  break  ii 
lease — namely  at  Candlemas  1869— the  tenant  had  not  quite  exhausted  his  preliminary  resean 
and  did  not  avail  himself  of  the  break,  but  in  the  following  year  he  made  up  his  mind,  and 
notice  to  the  landlord,  that  he  could  not  go  on,  and  requesting  him  to  name  an  arbiter  to  detoi 
the  question  between  landlord  and  tenant,  as  provided  by  the  terms  of  the  lease.  The  lad 


*  Sec'previous  reports  9  Macph.  485  :  43  Sc.  Jur.  239.  S.  C.  L.  R.  z  5c  Ap.  27J,* 
Macph.  H.  L.  I ;  45  Sc.  Jur.  339. 
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ll  avoided  all  these  proposals,  without  stating  vhetber  he  disputed  the  facts  or  not ;  and  the 
ant  had  been  compelled  to  raise  the  present  action.  The  present  respondent,  Braithwaite 
listie,  succeeded  his  late  brother,  Alexander  Christie  of  Babmon,  on  7th  August  1868.  The 
mier  contended,  that  the  lease  had  been  entered  into  under  essential  error,  and  by  misrepre- 
ttaiion  on  the  part  of  the  lessor,  and  as  the  freestone  was  unTorkable  at  a  jvofit,  the  lease  ought 
|)e  reduced,  and  he  should  have  the  rent  returned  to  him,  and  an  account  taken.  The  defender 
Kended,  that  the  statements  -wen  irrelevant  that  the  lease  was  Innding,  and  that  as  the  pursuer 
I  not  availed  himself  of  the  break  at  Candlemas  1870^  he  was  now  barred  by  delay  and 
■tescence  from  setting  the  lease  aside- 

Pw  Lord  Ordinary  (Mackenzie),  by  his  interlocutor,  held,  that  the  pursuer's  statements  were 
lleraat  to  support  a  reduction,  and  that  there  bad  not  been  essential  error,  and  before  answer 
^wed  the  parties  a  proof.  On  reclaiming  note  some  amendments  were  allowed  on  the 
ltd,  but  the  First  Division  also  held  the  action  for  reduction  of  the  lease  incompetent,  and 
Wssed  the  same,  the  four  Judges  being  unanimously  of  opinion,  that  the  lease  had  fairly 
Wided  for  the  risk  of  such  a  subject,  and  that  the  tenant  had  taken  all  the  risk  on  himselfl 
K  pursuer  now  appealed  agamst  that  decision,  but  he  abandoned  the  ground  that  there  was 
wntial  error. 

ftarson  Q.C.,  and  A.  T.  Intus,  for  the  appellant. — The  Court  below  was  wrong  in  holding,  diat 
Is  lease  was  not  reducible  on  the  ground  of  unworkableness  at  a  profit. 
K  mineral  lease  must  be  taken  to  be  subject  to  the  ordinary  rules  applicable  to  agricultural 
MS.  Stair  (2,  %  3}  says,  the  subjects  of  tacks  are  land  or  any  other  thing  bearing  iiruit  or  ^fit, 
a  fishing,  an  office,  or  a  casual^.  And  Enddne  (2, 6^  27]  expressly  includes  oulieries  ;  Bell's 
1207. 

Mineral  leases  have  always  bem  treated  as  ordinary  tacks.  If  so,  then  it  is  a  fundamental 
fKiple,  that  there  must  be  a  subject  of  the  lease ;  in  other  words,  the  lessor  watrants,  that  there 
a&d  that  there  will  continue  to  be  a  subject  on  which  the  lease  may  operate— Bell's  Fr.  §.1208. 
Bd  when  the  subject  of  the  lease  is  destroyed,  the  tenant  is  discha^ed  from  paying  noX—B^fne 
Walker,  3  Dow,  233  ;  Murdoch  v.  Fullerion,  7  S.  404. 

It  is  also  a  rule,  that  the  tenant  is  entitled  to  abandon  a  mineral  lease  on  the  ground  of  exhaustion 
f«eribty— Bell's  Pr.  §  1208  ;  Edmiston  v.  Preston,  M.  15,172  j  Murdoch  M.Fullerton,  7  S.  404; 
yilion  V.  Mader,  M.  10,125  ;  v.  Hog,  4  Br.  Sup.  635  ;   White  v.  Moncreiff,  1 1  D.  1031  ; 

w^atr  V.  Mossend  Co.,  17  D.  258  ;  Fleemingv.  Baird,  9  Maci>h.  730;  Dixon  v.  Campbell,  it 
k  Ap.  175.  That  rule  was  applied  to  saltiwn  fishing,  which  is  umilar  to  minerals  in  this 
iUKt— Foster  V.  Williamson,  M.  1(^131. 

the  instituti<Hial  writers  all  use  luiguage  to  the  same  effect :  Stair,  ii.  9,  3  ;  1, 1$,  i ;  Ersk.  ii. 

p4I  ;  ii.  ^  39 ;  Bankt.  ii.  9,  24  ;  i.  20,  14 ;  i.  20,  13  ;  Mack.  Inst.  iii.  3,  5. 

The  definition  of  sterility  given  by  the  authorities  is,  that  the  lease  is  unworkable  at  a  profit, 

tat  i&  it  is  incapable  of  doing  more  than  repaying  the  working  expenses. 

Both  the  doctrine  and  definition  of  sterility  as  given  are  foimded  on  the  geno-al  principle, 

Irired  frun  the  Roman  law,  that  a  tease  implies  a  subject  that  can  be  enjoyed.  And  the  right 

Flbandon  a  lease  on  diis  ground  is  ia^ied  in  every  lease,  unless  excluded  by  express  woras. 

in  thcK  are  no  snch  express  words.  The  judgment  of  the  Court  below  ough^  therefcwe,  to  be 

Inned,  and  the  parties  allowed  a  proof  as  to  the  alleged  sterility. 

The  SoUcUor  Gmgral  Ocssel),  and  Glasse  Q.C.,  for  the  respondent,  were  not  called  upon. 
LoKB  Chancellor  Selborhe. — My  Lords,  this  is  an  action  by  a  tenant  of  a  mineral  lease 
P>iim  the  present  owner  of  the  property  and  the  representative  <»  the  deceased  owner.  Thn 
oA  Ordinary  thought  it  right  to  allow  proof  before  answer  in  support  of  certain  averments  in 
*  condescendence  of  the  appellant,  the  pursuer,  by  which  he  undertook  to  shew  the  unprofit- 
Iteiess  or  incapacity  of  producing  profit  to  himself  of  this  mineral  lease.  The  parties  by  their 
kas  in  law  have  raised  the  question  of  the  relevancy  of  those  averments,  and  by  allowing  proof 
irfore  answer  the  Lord  Ordinary  did  not  decide  one  way  or  the  other  that  question  of  relevancy. 
V  Inner  House  thought,  on  the  case  coming  before  them  upon  a  reclaiming  note,  that  there 
»  no  relevancy  in  the  averments,  and  if  that  was  the  correct  view  1  think  that  they  very  rightly 
*R  of  opinion,  that  it  was  not  in  any  way  proper  to  burden  the  parties  with  the  expense  of  what 
torn  out  to  be  very  voluminous  and  lengthened  proofs  upon  matters  ultimately  iirelevant. 
'Bc  real  question,  thensf(ve,  before  your  Lordships,  is  whether  the  Inner  House  wm  right  or 

in  holding  these  averments  to  be  irrelevant. 
The  burdm  <tf  proof  undertaken  by  the  appellant  in  this  case  is  certainly  a  very  heavy  one, 
*on»  he  asks  for  the  reduction  of  this  lease  as  a  lease  which  is  vitiated  or  void  between  the 
vdes  by  reason  of  the  failure,  as  I  understood  the  ailment,  as  to  the  subject  matter  of  the 

Mr.  Innes  did  not  at  all  shrink  from  the  principle  mvolved  in  the  form  of  remedy  which  is 
">ght  He  said,  that  there  was  no  lease  at  all  in  the  view  of  the  law ;  that  there  never  had  been 
^  lease  in  the  view  of  the  law,  and  that  there  was  nothing  at  all  to  be  leased.  That  >vas  a 
^ftlii^  prc^wsition,  when  we  look  at  the  lease  and  consider  the  nature  of  the  subject  matter 
^  it  compreheiuu,  viz.  all  the  minerals  and  matoials  under  particular  lands,  freestone  being 
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specialty  but  not  exclusively  mentioned,  and  all  other  minerals,  of  whatsoever  kind  theyni^ 
happen  to  be,  being  included  in  the  lease.  The  principle  of  the  argument  was  this:  thattntej 
Roman  lav  adopted  into  the  law  of  Scotland  there  is  a  warranty  implied  or  express  (1  do  vto 
know  which  it  may  be,  but  that  there  is  certainly  a  warranty  in  one  way  or  the  other)  of  passesaed 
of  a  subject  capable  ai  producing  the  contemplated  fruits  or  profits.  J 

Now,  in  one  point  of  view,  such  a  doctrine  may  be,  and  I  venture  to  say  is,  perfectly  i&tdBgUl 
and  perfectly  reasonably  when  there  is  that  which  in  the  language  of  the  law  of  this  taiim 
would  be  called  a  total  failure  of  consideration  ;  when  the  landlord  has  not  the  thing  to  let  vUifl 
he  purports  to  let,  and  which  is  the  consideration  for  the  rents,  it  is  perfectly  reasonable  tbit  ih 
whole  lease  should  fail  ad  initio,  and  be  capable  of  reduction.  Nor  is  it  a  very  wide  extcnsint 
that  same  principle  to  say,  that  if  a  landlord  warrants  a  continuation  of  the  subject  nutor fori 
certain  number  of  years,  a  failure  of  the  subject  matter  before  that  number  of  years  has  riqn 
shall  involve  a  reduction  or  termination  of  the  contract  at  the  time  of  that  failure  and  ibeaa 
forward.    Those  views  are  at  all  events  perfectly  intelligible.    But  your  Lordships  will  see,  tbfl 
they  all  resolve  themselves  into  either  the  original  nonexistence  of  the  subject,  the  ^urtflT thn 
landlord  to  put  the  tenant  in  possession  of  the  subject  matter  of  the  lease,  or  the  snbaeqoal ! 
exhaustion  or  failure  of  that  subject  matter,  so  that  from  a  given  time  it  ceases  to  exist. 

And  when  the  authorities  which  have  been  referred  to  axe  considered,  they  vill  be  fomd  ffith 
a  few,  if  any  exceptions,  to  turn  entirely  upon  that  principle  so  understood.  When  the  stflurities 
on  the  Roman  law  referral  to  in  the  case  as  illustrations  of  the  principle  si/rui  mm  Saatftm 
to  be  looked  at,  tbejr  prove  to  be  all  of  that  kind.  They  refer  to  cases  where  posseswoiiial 
given,  where  there  is  no  prestation  of  the  subject  miuta,  or  where  some  extenul  vittagirm 
mherent  in  the  subject  matter,  and  not  the  foult  of  the  tenant,  takes  the  subject  matterai^,i 
may  be  «ther  temporarily  or  permanently ;  but  the  principle  is  always  the  same,  restn^n  Ae 
destruction  fira  /oMto,  or  entirely,  of  the  subject  matter.  Btit  Lord  Stair,  the  aoduxity  os  the 
law  of  Scotland  chiefly  relied  upon,  goes  further,  and  as  it  seems  to  me  lays  down  die  ne 
principle  in  the  most  unequivocal  terms.  He  says,  that  there  is  a  peril  or  risk  undertakes  Ae 
tenant,  that  he  is  at  the  nsk  of  the  quality  and  the  value  of  the  subject  matter,  bnt  he  is  oatat 
the  risk  of  the  being  or  existence  of  it.  Now,  just  consider  how  that  will  apply  to  the  cast  of  a 
mineral  lease.  If  there  had  been  in  this  case  a  lease  of  some  particular  descripiicm  of  muwnb  i 
only,  for  instance  of  a  bed  or  seam  of  coal  or  of  a  bed  of  freestone,  and  if  there  bul  beet  os  1 
such  thing  in  existence,  then,  according  to  Lord  Stair's  principle,  the  tenant  woidd  nothm  | 
been  at  the  risk  of  the  being  of  the  coal  or  the  freestone.  But  that  of  course  cannot  appirtoa  | 
case  where  the  lease  is  of  all  minerals,  for  although  there  is  necessarily  some  uncettantir  ai  \ 
speculation  in  such  a  lease,  because  the  minerals  may  turn  out  to  be  of  greater  or  less  niae,  jct : 
some  minerals  there  necessarily  must  be  under  every  parcel  of  land,  and  therefore  the  peiil<^>he  : 
being  of  the  minerals  is  a  pail  which  no  tenant  of  a  mineral  lease  incurs  ;  nor  does  ^bndv' 
incur  it  either.  But  with  respect  to  the  quantity  and  value,  which  is  the  whole  mtur  * 
controversy  here,  as  I  understand  the  case,  according  to  Lord  Stair's  doctrine^  the  iriioleptridr 
the  quantity  and  value  is  upon  the  tenant ;  so  that  aitthwity  is  directly  against  diesifabMf 
case.  Then  we  are  referred  to  Lord  Bankton,  who,  in  the  pass^fes  quoted,  seems  to  siy,thitihe 
landlord  warrants  a  capacity  to  produce  fruits.  What  is  the  meaning  that?  Aca^tad^to 
produce  the  kind  of  fruits,  which,  according  to  the  substance  of  the  contract,  the  tenant  is  to 
receive.  What  are  the  fruits  within  the  meaning  of  that  principle  ?  (or  instance)  laod  is  kt 
as  good  arable  land,  and  it  turns  out  to  be  totally  incapable  or  any  a^cuttural  podnc^  Ic*" 
understand  that  in  that  case  the  principle  might  apply,  and  that  there  is  a  failure  of  thennas^ 
to  produce  fruits.  Again,  I  can  understand,  that  if  in  the  case  of  a  mineral  lease,  the  lasdloid  m 
substance  represented  that  there  was  workable  coal,  and  the  coal  turned  out,  as  in  the  ox'' 
Murdoch  v.  Fuilerton,  to  be  so  nearly  exhausted  that  there  was  no  area  of  the  least vahcwr 
working,  in  other  words,  nothing  which  could  be  worked,  a  thin  seam,  for  example,  of  a  bgtrs 
length,— something  which  was  not  pmctically  useful  for  the  purpose  of  wo^ng  at  aft— |t  ^ 
be  said  that  in  such  a  case  there  was  a  failure  of  the  landlord  s  warranty.  But  the  fruits  in  v 
case  are  minerals  to  be  gctf  by  working  and  according  to  Lord  Stair  the  quantity  and  then* 
of  them,  if  they  can  be  got  by  working,  are  at  the  risk  of  the  tenant ;  if  the  minaabculKp^ 
there  are  the  fruits,  and  there  is  no  failure  whatever  of  fruits  in  such  a  case.  There  is  no  UnB? 
as  long  as  there  are  minerals  which  may  be  got.  _ 

All  the  cases,  as  it  appears  to  me,  go  to  die  same  point.   The  case  <tf  EAmstn  v. 
might  very  possibly  be  difTerently  decided  at  the  present  day,  when  we  should  no  l*"?^'^ 
a  want  of  {M'oper  ventilation  of  a  mine,  or  a  want  of  maintenance  of  proper  roofing  as  a  wag 
arising  from  the  act  of  God  or  from  vis  major.    Such  a  defect  would  doubtless  be 
the  present  day  as  a  thing  for  which  the  tenant  was  responsible.    But  the  principle  upon 
that  case  was  decided  was  evidently  the  same  as  if  an  earthquake  or  some  natural  convulsioB 
made  the  mine  practically  unworkable. 

The  case  of  Dixon  v.  Campbell,  as  far  as  it  is  fit  to  refer  at  all  to  an  authuity  taraiiigt^ 
ctmtract,  and  not  upon  general  law,  is  strongly  against  the  appellant's  aigumcnt,  becaw  >>> 
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i^tbcFC  beiogan  express  contract,  that  if  the  mine  should  cease  to  be  capable  of  being  vorked 
advantage  by  reason  of  that  class  of  accidents  vhich  all  these  authorities  contemplate,  the 
lAiM  might  throw  it  up,  it  was  expressly  laid  down,  that  he  could  not  throw  it  up  for  faults  which 
1  not  occur  in  the  mine,  but  in  uie  fruit  on  account  of  variations  in  the  maricet  price.  What 
•  arisen  in  the  present  case  but  a  question  of  market  price? 

Hk  3d  article  or  the  condescendence  tells  us,  tiiat  there  is  freestone  under  the  land  of  Baberton, 
four  years  were  occupied  in  btHring  and  in  other  operaticms  to  obtain  it.  I  pass  over  the 
egation,  that  the  quantity  was  less  than  was  represented,  for  nothing  now  tums  upon  tfaaL 
ie^ipdlant  goes  on  to  say,  "nor  is  the  said  freestone  or  any  other  mineral  or  material  or 
brtuoe  in  the  lands  so  let,  nor  are  all  of  the  said  substances  together  capi^e  of  being  woiked 
a  profit  in  a  mineral  lease,  even  if  no  rent  were  to  be  paid."  I  will  stop  reading  that  sentence 
|R,  because  I  agree  with  Mr.  Innes,  that  he  does  not  take  issue  merely  upon  the  point  which 
Dews,  that  the  minerals  are  incapable  of  being  remunerative  at  the  rent  stipulated  for  in  the 
ue.  He  also  says,  that  even  if  no  rents  were  to  be  paid  they  are  not  capable  of  being  worked 
la  profit.  He  goes  on :  The  pursuer  has  tried  the  said  lands  at  all  points  shewing  indication 
'fieest<Kie^  but  he  has  in  every  case  been  imable  to  turn  out  such  a  quantity  as  would  repay  his 
(day  even  upon  the  most  economical  methods  whic^  can  be  used  for  the  efBcient  working  of 
in^als."  That  allegation  is  consistent  with  the  existence  of  an  unlimited  quantity  of  minerals, 
^nble  of  being  worked  and  having  a  ma^t,  but  what  he  says  is,  that  they  are  not  capable  of 
Mng  worked  to  a  profit,  that  so  far  as  he  has  worked  he  has  been  unable  to  turn  out  such  a 
■Uitity  as  would  repay  the  outlay.  Therefore  the  proposition  really  is  this,  that  according  to 
le  ininciples  laid  down  in  the  law  of  Scotland  the  landlord  guarantees  the  tenant  against  loss 
f  reason  of  any  of  these  elements  extrinsic  to  the  min^  aim  independent  of  the  nature  of  the 
rigect  matter  within  the  mine  which  go  to  the  determination  of  the  qnestim  of  profit  and  loss. 
Voat  ate  these  elements  ?— the  quantity,  the  quality,  the  cost  vlt  labour,  the  cost  of  material^, 
l»  demand  and  aopply  varying  in  the  markets  themselves,  and  the  means  of  conveyance  all  or 
ibich  are  things  entirely  extrinsic  to  the  mine,  and  certainly  not  within  the  view  of  the  principles 
fid  down  by  any  of  the  anthorities,  to  which  a  reference  luu  been  made.  On  the  contrary,  uiey 
|R  eiactly  those  things  as  to  which  Lord  Stair  has  said,  that  the  toiant  runs  the  risk  of  quantity 
|id  value. 

!  In  Aat  state  of  things,  it  aroears  to  me,  that  even  the  authorities  relied  on  by  the  appellant 
|l»  against  him,  and  ind^ndently  of  the  special  stipulation  in  this  particular  lease  the  reason 
|(  the  case  vhol^  repels  m  my  mind  the  view  of  the  law  which  tbe  appellant  suggests.  When 
^  come  to  look  at  the  stipulation  in  the  particular  lease,  we  find  that  conclusion  fortified  by 
ftose  stipulations.  It  is  admitted,  that  it  is  a  very  conunon  thin^  with  parties  entering  into 
leases,  to  contract  expressly,  that  the  tenant  shall  not  be  obliged  to  go  on  with  the  lease 
PHP  be  cannot  work  the  mine  at  a  profit,  and  the  parties  very  wisely,  because  that  question  is  a 
Ipiy  difficult  one  in  its  nature,  frequently  add  a  clause  providing  for  an  arbitration.  There  is 
li^ng  of  that  sort  in  the  lease  before  us,  but  there  is  a  provision  that  at  the  end  of  three  years, 
pat  the  end  of  seven,  or  at  the  end  of  fourteen  years,  the  tenant  may  break,  as  it  is  called,  or 
pmrup  the  lease;  The  ot^ect  (rf  tbe  junviskm  obviously  is,  that  if  be  finds  it  cannot  be  worked 
Wb  imfit  he  may  rdievc  hmiself  from  it  in  that  way  by  throwing  up  the  lease. 

Now  it  appears  to  me,  that  such  stipulations  are  absolutely  irreconcihtble  with  the  whole 
|raKi[^  of  the  aigumeot  of  the  arodlant,  because  if  the  lease  was  vitiated  from  the  beginning, 
*luch  the  argument  assumes,  and  which  tbe  doctrine  of  reduction  assumes,  it  must  have  beat 
<9W  grounds  whidi  are  wholly  independent  of  the  exercise  of  an  option  at  certain  periods  to 
MbId  or  throw  up  the  lease:  SuppOK  that  at  the  end  of  three  years  the  tenant  has  chosen  to 
4iow  it  up 1  had  really  great  difficulty  in  understanding  whether  it  was  seriously  meant  to  be 
•■tended,  that  because  he  had  made  no  profit  in  that  time,  and  then  concluded  from  the  experience 
W  had  had,  that  he  would  make  no  profit  if  he  went  on  working  till  the  end  of  the  lease,  be  would 
M  only  have  a  right  to  throw  it  up,  but  he  would  also  have  a  right  to  repetition  of  the  rent  be 
■>d  pak^  That  seemed  to  me  to  be  almost  a  necessary  consequence  of  the  argument  for  the 
■Jpwlant ;  but  that  is  entirely  inconsistent  with  the  whole  intent  and  purpose  of  the  express- 
*Wract  between  the  parties,  which  clearly  ^hews,  that  the  landk>rd  is  to  receive  a  stipulated  rent, 
dttriiw  the  first  year  that  rent  is  to  be  reduced  in  amount  on  account  of  the  outlay  of  tbe 
tootit,  and  the  risk  incurred  by  him  in  the  whole  of  the  earlier  years,  (it  being  probably  in  the 
5"^plation  of  all  parties  entering  into  such  leases,  that  during  ue  earlier  years  while  an  outlay. 
"Enng  on  the  undertaking  is  not  likely  to  be  remunerative^  and  that  it  is  agreed,  that  the  tenant 
^  be  allowed  to  say  at  the  end  of  three  years,  whether  he  wishes  to  go  on  or  to  be  released 
™» his  contracts  In  this  case  he  determined  to  go  on.  Tbe  third  year  elapsed,  and  he  did  not 
the  lease,  but  after  the  expiration  of  another  year  he  brings  his  action  and  asks  for  the 
'^duction  of  the  lease.  It  seems  to  me,  tlut  faxMh  upon  the  grounds,  on  which  tbe  judgment  of 
Inner  House  expressly  rested,  and  if  it  were  necessary  upon  broader  grounds  still,  the  pursuer 
IS  wboUy  wrong,  and  therefwe  the  interiocutors  ^>pealed  from  ought  to  be  affimied,  and  the 
dismissed  with  cosu. 
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Lord  Chelmsford. — My  Lords,  I  entirely  agree  with  my  noble  and  leamed  frioKl,  ihit  m. 
this  case  the  interlocutors  appealed  from  must  be  afBrmed.  The  question  is,  wb^her  tte 
appellant  was  entitled  to  be  admitted  to  proof  of  the  averment  in  his  condescendence,  that  the 
mineral  lease  was  incapable  of  reimbursing  the  tenant  for  the  outlay  necesssuily  expendtd  bf : 
him  in  working  the  same,  and  still  more  of  yielding  him  any  return  over  and  above  his  leia;  m. 
other  words,  supposing  that  averment  had  been  proved,  whether  it  would  have  fiunisbed  a gnimi' 
for  the  reduction  of  the  lease — whether  it  was  rdevant  in  fact  to  the  condusiai  of  lus  sanmim 
for  the  reduction  at  the  lease. 

The  law  of  Scotland  upon  the  subject  of  renunciation  of  leases  either  (or  the  non-eiistenc^  or ! 
the  failure,  of  the  subject  matter,  is  very  shortly  stated  in  a  passage  in  Mr.  BdFs  Prindpfestf  j 
the  Law  at  §  1208  m  these  terms:  "The  contract  of  lease  implies  a  subject  let,  and  if  ibi 
turn  out,  that  no  such  thing  exists  as  the  parties  intended  to  be  the  subject  of  agreement,  d»! 
tenant  cannot  be  bound  to  pay  rent   Where  the  subject  fails,  (as  where  a  house  is  bnnu,  vbcfc  | 
a  farm  is  by  a  flood  or  a  hurricane  reduced  to  sterility,"  which  must  mean  absolute  barmiDess^ 
*'  where  a  coal-mine  is  exhausted  suddenly  and  unexpectedly,)  the  tenant's  obligation  to  pa^  lait 
will  be  discharged."   It  is  quite  clear,  therefore,  that  where  there  is  a  total  desnucooo  or 
exhaustion  of  the  subject  matter  of  a  lease,  there,  by  the  law  of  Scotland,  the  lessee  iseoddeil 
to  abandon  it. 

But  I  am  not  aware,  from  any  of  the  cases  which  have  been  cited  in  the  course  of  the  ajprnat, 
that  where  it  is  a  case  of  sterility  merely  short  of  exhaustion,  the  tenant  has  any  such  rigb  to 
renounce  or  abandon  the  lease.  The  old  authorities  upon  the  subject  rather  to  my  mind  indxaie 
directly  the  contrary.  Take,  for  instance,  the  passage  which  has  been  cited  from  Lord  Banbo^ 
He  says :  "  The  tack-duty  is  on  account  of  the  fruits,"  and  "sterility  or  vastation  libcnns 'm 
whole  or  part"  Elsewhere  he  aays  :  **  Jn  other  subjects  besides  rural  possessicms,  the  tadc  itf 
ig  remitted  or  abated,  when  by  accident,  without  the  tacksman's  rault,  the  thing  bccows 
unprofitable,  or  the  use  of  it  is  interrupted."  A&in  be  says :  "  sterility  is  not  tnideiBUwd,«kfe 
the  increase  satisfies  the  expense  of  the  seed  and  labour." 

So  that  he  says,  where  there  is  sterility  merely  and  not  absolute  vastation,  the  rent  anvbe  . 
suspended  or  remitted.    The  question  of  whether  altogether,  or  for  the  particular  year,  nfl  . 
remain  to  be  considered  hereafter.    Sir  George  Mackenzie  says,  "  If  the  ground  be  absdstdy 
barren,  the  hire  will  not  be  due.    If  the  land  yields  some  profit,  though  never  so  little,  die  )m 
will  be  due,  if  the  profit  but  exceed  the  expense  of  the  seed  and  labouring."  And  from  d» 
passage  which  has  been  read  by  my  noble  and  learned  friend,  it  appears,  that  theautborityaf 
Lord  Stair  is  applicable  exactly  to  the  same  extent,  namely,  that  where  there  is  steriby  M  | 
distinguished  from  destruction  or  exhaustion,  it  is  not  a  ground  for  a  reduction  t£  die  kasci  W 
merely  for  a  suspension  or  abatement  of  the  rent. 

There  is  very  great  difficulty  in  applying  this  right  of  suspension  of  the  rent  in  the  case  rf 
sterility,  and  that  was  observed  upon  in  a  case  that  was  cited  in  the  course  of  the  aigumeni,  fit. 
Fleeming  v.  Baird,  in  which  Lord  Neaves  said  :  "The  question  of  sterility  even  in  agricukuil 
leases  is  not  free  from  difficulty  when  a  subject  becomes  flooded  or  sanded  over,  and  is  tbatfae 
made  quite  different  from  what  it  was ;  that  is  a  stronger  case,  but  I  doubt  whether  in  agricaknl 
leases,  the  repeal  of  the  com  laws  would  have  entitled  a  tenant  to  abandon  his  lease  on  Ae 
ground  that  it  was  not  profitable.  I  also  doubt  whether  every  year  is  to  be  taken  by  itsdf  is  ^ 
continuing  lease.  Sup[>osing  an  Egyptian  in  the  time  of  Joseph  had  had  a  fonneen  years'  kase 
of  land,  and  had  got  his  first  seven  years  of  plenty  with  his  bams  crowded,  and  the  yean  of 
scarcity  had  followed,  I  think  it  would  be  hard  upon  the  landlord,  that  the  tenant  should  {ci  iiis 
fiill  measure  of  the  harvest  during  the  first  seven  years  and  then  pay  no  rent  at  all  for  the  not 
seven.'*  That  applies  to  agricultural  leases.  There  seems  to  have  been  a  distinction  takes 
between  agricultural  and  mineral  leases,  upon  the  ground  that  a  lease  of  minerals  is  a  basadiNS 
speculation ;  and  Lord  Deas  says  in  this  case,  that  he  knows  no  case  where  a  mineral  kaiehu 
been  brought  to  an  end  upon  the  ground  of  sterility. 

With  regard  to  mineral  leases  it  appears,  that  it  has  been  usual  in  leases  of  that  Idod  in  Scotland 
to  introduce  a  clause  that  the  lease  may  be  abandoned  when  it  is  unworkable  at  a  profit,  and  in 
a  passage  fi-om  Mr.  Bell's  lectures  an  Conveyancing,  it  is  stated :  "The  mineral  lease  bdngofs 
subject  which  may  be  untried,  or  the  extent  or  quality  of  which  is  not  fuUy  known,  is  a  speo^noi 
on  the  tenant's  part.  Provision  is  therefore  necessary  for  enabling  the  tenant  to  be  quit  of  4e 
obligations,  in  case  the  trials  shall  fail,  or  the  field  not  prove  workable  to  profit ;  in  otbff  voids 
in  cas^  after  a  fair  and  fuU  endeavotir  on  the  tenant's  part  to  turn  the  leue  to  good  acooao^  Ae 
speculation  shall  not  succeed.  With  that  view  the  lease  generally  allows  breaks  to  die  tenaotit 
intervals  of  five  years  upon  previous  written  notice  of  six  or  twelve  mcmdis,  and  withontanyciDse 
assigned." 

That  is  the  case  in  the  present  instance,  and  that  is  the  ground  upon  which  the  Court  of  Sesats 
came  to  a  determination,  that  in  this  case  the  appellant  was  not  to  be  admitted  to  proof,  becao^ 
he  had,  by  the  contract  which  he  entered  into,  fenced  himself  round  against  Uie  possibility  of  ^ 
by  reason  of  the  sterility  of  the  subject  matter.   He  stipulates,  in  die- first  place,  that  ftrtbefii< 
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nr  no  rent  whatever  shall  be  payable,  that  is,  the  year  ending  at  Candlemas  1867.  He  then 
itber  stipulates,  that  upon  giving  six  months'  notice  at  the  termination  of  the  third,  the  seventh, 
the  fourteenth  year,  he  may  without  any  cause  assigned  abandon  the  lease.  Now  this  is 
lirely  for  the  benefit  of  the  tenant,  because  the  landlord  has  no  corresponding  right  of  giving 
lice,  and  turning  the  tenant  out  of  possession.  Therefore  it  seems  a  most  reasonable  thmg  to 
Id,  that  where  a  special  contract  of  this  description  is  entered  into,  even  supposing  the  common 
r  would  give  the  right  of  reducing  the  lease  in  a  case  of  this  description,  (as  to  which  I  am  quite 
rtain  from  the  authorities  it  would  not, )  still,  as  the  tenant  has  chosen  to  enter  into  this  particular 
atract,  and  to  guard  himself  against  the  consequences  of  loss  by  reason  of  the  lease  turning  out 
be  unproductive,  that  is  a  ground  upon  which  it  is  impossible  to  say,  that  he  can  fairly  and 
HMiaUy  be  entitled  to  reduce  the  lease,  even  supposing  circumstanres  existed,  which  without 
smtiact  would  have  entitled  him  to  do  so. 

Under  these  drcumstances  1  agree  with  my  noble  and  learned  fiieiid,  that  the  interlocutors 
M  be  aflinned,  and  the  appeal  dismissed  with  costs. 

Uhid  Coixjnsay. — My  Lwds,  I  do  not  consider  it  necessary  to  say  much  upon  this  case  after 
lU  has  been  said  by  my  two  noble  and  learned  fiiends,  who  have  preceded  me.  It  appears  to 
i,  that  the  appellant,  the  pursuer  in  the  action,  has  failed  in  presenting  a  case  which  entitles 
n  to  proof  of  what  he  says  he  can  establish.  The  parties  come  before  us  as  parties  to  a 
iticular  contract,  which  relates  to  a  mineral  subject.  It  is  quite  correct  on  the  part  of  the 
pdiant  to  say,  that  minerals  may  be  the  subject  of  lease,  and  that  the  law  of  lease  applies  to 
cm.  But  it  does  not  follow,  although  the  law  of  lease  applies  to  them,  that  in  all  particulars 
e  application  is  the  same  in  the  case  of  an  agricultural  lease  as  in  the  case  of  a  mineral  lease. 
it  nature  of  the  two  subjects  is  so  very  diiferent,  the  perils  which  naturally  present  themselves 
flie  eyes  of  parties  when  they  enter  into  a  lease  are  so  very  different  in  the  two  cases,  that  it 
CS  not  follow,  that  all  these  conditions  which  are  imported  into  an  agricultural  lease  naturally 
e  imported  into  a  lease  of  minerals. 

The  question  in  this  case  is,  whether  the  pursuer  has  presented  such  a  statement  as  entitles 
■to  be  relieved  from  the  contract  altogether  by  a  reduction  of  that  contract,  in  respect  of  the 
d^as  be  himself  explains  it*  that  he  cannot  work  these  minerals  to  profit,— in  this  sense,  that 
e  cost  of  workiag  and  raising  the  minerals  leaves  nothing  with  him  to  pay  his  rent  with,  or 
Aaps  leaves  bim  out  of  pocket.  I  am  not  aware  of  any  case  in  which  Aat  has  been  decided 
Rgard  to  a  mineral  lease.  All  the  cases  without  exception  which  have  been  put  before  us  are 
MS  substantially  of  non-existeDt  subjects,  or  exhaustion  of  that  which  has  been  the  subject  of 
c  leas&  Even  in  one  of  the  earlier  of  those  cases,  the  ca^e  of  IVilson  v.  Madtr,  the  Court 
•ked  to  the  fact  alleged,  that  the  coal  after  the  second  year  could  not  be  found — that  no  coal 
■>ained — that  it  was  impossible  for  the  tenant  to  go  on  paying  his  rent  according  to  the  condition 

fte  contract  which  he  had  entered  into,  whereby  he  was  limited  to  the  woTking  of  a  certain 
^>er  of  collieries,  and  if  he  worked  a  larger  number  he  was  to  pay  an  increased  rent,  and 
ibng  to  all  the  terms  and  conditions  of  the  contract,  the  Court  were  of  opinion,  that  under  the 
■tKular  circumstances  of  that  contract,  it  was  not  within  the  meaning  of  the  parties,  (that  is 
texpression  used  in  the  decision,)  that  the  tenant  should  remain  bound.   The  Court  therefore 

Ac  case  treated  the  nature  and  condition  of  the  contract,  and  the  inferences  to  be  deduced 
VI  it,  as  an  important  element  in  the  question.    In  other  cases  I  think  similar  grounds  seem 

bave  existed.  At  all  events,  exhaustion  was  the  ground  of  the  decision  in  some  of  them.  In 
t  treatise  of  Mr.  Hunter,  which  has  been  referred  to  with  a  commendation  which  it  fully 
*<rrcs,  that  writer  says :  "thecauseof  loss  must  not  be  such  as,  although  natural,  can  be  deemed 

l>ive  been  in  the  contemplation  of  the  lessee  when  he  contracted  Increase  of  depth  or 
j^raiol^on  of  water  in  a  mine  does  not  give  liberation  or  abatement  to  the  lessee,  althoi^h  the 
nition  to  the  expense  of  wwking  should  create  positive  loss." 

I  Aink  there  has  been  no  case  referred  to  at  all  indicating  a  release  from  the  payment  of  the 
n  ID  a  mtnnal  lease,  or  libnatii^  from  a  lease,  on  the  ground  of  an  allegation,  that  the  tenant 
■Id  Dot  work  the  mine  b>  profit  I  think  the  only  case  that  was  referred  to  in  which  the  tenant 
■s  released  from  the  payment  of  the  rent  was  a  case,  in  which  a  judicial  factor  applied  to  the 
^  for  authority  to  reduce  the  rent  of  a  mineral  tenant  upon  the  estate  of  whicn  he  was  the 
'wdal  faaor,  because  he  found,  that  the  tenant  could  not  pay  the  rent,  and  that  he  must  either 
■xfer  biro  bankrupt,  thereby  probably  deteriorating  the  value  of  the  subject  in  the  market,  or 
hiin  relief.  A  landlord  might  in  these  circumstances  have  given  relief  to  the  tenant,  but 
e  jodicial  factor  had  not  the  power  of  doing  so.  He  was  an  officer  of  the  Court,  and  he  applied 
'  the  Court  for  the  power  to  give  relief  to  the  tenant,  and  the  Court,  upon  inquiry,  gave  him 
^  power.  But  that  does  not  by  any  means  establish,  that  Uw  tenant  had  at  law  any  right  to 
ArelwC 

No*,  in  this  case,  looking  to  the  condition  of  the  contract  between  the  parties,  it  appears  to 
t,  that  the  tenant  has  fenced  himself  round  with  protection  with  re^rence  to  any  kind  of 
j^^Roce  that  could  tain  place  under  the  lease.  In  the  first  place,  he  is  gcnng  to  make  a  trial, 
ttiortbefirst  year  of  the  trial  he  is  to  pay  no  rent.  Then  he  has  a  period  of  three  years,  during 
U.  60 
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which  he  may  continue  the  trial,  and  if  he  has  no  profit  in  these  years  he  may  abandon  At  kaae, 
and  he  has  a  similar  power  of  breaking  the  lease  at  other  periods.    He  does  not  introdnce  into 
the  lease,  and  he  did  not  under  the  circumstances  require  to  introdnce  into  the  lease,  any  danse 
such  as  is  very  common  in  modem  mineral  leases,  that  in  the  event  of  the  subject  boi^ 
nnworkable  at  a  profit,  he  shall  be  entitled  to  have  relief  by  means  of  a  reference  to  n  i 
arbitrator.    It  is  said,  that  he  relied  upon  the  common  law.    If  so^  he  was  relying  npooa ! 
undecided  and  a  very  shadowy  thine,  and  it  has  turned  out  that  he  had  very  Uttle  common  br  I 
to  rely  upon-   But  he  fenced  himself  round,  and  protected  himself,  as  you  might  have  opedcl  i 
htm  to  do  if  he  had  not  a  basis  of  common  law  to  rely  upon,  or  if  it  was  a  doubtful  basis, bjra 
condition  which  enabled  him  to  break  the  lease  at  the  end  of  either  thre^  seven,  or  feoRMS  | 
years — as  it  was  said  in  the  case  of  Wilson  v.  Mader,  —  it  was  not  in  the  contemi^oo  d  thtj 
parties  when  they  entered  into  the  contract,  that  it  should  continue  af^er  the  coal  was  eihaosni 
So  I  think  here  the  Court  has  taken  the  right  view  in  looking  at  what  was  in  the  contemplaMi  I 
of  the  parties,  and  in  holding,  that  the  parties  have  provided  themselves  with  a  cootraa  vltich,  i 
looking  to  the  terms  of  it,  is  in  every  respect  so  favourable  to  the  tenant,  leaving  it  to  Us  on 
choice  whether  to  relinquish  the  lease  at  the  end  of  certain  periods  or  not,  that  he  has  sbon  ao 
ground  for  the  relief  he  seeks.   Therefore  I  think  the  appeal  must  be  dismissed  with  costs. 

Lord  Cairns. — My  Lords,  in  this  case  there  appears  to  me  to  be  an  attempt  to  mabBse 
a  suit,  which  was  instituted  upon  a  different  basis,  for  the  purpose,  that  basis  having  bikd,of 
obtaining  relief  upon  a  ground  which  was  not  in  contemplation  at  the  time  when  the  sal  las 
instituted.   And  it  is,  as  it  appears  to  me,  an  example  of  an  effcB't  to  strain  a  well  kn(nni,ud  a 
well  founded  principle  of  law,  to  a  purpose  to  which  that  principle  was  never  inttBded  ti 

I  say,  in  the  first  place,  that  it  is  an  attempt  to  use  the  suit  fbr  a  purpose  forrtiit 
was  not  originally  intended,  what  I  mean  by  that  is  this :  If  your  Lordships  ml  take  the  tn«Ue« 
referring  to  the  condescendence  and  the  |^eas  in  law  in  this  case,  yoa  mil  find  the  iriMlefwi- 
ation  or  this  suit  ori^nally  was  an  allegation,  that  there  had  been  a  spea&c  representuiosande 
by  the  lessor  of  this  jwoperty — in  other  words,  that  there  had  been  an  express  and  qiedie  i 
warranty  given  by  him  with  regard  to  the  property.  For  in  the  first  article  of  the  ctmdnccnikMli 
you  will  find  it  is  stated,  that  the  pursuer  was  induced  by  the  representation  of  Mr.  Christie  (» 
enter  into  the  lease  now  sought  to  be  reduced,  and  thra  the  pursuo-  goes  on  to  say,  that  tlw 
representations  were  to  the  effect,  that  there  was  a  large  stratum  of  freest (xie  in  the  ludM 
proposed  to  be  let  of  a  superior  equality,  and  capable  of  being  worked  at  a  profit  by  a  taiant,afi 
m  particular  by  a  tenant  becoming  bound  for  the  rent,  and  under  the  stipulatitms  in  theajti 
lease  ;  and  again,  there  being  no  statement  whatever  of  any  implied  warranty  in  law  into  W| 
article,  the  second  article  pursues  the  same  subject  of  the  representation,  and  says,  dot  co  fl^ 
faith  of  these  representations  and  in  reliance  on  them,  and  under  an  essential  error  as  to  a<| 
subject  of  the  lease  which  was  induced  by  them,  (that  is,  by  the  representati<ms,)  the 
signed  the  lease  in  question.  Again,  in  this  third  article,  he  states,  that  the  i^t  a 
exertions  has  been  the  discovery,  that  while  there  is  some  freestone  in  the  lands  d  B*^^*^ 
there  is  (as  he  avers)  no  such  amount  of  freestone  as  was  represented  to  him,  (on  them>a 
which  representation  he  entered  into  the  lease,)  nor  is  the  said  fireestme  or  any  other  i>^[™ 
or  material  or  substance  in  the  land  so  kt,  nor  are  all  of  die  said  substances  togCUier,  OF^"^ 
being  worked  to  a  profit  in  a  mineral  lease,  ^ain,  in  the  fourdi  aiticte,  he  states,ata]niticav 
date  he  had  been  led  to  suspect  or  believe,  that  the  lease  was  not  workable  to  profit,  and » 
there  was  no  such  freestone  or  other  mineral  in  the  said  lands  as  had  been  represented  tobiffi. 

Following  up  that  catena  of  allegation  the  plea  in  law  states,  that  the  mineral  lease  entered  nM 
between  Mr.  Christie  and  the  pursuer  being  unworkable  to  a  profit,  that  is,  incapaUe  of  lO** 
bursing  a  tenant  for  the  outlay  necessarily  expended  by  him  in  working  the  same,  and  stiH  in* 
of  yielding  him  any  returns  over  and  above  his  rent,  and  having  been  so  from  the  ''•P'™^' 
the  said  lease,  the  same  ought  to  be  reduced, — I  take  it,  that  diat  plea  in  law  was  as  ^bjwi^' 
introduced  as  an  offer  by  the  pursuer  to  prove,  that  one  of  the  representations  upon  to™*, 
relied  was  a  representation  which  was  unfounded.  The  second  plea  appears  to  me  to  be  ; 
more  than  a  general  plea  of  general  misrepresentation  so  as  to  open  up  the  area  of  |W>of,^^* 
enable  some  more  proof  to  given,  for  example,  as  to  the  other  representations  widi  itf^^ 
to  the  stratum  of  freestone.  But  I  believe  firmly  that  both  pleas  were  placed  ipon  the  maj 
for  the  purpose  of  shewing  a  readiness  on  the  put  of  the  pursuer  to  disprove  t«  tnidi  of  M 
representations  which  he  said  had  been  made  to  him. 

In  that  state  of  things  the  case  came  before  the  Lord  Ordinary.  The  Lord  Ordiaary  uni^ 
that  the  allegations  of  rei»esentation  were  not  rdevant  or  sufficient,  and  with  that  deeisiA* 
understand,  the  pursuer  is  and  was  contented,  for  it  was  not  contested  upcm  die  redaimiagn** 
and  therefore  the  question  of  representation  is  now  altogether  out  of  the  case. 


Then  these  averments  to  which  I  have  referred  being  now  out  of  the  case,  there  is  an  aiB^ 
(which  is  the  attempt  to  which  I  alluded  at  the  beginning  of  my  observations,)  to  use  thca<» 
a  purpose  which  I  say  never  iras  contemplated  at  the  outset,  namely,  for  the  pocpoae  or 
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^  that  although  there  vas  no  specific  and  express  warranty,  there  is  a  law  in  Scotland  which 
q^es  a  warranty  to  the  same  purport,  which  in  the  first  instance  the  pursuer  had  undertaken 
sbev  bad  been  actually  made  to  him. 

Before  I  leave  that  point  I  cannot  refrain  from  saying,  that  it  appears  to  me,  that  the  observations 
the  Lord  Ordinary,  in  dealing  with  the  questions  of  express  warranty  and  representation,  are 
ry  applicable  also  to  the  questions  of  warranty  implied  by  law,  as  to  which,  nevertheless,  the 
id  Ordinary  was  disposed  to  allow  some  proof.  Your  Lordships  will  find,  that  the  Lord 
dinary  makes  these  observations :  Then  as  regards  the  representation  that  the  freestone  was 
pable  of  being  worked  to  a  profit  by  the  tenant,  such  capability  depends  upon  many  contin- 
Dcies,  as,  for  example,  the  skill  and  capital  of  the  tenant^  the  rate  of  wages,  the  state  of  the 
irket,  costs  of  transit,  and  many  other  elements  of  hazard.  Such  representations  are,  it  is 
M^ht,  a  mere  matter  of  opinion,  which,  even  if  erroneous,  could  not  form  a  good  ground  for 
hnng  the  lease.** 

It  is  not  stated  that  the  allied  representations  were  fraudulent.  I  entirely  agree  wiUi  those 
Kmtions  of  Utts  Lord  Ordinary,  but  I  own  I  am  at  some  loss  to  understand  why  they  are  not 
ite  as  ai^cable  to  the  idea  of  a  warranty  implied  by  law,  as  they  are  to  the  idea  of  an  express 
nanty  averred  to  have  been  made  by  the  lessee ;  and  I  am  at  some  loss  to  cwceive  when  the 
rd  Ordinary  f^t  that  there  would  be  these  difficulties  in  allowing  a  proof  as  to  express  warranty, 
It  it  did  not  occur  to  his  mind,  that  to  a  much  greater  degree  they  were  impediments  in  the 

fof  allowing  proof  as  to  what  I  have  termed,  for  shortness,  an  implied  warranty  of  law. 
said  that  it  appeared  to  me,  that  the  case  was  also  an  example  of  an  attempt  to  strain  a  well 
wn  principle  of  law  to  a  purpose  to  which  that  principle  was  never  intended  to  «)ply.  By 
It  I  mean  this  :  Your  Lordships  will  observe,  that  the  averments  as  to  the  state  of^  the  mine 
vamount  to  this, — not  to  any  averment,  that  there  are  no  minerals,  or  that  there  is  no  freestone^ 
t  merely  to  an  averment,  that  the  freestone  and  the  minerals  which  the  averment  implies  to 
there,  are  not  capable  of  being  worked  to  a  profit,  an  averment  which  not  only  is  consistent 
ii  then;  being  minerals,  but  implies  that  there  are  minerals.  Consistently  with  that  averment, 
IK  may  be  minerals  of  imbounded  quantity.  There  may  be  hundreds  of  thousands  of  tons 
Aose  minerals,  as  to  which,  however,  it  may  not  stand  true  in  any  commercial  sense  that  you 

Sget  a  profit  out  oS  them.  That  is  the  character  of  the  averment  in  the  condescendence, 
ow  upoo  that  averment  the  way  in  which  the  case  is  put  is  this :  There  is  a  onnmon  form  <tf 
nant  in  minii^  leases  with  which  your  Lixdships  are  perfectly  tiuniliar,  a  covenant  that  if 
iminerals  which  are  included  in  the  demise  cannot  be  wonted  to  a  profit  either  generally  or  in 
jltticular  time,  there  shall  be  an  opportunity  to  the  lessee  of  giving  up  the  lease  upon  certain 
ks^  stated  in  that  covenant.  I  umk  your  Lordships  will  have  found,  acccodii^  to  your 
faience,  that  that  covenant  is  generally,  if  not  always,  accompanied  with  some  kind  of  speci- 
Kioo  and  standard  as  to  profit,  and  some  means  for  ascertainmg  by  the  award  of  arbitrators, 
^  the  opinion  of  experts,  whether  it  can  be  predicated  of  the  mine  at  a  particular  time  that  it 
I «-  cannot  be  worked  to  a  profit.  That  is  an  express  covenant  which  is  very  frequently 
ttted  in  mineral  leases.  I  must  observe  with  regard  to  that  express  covenant,  that  the  word 
■"■fit"  is  there  used  in  a  sense  altogether  different  from  that  in  which  the  pursuer  would  use  it 
because  where  you  have  an  express  covenant  of  that  kind,  "  profit "  does  not  mean  gain 
paying  for  work  and  labour,  but  it  means  gain  after  paying  for  work  and  labour,  and 
iient  of  the  mine — a  very  different  position  of  things  from  that  for  which  the  pursuer  con- 

nut  being  the  common,  or  at  least  a  wery  ordinary,  form  of  covenant  or  provision  to  be  found 
t  mining  lease,  there  is,  on  the  other  hand,  a  well  known  principle  of  the  civU  law  imported 
^  Scotch  law,  and  into  other  laws  which  AiUow  the  civil  law,  that  whm  there  is  a  demise, 
d  v^ete  the  subject  matter  demised  either  turns  out  to  be  non-existent  or  to  be  exhausted,  or 
^the  working  of  it  turns  out  to  be  utterly  impracticable,  in  any  of  those  cases  the  tenant  is 
WKd  fiom  the  obligaticms  of  die  lease.   That  being  a  well  known  principle  it  is  attempted  in 

case,  and  it  has  been  attempted  (or  the  first  time  in  this  case,  to  bring  up  that  {Hinciple,  and 
^  that  after  all  it  means  nouiing  more  or  less  than  this,  that  it  gives  to  a  tenant  relief  just 
ne  same  way  that  die  express  |vovision,  which  I  have  referred  to  as  being  common  in  mining 
■»  where  minerals  cannot  be  worked  at  a  profit,  would  give  the  tenant  relief. 
That  is  a  very  startling  proposition,  and  one  which  requires  to  be  examined  certainly  with  some 
I  asked  the  learned  counsel  for  the  appellant  in  the  first  place,  is  there  the  authority  of 
9  decided  case  in  support  of  that  proposition  ?  The  learned  counsel  who  argued  for  the  pursuer 
^wr  Lordships'  bar  were  unable  to  produce  any.  Undoubtedly  it  is  perfectly  accurate  to  say, 

Rgard  to  all  the  decided  cases,  without  going  through  them,  that  they  are  cases  which  range 
•■wives  as  illustrations  of  the  principle  that  1  have  described,  namely,  cases  where  the  thing 
'"''^  vas  either  non-existent  or  exhausted,  or  the  working  of  it  was  impracticable.  Apart 
*J  decided  cases,  what  is  the  authority  ?  Some  institufional  writers  have  been  referred  to,  and 
•wSir  George  Mackenzie  as  an  example  of  them.  Sir  George  Mackenzie  speaks  of  a  tenant 
*  beiag  obliged  to  pay  rent  where  there  is  sterility,  and  he  says,  describing  it  negatively,  that 
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tbere  is  not  sterility  where  the  fruit,  the  crop,  the  harvest,  exceeds  the  value  of  the  labov.ad 

of  the  seed. 

Even  vith  regard  to  agricultural  subjects,  I  should  venture  to  doubt,  whether  at  the  preseot 
day  that  dictum  of  Sir  Gtov%c  Mackenzie,  and  other  institutional  writers,  is  to  be  taken  vitboot 
very  considerable  qualification.  Operations  of  husbandry  are  now  so  extended,  and  covtr  so 
large  a  space  of  time  in  comparison  with  what  was  the  case  at  the  time  when  many  of  those 
writers  wrote,  who  looked  more  to  the  immediate  outlay  for  one  harvest  than  to  the  conseqaesoe 
of  an  outlay  in  succeeding  years,  that  one  might  doubt  very  much  whether  it  would  be  pnaUe 
to  d^  with  labour  and  seed  in  the  way  in  which  Sir  Gec»^  Mackenzie  evidendy  was  dcaliiC 
with  them  in  his  own  mind  when  be  used  those  expresnons  which  I  have  referred  to.  Agaia,  I 
took  the  liberty  of  putting  the  case  to  the  counsel  for  the  pursuer,  that  there  m^ht  be  a  tease  of 
waste  or  moorland,  which  a  tenant  might  well  be  content  to  take,  intending  to  reclaim  it  bf 
degrees,  and  as  to  which  in  any  one  year,  or  in  any  small  number  years,  it  might  be  nttciif  ^ 
impossible  to  say,  that  there  had  been  any  fruit  exceeding  the  seed  and  the  labow;  oAyet't 
would  be  a  very  strong  proposition  to  hold,  that  the  tenant  could  give  up  a  lease  of  thai  tind, 
because  the  fruit  had  not  exceeded  the  seed  and  the  labour.  Again,  there  might  be  hod  vhidi 
might  be  allowed  to  run  down  into  sterility,  and  become  unproductive  by  the  fault  of  dieteDaot 
himself.    There  also  the  dicium  would  not  apply. 

But  without  pursuing  the  question  with  respect  to  ^ricultural  leases  further,  I  shootd  doubt 
extremely  whether  dictti  of  this  kind  apply  at  all  to  the  leases  of  mineral  subjects.  Inpointof 
fact,  although  we  speak  of  a  mineral  lease,  or  a  lease  of  mines,  the  contract  is  not  in  itafiCT  > 
lease  at  all,  in  the  sense  in  which  we  speak  of  an  agricultural  lease.  There  is  no  fruit,  dot  is  to 
say,  there  is  no  increase,  there  is  no  sowing  or  reaping  in  the  ordinary  sense  of  the  am,  and 
there  are  no  periodical  harvests. 

In  point  fact,  what  we  call  a  mineral  lease  is  really,  when  properly  considered,  z  sak  od 
and  out  of  a  portion  of  land.  It  is  liberty  given  to  a  particular  mdividual,  for  a  spocificlBi^ 
of  time,  to  go  mto  and  under  the  land,  and  to  get  certain  fhmgs  there,  if  he  can  find  ibm,  ni 
to  take  them  away  just  as  if  he  bad  bought  so  much  of  the  land.  It  is  very  difficult  to  apply  to 
a  case  of  that  kind  dicfa  which  evidently  relate  to  the  ordinary  process  of  agriculture,  to  napinc 
and  sowing  above  ground.  Further  than  that,  it  is  obvious,  that  if  these  dicta  were  held  to  applfi 
to  mineralleues,  the  consequence  would  be,  that  mineral  leases,  instead  of  being  what  tbef 
always  been  considered,  highly  speculative  and  uncertain  contracts,  would  become  aMuradsj 
absointely  safe  and  free  from  any  risk  whatever,  because  the  tenant,  if  he  found  his  lei«! 
profitable,  would  continue  to  hold  it,  and  reap  the  profit  from  it.  But  if  he  found  it  un[«]fobl4 
ae  would  certainly  give  it  up ;  and  the  loss  would  be  not  his,  but  the  landlord's. 

Again,  it  would  be  impossible  to  apply  these  dicfa  to  mineral  leases,  without  some  knovkdgt 
of  the  area  of  time  over  which  you  were  to  spread  the  account  of  profit  or  loss.  I  asked  Mc 
Pearson,  who  opened  the  case  with  great  ability  for  the  appellant  at  your  Lordships' bar,  to  «W 
time  he  would  refer  the  question  of  the  profit  or  loss,  and  I  think  he  was  obliged  to  adDoilthlt' 
he  would  take  the  whole  period  covered  by  the  lease,  (without  counting  the  breves,}  which  is  At 
present  case  would  be  a  period  of  twenty-one  years.  Then  1  asked,  how  would  it  be  PossUeiK 
the  end  of  the  third  or  me  fourth  year  ca  the  lease  to  speculate  as  to  what  the  profit  or  loss  ww 
be,  if  it  wa%  spread  over  the  whole  period  of  the  lease.  How  can  you  at  the  end  of  the  dmd  > 
fourth  year  of  the  lease  tell  what  the  price  of  labour  may  be  in  future  years,  or  what  madunBT 
may  be  introduced  in  future,  which  may  dispense  to  a  cwtain  extent  with  labour,  or  whit  4e 
market  value  of  minerals  of  the  same  kind  will  be  at  a  future  period,  or  what  the  effect  upon  »c 
market  value  of  those  minerals  may  be  of  the  discovery  of  other  minerals  of  the  same  kind  ■ 
the  same  neighbourhood  ?  All  those  things  are  perfectly  uncertain.  The  moment  yoo  adi^ 
as  you  must  admit,  that  you  cannot  confine  the  question  of  profit  and  loss  to  the  transacticos  of 
one  year,  but  that  you  must  spread  it  over  the  whole  series  of  years  comprised  in  the  kase,  tM 
moment  you  confess  that  to  take  beforehand  a  speculative  contract  with  reference  to  the  fnwt 
profit  and  loss  for  the  whole  period  of  the  lease  is  a  thing  which  it  is  simply  imposuble  to  do. 

Then,  finding  that  there  is  no  decided  case  which  is  an  authority  for  the  contention  of  w 
pursuer,  and  that  there  are  no  dicta  of  institutional  writers  which  can  properly  be  appticdtoa 
case  of  this  kind,  I  have  no  hesitation  in  saying,  that  it  appears  to  me,  that  the  pursuer  has  oBS? 
failed  to  establish,  that  there  is  in  the  case  or  a  lease  of  this  kind  any  implied  warrafity  is  h* 
approaching  to  that  express  warranty,  which  in  the  first  instance  he  asserted  had  been 
bis  landlord.  It  is  upon  this  ground  that  I  shotdd  wish  to  rest  the  decision  of  the  case.  ^  • 
do  so  the  more  readily  for  this  reasm,  that  I  observe  some  of  the  learned  Jadgfs  in  the  C** 
below  were  rather  inclmed  to  rest  it  to  some  extent  upon  anoUier  ground,  naineIy,toa5suiK|V 
there  may  he  the  common  law  right  for  which  the  piusuer  contends,  but  that,  on  the  otherlw 
that  common  law  right  is  ousted  by  the  express  provisions  contained  in  this  lease  with  regaraB 
breaks.  If  I  found  that  there  was  a  common  law  right,  such  as  has  been  alleged,  i  sbool^'* 
great  hesitation  in  saying,  that  anything  in  this  lease  did  oust  that  right.  If  there  is 
common  law  li^^  I  do  not  see  that  it  is  in  the  least  d^peee  impossibte  that  it  should  oKW 
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U  lease  containing  a  provision  for  breaks.  I  do  not  therefore  hold,  that  the  common  lav 
It  is  excluded  by  the  provisions  of  this  lease,  but  I  rather  look  upon  the  provisions  of  the  lease 
I  proof  to  my  mind,  that  it  never  was  imagined  by  those  who  entered  into  it,  that  there  was 
wh  common  law  right. '  It  appears  to  me,  that  these  provisions,  to  a  great  extent  at  all 
a,  would  have  been  unnecessary.  But  1  believe  the  provisions  to  have  been  introduced, 
ose  there  was  no  such  common  law  right,  and  because  no  one  ever  supposed  that  there  was 
I  a  common  lav  right 

tbiok,  under  these  circumstances,  that  the  interlocutors  appealed  from  ought  to  be  afHimed, 
the  appeal  dismissed  with  costs. 

Interlocutors  appealed  from  a^rmed,  and  appeal  dismissed  with  costs. 

^ellaxfs  Agents,  Lindsay  and  Paterson,  W.S. ;  J.  Dodds,  VitA\xasisXRt.— Respondent s 
Us,  Hamitton,  Kinnear,  and  Bcatson,  W.S. ;  Grahames  and  Wardlaw,  Westminster. 


MARCH  lo,  1873, 


C  R.  C.  Buchanan,  Esq..  Robert  Henderson,  Coalmaster,  Coatbridge, 
Dd  Others,  Appellants,  v.  WILLIAM  JACKSON  Andrew,  Solicitor,  Coatbridge, 
hspmidefU. 

oals— Reservation — Feu  Contract  as  to  Surface— Injury  to  Surface — Risk — B.,  the  owner 
\faefland^  by  ^eu  ^ntract  sold  part  hereof  to  P.  for  building  purposes,  P.  obliging  himself 
Md  and  mmnkdn  a  house  thereon  of  a  certain  style,  and  B.  reservii^  to  himsuf  all  the 
U  md  minerals  under  the  ground  feued,  with  power  to  win  and  remove  same,  eaui  not  to 
UdU  for  any  damage  that  may  happen  to  the  said  erourid,  or  buildings  thereon,  by  the, 
whngoflhe  minerals.  At  the  date  0/ the  feu  contract  both  parties  knew  that  there  was  coal 
Ifv  the  ground.  P.  built  his  house,  and  afterwards  the  whole  coal  was  about  to  be  worked 
i  carried  away,  leaving  no  sup^rt, 

»  (reversing  judgment).  That  B.  was  entitled  to  work  and  carry  off  all  the  coal,  though  the 
°f  P'  might  thereby  be  destroyed,  P.  having  taken  all  such  risk  on  himself 
P^s  homewere  to  be  destroyed  by  B.^  s  working  of  the  mmes,  P.  would  not  be  hound  io 
w~{Per  Lord  Chancellor  and  Lord  Colonsay.) 

is  was  an  appeal  from  a  decision  of  the  Second  Division.  Mr.  Andrew  was  the  owner  of 
Be  in  Coatbridge,  which  he  had  bought  in  1865  from  one  Porteous,  who  had  built  it  The 
ntract  betveen  Foneous  and  Mr.  Buchanan,  the  superior,  contained  an  obligation  on  the 
t  to  build  and  maintain  a  house  of  a  certain  size  and  style  on  the  piece  of  ground  feued,  and 
^crior  expressly  reserved  to  himself  all  the  mines,  and  power  to  work  the  minerals  under 
The  words  in  the  contract  were — Reserving  always  to  the  said  superior  the  whole 
Ac.,  with  full  power  to  woric,  vin,and  carry  away  the  same  at  pleasure.  And  it  is  expressly 
ti,  that  tlie  said  superior  shall  not  be  liable  for  any  damage  that  may  happen  to  the  said 
'■  of  ground  or  buildings  thereon,  by  or  through  the  working  of  the  coal  in  or  under  the  same, 
'^neigbourhood  thereof,  by  long  wall  working  or  otherwise." 

k  lessees  of  the  Drumpelier  coalfields  were  working  the  mine  near  the  feu  of  Mr.  Andrew, 
tbere  «-a3  a  well  founded  apprehension,  that  the  house  would  shortly  be  destroyed  by  the 
i^ce  that  would  follow  when  all  the  coal  was  worked  out,  as  the  lessees  were  in  course  of 
t  Mr.  Andrew  accordingly  applied  for  an  interdict,  which  he  obtained,  three  of  the  Judges 
fming  the  feu  contract  so  as  to  protect  him  against  the  working  of  the  coal  within  100  jrards 
B  bouse,  while  the  Lord  Justice  Clerk  dissented,  holding,  that  the  feuar  had  taken  the  nsk  of 
[^Mce  <m  himself. 

"respondents,  the  lessees  of  the  coal,  now  appealed. 

K  lorj  Advocate  (Young),  the  Solicitor  General  (Jessel),  and  Trayner,  for  the  appellants. — 
J^x^^nent  of  the  Court  below  was  wrong.  By  the  express  language  of  this  feu-contract  the 
^  reserved  entire  right  to  work  the  coal  and  carry  it  away,  and  he  was  not  to  be  liable  for 
^■'■■^ge  caused  to  the  building  that  might  be  erected  on  the  ground  feued.  At  the  date  of 
""■■tnct  ttie  coal  was  being  voriced  by  stoop  and  room,  that  is  to  say,  the  whole  of  the  coal, 
n  and  a]^  were  to  be  finally  vorked  out  and  carried  away,  leaving  no  support  to  die  stuftice. 

P»rioQs  reports,  9  Macph.  554  :  43  Sc.  Jur.  269.       S.  C  L.  R.  2  Sc.  Ap.  286 ;  1 1 
"FL  H.  L  13  ;  4S  Sc.  Jur,  172. 
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The  vasial  therefore  entered  into  the  contract  with  his  eyes  open,  and  must  bare  contempbted 
the  contingency  which  is  now  impending.  There  is  nothing  in  the  contract  to  fetter  the sapenn 
in  his  mc^e  of  working  the  coal,  and  the  mode  adopted  was  a  common  and  proper  oude  oF 
working  in  such  cases.  A  Court  of  Law  had  no  business  to  cut  down  such  a  contraa  into  vhat  it 
tiiougbt  a  reasonable  or  prudent  contract,  as  the  parties  were  themselves  the  best  judges  of  that 
The  case  of  Hilton  v.  Lord  Granville,  5  Q.  B.  701,  which  seemed  to  hold  such  a  contract  nih 
reasonable  and  void,  has  been  since  overruled  by  Rowboiham  v.  Wilson^  6  K.  &  B.  593 ;  BU^ 
V.  Bradley^  I  B.  &  S.  940;  Duke  of  Buccleuch  v.  Wakefield,  L.  R.  4  En^  Ap.  377.  If 
nothing  had  been  said,  the  owner  of  the  minerals  would  have  been  bound  to  leave  support  to 
the  building — Humphries  v.  Brogden,  1 2  Q.  B.  739.  But  when  the  contract  erpresdy  prorides 
the  contrary,  this  makes  all  the  difference — Williams  v.  Bagnall,  15  Weekly  Reporter,  271. 
There  is  nothing  Illegal  or  immoral  in  a  contract,  whereby  the  owner  of  the  surface  takes  all  the 
risk  of  subsidence  from  working  the  mines  upon  himself,  and  there  is  no  allegation  that  dieofMr 
of  the  mines  has  wilfully  done  injury  to  the  building  on  the  surface. 

SirR.  Baggalle^  Q.C.,  and  Cotton  Q.C.,  for  the  respondent.— The  judgment  of  theCwtbdw 
was  righL  It  is  not  denied,  that  «U  common  law,  if  the  surface  belongs  to  A.  and  the  lues » 
B.,  then  B  is  bound,  in  working  his  mines,  to  leave  sufficient  support  to  A's  surface,  li  all 
Contracts  of  this  kind  it  is  impli<^,  that  the  owner  of  the  mines  shall  so  work  his  mines  KUt  to 
destroy  the  surface — Caledonian  Railway  Company  v.  Sprott^  2  Macq.  Ap.  44%  a*/r,  [1:633. 
Great  Western  Rail.  v.  Bennett,  L.  R.  3  Eogl.  Ap.  40.  And  it  is  proper  and  competed  to 
read  all  the  provisions  of  this  contract  as  consistent  with  such  general  rule.  The  voridng  oflbe 
mines  must  be  construed  to  mean  proper  working,  that  is,  working  so  as  not  to  destio;  tbe 
surface.  If  this  construction  be  not  adopted,  it  would  ^ve  power  to  the  granter  to  defcai  *tiiiT 
moment  the  whole  subject  matter  of  his  grant,  which  is  absurd.  A  reservation  cannot  be  nlid, 
if  it  destroy  the  subject  matter,  which  it  was  the  object  of  the  contract  to  secure — Cowles  v.  Gtk, 
L.  R.  7  Ch.  Ap.  12  ;  Per  Cockbum,  C.  J.,  in  Popblewell  v.  Hodkinson,  L.  R.  4  Exch.  :4  ^ 
the  cases  cited  on  the  other  side  there  was  no  obligation  on  the  owner  of  the  surface  to  bepiy 
and  maintain  a  building  on  the  surface  as  there  was  here,  and  it  would  be  monstrous  to  Inio, 
that  not  only  the  owner  of  the  mines  could  cause  the  house  of  the  respondent  to  faJl,  bnt  caa^ 
faim  to  rebuild  it  toties  qmttes.  The  Court  therefore  must  put  the  only  reasonaUe  cooHnictw 
on  the  various  parts  of  the  contract,  as  had  been  done  by  the  Court  below. 

Lord  Chancellor  Selborne. — My  Lords,  in  this  case  the  pursuer  (who  is  the  respimto 
here)  is  the  feuar  of  certain  land  at  Coatbridge  in  Scotland,  under  wie  of  the  defenders,  (tbitli 
one  of  the  appellants  here),  and  who  is  the  superior  and  the  owner  of  the  subjacent  minenk. 
The  Second  Division  of  the  Court  of  Session  have  pronounced  an  interlocutor,  from  which  Uti 
Justice  Clerk  Moncreiff  dissented,  interdicting  the  appellant  and  his  lessees  from  remofin;  v 
working  a  particular  seam  of  coal,  called  the  Ktltongue  seam,  under  the  feued  land  in  que^ 
at  any  point  or  points  underlying  the  surface  within  100  yards  of  any  part  of  the  responiksi  s 
dw^ing-house,  erected  upon  that  ground.  The  ground,  as  I  understand  it,  of  the  intertociw 
thus  pronounced,  from  which,  as  I  have  said,  the  Lord  Justice  Clerk  dissented,  was,  that  in  v 
judgment  of  the  Court  any  working  within  the  prohibited  distance  would  be  dangennu  toind 
would  probably  destroy,  a  dwelling-house  belonging  to  the  pursuer,  which,  under  certain  co»eff- 
ants  in  the  feu  contract,  he  had  erected  upon  the  land  in  question ;  and  that  the  mine  owner  «s 
not  at  liberty  under  the  terms  of  the  feu  contract,  or  having  regard  to  its  proper  legal  efiect,ti) 
work  the  mines  in  any  way  which  would,  at  least  by  the  operation  of  causes  which  could  be  fore- 
seen and  guarded  against,  be  likely  to  produce  the  effect  of  letting  down  or  injuring  tbe  bttldiiigs 
upon  the  surface  or  the  land.  , 

Now  with  respect  to  the  law,  I  apprehend  that  there  is  no  difference  between  flte  i»* 
England  and  law  of  Scotland  in  this  respecL   There  is  no  doubt,  that,  generally  spealm^. 
a  man  grants  the  surfoce  of  land,  retaining  the  mhtoals,  he  is  guilty  of  a  tortious  ad, 
uses  his  own  right  to  obtain  the  minerals  as  to  injure  the  surface  or  the  things  upon  te,  k 
would  be  answerable  in  damages  for  doing  so.    And  as  the  act  would  be  wrong,  and  as  be  vnA 
be  answerable  in  damages  for  it,  and  as  {nwention  in  such  a  case  is  a  better  remedy  than 
damages  the  Court  would  be  justified  in  granting,  and  probaUy  would  be  called  npui  to  gmAi 
an  interdict  to  prevent  him  from  doing  so.    And  if  this  were  an  ordinary  case  of  that  chaiacw 
assuming  that  the  evidence  justified,  as  I  think  probably  it  might  be  found  to  jastifyr  j* 
particular  limits  of  prohibition,  the  interdict  would  undoubtedly  be  right.    But,  on  the  oW 
hand,  I  apprehend  it  is  the  clear  law  of  England,  and  also  of  Scotland,  that  when  two  pe^^ 
meet  and  contract  and  settle  together  the  terms  of  a  contract  for  the  purchase,  or  sale,  or  kO's 
of  a  property,  they  are  at  liberty  to  enter  into  such  terms  as  they  may  think  fit,  provided  iW!* 
of  course  that  they  do  not  agree  to  do  anything  contrary  to  the  public  law  of  the  land ;  iwj 
the  owner  of  surface  lands,  in  buying  those  surface  lands  from  the  person  who  was  previously  i* 
owner  of  the  soil,  is  willing  to  take  the  risk  of  any  injury  which  may  be  done  and  any 
which  may  be  sustained  by  the  working  of  the  subjacent  minerals,  and  contracts  accnd^^ 
is  ptffectly  lawful  for  him  to  do  sa   Nor,  as  I  apprehend,  can  any  Court  hold  such  a  (0^ 
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10  be  unreasonable,  for  that  would  be  to  make  the  Court,  instead  of  the  parties,  the  judge  of  what 
t  is  reasonable  or  not  for  them  to  do  with  their  own.  It  is  to  be  presumed,  if  such  a  contract  is 
oade,  that  the  risk  is  taken  into  account  in  settling  the  terms  of  the  entire  bargain  between  the 
luties.  If  it  is  considered  to  be  a  serious  risk,  it  is  to  be  presumed,  that  the  feuar  or  the 
^BTchaser  gives  less  for  the  surface  than  he  otherwise  might  have  been  willing  to  give.  If  it  is 
lot  a  serious  risk,  it  will  not  have  the  same  inHueace  upon  the  price  and  the  terms ;  but  still  it 
I  a  risk  which  he  contracts  to  undertake — the  whole  contract  being  voluntary  and  for  valuable 
ionsideration  between  both  the  parties,  and  the  person  who  was  previously  the  owner  of  the 
ntirety  of  the  land  being  under  no  antecedent  obligation  whatever  to  part  with  any  portion 
ibidk  was  previously  his  own^  except  upon  such  terms  as  are  mutually  agreed  upon. 
In  such  a  case,  therefore,  everything  depends  upon  the  construction  of  the  contract,  and  the 
ikole  <raestiott  bietween  the  parties  resolves  itself  into  a  pure  and  simple  question  of  construe- 
ioo.  No  doubt  upon  doulttnil  words  in  this  or  in  any  other  contract  there  may  be  grounds  for 
ayia&  that  of  two  open  constructions  that  which  is  the  more  consistent  with  the  general  scheme 
a  the  whole  instrument,  or  the  more  apparently  reasonable  under  all  the  circumstances  of  the 
ase,  is  to  be  preferred.  But  no  views  of  a  conjectural  kind  as  to  what  is  or  what  is  not  reason- 
lUe  can  be  admitted,  if  the  construction  of  the  contract  is  plain  and  free  from  any  real 
unbiguity. 

With  respect  to  the  state  of  the  property,  as  I  c<41ect  from  the  evidence  of  both  parties  to  this 
ontract,  which  we  are  called  upon  to  construe,  all  that  is  material  appears  to  be  this.  It  was 
a  a  populous  neighbourhood,  or,  at  ail  events,  in  a  neighbourhood  in  many  parts  of  which  there 
rere  inhabited  dwellings ;  and,  on  the  other  hand,  there  were  various  seams  of  coal  under  it, 
f  which  the  two  upper  seams  had  been  already  worked  out  upon  what  was  described  in  the 
iridoice  as  the  old  stoop  and  room  system  of  working,  which  seems  to  be  a  system  of  working 
rUch  leaves  thin  and  not  very  permanent  walls  to  support  the  surface,  the  entire  coal  being 
iken  out  with  the  exception  only  of  those  thin  walls  or  supports  which  remain,  those  supports 
Kiog  under  possible  circumstances  liable  to  decay  and  to  ^ve  way  without  the  use  of  any  means 
B  remove  them,  and  being  still  more  liable,  indeed  certain,  to  fall  in  and  break  down,  thereby 
fettiDg  down  the  surface,  if  any  seams  lying  either  immediately  below  or  in  the  neighbcqirhood 
if  theim  should  be  to  any  material  extent  worked.  That  was  the  condition  of  the  two  upper 
nuns,  and  there  was  below  them  a  lower  seam  called  the  Kiltongue  seam,  which  may  or  may 
ut  have  been  partially  worked  before  the  date  of  the  lease  of  this  particular  property,  but  which 
mears  to  have  been  a  seam  of  considerable  value  and  thickness,  and  which,  ir  it  had  been  at 
Bat  time  worked  at  all,  had  been  worked  upon  what  is  called  the  modem  or  the  improved  stoop 
nd  room  system.  The  nature  of  that  system  is  this — that  more  important  and  solid  pillars  are 
eft  as  the  coal  is  worked  out,  but  when  the  coal  has  been  taken  out  from  the  excavated  spaces 
ailed  rooms,  then  the  mine  owner  comes  back  and  by  degrees  works  out  the  whole  of  the  pillars 
riiich  had  been  left,  so  that,  if  no  regard  is  to  be  paid  to  the  support  of  the  surface  above,  the 
effect  will  ultimately  be,  that  the  entirety  of  the  coal  will  be  removed. 

1  may  mention  that  the  same  effect  would  be  produced,  if  another  known  system,  called  the 
Dug  wall  system,  were  adopted,  according  to  which  no  supports  are  left  at  all  in  the  course  of 
be  working,  except  such  as  may  arise  from  the  accidental  accumulation  of  rubbish,  in  the  spaces 
rom  which  coal  has  been  taken  out,  and  which  rubbish,  at  all  events  under  the  circumstances  of 
iie  mine,  if  left,  would  not  be  sufficient  to  prevent  an  extensive  subsidence  <tf  sufficient  import- 
Boe  to  cause  the  injury  which  the  interdict  granted  in  this  case  would  obviate. 

Now,  that  being  the  state  the  mine  under  the  property,  the  parties  meet  together,  and  the 
nmer  the  hmd  severs  the  surface  from  the  mine,  and  sells  it  to  the  pursuer  upon  the  terms 
riiich  are  exfHessed  in  the  feu  contract  before  us. 

I  will  first  consider  what  is  the  effect  of  the  portion  of  the  feu  contract  which  expressly  refers 
D  die  particular  subject,  and  then,  whether  there  be  any  legitimate  inference,  consistoit  with 
nund  principles  of  construction,  to  be  drawn  from  any  other  portion  of  the  contract,  so  as  to 
rary  the  interpretadon  which  we  should  otherwise  have  arrived  at. 

After  the  usual  terms  of  "  feu,"  these  words  follow — "  Reserving  always  to  the  said  first  party, 
nd  his  heirs  and  successors  whomsoever,  the  whole  coal,  fossils,  fire  clay,  ironstone,  limestone, 
reestone,  and  all  other  metals  and  minerads  in  the  said  piece  of  ground,  with  full  power  to  work, 
rin,  and  away  carry  the  same  at  pleasure,  as  also  to  remove  as  much  stone  and  other  matter  as 
nay  be  necessary  for  the  proper  working  of  the  said  coal,  ironstone,  and  others,  and  that  free  of 
ill  or  any  damage  which  may  be  thereby  occasioned  to  the  said  second  party  and  his  foresaids." 

I  pause  there,  for  a  moment,  and  will  consider,  first,  what  the  effect  of  Uiose  words  by  thenx- 
telves  might  be,  if  the  last  clause  which  I  have  read — "  and  that  free  of  all  or  any  damage  which 
nay  be  thereby  occasioned  to  the  said  second  party  and  his  foresaids" — had  not  been  contained 
n  ne  insmimenL  Without  those  wwds  it  would  have  been  a  mere  reservation  of  Uie  minerals, 
vith  full  power  to  worl^  win,  and  away  carry  the  same  at  pleasure^  and  also  to  remove  as  much 
itone  and  other  matter  as  mij^t  be  necessary  for  the  proper  woridng  of  the  minerals.  The 
iflfect  of  such  a  reservation,  sUndini;  alone,  according  to  the  lav  <tf  b«h  countries  would  have 
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been  this  —  the  vhole  property  in  the  mineral  strata  would  have  beea  reserved  to,  aod 
vould  have  remained  in,  the  previous  owner,  and  he  would  have  had  an  unlimited  povct  d 
dealing  with  that  as  his  own  in  the  way  of  working,  but  he  would  have  been  subject  U  ^ 
general  restriction  which  every  owner  of  property  is  under,  expressed  in  the  maxim,  Sic  uim  tm  mI 
aiuHum  Hon  laedas.  When  one  man's  property  stands  in  such  a  position  to  another  nun's  thtt 
by  certain  modes  of  usin^  it  he  might  destroy  the  property  of  the  other,  his  own  i^htful  ue 
over  his  own  property  is  Umited  by  the  obligation  which  he  is  under  not  to  destroy  the  pn^is^ 
of  his  neighbour.  Therefore,  although  be  would  have  been  at  liberty  to  take  away,  if  he  cadU 
do  so  without  injurii^  bis  neighbour,  evenrthing  reserved  to  him,  yet  he  was  not  at  lUiotf  ii 
t^ng  it  away  to  injure  his  neigbbmir.  Consequently,  the  interdict  which  has  been  gnDKd 
would  have  been  ri^nt  and  pnnier  had  the  matter  rested  there. 

But  then  tame  m  the  words,  and  that  free  of  all  or  any  damage  which  may  be  dKnbf 
occasioned  to  ^e  said  second  party  and  his  foresaids."  Now,  those  words,  even  if  tbeytad 
stood  alone,  might,  perhaps,  have  made  a  very  important  difference  in  the  case,  became  jxw 
Lordships  will  see,  ttiat  the  only  thing  which  had  been  reserved  was  the  whole  miDentU-tbe 
power  to  work  was  the  power  to  work  the  sam^  that  is,  the  whole  mineials  ;  and  vben  it  is 
superadded,  that  that  may  be  done  "  free  of  all  or  any  damage  which  may  be  thereby  occaaoDcd,' 
—■-these  words  being  put  in  for  some  purpose — it  is  very  dUflficult  to  understand  wlial  tbcf  can 
mean,  except  this,  that  to  the  full  extent  of  that  which  is  reserved  the  working  may  take  pUtz, 
though  it  occasions  damage,  and  that  he  is  not  to  be  responsible  for  damage. 

However,  it  is  not  necessary  to  dwell  further  upon  that  clause,  standing  alone,  became 

Earties  appear  to  have  been  anxious  to  make  their  meaning  more  dear  than  it  woold  hive  bca 
ad  the  contract  rested  there  ;  and  they  go  on  to  state  their  express  intention  in  ttiese  voris- 
"  It  is  expressly  agreed,  that  the  said  first  party  and  his  foresaids  shall  not  be  tiaUe  fv  ar 
damage  that  may  happen  to  the  said  piece  of  ground,  buildings  thereon,  or  existing  boofttf 
thereon,  by  or  through  the  working  of  the  coal,  fire-clay,  ironstone,  freestone  or  other  menbcr 
minerals  in  or  under  the  same,  or  m  the  neighbourhood  thereof,  by  loog  wall  workings  orotha- 
wise,  or  (another  kind  of  damage)  which  may  arise  from  or  through  the  setting  or  cniibiB{  v 
any  coal  waste,  or  other  excavation  presently  existing  or  which  may  exist  hernAer,  witUi  k  ■ 
the  neighbourhood  of  the  ground  hereby  disponed,  through  the  said  first  party  m  bis  fbrKudi 
working  or  draining  the  said  metals  or  minerals,  or  others,  as  aforesaid."  Youj  Lordships  ii 
see,  that  this  express  agreement  to  exclude  claims  for  damans  is  not  confined  to  some  paiiiciibr 
description  of  damage,  but  that  it  extmds  to  any  damage— the  words  being, "  and  shall  art  be 
liable  for  any  damage." 

And,  secondly,  it  particularly  takes  notice  of  the  buildings,  and  of  the  liability  of  those  biuldiigs 
to  damages  through  the  workings ;  and  it  says,  that  the  superior  shall  not  be  liaUe  for  ur 
damage  which  may  happen  to  any  buildings  then  upon  the  property,  or  afterwards  to  be  ihoe. 
The  importance  of  that  reference  to  buildings  will  be  seen  presently,  when  we  come  to  referw 
the  latter  part  of  the  deed,  which  relates  to  that  particular  subject.  Thirdly,  it  takes  ooDcev 
the  modes  of  working  by  which  such  damage  may  happen,  and  puts  foremost  "loi^«» 
workings," — which  is  a  remarkable  thing,  because  that  was  not  the  mode  of  wwldng  actniU;  in 
use,  or  which  ever  had  been  in  use  there,  and  it  was  a  mode  of  woriung  which  would  am^ikvif 
extract,  if  it  were  followed,  the  whole  of  the  coal  without  leaving  any  supports  whaterer,  o^P* 
as  I  have  said,  such  limited  supports  as  might  arise  by  rubbish  left  in  the  mine,  and  triooi 
according  to  the  evidence  relating  to  this  mine,  would  have  been  dearly  insufficient  to  pRfOU 
damage  by  subsidence. 

I  ought  further  to  remark,  that  it  notices  the  two  kinds  of  damage, — the  one  a  direct  kiod  o 
damage,  by  the  working  of  the  seams  remaining  to  be  worked  ;  and  the  other — what  I  ^ 
describe  as  indirect  damage — by  the  subsiding  of  the  wastes  in  the  two  seuns  already  wafca>i 
in  consequence  of  those  excavations.  It  deals  with  the  damage  arising  from  the  lossctfct^att"' 
support,  occasioned  by  workings  in  the  neighbourhood,  as  well  as  with  the  damage  ar^ng  ^ 
the  loss  of  support,  occasioned  by  workings  immediately  under  the  surface  in  qacstion.  <^ 
anything  possibly  be  more  clear,  than  that  the  intention  of  the  parties  on  both  sides  was,  tb»w 
landlcHni  was  to  have  the  unrestrained  right  of  taking  out  the  whole  and  every  port  of 
reserved  minerals,  the  whole  risk  of  any  damage  being  undertaken  under  the  contract  tqrn 
feuar?  , 

It  has  been  suggested,  that  the  exclusion  of  damage  may  not  exclude  the  ri^t  to  an  intouA 
But  I  apprehend,  that  a  right  to  an  interdict  is  founded  only  upon  this,  that  the  act  is  abm 
ascertained  to  be  injurious  and  wron^ul.  Every  act  which  is  injurious  and  wnn^Ail  is  as  id 
for  which  there  most  be  a  liability  to  damage  :  and  it  is  only,  therefitre,  because  it  is  socnii 
act  as  would  carry  with  it  a  liabili^  to  damage,  that  the  better  remedy  <ii  interdict  cao  K 
applied.  The  moment  the  damage  is  renounced  it  becomes  a  danumm  sine  imjurii,  asd  i» 
Mmnum  situ  injuriA  neither  interdict  nor  action  for  damages  applies.  Therefor^  it  appyf" 
me  to  be  as  clear  as  possible,  upon  the  applicatimi  of  any  ordiiury  prindides  (tf  coosnctna* 
this  clause,  that  the  intention  of  the  parties  was,  upon  the  one  ude,  b>  renounce,  and  on  tbem 
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ID  save  themselves  from  any  liaUUty  irfaatever  to  damage  that  might  occur  from  getting  out  the 
auire  of  the  minerals.  : 
Bat  it  is  said  that  this  construction  may  be  limited  by  assuming  a  proper  mode  of  working,  and 

0  that,  if  the  Tord  "proper"  is  rightly  understood,  I  entirely  agree ;  and  I  observe  that  no 
nntroversy  is  raised  upon  that  subject  in  the  appellant's  printed  papers.  The  landlord  in 
iBtering  into  this  contract  only  contracts  for  power  to  vork  and  get  the  coal,  and  to  be  exonerated 
Km  any  damage  which  may  arise  through  the  working  of  the  coaL  The  very  words  "  proper 
■oridng,"  occur  incidentally  in  one  place,  although  not  in  the  principal  clauses  of  this  part  of  the 
nmract ;  but  that  only  means,  that  if  he  does  that  which  is  not  needful  or  proper  to  the  getting 

1  the  coal,  and  if  the  act  so  done — not  being  needful  or  proper  for  the  getting  of  the  coal — leads 
0  the  sobsidence  of  the  sur^ce,  it  is  an  act  not  within  the  scope  or  intention  of  this  contract,  and, 
kerefore,  the  landlord  is  not  protected  by  this  clause  in  such  a  case.  To  let  down  the  surface  is 
lot  the  thing  which  he  a>ntracts  for — he  contracts  for  power  to  work  his  reserved  coal,  and  he  is 
vt  to  be  answerable  for  damage  by  subsidence  atismg  in  that  way.  Wanton,  reckless,  or 
nproper  woikii^,  therefmre,  is  a  thing  which  is  not  in  the  view  either  of  the  parties.  If  this 
nrking,  which  is  prohibited  by  the  interlocutor,  were  wanton,  reckless,  or  improper,  doubtless 
here  is  nothing  here  which  would  prevent  its  being  interdicted.    But  is  it  so  ? 

The  question  is,  what  is  the  meaning  of  "proper  working"  for  the  purpose  of  the  application 
iC  that  |»inciple  ?  I  apprehend  such  working  as  is  right  and  proper  for  the  purpose  of  getting 
nt  the  minerals  in  the  ordinary  and  proper  course  of  mineral  working — such  a  mode  of  working 
IS  would  be  proper  between  a  landlord  and  a  mineral  tenant  if  the  landlord  had  let  the  mine  to 
he  mineral  tenant  with  an  express  declaration,  that  he  was  not  to  be  answerable  for  any  surface 
lamage  in  a  case  in  which  there  were  no  buildings,  and  the  whole  surface  was  also  let  to  the 
oinerat  tenant  himself.  The  word  "  proper "  so  used  has  reference  only  to  the  subterraneous 
nrking — the  mineral  working — it  has  nothing  whatever  to  do  with  the  maintenance  of  the  sur^ce. 
Ibe  obligation  to  maintain  the  surface  is  independent  of  the  right  of  working  where  it  exists ; 
md  however  proper  the  mode  of  working  might  be,  if  it  let  the  surface  down— and  that  was  a 
bing  which  the  mineral  owner  was  not  at  liberty  to  do — the  mineral  owner  would  be  answerable 
■  damages  for  so  doii^.  Of  course  there  is  a  very  intelligible  sense  of  the  term  "  proper  work- 
up" which  refers,  whae  it  exists,  to  the  upholding  ctf  the  surface,  but  that,  I  apprehend,  is  not 
fe  sense  in  which  it  could  be  introduced  into  a  contract  which  expressly  stipulates,  that  the 
idiwral  owner  shall  be  exonerated  from  damage  ariang  either  to  the  surfoce  or  to  the  buildings 
qnnit. 

So  far  I  have  to  observe,  that  the  construction  which  I  am  advising  your  Lordships  to  place 
qun  this  contract  is  exactly  the  same  as  that  placed  by  Lord  Hatherley,  when  Vice  Chan- 
Ddkv,  upon  a  contract  in  this  respect  precisely  similar  in  its  substance,  in  the  case  of  Williams 
r.  Bagttal.  His  Lordship  there  had  to  deal  with  ailments  very  similar  to  those  which  have 
been  su^ested  in  this  case ;  and  when  it  was  said,  that  you  could  possibly  suggest  some  descrip- 
aon  of  damage  which  might  be  provided  against,  short  of  subsidence  by  ordinary  workings,  he 
aid  that  that  was  not  consistent  with  the  language  of  the  contract,  which  said  that  the  party  was 
m  to  be  liable  for  any  damage.  He  said,  ^so,  with  regard  to  the  suggestion  of  working  so  as 
0  uphold  the  surface,  that  to  introduce  such  a  limitation  would  simply  be  to  defeat  the  whole 
itgect  of  those  stipulations.  And  I  cannot  but  observe,  that  the  suggestion  which  has  been  made 
^hat  this  may  be  limited  to  such  damage  as,  through  causes  incapable  of  being  reasonably 
breseen  or  provided  against,  might  happen  to  the  surface  or  to  the  buildings  thereon,  either  from 
he  working  or  from  the  subsidence  of  other  excavations,  whatever  care  might  be  taken  to  keep 
ip  die  surface  and  to  work  the  minerals  so  as  to  maintain  the  surface,  and,  notwithstanding  that 
he  parties  proceeded  in  view  of  that  obligation  to  work  in  that  manner — that  su^stion  really 
ippears  most  unreasonable,  for,  in  the  ^t  place,  the  parties,  if  that  had  been  their  meaning, 
Bq^t  have  expressed  it,  and  would  have  expressed  it,  in  appropriate  terms,  utterly  unlike  the 
erms  which  we  find  here.  The  very  suggestion  of  such  a  limitation  also  suggests  the  manner 
0  which  it  could  have  been  and  oi^ht  to  have  been  expressed,  if  it  was  intended.  But, 
econdly,  the  thing  is  so  remote  and  so  improbable— it  so  reduces  the  stipulations  practically 
0  a  mere  nullity  as  to  make  it  quite  unreasonable  to  suppose  that  that  can  be  what  &e  parties 
neant 

Then,  I  say,  if  we  rest  on  this  portion  of  the  contract,  there  really  is  no  ambiguity  and  no 
mceitainty.  The  feuar  has  dehberately  taken  upcm  himself  this  risk,  and  this  interdict  imposes 
ipon  the  landlord  an  oblation  which  it  was  the  exfoess  object  of  the  contract  to  relieve  him 
ronu 

I  assume  in  the  respondent's  favour  that  the  effect  of  the  interdict  is  not  to  take  away  the 
riiole  right  of  working  any  part  of  the  reserved  minerals.  The  evidence  is  a  little  obscure  upon 
hat  subject,  but  still  it  has  been  contended,  and  perhaps  rightly,  that  after  the  date  of  this  feu 
Mitraa  some  p<»tions  of  the  coal  were  removed  by  the  old  stoop  and  room  system,  leaving  the 
loops  standing;  and  the  whole  question  is  now  as  to  the  right  of  taking  those  stoops  away. 
Talang  that  to  be  s<^  of  course  tne  aignment  would  reduce  the  entire  reservation  of  all  these 
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powwa  to  an  absolute  nullity.   But  in  all  other  respects  the  view  iriudi  I  have  snbanitted  la 

Lordships  as  to  the  effect  or  the  contract  remains  the  same. 

But  then,  it  is  said,  that  cannot  be  the  meaning  of  the  contract,  because  we  find  in  Ac 
portions  of  it,  what  did  not  exist  in  the  case  of  Williams  v.  Bagnal,  or  in  any  other  case,  H 
an  express  stipulation,  that  the  feuaris  to  build  a  dwelling  house  or  a  buildingof  acertainda 
tion  and  value,  to  be  worth  three  times  the  feu  duty,  which  is  £$  a  jxar,  and  to  maintai 
keep  that  house  in  repair  upon  the  property,  the  building  being  aivcted  according  toa  plant 
elaborately  defined,  me  whole  of  that  stipulation  being  an  onerous  and  obligatoxy  sdpolati 
far  as  relates  to  the  feuar.  It  is  said — How  can  it  be  possible  that  you  can  construe  tniscoi 
80  as  at  once  to  impose  upon  the  feuar  the  obligation  of  putting  a  building  upon  ^  ha 
maintaining  it  theK,  and  at  the  same  time  so  as  to  say,  that  he  is  not  to  receive  coupe 
or  is  not  to  have  a  right  to  any  damage,  if  the  superior  proceeds  to  do  in  the  course  of  iusi 
working  that  which  will  destroy  that  buildmg,  and  which  may  afterwards,  on  tea  beingni 
destroy  it  more  than  once  ?  To  those  vdio  OAve  not  before  tnem  the  materials  iip<m  vNdi 
parties  determined  for  themselves  what  it  was  for  their  mutual  interests  to  agree  to,  itn^ 
that  this  was  periiaps  an  improvident  contract    But  what  I  am  at  a  loss  to  understanl  i^' 
the  feuar  does  contract  to  build  and  repair— whatever  may  be  supposed  to  be  the  l^cf 
that  obligation  U>  repair  (that  may  be  a  question) — ^how  that  fact  can  alter  the  constractiim 
previous  words,  which  expressly  relate  to  the  right  of  the  mineral  owner  to  work  the  mil 
and  contain  an  express  stipulation,  that  he  shall  be  exonerated  from  all  liability  fordamagei 
from  subsidence  to  any  building,  that  may  hereafter  be  erected  upon  the  property,  is  coosttl 
of  such  working.   One  thing  is  quite  pkun,  that  although  the  feuar  screed  with  die  sqxn 
erect  buildings,  both  parties  did  contemplate  that  the  buildings  so  erected  might  be  daiiiaf 
destroyed  by  the  minmg  operations  of  the  superior,  in  respect  of  which  he  was  not  to  be 
stble,  and  for  which  he  was  not  to  make  compensation.   Buildings  being  expressly  is  (t 
plation,  it  seems  to  me,  that  that  is  quite  enough,  whether  it  be  that  he  contracts  to  boiU 
himself,  or  whether  it  be,  that  he  is  at  liberty  to  do  it  by  contracting  with  another 
IVilliams  y.  Bagnal  it  is  dear,  that  the  land  was  sold  as  building  lancL  and  that  buildiap 
in  contemplation— they  were  buildings,  I  thinly  of  rather  a  more  valuable  kind  than  dusei 
are  in  view  here — ^namely,  ironworks  and  machinery.   But  in  that  case  Uie  Vice  Oiancdk 
not  think  that  that  circumstance  prevented  the  parties  from  being  capable  of  contracting,  di 
whole  risk  of  any  damage  by  subsidence  should  be  with  the  owner  of  the  IniildiDgs,  vht 
were  his  obligations  in  respect  of  them,  and  that  the  mineral  owner  should  have  as  fra 
unfettered  a  right  to  work  out  the  whole  oi  his  minerals  without  being  liable  for  any  da 
whatever,  as  he  would  have  had,  if  he  had  not  granted  the  surface  to  any  other  person. 

This,  then,  is  the  agreement  which  the  parties  have  made,  and  in  the  latter  portion  d  it 
is  not  a  single  word  which  has  a  legitimate  bearing  upon  the  c<Hi5truction  oS  the  vords  i 
are  to  be  found  in  the  earlier  clause  which  I  have  referred  to  ;  and,  therefrae,  the  interdict  i 
has  been  granted  is  in  truth  an  interdict  relieving  the  feuar  from  his  contract^  without  an^i 
of  reduction,  or  any  cause  that  I  can  perceive  why  he  should  be  so  relieved.  Tberefa^ 
motion  that  I  shall  make  to  the  House  is,  that  these  interlocutors  be  rercssed,  ami  ^ 
appellant  be  assoilzied  from  the  conclusions  of  the  action. 

Lord  Chelmsford.— My  Lords,  the  question  upon  this  appeal  turns  entirely  upon 
struction  of  the  feu  contract,  by  which  a  piece  of  ground,  of  which  the  res^ndeot  bdo* 
Iffoprietw,  was  feued  by  Mr.  Buchanan  with  a  reservation  of  the  minerals  within  it 

Mr.  Buchanan  is  the  proprietor  of  the  estate  of  Drumpelier,  and  of  tiie  coal  asd  dm 
therein.  In  1847  he  let  the  coal  under  part  of  the  lands  to  Mr.  Wilsm  of  Dxmdyvaa,  l^  n 
and  afterwards  by  his  testamentary  trustees,  it  was  worked ;  and  at  the  eiqMmtitii  <tf  dusN 
the  coal  remaining  unworked  was  let  to  the  appellants,  Henderson  and  Dimmack. 

The  lease  binds  the  tenants  to  work  the  coal  in  a  regular,  systematic,  and  proper  mn 
The  piece  of  ground  of  which  the  respondent  is  the  owner,  Ues  within  the  coalndd  mtfael 
of  Drumpelier. 

Before  the  date  of  the  feu  contract  in  1859  a  new  mode  of  conducting  the  mining  openli 
called  stoop  and  room,  had  been  introduced.  The  former  method  of  stoop  and  '00'''^' 
leave  permanent  pillars  ;  but  under  the  modern  system  the  coal  is  completely  excaraiea ) 
removed  ;  the  mode  of  working  being  to  leave  large  pillars  in  the  forward  woridng  frnij 
place  where  the  operations  be^,  and  then  to  work  back  and  remove  all  the  pillars  idiia  1 
been  previously  left  standing. 

The  evidence  shews,  that  at  the  time  of  the  feu  contract  Wilson's  trustees  had  been  w 
forward  on  the  modem  stoop  and  room  system,  leaving  stoops  orpiUars  for  backwodcu^  ij 
had  taken  out  some  of  the  stoops  which  they  had  thus  left,  and  Henderson  and  I)>nui>^'* 
they  succeeded,  proceeded  to  remove  the  remai  ning  stoops,  beginning  at  the  place  where  WH 
trustees  left  off.  There  can  be  no  doubt  that,  although  the  workings  had  not  anived  at  ue|i 
of  ground  of  the  respondent,  they  had  approached  su£Bciently  near  to  occasion  d^^^' 
Jumse  which  had  been  buUt  upon  it   The  respondeat  thereupon  petitioned  the  Shenff  v " 
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ifict  torestzain  Mr.  Buchanan  and  his  tenants,  Hend«9on  and  Dinimack,  fnxra  working  and 
prii^  the  coal  so  far  as  the  same  might  be  necessary  to  be  left  unwrought  for  the  safety^and 
n  of  Ids  ground  and  buildings.  The  case  was  advocated  to  the  Court  of  Session  by  the 
■t  appellants,  and  after  proceedings  before  the  Lord  Ordinary,  he  by  his  interlocutor  inters 
1  die  advocators  from  removing  or  working  the  coal  at  any  point  within  loo  yards  of  any 
■f  the  respondent's  piece  of  ground.  The  judgment  was  reclaimed  to  the  Court  of  Session ; 
Ik  Judges  adhered  to  the  interlocutor,  subject  to  the  alteration,  that  they  limited  the  inter- 
B  working  the  coal  within  loo  yards  of  the  respondent's  dwelling  house  instead  of  to  within 
wds  of  the  piece  of  ground. 

e  question  upon  appeal  from  these  interlocutors  turns  (as  I  have  already  said)  on  the 
raaion  of  the  feu  contract  between  Mr.  Buchanan  and  Porteous,  and  more  especially  upon 
hsoe  of  reservation  of  the  minerals  contained  in  it  By  the  feu  contract,  which  is  dated  in 
h  1859,  ^i*-  Buchanan  sold  and  disponed  to  James  Porteous  and  his  heirs  a  piece  of  ground 
Rtung  1  rood  18  poles  and  2  yards,  and  thereby  the  feuar  bound  and  obliged  himself  to  build 
idUng  house  which  should  yield  a  rent  equal  to  triple  of  the  feu  duty  (being  £^),  and  to 
bin  and  ujidiold  the  bnilding  in  a  proper  and  sufficient  state  of  repair,  so  as  always  to  yield 
yearty  rent,  and  of  an  equally  ^xxl  style  of  architecture,  in  all  time  thereafter.  Very  minute 
IbaDs  are  made  in  the  feu  contract  as  to  the  character  and  description  of  the  house  to  be 
,ukI  dw  feuar  is  thereby  bound  to  bear  one  half  of  the  expense  of  keeping  up  and  mamtaining 
ti  to  be  formed  at  the  expense  of  the  superior,  ten  feet  of  which  streets  were  included  in  the 
Dts  of  the  ground  feued  ;  and  the  feuar  also  bound  himself  to  make  and  keep  in  repair  a 
idi,  and  to  contribute  to  the  expense  of  the  main  sewers.  The  reservation  of  the  minerals 
he  most  general  and  comprehensive  terms.  Tbey  have  been  read  by  my  noble  and  learned 
i,  and  therefore  I  will  not  trouble  your  Lordships  by  reading  them  again. 
R  admitted,  that  if  the  reservadon  is  to  be  construed  according  to  the  ordinary  meaning  of 
age,  there  can  be  no  restraint  upon  the  right  of  the  mineral  proprietor  to  remove  every 
de  of  the  coal  under  the  piece  of  ground  feued,  though  the  inevitable  consequence  must  be 
Dbl  destruction  of  the  respondent's  dwelling  house.  But  it  is  contended  by  Uie  respondent, 
be  object  of  the  feu  contract  being  to  have  a  dwelling  house  of  a  particidar  description  built 
■aintained,  the  generality  of  the  words  of  the  reservation  is  to  be  restrained  by  reference  to 
Ajject,  and  that  the  only  proper  working  of  the  coal  must  be  intended  to  be  such  as  shall 
Ik  with  an  ui;>bolding  of  the  surface  and  building. 

lis  construction  ismaintained  by  the  Judges  who  decided  the  case  in  the  respondent's  favour, 
b  assumption,  that  the  feuar  would  never  have  entered  into  a  contract  obliging  him  to  build 
Maintun  a  house,  which  at  any  time  might  be  destroyed  by  the  exercise  of  rights  belonging 
e  person  who  imposed  the  obligation  upon  him.  Lord  Cowan  puts  this  very  strongly.  He 
i~"  Suppose  it  had  been  in  express  words  stated,  that  the  superior  and  his  mineral  tenants 
itD  have  full  power  at  their  pleasure  to  put  the  pursuer's  property  into  this  certain  peril,  and 
R  asked  whedier  the  feuar  would  have  entertained  such  an  unreastmable  and  disastrous 
Bal?  He  certainly  never  would."  But,  with  great  submission,  this  appears  to  me  to  be 
miaing  what  has  been  done  by  a  comecture  of  what  was  likely  to  have  been  done.  And, 
i  in  even  stronger  language,  Lord  Cowan  says — "Jt  appears  to  me,  that  to  enable  the 
Mcators  to  maintain  their  construction,  the  clause  behoved  to  have  in  express  terms  provided, 
t  the  feuar  was  to  submit  to  have  his  property  destroyed  without  redress,  should  the  superior 
as  mineral  tenants  resort  to  the  modern  system  of  stoop  and  room  working."  It  is  difficult  to 
B  vhat  more  precise  language  the  feuar  could  have  submitted  to  this  contingency  than  by 
King  to  a  reservation  by  which  the  whole  of  the  coal  is  reserved  to  the  proprietor,  with  full 
Mr  to  work,  win,  and  away  carry  the  same  {i.  e.  the  whole  of  the  coal)  at  pleasure,  it  being 
Kaly  ^IK^  that  he  shall  not  be  liaUe  for  any  damage  that  may  happen  to  the  piece  of 
■d  ucTlMiildings  thereon  by  or  through  such  working.  Lord  Cowan,  m  the  passage  which 
read,  seems  to  consider,  that  the  destruction  of  the  property  will  be  the  necessary 
Miaence  of  resorting  (as  he  calls  it)  to  the  modem  system  01  stoop  and  room  working.  But 
(trstem  seems  to  have  superseded  the  former  one  (of  course  in  cases  only  where  there  was 
■filiation  to  uphold  the  surface)  at  the  time  of  the  feu  contract  Porteous,  when  he  became 
>o*ner  of  the  piece  of  ground,  and  the  respondent  at  the  date  of  the  disposition  from  him, 
■t  be  taken  to  have  made  themselves  acquainted  with  the  nature  of  the  underground  operations, 
I  to  have  entered  into  their  contracts  with  reference  to  them,  and  the  modem  system  of  stoop 
»n»m  wcHking  was  not  resorted  to  after  the  feu  contract,  but  was  the  mode  of  working  in  use 
he  time  by  Wilson  and  Wilson's  trustees,  and  was  continued  by  Henderson  and  Dimmack 
n  they  succeeded  as  the  mineral  tenants. 

"CiDDot,  then,  be  said  that  this,  which  was  the  ordinary  mode,  was  not  a  proper  mode  of 
•Wt  supposing  the  proprietor  of  the  minerals  had  a  right  to  get  the  whole  of  the  coal,  and 
Knot  bound  to  ^ve  a  support  to  the  surfu:e.  Of  course  he  must  be  liable  for  any  damage 
"^ay  happen  to  the  snmce  from  unskilful  or  negligent  working,  but  I  am  at  a  loss  to 
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understand  hoir  working  in  the  ordinary  way  upon  an  established  system  can  be  pnpe^ 
characterized  (as  it  is  by  Lord  Benhohne)  as  "a  reckless  mode  of  working." 

Lord  Benholme  puts  the  propriety  of  the  interdict  upon  a  ground  which  it  appears  to  me,  nth 
great  respect,  cannot  be  supported.  Me  supposes  the  mineral  proprietor  to  say,  "  Yon  mmt 
not  look  for  any  reparation  in  the  shape  of  damages.  If  you  were  to  attempt  any  sndi  things 
the  absolute  clause  in  your  feu  contract  would  put  you  out  of  Court,  and  that  is  the  reasot 
you  shall  not  be  allowed  to  protect  yourself  by  interdict  from  the  doing  of  the  deed^  agaiiet  tk 
consequences  of  which  you  have  no  redress  against  me."  And  thCT  his  Lordship  goes  t»- 
"  Prevention  is  ever  preferable  to  cure.  But  prevention  becomes  absolutely  indispai^ileifati 
the  threatened  injury  admits  of  no  redress."  What  is  this  but  to  say  to  the  persaoaikii^&r 
the  interdict,  "  You  have  weakly  and  foolishly  entered  into  an  agreementfiriiereby  yon  bangini 
to  another  person  the  liberty  to  do  you  damage  without  b«ng  answerable  for  it.  We  will  intapON 
to  protect  you  from  the  consequences  of  your  folly  by  preventing  that  being  dcme  vbidi  70B  kne 
agreed  that  the  other  party  to  the  agreement  shall  have  the  right  to  da"  This  would  if  M 
to  make  a  new  contract,  at  least  to  annul  the  provisions  of  the  existing  one. 

Lord  Neaves,  following  Lord  Benholme^s  view,  held  that  if  it  is  plain  and  demonstrably  tbt 
the  consequence  of  the  mode  of  working  would  be  a  destruction  of  the  sur&ce,  that  woddiialbe 
proper  working.  And  he  adds,  that  he  cannot  presume  such  to  have  been  intended  witboBtTDrds 
far  more  explicit  than  are  contained  in  the  clause  of  reservation.  He  even  doubts  wtKAera 
clause  of  this  kind  explicitly  made  could  be  enforced.  No  doubt  this  nature,  howcm,™ 
expressed  in  the  course  of  the  argument.  On  the  contrary^  I  put  the  case,  to  the  leamed  cnBsd 
for  the  respondent,  of  land  feued  with  an  obligation  to  build  a  house  and  keep  it  in  repair, 
a  reservation  to  the  superior  of  the  power  to  remove  the  house  at  any  time  if  it  interfered  wflhthe 
exercise  of  rights  which  he  possessed.  And  he  admitted  that  such  an  agreement  would  be  p(^ 
fectly  valid.  Indeed  to  deny  this  would  be  to  adopt  the  dictum  of  Lord  Denman  in  Hiltm^.uii 
Granville,  which  was  frequently  doubted,  and  at  last  has  been  distinctly  overruled. 

Sir  Richard  Baggallay,  in  his  clear  and  able  ailment,  did  not  rely  up<m  the  improbabibtr  d 
the  respondent  having  entered  into  a  contract  which  left  his  property  at  the  mercy  of  the  nmoal 
proprietor,  nor  deny  that  the  words  of  the  reservation,  taken  by  themselves  vould  be  snfficiett 
to  give  the  mineral  proprietor  the  right  to  remove  the  wh(de  of  the  coal  from  under  the  piece  <tf 
ground  belonging  to  the  respondent,  but  he  contended,  that  tbe  clause  must  be  read  in  oanectiiii 
with,  if  not  in  subordination  to,  the  abject  of  the  feu  contract  which  was  to  provide  to  ^ 
building  and  keeping  up  a  house  on  the  ground  fued.  And  therefore  he  insisted,  that  the  wads 
"the  proper  working  of  the  coal"  contained  in  the  reservation,  must  beconstracd  witbreferoiee 
to  this  primary  object  of  the  contract.  He  endeavoured  to  shew,  that  Wilson's  trustees  had  voiW 
so  as  to  leave  pillars  as  a  support  to  the  surface  ;  and  be  therefore  contended,  that  if  Heodeisai 
and  Uimmack  were  removing  these  pillars  they  were  not  pursuing  a  proper  mode  of  wcitij?-  _ 
But  the  operations  of  Wilson's  trustees  were  not  such  as  that  described.  On  the  coniniy,* 
is  proved,  that  they  were  getting  the  coal  on  the  modem  stoop  and  room  system,  and  accori^ 
in  their  forward  working  they  had  left  large  pillars ;  but  they  had  commenced  in  working 
to  remove  some  of  these  pillars  when  their  lease  came  to  an  end,  and  Henderson  and  DinW* 
succeeded  them.  Mention  is  made  of  a  pillar  of  coal  of  larger  size  than  usual  left  uoderabim 
called  Dr.  Wilson's  feu— what  was  the  reason  that  particular  house  was  to  be  saved  is  not  stueoi 
nor  whether  the  support  to  it  was  to  remain  permanently.  But  there  is  no  evidence  of  tfT 
intentional  protection  given  to  any  other  house.  And  when  a  witness  sidd,  "  We  IsiveniSKS" 
coal  to  protect  any  important  building,  but  if  it  is  a  trifling  house  we  let  it  dom^"  he  isqieskniS 
of  cases  in  which  there  is  the  surface  to  be  attended  to  as  well  as  the  coaL 

If  the  respondent  is  right  in  saying,  that  under  the  reservation  the  workii^  of  the  coal  most  be 
carried  on  with  reference  to  the  security  of  the  building,  then  the  mineral  tenants  must  ikkciik 
within  100  yards  of  the  dwelling  house,  which  the  witnesses  say  would  be  a  reasonable  distance 
to  keep  off  to  ensure  absolute  safety.  So  that  the  mineral  tenants  would  be  deprived  of  a  qnantitf 
of  coal  beyond  the  limits  of  the  rod  of  ground  feued  to  the  respondent.  In  this  view  it  is  not  ifi 
inaccurate  description  of  the  argument  of  the  respondent  given  by  the  Lord  Advocate,  thai  ae 
protection  to  be  afforded  to  him  is  to  prevent  the  mineral  proprietor  working  to  within  aw» 
distance  of  tbe  respondent's  house  as  a  skilled  person  would  say  he  ought  not  to  oMDt 

The  whole  argument  of  the  respondent  is  involved  in  the  asserted  restriction  of  tbe  geaetaB? 
of  the  words  of  the  reservation  in  order  to  render  it  subservient  to  the  obligation  to  tbe  fcior'* 
build  and  maintain  the  dwelling  house.  But  this  mode  of  dealing  with  the  reservation  seenstt 
be  adopted,  although  not  avowedly,  on  account  of  the  assumed  impossibility  of  any  ptf*f 
entering  into  a  contract  which  it  is  taken  for  granted  is  a  hi^y  imprudent  one.  But  tuss 
resorting  to  conjecture  instead  of  resting  upon  construction.  Forhowcanitprc^lybeasaiiw 
that  there  is  imprudence  in  the  contract  ?  It  may  have  suited  Portraus's  purpose  to  bccoo** 
owner  of  the  piece  of  ^ound  upon  the  agreed  terms  ;  or,  assuming  that  his  enteritgn'toagj 
contract  was  an  act  of  imprudence,  is  that  any  reason  why  full  ^fect  should  not  be  gfwnip^ 
There  is  no  ambiguity  in  the  reservation];  it  plainly  and  clearly  reserves  to  the  mineral  piup'^" 
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» Thole  of  the  coal  within  the  piece  of  ground  feued,  and  empowers  him  to  work  it  without 
eing  liable  for  any  damage  which  may  happen  to  the  ground  or  building  thereon  through  such 
a^g  Why  should  this  plain,  unambiguous  language  be  construed  to  mean— You  shall  not 
dc  away  the  whole  of  the  coal,  but  only  so  much  of  it  as  you  can  get  without  damaging  the 
mind  and  buUding. 

It  is  the  safest  and  best  mode  of  construction,  upon  all  occasions,  to  give  the  words  free  horn 
nbiguity  their  plain  and  ordinary  meaning ;  and,  following  this  course,  it  appears  to  me,  that 
K  reservation  gives  to  the  mineral  proprietor  the  power  to  work  the  mines  in  the  proper  and 
Ecustomed  mode  of  working,  and  to  remove  the  whole  of  the  coal  without  leaving  any  support 
>  the  surface,  and  without  iMing  answerable  for  any  damage  which  may  be  thereby  occasioned 
I  the  ground  and  dwelling  house  of  the  respondent,  except  such  as  may  occur  through  unskilful 
t  n^tigent  working. 

It  is  unnecessary  to  advert  to  the  cases  of  Rowbotham  v.  Wilson,  and  IVai^ld  v.  The  Duke 
fBiuclewk,  as  authorities  upon  this  occasion ;  because,  as  the  learned  cotmsel  for  the  respondent 
bsemd,  they  are  distinguisnable  from  the  present  case,  inasmuch  as  in  neither  of  them  was 
Hre  any  burden  laid  upon  the  owner  of  the  surface.  But  the  case  of  IVilliams  v.  Bagnal 
nroacbes  very  nearly  to  tiiis,  because,  although  there  was  in  that  case  no  obligation  on  the 
tmdifi;  the  purchaser,  to  build,  yet  it  appears  from  the  report,  that  the  grant  was  made  to  him 
If  building  purposes.  The  reservation  or  the  minerals,  with  the  power  of  working  them  without 
ung  answerable  for  any  damage,  was  as  large  as  in  the  present  case.  And  the  lessee  of  the 
tiowals  having  by  his  workings  caused  a  subsidence  of  the  land,  the  purchaser  sought  to  restrain 
is  farther  working,  on  the  ground  that  a  grant  of  the  surface  included  by  implic^ition  of  law 
rerything  necessary  for  its  support,  and  that  a  man  could  not  derogate  from  his  own  granL  But 
Ik  Vice  Chancellor  held,  that  the  implication  of  law  was  swept  away  by  the  express  terms  of  the 
BStract,  which  were  plain,  clear,  and  simple ;  and  dismissed  the  bill  with  costs. 

I  cannot  better  conclude  my  opinion  of  this  case  than  in  the  words  of  the  Lord  Justice  Clerk 
1  kx>k  on  these  obligations  to  the  mineral  owner  as  part  of  the  consideration  for  the  feu,  and 

can  see  no  reason  for  permittii^  the  feuar,  while  he  retains  the  benefit,  to  repudiate  the  con- 
itioQs  of  his  right" 

1  think  the  interlocutors  appealed  from  ought  to  be  reversed. 

Lord  Colonsay.—  My  Lords,  I  cannot  say  that  this  case  is  free  from  difficulty,  looking  to  the 
Sffwence  of  opinion  which  has  existed  upon  it  in  the  Court  t>elow.  I  think  there  has  been  in 
me  degree  a  misai^ication  of  a  very  well  known  doctrine,  namely,  the  general  obligation  upon 

I  nuner^  owner  to  leave  vertical  and  lateral  support  fbr  the  surface,  even  where  that  is  not 
aqnessly  stipulated  for.  It  is  an  implied  obligati<m.  That  point  was  very  fully  put  and  with 
trj  good  illustrations  by  Lord  Cranworth  in  the  case  of  The  Caledonian  Railw(^  Company 
'.  Sprot  His  Lordship  there  pointed  out,  that  the  construction  of  such  a  clause  might  be  materialiy 
■fleeted,  and  in  many  cases  would  be  materially  affected,  by  the  nature  of  the  ground,  and  the 
■rticular  purpose  for  which  the  surface  was  granted  away.  In  applying  the  last  part  of  his 
Jirdship's  observations  to  this  case  I  think  too  much  effect  has  been  given  to  the  obligation  to 
net  buildings  and  to  maintain  them,  because  in  doing  so  that  observation,  and  the  effect  of 
t,  have  been  applied,  not  merely  to  a  case  in  which  there  was  a  simple  reservation  of  minerals, 
md  the  right  to  work  them,  but  also  to  a  case  in  which  there  were  express  stipulations  providing 
or  events  which  were  expected,  or  were  in  the  contemplation  of  the  parties  as  possible,  if  not 
irobable,  at  the  time  when  the  feu  was  granted. 

Now  I  think  that  this  reservation  clause,  or,  I  should  say,  the  stipulation  as  to  the  right  of 
(wking  the  minerals,  is  of  a  kind  that  is  not  common.  It  is  a  peculiar  stipulation,  and  one 
!q>ecia]ly  applicable  to  the  condition  of  these  mineral  fields  at  the  time  ttiat  the  feu  contract  was 
■tered  into.  We  know  from  the  evidence  in  the  case^  that  at  that  time  the  seams  which  existed 
ibove  the  one  now  under  consideration  had  been  wnnight  out  for  a  considerable  time.  I  think 
here  were  tjiree— the  Pyot  Shaw  seam,  the  Main  seam,  and  the  Splint  seam.  Those  seams  had 
leen  worked  in  the  ordinary  stoop  and  room  manner,  that  is  to  say,  stoops  or  pillars  had  been 
eft  in  order  to  support  the  roofs.  But  this  new  seam,  which  was  going  to  be  worked  when  Mr. 
kVilson  iwJt  the  contract  to  work  it,  had  not  previously  been  worked,  and  at  the  time  when  Mr. 
Porteous  came  to  take  his  feu  Mr.  Wilson  had  been  in  possession  of  that  seam  for  a  considerable 
mmber  of  years.    I  think  that  Wilson's  lease  was  in  1846,  and  that  Porteous's  feu  was  in  1859. 

We  have  it  in  evidence,  that  the  working  by  Wilson  and  Wilson's  trustees  hi  that  seam  was  a 
roridng  by  the  new  or  modern  system  of  leaving  large  pillars  of  coal  in  going  forward,  and  taking 
hem  out  in  return.  That  is  evidenced  by  the  fact,  that  the  pillars  which  remained  were  of  that 
:Iass  and  size  which  were  adapted  for  that  kind  of  working,  and  by  the  further  fact,  that  Wilson's 
rastees  had  commenced  to  remove  the  pillars  on  their  return.  It  might  not  have  been  well 
Lscertained  or  known,  what  was  to  be  the  consequence  to  the  wastes  above  of  this  mode  of  work- 
ag  below.    It  was  a  comparatively  new  mode,  but  it  was  a  mode  recognized,  and  it  was  a  mode 

II  use  in  this  particular  seam  at  the  time  when  Porteous  took  his  feu.  And,  accordingly,  we  find 
a  the  clause  of  reservation  that  very  matter  expressly  provided  for,  namely,  the  wastes  above 
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being  affected  and  brought  down  hy  the  worlcing  by  the  nev  mode  in  the  seam.  There  wnld 
be  no  danger  of  their  coming  down  except  by  the  ordinary  action  of  crumbtiog,  or  hy  the  acdon 
of  vater,  if  there  was  any,  which  there  does  not  seem  to  have  been  to  any  eztcDt— but  b;  die 
working  below  it  was  possible  that  the  wastes  might  be  brought  down.  Accordingly,  in  the  fea 
which  Mr.  Porteoits  took  in  1859,  there  is  not  merely  a  reservation  of  minerals-^ot  stinptf  1 
right  to  work  without  being  liable  for  damage — but  an  express  jKuvisicm  with  reference  loatj 
evil  which  might  result  from  the  giving  way  of  the  pillars  above,  in  conaequence  of  tbevcikinp 
which  might  take  place  under  Mr.  Wilson's  lease. 

It  appears  that  the  danger  which  was  contemjidated  as  possitde  has  arisen.  The  fact  hu 
occuned,  that  crushii^s  have  taken  place  in  consequence  of  this  mode  of  wmkin^  bebw,  ndit 
is  by  reason  of  that,  that  the  damage  nas  occurred  w  which  tbe  respondent  complams,  and  lAA 
has  extended  itself  to  other  houses  in  the  neighbourhood — I  think  to  the  houses  of  personsofAe 
names  of  Martin  and  M'Lachlan.  It  is  plain  to  me,  that  under  this  clause  reserratioo  die 
parties  protected  themselves  against  thiU  very  and  [X'ecise  result  which  is  now  the  sotyed  of 
complaint  on  the  part  of  the  pursuers  ;  and  although  I  think  that  if  there  had  bees  no  sidi 
express  reservation  of  the  right  to  work  without  damage — if  it  had  been  merely  1 to 
work  the  minerals,  as  occurred  in  the  case  of  T/u  Caledonian  Railwi^  Company  v.  6jfrMLtbere 
would  have  been  a  clear  ground  for  requiring  this  party  to  leave  a  proper  supp(»t ;  jct  vbere 
there  is  a  stipulation  such  as  we  have  here,  introduced  plainly  {Mi  purpose  to  protect  tbic  imicnl 
owner  or  bis  tenants  from  any  consequences  which  might  result  either  to  buildings  crv3JA^s^ 
the  surface,  or  to  the  surface  itself,  devoted  to  other  purposes,  by  subsidaic^  1  diisk  it  h 
impassible  to  deny  effect  to  that  clause  ;  and  I  cannot  see  how  effect  can  be  given  to  tint  dnat 
without  rejecting  the  pleas  of  the  respondent. 

I  see  that  it  is  said  in  the  Lord  Ordinary's  judgment,  that  it  would  be  absurd  (I  think  tbatiite 
expression)  to  suppose  that  it  could  have  been  in  the  contemplation  of  the  parties,  tfaatdHem 
to  be  an  onigation  to  rebuild,  and  an  obtigatton  to  maintain  houses— the  feu  bdng  takes  fat  die 
purpose  of  building — if  it  was  to  be  in  the  power  of  the  mineral  owner  to  do  that  whidi  «nU 
destroy  the  buildings.  He  says,  that  there  may  have  been  some  other  injuries  ("destraji"  ii  Ike 
word  used  there)  for  which  the  mineral  owner  would  not  be  liable  and  against  which  he  bupR^ 
tected  himself.  But  his  Lordship  does  not  illustrate  this,  and  I  do  not  think  that  a  gnanr  v 
smaller  amount  of  injury  to  the  buildings  would  affect  the  principle  of  the  case. 

The  ground  upon  which  the  majority  of  the  Court  below  proceeded  was  a  very  broad  ooe,  nanwl;, 
that  the  workings  were  not  proper  workings,  and  that  they  could  not  be  proper  workings,  because 
they  produced  the  result  that  is  complained  of.  I  venture  to  think,  that  that  is  a  mode  ofieason- 
ing  in  a  circle.  If  the  fact  that  they  produced  the  injury  is  enough  to  determine  the  cbancttr 
of  the  workings  as  to  whether  they  are  proper  workings  or  not,  Siere  is  no  effect  girai  to  Ail 
clause  at  all,  and  there  is  no  occasion  for  going  further  into  any  examination  of  this  antnct 
But  I  think  that  those  words — "  proper  working,"  have  reference,  in  the  first  place,  mainlTt  u 
the  mineral  owner.  I  think  they  are  inserted  principally  for  his  sake,  as  between  bimandis 
tenant  But,  also,  I  can  conceive  that  there  may  be  some  very  iir^ular  proceedings  wbidivatf 
be  unnecessary  for  taking  out  the  coalj  and  which  would  go  further  than  merely  taking  M  the 
coal,  and  cause  injury  of  another  kind,  for  which  there  would  be  no  excuse  under  a  rcMrmiiii 
of  the  right  to  get  the  coal.  But  I  do  not  see  that  there  is  any  all^ation  here  that  the  Bodss 
mode  of  working  by  stoop  and  room  has  not  been  pursued  with  all  {uopriety  by  dtese  tcwttas 
far  as  the  mode  of  working  is  concerned. 

It  is  said,  further,  that  it  is  impossible  to  suppose,  that  the  feuar  would  have  taken  tbe  if 
the  landlord  or  the  mineral  owner  was  to  have  the  power  to  do  what  he  purposes  doing  bee. 
Now,  we  do  not  know  all  the  circumstances  under  which  the  feu  was  granted.  We  do  not  km* 
what  was  in  the  contemplation  of  Mr.  Porteous.  Mr.  Porteous  was  probably  not  a  good  e^^nccf, 
and  he  may  have  been  under  the  belief  that  no  working  at  that  depth  would  affect  the  sufaa 
above  ;  or,  he  may  have  been  of  opinion  that  it  would  not  be  carried  to  an  extent  which  to^ 
affect  the  surface.  At  all  events  he  did  not  protect  himself ;  but,  on  the  contrary,  the  landkn 
protected  himself  gainst  any  consequences  resulting  from  the  working  of  the  whole  of  tbe  ctal 
If  Mr.  Porteous  was  under  any  misapprehension  of  that  kind,  or,  if  he  thought  that  the  ruk  w 
so  small  that  it  was  worth  his  while,  for  a  feu  duty  of  ;f  5  a-year,  to  have  a  house  there  until  sos* 
unfortunate  result  should  come  at  some  distant  period  of  time,  I  can  easily  comprdiend  it  He 
soon  got  rid  of  the  matter,  and  then  came  his  successor.  Mr.  Porteous  only  had  it  for  a^rt 
space  of  time.  At  all  events,  we  cannot  go  into  this  question.  We  cannot  tell  the  iDotives 
influenced  the  parties — the^  had  their  own  views  of  their  interests,  and  they  bargained  fa^\ 

I  cannot  concur  in  the  view  of  one  learned  Judge  in  the  Court  below,  that  because  the  siqienor 
has  [HUtected  himself  against  the  claim  for  damages  for  working,  therefore  it  is  the  moFen^ 
sary  to  grant  an  interdict  against  his  doing  so.    It  does  not  appear  to  me,  that  that  is  tbe 
view  of  the  case.   1  think  the  ver>[  stipulation  of  not  being  liable  for  dami^es  coDtem])lates 

C>wer  of  working  so  as  to  occasion  injury,  otherwise  there  was  no  use  inmak^snchast^ubii* 
pon  the  wholes  akhough  I  see  that  there  is  a  strcng  ground  for  hohiing  in  a  case  noe* 
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lipalatioD  is  not  so  clear  as  it  is  here,  that  the  feu  being  made  for  the  purpose  of  building,  with 
a  obligation  to  maintain  buildings  upon  the  property  f  eued,  the  working  must  be  consistent  with 
tst  purpose,  I  do  not  see  in  a  case  like  this,  where  the  stipulation  is  express,  that  it  is  possiUe 
}  get  over  it.  I  may  say  as  to  the  obligation  to  rebuild,  which  seems  to  have  been  in  the  view 
r  both  parties,  that  £  am  not  disposed  to  express  any  opinion  upon  the  point.  I  am  not  quite 
lepared  to  say,  that  the  obligation  to  rebuild  in  a  contract  of  this  kind  could  be  enforceable. 
"hat  is  not  a  question  which  it  is  necessary  for  us  to  decide  and  I  give  no  opinion  upon  iL 

1  therefore  concur  in  the  judgment 

Inierlocutors  reversed. 

The  following  was  the  order  : — 

''That  the  appellants  be  assoilzied  from  the  conclusions  of  the  action,  with  expenses  in  the 
lomt  of  Session  and  the  Sheriff  Court ;  and  that  the  expenses  ordered  to  be  paid  by  the  Court 
dow  be  repaid  to  them." 

Appellants  Agents^  Dewar  and  Deas,  W.S. ;  Grahames  and  Wardlav,  Westminster. — 
^apendenfs  A^Utf  J.  and  R.  D.  Ross,  W.S. ;  W.  Robertson,  Westminster. 


MAY  i6,  1873. 

ViLLlAM  N.  Watson  &  Co.,  Merchants,  Calcutta,  and  Mandatory,  Appellants^ 
V.  Robert  Shankland,  Merchant,  Greenock,  and  Others,  Respondents. 

IMp— Charter  Party — Freight — Advance  by  Charterer— Loss  of  Ship— W^.  chartered  a  ship  to 
proceed  to  Calcutta  and  load,  and  then  proceed  to  a  port  in  the  United  Kingdom,  the  charter 
party  containing  this  clause  :  "  Sufficient  cash  for  ships  ordinary  disbursements  to  be  advanced 
the  master  against  freight,  subject  to  interest,  insurance,  and  i\ per  cent,  commission."  W.  at 
Calcutta  advanced  to  tM  master  but  did  not  insure  the  ship,  andshewas  totally  lost  during 
the  voyage. 

[Ield  (affirming  judgment).  That  the  charter  party  implied,  that  W.  was  to  secure  his  advances 
fy  insurance,  and  as  he  failed  to  insure^  he  was  not  entitled  to  repayment  by  the  owners  of  the 
sum  he  advanced.^^ 

This  was  an  appeal  from  a  decision  of  the  First  Division  of  the  Court  of  Session,  assisted  by 
btee  Judges  of  the  Second  Division.  An  action  was  raised  in  the  Sheriff  Court  of  Renfrew  by 
he  appeUauts,  the  charterers  of  a  ship,  for  £^q/b  for  advances,  commission,  interest,  etc,  due 
V  the  respondents,  the  owners.  The  ship  "Janet  Cowan,"  of  Greenock,  belonged  to  Mr. 
wankland  and  others.  When  it  was  at  Bombay  a  chatter  party  was  made  between  the  master 
od  Messrs.  Ralli,  who  afterwards  transferred  it  to  the  appellants  and  pursuers.  By  this  contract 
lie  ship  was  to  proceed  to  Calcutta,  and  there  load  and  carry  the  cargo  to  a  port  in  the  United 
kingdom.  The  clause  regulatin|;  the  payment  of  freight  was  as  follows  : — "The  freight  to  be 
aid  on  unloading  and  right  dehvery  of  the  cargo  in  cash,  two  months  from  the  ship's  report 
iwards  at  the  Custom  House,  or  under  discount  at  the  rate  of  5  per  cent,  at  freighter's  option." 

And  it  was  also  stipulated — "  Sufficient  cash  for  ship' s  ordinary  disbursements  to  be  advanced 
be  master  against  freight,  subject  to  interest,  insurance,  and  2^  per  cent,  commission,  and  the 
naster  to  endorse  the  amount  so  advanced  upon  his  bills  of  lading." 

While  the  ship  was  preparing  for  her  voyage  from  Calcutta,  the  charterers  made  advances  to 
Ik  master  for  ship's  disbursements,  which,  with  commission  and  interest,  amounted  to  ^596. 
rhe  ship  was  lost  in  the  course  of  the  voyage.  The  charterers  sought  to  recover  back  the  above 
unhand  the  defence  was,  that  the  cash  advanced  was  not  intended  as  a  loan, but  was  a  prepay- 
Bent  of  freight,  and  could  not  be  recovered  back.  The  Sheriff  of  Ken&ew,  reversing  the  Sheriff 
vbstitote's  decision,  held,  that  the  pursuers  were  entitled  to  recover  the  advance  and  commission. 
Hte  First  Division,  by  a  majority,  reversed  the  Sheriff's  judgment,  and  held,  that  the  plaintiffs 
roe  not  atltled  to  repetition,  on  the  ground,  that  they  liad  contracted  to  secure  themselves  by 
osorance,  which  they  had  tailed  to  da    The  charterers  now  appealed  against  that  decision. 

JButt'jQ.C.,  and  White,  for  the  appdiants. — The  jiidgment  of  the  Court  below  was  wrong.  It 
ras  admitted  by  the  Judges,  that  by  the  law  of  Scotland  a  sum  advanced  by  way  of  prepayment 
i  teght  was  repayable  in  the  event  of  the  ship  being  lost.    This  was  also  the  law  of  England, 


'  See  previous  report  10  Macph.  142  ;  44  Sc.  Jur.  87.  S.  C.  L.  R.  s  Sc.  Ap.  304 :  1 1  Macph. 
!L  L.  51 :  45  Sc.  Jur.  179. 
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at  least  according  to  the  earlier  cases,  before  the  case  of  Saundtrs  v.  Drew,  3  B.  &  AA44^ 
It  is  true,  that  the  later  cases  of  Hicks  v.  Shield^  7  E.  &  B.  633,  and  Byrne  v.  SckilUr,  L.  R,6 
Exch.  20,  319,  assume,  that  a  prepayment  of  freight  could  not  be  recovered,  though  the  Judges 
regretted  they  could  not  hold  otherwise.  As  these  cases  have  not  been  recognized  by  tlK  Hook 
of  Lords,  they  should  be  ovemiled,  and  the  law  made  the  same  as  in  America  and  all  Emopeai 
coim  tries. 

If  the  general  rule  in  Scotland  is,  that  prepayment  of  freight  is  recoveral^  backin  AeeventoftlH 
ship  being  lost,  there  is  nothing  in  the  charter  party  to  alter  that  rule.  The  leal  contract  hen  i% 
that  advances  were  to  be  made  a^inst  and  not  by  way  of  prepayment  of  ft^ght.  ThestipidaMn 
about  insurance  was  entirely  optional  to  the  charterer,  and  was  mmly  given  him  as  an  additioHt 
security,  inasmuch  as  he  had  an  insurable  interest  in  the  ship  by  virtue  of  such  adranctlitea 
mortga^  of  the  ship — i  Arnould  Ins.  50  (4  ed.) ;  Wilson  v.  Martin,  11  Exch.  684;  i  Harms,: 
Mar.  2ns.  190.  The  freight  had  in  effect  been  equitably  assigned  by  the  owners  to  the  chartenri 
^ro  tanto.  The  Judges  below  had  erroneously  assumed,  that  the  charterer  had  do  insmbfe' 
interest,  whereas  if  they  had  not  erred  in  that  point,  they  would  not  have  placed  the  impomsce 
they  did  on  the  clause  about  insurance. 

Lord  Advocate  (Young),  and  Benjamin  Q.C.,  for  the  respondents. — The  judgment  (rftbeGnfft 
below  was  right.  It  is  enough  to  take  the  charter  party  by  itself  as  a  special  contract,  and  tbe 
very  fact  of  there  being  a  power  given  to  insure,  implied,  that  the  charterer  was  to  he  at  the  risk 
if  the  vessel  was  lost  Thompson  v.  Gillespie,  5  £.  &  B.  209;  Hicks  v.  Shield,  7  L&R 
633  ;  Ji^kson  V.  Isaacs,  3  H.  &  N.  405.  *'  The  Salacia"  32  L.  J.  Adm.  43  ;  Droege^.Simften, 
L.  R.  2  Privy  C.  505 ;  Trayes  v.  Worms,  34  L.  J.  274,  C.  P. 

Lord  Chancellor  Selborne.— My  Lords,  without  saying  that  the  authorities  wfaidik» 
been  cited  at  the  bar  contain  nothing  useful  for  the  assistance  of  yonr  Loidsbips  in  thedcBiMk 
ation  of  this  oc  any  similar  case,  it  does  not  appear  to  me,  that  it  is  a  case  which  is  ncccsarily 
governed  by  any  of  those  audiorities. 

The  facts  are  shortly  these :  A  bill  of  exchange  was  granted  by  the  master  a  ship  at  CaJcnOa 
for  the  purpose  of  covering  certain  advances  made  at  that  port  in  respect  of  disbnrsc^naits  of  tbe 
ship  by  the  charterers  or  their  agents.  It  is  clearly  admitted  with  great  candour  at  tbe  bar,th4 
the  parties  did  not  themselves  look  upon  this  transaction  as  a  transaction  upon  the  foiling  <^  A* 
rharter  part^.  It  may  very  well  be,  according  to  the  ai^;ument  of  Mr.  Rutt,  that  if,  when  tk ' 
transaction  is  examined,  it  is  found  in  fact  to  fulfll  all  the  conditions  of  a  transaction  aecordiif' 
to  the  charter  party,  the  appellants  would  not  suffer  by  reason  of  their  having  given  to  it  »; 
different  form,  in  consequence  of  their  having  in  the  first  instance  taken  a  different  view  id 
nature  and  effect.  At  the  same  time  no  one  can  be  very  much  surprised,  if,  they  having  intendrf 
to  operate  in  a  particular  manner  and  not  under  the  charter  party,  it  should  turn  out,  thai^^ 
transaction,  when  compared  with  the  conditioas  of  the  charter  party,  does  not  accuiatelyMB 
those  conditions. 

The  contract  is  contained  in  these  words  :  "Sufficient  cash  for  ship's  ordinary  disbarsenw* 
to  be  advanced  the  master  against  freight,  subject  to  interest,  assurance,  and  2^  pV*^ 
commission."  In  my  view  it  is  not  necessary  to  decide  any  of  tiie  questions  that  arise  upoiiK 
contract  made  in  th^  form,  except  this — what  is  the  effect  of  the  words  **  subject  to  iawgr 
insurance,  and  2^  per  cent,  commission,"  with  reference  to  tbe  fact,  that  no  insurance  was  a» 
It  may  very  well  be, — certainly,  as  far  as  I  am  concerned,  1  will  deal  with  the  casjs  tqw* 
hypothesis  that  it  may  be, — that,  according  to  the  true  construction  of  this  contract,  it  ws  to  be 
a  loan  upon  the  security  of  the  freight  and  not  a  prepayment  of  fireight.  It  is  notnecessaiyitbil 
your  Lordships  should  decide  that  question,  and  I  should  not  advise  your  Lordships  to  pot 
decision  in  such  a  form  as  to  affect  the  determination  of  such  a  question  in  any  future  contna 
upon  which  it  may  arise.  But  assuming  that  to  be  the  true  construction  of  the  contract,  aiw 
that  this  was  to  be  a  loan  upon  the  security  of  the  freight,  and  not  a  prepayment  of  the  fre(^ 
or  a  part  payment  of  the  freight,  or  a  payment  on  account  of  the  freight,  within  the  prindiJe « 
the  authorities  which  have  been  referred  to,  still  the  question  is,  whether,  according  to  the  trne 
and  sound  construction  of  this  contract,  it  was  not  understood  and  agreed  between  tbe  ti* 
parties,  that  the  insurance,  which  it  was  for  their  common  interest,  for  the  interest  of  ^"^^ 
them,  to  have  made  in  the  most  proper  and  convenient  manner,  should  be  made  bj  w 
charterers. 

I  cannot  but  think  that,  apart  from  any  evidence  as  to  usage  and  practice,  it  is  a  sound  vkw  of 
mercantile  contract  to  hold,  that  it  provides  for  insurance  and  does  not  leave  the  subject  of  insv- 
anceuncertain  and  indeterminate.  Insurance  is  mentioned,  as  your  Lordships  wiU  observe,inaR(* 
connection  with  two  other  thmgs  which  were  not  uncertain,  and  which  were  not  indetenDBm 
namely,  interest  and  commission.  Interest  was  to  be  charged  at  all  events  ;  coiranissj(a«** 
be  charged  at  all  events.  It  appears  to  me,  that  the  sound  and  reasonable  view,  looking  to  tbe 
nature  of  tbe  contract,  is,  that  there  is  nothing  to  lead  us  to  suppose,  that  insurance  wasnsw 
be  as  much  a  fixed  term  of  the  contract  as  interest  and  commission,  and  that  not  the  less  bean' 
all  these  terms  are  primarily  m  favour  of  and  for  the  protection  of  the  person  advancinK  * 
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ooey.  The  owner  subjects  himself  to  the  burden,  but  both  have  an  interest  in  diminishing  that 
ttden,  at  least  the  man  upon  whom  the  burilen  would  fall  has  an  interest  in  diminishing  it  as 
r  as  it  can  be  diminished  for  his  own  security ;  and  therefore,  as  either  one  or  the  other  ought 
r  that  purpose  to  make  an  insurance,  it  was  reasonable,  that  they  should  make  a  contract 
nreen  themselves  as  to  how  the  insurance  was  to  be  made. 

One  of  your  Lordships  put  to  Mr.  Butt  in  the  course  of  his  reply  this  observation,  in  which 
r.  Butt  expressed  his  concurrence  :  "  These  are  all  things  as  to  which  the  charterer  was  to  be 
>  creditor  of  the  other  party."  But  if  he  was  to  be  the  creditor  of  the  other  party  for  all  these 
tags,  then  that  was  a  part  of  the  contract.  He  was  to  advance  the  money ;  he  was  to  charge 
lerest,  he  was  to  charge  commission,  and  he  was  to  charge  insurance,  and  how  could  he  charge 
nuance  unless  insurance  was  made  ? 

It  appears  to  me,  that  the  good  sense  of  the  matter  concurs  with  that  view,  because  he  would 
tbe  satisfied  unless  the  insurance  was  under  his  own  controL  He  would  not  have  the  security 
rwfaich  it  was  reasonaUe  that  he  should  stipulate,  and  it  would  be  only  by  him,  when  the 
lances  were  made,  that  the  precise  amount  for  which  the  insurance  was  to  be  effected  would 
known.  I  take  it,  therefore,  that  as  between  these  parties  it  is  a  contract  in  substance  to  this 
VA :  I,  die  boiTOwer,  give  you,  the  lender,  a  right  to  charge  me  with  the  {Hvmium  of  insurance 
■liich  is  very  much  the  same  thing  in  principle  as  if  he  bad  put  the  money  into  his  hands  for 
1  purpose  of  effecting  that  insurance.  I  by  no  means  think  it  necessary  to  say  what  the  result 
pt  have  been,  if  for  any  reasonable  cause  he  had  determined  not  to  avail  himself  of  the  right 
msure,  and  to  charge  the  premiums  of  insurance,  and  he  had  given  notice  of  that  to  the  other 
ny  in  reasonable  time.  He  did  not  in  fact  do  so,  although  according  to  the  evidence  there 
a  abundance  of  time  for  it  to  have  been  done.  Still  less  do- 1  desire  to  say  anything  which 
old  affect  the  question  which  might  have  arisen  if,  having  effected  an  insurance,  that  insur- 
es had  through  some  cause  not  imputable  to  his  fault  become  unavailable.  I  proceed  upon 
^  assumption,  that  it  may  be  the  construction  of  this  contract,  that  in  either  of  these  events, 
(acting  reasonably  and  according  to  good  faith  and  right  understanding,  would  be  held  entitled 
Rcover  in  the  event  of  the  loss  of  the  ship. 

But  in  point  of  fact  no  insiu'ance  was  made,  and  tbe  question  is,  whether,  under  this  contract, 
I  ifaipowner  had  not  a  right  to  rely  upon  that  insurance  being  made  in  the  acmal  circumstances 
the  case  by  the  person,  who  here  stipulated  for  and  received  the  right  to  charge  the  [vemiums 
fauurancc  against  him,  the  shipowner.  I  think  that  he  had.  It  is  manifest,  that  ^e 
Vterers  neglected  to  do  and  to  give  notice  that  it  was  not  done.  What  must  be  the 
pteqnence  w  a  loss  of  the  ship,  the  charterers  knowing  that  the  insurance  was  not  made  ? 

ri  one  or  the  other  of  these  two  parties  that  loss  must  fall.  If  the  insurance  had  been  made 
the  money  paid  by  the  shipowner,  then  the  benefit  of  the  insurance  would  have  accrued  to 
t  shipowner.  It  is  very  much  like  an  ordinary  case  put  in  the  course  of  the  argument  of  the 
Jbt-of  a  man  who  gives  several  securities,  when  he  pays  off  the  mortgage  to  have  all  the 
Writies  delivered  up  into  his  own  hands,  unless  a  reason  which  is  a  sound  and  good  one,  and 
isistent  with  the  duty  of  the  mortgagee,  and  which  is  not  imputable  to  his  own  fault,  can  be 
tn  for  the  failure  of  any  one  of  them.  This  seems  to  have  been  really  the  view  which 
nraUed  on  the  whole  in  the  minds  of  the  learned  Judges  in  the  Court  below.  I  think  the 
ndest  course  for  your  Lordships  to  take  would  be  to  found  your  judgment  entirely  upon  that 

[  perceive,  that  in  the  interlocutor  under  appeal  there  are  certain  findings  which  your  Lordships 
1  probably  think  go  beyond  that,  which,  taking  the  view  of  the  case  which  1  have  submitted  to 
v  Lordships,  if  your  Lordships  should  concur  in  that  view,  it  is  necessary  to  put  upon  the 
«  of  this  interlociitor.  There  is  a  finding  as  to  the  general  law  upon  the  subject.  Now,  it 
pears  to  me,  that  it  is  not  expedient,  that  that  finding  should  be  made  in  the  interlocutor ;  first 
aD,  because  it  does  not  appear  to  me  to  be  at  all  dear,  that  upon  this  occasion  we  ought  to 
ade  any  question  as  general  law  at  all ;  and  secondly,  because  if  we  did,  it  would  be  necessary 
consider,  how  far  that  law  ought  to  be  the  English  or  the  Scotch  law,  and  finally,  if  it  ought 
be  the  English,  whether  it  would  be  a  safe  thing  to  lay  down  the  rule  in  the  terms  which  are 
re  stated,  which  certainly  do  not  appear  to  agree  altogether  with  the  rule  lately  stated  in 
gland  in  the  case  of  Byrne  v.  Schiller,  reported  amongst  our  cases.  1  should,  therefore, 
)pose  to  your  Lordships  to  vary  the  interlocutor  by  omitting  the  words  beginning  with  die 
rds  "find' in  law,"  and  the  words  "the  amount  of  the  said  advance  from  the  owners."  Then 
ther,  the  Inner  House  profwse  to  place  a  construction  upon  the  contract,  going,  1  think,  beyond 
» view  which  i  have  submitted  to  your  Lordships,  and  involving  this,  that  by  the  form  and 
ms  of  this  contract  the  charterers  "  must  be  held  to  have  limited  their  security  for  repayment 
the  advances  to  the  right  of  set-off  in  settling  with  the  owners  if  the  freight  should  be  earned, 
i  to  the  amount  of  the  said  insurance  if  ship  and  cargo  should  be  lost,  and  to  have  relinquished 
discharged  the  personal  obligation  of  the  ovuers  for  repayment  in  the  latter  events."  I  cannot 
nfc,  that  we  are  called  upon  to  place  upon  the  face  of  the  interlocutor  any  su^  interpretation 
the  contracL  Chie  of  your  Lordships  has  suggested  words  to  be  substituted  for  the  words 
IL  6  p 
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which  I  have  read,  and  which  would  make  the  finding  run  thus :  "  Find,  that  in  the  present  case 
the  charterers,  having  stipulated,  that  they  should  be  entitled  to  insure  freight  at  the  owno's 
expense  to  an  amount  corresponding  to  the  amount  of  their  advances,  must  be  held  to  have  made ; 
such  insurance  a  part  of  their  security,  and,  not  having  effected  any  such  insurance,  must  bt 
held  to  have  relinquished,  in  the  event  of  the  ship  being  lost,  any  claim  against  the  oners 
repayment."   I  would  submit  to  your  Lordships,  that  these  words  should  be  adopted,  al 
that  the  interlocutor  should  be  varied  in  the  manner  which  has  been  explained.  < 
Lord  Cheuisford. — My  Lords,  I  agree  with  my  noble  and  learned  frimd  with  regard  m 
the  short  ground  upon  which  he  has  rested  his  decision  in  this  case.   By  the  contract  betaMM 
the  parties  the  insurance  upon  the  advances  was  to  be  effected  by  the  charterer.  There  vas  ad 
obligation  upon  him  to  insure^  except  in  the  sense  of  its  being  for  his  own  protection  m 
should  be  insured,  but  as  he  chose  not  to  insure  he  took  the  risk  upon  himself,  and  thcKfiaRke 
must  bear  the  loss. 

Lord  Colonsay.— My  Lords,  I  concur  in  the  result  which  has  been  arrived  at,  and  I  du^ 
the  grounds  which  have  been  stated  are  quite  sufficient  for  the  detenniaing  of  this  case 
Lord  Cairns. — My  Lords,  I  also  concur.  i 

ItUirUcutar  of  the  id  Dtcember  1871  vari^  and,  subject  theretOy  ^firmedf  toggAtr  wiA  Ar  I 
interlocutor  ef  the  list  January  1872  ;  and  appeal  dismissed  with  costs  j-  cause  readed. 

AMetlant^  Agents,  W.  Mason,  S.S.C. ;  Hillyer,  Fenwick,  and  Stibbard,  Fenchnrdi  Soee^  '■ 
hoiAmi.  —  Respondents  Agents,  W.  Archibald,  S.S.C ;  Simson,  Wakefcvd,  aad  ^am, 
Westminster. 


MAY  19,  1873. 

James  Mackintosh,'  Esq.,  Appellant,  v.  Miss  Emily  Maria  Mackintosh  ail 

Others,  Respondents. 

Entail— Heir — Burden— Marriage  Contract — Annuity — Relief— J/,  in  1857  made  a  deedefadik 
and  bound  himself and  his  heirs  and  executors  to/ne  and  relieve  his  lands{the  entailed  estale)^^ 
his  debts  and  ob/igjations.  In  1 867  he  extcutea  an  antenu^ial  contract  of  marriap,^rvpiSm 
annuities  to  his  third  wife,  and  in  security  bound  himself  to  infeft  her  in  Aeeniatledal^ 
which  was  donCf  and  the  deed  reserved  an  epHon  to  him  and  his  heirs  to  get  rid  of  the  bam^ 
by  purchasing  like  annuities  &om  an  insurance  q^ce,   M.  having  died: 

Held  (reversing  judgment),  That  the  heir  of  entail  was  entitled  to  be  relieved  of  UiemadS^ 
these  bnng  debts  and  obligations  within  the  meaning  of  the  clause} 

This  was  an  appeal  from  a  judgment  of  the  First  Division  on  a  Special  Case.  The  late  JaflKS; 
Mackintosh  of  Lamancha  executed  in  1857  a  deed  of  entail  of  the  estate  of  Lamanchs,  bi«fiHE 
himself  and  his  heirs,  etc.  "to  free  and  relieve  my  lands  before  disponed  of  all  mydcbtsanl' 
obligations."  By  his  last  disposition  and  settlement  dated  1857  he  confirmed  this  deed,  in  i9l^ 
he  married  a  third  wife,  and  settled  upon  her  two  annuities,  in  security  of  which  he  boand  himx^ 
and  his  heirs  to  infeft  her  in  the  estate  of  Lamancha,  but  reserved  an  option  to  purdiase  fratt 
an  insurance  office  like  annuities,  in  which  case  the  widow  was  to  give  a  dischaije.  Janes' 
Mackintosh  died  in  1869,  and  the  First  Division  held,  that  the  heir  entail  was  not  enwed II 
be  relieved  of  these  annuities.   The  heir  then  appealed. 

The  Lord  Advocate,  and  Asher,  for  the  appellant. — The  judgment  was  wrong.  It  is  not  deoit^ 
that  the  appellant  must  take  the  estate,  subject  to  such  burdens  as  existed  at  £e  testator's  dea^ 
But  here  there  was  an  express  clause,  that  the  entailed  estate  was  to  be  relieved  of  all  debts  m 
obligations,  and  which  must  have  included  futiue  debts.  _^ 

The  annuities  were  both  debts  and  obligations,  and  therefore  must  be  paid  by  du  gew 
estate,  so  as  to  relieve  the  heir.   The  provision  as  to  buying  like  annuities  from  an  iimn^ 
office  must  have  been  for  the  benefit  of  the  trustees,  as  parties  entitled  to  the  general  estate, 
the  interest  of  the  heir  of  entail  would  be  not  to  pay  off  such  annuities. 

DMiDean  of  Faculty t^xA  Pearson,  Q-C.,  for  the  respondents. — The  Court  below  was  right  B 
is  well  settled,  that  if  debts  are  imposed  on  a  particular  estate,  then  they  are  the  proper  debts* 
the  heir  succeeding  to  that  estate— Ersk.  iii.  8,  52 ;  i  Bell's  Lect.  237  ;  Robertson  v.  Rcbertsee, 


I  Seeprevious  reports  8  Macph.  628 :  41  Sc.  Jur.  344.  S.  C  L.  R.  2  Sc.  Ap.  310 :  ii  Maq)^ 
H.  L.  28:  45  Sc.  Jur.  i8a 
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.  Competition,  Ap.  No.  2.  The  rule  applies  equally  as  between  the  heir  and  general  disponees 
Campbell  v.  Campbell^  Hume,  180;  Campbell  v.  Campbell^  8  S.  713  ;  Carrick's  Trustees -v. 
'oore,  2  D.  1068  ;  Douglas  v.  Douglas,  6  Macph.  233.  There  is  nothing  in  the  combined  deeds 
alter  this  general  rule.  The  clause  in  the  deed  of  entail  is  merely  one  of  style,  and  it  has 
flcr  been  applied  to  an  annuity  to  the  entailers  widow  ;  nor  indeed  was  such  a  debt  then 
fatent.  The  clause  in  the  last  will  to  pay  debts  never  includes  hnitable  debts,  which  these 
uities  were — Ersk.  iii.  9,  48 ;  Douglas  v.  Douglas,  6  Macph.  223.  As  to  the  option  to  pur- 
ase  annuities  this  cation  is  expressly  given  to  the  entailer  and  the  heirs  of  entail  al<me. 
isides,  even  if  it  was  for  the  benefit  the  widow's  executors,  still  it  was  an  option  and 
t  compulsory.  There  is  nothing  to  shew,  that  the  testator  did  not  mean  these  annuities  to 
Mun  iHirdens  on  the  entailed  estate. 


Lord  Colonsav. — My  Lords,  this  is  an  appeal  from  a  part  of  a  judgment  of  the  First  Division 
tlie  Court  of  Session  pronounced  on  a  special  case  stated  by  the  parties.  Two  questions  were 
boutted  to  the  Court  for  decision.  The  first  is  that  to  which  the  present  appeal  relates.  The 
nn  of  Session  found  that  the  heir  of  entail  was  not  entitled  to  the  relief  he  asked. 
That  judgment  was  rested  mainly  on  two  grounds —  1st,  That  by  the  law  of  Scotland,  as  a  rule, 
Kferent  annuity,  or  a  debt  secured  on  heritable  estate,  is  to  be  borne  by  the  heir  succeeding  to 
e  heritage  in  the  case  of  intestate  succession,  and  that  the  same  rule  holds  in  the  case  of  testate 
ccessioD,  unless  a  contrary  intention  is  made  to  appear.  2d,  That  the  clause  in  the  entail  on 
tiich  the  heir  founds  cannot  in  the  circumstances  be  understood  as  applying  to  the  particular 
nutides  in  question.  The  first  of  these  propositions  is  admitted,  but  the  appellant  contends 
■t  a  contrary  intention  is  made  to  appear,  llie  second  proposition  is  disputed. 
The  late  James  Maddntosh  of  Lamancha  left  three  deeds,  which  are  rd^erred  to  in  the  special 
Be,  viz.  1st,  deed  of  entail  of  the  estate  of  Lamancha  dated  in  1857 ;  2d,  last  will  and  settlement 
ited  in  1865  ;  3d,  omtract  of  marriage  with  his  third  wife,  dated  in  1867. 
The  first  of  these  deeds  contains  the  clause,  on  which  the  heir  of  entail  mainly  founds,  and 
hkh  is  thus  expressed :  "  I  oblige  myself,  my  heirs,  executors,  and  Tepresentatives  whatsoever, 
I  free  and  reheve  my  lands  before  disponed  of  all  my  debts  and  obligations."  The  second 
f  the  said  deeds  conveyed  his  whole  estates,  heritable  and  moveable,  other  than  the  estate  of 
amancha,  to  certain  trustees,  and  directed  them  to  pay  "  the  whole  debts  which  may  be  due  by 
K  at  the  period  of  my  death,"  and  also  to  pay  certain  legacies  and  bequests,  and  to  divide  the 
■due  into  six  shares,  to  be  distributed  in  certain  proportions  among  his  four  children,  all  of 
km  were  by  his  first  wife.  It  also  contained  a  clause  revoking  "  all  wills  and  settlements 
iKuted  by  me  at  any  time  heretofore,  excepting  a  disposition  and  deed  of  entail  of  my  lands 
|d  estate  of  Lamancha,  which  shall  stand,  and  subsist  in  full  force  and  effect.'* 
'  The  third  of  the  said  deeds  made  certain  provisions  in  favour  of  his  third  wife,  including  the 
»  annuities  of  ^150  and  ^70,  now  in  question,  and  for  "her  further  security  and  more  sure 
^ment "  of  the  said  aiuuities  he  bound  and  obliged  himself  to  infeft  her  in  the  estate  of 
amancha.  This  deed  also  contains  the  following  clause,  on  which  the  hnr  of  entail  founds — 
But  declaring  that  it  shall  be  in  the  option  and  power  of  the  said  James  Mackintosh  and  his 
Ikif  executors,  and  successors,  to  secure  the  said  annuity  of  50  and  yearly  sum  of  /70  to  the 
Id  Mary  Ann  Burn  by  purchasing  at  his  and  their  own  expense  from  any  respectable  insurance 
mpany  to  be  selected  and  approved  of  by  her,  an  annuity  payable  to  the  said  Mary  Ann  Bum 
f  the  terms  before  provided,  equal  in  amount  to  the  said  annuity  of  £t  50  and  yearly  sum  of  ^70 
((ciabefore  provided  to  her,  and  upon  the  purchase  being  effected  and  completed  to  her 
Ki^ution,  and  the  writs  securing  the  same  being  delivered  to  her,  she  binds  herself  and  the 
istees  after  named,  but  at  the  expense  of  the  said  James  Mackmtosh  and  his  foresaids,  to 
facharge  and  disburden  the  several  subjects  and  others  before  mentioned  and  described  of  the 
lid  provisions  secured  over  them  as  aforesaid." 

In  January  1867  Mrs.  Mackintosh  was  infeft  in  the  estate  of  Lamancha  on  the  contract  Of 
■ni^.    In  February  1869  Mr.  Mackintosh  died  without  having  exercised  the  said  option. 

U  appears  from  the  Special  Case,  that  the  rental  of  the  entailed  estate  was  about  ^£700  per 
uum,  and  that  the  public,  parochial,  and  other  burdens  payable  by  the  proprietor  amounted  to 
PM  ^foo  per  annum.  It  also  appears,  that  the  general  trust  estate  comprehended  a  house  in 
Cfariotte  Square,  Edinburgh,  heritable  and  personal  estate  in  Calcutta  of  considerable  amount, 
■d  personal  estate  in  Britain,  exceeding  ;£27,ooo,  and  that  the  two  sixths  of  his  estate  idling  to 
W  duue  of  each  of  his  daughters  will  be  more  than  ;£io,ooo  and  less  than  /20yooa 

The  beir  of  entail  now  claims  to  be  relieved  of  the  annuities  by  the  general  trust  estate,  I  am 
"  opinion  that  he  is  entitled  to  be  so  relieved. 

The  clause  in  the  entail  was  certainly  intended  to  impose  an  obligation  somewhere  to  free  and 
idieve  the  estate  of  Lamancha  of  all  Mr.  Mackintosh's  debts  and  obligations,  and  1  have  no 
ioaht  that  it  was  meant  to  extend  to  future  debts  and  obligations.  The  words  are  quite  general ; 
■ad  the  Judges  in  the  Court  below  ai^>ear  not  to  have  attached  Importance  to  the  circumstance, 
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that  the  obligation  in  question  was  contracted  at  a  date  subsequent  to  the  entail  Indeed  it  does 
not  appear,  and  is  not  alleged,  that  at  the  date  of  the  entail  there  existed  any  debt  or  obligation, 
and  if  there  vas  none^  the  clause  must  have  been  intended  to  apply  to  future  debts  and  obligatkm 
The  purpose  of  it  appears  to  have  been,  that  the  estate  of  Lamancha  should  be  launched  mda 
the  entail  free  from  debt ;  and  the  conception  of  the  clause  appears  to  have  been,  not  with  Ae 
view  of  effect  being  given  to  the  ordinary  rule  of  law  as  between  heir  and  executw,  but  with 
view  of  making  a  special  arrangement  because  of  the  entail.  The  ordinary  rule  of  lav  as  benca 
heir  and  executor  in  regard  to  the  incidence  of  debts  is  founded  on  the  presnmpdoa,ihaiik 
heritage  is  capable  of  bwii^  ail  the  burdens  incident  to  it.   The  heir  who  succeeds  to  it,  if  he 
is  not  fettered,  can  deal  with  it  as  he  pleases,  and  turn  it  to  the  best  account  fbr  his  on  rU: 
But  if  he  is  only  to  be  put  into  possession  under  the  fetters  of  an  entail,  his  condition  viD  hi 
materiaUy  different ;  and  if  the  entailer  intoids  that  the  estate  he  is  entailing  should  be  stntei 
free  from  debt,  it  is  quite  reasonable  tliat  he  should  make  provision  for  amng  so  out  Ui< 
other  means,  and  the  more  so  if  his  other  means  are  ami^e,  as  in  this  case  they  are  add  to  bne 
been. 

The  obligation  to  free  and  relieve  Lamancha  vas  imposed  bythe  entailer  on  himself,  faisben^ 
executors,  and  representatives  whatsoever.  That  appears  to  have  been  with  him  a  pcinin  or 
leading  object.  If  he  had  himself  redeemed  the  obligation,  he  must  have  done  so  ott  of  his 
general  estate,  and  which  would  have  been  to  that  extent  diminished.  Not  living  dme  so^  on 
what  part  of  his  estate  did  he  intend  that  the  obligation  to  relieve  should  devolve?  Itcagldnat 
be  on  the  estate  of  Lamancha,  because  that  was  the  estate  to  be  relieved.  His  only  cnfaaedtt 
was  the  general  estate  ;  therefore,  if  the  relief  was  to  be  given  by  him  or  his  est^  itiult 
be  given  out  of  his  general  estate. 

It  appears  to  me,  that  this  view  is  supported  by  the  terms  of  the  trust  settlement.  It  is  ne 
that  in  the  general  case  a  direction  to  trustees  m  a  mortis  eausA  trust  deed  to  pay  the  ddnrf 
the  deceased  does  not  of  itself  imply  any  deviation  from  the  general  rule  law  as  to  the  incideKS 
ci  heritable  and  moveaUe  debts.  But  an  expressed  intention  to  start  an  incipient  entad,  otu 
add  other  lands  to  an  existing  entail,  introduces  another  element,  and  gives  rise  to  othercoi* 
sideradons  leading  to  the  inference,  that  the  testator  intended  the  lands  sodealtwith  tobecleutl 
of  debt,  even  if  there  was  no  express  declaration  to  that  effect,  as  the  continued  existence  of  dett 
on  these  lands  might  result  in  defeating  the  object  of  the  entail 

Here  there  is  the  declaration,  or  rather  obligation,  of  the  testator  himself  in  the  deed  of  eaai 
which  he  referred  to  in  the  trust  deed  as  forming  part  of  his  settlement,  and  he  directs  his  trnstal 
to  pay  all  his  debts,  to  record  the  entail,  and  to  put  the  heir  in  possession  of  Lamancha  mder 
and  in  virtue  of  the  deed  of  entail 

Taking  these  two  de^ds  together,  I  do  not  doubt  that  Mr.  Mackintosh's  intention  was,thilAe 
estate  of  Lamancha  should  be  freed  and  relieved  out  of  his  general  estate,  unless  there  arespedd 
grounds  for  holding,  that  the  particular  annuities  in  question  are  not  within  the  range  of  die  ddU 
and  obligations  to  which  the  clause  in  the  entail  has  reference. 

Up  to  the  time  when  the  trust  settlement  was  executed  there  did  not,  so  far  as  we  scci  eoM 
any  debt,  that  would  have  affected  Lamancha  according  to  the  ordinary  rule  ttf  lav  as  hdm 
heu*  and  executor.  But  then  came  the  marriage  contract  by  which  a  security  over  Laiu||^ 
was  given  to  the  lady  for  the  annuities  in  question,  and  by  the  same  deed  Mr.  Miwldntosh  rese"*^ 
to  himself,  his  heirs,  executors,  and  successors,  the  option  and  power  to  purchase  for  dwlur 
from  any  respectable  Insurance  Company  to  be  approved  of  by  her  an  annuity  equal  to 
question,  ana  she  bound  herself  thereupon  to  discha^  the  security  over  T^iminclH*,  and  disbiBdei 
that  estate  thereof. 

Upon  this  deed  several  observations  have  been  made.  First,  it  has  been  observed,  that  tliE 
bun^  it  imposed  was  subsequent  to  the  date  of  the  entail  I  have  already  shevn  that 
circumstance  is  immaterial,  and  may  be  dismissed.  Secondly,  an  observation  tovhidi  some 
importance  appears  to  have  been  attached  in  the  Court  below  was,  that  as  Mr.  Maclcinbish  *is 
wealthy,  and  could  have  provided  for  his  widow  otherwise,  it  is  difficult  to  understand  '^^r^ 
should  have  imposed  the  burden  on  the  entailed  estate,  if  he  intended  it  to  be  borne  by  his  gei»fl» 
estate.  I  am  not  much  moved  by  that  observatioa  It  may  be,  that  Mr.  Mackintosh  coiJd  hne 
provided  for  his  widow  by  placing  funds  in  the  hands  of  trustees  for  that  purpose,  cr  by  aM|j| 
under  obligation  to  do  so,  or  to  provide  her  with  a  jointure  ;  but  we  do  not  mow  hov  his 
were  employed  at  that  time.  He  may  not  have  been  disposed  to  disturb  his  "*^'°^|f>^ 
lock  up  funds  in  the  hands  of  trustees.  The  lady  or  her  advisers  may  have  prefetwd  imiBtwK 
substantial  security  over  Lamancha  to  an  obligation  de  Juturo^  to  be  implemented  out  of  isai 
capital.  .  ^ 

Thirdly,  it  was  contended,  and  that  appears  to  have  been  the  main  ground  of  judgment*  v 
Court  below,  that  the  annuities  secured  over  Lamancha  are  not  a  debt,  or  at  least  are  '■"''^ 
in  the  sense  of  the  clause  in  the  email ;  th^  they  are  not  a  capital  sum  due,  which  mi^i 
once  paid  off,  but  are  a  continuous  security  over  the  rents  for  the  terraly  annuities  as 
due,  and  similar  to  the  right  which  the  present  ^r  {Uture  heirs  of  entail  would  bar^  totf" 
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nmsions  for  thdr  widows  under  the  Aberdeen  Act,  or  under  the  powers  given  by  the  enuil, 
Ucfa  are  similar  to  those  of  the  Aberdem  Act.  I  am  not  satisfied  with  that  view.  The  clause 
F  retief  in  the  entail  applies  to  "  all  my  debts  and  obligations."  I  am  of  opinion,  that  these 
nnuities  constitute  a  debt  in  the  ordinary  sense  of  the  word.  They  are  a  debt,  in  which  the 
idow  is  the  creditor,  and  the  refn^sentatives  of  Mr.  Mackintosh  are  the  debtors,  and  for  payment 
P  which  the  estate  of  Lamaacha  may  be  attached,  unless  the  relief  sought  be  given.  But  what- 
Fcr  ingenious  criticism  may  be  made  on  the  word  "debts,"  it  is  impossible  to  escape  the 
SDeiality  of  the  word  "obligations."  Neither  can  the  obligation  be  assimilated  to  a  provision 
ader  the  Aberdeen  Act.  It  does  not  profess  to  be  anything  of  the  kind.  It  has  none  of  the 
iquisite  conditions  or  limitations  as  to  the  amount  or  liability  or  mode  of  recovery.  The  only 
milarity  is,  that  it  isa  provision  for  a  widow.  Nor  does  the  circumstance,  that  it  is  an  obligation 
r  an  annuity,  and  not  for  a  capital  sum,  appear  to  me  to  raise  any  practical  difficulty.  The 
use  in  the  marriage  contract  provides  for  and  sufficiently  meets  any  difficulty  of  that  kind  that 
igfat  have  been  raised.  It  reserves  the  power  to  relieve  the  lands,  and  prescribes  the  mode, 
be  only  question  is  as  to  the  evidence  of  the  obligation,  and  I  would  here  again  obsen-'e,  that  at 
e  very  moment  of  imposing  the  burden  on  Lamancha,  Mr.  Mackintosh  had  in  contemplation 
r  reniovai  of  it  by  himself  or  his  representatives,  and  must  have  intended  the  relief  to  come, 
)t  oat  of  Lamancha,  but  oat  of  his  own  other  means,  that  is  to  say,  out  of  the  general  estate, 
he  respondents  say,  that  they  cannot  purchase  an  annuity,  as  no  direct  power  to  do  so  is  confuted 
I  them  by  the  trust  deed.  But  if  I  am  right  in  heading,  that  the  clause  of  relief  in  the  entail 
RS  intended  to  attach  to  the  general  estate,  it  follows,  that  the  power  reserved  in  the  marriage 
ntiact  may  be  exercised  by  the  respondents,  as  the  trustees  of  that  estate.  They  also  say,  tfcAt 
1^  have  no  interest  in  purchasing  an  annuity,  which  would  be  an  expensive  proceeding.  The 
Be  observation  would  apply  to  Ae  appellant.  But  if  the  obligation  to  relieve  Lamancha  has 
BTolved  on  the  general  estate,  the  respondents  must  give  the  relief  in  the  mode  provided,  unless 
cy  can  find  a  less  expensive  and  equally  effectual  mode  of  doing  so. 

tor  these  reasons,  I  am  of  opinion  that  the  interlocutor  of  the  Court  of  Session  of  date  2d 
hrch  iSyo^  in  so  far  as  appealed  from,  should  be  reversed,  and  that  judgment  should  be  pro- 
Mnced  in  terms  of  the  third  of  the  alternative  forms  set  forth  in  the  Joint  Case,  in  so  far  as 
gards  the  subject  matter  of  this  appeal.  If  your  Lordships  concur  in  the  view  that  I  have 
[[ffessed,  it  may  be  a  question  whether  there  ought  not  to  be  a  remit  to  the  Court,  because  a 
lornitor  may  be  required,  upon  which  proceedings  may  be  taken.  Perhaps  the  parties  will 
inider  that 

'Lord  Chelmsford. — My  Lords,  I  agree  in  the  motion  that  has  been  made. 
lord  AdvocaU  (for  the  appellant).— I  think  it  is  quite  proper  that  there  should  be  a  remit. 
iLoRD  CoLOHSAY.— Then  the  judgment  will  be  in  the  terms  I  have  stated.   There  will  be  a 
M  to  the  Conn  to  do  whatever  is  necessary. 

Lord  Advocate. — I  [nvsnme  your  Lordships  have  intendonally  abstained  from  saying  anything 
Ixnt  costs? 

Lord  Colon  say.— Yes. 

iUrlocutor  of  id  March  1870^  in  so  far  as  appealed from^  reversed;  and Judgment  pronounced 
■m  terms  of  the  third  of  the  alternative  forms  set  forth  in  (he  yoint  CaseSt  in  so  far  as  regards 
the  subject  matter  of  the  a^eal :  Cause  remitted. 

Appelianfs  Agents^  T.  and  R.  B.  Ranken,  W.S. ;  Tatham  and  Proctor,  London ;  Respondent^ 
(fM/^  Alex.  Howe,  W.S. ;  Loch  and  Madauiin,  Westminster. 


ViLLiAM  D.  R.  ScoTT  Glendonwyn,  Appellant^  V.  Sir  Robert  Glendonwyn 
Gordon,  Bart.,  Respondent. 

laiail — Fetters — Institute — General  Disposition — Special  Destination — Extrinsic  evidence  to 
explain  Will — X.  was  institute  under  a  deed  of entail  of  the  lands  of  C,  but  the fetters  did  not  bind 
her.  She  was  also  owner  in  fee  of  an  estate  of  P.  Inker  general  settlement  she  conveyed  all  her 
estate^  heritable  and  moveable^  and  particularly  the  estate  of  P.^  to  (7.,  but  nothing  specially  was 
mentioned  as  to  the  lands  of  C. 

Ibld  (affirming  judgment),  That  it  was  combetent  to  shew  by  the  actings  of  X.  in  reference  to 
the  estate  of  C,  that  she  believed  she  was  prevented  from  disposing  of  thai  estate^  or  at  all 
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twnts  did  not  inchtde  that  estate  in  her  general  settienuntf  and  ezr^ema  ktld  siijuht 
accordingly  to  skew,  that  it  did  not  pass  by  the  settlements 

This  was  an  appeal  from  a  decision  of  the  First  Division.  The  action  was  raised  br  ttl 
appellant  to  have  it  declared,  that  the  late  Miss  Xaveria  Glendonwyn  held  the  lands  of  CoTganh 
etc.,  in  Kirkcudbright  and  Dumfries  in  fee  simple,  and  free  from  the  fetters  <rf  the  entail  ana 
which  her  title  to  the  said  lands  had  been  made  up  ;  and  second,  thit  the  said  lands  were  c« 
veyed  to  the  appellant's  father  by  Miss  Glendonwyn's  general  disposition  and  settlement, 
were  now  vested  in  the  appellant  as  his  father's  heir.  The  late  Miss  Glendonwyn  diedscRI 
years  before  the  action  was  raised,  and  the  respondent  had  meantime  been  in  possession  undff  M 
entail.  The  entail  was  executed  by  Miss  Glendonwyn's  uncle,  Mr.  Maxwell  of  MilDeheid,il 
1831,  and  she  was  the  institute  under  the  entail.  The  appellant  claimed  under  hergenai 
disposition  and  settlement,  which  was  in  general  terms,  and  the  main  question  was,  wfaetberdfl 

f eneral  disposition  evacuated  the  prior  special  destination  in  the  deed  of  entail.  The  Fnl! 
>ivision  held  that  it  did  not. 

The  following  were  the  appellant's  reasons  stated  in  his  printed  ease  for  reversing  ihejvi^ 
ments : — i.  Reoiuse  the  grohibitions  and  clauses  irritant  and  resolntive  in  the  entail  m  sot 
directed  against  Xaveria  Glendonwyn,  the  institute^  and  she  was  therefore  entidni  10  dispose  of 
the  estate  as  absolute  fiar.  3.  Because  the  clause  of  general  conveyance  in  Xaveria  Qeodotvyi^ : 
disposition  and  settlement  comprehended  in  its  terms  all  her  property,  and  no  intention  to  owe ; 
any  part  of  tt  appearing  in  that  disposition  and  settlement,  the  Cowgarth  estate  was  necKsn^ ; 
thereby  conveyed  to  the  late  Frederick  James  Scott,  the  appellant's  father.  3.  BecaKe,iii 
construing  Xaveria  Glendonwyn's  settlement,  it  is  incompetent  and  inadmissible  to  ha>'eKcoae; 
to  extraneous  evidence  for  the  purpose  of  ascertaining  the  intention  of  the  testatrix.  4.  Beatt 
the  evidence  founded  on  by  the  Court  below,  even  if  admissible,  ts  not  sufficient  f<v  die  popw ' 
for  whichit  was  adduced,  namely,  to  defeat  the  intention  of  the  testatxij^  asitisextaessediskr. 
settlement 

The  respondent  stated  the  following  reasons  for  maintaining  the  judgment : — i.  Becanse te; 
fetters  of  the  deed  of  entail  applied  to  Miss  Xaveria  GIendonw)m  equally  with  the  o'Cass  heintf ' 
entail,  and  she  had  therefore  no  power  to  convey  the  estate  in  question  by  her  general  setdeniat 
3.  Because  the  said  Xaveria  Gloadonwyn  had  no  power  to  convey  the  said  estate,  or  to 
the  destination  contuned  in  the  said  entail,  in  respect  that  she  had  not  completol  any  valid  tMi 
to  the  said  estate  by  service.  3.  Because,  assuming  that  Miss  Xaveria  was  not  sulwcttofti 
said  fetters,  the  said  entail  yet  constituted  a  subsisting  spedal  destinatitm ;  and  snch  a  destioatiM ! 
is  not  presumed  to  be  evacuated  by  a  general  conveyance.  4.  Becaos^  in  any  view,  tbe  tftct  rf 
a  general  conveyance  in  evacuating  a  special  destination  is  a  question  of  intention,  and  it  is  pnnd: 
by  competent  evidence,  that  Miss  Xaveria  Glendonwyn  did  not  intend  her  general  setdeoewtt' 
convey  the  said  entailed  estate. 

The  Solicitor-General  (Jessel),and  Pearson  Q.C.,  for  the  appellant. — The  Oiurt  bdow  m 
wrong.    Xaveria  was  the  institute  under  the  entail,  and  the  prohibitions  against  selling  did  »* 
affect  her.  She  was  thus  an  absolute  fiar.  That  the  institute  is  not  bound  by  the  fetters  of  snail 
unless  expressly  named  or  described  is  well  settled — Erskines  v.  HaVt  M.  4406  ;  Edm0n^f' 
Edmonstonf,  M.  4409 ;  15,461  ;  2  Paton,  255  ;  Logan  v.  Logan,  M'L.  &  R,  790;  7S*wt. 
Thorns,  6  Macph.  704. .  If  Xaveria  had  power  to  convey  her  estate  of  Cowgarth,  then  the  words 
of  her  disposition  and  settlement  were  amply  sufficient  to  include  it.    It  is  not  neccssarrini 
deed  which  uses  general  words  to  specify  the  particulars  of  one's  property — Thorns  v.  lyK, » 
Macph.  704.    Speculations  as  to  whether  the  testator  had  or  had  not  in  her  mind  at  the  time  to 
include  a  particular  estate  are  irrelevant  and  inadmissible.    The  mere  fact  of  a  particular 
being  held  under  a  special  destination  is  immaterial,  for  the  subsequent  general  disposition  m 
evacuate  it— Lettck  v.  Leitck,  3  W.  S.  366 ;  ffysltp  v.  Maxwell^  12  S.  413;  Thms  v.  Tkm, 
6  Macph.  705.   It  is  true,  that  an  exception  may  be  established  if  the  testator  had  already  by  a 
prior  deed  di^tined  a  particular  estate  to  other  parties,  or  where  the  subsequent  deed  ■^'^•'^ 
the  general  words  in  a  restricted  or  limited  sense.    But  there  is  no  foundation  for  either  of  m* 
exceptions  here ;  and  the  cases  forming  exceptions  all  turn  on  special  circumstances,  as  a 
Hefium  V.  Hepburn^  22  D.  730 ;  Callow's  TrusUes  v.  Connel,  4  Macph,  465.   If  the  goeij 
disposition  is  clear  in  its  language,  and  there  is  nothing  ex  facte  to  cut  down  the  generally* 
words,  then  it  is  incompetent  to  resort  to  extrinsic  matters  in  order  to  restrict  it.  This  •^'^ 
to  destroy,  by  vague  speculations  and  fancies,  the  meaning  and  effect  of  a  will  which  is  prenow 
to  embody  all  that  tne  testator  wishes  to  say — Wigram  on  Wills,  6-8.   The  two  caso  * 
Farquharson  v.  Farquharson,  M.  2260 ;  6  Paton,  724 ;  and  Campbell  v.  Campbell,  M.  i*^- 
I  Paton,  343  ;  relied  on  for  admitting  extrinsic  evidence,  turned  on  specialties  not  ^ipli™*''' 
this  case. 

1  See  previous  report  8  Macph.  1075  ;  42Sc.Jur.  63a     S.C  L.  R.  2  Sc  Ap.317;  11 JW** 
H.  L.  33 ;  4$  Sc.  )ur.  183. 
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Lord  Adtfocafe  and  Asher,  for  tbe  respondent. — The  fetters  of  the  entail  did  extend  to  Xaveria, 
n-  she  was  properly  an  heir  and  not  an  institute  or  disponee — CarUtm  v,  Goi^n,  M.  14,368  ; 
^eacock  V.  GUn,  4  S.  742.  At  least  she  was  an  heir  within  the  meaning  of  the  deed  of  entail. 
Kit  whether  or  no,  she  did  not  by  her  general  settlement  convey,  or  intend  to  convey,  the  estate 
f  Cowgarth.  The  general  rule  is,  that  a  general  conveyance  is  not  presumed  to  include  subjects 
tedatly  destined,  or  to  evacuate  a  subsisting  special  destination — Traquair  \.  Blushtels,  M. 
ni ;  Callow's  Trustees  v.  Conml,  4  Macph.  465  ;  Thorns  v.  Thorns,  6  Macph.  704.  Though 
\Tkoms  V,  Thomst  the  Judges  differed,  and  it  was  intended  to  appeal,  the  case  was  compromised, 
W  the  point  has  not  been  recently  before  the  House,  Besiaes,  where  the  words  of  a  general 
Ittfement  are  general,  it  is  competent  by  extrinsic  evidence  to  restrict  the  generality  of  the  words 
tell  as  by  probative  deeds,  or  dealings  of  the  testator  with  the  particular  estate — Bell's  Pr.  § 
I4;  Logans  v.  Wright^  5  W.  S.  240.  It  is  material,  for  example,  to  ascertain  whether  the 
■tatrix  Delieved  she  could  deal  with  the  particular  estate — Cranston  v.  Brovmy  M.  8508 ;  Cattos 
\  Gordon,  M.  8c^.  The  actings  of  Xaveria  clearly  shew,  that  she  believed  the  estate  of 
Imrgaith  had  been  ^ready  beyond  her  power  to  dispose  of,  or  at  least  that  she  did  not  intend 
tdtoturb  ^  succession  as  to  it. 

Cur.  adv.  vult. 

Lord  Coloitsay.— My  Lords,  in  the  year  1809  William  Glendonwyn  sold  his  estate  of  Parton 
I  WUltam  Scott,  who  was  the  husband  of  Mr.  Glendonwyn's  youngest  daughter.  Tlie  affairs 
rWiUiam  Scott  having  become  embarrassed,  the  estate  of  Parton  was  in  1819  judicially  exposed 
t  sale  in  three  lots.  One  of  these,  called  the  Cowgarth  lot,  was  purchased  by  Frederick 
luwell,  who  was  married  to  a  sister  of  William  Glendonwyn  ;  another,  called  the  Parton  Place 
t,  was  purchased  by  Xaveria  Glendonwyn,  who  was  the  second  daughter  of  William 
lendonwyn ;  she  also  acquired  the  third  lot,  called  the  Boreland  lot.  On  the  i;th  March  1821, 
kederick  Maxwell  executed  a  deed  of  entail  of  the  Cowgarth  lot,  and  other  lands  belonging  to 
thitn,  forming  together  the  Cowgarth  estate.  By  that  deed  he  disponed  the  estate  to  his  wife 
I  liferent,  and  after  her  decease  to  Xaveria  Glendonwyn  and  the  heirs  whatsoever  of  her  body  ; 
horn  failing,  to  the  second  son  of  Sir  James  Gordon  of  Letterf  ourie  by  his  then  spouse,  who  was 
K  elder  sister  of  Xaveria,  and  the  h«rs  whatsoever  of  his  body  ;  whom  iailing,  to  the  immediate 
■anger  sons  of  the  said  Sir  James  Gordon,  by  his  said  spouse,  in  their  order  of  seniority,  and 
he  respective  heirs  whatsoever  of  their  bodies ;  whom  foiling,  to  the  daughters  of  Sir  James  and 
b  said  spouse,  and  the  heirs  whatsoever  of  their  bodies  ;  whom  failing,  to  Ismene  Glendonwyn, 
poDse  <rf  William  Scott,  formerly  of  Parton,  and  the  heirs  whatsoever  of  her  body,  whom  failing, 
>  certain  other  substitutes. 

In  1823  Frederick  Maxwell  died,  and  in  February  1824  the  entail  was  recorded  in  the  Register 
f  Tailzies  on  petition  by  his  widow,  the  Hferentriz,  who  possessed  the  estate  till  1835  when  she 
kd.and  Xaveria,  the  institute,  entered  into  possession,  and  in  March  1842  completed  her  feudal 
&  by  taking  infeftment  on  the  deed  of  entaiL  She  continued  to  possess  the  estate  on  that  title 
Btil  her  death  in  October  1858. 

la  May  1859  the  respondent,  who  was  the  fourth  son  of  the  foresaid  Sir  James  Gordon,  expede 
special  service  as  nearest  and  lawful  heir  of  tailzie  and  provision  in  special  to  the  deceased 

Uveria  in  the  said  estate  of  Cowgarth.   He  entered  into  possession,  and  be  continues  to  possess 

ut  estate  as  being  heir  of  entail  under  the  deed  of  1821. 

Xaveria  left  a  disposition  and  settlement  of  date  22d  February  1834,  whereby  she  disponed  to 
&d  in  favour  of  her  nephew  Frederick  James  Scott,  and  his  heirs  and  assignees  whomsoever,  all 
nd  sundry  lands  and  heritages,  debts,  goods,  gear,  sums  of  money  and  ^ects,  and  in  general 
tr  nhole  means  and  estate  of  whatever  nature  then  belonging  or  which  should  belong  to  her  at 
he  thne  of  her  death,  and  particularly,  without  prejudice  to  the  said  generality,"  "  all  and  whole 
vj  estate  of  Parton  described  in  the  title  deeds  as  rollowing,"  viz. :  then  follows  a  description  of 
K  Parton  Place  lot,  but  no  mention  is  made  of  the  Cowgarth  estate.  In  virtue  of  that  deed 
'tederick  James  Scott  entered  into  possession  of  the  lands  described  in  his  aunt's  settlement, 
nd  assumed  the  name  of  Glendonwyn.  He  died  in  January  i86ointestate,leaving  an  only  child, 
lie  appellant,  who  was  then  in  pupillarity. 

In  December  1 860  the  estates  of  the  said  Frederick  James  Scott  Glendonwyn  were  sequestrated, 
nd  a  trustee  was  appointed.    Funds  having  been  realized  sufficient  to  satis^  the  creditors,  the 

Soestrated  estates,  so  far  as  not  realized  b^  the  trustee  for  payment  of  the  debts,  were  in  August 
2  restored  to  the  appellant  as  heir  of  his  father.  It  does  not  appear  that  in  these  proceed- 
igs  any  mention  was  made  of  the  estate  of  Cowgarth,  but  there  can  be  no  doubt  that  whatever 
ight  the  appellant's  father  had  to  that  estate  now  belongs  to  the  appellant. 
In  May  1865  the  appellant,  with  the  consent  of  his  curators,  raised  the  present  action  of 
eclaiator  and  reduction  against  the  respondent  and  certain  other  persons,  substitutes  called  to 
be  succession  by  the  entail  of  1821.  The  object  of  the  action  is  to  have  it  declared,  that  the 
etters  of  the  entail  of  1821  did  not  apply  to  Xaveria,  the  institute;  that  she  was  therefore 
nlimited  owner,  having  hiU  power  to  dispose  of  the  estate  of  Cowgarth,  and  that  she  did  dispose 
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of  it  efTectually  by  her  disposition  and  settlement  in  favour  of  the  appellant's  father.  Reductne 
conclusions  are  added  for  the  purpose  of  setting  aside  the  title  made  up  by  the  respondent  if  that 
be  necessary.    There  are  also  subsidiary  conclusions  for  accounting  and  payment. 

The  grounds  of  defence  maintained  against  the  declaratory  conclusions  are  in  sobstance,  »^ 
That  tne  fetters  of  the  entail  were  effectually  directed  against  Xaveria,  and  prevented  her  froa 
disponing  or  conveying  the  estate ;  2d,  That  the  deed  of  settlement  executed  by  bervas  not  intended 
to  convey,  and  did  not  effectually  convey,  the  entaUed  lands  esute  to  the  dispooee  Aogb 
named. 

As  regards  the  first  of  these  pounds  of  defence,  I  am  of  opinion,  that  it  cannot  be  sastatned. 
Xaveria  was  the  institute  or  direct  disponee  as  distinguished  from  the  "bars  of  entail  and 
substitutes/  Ever  since  the  case  of  Edmonstoru  v.  Edmonstonty  decided  in  the  Hoi^  (tf  Lonb, 
15th  April  1771,  it  has  been  held  as  settled,  that  where  the  fettering  clauses  in  a  stria  entail  ve 
directed  against  \hc  hHrs  of  en/ail  merely,  these  terms  do  not  include  the  institute,  as  he  is  a 
disponee,  and  not  an  heir  of  entail,  and  ought  not  by  implication  from  other  parts  of  the  deed  cf 
entail  to  be  construed  within  the  fetters  laid  only  on  the  heirs  of  entail.  In  the  present  case  tbe 
fetters,  that  is  to  say,  the  prohibitory,  irritant,  and  resolutive  clauses,  are  in  terms  laid  on  tbe 
*'heirs  of  entail  and  substitutes"  merely ;  and  consequently  the  rule  established  in  tbecaseof 
Edmcnstone  applies. 

It  is  true,  that  in  other  parts  of  the  deed,  such  as  the  obligation  to  infeft  and  the  procuntorr  of 
resignation  and  the  precept  of  sasine,  we  find  such  expressions  as  "  the  said  Xaveria  GlcodonwjB 
and  the  other  heirs  of  tailzie  above  named,"  or  "  and  the  other  heirs  and  substitutes  aboie 
mentioned,"  from  which  it  has  been  argued,  that,accordiD^  toasoundconstniction  of  thcdeel, 
Xaveria  was  to  be  regarded  as  one  of  the  heirs  of  the  entail,  and  consequently  not  exempt  nos 
the  fetters  which  are  laid  on  the  whole  heirs  of  entail.  But,  in  the  first  place,  die  dauses  icfentd 
to  are  not  any  of  the  fettering  clauses ;  they  are  mereljr  part  of  the  machinery  provided  fir 
enabling  any  of  the  parties  favoured  by  the  deed  to  take  infeftment,  and  in  the  second  place,  to 
hold,  that  such  loose  expressions  could  have  the  effect  of  convening  the  institute,  vho  is  a  diiea 
disponee,  into  an  heir  of  entail  or  substitute,  or  of  extending  to  her  by  inference  the  fetter^  wbid^ 
according  to  the  terms  of  the  fettering  clauses  themselves,  apply  only  to  the  heirs  of  eooiioi 
substitutes,  would  be  to  do  violence  to  the  principle  of  the  judgment  of  the  House  of  Lords  in  ibe 
case  of  Edmonstone  and  of  several  cases  subsequently  decided  on  the  same  principle. 

The  second  ground  of  defence  raises  a  question  of  a  totally  different  kind,  and  as  to  whicbw 
have  not  so  much  direct  guidance  from  authorit)'.  It  requires  very  careful  consideratioiL  li 
assumes,  that  Xaveria  was  not  under  the  fetters  of  the  entail,  and  consequendy  had  fall  pomr 
over  the  estate  of  Cowgartfa,  and  could  give  it  to  whom  she  pleased.  Did  she  by  the  gaenl 
words  in  her  settlement  of  1834  give  to  Frederick  James  Scott  a  right  to  that  eaaie,lo  d* 
exclusion  of  the  heir  of  the  existing  destination  of  the  deed  of  entail,  by  »hicb  she  as  insatae 
got  and  held  the  estate  ?  Was  that  destination  thereby  evacuated  and  tbe  estate  of  Cowgardi 
put  into  a  different  line  of  descent  ?  That  depends  on  the  effect  to  be  given  to  a  clause  (rf  geaeni 
disposition  occurring  in  such  a  deed  of  settlement,  when  brought  into  competition  with  an  eaditr 
deed  containing  a  special  destination  of  a  particular  estate,  and  that  a^ain  may  dtmodBnicor 
less  on  the  circumstances  of  the  case,  tbe  rule  of  the  law  of  Scotland  in  r^^ard  10  heinaUc 
property  being,  that  a  destination  once  made  is  not  easily  presumed  to  be  alt^ed  ta  innovaKd. 

There  are  two  classes  of  cases  in  which  the  question  may  arise-  One  class  of  casesis,»h«e 
a  person  having  made  a  deed  containing  a  special  destination  of  a  particular  estate,  or  baring 
chosen  to  take  a  conveyance  of  an  estate  to  himself  under  a  special  destination,  makes  a 
disposition  and  settlement  in  general  terms  of  his  whole  means  and  estate  heritable  andtnoreabK, 
with  a  different  destination,  but  without  expressly  revoking  or  altering  the  first  deed,  ormaki^ 
mention  of  it,  or  of  the  estate  with  which  it  dealt.  Of  this  class  there  are  several  cases  ttponed 
mostly  under  the  head  "  Presumption,"  some  of  which  are  referred  to  in  the  papers  in  this  caf^i 
J  think  that  out  of  the  whole  series  of  cases  reported  during  the  last  two  centuries  or  bok, 
the  following  inferences  are  deducible :  ist,  That  in  determining  what  effect  should  begnfW'' 
the  words  of  general  disposition,  the  question  has  always  been  treated  as  one  of  presumpiiM' 
presumed  intention.  2d,  That  a  general  disposition  mortis  causa  does  not  derogate  fromaFn* 
special  destination,  unless  it  be  miuie  clear  that  it  was  intended  so  to  da  3d,  That  in  dealisE*^ 
such  cases  the  Court  has  taken  into  consideration  circumstances  calculated  to  throw  light  on  w 
intention  or  purpose  of  the  testator,  whether  found  within  tbe  deed  or  collected  from  extow 
sources.  I  may  notice  that  in  this  class  of  cases  there  is  this  element,  that  the  faa  of  the  pw 
deed  having  been  found  in  the  repositories  of  die  deceased  without  having  been  opt^ 
revoked  or  altered,  may  be  regarded  as  favouring  a  presumption,  that,  although  the  gtw 
disposition  was  expressed  in  terms  which,  according  to  tbeirnaturaiand  ordinary  meaning,  «•* 
comprehend  the  particular  property  which  formed  the  subject  of  the  prior  deed,  such  was  w(  k 
purpose  for  which  they  were  used,  or  the  effect  the  testator  intended  should  be  given  to  ib*' 
out,  on  the  contrary,  that  notwithstanding  the  unlimited  terms  of  the  later  general dispffoiA 
his  intention  was,  that  the  prior  deed  should  nevertheless  subsist  and  be  tuea as  pan 
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■atlement  to  the  effect  of  regulating  the  succession  to  the  particular  property  therein  contained. 
Bat  it  does  not  appear,  that  the  attention  of.the  Court  was  confined  to  that  view  as  necessarily 
conclusive,  or  that  external  circumstances  were  excluded  from  consideration  for  the  purpose  of 
idnittii^  or  supporting  the  legal  presumption,  that  the  general  disposition  was  not  intended  to 
locate  &om  uie  prior  destination. 

Another  class  of  cases  is  that  to  which  the  present  may  be  said  to  belong,  viz.  where  the  person 
riio  made  the  general  disposition  and  settlement  was  not  the  maker  of  the  prior  deed  containing 
Itemecial  destination  of  the  particular  esute,  but  had  unlimited  power  to  evacuate  the  destination 
tod  deal  with  the  estate  at  pleasure.  The  cases  of  this  class  are  less  numerous  than  those  of  the 
ftnner  class,  jvobably  because  parties  intending  to  evacuate  the  destination  in  the  deed  under 
riiich  the  estate  had  come  to  uem  adopted  the  more  approiniate  and  unquesticmaUe  mode  of 
lung  so.  But  in  this  dass  also  the  cases  that  have  occurred  have  been  treated  as  questions  of 
^lesumption  or  presumed  intention.  There  has  indeed  of  late  been  difference  of  opinion  as  to 
riietber  tbe  mere  existence  of  the  previous  destination  unaltered  does,  without  aid  from  other 
SKumstances,  raise  in  this  class  of  cases  a  presumption,  that  the  general  words  were  not  intended 
B  apply  to  the  particular  estate  so  previously  destined.  But  there  does  not  appear  ever  to  have 
Ken  anydiflference  of  opinion  as  to  tbe  competency  of  resorting  to  external  circumstances,  going 

0  shew,  that  the  general  disposition,  notwithstanding  the  comprehensiveness  of  the  language,  was 
lot  meant  or  intended  to  displace  the  prior  special  destination. 

In  the  case  of  Campbell  v,  Campbell,  decided  in  the  Court  of  Session  in  1740,  and  in  the  House 

1  Lords  in  1743,  (1  Paton,  343,)  two  questions  were  raised.  Both  are  reported  in  the  2d  volume 
if  Lad  Karnes's  remarkable  decisions  but  under  diflTerent  heads,  one  under  the  head  "  Substitute 
okI  cMiditional  Institute,"  the  other  under  the  head  "  Presumption."  The  latter  is  that  which 
idates  to  the  question  raised  in  tbe  present  case,  viz.  the  effect  to  be  given  to  a  general 
fi^Kisition  in  competition  with  a  special  destination  by  the  party  from  whom  the  property  came 
B  the  maker  of  the  general  disposition.  The  Court  of  Session  decided,  that  the  general 
liqiositifm  did  not  destroy  the  special  destination,  and  that  judgment  was  affirmed  by  tbe  House 
if  Lords.  One  ground  appears  to  have  been,  that  the  general  disposition  was  made  before  tbe 
Ittker  of  it  had  right  to  tne  estate  in  question,  and  that  he  died  before  he  could  have  been  aware 
bat  such  right  had  devolved  upon  him.  It  was  not  however  disputed,  diat  tbe  words  of  the 
{toeral  disposition  were  sufficient  to  comprehend  the  estate,  and  must  have  carried  it,  if  there 
tod  not  been  a  special  destination  of  it.  The  estate  there  in  question  consisted  of  moveable 
fnperty,  and  it  appears  to  have  been  suggested  about  half  a  century  afterwards,  that  the 
■dgment  may  have  proceeded  on  the  ground,  that  the  right  to  the  moveables  had  not  vested  in 
Ae  maker  of  the  general  disposition,  as  he  had  not  expede  confirmation.  But  with  all  respect 
or  the  quarter  from  whence  that  suggestion  is  said  to  have  come,  I  cannot  accept  it  as 
■tisfactory.  It  is  not  borne  out  by  the  report  of  the  case  or  the  printed  papers  ;  on  the  contrary, 
t  appears  from  these,  that  the  right  was  assumed  to  have  vested.  Nor  is  that  wonderful,  seeing 
Jiat  the  will  which  contained  the  destination  was  itself  a  general  settlement,  and  at  that  time  or 
Bttil  1784^  it  had  not  been  decided,  that  a  right  to  moveables  under  a  general  disposition  required 
snfirmation  any  more  than  a  special  legacy.  The  second  reason  in  the  paper  for  tbe  respondent 
a  the  case  of  Campbell  brings  out  the  point  that  was  really  in  controversy,  and  was  decided 
igain$t  the  general  disponee  in  this  branch  of  the  case. 

The  point  again  came  up  in  the  case  of  Farquharsotit  6  Paton,  724,  and  there  also  the  decision 
ns  against  tM  party  who  claimed  under  tbe  general  disposition.  The  words  of  the  general 
liqiosition  were,  as  indeed  they  always  are,  sufnciently  comprehensive  to  embrace  everything  if 
0  mtended.  But  it  was  maintained,  that  they  were  not  intended  to  apply  to  the  particular  estates 
a  question,  and  in  support  of  that  contention  various  pregnant  external  circumstances,  including 
ctings  of  the  party  himself  with  reference  to  the  estates  in  question,  and  other  estates,  were 
Kuaed  on  as  sufficient  to  satisfy  the  Court,  that  the  general  words  should  not  be  read  in  the 
voad  sense  in  which  perhaps  they  might  have  been  read,  if  there  had  been  no  such  light  to  guide 
be  Court. 

The  point  is  said  to  have  come  up  again  in  the  case  of  Leilck,  3  W.  S.  366.  But  that  it  really 
lid  so  has  been  questioned  by  high  authority,  and  upon  grounds  that  have  not  been  met.  The 
ircumstances  of  the  case  were  somewhat  involved,  and  the  main  controversy  was  certainly  not 
qxHt  the  point  now  under  consideration,  but  upon  the  question  whetber  any  right  in  tbe  fee  of 
fie  estate  of  Kiimerdinny  vested  in  Andrew  Leitch  during  the  incumbency  of  a  liferentrix  whom 
K  bad  predeceased.  The  estate  was  held  under  a  trust  deed  for  behoof  of  a  liferentrix  and 
Cctain  parties  successive  conditional  institute^  in  whose  favour  the  trustees  were  to  denude  in 
XTtain  events.  The  trust  deed  was  so  peculiar  and  so  inartistically  framed,  that  one  of  the 
ndges  declared  he  had  never  seen  the  like  of  it  Cn  the  part  of  the  general  disponees  of  Andrew 
leitch  it  was  contended,  that  Andrew  was  the  institute  for  whose  Mhoof  the  trustees  held  the 
»ute,  and  in  whom  tbe  fee  had  vested,  although  they  could  not  give  him  the  beneficial 
ajoyment  during  the  inctunbency  of  the  liferentrix.  On  the  other  hand,  it  was  keenly 
muended,  that  no  right  had  vested  in  Andrew,  and  consequent^  that  his  general  disposition 
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couli  not  confer  any  right  on  his  disponees.  After  much  discussion,  and  much  difffrtDcerf 
opinion  on  the  Bench,  it  iras  decided  that  a  right  to  the  fee  had  vested  in  Andrew.  Hat  point 
having  been  settled,  judgment  was  given  in  favour  of  his  disponees,  and  apparentlf  vidutf 
further  contention  or  observation  in  the  Court  below.  It  does,  however,  appear  that  ia  dK 
House  of  Lords,  besides  the  main  subject  of  controversy  already  mentioned,  a  secondarr  reasn 
of  aopeal  stated  was,  that  "  Andrew's  general  conveyance,  not  referring  specifically  to  the  ludi 
of  Kiimerdinny,  cannot  exclude  the  subsequent  substitution  in  John's  disposition  of  that  estate." 
It  also  appears  that  the  point  so  stated  was  not  in  that  case  thought  to  be  deserringof  modi 
attention. 

It  has,  however,  been  observed  by  Jndgesof  high  authority,  that  the  circumstances  of  thuca 
were  not  such  as  would  have  admitted  of  the  application  or  the  principle  on  which  alone  «k 
a  plea  could  have  been  maintained,  inasmuch  as  the  import  of  the  direction  in  the  trost  deed 
to  create  not  an  entail  or  substitution  of  heirs,  but  merely  a  series  of  conditional  instituies;  tbat 
the  fee  which  was  held  to  have  vested  in  Andrew  was  an  unqualified  fee  with  no  snbstitnljeB  ia 
favour  of  any  other  po'son,  but  only  a  conditional  institution  ;  that  the  succession  hsmgcom 
to  him  he  had  a  jus  crediti  which  he  could  assign,  or  which  if  be  had  died  intestate  mmld  ban 
gone  to  his  own  heirs  at  law,  and  not  to  any  conditional  institute  under  the  deed.  This  mij  veil 
account  for  the  teal  with  which  the  question  of  vesting  was  contested,  and  the  subsequent  ap^unt 
indifference  or  disregard  with  which  the  second  plea  was  treated,  notwithstanding  the  prenBS 
cases  in  which  it  had  been  successively  maintained. 

In  other  respects  that  case  differed  from  the  present  In  the  first  place,  Andrew  LeitcbbadBO 
feudal  investiture  in  the  estate  ;  he  had  a  personal  right,  ^jus  creaiti,  entitling  him  to  rapriie 
the  trustees  of  John  to  denude  in  his  favour  in  terms  of  the  trust  deed.  The  appropriate  incde 
of  transmitting  that  species  of  right  was  by  assignation,  or  disposition  and  assignation.  He  ttold 
not  have  granted  warrant  for  feudal  investiture.  Secondly,  there  was  no  suggestioo  o(  anj 
circumstance  to  indicate,  that  the  words  of  the  general  disposition  were  not  intenoed  to  beieid 
and  applied  in  their  most  comprehensive  sense. 

The  recent  case  of  Tkoms  v.  Tkoms^  in  the  Court  of  Session  referred  to  by  the  appeOani,  ii 
the  most  favourable  to  his  view,  and  it  comes  nearest  to  the  present  case  in  this  respKt,  tlntAe 
miker  of  the  general  disposition  was  the  institute  in  a  deed  of  entail,  the  fetters  of  iriiich  did  doI 
apply  to  him.  That  case  was  fully  considered  by  the  whole  Court,  and  the  judgment  proooaDced 
in  accordance  with  the  views  of  a  large  majority  gave  effect  to  the  general  disposition.  T^t 
judgment  appears  to  have  proceeded  on  the  ground,  that  in  this  class  of  cases  the  comprehensive 
terms  of  the  general  disposition  were  to  be  held  presumably  as  superseding  w  dis[jacing  the 
previous  destination  in  the  absence  of  any  circumstance  leading  satisfactorily  to  the  crachaan, 
that  they  were  not  so  intended.  No  such  circumstances,  either  within  the  general  dispoHtioo or 
without  it  were  substantiated  in  the  case  of  Thorns.  The  substitute  heir  of  entail  Umited  lib 
proof  to  the  deeds  themselves  and  to  a  letter  which  he  tendered,  but  which  does  not  appe»r  lo 
have  been  admitted,  or  at  all  conclusive  if  it  had  been  admissible:  But  even  the  jw^ 
composing  the  majority  recognized  as  a  general  principle,  that  each  case  is  circumstantial  aad 
"  ruled  by  its  own  specialties  "  and  one  of  them  illustrated  the  principle  by  reference  to  tbecise 
of  Farquharson,  already  noticed.  That  principle  was  afterwards  acted  upon  in  the  {mststOK 
by  three  of  the  Judges  who  composed  the  majority  in  the  case  of  Tkoms, 

The  case  of  Thorns  is,  I  believe^  the  first  case  in  which  it  has  been  held,' that  a  ^^nenl 
disposition  was  to  be  presumed  to  be  in  derogation  of  a  destination  by  sutastitutioD  omtaiiied  a 
the  deed  under  which  the  particular  estate  had  been  acquired  and  possessed,  unless  the  ose  « 
Leiich  was  a  decision  to  that  effect,  which  I  do  not  think  it  was.  The  judgment  in  the  case  of 
Thorns  was  not  appealed,  and  is  not  binding  on  this  House,  and  I  may,  without  disrespect  to 
the  learned  Judges  who  composed  the  majority  in  that  case,  be  permitted  to  doubt  the 
of  the  proposition,  that  in  this  class  of  cases  a  general  disposition  is  to  be  held  presuniabt;  u 
superseding  or  displacing  the  previous  destination  ;  withoutat  jtresentdiscussingthatdeba^ble 
proposition,  it  not  being  in  my  view  of  this  case  necessary  that  I  should  do  so,  bat  gnanli^ 
against  being  held  as  assenting  to  it,  I  go  on  to  observe,  that  the  judgment  of  the  majwity  m  « 
case  of  Thorns  was  given  subject  to  this  necessary  qualification,  that  reference  might  be  made  tt 
circumstances  outside  the  deed  to  rebut  the  presumption,  and  that  each  case  is  drcnmstaotiai, 
and  to  be  ruled  by  its  own  specialties.  In  the  case  of  Thorns  there  were  no  circnmstancestf 
specialties,  and  judgment  went  in  favour  of  the  general  disponee.  The  present  case  j'!"'*^ 
respect  different ;  there  are  circumstances  and  specialties  which  have  been  held  s"™^  * 
rebut  the  supposed  presumption,  and  judgment  has  gone  against  the  general  disponee.  ^jjr 
view  the  two  decisions  are  reconcilable,  but  upon  a  principle  which  makes  it  necessary  to  cflSKK* 
the  circumstances  to  which  effect  has  been  gtvra.  ^ 

In  my  o[Hnion  the  circumstances  in  this  case  that  maybe  legitimately  referred  to  areqw^ 
sufficient  to  rebut  the  supposed  presumption,  and  to  shew,  that  the  genoial  claiise  in  ^"'^ 
disposition  was  not  meant  to  include  the  estate  of  Cowgarth,  or  to  disturb  the  ^^^^ 
succession  inscribed  b}'  the  entail  of  that  estate.  !  have  no  doubt,  that  fm*  tlus  poipotf  «s 
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if  dealing  with  the  estate  of  Cowgartb  may  be  legitimately  referred  to*  and  I  think  that  in  that 
done,  apart  from  everything  else,  we  have  enough  to  shew  clearly,  that  it  was  not  her  meaning 
V  intention,  that  the  general  clause  should  apply  to  that  estate.  In  the  first  place,  she  not  only 
Sd  not  convey  it  formally  as  she  did  the  other  two  lots,  but  she  did  not  even  mention  it  by  name, 
■  any  »Rw^ra»j<j, deed,  as  she  might  naturally  have  been  expected  to  do  in  reference  to  an 
state  of  so  much  importance.  That  is  itself  significant,  but,  secondly,  after  she  had  made  her 
teneral  settlement,  and  down  to  within  a  comparatively  short  period  of  her  death,  she  in  various 
natters  of  importance  in  formal  deeds  dealt  with  that  estate  as  one  which,  in  her  view  and 
iccording  to  her  own  understanding  of  her  settlements,  was  not  to  go  to  her  general  disponee, 
RU  was  to  continue  under  the  existing  destination  in  the  line  of  descent  pointed  out  by  the  entail, 
rhat  I  hold  to  be  beyond  question,  and  there  is  no  reason  to  suppose,  or  ground  for  conjecture, 
hat  her  mind  ever  underwent  any  change  on  that  subject.  Whether  she  believed  she  had  no 
Kwer  to  take  the  estate  out  of  the  entail,  or  believed  that  she  had  such  power,  but  chose  rather 
liat  it  should  remain  within  the  entail,  and  dealt  with  it  on  that  footing,  is,  in  my  opinion,  of 
ittle  moment,  for  in  either  view  it  is  clear  to  me,  that  she  could  not  have  intended  that  the 
Koeral  clause  of  his  disposition  should  apply  to  it,  but  must  have  intended  the  reverse, 
therefore,  even  if  it  should  be  thought  that  in  this  class  of  cases  the  presumption  is  in  favour  of 
lie  general  disponee,  I  think  that  the  circumstances  referred  to  are  quite  sufficient  in  this 
luticular  case  to  rebut  the  presumptira. 

The  respondent  has  referred  to  various  letters  pointing  in  the  same  direction,  written  by 
ICaveria  reuuive  to  the  management  of  the  estate  after  the  date  of  her  general  settlement  I  am 
ut  prepared  to  say,  that  in  a  question  of  this  kind  no  such  letter  can  be  admissible,  but  I  think 
t  no  necessary  to  go  into  that  matter,  or  into  an  examination  of  the  several  letters,  to  see,  whether 
my  of  them  are  admissible,  as  I  am  of  opinion  that  the  case  of  the  respondents  is  made  oat 
Respective  of  the  letters. 

The  matter  of  family  relations  has  also  been  referred  to,  but  I  do  not  attach  much  importance 
s  it  in  this  case.  Its  features  are  not  so  distinctively  marked  as  to  impress  me  strongly.  All 
to  1  think  can  be  said  of  it  is,  that  it  harmonizes  with  the  rest  of  the  case. 

1  am  of  opinion  that  the  appeal  should  be  dismissed. 

Lord  Chancelllor  Selborne.— My  Lords,  if  the  rule  as  to  the  construction  of  testa- 
nentary  deeds  is  the  same  in  Scotland  as  in  England,  viz.  that  the  intention  of  the  testator 
s  to  be  collected  solely  from  the  words  he  has  used  in  the  instrument  itself,  extrinsic  evidence 
being  inadmissible  except  for  the  {Hirpose  of  ascertaining  the  subjects  of  which  those  words  are 
properly  descriptive,  or  Ae  subjects  to  which,  if  the  words  are  ambiguous  or  inaccurate,  they  may 
ipiwar  (after  proof  of  the  ^ts  shewing  their  ambiguity)  to  be  most  properly  applicable,  I  must 
nnfess,  that  I  have  very  great  difficuky  in  tmderstanding  how  the  operation  of  general  words 
pBTporting  to  pass  everything  which  the  settler  might  be  entided  to  at  the  time  of  his  death,  can 
M  either  enlarged  or  limited  by  extrinsic  evidence  tending  merely  to  shew,  that  the  settler  did 
X  did  not  know  or  believe  that  be  had  a  disposing  power  over  some  particular  property  over 
vfaich  he  had  such  power,  or  (whether  knowing  or  not  that  he  had  such  power)  that  he  did  or  did 
not  actually  intend  to  pass  that  property  by  those  general  words. 

I  am  bound,  however,  to  acknowledge  that  evidence  of  this  kind  appears  to  have  been  received 
md  to  have  been  more  or  less  relied  on  by  the  Court  of  Session  in  the  two  cases  which  came  to 
he  House  m  Lord  Hardwicke's  time,  Campbell  v.  Campbell^  and  Farguharson;  and  that  it  was 
issumed  by  most  (if  not  all)  of  the  Judges  of  that  Court  who  lately  decided  Tkom^  case,  that  such 
^dence  was  admisublc,  and  might  (in  a  case  like  the  present)  be  decisive.  All  the  authorities 
Hted  in  the  argument  of  this  case  are  consistent  with  each  other,  if  this  ground  of  decision  be 
ulopted.  But  if  this  be  so,  the  rule  of  law  in  Scotland  as  to  the  influence  of  extrinsic  evidence 
ipon  the  construction  of  written  instruinents  differs  from  that  of  the  law  of  England.  That  is  a 
aadusion  which,  I  confess,  for  my  own  part,  I  should  accept  with  a  considerable  reluctance, 
Mcause  the  rule  in  this  respect  of  the  law  of  England  appears  to  me  to  be  a  consequence  flowing 
Use  by  logical  necessity  from  another  rule,  common  to  the  laws  of  both  countries,  vit.  that  every 
%sumentary  or  mortis  cmisd  disposition  of  real  estate  must  be  made  and  authenticated  by  some 
nstroment  in  writing,  or,  in  other  words,  that  the  intention  which  is  to  recnve  eflfect  must  be 
Found  expressed  in  a  written  instrument.  I  should  have  though  it  the  sounder  principle,  that, 
lobject  to  any  limitation  of  their  meaning  afforded  by  the  context  of  each  particular  instrument, 
or  by  any  rule  or  presumption  of  law,  general  words  in  a  testamentary  deed  ought  to  be  applied 
to  every  subject  of  whicD,  according  to  the  true  meaning  of  the  wo-ds  themselves,  they  are 
fffoperly  descriptive. 

Holding  these  views,  I  should  have  preferred  to  rest  my  concurrence  in  the  judgment  proposed 
»  your  Lordships  upon  the  doctrine  which  (if  the  rules  of  the  law  of  Scotland  for  the  construction 
)f  written  instruments  are  the  same  as  those  in  England)  would  in  my  judgment  be  properly 
dedncible  from  the  decisions  of  this  House  in  Campbell  v.  Campbell  and  Farguharson  v. 
FatyuMarsoH,  a  doctrine  which  is  not  (as  my  noble  and  learned  friend  has  shewn)  really  at 
rariance  with  the  later  decision  of  your  Lordships'  House  in  Leitch's  case,  and  which  in  Thomi 
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case,  although  not  reconcilable  with  the  opinion  delivered  by  a  large  majority  of  the  Jo^cf 
the  Court  of  Session,  was  maintained  by  a  very  weighty  minority.  The  doctrine,  that  mcR 
general  words  purporting  to  dispose  of  a  man's  whole  property  in  a  will  or  mortis  causi  deed, 
shall  (unless  there  be  something  in  the  instrument  itself  to  control  that  presumpcion)  be  undentooi 
of  property,  the  succession  to  which,  after  the  death  of  the  testator,  is  not  already  regulated  bv  a 
special  destination  to  a  particular  class  of  heirs  in  a  prior  instrument,  either  made  l^thesetdEt 
himself  or  under  which  he  holds,  and  that  the  settler  is  not  merely,  by  the  use  of  sndi  geooal 
words,  presumed  to  intend  to  innovate  upon  any  such  special  course  oi  succession,  seems  to  be 
neither  tmreasonable  nor  incoaveiiienL 

The  word  revocation  "  or  "  evacuation  "  may  not  be  apt  to  describe  the  effect  prodnctd  bp 
an  instrument  devising  lands  held  under  such  a  title  to  other  persons,  because  (as  was  jtudynid 
at  the  bar)  such  an  mstnunent  should  operate  upon  tlw  absolnce  ivt  legally  in  the  pem 
eucating  it,  not  by  altering  the  special  destination,  but  by  withdrawing  from  it  alti^cikr  the 
subject  matter  of  the  settlement  If,  however,  substance  raUier  thm  technicality  is  to  be 
regarded,  the  analogy  of  revocation  mx>perly  so  called  is  not  without  a  legitimate  bearing  od  ibis 
class  of  cases.  It  is  admitted  that  if  a  special  destination  were  contained  in  a  prior  deed  (erat 
though  not  strictly  a  mortis  causd  disposition)  executed  by  the  settler  himself,  it  would  prcnil 
against  a  subsequent  disposition,  by  general  words,  of  all  the  settler's  property  in  atestamaorr 
instrument,  and  it  further  seems  to  be  the  law  of  Scotland,  (on  the  ground  that  an  hiteDDanto 
innovate  on  a  special  course  of  succession  is  not  readily  presumed,)that  when  a  reference  to"bcn 
is  found  in  the  dispositive  words  of  an  instrument  executed  by  a  settler  holding  a  parDculn 
estate  although  without  fetters  under  a  prior  deed  of  entail,  (whether  executed  by  himself  or  bjr 
any  other  person,]  it  must,  primA  facie,  be  taken.  Chat  the  heirs  intended  by  the  litter  instnmeot 
are  those  to  whom  the  estate  would  go  by  virtue  of  the  destination  in  the  earlier  deed 

The  doctrine  mentioned  by  the  minority  of  the  Judges  in  Thomsf  case  seems  to  roe  to  depod 
on  the  same  principle,  and  I  find  it  easier  to  suppose  that  this  doctrine  was  the  real  foonmtiHi 
of  the  decision  of  your  Lordships'  House  (under  the  advice  of  so  great  a  Judge  as  Lord  Haid- 
wtcke)  in  the  two  cases  of  CampAeli  and  Farqukanen,  than  to  refer  these  decisions  entiidr  to 
the  weight  of  the  extrinsic  evidence  which  was  undoubtedly  received  in  them ;  bat  whatever  nof 
be  their  true  ground  I  do  not  think  it  would  be  possible  to  reconcile  those  decisions  of  ytv 
Lordships*  House  with  a  judgment  of  reversal  in  the  present  case  ;  and  I  concur  in  the  pn^n<? 
of  the  motion  which  has  been  made  to  your  Lordships  by  my  noble  and  learned  finoid 

Lord  Chelhsporo.— My  Lords,  I  am  of  opinion  that  these  interlocutcffs  on^  to  be 
affirmed. 

Interlocutors  affirmed,  and  appeal  dismissed  with  costs. 

Appellants  Agents,  Mackenzie  and  Kermack,  W.S. ;  Loch  and  Maclaurin,  Westnuukr*-* 
Respondenfs  Agents^  H.  &  H.  Tod,  W.S. ;  Valpy  and  Chaplin,  London. 


JUNE  i6,  1873. 

Sir  William  ^ioART  Forbes,  Baronet,  Appellant,  v.  The  Hon.  C  J  R- 
Trefusis  and  Others,  Respondents. 

Succession— Entail — Heirs  Male — Heirs  whatsoever"of  the  Body — A  desttnation  m  at  mtd 
was  to  F.  and  the  heirs  male  of  his  marriage  with  S.,  and  the  heirs  male  of  thdr 
respectively,  whom  failing,  to  the  heirs  whatsoever  of  the  bodies  of  such  heirs  miale  rt^H^ 
whom  failing,  to  the  heirs  female  of  the  marriage  of  F.  and  S.,  etc. 

Held  (aflirming  judgment),  That  the  only  daughter  of  the  eldest  heir  male  af  F.  mueUimIt 
succeed  before  the  second  son  and  heir  male  of  F. 

Appeal — Limitation  of  Time — Absence  of  Appellant  abroad — A  pursuer  and  mandalory  iaw^ 
lost  their  action,  a  petition  of  appeal  was  presented  to  the  House  of  Lords  three  ytarsafterpd 
judgment,  the  pursuer  having  been  abroad  at  the  commencement  of  the  action  end  Pf 
after : 

Held,  The  a^eal  was  in  time  within  the  morning  oft  Geo.  Vi.  c.  120,  §  35. ' 

^  See  previous  reports  6  Macph.  900 ;  40  Sc.  Jur.  514.  S.  C  L.  R.  2  Sc.  Ap;  328 :  iiUacii 
H.  L.  44 ;  45  Sc.  Jut.  388. 
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This  was  an  appeal  from  the  decisicm  of  the  First  Division  as  to  the  construction  of  a  deed  of 
stail. 

In  1811  Sir  John  Stuart  made  an  entail,  by  which  he  destined  his  estate,  foiling  himself  and 
leirs  male  of  his  body,  to  Sir  William  Forbes  of  Pitsligo,  and  the  heirs  male  of  the  marriage 
ctveea  bioi  and  Dame  WiUiamina  Stuart,  and  the  heirs  male  of  their  bodies  respectively,  whom 
liling,  to  the  heirs  whatsoever  of  the  bodies  of  such  heirs  male  respectively,  whom  failing,  to 
he  heirs  female  procreated  of  the  said  marriage,  and  the  heirs  whatsoever  of  their  bodies 
e^)ectively,  whom  failing,  to  other  parties. 

Sir  John  Stuart  died  in  1821.  Sir  William  Forbes  then  succeeded  to  the  estate,  and  possessed 
I  till  1828.  He  had  three  sons  and  two  daughters.  The  eldest  son  was  Sir  John  Hepburn 
iaait  Forbes,  who  died  in  1866,  leaving  an  only  daughter,  Lady  Qinton.  The  question  was, 
iwther  Lady  Clinton  was  next  entitled  or  the  next  brother  of  her  father,  namely,  the  father  of 
be  am)eUaiit,  Sir  William  Stuart  Forbes.  The  present  action  was  raised  in  1 866  by  the  appellant 
}  iMuce  the  titles  under  which  Lady  Clinton  claimed  to  hold  the  estate,  and  Lady  Clinton 
amg  afterwards  died,  the  respondent,  her  eldest  son,  was  made  a  party  in  her  stead.  The 
jHd  Ordinary  (Jerviswoode)  decided  in  favour  of  the  appellant.  When  the  case  was  advocated 
itbe  First  Division  the  Judges  were  equally  divided  ;  but  three  Judges  of  the  Second  Division 
dng  c^ted  in  to  assist,  the  Court,  consisting  of  seven  Judges,  then  became  unanimous,  and 
erened  the  Lord  Ordinary's  judgment.    The  present  appeal  was  then  brought. 

The  Dean  of  Faculty  (Gordon),  and  Andtrson  Q.C.,  for  the  appellant.— A  preliminary 
bjection  to  this  appeal  had  been  made,  on  account  of  more  than  two  years  having  elapsed  after 
tie  date  of  the  interlocutor  before  the  petition  of  app>eal  had  been  presented.  A  mandatory  had 
een  sisted  along  with  the  pursuer,  who  had  been  all  the  time  living  abroad,  and  it  was  urged 
efore  the  Appeal  Committee,  that  such  mandatory  was  a  party,  and  that  the  interlocutor  had 
ecome  final  against  him,  and  so  the  petition  of  appeal  was  too  late.  And  the  Appeal  Committee 
Mowed  the  question  to  be  raised  at  the  bar  along  with  the  argument  on  the  merits.  TTie 
enKmdent,  however,  does  not  now  wish  to  urge  the  objection,  and  it  need  not  be  noticed. 

As  to  the  merits,  the  correct  construction  of  the  destination  is,  that,  next  after  Sir  William 
'Mbes,  the  heirs  male  of  his  body  by  his  marriage  with  the  entailer's  dau^ter  were  to  succeed, 
■d  on  their  enUre  failure,  but  only  in  that  event,  the  heirs  female  or  heirs  whatsoever  of  the 
odies  of  these  h«rs  male  were  to  succeed.  The  Court  below  proceeded  on  the  fallacy  of 
ssuntng,  that  the  entailer  meant  each  of  the  sons  of  Sir  William  Forbes  to  be  instituted  as  t^ie 
aot  of  an  independent  stirps^  and  that  the  limitation  should  have  the  same  effect  as  if  each  son 
ad  been  called  by  his  name  with  limitation  to  the  heirs  male  and  female  of  his  body.  But  the 
rords  are  not  apt  to  express  this  intention,  whereas  it  would  have  been  easy  to  express  such  an 
itention  if  that  intention  had  existed.  The  Court  below  has  ignored  the  word  "  male  "  in  the 
wds  of  inheritance  following  the  limitation  to  the  first  and  other  sons,  namely,  "  the  heirs  male 
f  their  bodies  respectively."  They  read  the  words  "  heirs  male  "  as  if  they  were  "  heirs  general." 
lo reliance  can  be  placed  on  the  use  of  the  word  "respectively,"  for  that  word  is  a  mere  expletive. 
Fthe  intention  had  been  as  the  Court  below  held,  it  would  have  been  easy  to  express  it  in  a  clear 
ad  apt  manner,  as  is  seen  in  the  cases  of  Amtruther  v.  AnsMtther,  2  Bell's  Ap.  242  ;  Howden 
.  Rockeidf  L.  R.  I  Sc.  Ap.  550 ;  ante,  p.  171 1 ;  The  words  "  whom  failing  "  were  also  erroneously 
wstnied  by  the  Court  below,  and  in  a  way  which  is  contrary  to  Lockhart  v.  Macdonaldy  {Largie 
ue^  I  Bell' s  Ap.  C.  202.  The  proper  antecedent  to  the  words  "  whom  failing  "  is  the  class  of 
eirs  male  of  the  body  called  in  the  preceding  substitution.  There  is  no  presumption  in  favour 
F  the  heir  entitled  by  legal  descent  from  the  last  heir  in  possession ;  and  a  Ac  whole  of  the  deed 
e  looked  at,  there  was  a  dear  preference  shewn  for  heirs  male.  There  are  instances  of  destin- 
cions  IQce  what  the  appellant  contends  is  the  true  meaning  of  the  present  destination,  in  Dallas's 
tyies,  623  ;  Gordon,  M.  15,386 ;  Creditors  of  CarUton,  5  Br.  Sup.  252  ;  Lackhart  v.  Gitmour. 
L  15404.;  Farquhar  v,  Farguhar,  i  D.  121 ;  Earl  of  Kintore  v.  Lord  Inveniry^  4  Macq. 
to ;  ante,  p.  1 179.  The  judgment  of  the  Court  below  was  therefore  wrong,  and  ought  to  be 
trersed- 

The  Lord  Advocate  (Young),  the  Solicitor  General  (Jessell),  and  R.  Lee,  for  the  respondents.  

he  construction  adopted  in  the  Court  below  is  the  only  one  consistent  with  the  language  used 
1  the  destination.  The  destination  divides  the  family  into  (i.)  the  heirs  male  procreated  of  the 
lairiage  and  the  heirs  male  of  their  bodies  respectively,  whom  failing,  the  heirs  whatsoever  of 
leir  bodies  respectively  ;  and  (2.)  the  heirs  female  procreated  of  the  marriage,  and  the  heirs 
faatsoever  of  their  bodies  respectively.  The  Lord  Ordinary  had  by  some  mistake  assumed  that 
ady  Glnton  claimed  under  the  destination  "  to  the  heirs  female  procreated  of  the  marriage  and 
le  heirs  whatsoever  of  their  bodies ; "  whereas  she  claimed  under  the  prior  destination  "  to  the 
BITS  whatsoever  of  the  bodies  of  such  heirs  male  respectively."  The  construction  of  the 
iONndent  is  the  only  one  which  gives  effect  to  all  the  words  of  the  destination. 

Lord  Chancellor  Selborme.— My  Lords,  in  this  case  your  Lordshics  have  the  benefit  of  a 
ery  careful  and  well  con^dered  judgment  not  only  of  the  Judges  of  the  First  Division,  but  also 
r  the  ctKuulted  Judges  who  were  caU«l  in  to  assist  them,  and  the  result  of  whose  united 
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deliberations  was  to  produce  unanimity.  The  Judges  of  the  First  Division  having  been  wiginafir 
divided  in  their  opinions,  I  need  not  say,  that  it  would  be  only  on  very  clear  and  strong  gronods, 
that  your  Lordships  would  be  disposed  to  decide  against  that  weight  and  authority,  andagms 
so  well  considered  a  judgment  of  the  Court  below.  Further,  I  may  observe,  that  the  learoed 
Lord  Ordinary,  who  came  to  a  diflerent  conclusion,  founded  it  not  wholly,  but  ctitainljr  ia  a 
considerable  degree,  on  a  view  of  the  construction  of  a  part  of  this  deed  which  was  no  Imgcr 
insisted  upon  at  the  bar,  and  therefore  it  may  be  doubted  whether,  if  the  Lord  Ordinary  had  had 
the  same  benefit  of  further  consideration  which  the  Judges  of  the  First  Division  ha<^  bis  Lordship 
might  not  have  concurred  in  their  opinion.  When  we  come  to  examine  the  deed,  the  first  thing 
which  I  think  is  clear  in  fact — it  was  hardly  resisted  by  the  Dean  of  Faculty  in  his  reply— is  diis, 
that  although  "  the  faeiis  male  procreated  of  the  marriage,"  and  in  a  latter  place  'the  fadts 
female  procreated  of  the  marriage"  between  Sir  William  Forbe5,  Bart.,  and  Dame  Wilhelmiu 
Stuart,  the  settler's  daughter,  are  words  which  might  have  extended  to  all  the  male  lioe 
descending  from  that  marriage,  and  all  the  female  line  also  descending  from  that  marriag^.mit 
appears  from  the  context  of  this  particular  deed,  that  that  is  not  truly  their  meaning,  beome 
having  spoken  of  "  the  heirs  male  procreated  of  the  marriage ' '  between  Sir  William  Forbes  and 
the  settler's  daughter,  the  deed  goes  on  with  the  words  "and  the  heirs  male  of  their  bodies 
respectively" — plainly,  therefore,  speaking  of  the  first  heirs  male  procreated  as  the  authontf  a 
stirps  or  line  from  whom  other  heirs  male  were  to  descend  and  to  take  by  inheritance.  T^)? 
itself,  I  think,  unless  there  were  other  difficulties  in  the  context  which  do  not  occur  herti  raid 
be  a  sufficient  reason  for  taking  "heirs  male"  to  signify  sons,  and  to  be  aword  desaqimtf 
the  persons  who  are  to  be  the  heads  of  several  stirps,  and  the  heirs  female  in  Uke  manner  n  be 
daughters.  And  I  would  observe,  that  although  the  words  "procreated  of  the 
tiro  persons  named  are  words  that  would  not  necessarily  exclude  the  uherior  d^ceoi  of  a 
remoter  issue  from  them,  yet  in  their  strict  and  accurate  significatim  they  are  certainly  wn 
appropriate  to  issue  of  the  first  generation  than  to  any  afterwards  who  are  truly  and  littnUr 
procreated  of  other  persons,  though  their  immediate  parents  may  be  traced  back  to  the  pecou 
named. 

Having  arrived  at  that  construction  of  those  words,  one  material  step  has  been  made  towards 
the  rest  of  the  conitruction,  because  we  have  thereby  ascertained,  thkt  this  testator  iotei^ 
several  of  the  stirps  to  take  one  after  another  in  the  order  of  primogeniture  and  not  a  5ii^ttip> 
to  take  according  to  the  ordinary  rules  of  simple  descent. 

I  cannot  help  observing,  that  that  construction  is  further  illustrated  by  a  comfarisoo  of  diis 
portion  of  the  deed  with  thiise  parts  which  follow  it,  because,  when  the  testator  intended  a  sisqife 
destination  to  the  heirs  male  or  the  body  of  a  particular  person,  he  knew  how  to  eipress  tt,  fa 
he  goes  on  to  say,  "whom  failing,  to  John  Hepburn  Belsches,  Esq.,  Invermay,  and  the  bdn 
male  of  the  body  of  the  said  Sir  William  Forbes,  Bart.,  in  any  subsequent  marriage,  •Jws 
failing,  to  Sir  George  Abercromby,  and  the  heirs  male  of  his  body,  whom  failing  to  the  hdn 
whatsoever  of  the  body  of  the  said  John  Hepburn  Belsches,"  in  every  case  expressing  bimsdf  i>> 
the  manner  in  which,  if  the  argument  for  the  appellant  were  »)und,  ha  might  have  been  expected 
to  express  himself  in  the  first  part  of  the  deed,  for  in  truth  the  argument  of  the  appelant  ts,^ 
all  this  amounts  in  the  result  to  neither  more  nor  less  than  what  would  have  been  tbeeftd" 
the  deed  if  the  testator  had  simply  said,  failing  the  heirs  male  of  his  own  bod^,  to  Sic  Wifitft 
Forbes,  Bart.,  of  Pitsligo,  and  the  heirs  male  of  his  body  by  his  marriage  widi  my  dai^hWi 
whom  failing,  to  the  heirs  female  of  the  said  Sir  William  Forbes  by  the  same  muriage.  For 
that,  of  course,  it  would  have  been  quite  unnecessary  to  have  used  the  wry  qiedal  laogoap 
which  this  testator  has  used,  dividing  the  stirps  instead  of  vesting  them  in  on^  ttsiDgthe*v<l 
"  respectively,"  and  contrasting  the  language  of  this  part  of  the  deetl,  in  the  manner  inihi^k 
has  contrasted  it,  with  the  parts  which  follow. 

Now  it  is  certainly  a  sound  principle,  that  when  you  find  words  used,  you  should  suppose tbem 
to  be  used  for  a  purpose  rather  than  without  a  purpose,  and  I  think,  therefore,  that  if  «» 
place  a  reasonable  construction  upon  the  words  which  occur  here,  and  whidi  are  reodtftd 
superfluous  by  the  appellant's  argument,  we  ought  to  do  so.  The  appellant's  argument mdm 
very  much  upon  what  was  said  to  oe  the  proper  or  technical  force  of  the  words  "whombilBft 
which  it  was  said  were  words  intended,  after  the  exhaustion  of  one  limitati<m  or  a  seaajt 
limitations,  to  introduce  another.  To  that  proposition  I  see  no  reason  whatever  for  takinfV 
slightest  exception,  but  it  is  in  truth  a  mistake  to  suppose,  that  it  is  a  propositioo  iaanr*^ 
inconsistent  with  the  judgment  of  the  Court  below.   The  same  effect,  neimr  more  nw  less,  u 

?iven  by  the  argument  on  both  sides  to  these  words  "  whom  failing.'*  Both  agree  that  o&uc 
ailure  of  the  one  line  they  are  meant  to  be  introductory  of  another.  The  question  is  tkAU^ 
the  effect  of  the  word  "failing,"  but  as  to  the  effect  of  the  word  "whom."  What  is  the  anieceW 
to  which  the  word  i»  hom  is  relative.  The  Ijxrgie  cast  has  'no  tendency  whatever  to  ti"*** 
least  light  upon  that  which  is  the  only  question  in  this  case,  because  it  is  admitted  bytheres^' 
ents  in  this  case,  that  the  destination  "to  the  heirs  whatsoever  of  the  bodies  t/i  suchbeirs^ 
respectively"  is  not  to  take  effect  until  the  failure  of  the  heirs  male  of  the  bodies  pRvuB? 
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Dcntioaed.  The  question  is,  what  is  the  trae  antecedent  of  the  relative  word  "whom  "  P  Now 
[  cannot  help  thinking,  that  the  Court  below  had  sound  reason  for  answering  that  question  as 
hey  have  answered  it  in  this  way ;  that  "  the  heirs  male  of  their  bodies  respectively"  is  the 
mtecedent,  not  '*  the  heirs  male  procreated  of  the  marriage  between  "  the  settler's  daughter  and 
Sir  William  Forbes  and  their  descendants,  but  those  persons  "respectively." 
Having  arrived  at  that,  I  cannot  but  think,  that  the  effect  of  the  word  "respectively"  introducing 
he  gift  OTCF,  which  commences  with  the  words  "whom  failing,"  and  recurring  at  the  end  of  that 
pft  over  to  the  "  heirs  whatsoever  of  the  bodies  of  such  heirs  male  respectively,"  such  heirs  male 
jemg  there  clearly  such  sons,  is  to  import  the  force  of  that  word  "respectively  "  into  the  entire 
entente,  and  that  is  not  really  distinguishable  in  sense  from  what  it  would  have  been  if,  as  it  was 
itf  to  the  counsel  in  the  course  of  the  argument,  it  had  been  "whom  respectively  failing,"  or 
'whom  Ruling  respectively,"  the  eSect  of  it  being,  that  the  heirs  of  the  bodies  of  each  stirps  are 
0  succeed  in  this  manner — the  heirs  n^e  of  that  stirps  first,  the  heirs  female  of  that  stirps  after- 
lards,  but  both  the  heirs  male  and  the  heirs  female  of  that  stirps  succeeding  next  respectively 

0  the  parent  towards  whom  they  stand  in  relation  of  heir,  and  are  meant  to  stand  in  the  relation 
if  successor.  That  word  "respectively"  is,  in  its  natural  and  proper  sense,  and  with  the  force 
ibich  it  constantly  has  in  these  legal  instruments,  a  word  at  once  of  distribution  and  connexion. 

1  distributes  when  a  series  of  persons  are  intended  to  take,  or  to  take  in  a  certain  order  or 
numer,  and  it  is  a  word  of  connexion,  because  it  brings  together  by  reference  the  heir  to  the 
tncestor,  the  issue  or  the  child  to  the  parent.  So  understood  here,  it  seems  to  be  only  a  short 
erm  for  expressing  a  series  of  limitations,  in  each  of  which,  as  I  understand  it,  and  as  the  Court 
ieb«  has  understood  it,  the  whole  issue  of  each  stirps  is  to  be  exhausted  before  you  go  on  .to 
he  subsequent  limitations  in  this  deed,  the  male  issue,  however,  being  always  preferred  to  the 
iemale. 

Now  I  do  not  know  that  we  really  need  more  to  support  this  construction  than  the  reasons  which 
I  hare  offered  to  your  Lord^ps,  and  which  in  truth  are  more  fully  and  more  ably  expressed  in  the 
ndgments  in  the  Coort  below,  particularly  the  judgments  of  Lord  Curriehill  and  Lord  Benholme. 
Sat  I  cannot  hdp  saying^  that  although  I  think  it  was  quite  r%ht  of  the  learned  counsel  for  the 
mpondents  not  to  lay  their  main  stress  upon  subordinate  clauses  in  the  deed,  which  after  all 
tssut  rather  by  way  of  illustration  than  by  direct  construction,  yet  I  cannot  but  think,  that  the 
absequent  clause  as  to  the  rule  which  is  to  apply  upon  the  succes«on  of  daughters  is  very  much 
nore  consistent  with  the  construction  placed  upon  this  instrument  by  the  Court  below,  ^an  with 
ftat  contended  for  by  the  appellant  Your  Lordships  will  observe,  that  the  effect  of  the  appellant's 
nastruction  is  to  reduce  this  to  the  simple  elements  which  I  mentioned  at  the  outset,  the  single 
Kirps  of  Sir  William  Forbes,  or  rather  the  testator' s  daughter  as  the  wife  of  Sir  William  ForlKS, 
here  being  a  preference  of  the  male  issue  descending  from  that  stirps  over  the  female,  but  subject 
10  that  preference,  a  simple  gift  first  to  the  male  issue  of  that  stirps  and  then  to  the  female.  On 
he  other  hand,  the  construction  which  the  Court  below  has  adopted,  and  which  I  think  is  hardly 
xnrcontested  as  far  as  the  division  of  the  stirps  is  concerned,  (I  mean  as  far  as  the  construction 
if  the  words  "heirs  male  procreated"  and  "heirs  female  procreated"  are  concerned,)  makes 
leveral  stirps  each  to  take  successively  the  one  after  the  other. 

Now,  with  which  of  these  two  schemes  of  the  will  is  this  declaratory  clause  more  consistent  ? 
IToor  Lordships  will  see,  that  the  declaratory  clause  contemplates  the  rule  to  be  followed  for  female 
oncession,  the  succession  of  daughters,  always  so  often  as  the  succession  through  the  whole  course 
hereof  shall  devolve  upon  daughters,  that  rule  being,  that  the  daughters  shall  take  with  reference 
lo  the  latest  taker,  I  mean  with  reference  to  the  last  state  of  possession  by  the  heir  from  whom 
hat  daughter  tates— that,  for  instance,  if  there  should  be  a  daughter  of  the  last  taker  in  the  male 
ine,  that  daughter  should  succeed  before  the  daughter  of  any  former  taker  in  the  male  line.  I 
iaak  that  that  rule,  fairly  understood,  will  also  give  a  clue  to  the  mode  of  succession  if  that 
laagh tar's  line  were  exhausted,  or  if  the  last  taker  in  the  male  line  died  without  any  issue  at  all. 
rhen  you  are  still  to  look  to  the  last  previous  possessor,  and  the  female  taker  is  to  take  in  order 
if  possession  reversed,  that  is,  that  the  heir  representative  of  the  family  in  the  preferred  male 
ine  transmits  to  bis  own  daughter  as  his  successor,  and  if  that  line  fails,  you  then  go  back  to  the 
Hxt  preceding  male  heir  in  the  preferred  male  line,  and  his  daughter  will  take  in  preference  to 
uy  f^mer  ones.  That  is  a  mode  of  succession  at  least  more  consistent  with  the  division  of  the 
rhde  into  stirps,  and  the  succession  of  the  females  of  each  stirps  after  the  failure  of  the  males  of 
diat  stirps,  than  the  notion,  that  all  the  males  of  a  single  stirps  are  to  be  completely  exhausted, 
Ud  then  all  the  females  are  to  come  in. 

However,  I  agree  entirely  with  what  was  said,  that  after  all,  from  these  subsidiary  clauses, 
Sostration  rather  than  proof  is  to  be  derived.  All  that  I  venture  to  say  is,  that,  taken  in  the 
ianner  in  which  they  have  been  taken  by  the  Court  below,  the  result  is  something  consistent 
vith  the  ordinary  scheme  of  a  family  settlement  in  strict  entail,  where  you  have  a  division  like 
this  into  a  cotain  number  of  stirps,  and  being  so,  1  think  that  the  opposite  view  is  very  much 
less  consistent  with  the  wdinary  scheme  of  wiU.  Therefore  I  think  the  antecedent  probability 
coocurs  with  the  conchision  at  which  I  arrived  from  the  words  themselves,  and  particularly 
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from  the  gorerning  word  "respectively"  as  found  in  the  eiriier  part  of  the  instnunent  Onthe 
whole,  I  advise  and  move  your  Lordships  to  affirm  these  interlocutors,  and  to  dismiss  this  appeal, 
with  costs. 

Lord  Chelmsford. — My  Lords,  I  must  confess  that  I  have  felt  considerable  doubt  in  the 
course  of  the  argument  as  to  the  proper  construction  of  this  deed  of  entail  of  iSn.norcan  1  ay 
that  that  doubt  has  been  entirely  removed  ;  but  considering,  that  we  have  here  the  unaoinniB 
judgment  of  seven  learned  Judges  in  the  Court  of  Session,  which  judgment  is  concurred  in  byibe 
opinion  of  my  two  noble  and  learned  friends,  I  feel  that  my  doubt  is  unfounded^  or  at  all  evou, 
that  it  oi^ht  to  yield  to  such  high  authority.  I  therefore  agree  that  these  interlocnton  shoald 
be  affirmed. 

Lord  Colonsay. — My  Lords,  I  concur  entirely  in  the  opinion  which  has  been  expressed  bf 
my  noble  and  learned  friend  on  the  woolsack.  The  case  is  a  very  simple  one,  and  cannot  be 
illustrated  by  more  statement  than  has  been  ^ven  by  him,  and  by  two  at  least  of  the  lonied 
Judges  in  the  Court  below.  1 1  appears  to  me,  that  the  clause  of  the  deed  of  entail  makes  eadi  of 
the  sons  of  the  marriage  a  stirps,  and  that  it  says  with  regard  to  those  sons  respectively,  ibt  ii^ 
as  to  such  stirps,  that  the  descent  shall  be  to  the  heir  male  of  his  body,  whom  failing,  to  tk  bin 
whatsoever  of  the  body  of  such  sons.  That  seems  to  me  to  decide  the  whole  case.  I  think  diat 
is  the  natural  reading  of  the  words.  I  think  it  is  consistent  with  the  ordinary  course  of  desctK  in 
such  cases,  and  on  the  whole  reconciles  the  subsequent  clause  better  than  if  we  took  tbeoppoaie 
construction.    I  have  nothing  more  to  add. 

Dean  of  Faculty. — My  Lords,  perhaps  you  will  allow  me  to  make  an  observation  with  refoea« 
to  the  costs.  I  shall  not  say  anything  of  course  as  to  the  costs  of  the  principal  appeal ;  bm  tboe 
was  an  objection  taken  to  the  competency  of  the  petition  of  appeal  presented  by  my  clients,  ao 
the  ground  that  their  application  was  too  late.  The  same  proceeding  took  place  in  this  How 
in  the  case  of  Kerr  v.  Keith  on  the  lothof  June  1842,  i  Bell's  Ap.  425;  and  there  tbe  b« 
adjournment  of  the  objection  from  the  Appeal  Committee  to  the  H  ouse  took  place  as  in  this  ckc. 
The  point  was  argued  out  on  either  side,  and  theiesnlt  was,  that,  while  the  judgment  was  affinnri 
with  costs,  your  Lordships'  House  made  the  following  order  with  regard  to  the  objecrioo  rotht 
competency  of  the  appeal,  and  the  costs  of  it :  "And  it  is  also  fivther  (n^ered,  that  the  said 
petition  to  dismiss  the  original  appeal  as  incompetent  be,  and  is  hereby  refiised."  Thai,  I 
presume,  unless  your  Lordships  hold,  that  the  objection  was  withdrawn  at  the  bar  in  this  tas^ 
would  require  to  be  repeated  here,  "and  that  the  said  respondent  William  Keith"  (that  was rbe 
party  who  took  the  objections  to  the  competency  of  the  appeal)  "  do  pay  or  cause  to  be  paid  » 
the  said  appellant  in  the  said  original  appeal,  the  cost  incurred  in  respect  of  the  case  and  pro- 
ceedings in  this  House  arising  out  of  the  said  petition,  the  amount  thereof  to  be  certified  ijy  ibe 
Clerk  assistant."  Now  the  only  difference  between  that  case  and  the  present  is  this,  that  in  (ba 
case  the  validity  of  the  objection  was  argued  at  the  bar  of  the  House,  whereas,  m  the  pRMrt 
case,  it  was  not  argued.    1  do  not  know  that  that  makes  much  differeoce. 

Lord  Chelmsford. — It  rather  makes  it  stronger  in  your  favour. 

Dean  of  Faculty. — Yes  ;  I  think  so,  because  it  implies  that  it  was  scarcely  an  arguable  poiit 
We  have  been  put  to  some  expense  in  consequence  of  this  objection  being  taken,  and  thej^ 
cedent  in  the  case  of  Kerr  v.  Keith  shews  the  way  in  which  your  Lordships*  House  has  diqiow 
of  a  similar  objecticm  before. 

Lord  Chelmsford.— I  think,  my  Lords,  that  the  appellant  ought  to  have  the  costs  of* 
opposition  to  his  appeal  on  the  point  of  competency.  Your  Lordships  may  recollect,  tbaiw 
Lord  Advocate,  being  pressed  by  my  noble  and  learned  fiiend  on  the  woolsack,  said  tiai  bejw 
not  mean  to  insist  upon  the  objection.  This  is  a  stronger  case,  as  it  appears  to  me,  than  wt 
cited  by  the  Dean  of  Faculty. 

Lord  Advocate.— Vfix\\A.^%  I  might  be  permitted  to  say,  as  we'are  the  respondents  i^wo^ 
application,  that  I  should  not,  after  the  motion  which  has  just  been  made,  or  the  o|HDion  nia 
has  just  been  expressed  by  the  noble  and  learned  Lord,  say  a  w«rd  upon  the  substance  tie 
question  of  our  being  subjected  to  these  costs,  but  I  presume  the  costs  will  only  be  the  coss* 
the  answer  to  the  petition.  The  circumstances  in  this  case  were  these.  I  can  state  them  in  1 
sentence  of  six  words. 

Lord  Chelmsford. — Your  objection  before  the  Appeal  Committee  was  that  tbe  aK*""" 

not  in  time. 

Lord  Advocate. — Yes,  the  appeal  was  not  in  time. 

Lord  Chelmsford.— I  think  the  appellant  ought  to  have  all  the  coste  occanoned  brr* 
opposition  on  that  point  . 

Lord  Advocate. — That  would  be  merely  the  attendance  of  the  agent  The  appeal  wis  pn*** 
after  a  lapse  of  close  upon  five  years,  and  it  was  presented  by  a  party  who  is  in  precisely  Ibesv 
position  now  as  he  was  throughout  in  the  Court  of  Session.  A  petition  against  the  ^P^*^ 
of  the  appeal  was  presented,  and  an  agent  appeared  before  the  Appeal  Committee  to  vMO^ 
was  remitted,  and  the  Appeal  Committee  reserved  the  question  for  the  consideraiioo  a  t* 
Hotise, 
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Lord  Cheuisford. — ^Tfae  costs  vill  be  taxed  the  taxing  officer  of  this  House ;  therefore 
w  need  not  enter  into  any  discussi<m  upon  that  point.  The  apjiellant  will  get  the  proper  costs, 
hat  is  to  say,  the  costs  arising  from  the  opposition  to  the  competency  of  the  appeal  whatever 
hey  may  be.   We  cannot  decide  what  they  ought  to  be. 

Lord  AdmcaU. — Of  course  not  I  only  wanted  to  direct  your  Lordships*  altention  to  the  fact, 
hat  it  was  merely  the  costs  occaaoned  to  the  appellant  by  this  objection  to  the  competency  of 
be  appeal. 

Lord  Chelhsford. — I  think  the  House  ought  not  to  hear  any  discussion  about  what  the  costs 
bould  be. 

Lord  Chancellor.— I  think  it  would  be  best  to  put  it  in  this  gaieral  way  :  The  costs  which 
rose  out  of  the  petition  presented  to  the  Appeal  Committee  against  the  competency  of  this 
ppeal. 

Dean  of  Faculty. — The  question  was  reserved  to  be  argued  at  the  bar  of  your  Lordships'  House ; 
ad  you  will  find  statements  relating  to  it  in  the  cases  submitted  to  your  Lordships  ;  so  that  the 
■eparation  of  the  cases  involved  dealing  with  the  question  of  the  competency  of  the  appeal. 

Lord  Chancellor.— I  think,  my  Lords,  it  would  be  much  better  to  use  words  whidi  do  not 
Bticipate  the  function  of  the  taxation  of  costs,  but  which  express  the  principle  upon  which  the 
iouse  proceeds,  and  with  that  view  I  propose  to  your  Lordships  these  words  "The  costs 
ccasi<med  by  the  presentadon  of  a  petition  against  tbe  competency  of  the  appeaL" 

'nterlocutors  affirtrudy  and  a^eal  dismissed  with  costs— the  respondents  to  Pay  the  costs  occasioned 
by  the  presentation  of  the  petition  against  the  con^iency  of  the  appeal. 

ApptlUmfs  Agents,  Adam  and  Sang,  W.S. ;  William  Robertson^  Westminster.— ^«j;^m<i!m/y 
^«Mlr,  Mackenzie  aod  Kennack^  W.S. ;  Loch  and  Madaurin,  Westminster. 


JULY  10,  1873. 

Krs.  Campbell  Paterson,  Appdlantj  v.  Rev.  John  Macleod,  D.D.,  of 
Morvem,  Respondent. 

Wods — Valuation — Presumption — Identity  of  Lands — Prescription — The  plea  of  positive  pre- 
Kription  is  inapplicable  to  a  claim  to  the  benefit  of  a  valuation  of  teind,  this  being  neither  the 
kind  of  title  nor  the  kind  of  possession  which  the  Statute  requires. 

i  defence  of  allegal  valuation  of  teind  having  failed  fsr  want  of  idenHfying  the  lands  in 
respect  of  which  the  teind  was  valued: 
SSLD  (affirming  jodgmentX  That  no  plea  of  negedtae  prescr^tion  is  admissiMe.^ 

This  was  an  appeal  from  a  decision  of  the  Teind  Court,  involving  the  question,  whether  teinds 
if  the  lands  of  Knock  and  others  in  the  parish  of  Morvem,  belonging  to  the  appellant,  Mrs. 
3ainpbdl  Paterson,  were  or  were  not  valued.  The  respondent,  Dr.  Macleod,  the  parish  minister, 
lad  raised  an  action  of  augmentation  of  stipend.  The  Court  of  Teinds  modifleo  a  stipend,  but 
tmittal  to  the  Lord  Ordinary  to  inquire,  whether  there  existed  a  fimd  for  the  purpose  of 
wgmentation.  Thereafter  the  Lord  Ordinary  allowed  the  minister  to  lodge  a  condescendence  as  to 
be  teinds  of  the  parish,  and  the  heritors  to  lodge  answers.  The  minister  alleged,  that  the  teinds 
"f  the  lands  of  lOiock  were  unvalued.  In  answer,  Mrs.  Paterson,  the  proprietrix,  set  forth,  that 
icr  lands  of  Knock  were  valued,  and  produced  a  decree  of  approbation  and  valuation  obtained 
a  1786  in  the  Court  of  Teinds.  This  decree  ratified  a  valuation  of  the  sub-commissioners  of  the 
Presbytery  of  Argyle  in  1629,  an  old  copy  of  which  was  also  produced.  In  the  valuation  of  1629 
» tneotion  occunwl  of  the  lands  of  Knock,  but  the  appellant  contended,  that  they  were  included 
nder  other  names,  and  the  name  of  Knock  ocoured  in  the  decree  of  1786  as  the  modem  name 
'  certain  lands  mentioned  in  the  older  valuation.  The  appellant  contended,  that  the  decree  of 
■786  was  now  conclusive,  and  was  fortified  by  prescription,  both  positive  and  negative,  and  that 
be  sub-valuation  included  the  whde  lands  or  the  parish,  and  had  been  so  treated  in  a  process 
)f  ai^aientation  in  1804.  It  was  contended,  that  the  minister  of  the  parish  at  the  date  last 
ttntumed  had  an  interest  to  shew  in  that  process,  that  the  teinds  of  l6iock  were  unvalued,  and 
^ut,  as  be  did  not  do  so,  the  negative  prescription  was  running  against  him  since  that  date. 


'  Sec  previous  reports  7  Macph.  614 :  41  Sc.  Jur.  325,  435,  618 ;  43  Sc.  Jur.  245.  S,  C  ii 
Uacph.  H.  L.  62  :  45  Sc.  Jur.  461. 

II.  6  Q 
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The  Lord  Ordinary  held,  that  the  tehidsof  the  lands  of  Knock  had  been  valued  in  1619,  and 
that  such  valuation  was  ap[»oved  in  1786,  but  the  Inner  House  recalled  this  interbcirtior,  and 
that  the  teinds  of  Knock  had  not  been  included  in  the  old  valuations. 

The  Dean  of  Faculty  (Gordon),  Pearson  Q.C,  and  G.  WebsUr^  for  the  ajqi^ant,  corttnded, 
that— (i.)  It  was  rasjutUcata  that  the  teinds  of  Knock  and  Gnalachelish  were  vahei  (2)  Tliat 
independently  of  the  decree  of  approbation  and  valuation  in  1786^  being  in  itself  well  founded  at 
the  time  it  was  pronounced,  it  was  not  now  competent  to  impugn  or  <^  in  question  its  vafii^ 
or  efScacy.  As  to  the  positive  prescription — Ersk.  iii.  7,  3 ;  Minister  of  North  Leitk,  M.  10,890; 
Mure  V.  Dunlop,  M.  10,820 ;  Gordon  v.  Kennedy,  M.  10,825  ;  Solicitor  of  Tei/ids  v.  B»d^ 
Hume,  455  ;  Lord Lynedoch  v.  ListoHy  14  S.  374.  As  to  negative  prescription— Stair, ii.  11,9; 
Ersk.  iiL  7, 8  ;  Macintyre  v.  Maclean,  Shaw's  Teind  Cases,  160  ;  Fife  Trusteesv.  CoMoussteim 
of  Woods  and  Forests,  11  D.  889  ;  Dundee  Harbour  Trs.  v.  Dougall,  i  Macq.  317; 
14  ;  Kinloch  v.  Bell,  5  Macph.  360  ;  Lord  Advocate  v.  fohnston,  5  Macph.  414.  (3.)  It  vas 
incompetent  for  the  Court  of  Teinds  to  review,  alter,  or  refuse  to  give  effect  to  the  fir^^and 
decemitures  contained  in  the  decree  of  approbation  and  valuation  obtained  by  the  pn^mtcniB 
I786>  or  to  cut  down  or  nullify  these  by  referring  to  alleged  titles  of  the  lands  or  anrctfcer 
extraneous  evidence.  (4)  If  the  interlocutors  appealed  against  were  carried  into  efiecttbeR 
would  not  only  be  a  double  allocation  <A  stipend  on  the  teinds  of  the  lands  belong  u  the 
appellant,  but  an  encroachment  on  the  stock.  (5.)  Though  it  were  hddcompetenttom^Ae 
decree  of  approbation  and  valuation  without  a  reduction  being  raised  by  the  respondent,  that 
were  no  grounds  for  holding,  that  the  teinds  of  the  lands  of  Knock  were  not  valued  by  die  sib- 
commissioners  in  1629,  or  that  their  report  was  not  duly  ^proved  of  and  the  tein^of  to 
lands  effectually  valued  by  the  Lords  Commissioners  in  Thomson  v.  OJicers  ^ ^Kib^lf. 

10,687 ;  Macneill  v.  Camhbelltown,  5  Paton,  244 ;  Smythe  v.  Liston,  15  S.  216. 

The  Lord  Advocate  (Young),  and  R.  Crauford,  for  the  respondent,  contended— That  it « 
proved,  that  the  lands  of  Knock  were  not  valued  by  the  sub-commissioners  in  1629.  TbedeoK 
of  1786  did  no  more  than  ratify  and  approve  the  sub-valuation  so  far  as  it  concemeci  die 
pursuers'  lands  libelled.  The  plea  of  the  positive  prescription  was  unfounded,  for  a  valiiatim  rf 
teinds  is  not  a  title  of  property  or  possession  of  a  heritable  subject,  and  because  the  ai^tUn 
and  her  predecessors  Sad  no  possession  of  the  teinds  as  owners,  and  adverse  to  others,  asreqinred 
by  the  Act  1617,  c.  12  ;  E.  Panmure  v.  Parishioners,  M.  10,760  ;  Macintyre  v.  Maclm, 
March  1828,  F.  C.  The  plea  of  the  negative  prescription  was  unfounded,  for  the  decree  of  1786 
did  not  purport  to  value  the  lands  in  question — Elrsk.  iil  7, 9.  If  it  can  be  read  as  a  vahutic^ 
that  is  an  intrinsic  nullity  appearing  ex  facie  of  the  'decree,  and  not  protected  by  the  n^atre 


Lord  Colonsay. — My  Lords,  the  question  to  be  decided  under  this  appeal  is,  vfaetber 
teinds  of  certain  lands  now  belonging  to  the  appellant  and  described  in  her  titles  as,  "Anud 
Whole  the  sixteen  shilling  and  eis^t  penny  land  of  old  extent  of  Knock,  and  the  sixteoi  shtDog 
land  of  old  extent  of  CiUlichelisE  acquired  from  Allan  Maclean  of  Knock,"  are  to  be  hdd  as 
having  been  included  in  the  valuation  made  by  the  sub-commissioners  in  1629  and  apprctona 
of  their  report  in  1785  and  1786,  That  question  has  arisen  in  a  process  of  angmeoiatnv 
modification,  and  locality  raised  by  the  minister  of  the  parish  of  Morvem  against  the  beriun  a 
that  parish,  of  whom  the  appellant  is  one. 

It  is  not  disputed,  that  the  teinds  of  all  lands  comprehended  in  the  report,  andapprobatiitt 
thereof,  have  been  exhausted  long  ago.  But  it  was  maintained  by  the  minister,  th^  coiaai 
subjects  which  appear  in  the  titles  of  the  heritors  are  not  mentioned  in  the  report  of  the  sub^n- 
missioners,  or  comprehended  in  their  valuation.  On  the  other  hand,  the  heritors  maintained,  mat 
the  subjects  referred  to,  whatever  may  be  the  names  by  which  they  have  at  any  time  been  knOTi>i 
were  valued  along  with  the  wht^  lands  belonging  to  their  predecessors  under  the  names  ffnt 
in  the  report  of  the  sub-commissioners, 

The  subjects  condescended  on  by  the  minister  as  being  unvalued,  were  twelve  In  onmber,  uo 
belonged  to  four  heritors.  The  Lord  Ordinary  decided,  that  all  these  subjects  must  be  beldtfl 
have  been  included  in  the  valuation  of  the  sub-commissioners  in  1629,  approved  of  by  thcTeim 
Court  in  1785  and  17S6.  He  also  found  that  certain  objections  stated  by  the  mimster  totu 
decreet  of  approbation  in  1786  were  excluded  by  the  ne^tivc  prescription. 

Against  that  judgment  the  minister  presented  a  reclaiming  note  to  the  Second  Division  ffl  ue 
Court.  There  the  heritors  made  a  stand  on  a  plea  o( positive  prescription,  which  had  been  staw 
by  them  on  the  record,  and  which  had  not  been  specifically  dealt  with  by  the  Lord  OrdinaiJ- 
The  Second  Division  directed,  that  the  question  whether  Ae  plea  of  positive  prescription^ 
applicable  to  the  case,  should  be  argued  before  themselves  and  three  of  the  Juoges  of  the  ros 
Division.  The  question  having  been  argued  before  seven  Judges,  the  plea  vasrepeDedDT* 
majority  of  six  judges  to  one, ...^ju 

That  point  having  been  disposed  of,  the  Senmd  Division,  after  some  further  procedure,  newV 


prescription. 
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be  ioterlocutor  of  the  Lord  Ordinary  as  to  the  lands  now  in  question,  but  concurred  with  the 
uud  Ordinary's  findine,  that  all  the  other  lands  condescended  on  by  the  minister  as  being  un- 
alucd  must  be  held  to  nave  been  included  in  the  valuation  of  1629,  and  the  apfvobations  thereof 
1 1785  and  1786. 

Wbai  an  heritor  pleads,  that  the  teinds  of  his  lands  are  valued,  it  is  incumbent  on  him  to  shew, 
hat  they  have  been  valued  by  competent  ailthority.  A  valuation  by  sub-commissioners,  when 
bijr  approved  of  by  the  Court  of  Teinds,  is  sufficient  But  in  many  cases  it  happens,  that  there 
I  difficulty  in  identifying  some  of  the  lands  of  the  heritors  with  any  of  those  named  in  the  valuation 
B  which  he  founds.  The  reasons  are  obvious.  Take,  for  example,  the  present  case.  More 
ban  200  years  had  elapsed  from  1629  till  the  present  question  arose.  In  the  interval  all  the 
roperties  have  changed  hands ;  most  of  them  have  been  subdivided  and  separated,  and  formed 
Mo  new  groups  and  new  desig^tions.  Old  names  not  altogether  abandoned  have  undergone 
Nange  of  sound  in  curonunciation,  and  change  of  orthography  in  transcription,  so  as  to  be  not 
isily  recc^nized.  Some  names  may  have  passed  away  entirely,  and  some  subjects  that  were 
oated  as  nameless  pertinents  may  have  come  into  prominence  under  separate  names,  and  so  it 
^fpens,  that  of  twelve  subjects  which  the  minister  condescended  on  as  being  unvalued,  ten  were 
fer  much  research  and  discussion,  and  having  regard  to  the  circumstances  of  the  case,  held  to 
ive  been  included  in  the  valuation  either  separately  or  in  columns  with  others. 
The  fjuestion  therefore  comes  to  be,  whether  the  appellant  has  been  able  to  shew  with  reason- 
ble  certainty,  that  the  lands  described  in  her  titles  in  the  terms  I  have  quoted  were  included  in 
Evaluation  of  1629,  although  Knock"  is  not  therein  named,  and  notwithstanding  the  evidence 
died  on  by  the  minister  as  excluding  any  evidence  that  they  were  valued. 
The  position  taken  by  the  appellant  in  the  record  is,  that  die  lands  in  question,  and  which  are 
escribed  tn  her  titles  in  the  terms  1  have  already  quoted,  belonged  in  1629  to  Murdoch 
bkileane  of  Lochbowte,  and  were  comprehended  in  his  lands  there  valued,  and  which  are  thus 
bathed  in  the  valuation  :  "  The  iMids  of  Ardneis,  Achabeig,  Coivlecheylis,  Auchaforsoy, 
Iduagawen,  Unybeig,  Darriness,  Corwan,  and  Cliverlead,  wiih  the  pertinents^'  The  appellant 
Mintains,  that  the  lands  in  question  are  there  comprehended  tmder  "  Cowtecheylia  and 
miuoits. 

The  minister,  on  the  other  hand,  alleges,  that  in  1629  the  lands  in  question  belonged  to  Angus 
PLean,  parson  <A  Morvem,  not  to  Murdoch  Makfleane  of  Lochbowie,  and  were  not  valued, 
(kfe  is  denied  by  the  appellant  The  minister  further  alleges,  that  in  162^  Knock  and 
Snlachaolis  were  as  now  "  incoiporated  with  each  other."  The  appellant  admits,  that  Knock  and 
Ihalachaolis  "  have  always  been  incorporated  with  each  other."  But  this  agreement  in  words  is 
at  an  agreement  in  meaning.  The  minister  means,  that  the  Knock  which  belonged  to  the 
•rson  of  Morvem  had  incorporated  with  it  a  Gualachaolis,  though  not  named.  The  appellant 
Kans,  that  the  Cowlecheylis  or  Gualachaolis  which  belonged  to  Lochbowie  had  incorporated 
lUi  U  a  Knock  though  not  named.  I  therefore  do  not  think  that  anything  can  be  rested  on  this 
obal  concurrence. 

But  the  minister  founds  upon  a  series  of  title  deeds  as  shewing,  that  in  1620  the  lands  of 
bode  did  belong  to  the  parson  of  Morvem,  and  after  tracing  them  down  to  1706,  when  they 
KTe  conveyed  by  Allan  M'Lean  of  Knock  to  Allan  Cameron  of  Glendessary  without  ever 
•ring  belonged  to  Lochbowie  or  any  person  deriving  from  him,  he  also  founds  upon  another 
Bies  of  title  deeds  as  tracing  Lochbowie's  lands  down  through  a  totally  different  course  of 
HDKnissioD  till  1698  when  they  were  acquired  by  the  said  Allan  Cameron  of  Glendessary  from 
AeUKtwie!: — thus  shewing,  as  he  contends,  diat  the  Knock,  which  belonged  to  the  panon  of 
totvern,  could  not  have  been  comprehended  in  the  valuation  of  Lochbowiers  lands  as  uleged  by 
he  appellants.  I  shall  as  briefly  as  possible  trace  these  two  chains  of  transmission  in  order  to 
ee  how  far  they  bear  out  the  contention  of  the  minister.  In  doing  so  I  shall  take  them 
cpurately,  and  in  each  case  follow  the  chronological  order  of  the  transmission.  {After  tracing 
w  history  of  the  lands,  his  Zortishifi  continued) — If  then  the  title  deeds  as  prmted  by  the  parties 
le  to  be  relied  on,  there  was  a  sixteen  shilling  or  sixteen  shilling  and  eightpenny  land  of  Knocl^ 
rhich  was  the  property 'of  the  parson  of  Morvern  in  i62c^  and  of  his  son  in  1640,  and  was 
sbsequently  transmitted  to  Glendessary  as  I  have  described ;  while  the  Cowlecheylis  that 
■donged  to  Lochbowie,  and  was  valued  in  1629,  ^  twopenny  land,  and  formed  an  integral 
Bit  of  his  twelve  merk  land  before  1620,  and  so  continued  until  the  twelve  merk  land,  without 
Bving  undergone  any  disintegration,  and  without  any  trace  of  a  Knock  having  been  connected 
lidt  it,  came  likewise  into  the  hands  of  Glendessary,  and  all  the  titles  from  Glendessary 
lotwnvards  bear,  that  Knock  bad  been  acquired  from  Allan  Maclean  of  Knock,  and  that  the 
wopenny  land  of  Cowlecheylis  had  been  acquired  from  Lochbowie.  It  seems  next  to  impossible 
0  reconcile  with  these  facts  the  allegation  of  the  appellant  that  the  Knock  described  in  her  own 
as  having  been  acquired  ^m  Allan  Maclean  01  Knock  was  in  1629  in  reality  comprehended 
B  the  twopenny  land  <»  Cowlech^lis  which  belonged  to  Lochbowie.  The  titles,  when  carefully 
anmined,  are  cleariy  adverse  to  that  allegation,  and  if  the  decision  of  the  case  is  to  depend  upon 
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the  evidence  afforded  hy  the  titles,  or  any  infisrence  that  can  be  drawn  from  tlieni,  I  diU  it 
mast  be  advme  to  the  appellant. 

But  the  appellant  maintained  a  very  powoful  argument  founded  on  the  terms  of  the  repvtif 
the  sub-conunissioners  in  1629,  and  on  the  interpretation  said  to  have  been  given  to  'dot  repon 
in  the  apfKobatioas  thereof  in  1785  and  1786,  and  also  on  the  manner  in  vhtch  the  teinds  of  the 

rrish  have  been  dealt  with  from  that  time  till  the  {Hresent,  and  the  presumptions  thence  aiiani^ 
now  proceed  to  consider  these  elements  of  the  case,  and  the  inferences  to  be  diavn  bm 
ihem. 

In  the  report  of  1629  the  sub-commissioners  set  forth,  that  they  had  been  directed  to  tiynd 
inform  themselves,  by  all  lawful  means,  of  the  work  "  of  all  lands  of  each  parocbe  in  tfae  siH 
presbetrie,"  and  that  they  had  "  faithfullie,  trulie,  and  diUgentlie  procidit  en  tnreing  and  doriag' 
the  sds.  valuations  of  the  parochynes  underwryten."  The  reasonable  inference  hm  tbt 
statement  would  be,  that  they  had  valued  ali  the  lands  in  each  parish,  subject,  lio«ei'cr,to  be 
rebutted  by  evidence,  that  certain  lands  had  been  omitted.  Further,  in  reg^  to  what  vas  tin 
the  parish  of  Killcomkeill,  in  which  the  lands  in  question  -were  situated,  it  app^rs,  dai  tbe 
Bishop  of  Lesmore,  patron  of  the  Kirk  of  Killcomkeul  and  chief  titular  of  all  the  teinds  dicrea^ 
appeared  by  his  procurator,  and  they  "  appoint  nothing  against  the  premises.' '  Then,  igain,  it 
appears,  that  persons  from  whom  the  sub-commissioners  derived  their  information  as  to  oti^ 
01  the  lands  belonging  to  Lochbowie,  and  of  the  lands  belonging  to  the  parson  ot  Momn,™ 
the  parson  of  Morvem  himself,  who  certainly  must  have  known  everything  r^arding  Koodc; 
yet  while  he  gives  up,  and  values  the  teinds  m  his  own  lands  of  Ulling^  contained  in  lus  daw 
of  i6x>f  he  makes  no  mention  whatever  of  Knock,  which  was  ccmtained  in  the  same  chaita',ad 
which,  as  we  have  seen,  was  also  contained  along  with  UUing  in  his  son's  sasine  in  164a  Tte 
reason  of  this  silence  as  to  Knock  is  not  apparent  One  su^estion  might  be,  that  the  pons 
had  parted  with  it  between  1620  and  1629,  but  that  would  not  be  consistent  vith.  the  5absM|Dat 
titles.  Besides,  if  he  had  parted  with  it,  some  other  person  must  have  acquired  it,  but  do  peisa 
appears  to  have  given  it  up  for  valuation,  and  the  question  is — Was  it  or  was  it  not  valued:  Tbe 
minister  su^ests,  that  the  parson  was  both  proprietor  in  occupation  of  the  land,  and  posscstr 
of  the  teinds.  This  suggestion  is  plausible  rather  than  altogether  satisfactory.  If,  bomta, 
Knock  was  in  fact  omitted,  it  is  not  incumbent  on  the  minister  to  find  out  the  cause  of  oniissii*. 
On  the  face  of  the  report,  there  is  no  trace  of  its  having  been  valued  eo  nomine,  and  in  tbe  reoid ; 
the  only  suggestion  by  the  appellant  is,  that  it  was  comprehended  in  Lochbowie'stwopenaylflii 
of  Cowkeyhss,  a  suggestion  which,  for  reasons  1  have  already  stated,  cannot  be  accepted. 

Then  as  to  the  two  processes  of  approbation  in  1785  and  1786. 

The  first  was  a  simple  process  of  approbation  brought  by  the  Dulce  of  Argyll  widi  Rfcreacc 
entirely  to  lands.belon^ng  to  himself  m  various  pariuies,  including  some  lazios  in  vbat  «as  ■> 
1629  the  parish  of  KiUcomkiU.  These  were  the  lancb  which  had  been  valued  ia  ifia9  » 
belonging  to  Lachlane  MacLeane  of  Morvam^  and  have  nothing  to  do  with  the  snbjcct  nuMff 

of  the  present  case. 

The  process  of  approbation  of  1786  was  brought  by  the  thenherittMrs  of  lands  intbeoUitfiB 
of  Killcomkeill,  other  than  the  Duke  of  Argyll.  One  of  these  heritors  was  Can^ibefi  of 
Ardslignish,  a  predecessor  of  the  appellant.  The  persons  called  as  defenders  were  tbe  O^cm 
of  State,  the  Duke  of  Argyll,  the  minister  of  Morvem,  and  the  Moderator  of  the  Synod  of  Aim 
None  of  these  entered  appearance  except  the  Duke  of  Argyll,  and  his  interests  were  not  afieded 
by  anything  done.  The  process  was.  one  for  approbation,  valuation,  and  division.  The  snoa» 
contained  a  conclusion  for  approbation  of  the  report  of  the  sub-commissioners,  aconcbaon  w 
division  of  the  cumulo  valuation  of  the  teinds  of  such  of  the  lands  belonging  to  tbe  difae^ 
pursuers  as  had  been  valued  in  cumulo,  and  that  such  division  should  be  made  in 
mutual  agreement  between  the  pursuers,  or  conform  to  a  division  to  be  proportimed  001  p<» 
of  the  present  rental  of  the  lands,  and  to  be  ap[MY>ved  of  by  the  Court  or  by  any  otborpropg™^ 
and  also  a  condnston  of  a  precautionary  characto'  to  the  effect,  that  if  the  Lords  should  k»j 
appnnre  of  the  report  of  the  sub-commissioners  concerning  the  valuation  of  the  stodc  ^^^^ 
of  "the  lands  thoein  before  enumerated,  or  any  part  thereof,"  a  new  valuatim  dwold  beledv 
the  teinds  of  "  the  several  lands  before  enumerated,  or  such  parts  thereof."  The  lands  uim 
referred  to  were  the  same  as  were  enumerated  in  the  report  1829,  except  such  as  bekagedtoitt 
Duke  of  Argyll,  and  had  been  included  in  the  approbation  of  1785.  Tbe  sunrniMis  im"*? 
mention  of  Knock,  or  of  a  sixteen  shilling  or  sixteen  shilling  and  eightpenny  land  of  Gualadn^ 
The  only  lands  mentioned  in  tbe  summons  as  belonging  to  ArdsUgmsh  were  Acheaka,iM  v 
portions  he  had  acquired  of  Lochbowie's  twelve  merk  land,  viz.  Amie^  Adiibegi  w 
Cowlkelis. 

Let  us  now  see  what  course  was  followed  in  that  process.  In  the  first  place,  ^^^^ 
done  under  the  conclusion  for  valuation.  That  conclusion  may,  therefore,  be  disreprt» 
There  remained  the  conclusion  for  approbation  of  the  report  of  1629,  and  die  conduso"'' 
dividing  or  apportioning  such  of  the  valuations  of  teind  as  had  been  made  ut  f*'"*^'-^!'" 
conclosum  fin-  approbation  was  necessarily  limited  to  the  contents  (tf  the  rqpoits,  ind  00  dtOK 
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f  approbation  to  be  pronounced  in  that  process  could  legally  go,  or  could  be  intended  by  the 
!ouit  to  go,  beyond  the  conclusions  of  the  summons,  or  to  give  the  character  of  valued  teind  to 
le  teinds  lands  that  had  not  been  reported  as  valued  by  the  sub-commissioners  under  some 
ime  or  prescription,  and  if  the  process  had  been  as  in  the  case  of  the  DtUte  of  Argyll^  a  mere 
ncess  of  approbation,  the  expression  "  Covlkeylis  now  called  Knocl^'*  which  has  caused  so 
uch  difficulty  in  this  case,  would  in  all  prot»bility  never  have  been  called  into  existence.  But 
lere  was  a  conclusion  for  division  of  teind,  and  the  parties  appear  to  have  agreed  that  the 
irision  <^  teinds  valued  in  cumulo  should  be  made  in  proportion  to  the  valued  rent  of  the  lands 
clanging  to  the  several  heritors.  Accordingly  a  certificate  (tf  the  valued  rent  of  the  parish  <^ 
Eorvem,  so  £ar  as  regarded  the  lands  of  the  parties  to  the  cause,  was  obtained.  A  more  full 
dract  firom  the  valuation  roll  of  the  county  is  printed,  from  which  it  appears,  that  the  roll  was 
ade  up  in  1751,  at  which  time  Glendessary  was  proprietor,  both  of  the  lands  that  had  belonged 
tLochbowie,  and  of  those  accoutred  from  Allan  McLean  of  Knock.  The  certificate  produced 
1 1786  for  the  pnrpose  of  dividmg  the  cumulo  was  made  after  Glendessary  estate  had  been  sold 
id  partitioned,  and  at  the  time  when  Ardslignish  was  proprietor  of  the  parts  of  that  estate  which 
U  to  him.  In  both  of  these  documents  it  will  be  seen,  that  "  Knock  and  Gualichelish  "  are 
Mipied  together,  and  opposite  to  them  is  placed  one  sum  of  valued  rent  1  is.  id.  Probably  they 
ere  possessed  as  one  tenement  when  the  roll  was  made  up.  There  is  no  other  name  at  all  similar 
lentioned  either  in  the  roll  or  in  the  certificate.  We  have  already  seen,  that  Knock  was  actjuired 
J  Glendessary  from  Allan  M'Lean  of  Knock,  but  whether  Gualachelish,  thus  coupled  with  it, 
^presents  the  twopenny  land  of  Cowlekeylis  acquired  by  him  from  Lochbowie,  or  the  sixteen 
luOiog  and  eightpenny  land  c£  Gualachelish  menticmed  somen4iat  mysteriously  in  the  instru- 
KQts  of  sasine  in  ijofjt  or  boA,  does  not  appear.  The  appellant,  or  course,  assumes  that  it 
u  Oe  first,  but  whether  it  was  or  not,  it  was  plainly  somethmg  different  from  Knock.  There 
K  two  things.  Knock  and  Gualachetish,  that  go  to  make  up  the  i  is.  id.  of  valued  rent 
Mi^en  the  teinds  that  had  been  valued  in  cumulo  came  to  be  apportioned  according  to  the 
ibed  rent  of  the  land,  the  clerk  who  made  the  scheme  of  division  appears  to  have  assumed,  that 
he  rqx»t  of  the  sub-commissioners  comprehended  all  the  lands  in  the  parish,  and  in  dividing 
Bd  in  apportioning  the  teinds  of  Lochbowie's  twelve  merit  lands  which  had  been  valued  tn 
mula  at  31  bolls  meal,  i  boll  2  firlots  i  peck  bear,  and  £40  Scots,  he  apportioned  to  Ames  and 
krchibeg,  which  then  belonged  to  Ardslignish,  a  proportion  corresponding  to  their  valued  rent, 
'faich  was  £4.  35.  4d.,  and  he  apportioned  to  what  he  described  as  "  Cowlcheylis,  new  called 
tnock,"  a  proportion  of  teind  corresponding  to  the  sum  of  tis.  id.,  which  in  the  roll  and 
tttifcate  of  valued  rent  stood  opposite  to  Knock  and  Gualachelish.  This  is  the  first  appearance 
(the  expression  "  now  called."  There  is  no  warrant  for  it  in  the  summons  or  in  the  titles  or 
1  the  report,  or  in  any  document  that  has  been  referred  to.  The  clerk  who  prepared  the 
dieme  no  doubt  saw  from  the  report,  that  one  of  the  parcels  comprehended  in  Lochbowie's  lands 
US  called  Cowlekeylis,  and  it  was  his  dut^  to  apportion  to  that  parcel  part  of  the  cumulo  teinds 
(  Lochbowie's  lands.  He  also  saw  that  m  die  certificate  of  valued  rent  of  the  parish  the  only 
voe  at  all  similar  to  Cowlekeylis  was  coupled  with  Knock,  and  tme  sum  of  valued  rent  put 
Ppodte  to  them.  Then,  apparently  assuming  that  all  the  lands  in  the  parish  should  be  embraced 
■  tte  report  and  not  findmg  Knock  mentioned  eo  wmine,  but  finding  it  in  conjunction  with  the 
9kj  name  at  all  similar  to  one  which  he  did  find  mentioned,  he-  may  have  tassumed,  that 
lOalachelish  had  come  to  be  called  Knock.  It  is  apparent  that  in  his  own  mind  Cowlchylis,  not 
tnpck,  was  the  thing  he  was  dealing  with,  as  indeed  it  was  the  only  thing  he  required,  or  was 
ntitled  to  deal  with,  but  he  adds,  now  called  Knock,"  so  as  to  identify  it  with  the  valued  rent 
iij.  id.  By  thus  apportioning  to  Cowlchylis  a  share  of  the  cumulo  teind  corresponding 
9  a  sum  of  valued  rent  which  comprehended  Knock  as  well  as  Cowlkeylis,  it  follows,  that  more 
as  been  put  on  Cowlkeylis  than  its  proper  proportion,  and  consequently  that  less  than  the  proper 
hare  has  been  put  on  all  the  other  parcels  of  land  comprehended  in  the  cumulo  valuation,  and 
the  owners  of  these  other  parcels  obtained  an  unjust  advantage.  It  is  scarcely  supposable 
w  Lochbowie's  Cowlkeylis,  which  was  only  a  twopenny  or  one  merk  land,  could  by  itself  have 
I  nlaed  rent  of  £$  i  is.  id.,  seeing  that  his  sixpenny  or  three  metk  lands  of  Ameis  and  AcUbeg 
iwe  in  the  same  roll  only  a  valued  rent  of  £4  y.  4/d. 

H  the  cleric  fell  into  thu  mistake  in  the  way  suggested,  or  in  any  way,  none  of  the  parties 
Ksent  had  any  interest  to  correct  him,  but  the  revwse.  Ardslignish  would  be  benefitted  by 
living  his  unvalued  teinds  of  Knock  treated  as  valued.  The  other  heritors  would  be  benefitted 
■r  having  part  of  the  cumulo  teind  diverted  to  Knock,  thereby  lightening  thejburden  on  them. 
>ot  the  division  and  apportionment  of  that  cumulo  was  not  a  matter  in  which  the  minister  was 
Metsted.  He  would  get  the  whole  amount,  whatever  might  be  the  apportionment  among 
w  several  owners  of  what  had  been  Lochbowie's  12  merk  lands.UkThe  scheme  of  division, 
onj  unopposed,  was  of  course  approved  of,  and  decree  was  of  course  given  in  conformity  with 
^  Whether  that  decree  opposes  a  technical  bar  to  the  contention  of  the  minister,  I  shall  con- 
presently.  In  the  mean  time  it  is  a  judgment  of  the  Court  to  the  effect,  that  the  parsonage 
Dd  rican^e  teinds    of  the  lands  of  Auchnaha,  Amies,  and  Aachabeig,  uid  Cowlkeylis,  now 
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called  Knock,  with  the  pertinents,  belonging  to  John  Campbell  of  Aislignish^ace  of  the  worth  aad 
avail  there  specified,  and  are  to  continue  so  in  all  time  coming. 

The  next  thing  tlrat  occurred  was,  that  in  the  year  i860  ^e  nunister  of  Morvern  taised  a  pto- 
cess  of  augmentation,  modification,  and  locality.  In  that  process  the  report  of  1629  and  the 
approbation  therefore  in  1785  and  1786,  and  the  foresaid  scheme  of  divisitm,  were  founded  on, 
and  were  recognixed  aad  treated  as  dewing,  that  the  whole  teinds  of  the  parish  had  been  vahed 
in  1629.  No  objection  was  stated  to  the  regularity  or  sufficiency  of  any  of  these  docnmeBti, 
although  (questions  were  raised  which  gave  an  interest  to  examine  them.  In  that  process  sf 
augmentation  arrangements  were  made  and  judgments  pronounced  on  the  assumption,  thai  die 
whole  teinds  of  the  parish  had  been  valued  in  1629,  and  so  matters  rested  imtil  the  preseot  jt> 
cess,  raised  in  1S63,  disturbed  the  prevailing  belief.  The  terms  of  the  report  in  1629,  and  of  the 
decree  of  approbation  in  1786  and  the  proceedings  in  the  process  of  augmentation  in  lioo,  aiw 
a  presumption,  that  in  1629  the  teinds  of  the  whole  lands  in  the  parish  were  valued,  tboagli 
Knock  was  not  specially  named  ;  and  very  clear  evidence  to  the  contrary  will  berequired  toidn: 
that  presumption.  But  I  am  of  opinion,  that  if  it  be  competent  to  go  into  the  iDquiry,thep»- 
sumption  would  be  rebutted  by  the  titles  referred  to  by  the  minister,  and  an  examinati(nc^& 
proceedmgs  in  the  process  of  approbation.  I  think  that  the  allegation  of  the  appdUat,thit 
Knock  had  alunys  been  incorporated  with  Lochbowie's  twopenny  lands  of  Cowlkeylis,  if  mat 
to  apply  to  the  Knock  in  question,  is  disproved  by  the  titles,  vhich  shew,  tluu  it  never  belaB{ed 
to  Loubowie^  bat  belonged  to  a  different  family,  and  if  the  allegation  means  only,  ihatdicR 
was  a  Knock  incorporated  with  Lochbowie's  Cowlkeylis,  it  is  of  no  value,  because  the  Knod 
alleged  to  be  unvalued  is  the  Knock  acquired  from  Allan  M'Lean  of  Knock. 

I  think  that  the  other  suggestion  in  the  case  for  the  appellant,  that  in  the  intoval  bomt 
1620  and  1640  Lochbowie  may  have  possessed  Knock  by  some  right  of  liferent,  another  ttiqio- 
rary  right,  cannot  avail  the  appellant,  because  in  that  view  it  could  not  have  formed  anr  psit  of 
the  nine  parcels  composing  the  twelve  merk  lands  that  were  valued,  and  it  is  not  mentioDai  is 
having  been  valued,  and  is  not  in  any  way  referred  to  in  the  report  of  the  sub-comnussioneis. 

There  still  remains  to  be  considered  the  question,  whether  the  decree  of  approbatun  in  1786 
excludes  the  contention  of  the  minister.  That  involves  points  which  I  shall  deal  «itb  sepanteh. 

First,  what  is  the  true  reading  and  legal  construction  of  the  decree  of  approbation?  1  thli^ 
it  is  merely  an  approval  of  the  report  011629,  and  of  the  valuation  there  made  of  the  lands  tben 
mentioned,  and  cannot  be  held  to  extend  to  any  difTerent  lands.  If  it  had  extended  to  difioat 
lands,  it  would  have  been  ultra  vires.  But  it  did  not  do  so.  The  summons  or  libel  had  refertsce 
only  to  lands  enumerated  in  the  report.  The  conclusions  of  the  summons  were  limiied  in  Be 
manner,  and  the  decree  of  approbation  refers  throughout  to  "  the  pursua's  lands  libeDed,"  and 
no  other  lands.  It  is  true,  that  in  that  part  of  the  decree  which  has  reference  to  thecondusiN 
Ux  dividing  such  of  the  teinds  as  had  been  valued  in  gitmMlo,  we  find,  that  in  the  apporinsof 
die  scheme  of  division  the  words  of  the  scheme  are  adopted,  viz.  "teinds  of  the  land  of  Auduub. 
Amies,  and  Auchabeig  and  Cowlkeylis,  now  called  Knock."  These  words,  with  the  cxc^o* 
of  "now  called  Knock,"  are  quite  in  accordance  with  the  report  and  the  summons.  The  ukSnco 
(rf  these  words  can  import  nothing  more  than  that  what  was  called  Cowlkeylis  at  the  date  of  tbe 
valuation  is  now  (in  1786)  called  Knock— has  now  got  a  name  which  it  had  not  formerly.  Ttae 
is  no  finding  that  the  Knock  known  by  that  name  at  and  before  the  date  of  the  valuancD  was 
valued,  neither  is  there  any  finding  that  1/  was  then  or  is  now  Cowlkeylis.  In  short,  '^^^'^^ 
Cowlkeylis  was  or  was  not  now  called  Knock,  that  alias  conferred  on  Cowlkeylis  cannot  be  ^e 
to  mean  legally,  that  the  Knock  acquired  from  Allan  M'Lean  of  Knock  was  part  of  Lochbovie* 
twelve  merk  land,  and  that  the  Court  has  so  decreed  when  it  would  have  been 
have  done  sa  I  therefore  think  that  the  terms  of  the  decree  do  not  exclude  the  conteniiMi« 
the  nunister. 

Second,  is  it  then  excluded  by  prescription  ?  As  regards  the  positive  prescriptioo,  I  cW 
with  the  majority  of  the  Judges  in  the  Court  below.  I  think  that  the  ptea  is  inai^iUcaUt  TbeR 
is  neither  the  Mnd  of  tiue,  nor  the  kind  of  possession  which  the  Stetute  requires. 

Tben,  as  i^uds  the  negative  prescription.  I  think  that  it  cannot  be.  founded  on  u>  tbe  ew(t 
of  excluding  the  contention  of  the  minister.  If  I  am  right  in  the  view  I  take  of  the  tniek|» 
construction  of  the  decree  in  1786,  it  is  not  inconsistent  with  the  contention  of  the  minister  »s» 
Knock,  and  there  is  no  room  for  tbe  plea  of  ne^ive  prescription.  But  further,  it  is  to  k 
observed,  that  the  real  question  here  bdng  one  of  idutitjr,  the  plea  of  prescrifAion  can  baie  ■ 
place  unless  the  identity,  or,  in  other  words,  the  matter  in  issue,  is  assumed  in  fiinnr  of 
appellant  and  against  the  pursuer. 

On  the  grounds  I  have  stated,  I  think  that  the  Court  of  Session  came  to  a  right  concha«" 
holding  that  the  appellant's  lands  acquired  from  Allan  M'Lean  of  Knock  were  not  iflclnW" 
the  raluation  by  the  sub-commissioner  in  1629,  and  are  unvalued.  I  therefore  think  th** 
interlocutors  appealed  from  should  be  affirmed,  and  the  appeal  dismissed  with  costs. 

Lord  Cairns. — My  Lords,  it  appeared  to  me  throughout  the  argument  of  this  casc,t6ai* 
real  question  to  be  decided  was  not  so  much,  perhaps  not  at  all,  the  question  of  positiK « 
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D^dve  prescription,  upon  vhich  so  much  learning  and  care  appear  to  have  been  bestowed  in 
fte  Coort  below,  as  vhat  we  should  rather  term  a  question  of  fact,  viz.  aye  or  no,  were  the  lands 
indiided  in  the  titles  of  the  appellant  valued  in  the  valuation  of  the  teinds  of  the  parish  by  the 
nb-commissioaers  in  the  year  1629,  and  particularly,  were  those  lands,  which  in  the  titles  of  the 
qtpellant  are  now  described  as  "  lOiocl^  or  as  now  called  Knock,"  so  included  ? 

Now,  my  Lords,  if  we  were  to  deal  with  this  case  upon  considerations  6f  presumption  only,  I 
nra  it  appears  to  m^  that  the  way  in  which  the  valuation  of  the  sub-commissioners  was  treated 
B  the  )%ars  1785  and  1786  in  the  processes  of  approbation  to  which  my  noble  and  learned  friend 
ns  referred,  would  go  very  fax  to  shew,  that  the  whole  of  the  teinds  of  the  parish  had  been 
Deluded  in  the  valuation  of  the  sub-commissioners  in  1629.  Indeed,  I  might  add,  ttiat  that 
nbation  of  1629  ex  facie  would  rather  raise  in  the  mind  of  any  one  perusing  it  the  idea  that  the 
iUH:ommis5ioners  conceived,  that  they  were  valuing  the  whole  of  the  teinds  of  the  parish,  and 
■rtber  than  that,  when  we  come  to  the  process  of  augmentation  which  was  concluded  in  the  year 
l&M,  and  was  raised  by  the  father  of  the  present  respondent,  who  was  then  minister  of  the 
arish,  and  who  appears  to  liave  by  his  procurator  represented,  that  the  teinds  of  this  parish  were 
ill  valued  by  the  sub-commissioners  of  the  presbytery  of  Argyle  in  the  years  1629  and  1630, — I 
ay,  when  we  come  to  tliat  process  of  augmentation,  it  certainly  would  appear  to  me,  and  it  did 
fipear  to  me  in  the  argument,  that  that  presumption  was  very  much  advanced  and  very  much 
Ivmgtheiied,  and  that  if  the  case  were  to  rest  there,  and  if  we  had  nothing  more  to  guide  us, 
beinfierence  to  be  drawn  from  these  circumstances  to  which  I  have  referred  would  be  so  strong, 
hat  it  must  be  accepted  as  leading  to  the  conclusion,  that  the  wholft  of  the  teinds  of  the  parish 
tad  been  included  in  that  valuation. 

But,  my  Lords,  in  this  case  we  are  not  left  to  i»esumpti(Mi.  The  case  having  been  argued  in 
b  course  of  last  session,  speaking  for  myself,  I  may  say,  that  much  of  the  delay  that  has  occurred 
I  deciding  it  has  arisen  from  the  circumstance,  that  I  have  felt,  as  I  think  every  person  would 
ed,  a  strong  desire  to  give  the  fullest  weight  that  was  allowable  to  those  considerations  of  pre- 
amption,  and  I  felt  some  unwillingness  to  have  the  inference  which  bad  been  raised  in  my  own 
■nnd  by  those  circumstances  of  presumption  that  had  been  so  strongly  urged  dislodged  by  a 
Werent  view  without  the  clearest  proof  that  that  presumption  could  not  be  entertained.  But  I 
m  obliged  to  confess,  that  when  I  came  to  look  at  the  titles  which  have  been  so  fully  explained 
qr  my  noble  and  learned  friend,  (whose  explanation  1  do  not  mean  to  repeat),  I  am  driven  alto- 
lether  out  of  the  conclusions  which  I  might  have  derived  from  the  presumptive  evidence  to  which 
'■  have  referred.  And  after  a  great  deal  of  time  and  trouble  has  been  expended  in  looking  at 
hese  titles,  I  have  evidence  before  me  which  appears  to  me  to  be  perfectly  clear,  and  which  I 
aiuKA  disreeard,  that  the  lands  included  in  the  titles  of  the  apj^llant,  and  which  are  there 
kscribed  as  "  Knocl^"  or  as  "  now  called  Knock,"  are  not  the  same  lands  as  those  described  by 
he dd  name  of  "Knock"  found  in  the  earlier  titles,  and  are  not  included  under  that  old  name, 
low  the  change  has  come  about  has  been  accotmted  for  by  my  noble  and  learned  friend,  but 
Aether  the  su^stion  he  has  made  is  a  comet  one  or  not,  we  have  Ais  fact  as  dear  as  if  the 
■itter  had  only  occurred  a  few  months  ago ;  we  have  the  devolution  of  the  title  of  the  different 
nds  in  the  parish  clearly  marked  in  a  succession  of  charters  and  deeds,  and  it  appears  to  me 
rom  that  to  be  perfectly  clear,  that  the  titles  under  which  the  present  appellant  claims  to  shew 
hat  her  land  was  included,  are  not  the  titles  under  which  this  land  must  be  included,  and  that 
Itere  is  in  the  valuation  of  1629  and  in  the  lands  therein  described  no  name  or  denomination  of 
enitory  under  which  we  can  range  the  land  which  is  the  subject  of  the  present  appeal.  My 
■«rds,  I  own  I  have  some  regret  at  the  conclusion  at  which  I  have  to  arrive,  more  especially  as 
>  find,  that  the  late  minister  of  the  parish  himself  was  clearly  under  a  difTerent  impression.  But 
liat  of  course  could  not  prejudice  the  case  we  have  now  to  decide  on ;  and  I  roust  say,  that  I 
igree  entirely  in  the  conclusion  at  which  my  noble  and  learned  friend  has  arrived,  and  in  the 
notion  with  which  he  has  concluded  his  statement,  namely,  that  this  appeal  be  dismissed. 

Lord  Hatherlev. — My  Lords,  I  confess  that  I  approached  the  consideration  of  this  case 
nth  the  same  degree  of  doubt  and  difHcuIty  as  that  which  has  been  expressed  by  my  noble  and 
Bamed  friend  who  last  addressed  the  House  with  r^ard  to  a  claim  made  for  teinds,  in  a  case 
riiere,  at  least  as  long  since  as  1786,  there  api>ears  to  have  been  an  assumption  on  the  part  of 
nny  of  those  who  were  interested  in  the  consideration  of  the  matter,  that  the  teinds  in  question 
ttd  been  valued  by  a  process  of  valuatitm  which  took  place  as  long  as  nearly  250  years  ago, 
iqiedaU^  as  we  find  that  that  assumption  was  not  only  acquiesced  in,  but  actually  put  forward 
>y  the  minister  himself  in  the  year  1804,  now  some  70  years  ago.  Having  regard  to  the  principles 
rfiich  have  prevailed  in  all  systems  of  jurisprudence,  and  especially  having  regard  to  some  not 
ttherwise  than  recent  cases  in  your  Lordships'  House  with  reference  to  the  amount  of  presumption 
Aich  ought  to  be  justly  entertained  when  claims  are  put  forward  contrary  to  that  which  has  been 
he  current  view  of^ parties  (especially  parties  interested)  for  a  lon^  period  of  years,  I  was  anxious 
0  loc^  into  the  case  (and  I  do  not  think  it  was  a  misplaced  or  an  improper  anxiety)  to  see  if  there 
nu  anything  which  would  jtistify  your  Lordships'  House  in  coming  to  the  conclusion,  that  the 
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general  agreement,  amiafently  of  thought  and  opiaionf  during  so  long  a  course  of  time  as  tbat  lo 
vhich  I  have  refeiTea,  was  foimded  in  right  and  in  tide. 

But  as  it  happens  in  tbia  case,  (and  we  owe  the  demonstration  of  it  in  a  great  decree  toifae 
extreme  attention  whidi  has  heen  devoted  to  the  case  by  my  noble  and  learned  friend  vbo  fim 
addressed  die  House,)  there  really  is  not  the  thinnest  interstice  in  which  there  can  be  intapoid 
a  presumed  arrangement  or  a  presumed  agreement  vhich  would  justi^  the  claims  set  iqi  bfifae 
appellant  to  treat  this  particular  parcel  of  land  as  having  been  ralued  tn  the  valuatioD  of  i(a^ 
for  we  have,  with  a  degree  of  distinctness  and  completeness  which  could  scarcely  be  expected  it 
a  title  derived  from  so  remote  an  antiquity,  a  clear  deduction  of  title,  which  has  been  made  amcl 
more  dear,  I  admit,  to  my  own  mind,  by  the  statement  of  the  noble  and  learned  Lord  vbo  fnt 
expounded  the  deduction  of  titles.  We  have  a  clear  and  continuous  stream  of  documoits  of  tide 
which  evince  the  course  in  which  the  land  now  in  question,  namely,  the  land  of  "  Knodt,"  cane 
down  from  the  parson  of  the  parish  in  1629,  and  we  have  another  exacdy  similar  stream  of  dear 
and  continuous  titles  with  reference  to  the  land  belonging  to  M*[>ean  of  Lochbuy,  wliidi  com- 
prehended another  parcel  which  the  appellant  in  this  present  case  wished  to  represent  as  indadiBS 
the  land  of  Knock.  It  is  impossible,  as  was  demonstrated  by  the  deductions  of  title  tiaced  hf 
my  noble  and  learned  friend,  so  to  include  "  Knock  "  in  the  lands  which  came  from  M'Leui  i 
Lochbuy.  Having  these  two  clear  and  distinct  streams  of  title^  beginning  firom  a  period  «>• 
aiderably  antecedent  to  the  valuation,  beginning  from  1620  (nine  years  berore  dw  Tslaitki)iB 
the  one  case,  and  from  a  petiod  still  more  remote  in  the  other  case,  we  find  these  two  ntnsm* 
latt  in  confluence  in  the  title  of  Cameron  of  Glendessary,  and  we  find  notlungfiuinthitutt 
forwards  which  can  leave  room  for  a  presumption  of  an  arrangement  to  be  interposed  it  SBjam 
hy  which  your  Lordships  can  now  say,  tbat  the  land  of  Knock  was  comfmsed  io  the  vatnatioa  tt 
the  Lochliuy  land  under  another  title,  namely,  Cowlkeylis.  It  appears  to  me  to  be  ckarlj  mit 
out,  that  the  "  Knock  "  in  question  is  the  Knock  which  belonged  to  the  parson  at  the  time  rta 
the  valuation  was  made,  .and  it  ajqwars  to  be  equally  clear,  that  it  isnotnamed  or  indodediitht 
valuation. 

Under  these  circumstances,  and  being  anxious  to  say  these  few  words  in  order  to  shew,  that  I 
am  not  unmindful  of  the  duty  which  is  incumbent  upon  every  Court  to  presume  all  that  ca  be 
presumed  in  favour  of  what  have  been  believed  for  a  long  course  of  time  to  be  respective  rigte 
and  titles  of  tbe  parties,  I  think  it  is  impossible  in  this  case  to  make  a  [resumption  vUch  vi 
exclude  the  positive  and  clear  matters  of  fact  which  have  been  placed  before  onr  miods,  asd 
therefore  I  find  myself  compelled  to  join  irith  my  noble  and  learned  friends  in  tbe  cosclnsicQat 
which  they  have  arrived. 

ItUerioeutors  appealed p^m  q^rmed,  and  appeal  dismissed  with  easts. 

Appellants  Agenis,  Andrew  Webster,  S.S.C  ;  Connell  and  Hope,  Westminster.— Aa;^M^ 
Ag»MtSj}citiR  Martin,  W.S. ;  Willougfaby  and  Co:^  Clifford's  Inn,  Westminster. 


JULY  28,  1873. 

The  Edinburgh  Street  Tramways  Co.,  Appellants,  v.  A.  and  C.  Buuxand 
Others,  Respondents, 

Statute — Tramways  Act,  1870 — Special  Act — Agreement  incorporated  in  Special  Act— Ti' 
Edinburgh  Tramway  Company,  on  applying  for  a  Special  Act  of  Parliament^  agrtd'tHi^ 
certain  frontagers  on  their  line,  that  the  Tramway  Act,  1870,  should  apply  to  their  SpedalA^ 
*^asif  the  same  were  a  provisional  order. "  This  agreement  was  made  part  of  the  Spedd  Ad 
which  passed  in  1 87 1,  and  the  Special  Act  authorized  part  of  the  line  to  be  made  £^Tt^ 
from  the  Tramways  Act,  1870. 

Held  (reversing  judgment^  That  the  Tramways  Act^  iZjo^  did  not  override  the  later  Aet,aMi  it 
provisional  wder  referred  toby  the  agreenunt  meant  a  a^ylmud  prozd^anal  order.^ 

The  "General  Tramways  Act"  iSyc^  33  and  34  Vict.  cap.  78,  provides  in  part  I.  (pnm««I 
orders  authmnzing  tbe  construction  of  tramways),  §  9—"  Every  tramway  in  a  tova  vUck 
is  hereby  authorized  by  provisional  order,  shall  be  constructed  and  maintained  as  nearly  as  ^ 

>  See  previous  report  11  Macph.418;  45SC.  Jur.291.  S.  C  L.  R.  3  Sc.  Ap.336;  nVx^ 
H.  L.57i  45  Sc.  Jur.  5S2. 
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;  iD  the  middle  of  the  road  ;  and  no  tramway  shall  be  authc»ized  by  any  provisional  order  to  be 
I  bid,  that  fw  a  distance  30  feet  or  upward^  a  less  space  than  9  feet  and  6  inches  shall 
ttrrene  beivreen  the  outside  of  the  footpath  on  either  side  of  the  road  and  the  nearest  rail  of 
e  tramway,  if  one-third  of  the  owners  or  one-third  of  the  occupiers  of  the  house^  shops  or 
uduHises,  abutting  upon  the  part  of  the  road  where  such  less  space  shall  intervene  as  af(»«said, 
■11  in  the  prescribed  manner,  and  at  the  prescribed  time,  express  their  dissent  from  any 
mway  being  so  laid," 

Bi  1871  the  Edinburgh  Tramways  Company  obtained  a  Special  Act  of  Parliament  for  the 
■structionof  tramways  in  Edinburgh,  which  provided  in  §  2  that  part  11.  (construction  of 
HDways)  and  part  III.  (general  provisions)  of  the  "Geno^  Act"  and  certain  other  Statutes 
ae  specified  "  are  incorporated  with,  and  form  part  of  this  Act,  save  where  the  same  are 
aressly  varied  or  excepted  by  this  Act." 

SectioQ  $  of  this  Special  Act  was  as  follows  ^ — "  Subject  to  the  provisions  of  this  Act  and  the 
cts  and  parts  of  Acts  incorporated  herewith,  the  Company  may  make,  form,  lay  down,  and 
lintain,  the  tramways  hereimifter  described  in  the  lines  and  according  to  the  level  shewn  on 
e  deposited  plans  and  sections,  and  in  all  respects  in  accordance  with  those  plans  and  sections 
e  tramways  hereinafter  described,  with  all  proper  rails,  plates,  works,  and  conveniences 
UMCted  therewitii,  and  may  enter  upon,  take,  and  use,  such  at  the  lands  delineated  on  the  said 
ans,  and  described  in  the  deposited  book  of  reference  to  those  plans  respectively  as  may  be 
noired  for  that  purpose,"  etc 

Sectiim  44  is  in  tfaie  following  terms  "  The  agreements  which  are  respectively  set  forth  in 
me  schedules  to  this  Act,  are  hereby  respectively  confirmed  and  made  part  of  this  Act,  and  the 
■K  shall  be  carried  into  eiiect  accordingly." 

And  by  section  47  it  is  enacted — "  Nothing  herrin  contained  shall  be  deemed  or  construed  to 
mpt  the  tramways  from  the  provisions  of  any  general  Act  relating  to  tramways  now  in  force, 
rwluch  may  hereafter  pass  during  this  or  any  future  session  of  Parliament." 
The  agreements  referred  to  in  §  44  above  quoted  were  three  agreements  entered  into 
eiween  the  Local  Authority  of  the  City  of  Edinburgh,  the  Road  Trustees  of  the  City,  and  the 
seal  Authority  of  Leith,  each  of  the  first  part,  and  the  promoters  of  the  Tramway  Company's 
ffl,  (in  whose  place  the  Company  now  came,)  of  the  second  part,  in  each  agreement.  Each 
pcement  contained  as  its  first  article — "  The  parties  hereto  of  the  first  part,  as  the  local  authority 
Rsaid,  shall  have  the  whole  rights,  powers,  and  privileges  which  the  'Tramways  Act,  1870^'* 
I  any  other  General  Act  relatin|;  to  tramways  now  in  force,  or  which  may  hereafter  pass  during 
Usor  any  future  Session  of  Pariiam^  confer,  or  may  hereafter  confer,  upon  the  Local  Authority 
f  sny  district,  and  the  whole  inuvisicms  (tf  the  said  Acts  shall  antly  to  the  Act  of  Parliament, 
Akh  the  said  second  party  is  now  promoting,  or  to  any  Act  of  Pariiament  which  they  or  the 
joaqtaoy  may  hereai^  obtain,  as  fully  m  every  respect  as  if  die  same  were  a  Provisional  Order, 
buined  under  the  'Tramways  Act,  1870."* 

Id  the  second  article  of  the  agreement  with  the  Local  Authorityjof  the  City  of  Edinburgh  it  was 
CDrided — "  The  second  party  bind  and  obl^e  themselves  and  the  said  Company  to  proceed 
amediately  after  the  said  bill  shall  become  law,  to  lay  down,  consfruct,  and  work  the  tramways 
escribed  in  the  said  bill,  and  shewn  on  the  Parliamentary  plans,  from  Haymarket  to  Leith,  and 
the  Edinburgh  General  Post  Office  to  Newington,"  etc. 

The  Tramway  Company,  under  the  powers  conferred  upon  them  in  their  Special  Act,  were 
bout  to  lay  down  that  part  of  the  line  of  tramways,  Nos.  6  and  6a,  which  was  to  pass  along  that 
OftioD  of  North  Bridge  Street  which  extends  south  from  the  open  arches  of  the  North  Bridge 
Dthe  High  Street,  when,  in  April  1872,  Messrs.  A.  and  C.  Black  and  others,  more  than  one-third 
f  the  occupiers  of  houses,  shops,  and  warehouses  in  that  portion  of  the  street,  presented  a  note 
i  suspension  and  interdict  against  them.  In  the  statement  of  facts  annexed  to  the  note  they 
«rred  (1.)  that  the  Tramway  Company  had  no  powerto  lay  their  lines  on  this  portion  of  North 
Street,  as  it  was  not  enumerated  in  their  special  Act— (see  enumeration  given  above.) 
Ihey  also  stated  that  the  distance  between  the  curbstone  on  the  west  side  and  the  curbstone 
■  Ae  east  side  of  Ae -North  Bridge  Street,  measured  only  from  31  feet  10  inches  at  the  top  to 
P  feet  6  inches  at  the  bottom  of  the  street ;  and  if  a  double  line  of  rails  were  laid  down  ui  that 
trcet,  with  the  usual  distance  between  the  two  inner  rails,  the  space  intervening  between  the 
ntskle  of  the  footpath  on  either  side  of  the  road  and  the  nearest  rail  of  the  tramway,  would  be 
ess  than  9  feet  and  6  inches,  which  was  prohibited  by  the  9th  section  of  the  "  General  Tramways 
ta"  (above  quoted),  ifone-thirdof  the  occupiers  objected.  They  also  made  averments  (3.)  that 
he  want  of  a  free  space  of  9  feet  6  inches  extent  between  the  pavement  and  the  tramway  would 
X  attended  with  great  inconvenience  and  damage  to  the  complainers  and  other  occupiers  of 
iremises  in  North  Bridge  Street,  as,  in  addition  to  the  large  and  increasing  traffic  between 
Edinburgh  and  the  south,  heavy  goods  were  frequently,  during  every  day,  taken  from  and  brought 
0  shops  and  warehouses  in  North  Bridge  Street ;  and  the  carts  conveying  these  goods  as  well 
IS  the  carriages  of  customers,  were  frequendy  standing  at  the  doors  of  these  shops,  and  for  these 
wpoKs  a  free  space  of  9  feet  6  inches  is  required. 
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The  Tramirav  Company  in  thdr  answers,  stated,  as  regarded  tihe  oomplainer^aTeniiail,M 
that  the  terms  "  Htxth  Bridge  "  and  "  North  Bridge  Street "  were  ased  indisoiminatdjr,  wl  ni : 
former  expression  was  well  laiown  to  refer  to  and  include  the  street  extending  fnm  Princes  Siml 
on  the  north  to  the  Sooth  Bridge  or  South  Bridge  Street  on  the  south,  and  dius  refiBrredtout 
included  the  portions  of  street  at  the  north  end  of  the  North  Bridge,  and  also  at  the  sooth  cod 
that  bridge,  and  extending  to  the  High  Street,  as  well  as  to  the  bridge  itself. 

They  also  denied,  in  answer  to  averment  (2.)  that  §  9  of  the  General  Act  foancled  m 
affectedthe[n,a5thatportionof  the  General  Act  was  not  incorporated  in  their  Special  Act  Hcf 
denied  the  inconvenience  alleged  (3.),  and  referred  to  §  8  of  their  Special  Act  (see  aboH^ 
whereby  provision  was  made  for  such  a  case  as  this.  They  also  stated,  that  the  lines  of  tnienflr 
here  complained  of  were  laid  down  clearly  in  their  Parliamentary  plan,  and  bad  been  apptmi 
of  by  Parliament,  so  that  they  could  not  alter  them,  even  were  they  desirous  to  do  sa 

The  Court  of  Session  held,  that  the  provisions  of  the  General  Act  overrode  the  enacnwrt  ia 
the  Special  Act,  and  that  the  Company  could  not  lay  that  part  of  the  line  of  tramwaj  n  the '. 
manner  authorized  by  their  Special  Act 

The  Edinbut^h  Street  Tramway  Company  now  appealed  to  the  House  of  Lords  agiiM  the 
judgment. 

The  Lord  Advocate  (YoungX  Clerk  Q.C.,  and  J.  Mansfield^  for  the  appellants.— Thejdptnt 
was  wrong.   By  their  Act  of  Parliament  34  and  3$  Vict,  c  89^  (  5,  coupled  with  Atflai 
and  ^tions  which  were  in  effect  part  of  the  Act,  the  appellants  had  power  to  lay  downadodile 
line  of  tramways  on  the  portion  of  the  street  shewn  by  such  plans,  and  with  a  less  space  bnm 
the  outside  ei^  of  the  footpath  and  the  nearest  line  of  tramway  than  9  feet  6  inches,  iiw 
of  no  use  to  go  back  to  the  prior  Act  of  1 870  (the  Tramways  Act),  if  there  was  any  mcoDsisincf 
between  the  two  enactments,  for,  if  necessary,  the  later  Act  impliedly  repeals  aqAH 
inconsistent  in  the  prior  Act    The  agreement  between  the  parties,  that  the  whole  pnnristdKV 
the  Tramways  Act  of  1 870  shall  apply  to  the  local  Act  as  fuUy  as  if  the  same  weic  a  ptoriamil 
order  obtained  under  the  General  Act,  obviously  meant  a  confirmed  and  not  an  uDcoofiniid  ' 
provisional  order,  otherwise  it  was  insensible.    If  it  was  a  confitmed  provisional  order,  tfaen  it  ii  : 
too  late  now  to  alter  it,  and  the  appellants  were  right  in  acting  on  their  Special  Act  as  diefbsic  | 
done.  j 

H.  Ucyd  Q.  C,  and  y.  Afaclaren,  for  the  respondents. — The  judgment  was  right.  The  0 
section  of the  Tramways  Act,  1870,  was  effectively  incorporated  in  the  Special  Act  of  the  ajqxih^ 
and  is  equally  applicable  to  the  case  of  a  tramway  made  by  a  Special  Act  as  by  a  prorisiani  | 
order.   The  agreement  between  the  parties  was  to  the  effect,  that  the  Tramways  Act  of  ! 
should  apply  to  the  appellants*  line  of  tramways,  and  the  appellants  ate  barred  from  dntttiBf  ; 
from  that  agreement,  and  the  appellants  are  now  in  the  same  position  as  if  a  pnvisonai  ate 
had  been  obtained  by  them,  and  the  9Ch  section  of  the  Act  of  1870  had  bcai  pan  of 
order. 

Lord  Chblhsfori>.— My  Lords,  the  question  in  this  case  is,  whether  the  Edinborgh  Sint 
Tramways  Company  can  be  restrained  by  interdict  from  constructing  a  tramway  on  the  patii* 
of  North  Bridge  Street,  extending  from  the  south  end  of  the  North  Bridge  to  the  High  Sw^ 
Edinburgh,  at  a  distance  of  less  than  9  feet  6  inches  from  the  nearest  rail  to  the  outaderf  the 
footpath. 

The  question  depends  upon  the  effect  of  an  article  in  an  agreement  contained  in  the  sdiedue 
to  the  Edinburgh  Street  Tramways  Act,  which  by  the  44th  section  of  the  Act  is  made  part  rf^ 
Act.  By  the  5th  section  of  the  Act  the  company  are  to  "  make,  form,  lay  down,  ana  noinM 
the  tramways  hereinafter  described,  in  the  lines  and  according  to  the  levels  sbewn  m  « 
deposited  pUtns  and  sections,  and  in  all  respects  in  accordance  widt  those  plans  and  sectioiB.^^ 

We  had  occasion  a  short  time  ago  to  consider  the  question  as  to  the  effect  of  ^ans  and  ss^cas 
deposited  and  referred  to  in  this  manner,  and  we  foimd,  that  m  the  case  of  ine  N»rA  JW» 
Railway  Company  v.  Todd^  12  CL  &  F.  723,  it  was  laid  down,  that  where  there  is  sochifw^ 
ence  as  this  to  the  plans  and  sections  in  an  Act  of  Parliament,  they  are  incorporated  into  tie  Act 
The  i»ovision  here  is  most  express,  that  the  tramways  are  to  be  constructed  in  all  ■j^^P'^^ 
accordance  with  the  deposited  plans  and  sections.  Now,  accwding  to  the  descriE^oo  of  the 
plans  and  sections,  the  company  are  to  make  a  double  line  of  tramway,  in  which  Ac  span 
between  the  outer  line  of  rails  and  the  footway  on  each  side  of  N«th  Bridge  Street  most  he  » 
than  9  feet  6  inches.  By  the  agreement  which  was  entered  into,  and  which  is  madea  P^^^LJ? 
Act,  the  company  bind  and  oblige  themselves  "to  construct  and  work  the  tramways  d'^''^  - 
in  the  said  bill,  and  shewn  on  the  Parliamentary  plans."  Therefore  the  cconpaay,  vada  v 
Act  and  the  agreement  (which  is  made  a  part  of  it^  an  bound  to  make  die  tnnmji  ■ 
accordance  with  the  plans  and  sections. 

But  it  is  said  by  the  agreement  one-thiid  of  the  owners  of  houses  abutting  upon  Nordi  Btnfc 
Street  have  a  right  to  object  to  the  tramway  being  brought  within  9  feet  6  inches  of  the  fo*^ 
The  first  clause  of  the  agreement  says— "The  parties  hereto  of  the  first  part  as  the  local  aniw": 
foresaid,  shall  have  the  whole  rights,  powers,  and  privileges  which  the  Tramways  Act,  1874  * 
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ijrotber  general  Act  relating  to  tramways  now  in  force,  or  which  may  hereafter  pass  during 
is  or  any  future  session  of  Parliament,  confer  or  may  hereafter  confer  upon  the  local  authority 
i  any  district,  and  the  whole  provisions  of  the  said  Acts  shall  apply  to  the  Act  of  Parliament 
Uch  the  said  second  party  is  now  promoting,  or  to  any  Act  of  Parliament  which  they,  or  the 
mpany,  may  hereafter  obtain,  as  mlly  in  every  respect  as  if  the  same  were  a  Provisional  Order 
Xained  under  'The  Tramways  Act,  187a* "  The  9th  section  of  the  General  Tramways  Act 
nvides  that — **  Every  tramwajr  in  a  town  which  is  hereafter  authorized  by  provisional  order, 
■U  be  constructed  and  maintained  as  nearly  as  may  be  in  the  middle  of  the  road,  and  .no 
inway  shall  be  authorized  by  any  provisional  order  to  be  so  laid,  that,  for  a  distance  of  thirty 
et  or  upwardsj  a  less  space  than  9  feet  6  inches  shall  intervene  between  the  outside  of  the 
at  path  on  either  side  of  the  road  and  the  nearest'rail  of  the  tramway,  if  one-third  of  the  owners 
:  one-third  of  the  occupiers  of  the  houses,  shops,  or  warehouses  abutting  upon  the  part  of  the 
ad  where  such  less  space  shall  intervene  as  aforesaid,  shall  in  the  prescribed  manner,  and  at ' 
c  prescribed  time,  express  their  dissent  from  any  tramway  being  so  laid." 
The  first  clause  of  the  agreement  provides,  that  the  general  Act  shall  apply  as  fully  in  every 
apea  as  if  the  same  (that  is,  the  private  Act)  were  a  provisional  order.  A  great  deal  of  con- 
Dversy  has  talun  place  as  to  the  exact  meaning  of  tbose  words ;  but  I  apprehend,  that  the 
idinary  sense  and  understanding  of  the  language  would  b^  that  it  must  refer  to  a  provisional 
ider  obtained,  that  is,  completed  and  confirmed  by  Act  of  I^liament  Now,  supposing,  instead 
f  being  an  Act  of  Parliament,  this  had  been  such  a  provisional  order,  it  would  have  been  one 
\  course,  as  I  have  already  sai<^  confirmed  by  Act  of  Pailiament  How  could  there  be  a  veto  by 
le  owners  under  those  circumstances  ?  Taking  the  case  oS  a  provinonal  order,  they  could  only 
m  interposed  while  it  was  in  progress,  that  is  to  say,  after  notice  had  been  given  of  the  intention 
lai^y  fox  a  provisional  order,  they  might  then  have  given  notice  of  their  objection.  But  unda 
lose  drcumstances,  supposing  there  was  no  dissent  at  all,  a  pnnrisional  order  of  course  might 
I  made  which  allowed  a  tramway  to  be  constructed  with  an  intervening  space  between  the 
Wway  and  the  outer  rail  of  less  than  9  feet  6  inches.  Such  a  provisional  order  of  course  would 
e  atteiiy  incapable  of  being  resisted  afterwards ;  and  how,  under  these  words,  putting  the  Act 
F  Pariiament  upon  the  same  footing  as  a  provisional  order,  could  the  owners  possibly,  when  the 
ct  of  Parliament  was  passed,  have  any  veto  whatever  ?  And  how  can  it  possibly  be  understood 
Int  this  reference  to  the  first  part  of  the  General  Tramways  Act,  with  regard  to  provisional 
idcrs,  can  have  any  application  to  a  case  of  this  description  ?  The  local  authority  having  for 
b  protection  of  the  public  bound  the  company  to  make  their  tramways  according  to  the  plans 
jUdi  the  Act  of  Parliament  authorized,  can  it  be  believed,  that  by  a  general  reference  to  rights 
Aicb  third  persons  would  have  to  prevent  provisional  orders  being  made  to  their  prejudice,  they 
Mended  to  prevent  the  Act  of  Parliament  being  carried  out  ?  The  agreement  upon  which  the 
iqMKidents  insist  is,  according  to  their  construction  of  it,  utterly  inconsistent.  One  part  compels 
be  company  to  do  the  works  which  are  authorized  by  the  Act ;  the  other,  according  to  the 
iptiDent  of  the  respondents,  allows  the  owners  to  sa^  that  what  the  Act  sanctions,  and  the 
gfeenmtt  compels,  shall  not  be  done.  Even  putting  it  upon  the  lowest  possible  ground,  the 
art  of  the  Act  as  to  the  execution  of  the  works  is  clear  and  distinct,  and  the  obligation  to  execute 
he  tramways  as  prescribed  by  the  Act  is  express.  The  qualification  is  hard  to  be  understood 
nd  is  capable  of  a  construction  which  renders  it  wholly  inoperative. 
1  should  not  have  entertained  the  slightest  doubt  upon  this  case  if  it  had  not  been  for  the 
Espea  which  I  feel  for  the  judgment  of  the  three  learned  Judges  who  have  expressed  a  contrary 
^on,  but  it  appears  to  me,  that  the  owners  have  no  right  whatever  to  the  interdict  which  has 
cen  granted  to  them,  and  therefiare  I  submit  to  your  Ltndships,  tiiat  the  interlocutors  ou^t  to 
e  reversed. 

Lord  Colonsay. — My  Lords,  with  every  respect  for  the  opinions  of  the  majority  of  the 
tamed  Judges  in  the  Court  below,  I  cannot  come  to  any  different  conclusion  from  that  which 
Bs  been  arrived  at  by  my  noble  and  learned  friend.  It  appears  to  me,  that  the  only  contention 
tat  could  be  maintained  with  plausibility  here.  Is  that  which  is  founded  on  the  notion,  that  the 
A  sectkm  of  the  General  Act  was  somehow  imported  into  this  Statute,  and  formed  a  condition 
Aich  orenode  the  other  provisions  of  the  Act.  But  I  think  that  is  a  strained  construction  of 
he  ^reement,  and  that  it  is  founded  on  not  only  straining  the  construction  of  die  agreement^ 
tt  also  straining  the  objects  and  purposes  of  the  9th  section  itself.  I  therefore  cannot  adm}t 
be  conclusion  which  has  been  come  to  in  the  Court  below. 

It  appears  to  me,  that  the  respondents  in  this  case  have  been  rather  negligent  of  their  own 
Bterests  in  this  matter  with  regard  to  what  would  be  the  result  of  this  tramway  passing  thnni^ 
iKir  street  Either  they  bad  not  measured  the  street  and  ascertained  what  was  to  be  the  effect 
*f  the  construction  of  the  tramway  according  to  the  plans,  or  they  relied  upon  some  protection 
van  the  Local  Authority  which  would  supply  the  want  of  their  being  themselves  parties  to  an 
igreement  which  would  have  protected  their  interests.  However,  looking  to  the  agreement  as 
t  itaad^  and  considering  what  the  purposes  of  that  9th  section  of  the  Goiaal  Act  ar^  1  cannot 
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concur  with  the  'riews  taken  in  the  Court  beknr.  1  can  arrive  at  no  other  coodosnn  thm  dat 
which  has  been  suggested  by  my  noble  and  learned  friend. 

As  to  the  form  of  the  judgment  to  be  pronounced  here,  in  the  first  place,  I  apprehend  that  the 
interlocutors  of  the  Court  below  must  be  reversed.  Then  I  presume  there  will  be  a  ronit  to  tbe 
Court  to  recall  the  interdict,  and  repel  the  reasons  of  suspension. 

Lord  Cairns. — M/  Lords,  the  learned  Judges  in  the  Court  below,  who  granted  the  interdict 
in  this  case,  appear  to  have  been  very  much  influenced  in  their  views  by  a  consideratioQ  of  (he 
great  danger  which  would  arise  to  the  public,  unless  the  fullest  care  was  taken  as  to  the  mode  it 
which  license  was  granted  for  making  tramways  of  this  description.  In  those  consideratkns  I 
entirely  concur,  but  it  appears  to  me,  that  the  time  has  passed  in  this  case  for  giving  weif^  to 
them,  and  that  all  that  the  Coun  below  had  to  do,  and  all  that  this  House  have  now  to  do^  is  to 
ascertain,  what  is  the  extent  and  ambit  of  the  Parliamentary  authority  which  has  been  gianted  to 
tbe  appelluts  in  this  case. 

Now,  if  the  agreements  between  the  appellants  and  the  different  local  bodies  are  pot  aside  for 
a  momenti  it  is  perfect^  clear,  under  the  Act  of  Parliament,  the  company  were  makii^  wben 
they  were  interfeved  with  by  the  interdict,  or  had  made,  a  tramway  along  Nt^th  Bridge  Stmt, 
in  exactly  the  way  that  was  authorized  b^  tbe  Act  o(  iWliament,  and  that  in  point  of  Euit  the 
Act  of  Parliament  would  not  have  authonied  them  to  make  it  in  any  other  way  than  fte  vaj  m 
which  they  had  made  it.  If  there  were  nothing  nwre  in  the  case  there  would  be  oo  nan  far 
argument. 

But  the  authority  given  by  the  Act  of  Parliament  is  attempted  to  be  controlled  tbe  U 
section  of  the  agreements  which  were  entered  into  by  the  local  bodies.  Now  I  own,  dot  h  ii 
not  very  easy  to  give  a  clear  and  distinct  interpretation  to  that  ist  section  of  those  agreemoitL 
I  doubt  very  much  whether  the  parties  had  themselves,  in  their  own  minds,  any  very  dax  and 
intelligent  apprehension  of  what  tnat  ist  section  meant,  hut  if  it  is  possible  to  give  a  very  ckai  and 
distinct  meaning  to  the  section,  certainly  that  section  cannot  be  made  availaUe  for  tbe  pvpase 
of  curtailing  and  restraining  tbe  clear  and  distinct  power  entrusted  by  tbe  Act  of  Paitiainait  to 
the  appellants.  As  it  appears  to  me,  tbe  utmost  that  the  i  st  section  of  tbe  agrement  does  is 
this  :  ii  provides  that  the  provisions  of  the  General  Acts  should  apply  to  the  Act  <tf  Pariiameit 
which  was  then  being  solicited  by  tbe  company,  or  to  any  other  private  Act  of  Pariiamcnt  wHA 
the  appellants  might  afterwards  obtain,  as  fuUy  in  every  respect  as  if  tbe  same,  that  is,  as  if 
private  Ac^  were  a  provisional  order  obtained  under  the  Tramways  Act  of  187a  Nov  vlnt 
advanta^  that  woula  give  to  the  parties,  or  was  supposed  to  be  likely  to  give  to  the  paities  I 
am  not  quite  sure;  buti seecleaiiy,thatthe  words tneyhaveused hnxitbetically  aretbese:  *tf 
if  iht  Act  of  Pariiament  were  a  provisional  order  obtained  under  the  Tramways  Act,  iS^"  Btt 
if  the  provisional  order  were  obtained  under  the  Tramways  Act  (tf  1870^  tbe  time  for  objecdot 
had  passed,  the  time  for  exercising  a  veto  was  gone.  The  provisional  order  was  in  existeac^ 
and  whether  that  were  an  order  which  had  passed  through  its  stages,  properly  or  impnqierty,ii 

Suite  immaterial.  The  Act  of  Parliament  coming  over  the  order  and  upon  the  top  m  tbe  oider 
id  away  with  all  consideration  of  the  foundation  of  the  provisional  order,  and  took  the  phce  of 
the  provisional  order  as  an  Aa  of  the  Legislature.  It  appears  to  me,  that  it  is  only  nfa  il»t 
Act  of  the  Legislature  that  we  have  now  to  do,  and  that  there  is  no  power  in  any  Coat  to 
restrain  the  appellants  so  long  as  they  follow  the  provisions  of  the  Actjoi  the  Li^idaniR,vU<^ 
it  is  not  pretended  they  are  not  doing. 
Therefore,  I  agree  that  in  this  case  the  interdict  should  be  recalled. 

Lord  Hatherley. — My  Lords,  I  also  concur  in  the  opinion  at  which  your  Lordships  haTC 
arrived,  that  the  interdict  should  be  recalled,  and  that  relief  should  be  given  to  the  appdaots; 
and  1  will  very  shorty  state  my  reasons  for  coming  to  that  conclusion.  If  your  Lordships  look 
at  the  General  Act  of  1 870,  you  find  that  it  is  divi&d  into  three  parts ;  the  first  part  rdating  ta 
Uie  mode  of  i»t)ceeding  to  obtain  a  provisional  order,  the  second  and  third  parts  beii^  of  a 
more  permanent  character,  the  one.  relating  to  the  construction  ctf  the  tramway,  and  Ae  oditr 
relating  to  certain  provi^ons  usually  introduced  into  other  Acts  giving  power  fbr  nutrag 
tramways  of  this  description.  The  second  and  third  parts  are  introduced  into  this  prime 
Act  which  we  are  considering  ;  the  first  part,  being  in  its  nature  temporary,  is  not  so  introdnced : 
but  it  happens,  that  in  that  first  part  mere  is  the  9th  section,  upon  which  so  much  discnsao 
has  aris^  by  which  section  a  power  is  given  to  one-third  of  tbe  frontagers,  or  persons  Irrii; 
in  front  of  the  line  of  tramway  about  to  be  constructed,  to  put  an  absolute  veto  upon  tbe  mtHiit 
of  any  provisional  order  empowering  the  construction  of  such  a  tramway,  unless  a  certain  distaice 
be  kept  between  tbe  extreme  edge  of  the  tramway  and  the  kerb  at  the  outside  of  the  footpatk 

Now  there  is  no  possibility  of  arguing  this  case  with  success,  as  the  respondents  have  aigsed 
it,  as  if  that  Act  had  expressly  said  no  provisional  order  can  be  made  at  all  which  will  biiagtit 
edge  of  the  tramway  within  that  distance  of  tbe  footpath,  irrespective  of  there  being  conseat  n 
the  part  of  tbe  frontagers  or  not,  for  the  introduction  of  the  question  of  the  consent  of  tbe  ft<«" 
agers  makes  it  clear,  that  such  an  order  is  not  in  itself  an  invalid  order.  It  is  an  order  wlucfc  bi 
the  full  force  of  an  Act  of  Parliament,  unless  that  dissent  has  been  interposed  before  tbe  oidff  is 


873.] 


EDIN.  TRAMWAYS  Co.  v.  BLACK.   [Z.  Hutherltys  opinion.]  2073 


iad&  Therefore  it  is  not  upon  the  face  of  the  order  a  bad  order.  The  order  is  perfectly  good, 
Ithough  it  gives  a  more  limited  space — it  may  be  a  much  more  limited  space — between  the 
amway  and  the  footpath,  because  when  the  order  is  once  made  and  there  has  been  no  opposition 
a  the  part  of  the  frontagers,  (it  will  be  assumed  that  it  is  a  proper  order,)  the  order  is  full  and 
Dmplete.  That  being  so,  we  come  to  the  second  Act  and  the  agreement  recited  in  it  I  think 
:  is  of  considerable  importance^  for  the  purpose  of  coming  to  a  just  conclusion  as  to  the  intention 
f  that  Act  of  Parliament,  to  obMrre,  that  the  Act  pointedly  introduces  the  sectud  and  third  parts 
F  the  General  Act,  and  does  not  introduce  Ae  first  part.  The  cmly  way  in  which  the  first  part 
u  be  said  to  be  introduced  at  all  is,  that  the  Act  confirms  by  Its  44th  section  an  agreement  made 
etween  the  parties,  that  is  to  say,  between  the  Local  Board  and  the  promoters  of  the  tramway, 
ad  that  agreement  inter  st  prondes,  that  as  between  the  parties  it  shall  be  as  if  the  first  part  of 
ke  General  Act  had  been  introduced  also.  Still  it  does  not  introduce  the  first  part  at  all,  except 
y  saying — As  between  you,  the  parties  to  this  agreement,  it  shall  be  as  if  it  were  expressly 
nacted.  The  very  foct  of  the  private  Act  saying  that  the  second  and  third  parts  shall  be 
oosidered  to  be  incorporated  in  this  Act  is  an  exclusion,  as  it  appears  to  me,  of  the  first  part. 

Upon  the  whole,  the  agreement  simply  comes  to  this,  as  it  appears  to  me,  that  the  local  bodies 
lipulate,  that  as  between  themselves  and  the  promoters,  not  only  as  to  this  Act,  but  as  to  all 
uure  Acts  as  well  as  this,  whenever  you,  the  promoters  of  this  tramway,  are  minded  to  have  any 
ramway  whatsoever  in  Edinburgh,  you  shall  not  have  an  advantage  over  us  by  proceeding  by 
Ipecial  Act  instead  of  proceeding  by  way  of  provisional  order,  but  it  shall  always  be  dealt  with 
B  between  you  and  us,  as  if  the  powers  you  obtained  were  powers  obtained  by  virtue  of  a 
rovisional  order,  and  therefore  they  shall  be  subject  to  all  sucb  rights  and  advantages  as  we 
ugbt  claim  by  virtue  of  that  arrangement  Now  it  is  said,  it  is  very  difficult  to  point  out  what  the 
articular  advantages  would  be  of  that  arrangement.  I  quite  agree,  that  it  is  extremely  difficult 
D  point  out  what  the  particular  advantages  would  be,  but  I  am  quite  clear  of  one  thing,  and  that 
it  that  the  local  authorities  had  not  the  slightest  idea,  that  they  had  a  right  to  object  only  at  die 
dme,  that  is  to  say,  before  the  order  was  made,  in  consequence  of  the  proper  distance 
etween  the  tramway  and  the  footpath  not  being  observed.  In  the  present  state  or  things  the 
ocsl  authcnrity  might  say  to  the  company—"  This  shall  be  treated  as  if  a  provisional  order  had 
cen  made,  and  we  insist  on  your  carrying  out  the  article  in  our  agreement,  that  you  will  execute 
Ik  tramway  in  the  manner  you  have  undertaken  to  do,  that  is  to  say,  according  to  your  plans," 
riiich  is  a  manner  perfectly  inconsistent  with  the  contention  of  the  respondents. 

I  certainly  feel  that  degree  of  diffidence  which  we  ought  always  to  feel  m  these  cases,  considering 
be  great  weight  of  authority  in  the  Court  below.  1  feel  the  weight  of  that  authority,  but  I  cannot 
irii^  my  mind  to  any  other  conclusion  than  that  which  I  have  stated.  It  must  be  no  doubt 
nring  to  some  defect  on  my  own  part,  that  I  cannot  see  the  force  of  the  reasoning  leading  to  the 
xntrary  conclusion. 

The  Lord  Advocate. — ^Your  Lordships  will,  of  course,  in  pursuance  of  the  ordinary  custom,  give 
he  appellants  their  costs  in  the  Court  below. 

Lord  Cairns.— Was  the  case  ripe  for  disposing    the  costs  in  the  Court  below? 

Lord  Advocate. — Yes,  my  Lord,  the  Court  below  did  dispose  of  the  costs,  but  it  gave  the 
sststo  the  respondents  who  succeeded  there.  Your  Lordships  are  now  reversing  the  judgment 
i  the  Court  mIov,  and  you  will  therefore,  I  presume,  give  the  appellants  their  costs  m  the 
Court  bdaw. 

Lord  Colonsay. — I  do  not  know  whether  that  is  always  done,  is  it  ? 

TTu  Lord  Advocate. — ^Yes,  always ;  I  never  knew  a  case  in  which  it  was  not  d<»ie. 

luttrlocMtors  reversed^  with  a  remit  recalling  the  interdict^  the  appellants  to  have  their  costs  in 

the  Court  below. 

Appellants  Agents^  Lindsay,  Paterson,  and  Hall,  W.S, ;  Ashurst,  Morris,  and  Co.,  West- 
ninster. — Re^ondentf  Agents,  Millar,  Allardice,  and  Robson,  W.S. ;  Slmson,  Wakefm^  and 
Smson,  Westminster. 
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3LS  f .  GEILS 

See  sequel  of  this  case,  Geils  v.  Geils,  post,  p.  170. 
iRD  Advcx:ate  v.  Clyde  Trustees  and  Hamilton 


6 


I 


See  also,  X.  Blantyre  v.  Clyde  Trustees^  post,  p.  1875,  ^  to  t^e  right  to  dredge  and  lay 
'  dredginf^  on  the  adjacent  banks. 

As  to  encroaching  on  the  alveus  of  a  river,  see  Bicket  v.  Morris,  post,  p.  1416,  and 

Orr  Ewingw.  Colquhoun,  4  Rett.  H.  L.  116;  L.  R.  2  Ap.  C.  839. 
As  to  the  property  in  land  reclaimed  from  the  sea,  see  Irvine  v,  Robertson,  1 1  Macph. 

298  ;  45  Sc.  Jur.  209. 

As  to  the  alveus  being  vested  in  the  Crown,  see  Ma^rair  v.  Mather,  9  Macph.  913  ; 
43  Sc.  Jur.  506. 

A  superior  of  lands  on  the  bank  of  a  navigable  river,  hdd  to  have  parted  with  his 
whole  right  seaward  to  feuars,  Hunter  v.  Z.  Advocate,  7  Macph.  899;  41  Sc 
Jur.  5«3- 

UNDEE  Harbour  Trustees  v.  Dougall  14 

See  also,  Mag.  of  Renfrew  v.  Hoby,post,  p.  627. 

As  to  the  ri^ts  conveyed  by  a  grant  or  harbour,  see  Ayr  Harbour  Trustees  v.  Weir, 
4  Rett  79- 

cWiLLiAM  V,  Adams  ) 

WDSAY  V.  McTEAR  J 

It  vas  afterwards  held,  that  an  ablebodied  pauper  was  not  only  not  entitled  to  relief,  but 
that  the  parochial  board  were  not  entitled  to  relieve  him  out  (tf  the  funds,  Jack  v.  I^le, 
posty^.  1367. 

An  ablebodied  man' 8  wife  cannot  be  recognized  as  a  pauper,  whether  he  has  a  settlement 
in  Scotland  or  not,  MaeCrorie  v.  Cowan,  24  D.  723. 

>UTH  Leith  Parochial  Board  v.  Allen  37 

As  to  implied  repeal  of  local  enactments  by  Poor  Law  Amendment  Act  1845,  see 
AdtunsoH  V.  Edin.  and  Glasg.  R.  Co.,  post,  p.  544 ;  Duncan  v.  Scott.  N.  E.  R.  Co., 
post,  p.  1767 ;  Com.  Supply  v.  N.  Brit.  R.  Co.,post,  p.  1855. 

DINBURGH  AND  PERTH  RAILWAY  COMPANY  V.  LEVEN  55 

See  also,  as  to  compulsory  making  of  line  and  purchase  of  lands  in  anticipation,  Scottish 
N.  E.  R.  Co.  V.  Stewart,  post,  p.  823  ;  Caledonian  R,  Co,  v.  Helensburgh  Mag.,  post, 
p.  642  ;  also  Anstrutherv.  E.  of  Fife  R.  Co.,  post,  p.  63 ;  Caled.  R.  Co.  v.  Helensburgh 
Mag.,  post,  p.  643  ;  Caled.  R.  Co.  v.  Ogilvy,pest,  p.  474. 

As  to  the  notice  stating  the  exact  interest  of  the  proprietor  claiming  compensation,  see 
Forth  and  Clyde  Co.  v.  Ewing,  2  Macph.  684. 

As  to  the  claimants  being  challenged  as  the  real  owners,  see  Fife  and  Kinross  R.  Co. 
T.  Deas,  11  D.  187. 

nstruther  V.  East  of  Fife  Railway  Company  63 
See  Edin,  and  Perth  R.  Co,  v.  Leven,  previous  case,  p.  55,  and  notes. 
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Arnot  v.  Brown 

See  also  interdict  against  pollution  of  air,  notvithstanding  the  fovonraUe  report  dm 

of  skill,  Fraser'sTrt.  v.  Cran^  4  Rett.  794. 
As  to  vithdrawing  case  from  Jury,  see  also  Dudgeon  v.  TTtet^son^  posty  p.  403 ;  Ifdfli 

V.  Stewarty  posit  P>  4S0 ;  Renfrew  Mag,  v.  Noby,postf  pi  627.  | 

Mitchell  v,  Cullen 

Where  a  trustee,  holdiug  two  different  funds  for  a  beneficiary,  makes  a  payment  «IA 
out  specifying  on  which  account,  he  has  not  afterwards  a  ii|^t  artutrarily  usdeO 
Beith  V.  Mackengie,  3  Rett.  185. 

Inglis  V.  Great  Northern  Railway  Company 

The  register  is  not  the  only  evidence  of  holding  shares,  CaUd.  R.  Co.  v.  LeddmtyV]  Di 
25i  9'7- 

As  to  forfeiture  of  ^az^^wt  Great  North.  R.  Co.^.  Clark,  18  D.  660;  28ScJar.il4. 
As  to  signing  contract  and  accepting  shares  see  Fife  and  Kinross  R.  Co.  v.  GmtU,  13  D!| 
891 ;  33  Sc  Jur.  465- 

Dyce  V.  Hay 

Held  incompetent  for  inhabitants  of  a  village  to  claim  the  free  use  of  a  mnir,  Haidirm 

V.  E.  Minio,  22  D.  1126  ;  32  Sc.  Jur.  51^ 
See,  where  the  sea  beach  was  held  to  be  subject  to  cross  servitudes  to  two  different  putie^ 

Mag.  Dundee  t.  Hunttrj  ao  D.  1067  ;  30'Sc.  Jur.  646.  See  also  Mag.  Editdmr^i. 

Mag.  Leith,  4  Rett  997- 
As  to  claiming  for  the  public  a  right  to  angle  in  a  loch,  Montgomery  v.  Waimi  q 

D.  635. 

As  to  claim  to  play  golf  on  property  of  a  burgh,  Sanderson  v.  Lees^  22  D.  24.  ; 
As  to  the  theory  of  dedication  m  the  lav  of  Scotland,  see  HoyU  v.  MeCmnM,  21 D.  ^ 

Ferguson  v.  Skirving 

See,  where  the  sentence  of  Presbytery  was  also  challenged  for  various  irr^ularitie^  ud 
the  objections  overruled,  Sutherland  v.  Presbytery  of  Dornoch,  13  D.  190;  23  Si 
Jur.  67.  ' 

See  also,  now,  tlw  Parochial  and  Burgh  Schools  (Scotland]  Act  24  and  25  ^^ct.     \  W. 

Duke  of  Athole  v.  Torrie 

As  to  res  judicata  in  an  action  like  this,  see  White  v.  D.  Bucdeuck,  pod,  p.  1409! 

Jenkins  v,  Robertson,  post,  p.  1442. 
As  to  title  to  sue,  see  Young  v.  Cutkberison,  post,  p.  309. 

A  proprietor,  whose  lands  adjoined  the  sea,  attempted  to  raise  a  declarator,  tbat  be  had 
the  right  to  the  salmon  Bshings  in  the  sea  exadverso  his  lands,  and  called  the  Ma^ 
trates  of  a  neighbouring  burgh  as  defenders,  but  the  Court  held  their  interest  ttoRUX^, 
k.  Galloway  v.  Mag.  Wigtown,  8  Macph.  959 ;  42  Sc.  Jur.  562.  I 

Macpherson  V.  Macpherson  1 

As  to  conversion  from  heritable  to  moveable,  see  Ferrie  v.  Ferrie^past,  p.  165 ;  BudM»  \ 

T.  Angus^post,  p.  1126. 
As  to  direction  to  accumulate,  see  CmpwhS^v.  BosvfetlfP&si,  p.  652 ;  Pundit.  £Ur, 

post,  p.  1303. 

Gibson  v.  Forbes  \ 

The  minister  is  liable  to  assessment  for  his  stipend  in  the  parish  where  bis  cfaoid^ 
and  not  where  his  own  residence  is.  Re  Ctty  Parish  of  Glasgov,  Gillon  r.  Mtd, 
14  D.  248;  24  Sc.  Jur.  114.  j 

It  was  afterwards  held,  that  a  minister  was  prcqirietor  and  occu[»er  of  his  nulls'"^  ' 
glebe  within  the  Lands  Valuation  Act  1 854,  and  so  liable  to  a  road  assessmmt  vaas 
a  Local  Act,  Cov/an  v.  GordoUf  6  Macph.  1018 ;  40  Sc.  Jar.  597. 
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Thoufson  v..  CHRTSTIE  1 1 5 

See  also  as  to  liability  of  law  agent  vhen  trustee^  Momsoh  v.  BaiUu^post^  p.  562, 

Vberdeen  Railway  Company  v.  Blaikie  i  19 

As  to  arbiter  having  power  to  decide  questions  on  alleged  fraudulent  deeds,  see 

E.  Kintore  v.  Union  Bank,  post,  p.  1 1 59. 
As  to  the  arbiter  having  no  power  to  give  damages  ifx  breach  of  contract^  see  Tough 

V,  Dumbarton  Water  Works,  1 1  Macph.  236 ;  45  Sc.  Jur.  162 ;  Calder  v.  Maciay, 

22  D.  741  ;  Pearson  v.  Oswald,  21  O.  419. 
As  to  architect  of  one  of  the  parties  to  a  contract  being  arbiter,  see  Dickson  v.  Grant, 

8  Macph.  566;  42  Sc.  Jur.  264;  TrowsdtUe  v.  N.  Brit,  R.  Co.^  2  Macph.  1334; 

36  Sc.  Jur.  672 ;  Trowsdale  v.  Jop^  4  Maq)h.  31 ;  38  Sc.  Jur.  25. 
As  to  the  mode  of  carrying  agreement  into  effect  being  impliedly  referred  to  arbiter,  see 

CaUd.  R.  Co,  V.  Greenock  R.  Co.,  i  Rett  H.  L.  8  ;  L.  R.  2  Sc.  Ap.  347. 

TODDART  V.  Grant  122 

A  memorandum  to  the  law  agent  found  in  deceased's  repositories  held  no  evidence  of 
revocation,  Cunningham  v.  Murray's  Trustees,  9  Macph.  713  ;  43  Sc.  Jur.  362.  See 
Forsyth's  Trust$es,\Q  Macph.  616;  44SC.  Jur.  353 ;  Ljyafs  Executors  w.MacdontUd, 
1 1  Macph.  744 ;  45  Sc.  Jmr.  453 ;  Kir^tUri^s  Trustees,  i  Rett  H.  L.  37 ;  L.  R. 
2  Sc.  App.  397. 

See  also  a  case  of  implied  revocation,  where,  on  repeating  the  legacies,  one  was  left  out, 
MacUod's  Trustees,  9  Macph.  903 ;  43  Sc.  Jur.  517 ;  A/exaxder  v.  Kir^atrick, 
I  Rett.  H.  L.  37  ;  L.  R.  2  Sc.  Ap.  397. 

As  to  presumption  of  revocatioii  froioi  deteUng  vwds,  see  Duttdie  Mag*  v.  Morris,  post, 
P.747- 

JoRRAY  V.  Grant  132 

Where  there  is  a  disposal  of  the  whole  moveable  estate,  the  question  of  the  executor's 
claim  to  a  third  of  the  dead's  part  cannot  arisen  Lowndes  v.  Douglas^  24  D.  1391. 

Irown  »,  Lord  Advocate  138 

Add  to  referaices  in  note,  S.  C  i  Macq-  Ap.  79. 

Where  a  mutual  setdement  reserved  power  to  reroket  it  was  bdd  to  be  testamentazy, 
Traquair  v.  Martin,  1 1  M^h.  22 ;  45  Sc.  Jur.  28. 

As  to  i^cy  duty  being  not  chargeable  during  a  sale  of  heritage  for  purpose  of  reinvest- 
ment, L.  Advocate  v.  Smith,  post,  p.  379. 

As  to  inventory  duty,  where  money  was  secured  on  heritable  estate,  see  L.  Advoeatg 
V.  Hagar*5  Trustees,  post,  p.  2002. 

As  to  proving  the  tenor,  when  such  a  mutual  settlement  has  been  lost,  see  Wvtehester 
V.  Smith,  I  Macph.  685. 

[arianski  v.  Cairns  146 

See  a  further  stage  of  this  case,  post,  p.  416. 

tatRiE  V.  Ferrie,  (No.  2.)  165 

As  to  conversion,  see  also  Ma^furson  t.  Macpherson,  ante,  p.  102 ;  Buchanan  r. 
Angus,  post,  p.  1 126. 

lEILS  V.  GeILS  170 

See  also  as  to  jurisdiction  in  case  of  divorce,  the  wife  being  English,  and  not  living 
with  her  husband  in  Scotland,  Fitt  r.  Fitt,  pest,  p.  1235. 

athcart  V,  Gammell  192 

See  also  as  to  entail  by  reference,  Ing/is  v.  Inelis,  post,  p.  24 1 ;  l/rouhart  v.  l/rguhari, 
post,  p.  264 ;  Cochrane  v.  Baillie,  post,  p.  685  ;  £.  Kintore  v.  Z.  Itnterury,  Post,  p. 
1 179 ;  FowUr  v.  Fowler,  7  Mac]^.  42a 

IL  6  R 
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The  question,  since  the  Rutherfurd  Act,  as  to  the  distinction  between  entails  hindivgi 
inf^r  karedes  And  ^ocui  aeditori  has  been  again  referred  to  in  KeHtn\.  TofUr^ 
2  Rett.  636 ;  Padwick  v.  Sttwart^  I  Rett.  710.  See  also  HtmiUan  t.  D,  H^t^m^ 
pos/f  p.  1747. 

As  to  obligation  to  make  a  valid  entail,  see  GroMm  v.  Sigwari,  pcsif  p.  548. 

Scottish  Marine  Insurance  Company  v.  Turner 

See  further  as  to  rights  of  underwrite'  in  case  of  total  Joss  of  the  ship,  BarrtUr. 
Sim^OH,  4  Rett.  177. 

CoLUNS  »,  Young 

See  also  Russell  v.  JRussell,  2  Rett  93, 

Where  some  misconduct  in  the  surviving  partner  is  suggested,  the  Court  will  a^foiot 
a  judicial  factor ;  Macpherson  v.  Richmond,  41  Sc.  Jur.  288 ;  Dickie  v. 
I  Rett.  1050 ;  Gaw  v.  SchmltSf  4  Rett.  92S. 

One  of  the  joint  adventurers  may  usuaUy  at  discretion  brii^  the  jm&t  advcDtn  to  1 
an  end,  Milltr-v.  iValktr,  3  RetL  242. 

Clyde  Trustees  v.  Duncan 

As  to  possession  of  a  deposit  receipt  by  the  creditor  who  gives  it  up  to  debtor,  see 

Stewart  v.  Centred  Bank,  zi  D.  1180;  31  Sc.  Jur.  644;  Forb*s  v.  Western  BoMk, 

16  D.  807  ;  26  Sc.  Jur.  38a 
As  to  discharge  of  acceptor  of  a  bill  of  exchange,  reserving  claims  against  otha^  see 

Muir  v.  Crau/erd,  2  Rett.  H.  L.  148  ;  L.  R  2  Sc.  App.  456.  I 
As  to  money  lost  in  the  hands  of  an  agent  who  acted  for  both  borrower  and  lender,  see 

FcUconer  v.  Dalryn^e^^  Macph.  212;  43  Sc.  Jur.  102;  Mag.  KiiUore  r.  Ta^ 

45  Sc.  Jur.  376. 

Millar  v.  Small 

See  also  Jtoya/  Bank  v.  Gar^ynefpestt  p.  245 ;  Kin^s  College  v.  Ht^tf«st,  p.  439;  1 

Elmsley  v.  Brown^post,  p.  467. 
A  dispones  of  the  vassal  not  being  confirmed,  held,  that  the  original  vassal  ms  sot 

absolved  from  liability  by  the  transference  of  feu,  ffyslep  v.  .Smw,  i  MaqdL  5U; 

35  Sc.  Jur.  326. 

Campbell  v,  Lang  i 

See  also  as  to  a  public  place  bdng  a  terminus,  Yovngv.  CvMertstm^postf^y^; 

Whiiew.  D.  0/ Buccleuch, post, 1409. 
The  Court  has  held,  that  a  wondemil  rock  on  the  seashore  is  not,  as  such,  a  paUic  place 

so  as  to  be  a  terminus,  Duncan  v.  Lees,  0  Macph.  274,  855;  43  Sc.  Jur.  107,50}; 

but  it  may  be  such,  if  the  place  is  also  a  kind  of  natural  harbour. 
AVhether  the  seashore  per  « is  a  public  place,  Darrie  v.  Drummond,  3  Macph.  49^ 

IKGLIS  V.  INGLIS  i 

See  also  as  to  entail  by  reference,  CeUhcart  v.  Gammell,  iM/r,  p.  192 ;  Urni^v- 
Urquhart,postf  p.  364 ;  Cochrane  v.  BaiUie,post,  p.  685,;     Ktntere  v.  L  immerj^ 
post,  p.  1 179. 

Royal  Bank  v.  Gardyne  i 

See  also  King^s  College  v.  Hay,  Post,  p.  429;  Elmsley  v.  Brown,post,  p.  467. 

As  to  the  powers  of  ine  granter  of  the  disposition  with  back  bond,  while  he  remaiBs 

in  possession,  see  Abbott  v.  Mitchell,  8  Macph.  268 ;  42  Sc.  Jur.  121 ;  Dundee  Cekt- 

daring  Co.  v.  Duff,  8  Macph,  289;  42  Sc.  Jur.  125. 
As  to  the  creditor  holding  ex  fade  absolute  disposition,  poinding  the  ground,  see  St^ 

Herit.  Soc.  v.  AUem,  3  Rett.  333. 
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»N  V.  BarBOUK  251 

ii  the  iather  had  no  settlement,  then  the  child's  settlement  will  be  that  of  its  hirth, 
Craig  V.  Greig^  I  Macpb.  1 172 ;  35  Sc.  Jur.  670;  Hopkins  v.  IroHsitUy  3  Macph.  424; 
37  Sc.  Jar.  203. 

See  also  Htn  v.  PatersoHy  19  D.  332  ;  Mayy.  TketnsoH,  18  D.  510;  Gibson  v.  Murray^ 
]6  D.  926 ;  Greig  v.  Adamson,  3  Macph.  575  ;  Carmichael  v.  Adamson,  i  Macph. 

452  ;  Kirkwood  v.  Manson,  9  Maq>h.  693 ;  MacUnnan  v.  IVaitet  10  Macph.  908 ; 

Seaitie  v.  Mackentuti  5  Rett.  737 ;  Anderson  v.  Paterson,  5  Rett  904 ;  Grmg  v. 
ykftu^,  5  Rett  977 ;  Lawsom  v.  GivaM,  4  Rett.  151 ;  Si.  Cnthberfs  v.  CmafffN^ 

I  Rett.  174. 

As  to  wife's  settlement,  see  Greig  v.  Sunfison,  3  Rett  643. 


kQUHART  V.  URQUHART  264 

'  See  also  Cochrane  v.  Baillie,  post,  p.  685 ;  E.  Fife  v.  i^ij^  Post,  p.  1 174. 
As  to  constnnng  statutes  retrospectively^  see  Kerr  v.  M.  Ailsa,  post,  p.  369, 

XSiTBiOSE.  Peerage  Claim  282 

The  presumption,  where  the  origin  of  a  dimity  of  peerage  cannot  be  found  in  any 
patent  or  writ,  i%  that  the  dignity  w^  hmited  to  males  only;  Herries  Peerage^ 
3  Macq.  Ap.  60a  And  a  husband  may  sit  !n  Parliament  by  virtue  of  his  wife's 
peerage,  Ibid. 

As  to  the  reduction  of  a  service  to  a  peerage/  see  'Alexander  v.  Officers  of  State^ 
Pasty  ^.  1574. 

INBURGH  Water  Company  v.  Hay  304 

This  decision  was  extended  to  the  analogous  case  of  assessment  under  the  Statute 
Labour  Assessment  Act,  Barony  Parish  v.  Glasgow  Waterworks,  7  Macph.  106; 
41  Sc.  Tur.  66;  also  to  tramways  laid  along  the  public  streets,  Craig  v,  Eaatdurgh 
Street  Tramways  Co.,  i  Rett  947. 

HJNG  V.  CUTHBERTSON  309 

See  also  as  to  terminus  being  a  public  place,  Campbell  v.  Latig,  ante,  p.  236;  White 
V.  £>.  Buedeuch,  post,  p.  1409. 
f  As  to  the  nature  and  leogdi  of  possession  and  proper  inierences  to  draw,  see  Mag. 

Elgin  V.  Sobertson,  24  D.  301 ;  34  Sc.  Jur.  149. 
^  As  to  res  judicata,  see  yetUtiits  t.  Bobertson,  post,  p.  1443. 

kLROSE  V.  HASTIE  315 

As  to  appeal  against  ioteriocator  adjostiiig  issuer  see  yohnston  v.  yohnston,  pest, 
p.  895- 

iuTNERHAN  V,  Melville  323 
^  As  to  the  time  of  claiming  reference  to  oath,  see  Lengwortk  r.  Yeluerton,  post,  p^  1 527. 

Ibedden  v.  Patrick  332 

[   An  action  was  raised  to  reduce  a  decree  of  the  House  of  Lords  and  Court  of  Session  on 
I       the  ground  of  no  jurisdiction,  Lengwor^  t.  Yelverton,  7  Macph.  40;  41  Sc.  Jur.  19. 
As  to  delay  in  raising  action  of  redaction,  see  Lockytr  v.  Ferryman,  4  Rett  H.  L.  32 ; 
L.  R.  3  App.  C.  519. 

EDINBURGH  UNIVERSITY  V.  EDINBURGH  MAGISTRATES  355 
It  Tas  also  held,  that  the  Senatus  was  not  entitled  to  make  regulations  admitting 
female  students  to  study  and  become  graduates,  as  the  charter  impliedly  forbade  this, 
yex  Blakt  V.  SenaUts  Univ.  of  Edinburgh,  1 1  Macph.  784;  45  Sc.  Jur.  476.. 


lERR  V.  Marquis  of  Ailsa  364 

fhart,  atiie, 
6  R  2 

Google 


As  to  the  rule  relating  to  retrospective  enactments,  see  Urguhart  v.  Vrguhart,  mite, 

6  R  2 
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p.  269;  Gardner  v.  Lucas,  $  Rett.  H.  L.  105;  L.  R.  3  App.  C.  597;  Aa^ 
Iff  rtt  I  Macph.  774. 

See  a  case  of  the  then  nearest  heir  being  in  possesion,  lut  subject  to  aneaierhar 
emei^g  and  displacii^  him,  Bruct,  i  Rett  7401 


Dickson  v.  Dickson  37J! 

See  also  for  instances  of  faculties  exercised  by  heirs  of  entail,  Martm  t.  Kelso,  fast, 

p.  691 ;  Ferguson  v.  NewtoH,  post,  p.  1758. 
As  to  the  exercise  professing  to  be  by  virtue  of  one  o£  two  powers,  Callwiiir  t. 

CaUandgr,  7  Macph.  777 ;  41  Sc.  Jur.  404. 

Lord  Advocate  v.  Smith  379: 

See  also  y<^msttm  v.  yehnsUm^post,  p.  909;  BuckanoM  v.  AnguSt  Pest,  p.  1126^  and 
note. 

The  r^ht  of  a  beneficiary  to  the  price  of  a  house  sold  held  to  be  moveable,  Mackeait 
V.  Mackensie,  6  Macph.  375 ;  McGikhrisVs  Trustees,  8  Macph.  689;  42  Sc.  Jnr.jtS- 
During  a  temporary  conversion  into  heritable  estate  the  succession  remains  heritable, 

Melrose  v.  Melrose,  7  Macph.  1050;  41  Sc.  Jur.  593. 
Where  beneficiary  died  before  actual  sale  of  heritable  estate  which  the  trustees  were 
ordered  to  sell,  the  interest  was  held  moveable,  SomervilUs  Trustees  v.  GilUspit, 
21  D.  1 148. 

As  to  inventory  duty  where  money  is  secured  on  heritable  estates,  see  Z.  Adv. 
Hagarfs  Executors,  post^  p^  2003 ;  L.  Adv.  v.  M.  JLansdowHe,  1 1  Macph.  6 ;  45  Sc 
Jur.  5. 

As  to  legacy  duty,  when  the  deed  is  intertnvos  in  substance  though  also  testamenlaiy, 
see  Brown  v.  L.  Adv.,  ante,  p.  138. 

Scott  or  Glendonwyn  v.  Maxwell  38^ 

See  also  where  the  fee  of  the  wife's  estate  was  held  to  vest  in  herself  and  not  ia 
hustumd,  Myles  v.  Calnum,  19  D.  408  ;  29  Sc.  Jur.  192.  See  also  Cunningham  r. 
Anstruther, post,  p.  2013. 

As  to  destination  to  man  and  wife,  and  longest  liver,  and  their  heirs,  W«MaBt  v. 
Henderson,  2  Rett  9991 

Patekson  V.  Wallace  3^ 

See  also  Brydon  v.  Stewart,  post,  p.  447 ;  WUsou  v.  Merry,  post,  p.  1 597. 

Whoe  the  master  was  allied  to  be  in  ^ult  for  not  propping  the  roof  of  ^  see 

Stewart  v.  Co/truss  Iron  Co.,  4  Rett  952. 
As  to  the  master's  liability  in  case  of  dangerous  work,  see  PoUoek  r.  Cassttfy,  8  Micpb. 

615;  42  Sc.  Jur.  303;  Stark  v.  Maclaren,  10  Macph.  31 ;  44  Sc.  Jur.  56;  Roiertsn 

v.  Brown,  3  Rett.  652. 
Where  a  fdlow  servant's  ne^igence  causes  the  injury,  see  Bartonskili  Coal  Co.  t. 

Jteidand  Ma^uire,  post,  p,  785;  Wilsm  v.  Merry,  post,  p.  1597. 

Aberdeen  Railway  Company  v.  Blaikie  % 

See  also  as  to  duty  of  director  of  company,  and  advantages  derived  as  snch,  Hemiint* 

v.  Huntingdon  Copper  Co.,  5  Rett  H.  L.  I. 
The  doctrine  as  to  purchase  by  solicitors  from  clients  was  discussed  in  Ma^kersods 

Trustees  v.  WaU,  5  Rett.  H.  L.      L.  R.  3  App.  C  254. 
A  con  tract  between  P^ce  Commissioners  and  a  company,  of  which  some  Commissjonen 

were  shareholders,  was  held  ntM  to  be  null,  Paterson  v.  Portoiello  Town  CouucS, 

4  Macph.  726;  38  Sc.  Jur.  ^85. 
As  between  a  person  and  his  mtenUctor,  see  the  like  rule,  RankiH  v.  BusseH,  7  MacpL 

126;  41  Sc.  Jur.  73. 

As  to  director  of  company  seeking  to  enforce  a  sale  to  himself,  Taster  v.  Ska-a^t  fVaUr 

Co.,  6  Macph.  256^ 

As  to  private  trusts,  see  Perston  v.  Perston*s  Trustees^  \  Macph.  245 ;  35  Sc.  Jur.  16& 
As  to  bond  fide  perception  of  fruits,  see  L.  Adv.  v.  Drysdale,  i  Rett  H.  L.  27;  ^ 
R.  I  App.  C  368. 
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>UDGEON  V.  Thompson  403 

As  to  withdrawing  case  from  jury,  see  also  Arnot  v.  Brown,  ante,  p.  65 ;  Walker  v. 

Stewart,  pasty  p.  450;  Renfrew  Maz.  v.  Hoby,post,  p.  627. 
As  to  a  lil^  case  in  Sheriff  Court,  Dykes  v.  Merry,  7  Macph.  603 ;  41  Sc.  Jur.  355. 

iRR  V.  Union  Bank  411 
See  also  CaUd,  Ins,  Co.  v.  British  Lmen  Co.,  post,  1007,  and  note. 

[ARiANSKi  V.  Cairns  416 

See  preceding  appeal,  p.  146. 

The  mode  of  preparing  issues  in  similar  cases,  so  as  to  avoid  ambiguity,  was  discussed 
in  Love  v.  Marshall,^  Macph.  291;  43  Sc.  Jur.  Ill;  Munrov.  Strain,  i  Rett. 
1039 ;  Maelaurin  v.  Stafford^  3  Rett.  265 ;  Beres/ords  Trustees  v.  Gardner,  4  Rett. 
363- 

:lark  v.  City  of  Glasgow  Company  42a 

This  case  was  commented  on  by  the  Judges  of  the  Court  of  Session,  who  held  the 
same  principle  did  not  apply  as  between  landlord  and  tenant ;  DuJ^  v.  Filming, 
8  Macph.  769 ;  42  Sc.  Jot.  203.   See  Buchanan  v.  Andrew,  post,  p.  2033, 

lORROWS  V.  COLQUHOUN  425 

See  also  the  interdict  refused,  where  tenant  held  under  tacit  relocation,  yehn^on  v. 

Thomson^  4  Rett.  868. 
Where  there  is  a  clause  of  exclusion  of  assignees,  the  lease  will  vest  in  the  l>ankrupt 

tenants  trustee,  if  the  landlord  do  not  object,  Doiie  v.  M.  Ailsa,  2  Macph.  788. 

tiNG's  College  of  Aberdeen  v.  Hay  428 

See  also  Royal  Bank  v.  Gardyne,  ante,  p.  245  ;  Elmsley  v.  Brown,  post,  p.  467. 
See  as  to  liability  of  each  of  feuars,  when  Uiey  are  trustees,  Hen^son  v.  Norritt 
4  Macph.  691. 

^TH  Docks  Commissioners  v.  Scotland  432 

See  further  as  to  this  case,  Leith  Docks  Corns,  r.  Miles,  post,  p.  1384;  and  Clyde 
Trustees  v.  Adamson,post,  p.  1351. 


439 


)rew  v.  Drew 

The  hearing  of  proof  of  parties  is  generally  matter  of  discretion  in  arbiters, 

Ledingham  v.  Elpkinstone,  22  D.  245 ;  32  Sc.  Jur.  102 ;  Mackenzie  v.  Hill,  40  Sc. 

Jur.  499;  Cochrane  \.  Cuthrie,^-^  D.  865;  33  Sc.  Jur.  430. 
If  they  hear  evidence  of  one  party  in  absence  of  the  other,  it  is  not  corruption, 

Campbell  V.  MacHolm,  2  Macph.  271. 
As  to  alleged  corruption,  and  the  remedy,  see  Coxy.  Binning,  6  Macph.  161 1  40  Sc. 

Jur.  93;  Cameron  v.  Menzies,  6  Macph.  279;  40  Sc.  Jur.  2^;  Alexander  Bridge 

of  Allan,  7  Macph.  492  ;  41  Sc.  Jur.  258. 
As  to  attempt  to  reduce  an  interim  decree  arbitral  leaving  the  submission  unchallenged, 

Walls  V.  Connell,  24  D.  IC48. 

JRYDON  V.  Stewart 

See  also  Paierson  v.  Wallace,  ante,  p.  389,  and  note. 
As  to  the  issue  being  controuled  by  the  record,  see  Morgan  v.  Morris,  post,  p.  806, 
and  cases  referred  to. 

As  to  contributory  negligence  in  a  boy  trespassing,  see  Galloway  v.  King,  10  Macph. 
788;  44  Sc.  Jur.  449. 

Valker  V.  Stewart  450 

As  to  mthdraving  case  from  jury,  see  also  Renfrew  Mag.  v.  Hoby,  post,  p.  627,  and 
Arnot  r.  Brown,  ante,  p.  65 ;  Dudgeon  v.  T/um^son,  ante,  p.  403. 


447 
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Baird  V,  Ross  460 

See  aft  to  actioa  against  provuuoiial  c«nmittee  by  secretary  and  Uw  agent,  Maaaait 
V.  CoK^ieUt  posit  P>  ^fi> 

Elhsley  V.  Brown  4^ 

See  Royal  Bank  v.  GMnfyiu,  aitte,  p.  345,  and  note ;  Xinjfs  Collect  v.  /fay,  anttt  p.  438 . 
Where  tlie  vassal's  disponee  was  inteft  but  not  confirmed,  tbis  rass^  was  hdd  not 
dischai{[ed  from  feu  duty,  Hysiop  v.  ShaWt  i  Macidi.  535. 

Ogilvy  V.  Earl  of  Airlie  470 

See  also  Cjvffffiff^Aom  V.  ^fnrA>,/0x/,p.95l;  E.  Ktntort-v.  L.  Inverury,post,^.  1179; 

Howdm  V.  Fleeming,  post,  p.  1406;  Hamilton  v.  D.  Hamilton,  post,  p.  1747. 
As  to  acts  of  contravention,  see  Gidson  r.  Gibson,  7  Macph.  791 ;  41  Sc.  Jur.  410. 

Caledonian  Railway  Company  v.  Ogilvy  474 

See  also  as  to  iniury  arising  not  from  making,  but  from  workii^,  tbe  railway,  Citf  4 

Glasgow     Co.  v.  Huniir^posty  p.  1791. 
As  to  an  illegal  item  beiiu  included  in  the  verdict  of  the  jury,  see  Caled.  R.C».f. 

CarmickaeltPesttV.  1836. 
As  to  a  notice  and  claim  under  Lands  Clauses  Act  being  incon^Ktent,  and  Rulvif 

Co.  not  demanding  a  jury,  see  Edin.  and  Leith  Glass  Co.  v.  North  Brit.  Ca, 

34  D.  1236. 

National  Exchange  Company  v.  Drew  482 

See  this  case  further  in  Court  of  Session,  National  Exchange  v.  Dmu,  23  D.  i. 
See  also  Davidson  v.  Tulloch,  post,  p.  93a ;  Cullen  v.  Thompson, post^  p.  1 143 ;  Wisiem 

Bank  V.  Addie,poit,  p.  1475 ;  New  Brunswick  v.  Conybeare,  9  H.  L,  C.  711. 
It  was  held,  that  the  fraud  of  the  officers  of  a  company,  who  bought  back  their  shares 

under  value,  was  the  fraud  of  the  Co.,  and  an  action  to  reduce  the  sale  was  competent, 

yardin^'s  Trustees  v.  Carron  Co.,  2  Macph.  iioi. 

FLEEMING  V.  Orr  49^ 

A  statute  was  passed  soon  after  this  decision  to  protect  owners  sheep  worried;  ]6 
and  27  Vict.  c.  iocl  The  rule  of  law  was  applied  in  Mclntyre  v.  CafwurW,  8 
Macph.  570;  42  Sc.  Jur.  271 ;  Renwkk  v.  Von  Rothberg,  2  Rett.  855. 

Another  statute  as  to  dangeraus  dogs,  34  and  35  VicL  c.  passed  in  1871 ;  Hatdtrm 
v.  Mackenme,  3  Rett.  623. 

Baillie  v.  Lockhart  501 

See  Paul  v.  AMstruthert  postt  p.  1212,  and  note. 

Lang  v.  Brown 

A  submission  to  arbiters  does  not  necessarily  imply  an.  agreement  to  refer  also  to 
overs  man,  Merry  v.  Brown,  post,  p.  1 163. 

Scott  v.  Scott  507 

See  also  Ferrier  v.  Angus,  3  Rett.  396. 

The  word  *  relations  *  held  to  be  wider  than  next  of  Idn,  MacCormack  r.  Bvitrt 
23  D.  398. 

Norton  p.  Stirling  W 

As  to  the  proper  course,  when  clerical  error  discovered  in  deed  after  it  is  given  in  for 
registration,  see  Caldwell^  10  M»:ph.  99;  44  Sc.  Jur.  70;  Thorns,  8  MacpL 
857;  43  Sajnr.  509. 
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tOLER  V.  Marsh  5>8 

As  to  deathbed,  see  Bardlm  v.  Blacky  postj  p.  1643. 
See  also  Leitk    Liith,  i  Macph.  949. 

iMNiE  V.  Glasgow  and  South-Western  Railway  Company  520 

See  another  case  between  same  parties,^//,  p.  709. 

As  to  lepetitum  of  freight  paid  in  enror  by  conugnee^  see  YetUt  r.  CcehrafUf  6  Macph. 
427;  40  Sc.  Jur.  222. 

URSELL  V.  NeWBIGGING  528 

Stt  also  Pursel/v.  Eider, pestf  p.  1303;  Y0unjg^y.JtoderUon,fi(ut,p.u68. 
As  to  period  of  division  postponed  to  wMow's  death,  see  Altzander*s  Trustets,  8  Macph. 
4i4;42ScJur.  193. 

^Reilly  V.  Sempill  532 
See  also  Morris  v,  TeiuiaiU,  post,  p.  566 ;  Paisrsett  v.  Wilwn^  posit  p.  894. 

j>AiisoN  v.  Edinburgh  and  Glasgow  Railway  Company  544 

See  further  as  to  assessment  of  railways,  Duncan  v.  Scoti.  N.  E.  R.  Co.yPosi,  p.  1767 ; 
Glasg.y  Barrkgadt  R.  Co.  v.  Caltd.  R.  Co.,  posty  p.  915;  Comrs.  Suppiy  v.  N, 
BrU.  R.  C0.tp0stt  p.  1855. 

iSAHAM  V.  Stewart  548 

See  also  Cochrane  v.  BaUlittPost,  p.  685. 

See  also  as  to  obligation  to  m^e  valid  enuil,  Cordon  v.  Cordon*!  Trusiees,  4  Macph.  301 ; 

38  Sc.  Jur.  232 ;  Faraukarson  v.  Farguharsoiis  Trustees,  4  Macph.  831 ;  38  Sc.  Jur. 

337;  Massy  v.  Scoti  s  Trustees,  ii  Macph.  173;  45  Sc.  Jur.  127;  Leny  v.  Lei^, 

32  D.  1272;  Ochierlonyv,  Ockteriony,  4  Rett.  587. 
See  a  case  where  trustees  were  directed  to  convey  to  a  child  and  her  children,  G&sotfs 

Trustees  v.  Ross,  4  Rett  1038. 

Unson  V.  Baillie  562 

See  also  Thompson  r.  CkrisOe,  ante,  p.  115. 

As  to  a  trustee  being  also  lav  agent,  see  i!cott  v.  Hmidysidds  Trustees^  6  MacfA.  753 ; 
40  Sc.  Jur.  387. 

As  to  a  tmstee  being  uipointed  by  co-trustees  their  foctor,  WeUioood's  Trustees  v.  Hall, 
19  D.  187;  29  Sc.  Jur.  86, 

Imuus  V.  Tennant  576 

See  also  Tennani  y.  Morris, post,  p.  731;  Paiersonv.  Wilson,  post,  ^.  %i^i\Purselt 
Elder, post,  p.  1303;  Aives  v.  Alves,2ili.y iz  ;  33  Sc.  Jur.  354. 

Uclaine  V.  Maclaine  575 

The  warrant  to  record  must  contain  the  name  of  both  granter  and  grantee,  yohnsoH 
V.  Petti£rew,  3  Macph.  954;  37  Sc.  Jur.  505. 

lORGAN  V,  Morris  591 

See  sequel  of  same  case,  Morgan  v.  Morris,  post,  p  806. 

As  to  the  issue  being  controlkd  by  the  record,  see  further,  Morgan  v.  Morris,  postf 

pi  806;  Pringle  v.  Bremner, post,  p.  1454. 

ftATR  Iron  Company  v.  Alison  609 

See  also  Stvinbume  v.  West.  Bank  of  Scotland,  18  D.  1025 ;  28  Sc.  Jur.  473. 
The  power  <tf  a  manager  of  an  ordina^  firm  to  sign  bills  in  the  name  erf' principals  was 
discussed  in  Brver^e  v.  Beveridg/s  Trustees,  post,  p.  1976. 
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Gray  v.  Graham  t 

See  also  Gemmtll  v.  Macalister,  post,  p.  1151. 

As  to  lav  agent  claiming  preference,  under  a  prior  security,  see  Love  v.  Sloriej 
t  Macph.  22;  36  Sc.  Jur.  10;  and  the  presumption  against  a  deed  in  tlie  agenfs 
favour.  Grieve  v.  CunniHgham,  8  Macph.  317;  42  Sc.  Jar.  140;  Ma^kerstais 
Trustetsy,  W^t^  5  ReU.  H.  L.  9;  L.  R.  3  App.  C.  254. 

As  to  catholic  securities^  see  MortoHy  10  Macph.  292 ;  44  Sc.  13a 

The  title  deeds  of  a  heritable  estate  are  not  a  subject  of  pledge  in  the  hands  of  the  law 
agent,  Christie  v.  RuxtoH^  34  D.  1 183 ;  34  Sc.  Jur.  ^68. 

As  to  lialMtity  of  law  agent  acting  for  cautiooer,  Fleming  r.  Re^risan,  21  D.  982. 

Menzies  V,  Macdonald  6a 

See  also        t.  Ne^^^  posiy  p.  1688. 
Renfrew  Magistrates  v.  Hoby  6^ 

See  also  as  to  harbour  dues,  Dundee  Harbour  Trustees^.  Dmtgall^  eatte^^.  14,  and  note. 
As  to  withdrawing  case  from  jury,  see  Amot  t.  Brmon,  ante,  p.  65;  Du^^an  r. 
Thompson,  ante^  p.  403 ;  Walker  v.  Stewart^  ante,  p.  45a 

Caledonian  Railway  Company  v.  Sprot  <^ 

See  also  Caied,  R.  Co.  v.  L,  Beikaven,  post^  p.  698 ;  and  Bm^oMom      Andnm,  ! 
post,  p.  3033. 

As  to  sate  of  the  site  of  piers  supporting  a  viaduct  of  railway,  see  Caled.  Jt  Ck  v. 
HendersoHf  4  Rett  14a 


Caledonian  Railway  Company  v,  Helensburgh  Magistrates 

See  Anstruther  v.  E.  Fife  R,  Co.,  ante,  p  63 ;  £din.  Perth,  &v.  R.  Co.  v.  Phii^,  post, 
p.  681 ;  Scott.  N.  E.  R,  Co.  v.  Stewart,post,  p.  838. 

Cuming  v.  Boswell  4^ 

See  also  OReify-v.  Thompson,  post,  p.  1534;  Barstowv.  Blaci,posi,^.  1643.  ' 
See  as  to  heritable  and  moveable,  L.  Adv.  v.  Smith,  ante,  p.  379;  yoAmsiom  r. 

yohnston,  post,  y.  909 ;  Buchanan  v.  A  ngns,  post,  p.  1 1 26. 
As  to  a  class  of  children  being  entitled  to  accruing  income,  see  Dttnctais  Trustees, 

4  Rett.  1093. 

As  to  direction  to  accumulate,  see  Macpherson  v.  Macpkerson,  ante,  p.  102 ;  and  PnrstU 

v.  Elder,^st,  p.  1303;  Sturgis  v.  Meiklam, post,  p.  1321. 
As  to  conditional  institution,  see  Young  v.  Rcierison,  post,^  1108,  15661 

Hutchison  v.  Skelton  65 

As  to  advance  to  child  being  in  part  payment  of  provision,  see  K^pen  v.  Dttri^,post, 
p.  763. 

Dixon  v.  Bovill  6fij 

See  further  questions  arising  out  of  these  iron  warrants,  Connal  v.  Loder,  6  MacpiL 
1095;  40  Sc.  Jur.624;  Vickersv.  Hertx,post,^lZi9i\Pochinv,Robinoivs,yVi2c:ph. 
633;  41  Sc.  Jar.  334;  Hampton  v.  Dtxon,  i  Rett  72;  Coivinv.  Dixon,  s  Macph. 
603 ;  Commercial  Bank  v.  Kennard,  21  D.  864. 

Mackenzie  v.  Dunlop  6ft 

See  Kirkland  v.  Nisbet,  post,  p.  876. 

As  to  evidence  of  usage  of  trade,  see  Towill  v.  British  Stv.  Association,  3  Rett  117. 
Usage  of  country  allowed  to  explain  the  word  "  interest "  in  a  lease,  Sinclair  v.  McBttA, 
7  Macph.  273;  41  Sc.  Jur.  165. 

Macewan  v.  Campbell  6) 
See  Baml  v.  Ross,  ante,  p.  46a 
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'Md»: 

See  also  as  to  reference  to  oath,  where  the  claim  i^ainst  promoters  o^'a«(gf)pl|#tlM' 
prescribed,  Wkiie  v.  CaUd.  R,  Co.,  7  Macph.  583;  41  Sc.  Jur.  314;  4^ mH^^ 
Order  Co.,  42  Sc.  Jur.  212. 
As  to  the  minutes  of  committee  being  evidoaceagunst  committee  ma%i»lA  {sabeeot^ 
see  yohnstoH  v.  Scott,  22  D.  393. 

piNBURGH,  Perth,  and  Dundee  Railway  Company  v.  Puiup  figJ^ 
f  See  also  ScetHsh  N.  E.  R.  Co.  t.  Stewart^  post^  p.  838. 

bcHRANE  V.  BAILLIE  6&5 

.  See  also  E.  Fife  v.  Duff,  post,  p.  1 174. 

^  As  to  obligation  to  make  strict  entail,  see  Ochterlony  v.  Ochterleny,  4  RcLL  587; 
Graham  v.  Stewart^  omU,  p.  548. 

fARTiN  V.  Kelso  691 

See  also  Dickson  v.  Dickson,  ante,  p.  373;  Ferguson  v.  Newton,  post,  p, 

Uledonian  Railway  Company  v.  Lord  Belhaven  69S 
See  Cal^  R.  Co,  v.  an/^,  p.  633,  and  note. 


DIE  V.  Brown  ^ 

As  to  /vf  quasitum  tertio,  see  also  FimUe  v.  GUag.  axd S.  W.  R.  C^]A^  f^l 
Robertson  v.  Flemings  post,  p.  1053. 


■HITE 

^  See  also  Cathcart  y.  Gammell,  ante,  p.  192,  and  note, 
i   See  attempt  to  entail  moveables,  and  the  eflbct 


V.  Dempster  ^ 

note. 

«!  heirs,  Kinnear  v.  Kimtear^.  4.  Rett. 


705. 

As  to  erastues,  see  Gollan  v.  Golian,  post,  p.  1209. 

inie  -v.  Glasgow  and  South- Western  Railway  Company  (No.  2.)  709 

As  to  Jus  quasitum  teriio,  see  also  Peddie  r.  Brown,  ante,  p.  704 ;  Robertson  v.  Fleming, 
post,  p.  1053. 

loNDON  AND  NORTH-WESTERN  RAILWAY  COMPANY  V.  LiNDSAY  717 

A  person  in  Australia  was  held  liable  to  be  sued  in  Scotland,  becau'^e  ho  had  leR  4 
balance  of  <)s.  yi.  to  his  credit  in  a  Scotch  Bank,  ^(Jjj  v.  Ross,  g  Rosf.  10 13.  And  a 
creditor  of  a  man,  who  died  abroad,  arrested  the  proceeds  of  a  life  policy  in  a  Scotch 
Insurance  Office,  so  as  to  sue  the  executor,  Forrest  v.  Forrest,  l  Macph,  806  ;  35  Sc. 
Jut.  496.  And  publishers  of  English  newspapers  were  sued  for  libel,  af  ccr  atresting 
debts  due  to  them  in  Scotland,  Ijm^aortk  v.  Hope,  3  Macph.  1049;  37  Sc.  jur.  552. 

And  the  interest  of  a  life,  insured  m  a  Scottish  mutual  life  office,  has  beeo  held 
arrestaUe  so  as  to  found  jurisdiction  ai^ainst  the  person  insured  wwetiviag,  £ai%k^ 
kardfs  Trustees  v.  Scottish  Amicable  Co.^  9  Macph.  443. 

Whether  an  arrestment  jurisd./und.  causd  is  a  good  basis  for  an  actioo.  of  reductioiv 
see  Shaiv  v.  Do-u/,  7  Macph.  449 ;  41  Sc.  Jur.  246. 

Arresting  documents  is  notsulHcient,as  theyare  not  capable  of  attachment  by  dlli^Euce 
in  execution,  Trowsdale  v.  Forceit,  9  Macph.  88;  43  Sc.  Jur.  51. 

As  to  arresting  share  of  a  beneficiary  under  a  trust  deed,  Learmwt  v.  Shsar^Tf  ' 
4  Macph.  540 ;  38  Sc.  Jur.  274;  as  to  contingent  claim  in  a  bankrupt eittaie,  Wj^erv. 
'  Carr,  4  Rett.  444. 

Whether  the  effect  of  decree  is  limited  to  the  ralue  of  the  goods  aireste^MeZnnl&mrT. 
L.  ondN.  W.  R,  Co.,  22  D.  571 ;  32  Sc.  jur.  221. 

Edmond  V,  Gordon  724, 

See  also  Fleeming  v.  Howden,  post,  p.  1621. 

See  where  registration  did  hot  operate  as  intimation  to  the  vi^s,  fathei^  tnmgei^ 
Tods  Trustees  v.  Wilson^  7  Macph.  iioo;  41  Sc.  Jur.  ti6. 
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See  as  to  assignatioo  of  lease,  where  tenant  remained  in  possesaon,  Btittan  v.  Craig,  i 
3  Macph.  1365. 

Tennant  V.  MOBRIS  ;j 
See  also  Morris  v.  TmmmU^  anitf  p.  567,  and  note;  Pttrsgtt  v.  Elder,  fost,  p.  13^3. 

Anderson  v.  Gill  73 

As  to  the  weight  to  be  given  to  evidence  of  engravers,  founded  on  comparatio  tiUranmi^ 
see  ForsUry.  Forster,  7  Macj^  797;  41  Sc.  Jur.  435. 

Dundee  Magistrates  v.  Morris  74; 

See  further  stage  of  this  case,  Afag.  Dundee  v.  Presb.  Dundee,  post,  p.  1078 ;  PnA, 

Dundee  v.  Mag.  Dundee^  i  Macph.  473 ;  35  Sc.  Jur.  274.  \ 
See  also  Bruce  v.  Presb.  0/  Deer^  post,  p.  1437;  Clepkane  v.  Mag.  Kdinbur^ 

post,  pp.  HI7,  1657;  University  of  Aberdeen  v.  Irvine,  post,  p.  1555. 
See  instances  of  charitable  legacies  void  or  alleged  to  be  void  for  uncertainty*  Zra^ 

Executors,  1 1  Macph.  744 ;  45  Sc.  Jur.  453 ;  IVilsoi^s  ExKutort  r.  Scotiisk  Society, 

8  Macph.  233 ;  43  Sc.  Jur.  102. 
As  to  several  testaments  more  or  less  inconsistent,  see  Stoddart  r.  GrmU,  anie,  p.  in, 

and  note. 

As  to  referring  to  deleted  words,  see  Inglis  v.  Buttery,  5  Rett  58;  5  Rett  H.  L^; 

L.  R.  3  App.  C.  552 ;  Gollan  v.  GoUan,  post^  p.  1209. 
As  to  payment  tA  expenses  of  both  parties  out «  estate,  see  Mora*  v.  Ford,  5  IifoqpL 

353;  39  Sc.  Jur.  183. 

Kippen  v.  Darley  ^ 

See  also  Cuningkame  v.  Anstruther,post,  p.  2013. 

Further  litigation  arose  in  this  case  in  consequence  of  a  daughter  discharging  the 
tnistees  on  receiving  a  payment,  A)ji>^  v.  7«  Rett.ii7i.  Seealso  j 

as  to  reduction  of  a  payment  in  discharge,  being  received  in  ignorance.  Fowler  r. 
Mackenzie,  44  Sc.  Jur.  332 ;  11  Sc.  L.  Rep.  485. 

The  Court  has  since  held,  that  there  is  no  presumption  E^inst  a  gratuitous  testaramtaiT 
provision  by  a  parent  to  a  child,  being  in  addition  to,  and  not  in  satisfaction  ef,  a 
previous  provision  in  obligatione.  Cowan  v.  Dick^  Trustees,  i  Rett.  119. 

As  to  legacies  cumulative  to  provisions,  see  Brycds  Trustees,  5  Rett.  733;  EiUoHy. 
Bowhill,  II  Macph.  735;  45  Sc.  Jur.  446. 

As  to  satis^ction  of  provisions  by  payments  during  puenti^  life,  see  M*Larem  v.  Howie, 
8  Macph.  106;  42  Sc.  Jur.  52. 

As  to  a  provisitm  in  trust  deed  being  in  lieu  of  bequest^  JJvingstmt  v.  Utns^^dm, 
3  Macph.  20. 

Bartonshill  Coal  Company  v.  Reid  and  M'Guire  785 
See  a  further  development  of  the  law  here  laid  down,  Wihon  v.  Mgrry,p0st,^  ijgp. 

HAMILTON  V.  Anderson  800 1 

See  also  Wait  v.  Thompson,  post,  p.  1819;  and  Prmgle  v.  Bremner,  post,  p.  1454. 
For  like  reasons  the  Sheriff  is  not  liable  to  an  action  of  damages  for  slander  alkged  to 

be  uttered  by  him  sitting  as  Judge,  Harvey  v.  Dyce,  4  Rett  265. 
See  where  the  Sheriff  punished  the  procurator  by  a  sentence  of  suspension  for  a  year, 

Munro  v.  Matheson,  5  Rett.  308. 

Morgan  v,  Morris  806  ; 

Sec'  also  as  to  issue  being  controlled  by  record,  P*^gie  v.  Bremner,  post,  p  1454; 

Mackintosh  v.  Smitk,post,  p.  1292;  Macfarlanev.  Taylor,post,  p.  1541. 
And  in  Court  of  Session  on  the  same  point,  Fairley  v.  O'Halloran,  18  D.  78;  HfecGil- 

livray  V.  Souter,  23  D.  212;  33  Sc.  Jur.  loi ;  Kerr  \,  Mag.  of  Stsrling,  %\  D.  169; 

31  Sc.  Jur.  100;  TuUoch  v.  Davidson,  20  D.  1321;  Taylor  v.  Macfitrlane,  y)  Sc. 

Jur.  396. 
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L&RTONSHILL  COAL  COMPANY  V.  WARK 


814 


As  to  acquiescence  in  contravention  of  a  servitude^  see  Muirhead  v.  Giasgow  Highland 
Society  J  2  Macph.  420;  36  Sc.  Jur.  2or.  See  also,  D.  BuccUuch  v,  A/i^.  Edinburgh^ 
3  Macph.  528;  37  Sc.  Jut.  266;  Campbell  v.  Clydesdale  Banking  Co.  o  Macph.  943; 
40  Sc.  Jtir.  539;  Gould  V.  MacCorguodale,  8  Macph.  165;  42  Sc.  Jur.  72; 
McGibbony.  Ranken,  9  Macph.  432;  43  Sc.  Jur.  205;  as  to  ret  interventus  on  a 
parole  lease  for  a  year,  FowHe  v.  McLean^  6  Macph.  524 ;  40  Sc.  Jar.  141. 

As  to  verbal  agreement  and  afterwards  a  written  minute  not  agreeing  therewith,  see 
Philip  V.  Gordon  Cumin^y  7  Macph.  859 ;  41  Sc.  Jur.  456. 

As  to  verbal  acquiescence  in  miscropping,  Carnegie  v.  Guthrie^  6  Macph.  254. 

A  nnem  recdpt  fw  a  year's  rent  vUl  not  be  treated  as  an  implied  lease,  Gcwa^s 
Trustees  v.  Carstairs,  24  D.  1382. 

IacCrummon's  Trustees  v.  Whitehead  822 

See  the  effect  of  the  Conveyancing  Act  1874,  §  39*  on  a  deed  subscribed  in  full  on  last 

page  only,  McLarenv.  Mensiesj  3  Rett.  As  to  the  witnesses  seeing  thegranter 

sign,  Smyth  v.  Smyth,  3  Rett  573. 
It  has  been  held  that  initialing  the  pages  (of  a  deed  of  two  sheets)  preceding  the  last 

was  not  a  compliance  with  the  Stat  1696,  GBrdnsrv.  Zmcos,  5  Rett  H.  C  105;  L. 

R.  3  App.  C.  582. 

The  Conveyancing  Act  1874,  §  39,  dispensing  with  designation  of  witnesses  in  body  of 

testing  clause,  applies  only  to  deeds  executed  since  i  Oct.  1874.  Ibid. 
As  to  omission  in  testing  clause  and  efTect  of  the  Statute  1593,  see  yohnstoH  r. 

Pettigrew,  3  Macph.  954;  37  Sc.  Jur.  505. 
See  where  deed  held  void,  because  writer  had  no  designation  in  testing  clause,  Callandtr 
V.  Callander's  Trustees^  2  Macph.  291 ;  36  Sc.  Jur.  140. 


As  to  time  for  completing  testing  clause,  see  Nill  v.  Arthur,  9  Macph.  223 ;  43  Sc. 
Jot.  171. 


See  also  L,  Adv.  v.  Sinclair,  post,  p.  1493. 

As  to  whether  oyster  fishings  form  part  of  the  hereditary  revenues  of  the  Crown,  Com. 
Woods  and  Forests,  23  D.  216;  33  Sc.  Jur.  106.  As  to  the  Crown's  right  to  mussel 
scalps  being  patrimonial,  D.  Sulkerland  v.  Watson,  6  Macph,  199;  40  Sc.  Jur.  119. 
As  to  wreck,  Z.  Adv.  v.  Hebden,  6  Macph.  489;  40  Sc.  Jur.  254. 
The  Court  has  held,  that  though  primd  facie  the  owner  of  property  abutting  on  the  sea- 
shore has  no  riglit  seaward  beyond  the  line  of  high  water  mark,  yet  that  long  pos- 
session as  a  pertinent  may  establish  the  boundary  further  seaward,  Agnew  v.  L, 
Adv.,  II  Macph.  309;  45  Sc.  Jur.  214. 
See  also,  as  to  use  of  seashore  in  fishing,  Nicol  v.  Baillte,  22  D.  335 ;  32  Sc.  Jur.  134; 
Maitland  r.  Macdellandf  23  D.  216;  33  Sc.  Jur,  102;  E.  Dalhousie  v.  Madnroy, 
3  Macph.  1 168. 


Where  mmon  fidung  is  claimed  in  the  sea,  the  difficulty  is  to  find  a  defender  to  an 
action  of  decIanUor,  E,  Galloway  v.  Wigton  Mag.,  8  Macph.  959;  42  Sc.  Jur.  563. 
A  grant  of  a  barony  on  seashore,  cum  piscationibus,  coi^led  with  possession,  will  be 
good  i^ainst  the  Crown,  ^ae'<A«a//y.Z.v4^.,  2  RettH.L.49;  1.  R.  2  Sc.  Ap. 431. 


If  the  adjoining  mine  owner  discharges  water  into  the  mine,  an  interdict  is  granted, 

Baird  v.  Monkland  Co.,  24  D.  1418. 
As  to  the  rule  regulating  the  rights  and  cross  servitudes  of  adjoining  mine  owners 

as  to  water,  see  Wilson  v.  Waddell,  4  Rett.  H.  L.  29 ;  L.  R  3  App.  C.  95. 


Gammell  V.  Woods  and  Forests 


830 


Scottish  North-Eastern  Railway  Company  v.  Stewart 

See abo  Edin.,  Perth,emdD.  R,  Co.  v.  PMil^,  emU,  p.  681. 

Scots  Mines  Company  v.  Leadhills  Company 


838 


857 


Kirkland  v.  Nisbet 

As  to  usage  to  explain  mercantile  contract,  see  Mackensit  v.  Dunlop,  ante,  p.  669. 


876 
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Gillespie  v.  Russell 


877 


As  to  res  judicata,  where  the  media  concludendi  in  the  first  action  differed,  see  also  E. 

Perth  V.  Willoughby  I^Eresby,  5  Rett.  H.  L.  26  j  L.  R.  3  App.  C  297. 
As  to  essential  error  and  restitutitm  irt  integrum^  see  Sitwarfs  Trustees  v.  Hart, 

3  Rett  192, 

Edinburgh  and  Glasgow  Railway  Co.  v.  Linuthgow  Magistrates  882 

The  opinions  of  the  Judges  delivered  on  the  remit  in  this  case  are  reported,  21 D- 1216; 
31  Sc.  Jur.  680. 

As  to  the  diflference  between  a  burgh  custom  and  a*  tax,  see  Ediu.  Paving  Boards. 

Croall,  22  D.  913;  4*  Sc.  Jur.  385. 
As  to  bridge  custom,  how  far  quailed  by  usage,  Maxwell  v.  Provost  of  Dumfries, 

4  Macph.  764. 

As  to  the  consideration  f(V  these  bridge  customs,  see  Kerr  v.  Me^»  Li$tlitk^, 
3  Macph.  370. 

Paterson  V.  Wilson  894 

See  also  Morris  v.  Teniuuit,  OHte,  p.  566. 
Commercial  Bank  v.  Rhind  903 

See  parole  evidence  allowed  to  explain  object  of  giving  a  receipt  for  money,  Smtk  t. 

Kerr,  7  Macph.  863 ;  41  Sc.  Jur.  465. 
As  to  effect  of  signature  to  accounts  alleged  to  be  erroneous,  see  Aitket^s  Executors  t. 

BrowH,  I  Macph.  506. 

Johnston  v.  Johnston  909 

See  also,  as  to  heritable  and  moveable,  Buchanan  v.  Angus^postj  pi  1126;  also  cases 

mmtioned  in  note  to  L.  Advoc.  v.  Smith,  p.  379. 
Where  there  Is  a  power  of  sale,  whether  this  makes  the  share  moveable,  Boag  v. 

IValiiHshaWy  10  Macph.  872 ;  Fotheringha^s  Trustees,  1 1  Macph.  848 ;  45  Sc.  Jur. 

519;  Smith  V.  Wighton's  Trustees,  i  Rett.  358;  Auldw.  Anderson,  4  Rett  211. 
As  to  error  in  fact,  see  CumnFhame  v.  Anstruther,  fiost,  p.  2013. 
As  to  reduction  for  fraud  ana  inadequate  consideration,  see  Tenneni  v.  TeniuMlffiut, 

p.  1735. 

Glasgow  Railway  Company  v.  Caledonian  Railway  Company  913 

As  to  assessment  of  a  railway,  see  also  Duncan  v.  Scott.  N.  E.  R.  Cc^postt  p.  17^; 
Comrs.  Supply  v.  N,  Brit.  R.  Co.,  post,  p.  1855., 

EWING  V.  EwING  92$ 
See  also  E.  Galloiuay  v.  Stewart,  post,  p.  1335. 

Davidson  v.  Tulloch  930 

See  another  part  of  same  case  subsequently,  Gordon  v.  Davidsom,  2  Macph.  7S8{ 

36  Sc.  Jur.  376. 

See  also  Cullen  v.  Thomson^  post,  p.  1 143 ;  Western  Bank  v.  Addie,  post,  p.  1475. 
As  to  actio  personalis,  see  Auld  v.  Sharp,  2  Rett.  191. 

Maxwell  v.  Maclure  938 

See  also  Aikman  v.  Aikmtm,  post,  p.  997 ;  Bell  v.  Kennedy,  Post,  p.  1583 ;  v. 
Udny,^  1677. 

Caledonian  Railway  Company  v.  Lockhart  94^ 

See  also  as  to  function  of  arbiter,  when  assessing  damage  under  Lands  Qauses  Ac^ 
Lockerfy  v.  City  of  Glasgow  Trustees,  10  Macph.  971. 
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Cunningham  v.  Fairlie 


95 1 


See  also  E.  Kixtore  v.  Z.  Ztnxntry^  post,  p.  1 1 79 ;  Howden  v.  Fleemtngj  post^  p.  1406 ; 
HammoH  V.     HamH^^poH^  p.  1747. 


See  title  to  sue  of  a  voluntary  society,  Ediiu  VtUrinary  Society  v.  Diek,  i  Rett  1072. 


See  also  L.  Adv.  v.  Gordon,  10  Macph.  1015 ;  44  Sc.  Jur.  571 ;  E.  Breadalbam  v.  L. 

Adv.y  8  Macph.  835;  42  Sc.  Jur-  513. 
In  a  later  case  held,  that  the  heir  took  by  devolution  of  law  and  not  by  disposition  from 

the  entailer,  E.  Zetland  v.  L.  Adv.,  5  Rett.  H.  L.  51 ;  L.  R.  3  App.  C.  §05. 
As  to  the  interest  of  an  a[^>arent  heir,  see  L.  Adv.  v.  Stevenson,  post^  p.  1653. 

Caledonian  Railway  Company  v.  Colt  977 
As  to  penalty  being  concurrent  remedy,  see  Wilson  v.  Merry fPost^  1597,  and  note, 

Cairncross  v.  Lorimer  985 

See  also  Foi^  T.  Eden,  postj  p. 

The  right  of  the  trustees  of  a  Dissenting  Church  to  join  the  Established  Church  was  also 
confirmed  in  Presbytery  cf  Edinburgh  v.  De  La  Condamine  and  otkersy  7  Rett.  213. 

Where  the  general  managing  body,  sucn  as  a  Synod  or  General  Assembly,  do  something  ' 
in  violating  the  contract  between  them,  and  one  of  the  members  applies  for  redress  to 
the  Civil  Court  by  seeking  to  reduce  the  alleged  illegal  act,  the  Court  will  refuse  to 
entertain  the  action,  where  the  reductive  conclusions  are  merely  auxiliary  to  the  demand 
for  damages,  for  no  damages  are  claimable  against  such  a  body  in  its  descriptive 
name,  Mactnillan  v.  Free  Church  0/ Scotland,  24  D.  1282 ;  2  Macj^.  1444. 

As  to  the  title  to  sue,  of  voluntary  society,  see  Edin.  Veterinary  Sodefy  v.  Dick, 
I  Rett.  1072. 

DuMBRECK  V.  Stevenson  987 

So,  where  a  father  being  poor,  and  receiving  rents  on  bis  children's  property,  appoint- 
ment of  a  foctor,  loco  tutoris,  was  refused,  Wardrep  v.  Gossling^  7  Macph.  532 ; 
41  Sc.  Jur.  280. 

Aj  curator  was  appointed,  where  father  was  litigious,  Macnab  v.  Maenabf  10  Macph. 
248;  44  Sc.  Jur.  147. 

Evans  v.  McLoughlan  989 

As  to  similar  enactments  excluding  review  of  judgment  in  inferior  Courts,  see  Mac- 
donald  V.  Dobbie,  1  Macph.  407 ;  36  Sc.  Jur.  199;  Macarthur  v.  Linton,  2  Macph. 
659;  36  Sc.  Jur.  31a 

Whether  the  review  lies  with  the  Court  of  Justiciary  or  Court  of  Session,  see  Smith 
V.  Conn,  4  Macph.  671 ;  38  Sc.  Jur.  353 ;  Ashley  v.  Mag.  0/ Rothesay,  i  Rett.  H.  L. 
14;  L.  R.  2  Sc.  Ap.  352;  Manson  v.  Smith,  9  MacpiC  492;  43  Sc.  Jur.  261; 
Maitland  v,  Dougias^  24  D.  193. 

AiKMAN  V.  Airman  997 

StKiXio  Maxwell  v.Maclure,antetV.^Z%i  Pitt  v.  Pitt,  post,p.  iz^Si  Sell  v.  Kennedy, 
P*  IS^S;  Udny\.  UdHy,post,  p.  1677. 

British  Linen  Company  w.  Caledonian  Insurance  Company. 

See  also  Orr-v.  Union  Bank  0/ Scotland,  ante,  p.  411.  See  also  like  cases,  Clydesdale 
Bank  v.  Royal  Bank,  3  Rett.  586;  Clydesdale  Bank  v.  Paul,  4  Rett.  626. 


Drew  v.  National  Exchange  Company 


953 


Orr  v.  Glasgow  Railway  Company 

See  also  Western  Bank  v.  Addie,post,  p.  1475. 


959 


Lord  Saltoun  v.  Lord  Advocate 


970 
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EwART  V.  Cochrane  '  ni 

See  also  as  to  right  of  access  to  drain,  IValton  v.  Mag.  GlasgtnOj  3  Rett,  i  lya. 
Where  a  neighbour  formed  drains  and  intercepted  water  which  would  otherwise  flow 

to  complainer's  land,  see  Can^bell  v.  Bryson,  3  Macph.  254;  37  Sc.  Jar.  121. 
Where  the  use  of  one  tenement  is  not  essential  to  the  convenient  use      the  other, 

the  Court  has  refused  to  presume  any  grant,  Cow's  Trustees  v.  MetU/s,  2  Rett.  729. 
See,  when  the  sale  is  compulsory,  and  the  purduiser  has  access  otherwise  to  .4fae 

property  sold,  Maciaren  v.  Ciiy  of  Glasg.  Union  Jt.  C0.,  5  Rett  1042. 
As  to  implied  grant  to  use  a  sign  board  on  a  gaUe,  AUxmader  v.  Bmdtartt 

3  Rett.  is6. 

Whether  a  right  of  access  can  be  acqwred  as  a  pertinent  by  loi^  leaseholder,  Mae- 
donaldv*  Dem^ter,  10  Macph.  94. 

Baird  v.  Fortune  ioe 

The  point  as  to  right  of  taking  seaware  being  properly  a  servitude  has  been  fuitiier. 

discussed,  In  A^Ttew  v.  Z,  Adv.,  11  Macph.  309;  45  Sc.  Jur.  214. 
Where  the  dispositive  clause  did  not  specif  sea  wrack,  but  it  was  mentioned  in  the 

teaendiu  clause,  held,  that  the  grant  or  an  island  cum ptrtiHentiis,\nt\jiAed  sea  wrack, 

L.  Adv,  V.  Heiden,  6  Macph.  489;  40  Sc.  Jur.  254. 
Whetlier  a  right  of  gathering  sea  ware  for  making  kelp  is  a  praedial  serritodc^ 

Afactagfwt  V.  Macdonall^  5  Macph.  534 ;  39  Sc.  Jur.  274. 
As  to    nsnings  "  added  to  grant  of  barony,  see  L,  Adv.  v.  Sinclair^  post^  p.  1493. 
A  right  of  angling  cannot  be  attached  as  a  praedial  servitude  to  lands  not  adjacent  to  | 

the  stream,  Patrick  r.  Ni^er,  5  Macph.  683. 

Stuart  v.  Moore  loi; 

The  Sc<tfch  Court  will  usually  refuse  to  appoint  a  domiciled  Englishman  as  curator,  1 

though  nominated  by  the  mincur,  Ferguson  v.  Dormer^  8  Macph.  426;  42  Sc.  Jur. 

304;  AfwDdonaldv.  Nexto^KiHy  2  Macph.  1194. 
See,  where  sequestration  is  m  Scotland  and  English  creditors  sue  the  tmstee  m 

EngUud,  PAosfiMaii  Sewags  Co,  v.  MoUesen^  3  Rett  H.  L.  77;  L.  R.  i  Apfk 

C  780. 

WEEMS  V.  LOVE  104' 

Where  a  parent  sues  one  child  for  aliment,  the  latter  cannot  plead  that  there  are 
other  children,  without  alleging,  that  such  other  children  are  aUe  to  supply 
aliment,  Hamilton  v.  Hamilton,  4  Rett.  688. 

A  sister  has  no  title  to  sue  for  damages  for  death  of  a  brother  by  negligence  flf 
defender,  EisUn  v.  N,  Brit.  R.  Co.^  8  Macph.  980;  42  Sc.  Jur.  575. 

Galloway  v.  Craig  1047 

See  also  Dunlop  v.  Johnston,  post,  p.  1439;  Harvey  v.  Farqukar,  post,  p.  1993; 

Clutmpion  v.  Duncan,  6  Macph.  17;  40  Sc.  Jur.  17. 
As  to  the  intention  of  husband  m  effecting  policy,  see  Smith  r.  Kerr,  7  Macph.  8£|3; 

41  Sc.  Jiir.  465. 

As  to  the  renunciation  by  a  husband  of  the  jus  mariti^  see  Shavds  Trustees  v.  Sham, 

8  Macph.  419;  43  Sc.  Jur.  195;  and  renunciation  by  wife  of  liferent  infeftment, 

Standard  Property  Co.  v.  Couv,  4  Rett  695. 
As  to  wife  paying  husband^s  debts  out  of  her  separate  estate  Cutkill  v.  Bums,  24 

849;  34  Sc.  Jar.  426. 
As  to  a  policy  on  joint  lives  of  husband  and  wife  payable  to  the  executors  of  assure^ 

see  Jvorth  British  Ins.  Co.  v.  Tunnoch,  3  Macph.  i ;  37  Sc.  Jur.  i. 
As  to  the  delivery  necessary  where  wife  gratuitously  makes  an  inter  vivos  deed  in 

favour  of  the  husband,  see  Kirkpatrick  v.  Kir/^atrick^  1 1  Macph.  557 ;  i  Rett 

H.  L.  37 ;  L.  R.  2  Sc.  Ap.  397. 

Robertson  v.  Fleming  m'SJ 

As  to  suing  in  respect  of  a  delta  arising  from  a  contract  between  third  parties  m 
Horn  V.  North  British  Jt.  Co.,  5  Rett.  1055. 
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As  tojMsquasititm  terliefWeiaMacgiMwy.Ramkentti  Maq>h.423;  43  Sc.  Jur.  205; 

Btunur  r.  Scott^  i  Rett  379. 
As  to  liability  for  messengers  execotmg  diligence  for  too  much,  see  HtntUrsoK  v.  Relle, 

10  Macph.  IC4;  44  Sc.  Jur.  73. 

Whitehead  v.  Galbraith  '  1068 

The  Court  of  Session  held,  that  whenever  anj'thing  remains  to  be  done  by  the  Court 
after  a  judgment  of  House  of  Lords,  the  proper  mode  is  by  petition,  and  in  a  case 
'which  was  compromised  after  judgment  of  H.  L.,  the  Court  of  Session  gave 
judgment  by  consent,  Smith  Cuningkame  v.  Anstruthery  11  Macph.  955;  45  Sc. 
Jur.  107. 

Dundee  Magistrates  v.  Dundee  Presbytery  1078 

See  sequel  of  this  case,  Presb.  Dundee  v.  Mag.  Dundee,  i  Macph,  473. 

As  to  the  effect  of  prescription,  see  also  Baird  v.  Mag.  of  Dundee,  post,  p.  1 1 56. 

As  to  charitable  legacies  of  ancient  date,  see  CUpkane  v.  Mag.  Edinburgh,  post^  pp. 

1217,  1657;  Univ.  of  Aberdeen  v.  Irvine,post,  p.  1555. 
As  to  uncertainty  in  legacies,  see  Dundee  Mag.  v.  Morris,  ante,  p.  748,  and  note. 

Earl  of  Fife  v.  Duff  1086 
See  sequel  of  this  case,  post,  p.  1174. 

Uenzies  v.  Menzies  1094 

This  decision,  though  given  by  the  House  as  arbitrators,  vas  followed  in  Leith  v.  Letik, 
34  D-  1059. 

Young  v.  Robertson  1108 

See  also  O'Reiiy  v.  Thompson, post,  p.  1534;  and  Yeungy.  Rodertson,Post,^.  1566; 

Barstow  v.  Black,  post,  p.  1643. 
As  to  vesting,  see  StodarVs  Trustees,  8  Macph.  667 ;  42  Sc.  Jur.  330 ;  Sanderson  v. 

Wardrop,  I  Rett.  96 ;  Henderson  v.  Henderson's  Trustees,  3  Rett.  320 ;  Smith  v. 

Graham's  Trustees,  11  Macph.  630;  45  Sc.  Jur.  399;  Howafs  Trustees  v.  Howat,- 

8  Macph.  337;  43  Sc.  Jur.  116;  CampbeUv.  Campbell,  6  Macph.  206;  Afaifland 
Maitland,  3  Macph.  917. 
See  also,  note  to  <y Reify  v.  Thompson,  post, 'f,  1534. 

As  to  conditional  institution  distinguished  from  substitution,  see  Paul  v.  Home, 
20  Macph.  937 ;  44  Sc.  Jur.  519. 

Buchanan  v,  Angus  i  127 

See  also  cases  in  note  to  yokmston  v.  yohnsUm,  mtte,  p.  909 ;  Z.  Adv.  v.  Smith,  ante, 
p.  379- 

As  to  sale  not  bemg  necessary,  and  the  right  or  jus  crediti  being  heritage,  see  Auld 
V.  Anderson,^  Rett.  211;  where  the  power  to  sell  was  implied,  and  share  was 
moveable.  Boas  v.  Walkingshaw,  10  Macph.  872 ;  as  to  effect  of  conversion  and 
reconversion,  Hogg  v.  Hamilton,  4  Rett.  845;  Melrose  v.  Melrose,  7  Macph. 
X050;  41  Sc.  Jur.  593;  where  the  estate  could  not  be  divided  without  a  ssUe^ 
Fotheringhanis  Trustees,  11  Macph.  848;  45  Sc.  Jur.  519. 

As  to  power  to  sell,  but  power  not  exercised^  see  Grays  Trustees  t.  Robertsem, 
I  Macph.  936. 

Where  toe  parties  take  as  conditional  institutes,  a  service  is  not  necessary,  Hutcheson 

V.  Hutcheson,  11  Macph.  229;  45  Sc.  Jur.  156. 
As  to  service  being  retfuired,  Gilmoury.  Gilmour,  ii  Macph.  853 ;  45  S&  Jur.  531. 
As  to  lapsing  of  provision,  see  Smith  v.  JVigktotfs  Trustees,  i  Rett.  358. 

IUlston  v.  Hamilton  1135 

S^e  Grahan/s  Trustees  v.  Graham^  6  Macph.  820;  40  Sc.  Jur.  452.  As  to  bequest 
to  parent  and  children  nasdturi  m  fee,  see  Beveridg^s  Trustees,  5  Rett.  1 1 14. 

See  destmatiou  to  man  and  wife,  and  the  longest  liver  and  their  heirs,  Wallace  v. 
HenderwH,  2  RetL  999^ 
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As  to  fiduciarjr  fees  to  parent,  RankgH,  8  Macpb.  87S;  43  Sc.  Jur.  $33;  Stull  v. 

IVhite^  10  Macph.  745;  44  Sc.  Jur  422;  Ferguson  v.  Fervuson^  2  Rett  627; 

CumsHe  r.  Cumsti^s  Trustees^  3  Rett.  921;  Milliken^s  Trustees  v.  MUUieMt 

3  Macph.  326;  37  Sc.  Jur.  155. 
As  to  construction  of  destinations  in  conjunct  fee  and  liferent,  see  CumUngkam  v. 

Anstruiher,  7  Macph.  689 ;  41  Sc.  Jur.  ^59. 
As  to  trust  of  heritj^e  to  man  and  wife  in  Uferent  and  children  in  fee.  Miller  r. 

Finlays  TrusteeSf  2  Rett.  H.  L.  i. 

CuLLEN  V,  Thompson  it 

See  sequel  of  this  case,  Cullen  v.  Thompson^  i  Macph.  142 ;  3  Macph.  935. 

See  also  Western  Bank  v.  Addie,  post,  p.  1475  ;  Western  Bank  v.  Bairns  Trustta, 

1 1  Macph.  96 ;  4^  Sc.  Jur.  54 ;  misrepresentation  in  prospectus,  C&y  0/  ESt. 

Brewery  Co.  v.  Ctism,  7  Maqih.  886 ;  41  Sc.  Jur.  507. 

Gemmell  v.  Macauster  nj 
See  also  Gr^  v.  Graianff  anUt  p.  614,  and  note. 

Baird  v.  Magistrates  of  Dundee  ii! 

See  Jtfoff.  ofAbertUtn  t.  UniversUy  0/  AieriUen,  4  Rett.  H.  U  48 ;  L.  R.  2  Af^  C 
544-  ^ 

Lord  Kintoke  v.  Union  Bank  iij 

As  to  power  of  arbiter  to  construe  contract,  see  ASerdeen  B.  Co,  v.  BiaH^,  mU,  p. 
119,  and  notes. 

Merry  v.  Brown  n( 

As  to  whether  a  clause  of  arbitration  is  binding,  which  does  not  name  the  irlHler^ 
see  Catt^bell  t.  Shows  Co.,  2  Macph.  1130 ;  36  Sc.  Jur.  564. 

Duke  of  Montrose  v.  Stewart  "( 

See  a  sequel  of  this  cao/tr  MaaUlum  v.  Stewart,  iost^  p.  17 19. 
The  extent  of  liability  of  superior,  in  case  of  the  rate  occeeding^  the  feu  dntjr,  is 
discussed  in  Duniar's  Trustees  v.  Brit,  Fish,  Socy,,  5  Rett  H.  L. ;  L.  R.  3  C 

1298. 

See  also  Wilson  v.  Watson,  post,  p.  l8o3. 

See,  where  the  obligation  to  relieve  was  omitted  in  feu  contract,  though  a  prenoos 
contract  to  relieve  was  narrated,  Clayhills  v.  Bast,  3  Macph.  2i59. 

The  singular  successor  of  the  superior  is  bound  to  insert  the  clause  of  relief  ia  Ae 
renewal  of  the  investiture,  Ifi^  v.  Hope,  2  Macph.  62a 

Earl  of  Fife  v.  Duff  "il 

As  to  the  doctrine  of  accretion,  when  the  granter  afterwards  acquires  a  righ^  vt 
Swans  V.  Western  Bank,  4  Macph.  663  ;  38  Sc  Jar.  346 ;  Smith  v.  WaUatt,l 
Macph.  204 ;  42  Sc  Jur.  82. 

Earl  of  Kintore  v.  Lord  Inverury  "J! 

See  also  Howden  v.  Fleeming,  post,  p.  1406 ;  Hamlton  v.  D.  Hamilton,  p^t,  f- 
1747. 

As  to  the  words,  "  acts  and  deeds  d(me,"  see  Speirs  v.  Speir^  Trusts,  5  Rett  923  i 
Ogilvy  V.  Ogituyt  i  Rett.  450 ;  Drummend  v.  Hay,  10  Macfdi.  450 ;  44  Sc.  Jur* 
253. 

As  to  failure  to  obey  conditionsi  see  Macdonald r.  Ma&bMald,2  Rett  H.  L-  38;  I- 
R.  2  Sc  Ap.  446. 

Mackintosh  v.  Eraser  "^^ 

See  further  actions  by  the  same  plaintiff  arising  out  of  the  same  &cts,  Madti^^ 
Smith,  post,  p.  1292}  Mackintosh  v.  Arkley,poa,  p.  1593. 
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lY  V.  Perth  Magistrates 
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See  also,  as  to  embankments  obstructing  free  passage  of  isSmon,  Duke  of  Sutherland 
V.  Ross,  5  Rett  H.  L.  137 :  L.  R.  3  App.  C.  736  ;  and  Bieket  v.  Jtforris,  postt  p. 
1416,  and  notes. 


See  also  Howden  v.  Fieeming,  post,  p.  1406. 

As  to  inserting  the  word  "  not,   Munro  v.  Butler  Johnston,  7  Macph.  250 ;  41  Sc. 

Jnr.  153  ;  Hamilton^. Lindse^ Bucknall,  8  Macph.  323  ;  42  Sc.  Jur.  152. 
Sw  an  erasure  made  by  correcting  word  "leaves"  into  "lives,"  iVilsonv.  T^loTtJ 

Macph.  773 ;  41  Sc.  Jur.  400 ;  Speirs  v.  Speir/  Trustees,  5  Rett.  931. 
As  to  writing  over  the  erased  vords,  see  MapsbueaU  v.  Macdougall,  2  Rett.  814 ;  also 

Ihtudet  Mag.  v.  MorriSy  ante,  p.  747 ;  Glas^onts  Trustee  v.  Glass/ord,  z  Macph. 

1317  i  36  Sc.  Jur.  657. 

IDL  V.  ANSTRUTHER  I2I2 
''See  also  Bailie  v.  Lockhart,  ante,  p.  501. 

See  case,  where  an  heir  of  entail  assigned  his  life  interest,  Dnffs  Trustus  r.  Skand's 

Trustees,  a  Macph.  1342  ;  36  Sc.  Jur.  674. 
The  Coart  has  held,  the  Act  does  not  apply  to  fee  simj^e  proprietors  succeeding 
y   each  other,  BannattMis  Trustees  v.  Cunningham,  10  Macph.  319 ;  44  Sc.  Jur. 

244 ;  nor  to  rental  book  holdings,  E.  Dalhousie  v.  Crokat,  6  Macph.  659 ;  40  Sc. 

Jur.  341. 

As  to  lordships  on  a  mineral  lease,  Weir*s  Executors  v.  Durham,  8  Macph.  725  ;  42 

Sc.  Jur.  374;  where  a  widow  has  free  proceeds  of  husband's  estate,  partly  invested 
t    in  consols,  JVood  v.  MensHes,  9  Macph.  775  ;  43  Sc.  Jur.  418  ;  as  to  interest  in 

heritable  debt  and  a  widow's  annuity,  Learmonth  v.  Sinclair,  5  Rett  548. 
As  to  public  burdens  and  drainage  money  between  executor  of  heir  of  entail  and  next 

heir,  Maitland  v.  Maitland,  4  Rett.  4!22. 
The  Apportionment  Act  1870,33  and  34  Vict.  c.  35,ha3beenapplied  to  forehand  rents, 

L.  Merries  v.  Maxwell,  1 1  Macph.  396 ;  45  Sc.  Jur.  262 ;  see  also  Cunningham^s 

Trustees  v.  DUike,  1 1  Macph.  543  ;  45  Sc.  Jur.  348. 

LEPHANE  V.  Edinburgh  Magistrates  1217 

See  a  later  stage  of  the  same  case,  Clepkam  r.  Edinburgh  Mag.,  post,  p.  1657,  and 
notes. 

bniENT  V.  Earl  of  Glasgow  1229 

The  point  as  to  danutum  fatale  was  involved  in  Pirie  v.  Mag.  of  Aberdeen,  9  Macph. 

4201 

See,  where  the  injury  is  caused  by  nuisance  polluting  air,  Chalmers  v.  Dixon,^  Rett 
461. 

As  to  the  amount  requisite  for  advocation,  the  Court  of  Session  held,  that  if  a  sum  of 
£21  damages  be  sued  for  with  interest  from  date  of  citation,  that  would  enable  the 
advixatitm  to  be  brought,  Martin  v.  Robertson,  10  Macph.  949 ;  44  Sc.  Jur.  534 ; 
also,  if  there  was  a  conclusion  ad /actum  presiandum,  b«ides  a  claim  for  less  than 
£2^,  this  will  support  an  advocation^  Aberdeen  v.  WilMn,  10  Macph.  971 ;  44  Sc 
Jnr.  546  ;  also,  if  a  continuing  liability  was  involved  in  the  decision,  Drummond 
V.  HuHteTt  7  Macph.  347 ;  41  Sc.  Jur.  303. 

nrr  v.  Pitt  1235 

The  point,  whether  there  can  be  such  a  thing  as  matrimonial  domicile  different  from 


Dkter  v.  Miller 

See  also,  as  to  meaning  of  "  fallow-break,"  Thomson  v.  yamuson,  i  Rett.  895. 

Ivburgh  and  Glasgow  Railway  Co.  v.  Campbell 

Sttidso^oy'r.  City  e/Gla^gow  UnionR.  Co.,  i  Rett  1191. 
ILLAN  V.  GOLLAN 
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And  in  England,  the  Court  at  Appeal  held,  there  was  such  a  thing  as  a  roatiioMnial  | 

domicQe  for  purposes  of  divorce,  Niboyet  v.  Ntbqyet,  39  L.  T.  N.  S.  486. 
As  to  domicile  where  husband  goes  abroad  to  avoid  creditors,  see  Vdmy  v.  Utbifj 


See  a  later  stage  of  this  case^  Cam^U  v.  Cau^dfU,  pastf  p,  1505. 

A  further  attempt  was  made  by  action  of  multiplepoinding  against  one  of  the  tenants, 

hat  die  Court  refused  to  allow  the  competing  h«r  to  ttistress  the  trnao^  E, 

Wemyss  v.  Campbell,  2  Macph.  461 ;  36  Sc.  Jur.  230. 
A  natural  dau^ter,  retaining  possession  under  a  fee  simple  disposition     her  Mcr, 

the  Court  refused  to  appoint  a  judicial  factor  at  the  instance  of  the  next  fadrof 

entail,  the  entail  being  defective,  Thorns  v.  Thorns,  3  Macph.  776  ;  37  Sc.  Jur.  360 
S<^  it  was  refused,  where  the  petitioner  merely  raised  an  action  to  dudlengc  validity 

of  entail,  MackeHzie  v.  Cation^  8  Macph.  713 ;  42  Sc.  Jur.  37a    See  also  PaiiaA 

T.  Stiwatit  9  Macph.  793 ;  43  Sc.  Jnr.  454. 


See  also  Hunter  v.  Hcpetotm^postf  p.  1343. 

As  to  the  presumption,  if  the  entry  genorally  is  stated  to  be  Whitsunday,  sttDi^ 

r.  H'ilsm,  3  Macph.  173. 
As  to  forehand  rent,  see  MaxwdPs  Trustees  v.  Scottt  i  Rett  122. 


See  also  Camtpbdl  v.  CampbtU,  post,  p.  1 505. 

See  case  where  a  promise  of  marriage  was  madc^  and  copula  followed^  but  snmmd- 
ing  facts  shewed  the  atpuia  was  not  with  a  view  to  the  pronus^  Merrise*  i< 
ZhbsoHt  8  Macph.  347 ;  43  Sc.  Jur.  163.  So,  when  the  promise  was  eooditioittl 
Surtees  v.  Wotherspoon,  11  Macph.  384;  45  Sc.  Jur.  265. 

See  a  case  of  loose  and  vague  evidence  of  contract  unfit  for  yielding  any  legal  pre- 
sumption of  exchanged  consent,  Robtrtsou  v.  Stewart,  1  Rett.  H.  L.  80 ;  L  R.  2 
Sc.  Ap.  494* 

See  case,  where  declarator  of  marriage  on  ground  of  'pKm^subs^uemUa^mU-wk 
raised  about  30  years  after  failure  ok  a  previous  action,  Leckyer  v,  FerrymM,  4 

Rett.  H.  L.  32 ;  L.  R.  2  App.  C.  519. 

Anderson  v.  Wright's  Incorporation  b 

In  cases  of  construction  of  ancient  rules  of  the  guild,  usage  is  all-important,  Merris 
V.  Dunfermline  Guildry^  4  Macph.  457;  38  Sc.  Jur.  208L  See  also  Brotxr. 
AfeConueH,  3  Rett.  788. 

Mackintosh  v.  Smith  li 

See  also  anoOier  action  1^  same  plaintiff,  Afackmtask  v.  Arki^^post^  pi.  1592. 
The  plaintiff  afterwards  raised  anacticm  on  thesamefactsagamstoneof  thenaliid 

men  for  slander,  and  it  was  held  excluded  as  res  judicata,  Mackintosk  v.  War,  i 

Rett.  877. 

As  to  the  insue  being  controlled  by  the  record,  see  also  Pringle  v.  Bremuer,p^  ^ 
1454 ;  Afac/arlame-v.  T^lor,  pasty  p.  1541.  ^ 

PuRSELL  V.  Elder  U 

See  also  Tennant  v.  Morris,  ante,  p.  731. 

The  accumulations  beyond  21  years  allowed  by  the  Thelusson  Act,  belong  to  dteh^ 
who  would  have  taken  them,  if  no  accumulation  had  been  directed,  Maduiaky. 
Afackenaie,  4  Rett.  962. 

As  to  direction  to  accumulate  see  also  Maipkerson  v,  Ma^ursan,  au^  p.  Mi 
Cuming  v.  Boswell,  imte,  p.  652. 

EWART  f.  LaTTA  '3" 

Where  acceptors  of  a  bill  of  exchange  being  discharged,  claims  against  olberpvoes 
were  reserved,  see  Muir  v.  Crmvjurdy  2  Rett.  H.  L.  148;  L.  R.  2  Sc.  Ap-  45^ 


Aw'f  p- 1677- 
Campbell  v.  Campbell 


I 


Wight  v.  Earl  of  Hopetoun 
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ruRGis  V.  Meiklam's  Trustees  1321 

See  also  Weller  v.  Ker^s  Trustees,  post,  p.  1379. 

Tbe  Court  held,  that  the  tnistees  must  exercise  their  discretion  within  a  reasonable 
time  after  the  fund  became  divisible,  Adam  v.  Forsythj  6  Maqih.  31 ;  40  Sc.  Jur. 

23- 

See  also  Chamber^  Trustees  v.  Smith,  5  Rett.  H.  L.  152 ;  L.  R.  3  App.  C.  795. 
As  to  implied  intention  to  accumulate,  see  CampbelFs  Trustees  v.  Cizrkej  10  Macph. 

227  ;  44  Sc.  Jut.  137 ;  see  also  Pursell  v.  Elaer^  anU,  p.  1303 ;  Cum^  v.  BosvaU, 

anUf  p.  652. 

ffNLOP  V.  Greenlees'  Trustees  1330 

See  also  Galloway  v,  Craig,  ante,  p.  1047. 

See  where  a  mutual  settlement  by  husband  and  wife  was  signed  by  wife,  but  not 

before  wimesses,  and  held  binding,  Millar  v.  Birrell^  4  Rett.  87. 
The  subject  of  deliver;  requisite  in  case  of  gratuitous  inter  vivos  deeds  by  wife  to 

husband  was  noticed  in  Kirl^atrick  v.  KU'^atrklts  Trustees^  i  Rett.  H.  L.  37 ; 

L.  R.  2  Sc.  Ap.  397. 

As  to  the  testing  clause  being  treated  as  part  of  the  deed,  see  Chamber^  Trustees  v. 
Smithy  5  Rett.  H.  L.  152;  L.  R.  3  App.  C.  795. 

-YDE  Trustees  v.  Adamson  1351 

See  also  Leiik  Docks  Commissioners  v.  MUes^post,  p.  1384 ;  Greig  v.  Univenity  of 
Edinburgh,  post,  p.  1608. 

lledonian  Railway  Company  v.  Kilmacolm's  Trustees  1353 

See  also  Duncan  v.  Scott.  N.  E.  R.  Co.,post,  p.  1767. 

A  -water  company  was  assessed  in  like  manner  in  respect  of  its  buildings,  and  of  part 
of  streets  used  for  aqueducts,  Barony  Parish  v.  Glasgow  IVaierworhSf  7  Macph. 
106 ;  41  Sc  Jur.  66. 

jMSDEN  V.  Buchanan  1357 

See  the  application  of  this  judgment  in  Court  of  Session,  Western  Bank  v.  Buchanan, 
4  Macph.  97. 

Where  the  trustees  sign  a  transfer  to  them,  it  is  equivalent  to  their  signing  the  original 

contract  of  copartnery,  Graham  v.  IVestem  Bank,  4  Macph.  484  ;  38  Sc.  Jur.  216. 
A  curator  bonis  who  accepts  a  transfer  is  in  the  same  situation  as  a  trustee,  Lumsden 

V.  Peddie,  5  Macph.  34  ;  39  Sc.  Jur.  34; 
Where  the  trustees  bad  paid  away  the  residue  of  their  estate  in  good  faith,  and  a  claim 

emerged  agunst  them  by  such  a  company,  they  were  held  not  personally  liable, 

SUwarfs  Trusfta  t.  Evans,  9  Macph.  8ia 

:rang  v.  Stewart  1371 

As  to  the  jurisdiction  of  the  Sheriff  under  the  Act  1669,  c  17,  (anent  inclosing 

ground,)  see  L.  Adv.  v.  Sinclair,  1 1  Macph.  137  ;  45  Sc  Jur.  86. 
As  to  the  jurisdiction  as  to  march  fences,  see  Pollock  v.  Ewi^g,  7  Macph.  815 ;  41 

Sc.  Jur.  433. 

ELLER  V.  Ker's  Trustees  1379 

See  further  litigation  in  this  case  Jeer's  Trustees  v.  yusHct,  6  Macph.  627. 
See  also  Sturgis  v.  Meiklam,  ante,  p.  1321. 

A  like  discretum  reserved  to  trustees,  held,  capable  of  being  exercised  from  time  to 
time  and  even  though  the  interests  of  third  parties  have  intervened  or  may  be 
displaced.  Chamber?  Trustees  v.  Smith,  5  Rett,  H.  L.  151 ;  L.  R.  3  App.  C.  795. 

EiTH  Docks  Commissioners  v.  Miles  1384 


See  also  Greig  v.  University  of  Edinburgh,  post,  p.  1608. 
It  was  also  held,  that  Heriot  s  Hospital  was  not  exem 


empt  from  assessment  on  the  ground 
of  its  origin  and  public  character,  Greig  v.  Heriot's  Hospital,  4  Macph.  675 ;  38 
Sc.  Jur.  362. 
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So,  the  tramways  in  streets  are  assessable,  CrtUg  t.  f      Strut  TratmoaySy  i  Rett 
947- 

Also  Commissumers  of  Supply  v.  Commissioturs  of  CaUd.  Canal^  lo  Maqih.  639; 
44  Sc.  Jur.  355. 

This  decision  led  to  further  changes  m  the  law  as  to  the  liability  of  statutory  trustees 
Ux  damage  when  sued  fta-  reparation,  Virtue  r.  Com,  Alloa,  i  Rett.  2S5. 

Lord  Advocate  v.  Macneill  * 

Like  questions  have  since  arisen  as  to  the  presumptioiis  arising  when  alleged  dona- 
tions were  made ;  a  promissory  note,  Afungle  v.  Meikle,  41  Sc.  Jur.  70 ;  Balfev 

V.  Simpson^  1 1  Macph.  604;  45  Sc.  Jur.  376;  Miller  v.  Miller^  I  Rett.  1 107;  as 
to  deposit  receipts,  McCubbit^s  Trustees  v.  Tait^  6  Macph.  310;  40  Sc.  Jur.  158; 
Swares  Exec.  v.  McDougall,  5  Sc.  L.  Rep.  675 ;  Watt's  Trustees^  7  Maci*.  930; 
41  Sc.  Jur.  626 ;  Macfarquhar  v.  Mackay,  7  Macph.  766 ;  41  Sc.  Jur.  401 ;  Wri^t 
Trustees,  8  Macph.  708;  42  Sc.  Jur.  363;  Vurie  v.  Rees,  9  Macph.  969;  43  Sc 
Jur.  J40;  Miller  \.  tiler,  i  Rett  1107. 
As  to  jottings  by  testator  with  a  view  to  division  among  children,  see  Eabertsm 
V.  TayloTf  6  Macph.  917. 

Lord  Lovat  v.  Eraser  139I 

See  also  Eraser  v.  Lord  Levat,  is  Sc  L  Rep.  399 ;  MacUo^s  Trusts,  9  Macph. 
903  i  43  Sc.  Jur.  517 ;  Macdtmaid  v.  Macdcnafa,  4  Rett  3X0. 

HOWDEN  V.  FLEEMING  1401 

See  also  E.  Kimtort  v.  L.  Iwtitrury,  anttf  p.  1 179 ;  ffamiUon  t.  D.  Ha$mUam^P^ 

p.  1747- 

See  Ogilvy  v.  OgilvYt  I  Rett  450 ;  MaahnaM  r.  Macebnaldt  2  Rett  H.  L.  28 ;  L  R. 

2  Sc  Ap.  446. 

How  far  a  wife  is  affected  in  claiming  reasonable  provisions  against  husband's 
bankruptcy  trustee  by  Conjugal  Rights  Act,  34  and  35  Vict  c  86,  §  16;  Jatk  t. 
FergusoHj  5  Rett  624. 

White  v.  Duke  of  Buccxeuch  140! 

See  also,  as  to  res puHcata^  Jenkins  v.  Robertson,  post,  p^  1443. 
A  decree  of  absolvitor  on  pursuer's  failure  to  deliver  proms  is  res  jut^cata,  Forrest  t. 
Dunlop,  3  Rett.  15. 

As  to  the  proper  course  in  setting  out  details  of  road  found  byverdictof  juiy,8ee  A 

Home  Drummond,  6  Macph.  896. 
The  Court  of  Session  has,  in  case  of  a  verdict  for  pursuer,  ordered  the  details  dicra^ 

not  the  general  direction  of  the  road  to  be  fixed  by  surve)-or,  subject  to  the  Coorn 

further  consent,  Makintosh  v.  Moir,  10  Macph.  518;  44  Sc  Jur.  378. 
As  to  terminus  being  a  public  {dace,  see  Campbell  v.  Lang,  ante,  p.  336 ;  Yoiaig'^- 

Cuthbertson,  ante,  p.  309. 

BiCKET  V.  Morris  i4ii 

See  L.  Blantyre  v.  Clyde  Trustees,  post,  p.  1875,  as  to  navigable  river.  Whedur 
the  right  of  embanking  a  stream  is  affected  by  this  decision,  JJtidsay  t.  Tkm- 
son,  5  Macph.  29.    See  also  D.  Sutherland  y.  Ross,  5  Rett  H.  L.  137;  L  R. 

3  App.  C.  736 ;  Mather  v.  Macbraxre,  1 1  Macph.  533 ;  45  Sc.  Jur.  337. 

As  to  filling  up  a  side-stream,  see  Jackson  v.  Marshail,  10  Macph.  913;  44  Sc  Jv. 
506. 

As  to  natural  sand  bank,  see  E.  Zetland  v.  Glovers  of  Perth,  post,  p.  1848. 
As  to  non-navigable  river  being  a  boundary  between  lands,  Gibson  r.  BomiingUa 
Co.,  7  Macph.  394- 

As  lo  acquiescence  in  other  riparian  owners  diverting  stream,  see  Mclntyre  v.  Oft, 
41  Sc.  Jur.  112. 

In  case  of  a  riparian  owner  putting  a  fixture  such  as  a  pillar  supporting  a  railway 
bridge  in  a  navigable  river,  the  Court  will  not  interfere,  if  the  obstruction  produces 
no  appreciable  injury  to  any  other  proprietor,  Orr  Ewing  v.  Colqukoun,  4  Rett. 
H.  L.  116;  L.  R.  2  App.  C  839. 
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KD  Advocate  v.  Hunt 


1423 


'  See  also  Z.  A/iv.  r.  Sinclair^  pest,  p,  1493 ;  L.  Adv.  t.  HebdeHf  6  Macpb.  489 ;  40 
Sc.  Jut.  254. 

Tlie  0}iirt  of  Session  afterwanls  on  appl^ng  the  judgment  of  the  House  fixed  the 

boandaries  of  the  palace,  L.  Adv.  v.  Hunt,  43  Sc.  Jur.  594. 
As  to  peicment5>  see  also  Scott  v.  Napier,post,  p.  im8;  L.  Adv.  v.  Sinclair, post, 
. ,  P-  »493- 

As  to  the  alleged  pertinent  and  its  connection  with  the  principal  subject,  see  Walker 
r.  MilHy  9  Macph.  823 ;  43  Sc.  Jur.  575. 

IDSAY  V.  Oswald  1432 

See  also  JD.  Hamilton  v.  Hamilton,  post,  p.  1747. 

As  to  a  general  conveyance  carrying  the  entailed  estate,  see  Thorns  v.  Thorns,  6 
Macpb.  704 ;  GUndonwyn  v.  Gordon,  post,  p.  2049.  . 

DCE  V.  Deer  Presbytery  1437 

See  also  Dundee  Mag.  v.  Morris,  ante,  p.  747,  and  notes. 

A  bequest  to  "  charities  of  Glasgow "  held  void  for  uncertainty,  Lavfs  Exec.,  1 1 
liacph.  744 ;  45  Sc.  Jur.  452. 

BTLOP  V,  Johnston  1439 

As  to  the  revoeabili^  of  a  trust  deed  nmde  by  a  lady  shortly  before  her  marriage, 

see  Maeienxie  v.  Maehenja^s  Trustees,  5  Rett  1027. 
As  to  the  reasonableness  of  provision,  see  Somnerv.  Somner's  Trustees,  9  Macph. 
594 ;  43  Sc.  Jur.  309 ;  Taylor  v.  Taylor,  10  Macph.  23 ;  44  Sc.  Jur.  59  ;  Ferguson^s 
Trustee  v.  Ferguson,  to  Macph.  54;  44  Sc.  Jur.  43;  Donaldson  v.  Thompspn,  11 
Macph.  347  ;  45  Sc.  Jur.  235. 


'See  also  IVhite  v-  D.  Buccleuch,  ante,  p.  1409. 

Tie  judgnient  in  this  case  being  applied  by  the  Court  below,  the  expenses  were  held 
to  be  left  to  the  Court  of  Session,  fenk^  v.  Robertson,  6  Macph.  951 ;  40  Sc.  Jur. 

Se^  as  to  res  iuthaita  in  a  case  There  the  pursuer  was  to  be  guaranteed  aeainst  loss, 
PotUr  r.  Hamilton,  8  Macph.  1064  ;  42  Sc.  Jur.  625  ;  where  a  formerdecree  had 
passed  for  failure  to  deliver  proof.  Finest  v.  Dunl^,  3  Rett  15. 

I2ES  V,  Eden  1446 

See  also  Cainuross  r.  Lartnur,  ante,  p.  9S4,  and  note& 

nvcLE  V,  Bremner  1454 

See,  as  to  issue  being  controlled  by  record,  Morgan  v.  Morris,  ante,  p.  806,  and  note ; 

aiid  Macfarlane  v.  Taylor,post,  p.  1541. 
As  to  the  avennent  of  malice,  see  Walker  v.  Cumming,  6  Macph.  318  ;  40  Sc.  Jur. 

175  ;  Roe  V.  Linton,  2  Rett  669 ;  Brock  r.  Raniine,  i  Rett.  991. 
As  to  constable's  right  to  apprehoul  without  warrant,  see  Feggie  v.  Clark,  7  Macph. 

89;  41  Sc.  Jur.  52. 

»L  V.  Paul  1458 

See  similar  case  Stevenson  v.  Mag.  Rutherglen,  2  Rett  174. 

STERN  Bank  v.  Addie  1475 

See  also  National  Exchange  Co.  v.  Drew,  ante,  p.  482 ;  Cullen  v.  Thompson,  ante,  p. 

1 143 ;  Davidson  v.  TulToch,  anU,  p.  930 ;  Western  Rank  v.  Baird,  post,  p.  1 489. 
As  to  reckless  misrepresentations  by  agents,  see  Brownlie  v.  Miller,  $  Rett  1091. 
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Western  Bank  v.  Baird 

See  sequel  of  this  actum,  WtiUm  Bamks,  Bmrd^  ii  Macph.96;  45  Sc.  Jnr.  54. 


See  Gammell  v.  Woods  and  Forests,  ante,  p.  830^  and  Stuarl  y.  AfcBanuit,  pest, 
p.  1629. 

As  to  the  extent  of  possession  capable  of  explaining  a  Crown  charter,  see  Frastr  v. 

Gnmi,  4  Macph.  596;  38  Sc.  Jur.  21X 
See  als(^  as  to  possession  as  a  pertinent,  Z.  Adv.  v.  ffunt,  astte,  p.  1433. 
As  to  the  tenenaas  clause  explaining  the  dispositive  clause,  see  L.  Adv.  t.  McCuBsck, 

a  Rett  27 ;  L.  Adv.  v.  HieideH,  6  Macph.  489 ;  40  Sc.  Jur.  254. 

Gillespie  v.  Young  \\ 

See  Cuttm  t.  Tian^sont  aUe^  p.  1143,  and  n^e. 

Campbell  v.  Campbell  (No.  2.)  1] 

See  also  Ytlverton  v.  Ltmpivorth,  ante,  p.  1256.^ 

Where  two  parties  married  regularly,  one  of  them  at  least  being  in  ignorance  of  an 
impediment  existing  at  time  of  marriage,  viz.  that  the  other  of  them  was  then  alnad;r 
married,  but  the  impediment  ceased  and  they  continued  cohabitation,  this  vas  iM 
good  evidence  of  a  valid  marriage,  De  TMren  v.  ffW/,  3  Rett.  H.  L  28;  L  R.  I 
I  Ap.  Cas.  686. 

Where  a  woman  after  being  divorced  for  adultery  married  the  adulterer,  in  a  countiy 
where  such  a  marriage  was  forbidden,  held,  that  no  presumption  of  marriage  could 
be  drawn  from  long  cohabitation,  Beatiu  v.  BeattU,  5  Macph.  181 ;  39  Sc.  Jnr.  83- 


See,  as  to  whether  husband's  concurrence  in  an  agreement  to  sell  vife^s  property  cm 
be  referred  to  oath,  Dickson  v.  Blair,  JO  Macph.  41 ;  44  Sc.  Jur.  4a 

The  Court  has  held,  that  judicial  examination  of  the  defender  is  only  allowed  in  case 
of  htxA  or  penuria  tesHum,  Surtees  v.  tVotAsrspoon,  10  Macph.  866;  44  Sc. 
Jur.  4Ba 


See  also  Voitng  v.  Robertson,  ante,  p^  1108. 

As  to  time  of  vesting,  see  Spetuev.  Patersoffs  Trusts,  i  Rett  46 ;  MUbff.  Fb^* 
Trustees,  2  Rett  H.  L.  i ,  62  ;  L.  R.  2  Sc.  Ap.  43S ;  Shane  v.  Finieyson,^  Rett  67I; 
SnelPs  Trustees  v.  Morrison,  4  Rett  709 ;  Gilberfs  Trustees  v.  Crerar,  5  Rett  49; 
IViisatfs  Trustees  v.  Qnick,  5  Rett  697 ;  Buchanan's  Trustees  v.  ButhoMdi,  4 
Rett  754;  Elliotv.  Bowdtn,  11  Macph. 7351  45  Sc.  Jur. 446;  Hendry y.Htnirft 
Trustees,  10  Macph.  433 ;  44  Sc.  Jur.  236;  Sneil  v.  White,  10  Macph.  745;  44Sc- 
Jot.  432;  Mackintosh  v.  Wood,  10  Macph.  933;  44  Sc.  Jur.  512. 

The  rule  as  to  vesting  has  again  been  discussed  inTii^^r  v.  CrroAaw,  5  Rett  EL; 
L.  R.  3  App.  C  1287. 

Macfarlane  V.  Taylor  '5 

In  this  case  interest  was  claimed  under  the  judgment  from  the  date  <tf  the  verdict,  tut 
the  Court  of  Session  allowed  it  only  from  the  date  of  tiie  judgment  of  the  Hoee 
of  Lords,  Taylor  v.  Macfarlane,  40  Sc.  Jur.  332. 
As  to  issue  being  controUra  by  record,  see  Morgan  r-  Morris,  ante,  p.  806^  and  ^ 
When  goods  are  not  conform  to  contract,  the  remedy  is  to  return  them  and  daim 

damages,  see  McCormick  v.  Rittmeyer,  7  Macph.  854;  41  Sc  Jur.  465.  \ 
As  to  damages,  if  buyer  refuses  to  accept  delivery,  see  Forrester  v.  Warm,  4  R**^ 


As  to  damages,  if  rejection  is  not  timeous,  see  Couston  v.  Ckapmtm,  post,  p  300$- 


Lord  Advocate  v.  Sinclair 


LONGWORTH  V.  YeLVERTON 


CReily  v.  Thompson 


H.  L.  75- 


Campbell  v.  Breadalbane's  Trustees 

See  also  Carrick  r.  Miller,  postf  p.  1612. 
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BERDEEN  UNIVERSITY  v.  IRVINE 


I55S 


See  also  Clephana  v.  Mag.  ofEdinburghy  postj.  p.  1657. 

In  accordance  irith  the  powers  decided  to  exist  as  to  varying  the  details  of  the 
charity,  the  Court  of  Session  increased  the  number  and  amount  of  bursaries,  Univ, 
of  Aberdeen  v.  Irvine,  7  Macph.  1087  ;  41  Sc.  Jur.  609.  See  also  Caird,  i  Rett. 
529 ;  Burnefs  Trustees,  4  Rett,  127 :  Grant  v.  Macgueen,  4  Rett.  734  ;  M^Cullock 
V.  Kirk  Session  of  Dairy,  3  Rett.  1182  ;  Allan  v.  StielPs  Trustees,  4  Rett.  162. 

As  to  negative  prescription  not  applying  to  breach  of  trust,  see  Mag.  of  Aberdeen  v. 
Umvtraitjr  efAbet^en^  4  Rett  H.  L.  48 ;  I.  R.  2  App.  C  544' 

DUNG  z.  Robertson  1566 

See  Young  v.  Robertson,  ante,  p.  1 108.   This  case  is  elsewhere  entitled,  Richardson 

V.  Macdougall,  6  Macph.  H.  L.  18. 
The  decision  was  followed,  in  Grahanfs  Trustees  v.  Graham,  6  Macph.  S20 ;  40  Sc. 

Jut.  452  ;  Milikeii s  Trustees  v.  Miliken,  3  Macph.  326  ;  37  Sc.  Jur.  155. 
See  Ross  v.  Duniop,  5  Rett  833 ;  Ferguson  v.  Ferguson,  2  Rett  627. 
As  to  the  con^tio  si  sine  liberisy  see  Chancellor  v.  Mossman,  10  Mac|ih.  995 ;  44  Sc. 

Jot.  557 ;  Attkm  v.  Wright,  10  Macph.  275 ;  44  Sc.  Jur.  164 ;  Gould's  Trustea 

V.  DwicttM,  4  Rett.  691 ;  Caithnesif  Trustees  v.  Caithness,  4  Rett  937- 
As  to  vesting,      Miller  v.  Finlafs  Trustees,  2  Rett.  H.  L.  I,  12;  CfReily  v. 

Tkoimson,  M$ief  p.  1534;  Kmm^v.  Robertson,  ante,  1108. 

x^xANDER  V.  Officers  of  State  1574 

See  also,  as  to  title  to  oppose  a  service,  Macienste  v.  Catttm,  8  Macph-  457  ;  42  Sc. 
Jur.  202.  Where  the  service  was  obuined  by  fraud,  Roeca  v.  Catto's  Trustees,  4 
Rett  7a 

As  to  hearsay  evidence  being  admissible,  see  Macpherson  v.  Reid*s  Trustees,  4  Rett 
132. 

ELL  V.  Kennedy  1583 

See  also  Aikman  v.  Aikman,  ante,  p.  997  ;  Udny  v.  Udny,  post,  1677. 
On  remit  to  the  Court  of  Session,  the  expenses  in  this  case  were  made  matter  of 
dispute  Bellt.  Kejoiufy,  7  Macph.  49}  41  Sc.  Jur.  31. 

[aclaren  V.  Clyde  Trustees  1595 

The  question  afterwards  arose,  how  the  heritor  was  to  be  assessed  who  received  rent 
on  the  long  lease,  Traquair's  Trustees  v.  Innerleithen,  9  Macph.  234  ;  43  Sc.  Jur. 
121  ;  D.  Abercom  v.  Presb.  Edinburgh,  8  Macph.  733 ;  42  Sc.  Jur.  377. 


This  decision  aboUshed  the  qualification  about  collaborateurs. 

As  to  a  miner  and  the  undo^TOund  manager's  fault,  see  IVoodhead  v.  Gartness  Co., 

4  Rett  469 :  Stewart  v.  Coltness  R.  Co,,  4  Rett  953. 
Where  the  master  violated  a  statute  in  not  providing  protection  to  the  servant,  the 

Court  has  held,  that  the  death  of  the  servant  was  referable  to  this  violation,  and  so 

liability  was  proved,  Edgar  v.  Brand,  10  Macph.  236;  44  Sc.  Jur.  60;  Gibb  v. 

Crombie,  2  Rett  886. 

So,  where  it  was  a  specially  dangerous  employment,  and  no  adequate  precautions 
Uken,  Stark  v.  Meclaren^  10  Macph.  31 ;  44  Sc.  Jur.  56  ;  Rt^rtson  v.  Brown,  3 
Rett  652. 

Where  a  station  master  was  negligent  towards  a  train  of  another  Railway  Company, 
see  Adams  v.  Glasg.  and  S.  IV.  R.  Co.,  3  Rett.  21 5. 

iREiG  V.  University  of  Edinburgh  1608 

See  the  case  of  Leith  Docks  Com.  v.  Miles,  ante,  p.  1384,  and  notes. 

:arrick  v.  Miller  1612 

As  to  granting  lease  for  longer  period  than  is  allowed  by  the  entail,  &c,  see  Forbes 
r.  IVilson,  11  Macph.  454;  45  Sc.  Jur.  276. 
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Fleeming  v.  Howden 


See  the  constructive  trust,  vhere  a  partner  insured  his  life  for  benefit  of  partnership, 
Forretter  y.  Robson's  TrusUts,  3  Rett  75$ ;  see  also  Forrest  v.  Rabariteis 
Trusteest  4  Rett  22. 

As  to  a  constructive  trust,  There  a  mother  purchases  interest  of  her  child  in  a  fond 

ovrr  which  she  has  a  foculty,  Mac^nala  v.  MacgregoTf  i  Rett  817. 
As  to  the  doctrine  of  tantmm  et  tali  applied  to  assignees,  see  North  Brit.  S.  Co.  v. 

Luidiajft  3  Rett  175  ;  Aidottv,  MitauU^  8  Macph.  268 ;  42  Sc.  Jar.  121. 
See,  where  the  heir  granted  bonds  of  proviuon  and  afterwards  had  to  denude  in 

favour  of  another  beirt  Kinmulfs  Tru^^  r.  Drumtiumd,  7  Macph.  576;  41  Sc 

Jut.  311. 

Stuart  v.  M'Barnet  ifii 

See  L.  Adv.  v.  SiHclmr^  ante,  p.  1493,  and  E.  Zetland  v.  Glover  Jncorporaikit  cf 
Pertit  postt  p.  1848. 

Where  possession  by  rod  and  Une  and  by  cairns  and  streams  establisbed  a  grant  of 

salmon  fishing,  D.  Rickmaid  v.  E.  Seafield^  8  Macph.  530 ;  42  Sc.  Jnr.  246. 
Where  the  Crown  purports  to  make  a  second  grant  to  a  dUIerent  party  of  the  sane 

fishing,  see  Ricmrdson  v.  Gray^  4  Rett  H.  L.  76  ;  L.  R  3  App^  C  i. 
Where  a  barony  tide  followed  by  user  of  salmon  fishing  was  claimed  to  amoontta 

a  valid  grant,  Ni^l  v.  L.  Adv.^  6  Macph.  973 ;  7  Marah.  36 ;  40  Sc.  Jnr.  $57 ;  41 

Scjur  7  ;  L.Adv.yr.  Cathcart,  9  Macph.  744;  43  Sc.  Jur.  500;  L.Aaa.y.Comn. 

of  Northern  Lighthouses^  i  Rett  95a 
But  the  user  of  fishing  by  cottars  on  the  barmy  is  not  possession  by  the  pnptietar, 

L.  Adv.  V.  Hall,  1 1  Macph.  967. 
A  barony  title  adjoining  the  sea,  will,  with  possession,  be  good  against  the  Grtiwn, 

Macdowall  v.  L.  Adv.,  2  Rett-  H.  L.  49 ;  L.  R  2  Sc.  Ap.  431 ;  Z.  Ado.  r.  { 

MeicCullock,  2  Rett.  27. 
White  fishing  in  the  sea  cannot  be  made  the  subjea  of  grant,  Macdowall  v.  L.  Ada., 

3  Rett  H.  L.  49^ 

Barstow  v.  Black  ifi 

See  another  instance  of  challenging  a  deed  on  the  law  of  deathbed,  Ferguson  r. 

Newton,  fiostt  p.  1758. 
An  Act  was  passed  in  1871  to  abolish  the  law  of  deathbed,  34  and  35  Vict  c  81. 
As  to  consolidation  of  the  dominium  ittile  this  case  was  furrier  litigated,  see  PtrSs 

Curatory.  Black,  8  Macph.  671  ;  42  Sc.  jur.  332. 
See  also,  as  to  effect  of  a  base  right  being  resigned  to  superior  ad  rmameKium, 

£.  Zetland  v.  Glovers  0/ Perth,  post,  p.  1 848. 
As  to  dominium  utile  long  outstanding,  IVilliamt  t.  Afaetam^s  TrusUes,  10  MaqiL 

362 ;  44  Sc.  Jut.  213. 
As  to  rev4^dng  one  deed  by  another  blundered  deed,  see  KirJ^atrick  v.  Kirl^alniXi 

Trustees,  j  Rett  H.  L.  37 ;  L.  R  2  Sc.  Ap.  397. 

Clephane  V,  Edinburgh  Magistrates  (No.  2.)  A 

See  also,as  to  varying  the  details  of  an  andent  trust,  .^^miSeeii  Vmv.  v. /tmiu,adt, 

p.  1555,  and  notes. 
As  to  9*  pris  doctrine,  see  Mitchell  v.  BumesSy  5  Rett  954. 

Deak  of  Chapel  Royal  v.  Johnston  ifiS 

See  also,  as  to  fmcriptlon  midcr  old  decreets  relative  to  right  to  teiiuis,A^RB0/ v.  A»( 
ante,  p.  1458 ;  PaSerson  v.  Madeod,  post,  p.  2061 ;  Z.  Adv,  v.  Donaldseds 
Mortal,  post,  p.  1799;  Cheape  v.  L.  Adv.^  9  Marah.  377;  43  Sc  Jnr.  iSi; 
Mackintosh  v.  Abinpr^  4  ReU.  1069 ;  Richmond  r.  OgScen  of  Statif  9  Ma(^ 
I03O ;  43  Sc.  Jur.  562. 


See  also  Maxwell  v.  Maclurt^  ante,  p.  938 ;  Aikman  v.  AikmoMj  ante,  p  997 ;  ^ 
V.  Kennedy^  ante,  p.  1583. 


Udny  V,  Udny 
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As  to  acquiring  domicQe  in  India  in  the  Civil  Service,  see  H^aueiefie  v.  IVaueAofief 
4  Rett  94.5. 

As  to  going  abroad  to  avmd  creditors,  see  Piti  v.  PiU,  ante,  p.  1235. 
IcoTT  V,  Lord  Napier  1688 

See  similar  case,  Stewarfs  Trustees  v.  Robertson^  i  Rett.  334. 

As  to  a  subsequent  deed  omitting  mines  and  minerals,  and  ^e  mines  being  held  to 

be  pertinents,  see  E.  Breadalbane  v.  Jamiesotti  2  Rett  826. 
The  right  to  wash  in  loch  sheep  previously  dipped  in  deleterious  solution  is  not  a 

pertinent  of  the  bank,  Dumjries  Water  Works  v.  Maccullaek,  i  Rett.  975, 
Where  there  are  two  lochs  divided  by  a  narrow  neck,  and  the  riparian  owner  on  one 

claims  rights  in  the  other,  it  is  a  question  of  fact,  whether  they  are  two  or  one, 

Mackem  v.  Bankes^  5  Rett  H.  L.  192;  L.  R.  3  Appi  C  1334. 

Campbell  v.  Earl  of  Dalhousie  1704 

See  also  subsequent  cases,  Dalhousi^s  Trusses  v.  Dalhousie^  3  Rett.  882 ;  NasmytKs 
Trustees^  4  Rett  973;  Maxwell,  4  Rett.  11 12;  Campbell  v.  Campbell^  7  Macph. 
759;  41  Sc.  Jur.  397;  Barclay  Allardice  v.  D.  Montrose,  10  Macph.  774;  44  Sc. 
Jut,  483, 

Howden  v.  Rocheid  171 1 

See  also  Hamilton  v.  D.  Hamilton,  post,p.  1747;  Macdonaldy.  Macdonald,2  Rett. 

H.  L.  28;  L.  R.  2  App.  C  446. 
As  to  the  entail  coming  to  an  end,  when  heirs  portioners  are  reached,  see  Primrose 

T.  Primrose,  16  D.  498;  36  Sc.  Jur.  2291 

Maccallum  v.  Stewart  1719 

See  also,  as  to  construction  of  warrandice  in  like  obligation,  Murray  v.  Countess  of 
Rothes,  2  Rett  106. 

An  obligation  to  relieve  against  public  burdens  of  road  tax,  and  of  poor  rates,  was 
considered  in  Dunbar's  Trustees  v.  British  Fishery  Societies,  5  Rett  H.  L.  350; 
L.  R.  3  App.  C.  1298. 

Campbell  v.  Leith  Magistrates  1726 

See  also  Smeaton  v,  St.  Andrew's  Mag.  Post,  p.  1896. 

As  to  what  is  a  private  street,  see  Millars  Trustees  v.  Leitk  Police  Com.,  11  Macph. 

932 ;  45  Sc.  Jur.  578 ;  Kinning  Park  Police  Com.  v.  Tkomsou,  4  Rett  528 ;  Hope 

r.  E^n.  Road  Trustees,  5  Rett  694 
As  to  building  bejrond  Ula/t  line  of  street,  see  Sraur  v.  Ketmedy,  4  Rett  266, 

Campbell  v.  McLean  1741 

When  tenants  hekl  for  57  years,  and  memorandum  made  of  those  who  wanted 
written  leases  was  made  in  a  list  kept  by  landlord^  &ctor,  Sellarv.  Alton,  2  Rett 

381. 

As  to  the  verbal  lease  in  course  of  being  changed  into  a  written  lease,  and  singular 

successors  of  landlord  held  bound,  Wilson  v.  Mann,;^  Rett.  527. 
As  to  a  long  lease  claimed,  and  the  only  evidence  was  receipts  for  rent  in 

landlord's  collecting  lists  for  47  years,  Cratg  v.  Craig,  10  Macph.  8;  44  Sc. 

Jur.  14. 

Hamilton  v.  Duke  of  Hamilton  1747 

As  to  entails  valid  inter  haredes,  see  Cathcart  v.  Gammell,  ante,  p.  192,  and  note. 
The  words  "all  such  facts  and  deeds  "  held  to  apply  to  all  the  cardinal  prohibitions, 

Dntmmondv.  Hay,  10  Macph.  451 ;  44  Sc.  Jur.  253;  Malcelmv.  K^,  ii  Maqih. 

722 ;  45  Sc.  Jur.  4S7;  Ogitvy  v.  Ogilvy,  i  Rett.  450;  Maedonald-v.  Macdonald, 

a  Rett  H.  L.  28;  L  R.  2  S&  Ap.  446. 

Ferguson  v.  Newton  1758 

See  also  Dkkson  v.  Dickson,  ante,  p.  373;  Mar^  v.  Kelso,  OMte,  p.  691 ;  Barstow 
V.  Black,  attU,  p.  1643. 
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The  law  of  deathbed  was  abolished  after  1871  by  34  and  35  Vict.  81. 

It  has  been  held,  that  a  father's  nomination  of  tutors  to  his  children  was  good,  thoi^ 

the  deed  was  executed  on  deathbed,  Greyg  v.  Gra^f  1 1  Maqph.  20;  45  Sc.  Jar.  is. 
As  to  provisions  to  children  and  prohibiuon  against  deb^  Rejgwwm  v.  Ro^sem, 

10  Macph.  698;  44  Sc.  Jur.  386. 
As  to  evacuation  of  previous  provisions,  see  Glendonwyn  v.  Cordottf  post,  p.  2049. 

Duncan  v.  Scottish  North-Eastern  Railway  Company  1767 

See  also  Comrs.  Su^ly  v.  N.  Brit.  R.  Co.,  post^  p.  1855. 

As  to  valuation  of  part  of  a  line  of  railway  ^r^ed  to  calculatioa  of  snperior^  casualties, 
see  Hiil  v.  Caled,  R.  Ctf.,  5  Rett.  386. 

Miller  v.  Learmonth  1777 

See  a  later  stage  of  the  case  as  to  other  questions,  Learmonth  v.  MilUry  1  Rett.  H.  L 
62 ;  L.  R.  2  Sc.  Ap.  438 ;  Miller    Fittlays  Trustees,  2  Rett.  H.  L.  1. 

As  to  reasonableness  of  provision  to  wife,  see  Dunlop  v.  Jokmston^  amU^  p>  I439i 
and  note. 

Keith  v.  Reid  178* 

As  to  use  of  premises  for  a  different  purpose,  omtrary  to  feu  charter,  see  £wuigr. 
Campbell,  5  Rett.  23a 

City  of  Glasgow  Union  Railway  Company  v.  Hunter  1791 

See,  as  to  an  illegal  item  being  included  in  the  verdict  of  jury,  Caled.  R.  Co.  v.  Car- 

michael,  post,  p.  183& 
As  to  the  use  of  wayleaveover  ground  taken  for  the  company,  see  Aikman  v.  Ctdei. 

R.  Co.f  4  Rett  102a 

Lord  Advocate  v.  Donaldson's  Hospital  1799 

See  also  Paterson  v.  Macleod,  post,  p.  2061. 

In  case  of  some  heritors  overpaying  and  some  underpaying,  see  remedy  as  betweea 
them,  CampieWs  Trustees  v.  Sinclair's  Trttstus,  5  Rett  H.  L.  119 :  L.  R.  3  Appi 
C765. 

Wilson  v.  Watson  -  1803 

In  such  contracts  the  vassal  has  been  hdd  not  restricted  to  the  precise  sites  od  the 

feuing  plan,  Naismith  v.  Caimduff^  3  Rett  863. 
If  the  superior  allows  some  feuars  without  complaint  to  depart  frcnn  the  plan,  the 

others  are  released,  Campbell  v.  Clydesdale  Bank,  6  Macph.  943 ;  40  Sc.  Jur.  539; 

or  the  feuars  may  lose  their  right  to  object  by  abandonment  Fraser  v.  Downie, 

4  Rett.  942. 

One  feuar  may  generally  enforce  the  plan  against  the  other  feuars,  Beattie  t.  Ures^ 

3  Rett.  634;  Robertson  v.  N.  Brit.  R.  Co.,  I  Rett  1213;  Alexanders,  ^oio, 

9  Macph.  599;  43  Sc  Jur.  311. 
To  make  it  binding,  the  condition  must  be  made  real  by  being  inserted  in  the  tnves- 

titurej  Croall  v.  Mag.  Edinburgh^^  Macph.  323;  43  Sc.  Jur.  146. 
In  some  cases  the  superior  may  enforce,  but  not  the  a>-feuar,  GtUhrie  r.  Kw^, 

9  Macph.  544;  43  Sc.  Jur.  344. 

Waterhouse  V.  Jameson  i8" 

As  to  relations  between  pud  up  and  unpaid  up  shares  in  voluntary  windii^  iqi^  see 

Paterson  v.  Macfarlane,  2  Rett  490^ 
As  to  liquidator's  costs,  when  unsucnssfiil,  see  ConseL  C^per  Co.  t.  Pid^, 

5  Rett.  393. 

Watt  v.  Thompson 

It  was  afterwards  held,  that  the  Sheriff  Qerk  in  this  case  was  not  Uabl^  having  only 
done  his  duty  in  the  matter,  Watt  v.  Ugertwood,  i  Rett  H.  L.  21 ;  L.  R.  3  Sc. 
Ap.  361. 

As  to  averment  of  malice,  see  notes  to  Pringle  v.  Bremner,  aniSf  p.  1454. 
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V.  McLeod  1828 

See  also  Ctmninzhame  t.  Anstrutfur,  posty  p.  201 3. 
As  to  a  protectedright  of  succession  to  the  heur  of  marriage,  see  E.  Glasgo^s  Trustee 
T.  E.  Glasgow^  II  Macph.  218;  45  Sc.  Jun  145. 

Url  of  Zetland  v.  Glovers  of  Perth  1848 

■   See  fiirther,  as  to  medium  filuf^  E.  Zetland  v,  Tennenfs  Trustees,  1 1  Macph.  469 ; 

4$  Sc.  Jut.  311 ;  Matherv.  Ma^raire^  11  Macph.  522;  45  Sc.  Jur.  337;  Zairdv. 

A»<  9  Macph.  1009;  aee Stuart  v.JtfcBametf  ante,  p.  162^;  RicM^mv.  Gray, 

4  Rett.  H.  L.  76;  L.  R.  3  App.  C.  i. 
As  to  embanking  the  shore  and  enhancing  the  power  of  capture,  see  Z>.  Su^terland 

T.  Rastf  5  Rett.  H.  I-  137 ;  L.  R.  3  App.  C  736. 
As  to  where  a  sub-vassal  enjoyed  prescriptive  possession  of  salmon  fishing,  see  L. 

Athfoeate  v.  MaccuUoch,  2  Rett  27. 

Commissioners  of  Supply  v.  North  British  Railway  Company  1855 

See,  as  to  repeal  of  local  Acts  exempting,  Duncan  v.  Scott.  N.  E.  R.  Co.,  ante, 
P-  1767- 

As  to  exemption  being  confined  to  the  old  site  of  buildings,  see  Univ.  Glasgow  r. 
Kirkweod,  10  Maq>h.  1006;  44  Sc.  Jur.  559. 

IOrbes  v.  Smith  1859 

See  also  Dean  of  Chisel  Royal  v.  Johnston,  ante,  p.  1665. 

See.  as  to  expenses  before  this  appeal  which  the  House  of  Lords  had  not  dealt  with, 
Forbes  r.  Heritors  of  Old  Machar,  43  Sc.  Jur.  228;  Sawers  v.  Monteitks  Trustees, 


II  Macph.  451 ;  45  Sc.  Jur.  165. 
As  to  action  b^  bishop  for  valuation  of  temds  of  his  mensal  kirk,  see  Ministers  of 
I      Islay    Heritors,  6  Macph.  1074. 

Copland  v.  Maxwell  1869 

As  to  remedy,  where  tenant  gives  license  to  stranger,  see  Stewart  r.  St^hen, 
4  Rett.  873. 

Lord  Blantyre  v.  Clyde  Trustees  1875 

As  to  discretion  of  trustees,  see  also  Ross  v.  Clyde  Trustees^  7  Macph.  462 ;  41  Sc. 
Jur.  35a 

Smbaton  V.  St.  Andrews'  Magistrates  1896 

See  also  Adam  v.  Com.  Alloa,  2  Rett  143 ;  Steely.  Com.  Gourock,  10  Macph.  954; 

44  Sc.  Jur.  526. 

M'Lean  v.  Fleming  1904 

Add  p.  1915,  reference,  Gladstone  v.  Birley,  2  Meriv.  401. 

Se^  as  to  charterer  engaging  to  hisure  froght,  Watson  v.  Shankland,  fost,  p.  3043. 


I916 


Carter  v.  M'Laren 

S(^  a  creditor  has  incurred  the  penalty  though  he  believed  another  party  was  acting 
m  the  creditors,  Thomas  v.  Sandeman,  1 1  Macph.  81 ;  45  Sc.  Jur.  64.  See  also 
Pendreigh,  a  Rett  769. 

Lord  Advocate  v.  Douglas  1926 

See  also  L.  A^.  v.  E.  Galloway,  1 1  Macph.  896 ;  45  Sc.  Jur.  547. 

£arl  of  Perth  v.  Lord  Elphinstone  193  i 

See  a  further  point  raised  in  this  case,  E.  Perth  v.  L.  WiUougMy  UEresby's 
Trustees,  5  Rett.  H.  L.  26 ;  L.  R.  3  App.  C.  297.  *  ^  ^ 
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Duke  of  Hamilton  v.  Graham  1964 
See  further  as  to  conveying  minerals  through  underground  strata  to  adjoining  mine, 
Jlamsay  v.  5/«r,  3  Rett  H.  L.  4» ;  L  R  i  App.  C  701- 

Catton  v.  Mackenzie  19S4 

See  sequel  of  this  case,  Cotton  v.  MackenxUt  I  Rett  488;  where  a  genenl 
disposition  did  not  cany  an  entailed  estate,  though  there  was  power  to  alienate. 

See  also  GUndonwyn  v.  Gordon,  post,  p.  2049. 
See  Gray  v.  Grays  Trustees^  5  RetL  82a 

As  to  provisions  to  children,  see  Malcolm  v.  Ktrk^  1 1  Macf^  722  ;  45  Sc.  Jur.  457. 

Harvey  ».  Farquhar  1992 

See  also  Ritchie  v.  Ritchie's  Trustees,  i  Rett  987. 

As  to  the  title  to  sue  fox  moreahle  estate  which  had  rested  in  wife  prior  to  £tocci^ 
see  Ferguson  v.  Jack's  Exec.,  4  Rett  393. 

Harvey  v.  Ligertwood  199S 

See,  as  to  whether  a  contingent  interest  of  a  bankrupt  in  his  parents'  marriage 
contract  was  conveyed  to  his  trustee,  Macdonald  v.  Macgregorj  i  Rett  817. 

Lord  Advocate  v.  Hagart  3002 

As  to  provisions  in  antenuptial  contract  of  marriage,  see  Moir's  Trustees  r.  L.  Ado^ 
I  Rett  345 ;  Marshairs  Exh.,  i  Rett  847. 

CousTON  V.  Chapman  2005 

See  also  Macfarlane  v.  Taylor,  anU,  p.  1541. 

See  also,  as  to  reasonable  time  to  examine  before  rejection  of  goods  McCarta"  v. 
Madunati  4  Rett  89a 

CUNINGHAME  V.  ANSTRXJTHER  2OI3 

See  also  Johnston  v.  Johnston,  ante,  p.  909 ;  Buchanan  v.  AngitSt  anie,  p.  ti2& 
As  to  error,  see  McLaurin  v.  Stafford,  3  Rett  265. 

As  to  exercise  of  power  by  parents  in  favour  of  bdr  of  mairisg^  AfacJonald  r. 

Macdonald,  2  Rett  H.  L.  125 ;  L.  R  2  Sc.  Ap.  482. 
As  to  the  form  of  the  deed  bemg  unilateral,  see  Fomtt  v.  J^deriwt*s  TnaUit^ 

4  Rett  37. 

Mackintosh  v.  Mackintosh  2046 

See  case  where  provisions  to  daughters  were  held  not  limited  to  twenty  years  after 
truster's  death,  Breadalban/s  Trustees  v.  Jamteson^  ii  Macph.  91a;  45  Sc.  Jnr. 
556. 

Glendonwyn  v.  Gordon  2049 

See  also  Gray  v.  Gray's  Trustees,  5  Rett.  820;   Waliif's  Exec.  r.  Walker,  5  Rett 

965;  Webster*s  Trustees  v.  Webster,  4  Rett  loi. 
As  to  implied  revocation  from  two  inconsistent  conveyances  of  heritage,  see  Kir^ 

Patricias  Trustees  v.  Kirkpatrick,  i  Rett.  H.  L.  37 ;  L.  R  2  Sc  Ap.  397. 
As  to  extrinsic  evidence  used  to  construe  a  mortis  causd  settlement,  see  Fai^ukar  v. 

Farqukafs  Trustees^  3  Rett  71. 

Forbes  v.  Trefusis  2056 

See  also  Erskim  r.  E.  KelUe,  ii  Macph.  8761 

Edinburgh  Tramways  Company  v.  Black  208 

As  to  an  agreement  set  forth  in  a  schedule  to  the  Statute,  and  inccvporated,  see  CaM. 
R,  Co,  T.  Greenock  amd  Wemyss  Bay  Co,,  i  Rett  H.  L.  8;  L.  R.  2  Sc.  Api  347. 
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Wynne  v.  Price,  3  De  G.  &  Sm.  31a  6 

York  &  North  Midi  R.  Co.  v. 

lE.  &B.  858.  {Sp.)2S7,iA^,t^ 
Young  V.  Grote,  4  Bing.  253.     .  loi 

Do.  V.  Do.         ...     {Sf.)  £ 

—  V.  Smith,  4  RaiL  Cas.  135.    [sp)  fl 
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of  ship,  effect  of,  on  freight  .  .  .  .  .211 

—  if  it  operates  as  an  assignment  of  ship  .  .  .  .212 
— -  if  total  loss  can  ever  be  claimed  for  without  abandonment  .  -213 
— ■          to-be  declared  in  a  reasonable  time             ....  213 

:  —  before  trial  of  three  out  of  five  claims  of  public  roads  in  action  of  declarator, 

Court  may  assoilzie  defender  as  to  these  three         .  .  .  1409 

—  right  ofj  before  closing  record       ....  1411-14 

—  of  lease  on  ground  of  sterility  .....  2026 
tfffaSaoi  Act.    See  **  EntaiV'  "  Provisions." 

UModud paupers,  no  right  to  reli^  .  .  .24 

—  — -no  part  tk  assessment  can  be  legally  distributed  among  them  .  1368 
ttctsscry  follows  the  principal!  instance  where  concealed  profits  in  company's  shares  sold 

^tto  the  purchaser        .......  1616 

iaount,  banker's  passbook  is  not  a  fitted  .....  906 

itcouniant.  Court  may  remit  to,  for  inquiry,  before  sending  a  case  to  be  tried  by  jury  .  1488 
iaeunts  and  books  of  a  person,  no  evidence  of  payments  made  by  him  .  .  146 

,  —      of  heir  of  entail  for  improvements  of  estate,  if  unsigned  at  heir's  deaths  may  be 

signed  by  executor  ,  .  .  .  .  .  IS47 

—  of  banker  in  passbook  may  be  en)lained  by  parole  .  .  .  903 
ttaiwmlaHoHS  for  25  years  being  massecf  with  the  principal,  held,  that  Thelusson  Act 

allowing  only  21  years,  the  four  years  were  undisposed  of,  and  went  to 

next  of  kin  ......  1303 

—  Trust  to  invest  residue  for  G.  and  heirs  of  his  body  till  they  attain  21, 

then  for  S.,  the  accumulations  must  be  paid  to  G.  at  majority  .  658 

^Kowledgements  ot  marriage,  instance,  where  too  vague  to  support  a  contract  or  a 
promise  ........  1256 

vjtiieseMcef  case  of  landlord  varying  terms  of  written  tease  815 

—  Is  something  more  than  consent  and  less  than  an  agreement,  but  altering 

position  of  parties  819 

—  of  dissenting  congregation  in  their  chapel  being  used  for  another  dissenting 

body  .  .  .  .986 

—  general  doctrine  of,  in  allowing  ontfs  property  to  be  dealt  with  by 

strangers        ......  986,  1418 

"to/God rendering  it  impossible  to  fulfil  a  condition  imposed  by  Statute,  the  benefit  is 
w  thereby  lost  ,  .  .  .  .  •  i5S3 

no  floating  right  of,  can  be  tolerated        .  .  .  .  .667 

~-    cause  of,  to  be  expressed  in.  pleadings      .....  680 

~~    secrad  action  where  defender  in  first  action  assoilzied  from  summons  as  laid      .  877 

—  by  and  against  company  in  its  descriptive  name  ....  953 
~~  for  breacn  of  statutory  duty  by  a  railway  company  .  .  .  981 
~^    for  not  naming  arbiter  under  an  agreement  in  lease  to  refer  certain  things  to 

art)itTation  .1163 
for  wron^uly  confining  in  a  mad  house  need  not  be  founded  on  malice,  as  want 

of  due  mquiry  is  enough        ......  1184 

~~    i^;ainst  eight  trustees,  and  after  verdict  against  them  six  resigning,  the  other  two 

held  entitled  to  move  for  new  trial  .....  1325 
does  not  lie  against  Public  Road  Trustees  to  compel  them  to  repair  highway,  for 

a  remedy  is  provided  by  Statute  .....  1378 

—  for  slander  of  title  by  depreciating  minerals  in  market  .  .  .  1500 

—  lies  for  -fraudulently  representing,  that  defender  had  a  patent  right  to  extract  oil 

'    from  G.'s  coal,  and  so  depreciating  the  coal  in  the  market  .  .1502 

II.  6  Y 
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Action,  against  master  for  not  ventilating  mine  not  abolished  by  Mines  Regulation  Act, 
which  directs  penalty  therefor  ■  .  .  .  . 

—  none  against  railway  company  for  noise  and  smoke  .  .  .  1791 

—  in  Court  of  Session  incompetent  to  recover  compensation  which  the  Lands  Clauses 

Act  provides  for       .  .  .  .  .  .  .  1&40 

—  none  against  Sheriff  for  issuing  {hwxss  caption  if  he  acts  vithin  his  jorisdictiaa  .  1819 

—  admissions  in  one,  used  as  evidence  in  another       .  .  .  -149 

—  against  bank  director  for  negligence  in  not  attending  to  duties  .  1489 
AtUir  in  a  suit,  when  the  defendant  is  .  .  .  .  .  176^  iSz 
Ademption  of  legacies,  princii^es  of  .  .  1 
Adjournment  of  meeting  of  statutory  trustees  having  powers  to  assess  ivo|»ietor5,  whether 

notice  required  .  .  .  .  .  9U 

—  power  of,  is  implied  in  Acts  of  Parliament  authorizing  trustees  to  act  .  903 
Administration  of  estate  of  deceased,  who  disponed  his  lands  to  heirs  of  entail  subject  id 

debts,  and  unjust  claims  of  debt  being  made,  executor  had  to  pay  heavy  costs,  held,  he 
must  pay  these  out  of  moveable  estate  .....  tjgS 

Admissions  in  one  action  used  as  evidence  in  another         .  .  .  .  M9 

—  of  documents  at  a  trial  and  purpose  for  which  used        .  .  -Ml 

—  in  a  record  are  not  properly  described  as  part  of  evidence  .  .  1533 
Advocation  from  Sheriff  Court,  regulated  by  amount  of  claim  recovered,  plus  interest  .  itt? 
Adultery,  intermarriage  of  persons  committing                              .             .  .868 

—  and  cohabitation  continuing  after  death  of  the  husband  of  adulteress  enables  her 

and  paramour  to  marry,  presumption  of  lawful  marriage  may  then  arise      .  15^ 

—  of  husband  loUowed  by  divorce  is  cause  of  his  forfeiting  all  benefit  itatn  funds 

settled  by  marriage  cmtract,  including  what  he  contributed  .  .  1991 

Af^ent.    See  Principal  and  Agent. 

Agent  and  Client — Proof— Evidence — Presumption  —  Payment — -A  law  agoit  havii^ 
received  two  sums  in  payment  of  specific  accounts,  gave  only  a  receipt  to  general uconnt, 
and  afterwards  claimed  the  full  sums  due  on  those  specific  accounts. 

Held  (reversing  judgment),  That  the  correspondence  established,  that  the  payment 
was  specific  not  general.  Mitchell  v.  Culleu 

—  Zrtic  Agent — Hypothec — Retention — Solicitor's  Lien — Bona  fides — Personal  Exception. 

Held  (affirming  judgment),  1.  That  a  law  agent's  right  to  retain  his  client's  tUle 
deeds  does  not  extend  to  the  expense  of  judicial  proceedings  instituted  by  him,  afto*  the 
termination  of  his  agency,  for  the  purpose  of  recovering  payment  of  his  accounts. 

2.  That  such  accounts  were  subject  to  taxation  in  a  question  with  competii^  heritaUe 
creditors,  though  they  bad  been  constituted  by  decrees  in  absence. 

Held  (reversing  Judgment),  3.  That  the  law  agent  was  not  prevented,  by  a  compromise 
of  his  right  of  retention  over  the  titles  of  one  estate  belonging  to  his  client,  from  throw- 
ing an  undue  proportion  of  his  accounts  upon  other  properties  of  his  client,  of  vhich  the 
titles  were  also  in  his  possession,  though  these  were  charged  with  heriuble  securites  in 
favour  of  creditors  to  whom  the  compromise  had  not  been  intimated ;  and  that  Iw  was 
not  boimd  to  apportion  rateably  mwn  them  the  burden     his  right. 

Held  (affirmmg  judgment),  4.  That  a  law  agent  acting  both  for  borrower  and  lender,  is 
bound  to  disclose  to  the  latter  the  fact,  that  the  titles  were  subject  to  a  right  of  retention 
on  his  part,  and  that,  on  failure  to  do  so,  be  was  barred  from  pleading  that  right  against 
the  creditor.  Gray  v.  Graiam  6l{ 

—  Summons — Relevancy — Issues — Solicitor — fus  quaesitum  tertio  —  Reparation — H. 
employed  K.  to  effect  a  policy  of  insurance  on  his  life,  and  borrow  money  on  assignment 
of  the  policy  to  the  Co.,  and  K.  was  cautioner  for  H.,  who  gave  F.  an  assignment  of 
a  lease  in  security.  R.  acted  as  the  only  law  agent  for  both  H.  and  F.,  and  oegligoiily 
caused  damage  to  F.  in  not  completing  his  security. 

Held  (reversing  judgment),  That  the  proper  issue  for  trial  should  be,  "  whether  R. 
was  employed  by,  or  by  the  authority  of,  F.,  to  complete  a  security  for  F." 

A  third  party  who  might  benefit  by  a  security  prepared  b^  a  solicitor  for  his  cUeit, 
cannot  sue  the  solicitor  for  negligence  in  preparing  the  secunty. 

RaherUoHv.  Flemdug  HSJ 
Agent,  Law,  not  liable  for  wrongfully  confining  client  in  madhouse  if  he  acted,  afttr  dw 

inquiry,  and  did  not  know  client  to  be  sane    .  .  .  .  iiSl 

—  as  trustee  liable  for  not  taking  proper  security   .  .  .  .  nj 

—  factor  for  a  curator,  uplifting  sum  due  to  curatw  without  curator's  consent, 

cannot  discharge  debtor    .  .  .  .  .  .  3iT 

—  at  a  roup  buying  for  insolvent  principal  .  .  .  ,  49 

—  acting  as  trustee,  bis  liability  and  relief  against  co-trustee .  .  .5^ 


Digitized  by 


INDEX  OF  MATTERS. 


2135 


PAGE 

Zozf,  suin^  provisional  committeeman  for  his  account  .  .  67^ 

—  acting  for  borrower  and  his  cautioner  .  .  .  •  .  1053 

—  not  liable  to  third  party  suffering  from  his  neglect,  tinless  acting  as  his  law 

agent  ........  1060 

—  conflicting  duties  when  employed  by  two  clients  .  .  .  1064 

—  if  client  give  a  bill  of  exchange,  on  agreement  to  be  held  haimless,  clien  may 

prove  this  in  support  of  suspension  of  charge  on  the  bill  .  .  1150 

—  parole  evidence  as  to  instructions  to  law  agent  to  prepare  a  deed  is  admissibly 

and  does  not  qualify  the  terms  of  the  deed      .  .  .  .1154 

tgrttment.   See  also  "  Ouigation,"  "Contract." 

—  of  railway  company  with  landowner  to  take  land  is  contingent  on  Act  of 

Pailiament  passing         .....         681,  1844 

—  to  refer  to  arbitration  does  not  include  reference  to  oversman  .    1 163 

—  between  Police  Improvement  Commissioners  and  private  landowner  may  be 

enforced  by  implement    ......  1898 

iliett — NaturalisatioH — Marriage— Legitimation— Service— Res  Judicata — Reduetim  of 
Judgment  0/  House  0/  Lords — Process — Statutes  7  Anne,  c.  5;  4  Geo.  II.,  c.  21— A 
man  bora  in  Scotland,  and  who  afterwards  succeeded  to  an  estate  there,  went  to 
America  in  1763,  where,  with  the  exception  of  a  short  visit  to  Scotland  in  1769,  he 
remained  till  his  death  in  1798.    On  deathbed  he  declared  a  marriage  with  a  female 
with  whom  he  had  had  illicit  intercourse,  and  who  had  boine  him  several  children 
in  New  York,  among  others  ar  son,  bom  about  1794.    A  nephew  in  Scotland,  who, 
failing  legitimate  issue  of  the  deceased,  (who  left  no  settlement  of  Scotch  heritage,) 
was  heir  to  the  Scotch  estate,  was  duly  served  and  retoured  to  it  in  1799.   The  son  and 
his  factor  loco  tutoris  brought  a  reduction  in  the  Court  of  Session,  in  1801,  of  the  service, 
on  the  ground  that,  having  been  legitimated  by  the  marriage  of  his  parents,  he  was  the 
nearest  heir;  but  the  Court  of  Session,  in  1803,  dismissed  the  case,  and  the  House  of 
Lords  (on  the  ground,  as  alleged,  that  the  pursuer  was  an  alien,)  affirmed  the  judgment 
in  1808.    In  1848  the  son  within'  three  days  of  the  elapse  of  40  years  subsequent  to  the 
date  of  the  judgment  of  the  House  of  Lords,  again  brought  a  reduction     the  service, 
&c.,  and  of  the  judgments  of  the  Court  of  Session  and  House  of  Lords,  partly  on  the 
ground,  that  they  had  been  obtained  by  fraud  and  collusion  of  the  factor  loco  tut^risaad 
others,  and  partly  on  the  ground  of  res  noviter,  to  the  effect,  that  it  was  lately  discovered 
that  his  father  was  a  domiciled  Scotsman,  and  that  the  pursuer,  being  legitimated,  was 
entitled  to  his  succession. 

Hem>,  That,  even  supposing  the  pursuer  to  have  been  legitimated  per  subsequens 
matrimonium,  yet  being  born  Ulegitimate,  that  is,  having  at  birth  no  father  in  the  eye  of 
the  law,  oat  of  the  allegiance  of  the  Crown  of  Great  Britain,  he  did  not  come  within  the 
scope  of  the  Statutes  as  to  naturalization ;  that  he  was  therefore  not  entitled  to  sue  in 
this  country;  and  that  snch  was  the  substance  of  the  previous  judgment  in  the  House 
of  Lords.  Shedden  v,  Patrick  332 

tUenage  is  irreversible  .......  342 

iUenation  of  estate  in  entail  law  is  rather  a  destruction  of  the  succession  than  an  alter- 
ation of  the  order  of  succession        .....  1432 

—  a  trust  disposition  with  power  in  trustees  to  sell  is  not  a  deed  of  1432 

—  must  be  done  if  at  all  by  the  heir  of  entail  white  in  possession  1435-6 
Utmentary  fund  to  wife  and  children  provided  by  postnuptial  contract  may  be  set  aside 

by  husband's  bankruptcy  trustee,  so  far  as  interest  given  to  wife  during 
marriage  .......  1439 

—  provision  to  husband  in  marriage  contract,  if  after  forfeiture  for  divorce  on 
account  of  adultery  he  could  convey  his  contingent  interest  dierein  .  1998 

344 
1686 

33* 
388 

"35 
1567 
'432 
"854 
1192 
1416 
142 1 
II 


^negations  are  taken  most  strongly  against  the  alleger 

iUegiamce,  or  political  status,  distinguished  from  domicile,  or  municipal  status . 

—  person  bom  out  of,  if  illegitimate  is  not  naturalized  .  - 
iUenarlyf  use  of  word  in  conjunct  fee  and  liferent 

—  used  in  gifts  to  parents  and  children  .... 

—  gift  to  parent,  vesting  in  child  dying  before  liferenter 
iUeration  of  order  of  succession,  deed  conveying  to  trustees  with  power  to  sell,  is  an, 
iheus  of  salmon  navigable  river,  medium  filum  of  .  .  . 

—  fixing  stake  in  navigable  river  for  filing  salmon 

—  of  non  navigable  river  cannot  be  built  on  by  riparian  owner  . 

—  putting  an  erection  or  stake  in  . 

—  of  navigable. river  is  vested  in  Crown       .  .  .  .  . 
imUgtiity  in  verdict .......  592,  806 

6  y  a 
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AwundmemI  of  verdict,  which  is  ambiguous        ....  146^  I 

—  of  appeal  at  bar  of  House  of  Lads  . 

—  inherent  power  of  Court  as  to  . 

—  of  Judge's  notes  of  trial  by  agent  of  one  of  parties 
Anting  from  bank  of  a  navigable  river . 

—  in  a  salmon  river  will  amount  to  possessim  under  a  Crown  gnnt  of  fislungs,  if 

net  and  coble  be  impracticable  .  .  .  .  il 

—  in  an  artificial  pmd  01  a  Cum  belongs  to  landlord  unless  specially  indnded  in 

the  lease  .... 
AnHual,  ground,  obligation  of  vassal  to  pay  is  perpetual 

—  a  debt  may  be  charged  by  way  of 
Annual  value.    See  "  Poor,"  "  Valuation." 

AnnuituSf  gift  of,  and  Xtuea  residue  to  A.,  though  A.  predecease  annuitant,  residue  wS 
rest  in  A.  . 

—       made  payable  out  of  entailed  estate  are  debts,  and  entailer  binding  his  beifs 
■  to  relieve  theentailed  estate  ctf  debts  and  obligations,  includes  these ammities 
Annus  deiifieraMdi,  is  now  reduced  to  six  months  ..... 
AppamU  Mr,  who  has  done  nothing  either  by  making  up  titles,  entering  into  possessian, 
or  drawing  rents,  is  not  liable  to  succession  duties  . 

—  of  entail,  his  right  may  be  forfeited  for  treason 
AfiPeal  to  House  of  Lords — Competency — Right  to  begin — Stats.  48  Geo.  III.  c.  1 5 1 ;  6  Gea 

IV.c.  ISO — Husband  and  Wife — Foreign  Divorce — Dilatory  Plea — G.,adomicUed  Scots- 
man, sued  bis  wife  in  England  for  restitution  of  conjugal  rights,  when  she  claimed  and 
obtained  a  divorce  a  mensd  ei  toro,  then  the  largest  remedy  allowed  in  England.  She 
next  sued  him  in  Scotland  for  a  divorce  a  vuuuU  founded  on  the  sanu  acts  oi  adnlteiT, 
when  he  set  up  the  defence  of  res  judicata. 

Held,  That  G.'s  plea  was  a  peremptory  and  not  a  dilatory  defence,  and,  therefore,  on 
the  Court  of  Sessicni  repelling  it,  he  could  appeal  without  leave  of  the  Court,  notwidi- 
sunding  6  Geo.  iv.  c.  120,  §  5. 

Held  further,  That  when  a  respondent  presents  a  petition  praying,  that  the  appel- 
lant's appeal  be  dismissed  as  mcompetent,  and  the  Appe^  Committee  ocders  that  single 
point  to  be  argued  at  the  Bar,  the  respondent  has  the  right  to  begin. 

GeOsr.  GeSs 

——  Proc£t»—Intmlict-^lt  an  interdict  refused  by  the  Court  of  Session  be  too  laigef  die 
House  of  Lords  will  not  cut  down  such  interdict  for  the  mere  purpose  of  maintaining 
an  appeaL  Anstnttherv.  £■  ^  Fife  R.  Co. 

—  Competency— Remit  to  Accountant — An  interlocutor  remitting  to  an  accoanfant  to 
discover  whether  the  losses  of  a  company  were  such  as  to  require  dissohitiaa, 

Held,  an  interlocutor  on  the  merits,  and  appealable. 

Nortk  British  Bank  v.  CoOau  A 
— —  Interlocutor  disallowing  exceptions — Competency — Process — Retention — ^48  Geo.  in. 
,  c.       ^  15 — Statute  55  Geo.  in.  c.  42,  \  7 — A  question  having  arisen  as  to  the  right  to 
the  delivery  of  a  quantity  of  sugar,  an  acticn  was  brought  by  the  party  claiming  it, 
;  and  it  went  to  trial  on  an  issue  before  a  jury.   A  verdict  was  returned  iot  the  pursuers, 
but  it  was  set  aside  by  the  Court,  on  a  bill  of  exceptions  to  the  ruling  of  the  Judge,  cn 
7th  February  1850^  and  a  new  trial  granted.   A  second  trial  took  place,  in  wUch  « 
verdict  was  returned  for  the  defenders  in  March  1850^  and,  on  a  bill  of  exce{^ons  pie> 
sen  ted  by  the  pursuers,  the  Court,  on  7th  March  1 851,  disallowed  thebiU  of  exoeptioBSi 
OD  9th  February  1852  the  pursuers  appealed  to  the  House  Loids. 

Held,  That  as  die  first  interlocutor  disposed  of  exceptions,  the  appeal,  not  being 
brought  within  fourteen  days,  was  too  late ;  5$  Gea  nL  c.  42,  \  7. 

Held  further,  That  an  interlocutor  settling  an  issue  is  sul^ect  to  appeaL 

Melrose  t.  He^ 

—  Competency — Process — Referring  Cause  to  Court  as  Arbitredors — After  cvidwjce  for 
the  pursuers  had  been  led  at  the  trial  of  a  cause  on  issues  dincted  by  the  Court  of 
Session,  the  Judge  suggested  that  it  was  unfit  for  a  jury.  Tlie  parties  thereupon  agreed 
to  the  following  minute  — "  In  respect  that  the  Judge  stated,  Sc.,  the  parties  agrwd  to 
discharge  the  jury,  in  order  that  the  case  should  go  back  to  the  Court  for  decision  on 
the  question  stated  in  the  issues  upon  the  evidence  in  the  Judge's  notes."  The  case 
having  gone  back  to  the  Court  accordingly,  an  interlocutor  was  pronounced  amtaining 
certain  Endings  on  the  issues  ; 

Held,  That  this  interlocutor  was  not  a  subject  of  appeal,  as  the  parties  had  agreed  to 
refer  the  matter  lo  the  Court  as  arbitrators.  Dudgeon  v.  Thomson  V9 

<  An  interlocutor  applying  a  verdict  repelling  the  pursuer's  case  (which  verdia  is 
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ibttrently  bad)  as  if  it  were  good,  is  a  final  judgment  -mthin  the  meaning  of  48  Geo. 
n.  c  151,  §  15.  Morgan  v.  Morris 

ieai — Proctss — Issue — Amending  Entry  of  Verdict — Remit  to  Court  of  Session — Re' 
mmtig-  consideration  of  A0eal~~KTi  issue  was  sent  to  a  jury  in  this  form — "  Whether,  at 
be  dates  of  the  writings,  Nos.  5, 6,  7,  &c.,  (naming  twenty, )  the  granter  F.  was  of  weak 
lind  ?  and  whether  the  defender  did  by  fraud,  or  circumvention,  or  intimidation,  pro- 
Die  them  from  F.  ?  "  The  jury  retumwi  a  general  verdict  for  the  pursuer.  On  appeal 
9  tbe  House  of  Lords  on  the  ground  of  the  ambiguity  and  uncertainty  of  this  verdict, 
be  House  ordered  tbe  appeal  to  stand  over,  and  the'  cause  to  be  remitted  back,  that  tbe 
Ntrsners  might  apply  to  the  Court  and  to  the  Judge  to  amend  the  verdict  according  to 
he  Jiudge's  notes,  and  according  to  the  meaning  attached  to  the  verdict  by  the  jury.  The 
nrsuers  having  api^ed  to  the  J[iidge  accordingly,  he  certified  that  he  tuul  stmuned  up 
D  a  particular  way,  and  that  the  jury  meant  to  say,  that  all  the  documents  were  prf>curea 
ly  each  and  all  of  the  means  stated  in  the  issue.  The  Court  thereupon  amended  the 
Dterlocutor,  by  entering  the  verdict  according  to  this  report  of  the  Judge.  The 
sfursuers  (respond«its)  then  presented  a  petition  to  the  House  of  Lords  to  resume 
XKisideration  of  the  appeal,  and  affirm  the  interlocutors. 

Held,  That  the  petition  was  proper,  and  that  no  supplemental  petition  of  appeal  was 
Mcessary  to  bring  up  the  record,  including  the  amended  interlocutor ;  and  the  original 
itid  amended  interlocutors  appealed  against  were  affirmed  accordingly  and  finally 
disposed  of.      ■  Marianski  v.  Cairns 

—  Process— Cross  Appeal— Time  to  Appeal— 6  Geo.  iv.  c.  120,  §  25— In  the  present 
use  the  Coun  of  Sessiim  held — i.  That  C.  was  not  bound  to  rebuild ;  but,  2.  That  C. 
Ms  bound  to  expend  /900  in  repairing  the  milL  The  superior  (pursuer)  within  two 
fears  duly  presented  an  appeal  against  the  first  part  of  the  interlociuor.  C.  afterwards 
presented  a  cross  A^ppeaX  against  the  second  part  of  the  interlocutor,  but  his  appeal  was 
not  i«esented  within  two  years  after  the  date  of  tbe  interlocutor,  or  within  the  first  14 
days  the  sessim  of  I^u^liament  next  following  the  lapse  of  the  said  two  years, 
though  it  was  presented  within  14.  days  after  the  answers  to  the  original  appeal  were 
pot  in.  , 

Held,  That  the  cross  ai^>eal  was  not  a  cross  appeal  strictly  so  called,  but  even  if  it 
were,  it  was  subject  to  the  same  rules  as  the  origmal  appeal,  and  that,  as  it  was  not 
presented  in  due  time,  it  was  incompetent.  Clark  v.  City  of  Glasgow  Co. 

—  Compoency — Arbitration — Reference  to  the  Court  as  Ar6iiers—Thc  parties  to  a  jury 
cause  before  trial  agreed  to  refer  the  subject  matter  by  a  reference  to  a  civil  engineer, 
to  which  the  presiding  Judge  interponed  his  authority  ;  and  the  arbiter  afterwards  issued 
a  report  containing  his  views,  in  order  to  receive  the  instructions  of  the  Court.  The 
parties  having  been  heard  before  the  Court,  their  Lordships  recalled  the  interlocutor  of 
the  presiding  Judge  iat.erponing  his  authority,  directed  the  cause  to  proceed  as  if  no 
reference  had  taken  place  ;  and  appointed  it  to  be  tried  by  a  jury. 

Held  (reversing  judgment),  That  the  last  interlocutor  not  being  by  consent  was 
hcompetent,  and  the  cause  must  be  remitted  so  that  the  judicial  reference  may  be 
proceeded  with.  Walker  v.  Utetvart 

—  Frocks— PruUing  Record— Tko  appellant,  in  an  appeal  to  the  House  of  Lords, 
omitted,  in  that  part  of  his  case  setting  fordi  the  record,  to  print  the  pleas  in  law  of  the 
renwndent: 

Held,  that  the  omission  was  not  sufficient  to  suspend  the  hearing  of  his  case,  though 
the  House  would,  in  settling  the  costs,  order  the  appellant  to  pay  to  the  respondent 
such  additional  costs  as  he  bad  been  put  to  by  reason  of  the  omission. 
■ —  Process — Priming  Record— The  appellant  omitted  to  print  in  his  case  the  statement 
of  ^Kts  and  pleas  in  law  of  the  respondent : 

The  House  of  Lords,  in  respect  of  the  omission,  ordered  the  appellant  to  pay  the 
respondent  the  costs  of  the  day,  and  .to  amend  his  case  within  ten  days,  otherwise  the 
appeal  to  be  dismissed.  Brown  v.  Goldie 

—  Competency — Withdrawing  case  from  Jury — /*r<wfw— Issues  having  been  sent  to  a 
jury  to  try  a  question  as  to  a  right  of  free  port  and  harbour,  four  witnesses  were  examined 
by  the  pursuer,  when  the  parties,  on  the  suggestion  of  the  ivesiding  Judge,  agreed  that 
there  was  no  [H-oper  question  of  fact  for  the  jury,  and  the  Judge  thereon  discharged 
them,  and  it  was  arranged,  in  order  to  the  disposal  of  the  case  by  the  Court  on  the 
notes  of  the  presiding  Judge,  that  each  party  should  be  entitled  to  mise  any  question  of 
hw  before  the  Court,  which  the  notes  and  record  might  suggest.  The  Court  of  Session 
having  disposed  dl  the  case  after  hearing  parties,  an  app^  was  presented  agamst  the 

'  jsdgment  of  the  Court. 

Hkld^  That  the  case  had,  by  the  consent  of  parties,  been  referred  to  the  Court  for 
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deciSLOQ  as  arbitrators,  and  that  it  was  therefore  no  longer  subject  to  the  review  of  tbe  | 
House  of  Lords  by  appeal,  as  an  ordinary  case.  Renfrew  Mag,  v.  Hoirf  \ 

Appeal  —  Where,  before  trial  of  issue  as  to  public  roads  claimed,  defender  consented  to 
verdict  for  pursuer,  and  Court  ordered  surveyor  to  lay  out  road,  this  being  by  consent  . 
was  not  appealable  .  .  .  .  | 

—  Competent— Mutual  consent  —  48  Geo.  Ill-  c.  151 — The  Court  of  Session  bav-  1 
ing  given  leave  to  appeal  to  the  House  of  Lords,  and  parties  having  consented  also,  tbe  . 
appellant  included  m  his  petition  various  interlocutors  not  appealable.  The  respwdent 
dnereon  by  cross  appeal  included  the  same  interlocutors  so  lar  as  adverse  to  hizn. 

Held,  Thoi^h  aU  parties  consented,  and  the  Court  approved,  both  aiq>eals  must  be 
dismissed  or  withdrawn  by  consent. 

 Competency— Leave  to  appeal—^  Geo,  ill.  c.  151,  §  15. 

Held,  That  where  an  interlocutory  judgment  (which  is  not  on  tbe  merits)  is  ^ipealed 
to  the  House  of  Lords  by  leave  of  the  Court  of  Session,  this  does  not  entitle  the  panies 
to  submit  at  the  same  time  to  review  of  the  House  of  Lords  all  the  preceding  intoloca- 
tors  in  the  cause.  N.  British  R.  Co.  v.  iVauciupt  II: 

 Competency — Interlocutor  0/ Lord  Or<6'«ary— If  an  interlocutor  of  the  Lord  Ordinaiy 

has  not  been  reclaimed  gainst  to  the  Inner  House,  the  House  of  Lords  will  not  reveise 
it}  unless  the  reversal  of  some  subsequent  interlocutor  make  it  necessary  to  do  so.  1 

Gemmili  v.  MacaUsUr  \\ 

■  Competency — Appeal  without  Reclaimine  to  Inner  House — Co-tain  interlocutm  pn^ 
nounced  by  the  Lord  Ordinary  not  having  been  reclaimed  to  tbe  Inner  House : 

Held,  incompetent  to  appeal  against  tnem  to  the  House  of  Lords.  1 

PurseUy-EUir  q 

—  CemP«teHey~lnteiiocutor  of  Lord  Ordinary  not  neiatmed—'Whexc  an  interiocntor 
of  the  Lord  Ordinary  is  acquiesced  in  or  not  reclaimed  against,  to  the  Inner  House,  do  j 

appeal  lies  to  the  House  of  Lords  against  it  L.  Lovat  v.  Fraser  q 

.  Process — Interlocutory  Judgment — Action  for  Negligence — Enumerated  Cases—  \ 

Jury — 48  Geo.  in.c.  151,  §  15 — The  liquidator  of  a  bank,  which  was  in  course  of  bemg  | 
wound  up,  raised  an  action  against  B.,  alleging  that  B.,  while  director,  had  grossly  as^  j 
lected  his  duties,  and  caused  a  loss  to  the  bank  of  large  sums,  and  concluding  for  pay- 
ment of  those  sums.  The  Court  before  answer  remitted  to  an  accountant  to  report  what 
sums  bad  been  lost  in  the  way  alleged.    B.  at  once  appealed  without  leave : 

Held,  This  being  an  interlocutory  judgment  not  on  the  whole  merits  of  the  case,  it 
was  not  appealable  to  the  House  of  Lords  at  that  stage.  1 

Western  Bank  v.  Baird  l4 

~. —  An  action  against  a  riparian  owner  for  building  on  the  alveus  and  injuring  a  neigh- 
bour, is  not  an  action  in  which  title  comes  in  question,  and  is  not  one  of  uie  enumeraiMl  i 
causes     .  .  .  .  .  iri 

 Competen^ — Process — Where  the  House  of  Lords  found,  that  an  interiocutorins  1 

jury  case  could  not  be  competently  appealed  against,  the  subject  matter  involved  ia  it 
was  nevertheless  rightly  brought  up  to  review  by  other  interlocutors  appealed  fmoi, 
against  the  competency  of  which  there  was  no  valid  objection. 

Bartonshill  Coal  Co.  v.  Macpin  7« 

— —  Process — Competency—  Interlocutory  Judgment— k  plea  involved  the  whole  menu  o( 
the  cause,  but  was  so  disposed  of  in  the  Court  of  Session  as  merely  to  establish  the 
pursuer's  title  to  sue ;  and  tbe  case  was  then  ordered  to  be  proceeded  with. 

Held,  This  interlocutor  was  not  subject  to  appeal,  being  merely  interlocutory  within  j 
the  meaning  of  4.8  Geo.  iii.  c  151,  §  15.  Scots  Mines  Co.  v.  LeadhUls  Co.  % 

'  Competency—Issues — 13  and  14  Vict.  cap.  36,  §  38  ;  48  Geo.  UL  cap.  151,  §  15;  SS 

Geo.  IIL  cap.  42,  §§  i  and  7 ;  59  Geo.  ill.  cap.  35,  §§  6  and  7 — Process— \\.  is  competent 
to  appeal  to  the  House  of  Lords  a^^inst  an  interlocutor  (tf  the  Court  of  Sessicn  ■ 
adjusting  issues,  where  there  is  a  difference  of  opinion  among  the  Judges  at  adjusting 

Johnston  v.  Joha^  ^ 

■  —  Compam — Descriptive  Name — Competency — Process. 

Held,  That  an  appeal  to  the  House  of  Lords  was  incompetent,  in  respect  the  indg- 
ments  submitted  to  review  were  interlocutory  and  unanimous,  and  leave  to  i^ipeal  bad 
not  been  obtained  from  the  Court  of  Session. 

A  company  by  its  descriptive  name  may  sue  and  be  sued  in  Scotland,  it  hnog  * 
'  persona  standL 

Interlocutors  as  to  the  title  to  su^  as  to  the  form  of  israe^  and  as  to  haveis,  and  [ffo- 
duction  of  documents,  are  all  interlocutiny  matters. 

Drew  y.  National  Exdu  C$.  90 
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fealto  House  of  Lords,  48  Geo.  III.  c,  I5i,§  15 ;  6  Geo.  IV.  c  130,  §  38. — An  interlo- 
ntor,  applying  a  verdict,  is  subject  to  appeaL  Rodtrtsen  v.  Fleming  1053 

-Amendment  of  appeal  at  the  time  of  arguing  is  irregular  .  •  i74 

—  Points  not  raised  and  argued  in  Court  below  vill  not  be  allowed  in  House  of 

joids  .  ■    50^  542»  S7P»  741, 1307 

—  Right  to  appeal  generally  ......  854 

—  Ctmimittee,  mode  of  deeding  with  receiving  of  appeals  .  956 

—  As  to  brii^ng  1^  prior  interlocutors  vhen  the  final  one  is  appealed         .  959,  1 123,  1500  ' 

—  Limitaiion  of  Time — Absence  of  Appellant  mroad — A  pursuer  and  mandatory 
laving  lost  their  action,  a  petition  of  appeal  was  presented  to  the  House  of  Lords  three 
rears  after  the  final  judgment,  the  pursuer  having  been  abroad  at  the  commencement  of 
he  action  and  ever  after : 

Held,  The  appeal  was  in  time  within  the  meaning  of  Gea  iv.  c.  120,  §  25. 

Fories  v.  Trefum  3056 

—  Costs — Trust  Estate — Obscure  Deed, 

Question— How  ixr  CMts  allowed  out  of  the  estate,  when  litigation  is  caused  by  an 
obscure  trust  disposition  ?  TennoMt  v.  Morris  731 

—  Costs — Lords  Disagreeing— Then  is  no  rule  of  practice,  that  when  the  Lords  differ 
in  opinion,  and  affirm  a  judgment,  it  will  be  affirmed  without  costs. 

Kippen  y.  Darl^  762 

—  Rule  of  the  House  of  Lords  as  to  costs  when  the  lords  differ  .  .  1249 

—  Competency— Esepenses — ^An  appellant  having  succeeded  in  a  petition  against  the 
competency  of  an  appeal,  and  Uie  respmdent  naving  succeeded  on  the  merits,  the 
respondent 

Held,  Entitled  to  the  costs  of  the  appeal,  deducting  the  appellant's  costs  of  the 
petition  as  to  competency.  Johnston  v.  Johnston  909 

—  Costs  of  objection  to  competency  allowed  to  appellant  after  affirmance  of  appeal  2060 

—  Process — Expenses — If  the  result  of  an  appeal  is  only  such  a  variation  of  the  inter- 
locutor appealed  against,  as  might  have  been  obtained  by  application  to  the  Court  below, 

the  appellant  must  pay  costs.  Dundee  Harbour  Trs.  v.  Dougall  14 

—  Expettses — Success  of  Appeal  on  Small  Point — An  appeal  to  the  House  by  the 
claimant  on  a  trust  estate  was  successful  in  one  small  point  not  raised  in  the  Court 
bdow ;  but  as  the  appellant  was  indebted  to  the  trust  estate,  and  in  any  event  this  debt 
most  have  exceedea  the  claim,  and  the  Court  below  had  ordered  the  claimant  to  pay 
emraises: 

Held,  The  order  of  the  Court  below  as  .to  expenses  ought  not  to  be  disturbed. 

Pursell  V.  Eider  1303 

—  Judgment  of  House  of  Lords — Diligence,  Summary — Process — Expenses — The 
House  of  Lords,  having  affirmed  a  judgment  of  the  Court  of  Session,  and  awarded  costs 
gainst  the  appellant,  ordered,  that  if  the  costs  were  not  paid  within  a  certain  time,  '*  the 
cause  should  be  remitted  back  to  the  Court  of  Session,  or  to  the  Ordinary  officiating  on 
the  Bills  during  vacation,  to  issue  such  summary  process  or  diligence  for  the  recovery 
of  such  costs  as  shall  be  lawful  and  necessary ; "  and  the  amount  of  costs  was  certified 
by  the  Clerk  of  Parliament. 

Held  (reversing  judgment).  That  the  Court  of  Session  was  bound  to  give  instant 
decree  for  payment  of  the  costs  mentioned  by  the  Clerk  of  Parliaments  so  that  summary 
diligence  might  issue  under  the  same.  Whitehead  v.  Galbraith  1068 

ippeUant,  a  party,  who  is  in  the  position  of  trustee,  and  his  co-trustees  are  nominal 
appellants,  and  he  states  that  they  appeal  with  his  consent,  is  an  appellant   ,  .  1074 

if^Uate  Court,  decree,  if  obtained  by  fraud,  is  no  more  free  from  challenge  than  an 
inferior  court  decree  not  confirmed  on  appeal    .....  tAc 

^p9rtionment  Act,  4  and  $  Will  IV.  c.  22— Heir  and  Executor—Entail— Construc^on. 

Held  (affirming  judgment),  That  the  Apportionment  Act  applies  to  Scotland,  and  to 
rents  derived  from  an  estate  held  under  the  fetters  of  an  entail,  though  payable  at  terms 
postponed  to  the  death.  Batllie  v.  LockfUrt  501 

— •  Heir  of  Entail- Widovfs  Jointure — Time  of  Pa^mejtt — A.,  the  widow  of  a  preceding 
heir  of  entail,  had  a  jointure  secured  on  the  entailed  estate,  payable  in  January  and 
July.  R,,  the  next  heir,  also  gave  a  jointure  to  his  widow,  payable  at  Whitsunday  and 
Martinmas  after  his  decease.    R.  died  on  26th  February. 

Held  (affirming  judgment),  i.  That  R.'s  representative  was  not  entitled  to  demand  a 
poportional  part  from  the  next  heir  of  the  payment  made  by  R.  to  A.  on  the  January 
preceding  R.'s  death.  2.  That  the  half  year's  jointure  payable  to  R,'s  widow  at  Martin- 
mas following  R.'3  death  was  a  burden  on,  and  liable  to  be  deducted  from,  the  proportion 
of  the  rents  due  to  R.'s  representative  for  the  period  preceding  26th  February. 

Peatl  V.  Anstruther  1212 
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AfiPorticHtiunt  by  parents  among  children  of  provisions  under  marriage  contract  maybe 

from  time  to  time      ......  mj 

—  is  not  a  bar  to  the  child  claiming  equal  share  of  the  residue  unappor- 

tioned  '         .  tm 

—  of  part  of  marriage  contract  fund  among  children  is  not  a  sale  of  child's 

interest  to  the  father  .  .  . 

Apprehension  on  criminal  charge  and  time  alloved  to  charge  the  person  before  a  Justice 
of  the  Peace         .  ^  .  .  .  .  .  989 

Approbate  and  reprobate,  Tv\c  of  \tt  cnXaMs  .  •  i66,iji 

Arbitration — Submission — Contract  —  Agreement  —  Clause  —  Construction  —  A  railway 
company's  engineer  was  made  by  contract  deed  the  arbiter  as  to  the  fijmishisgi 
supplied  by  a  contractor,  with  power  to  decide  disputes  as  to  the  meaning  of  theetn- 
tract,  and  the  quantities  and  state  of  materials  furnished.  The  arbiter  decided  t^ 
points,  and  awarded  damages  for  breach  against  the  company. 

Held  (partly  aflirming  judgment),  i.  That  there  was  a  valid  agreement  to  referta 
arbitration ;  2.  That  the  arbiter  named  had  power  toconstniethe  agreement  of  parna; 
but,  3.  Not  to  assess  the  amount  of  damages  for  alleged  non-implement  of  the  agm- 
ment.  Aberdeen  R.  Co.  v.  Blai&  il) 

 Submission — Summons — Relevancy — Misconduct — Stopping  the  ArbUrattM—Kn 

arbiter,  at  the  suggestion  of  one  of  the  parties  to  the  submission,  examined  witnesses 
behind  the  back  of  A.  and  P.  the  two  parties ;  but  afterwards  told  what  he  had  done, 
and  offered  to  examine  the  witnesses  again  more  formally,  and  no  objection  was  made, 
and  further  meetings  were  held.  Before  the  award  was  made,  A  raised  an  actioi  to  pit 
a  stop  to  the  submission  on  the  ground  of  misconduct  in  so  examining  witnesses, 

Hf.ld  (affirming  judgment),  This  was  no  relevant  ground  to st(^  the  submissioa,  fv 
the  award  could  not  be  reduced  on  any  such  ground. 

Held  further,  it  is  no  objection,  that  one  of  the  parties  examined  was  not  svon, 
if  the  objection  was  not  made  at  the  time. 

Question,  Whether,  if  fraud  or  corruption  were  alleged,  it  would  be  a  ground  for 
stopping  a  submission.  Drew  v.  Drem  t3 

 Submission — Prorogation—Oversman—K  submission  was  made  to  two  arbiters  with 

power  to  appoint  an  oversman,  and  the  award  by  the  arbiters  or  oversman  to  he  nude 
within  a  time  limited.  The  arbiters  decided  some  points  after  the  time  liimte(l,aad 
had  devolved  the  other  points  on  the  oversman. 

Held  (reversing  judgment),  That  there  was  no  power  to  separate  the  award  iwo 
parts,  and  that  the  oversman  had  no  power  to  prorogate  the  submission  so  as  to  extend 
the  time  for  the  arbiters  to  decide  their  part. 

Opinion,  It  requires  anexpress  contract  to  leave  one  part  of  the  matterto  bedecided 
by  arbiters  and  the  other  part  by  an  oversman.  Lang  v.  Bnfm 

  Decree  Arbitral — Railway — Submission  following  the  Statute — Lands  and  Reil- 

ways  Clauses  Acts — Res  Judiiatn — i.  The  proprietor  of  an  entailed  estate  entered  into 
a  submission  to  a  single  arbiter,  with  a  railway  company,  in  regard  to  price  of  lands, 
intersectional  damage,  access  and  accommodation  works,  and,  generally,  as  to  all 
questions  between  the  parties.  It  narrated  the  Lands  Clauses  Act,  and  provided,  that 
^e  arbiter  should  conduct  the  proceedings  in  strict  confonnity  with  the  regulations  of 
that  Act,  and  of  the  Acts  3  and  9  Vict.  c.  17  and  33,  powo-  being  given  to  prononnce 
interim  awards.  Several  prorogations  took  place  by  consent,  and  an  interim  decree 
arbitral  was  pronounced  about  two  years  after  the  date  of  the  submission,  and  a  final 
award  some  time  thereafter.  In  tlw  interval  between  these  awards  the  proprietor  died 
The  company  brought  the  awards  under  reduction,  on  the  ground  that,  if  statutory,  the 
submission  expired  by  no  award  being  given  within  three  numths,  in  terms  ctf  die  3Sdi 
section  of  the  Lands  Clauses  Act ;  that,  if  at  common  law,  it  bad  expired  by  the  daA 
of  one  of  the  parlies  : 

Held  (affirming  judgment),  That  it  was  a  submission  at  common  law,  vohmtanrf 
importing  certain  of  the  regulations  of  the  statutory  submission,  and  reasons  of  reductioa 
repelled. 

2.  There  having  been  a  suspension  and  interdict,  at  theinstanceof  the  company  against 
the  same  parties,  for  the  purpose  of  stopping  the  arbitration  on  the  same  grounds*  ud 
in  which  the  note  had  been  refused  by  the  Inner  House : 

Held,  That  it  was  not  res  judicata. 

An  aroiter  has  an  implied  power  to  consult  a  man  of  skill. 

CaUd.R.Co.'f.Uti^  913, 
Reduction — Competency — Personal  Bar—AcassieH,  Deed  trf—-A  lubmissian  to  siti* 
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trationb]rA.aiidthe  creditors  of  A.  (who  had  granted  his  estate  by  trust  deed  for  behoof 
O!  his  creditors,)  included  all  differences  as  to  the  claims  of  creditors  and  as  to  ranking. 

Held  (affirming  judgment).  That  this  included  claims  founded  on  deeds  which  A. 
alleged  to  be  fraudulent. 

Query,  Whether  the  submission  included  a  debt  not  included  in  the  affidavit  of  the 
creditor's  claim.  £.  Kintore  v.  Union  Bank 

^rbitratioH — Submission — Obligation  to  Re/er'^Oversman — ^A  missive  of  lease  of  mine- 
lals,  on  which  possession  folwwed,  contained  a  stipulation,  that,  "  should  the  minerals 
become  exhausted,  or  workable  only  at  an  evident  loss,  the  tenants  shall  be  entitled  to 
give  up  the  lease,  on  the  same  being  ascertained  by  arbiters  mutually  chosen." 

Held  (afifirming  judgment),  That,  although  arbiters  were  not  named,  a  valid  obliga- 
tioD  was  constituted  to  refer  to  arbitration  the  question,  whether  the  minerals  were 
workable  only  at  an  evident  loss. 

Held  further.  That  such  a  misstre  did  not  impliedly  biod  the  parties  toappoint  an 
oversman  or  umpir^  should  the  arbiters  differ.  Meny  v.  Brown 

rHtntiom.  A  sulimission  between  a  railway  company  and  ownar  of  land  bemg  reduced 
for  informality,  the  company  must  begin  novo  with  an  offer,  and  then 
give  notice  to  Uie  Sheriff  for  a  jury  to  assess  price  . 

—  Court  acting  as  arbitrators  and  jury  discharged 

—  interest  of  arbitrator  as  co-trustee  with  one  of  parties  . 

—  examining  witnesses  behind  the  back  of  a  party  to 

—  Court  referring  cause  to  arbiter  and  then  resuming  consideration 

—  must  be  treated  strictly  as  a  contract 

—  must  refer  the  whole  to  an  umpire  or  none,  unless  express  power  given 

—  arbiters  issuing  notes  and  afterwards  turning  them  into  award  . 

—  arbiters  not  bound  to  examine  witnesses  on  oath 
~        arbiter  is  entitled  to  consult  a  man  of  skill 

Ttstment — Jurisdiction — Arrestnunt  Jurisdictionis  Fundanda  Causd — Foreign — 
Summons — Competency — 

Held  (affirmmg  judgment).  That  a  domiciled  Englishman,  living  in  England,  may 
Eocnpetently  be  convened  in  an  action  for  damages  in  Scotland  by  arresting,  previous 
D  the  action,  any  debts  or  sums  of  money  due  to  him  in  Scotland,  juriliUctu>»is 
'andandtg  causA  L.&'N.  W.  R.  Co.  v.  Lindsay 

-  whether  the  jurisdiction  of  Court  arresting  goes  beyond  the  property  arrested 

-  jurisdiction  does  not  extend  to  dispose  of  personal  status 
iUltt  a/  assedatioH  of  limited  liability  company,  falsely  alleging  that  part  of  share  had 
xea  paid  up       .  ■ 

Hcles  ofroi^^  See  '  Roup,'  *  Sale  of  land,'  '  Superior  and  vassal' 

—  stipulation  for  a  bond  to  be  executed  by  purchaser 

—  stipulation  as  to  vendor  obtainii^  rehef  against  augmentation  of 

stipend       .  . 
ttssmeni  of  public  tmdertakings  to  poor  rate  .... 

—  roll  of  Commissioners  of  Supply  need  not  be  supi^ed  to  collectors  of  land  tax 

—  on  occupiers  of  lands  by  way  of  poll  tax  in  lieu  of  statute  labour 
ognation  of  iron  scrip  carries  no  right  of  action 

—  of  personal  right  to  lands  is  complete  by  registration  of  infeftment  on  a  bc»d 

and  disposition  granted  by  owner  of  right 

—  intimation  of,  may  be  by  registoiiw  saune 

—  of  copyright  need  not  be  by  way  of  deed  attested  by  two  witnesses 

—  of  clause  of  rdief  against  augmentation  of  stipend  m  feu  contracts 

—  of  securities  by  creditor  who  claims  ^inst  a  cautimo's  bankrupt  estate 

cannot  be  insisted  on  before  payment  of  dividend 

—  of  wife's  legitim  in  postnuptial  contract  to  trustees,  one  of  whom  was  debtor 

in  legitim,  held  sufficiently  intimated 

—  oS  documenu  of  title  by  factor  entrusted  for  sale 
vilzievig  from  conclusions  of  summons  as  laid,  cannot  be  pleaded  as  res  judicata  In 

bar  of  new  action  ...... 

—  from  action  of  declarator  as  to  three  out  of  five  public  roads  claimed  by 

pivsuer  before  trial,  giving  in  minute  of  abandonment  ot  these  time,  there 

being  no  interlocutor  allowing  abandonment 
^nder  for  treason,  its  effects  on  entailed  estates 
*7     comparison  between  English  and  Scotch  law  of  . 
^Hen^  condition  of  re-sale,  if  purchaser  do  not  pay  price  within  given  time  . 

—  agent  at,  buying  for  insolvent  jnincipal 
u.  6  z 
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AuctioH,  importing  articles  of  roup  into  bond  to  be  executed  by  purchaser       .  .  469 

—  may  be  held  by  a  tenant  of  a  house  and  shop  to  clear  off  his  stock,  if  nothii^  in 

lease  expressly  forbidding  it  .....  1784 

—  sale  by,  return  of  goods  as  discooform  to  sample   ....  200$ 

—  each  lot  is  a  separate  contract  .....  3ca6 
AugtnmtatioH.    See   Stipend,"  "Teinds." 

Author^  legal,  practice  of  quoting  arguments  from,  while  he  is  alive  .  .  .1263 

^(Mi(fr  paying  a  forged  cheque  or  letter  of  credit  .  .  .  411,1007 

—  paying  a  forged  cheque  cannot  set  up  defence  that  the  drawer's  agent  committed 

the  forgery  .....  ,  .  1009 

 Evidence — Payment —  Probative  Writ — Bank  Pass  Book — A.'brougbt  an  action  against 

the  bank,  with  which  he  dealt,  for  payment  of  66  Sx.  io</.,as  the  balance  shewn  by  his 
pass  book  with  the  bank  to  be  due  to  him  since  the  last  balance  was  struck.  The  bank, 
in  defence,  stated,  that  while  the  entries  in  the  debit  and  credit  side  of  the  pass  book 
generally  were  correct,  an  error  had  been  committed  by  a  clerk  in  entering  a  sum  i 
j^So  twice  to  the  credit  of  A.  on  the  same  day  ;  and  that,  deducting  one  of  these  sums, 
A.  was  their  debtor  in  j£i3  i  if.  -jd.  The  bank  brought  no  reduction  of  the  erroneom 
entry  in  the  pass  book,  but  pleaded,  in  the  action  for  payment,  that  nothing  was  due : 
that  the  pass  book  did  not  anord  sufficient  evidence  to  substantiate  A.'s  claim  ;  that  the 
onus  lay  on  him  to  prove  his  case,  or,  at  all  eventsj  that  they  were  entitled  to  a  jwoof  in 
order  to  shew  the  error. 

Held  ^reversing  judgment).  That  the  pass  book  was  not  a  probative  document  n  rt 
mercaiorU  equivauent  to  a  receipt,  but  was  only  primA  facte  evidence  liaUe  to  be 
rebotted,  and  that  the  bank  was  entitled  to  proof proitt  de  Jure  of  their  averments. 

Commercial  Bank  v.  RImi  903 
B^mking  Co,f  trustees  taking  shares  in,  become  personally  liable  .  •  1^ 

BanJtruptty  o[  tenant,  if  tenant  remain  in  possession  cannot  be  q'ected  by  sunmary 

removing       .  .  -  411 

—  trustee  of  one  who  had  only  personal  right  to  lands,  but  who  had  granted 

bond  and  disposition  over  the  lands  to  his  marriage  trustees,  held  not  to 
have  preferable  title  to  the  marriage  trustee  .  .  -7^ 

—  trustee,  how  far  his  title  is  that  of  the  bankrupt  ionium  et  tale      .  729, 16:8 

—  trustee  cannot  claim  policy  of  insurance  on  bankrupt's  life  taken  out  in  name 

of  wife,  and  given  as  a  provision  to  her,  there  being  no  marriage  contract  .  1047 

—  of  cautioner,  his  trustee  cannot  insist  on  assignation  of  creditor's  securities 

before  paying  dividend  to  such  creditor      ....  I}i6 

—  husband  while  solvent  having  made  postnuptial  c<Hitract,  [wwiding  a  sum  to 

wife  and  children,  the  interest  to  be  paid  to  her  during  marriage:  Held^ 
thiU  the  husband's  bankruptcy  trustee  could  reduce  the  deed  so  far  as 
interest  to  wife  during  marriage  was  concerned,  as  it  was  a  donatio  inter 
virum-  et  uxorem  ,  ,  ■  1439 

~       of  heir  of  entail,  who  on  succeeding  to  a  peerage  had  become  trustee  fen- next 

heir,  and  so  the  entailed  estate  was  no  part  of  his  assets  .  .  ifoi 

—  the  trustee  takes  the  heritable  estate  fA  bankrupt  as  it  stood  in  the  bankrupt's 

hands,  and  subject  to  all  equities  ....  l6sB 

—  of  husband  after  executing  a  postnuptial  settlement  which  assigned  his  wife's 

legitim  to  trustees  in  trust  for  husband  for  life,  how  far  revoking  the  gift 

of  legitim  during  husband's  life  ....  1777 ; 

—  of  husband  will  not  revoke  a  postnuptial  contract  giving  provisions  to  wife,  if  , 

husband  was  solvent  at  date  of  contract,  and  provision  reasonable        .  17^ 

—  whether  forfeiture  for  secret  preference  can  be  declared,  if  bankruptcy  is  ' 

recalled  .......  194 

■  Sequestration,  Competency  of  —  Acts  2  and  3  Vict.  c.  41 ;  16  and  17  J'Zcl  c  1 
S^— Winding  up  Acts,  ii  and  12  Vict.  c.  45,  and  12  and  13  Vict.  c.  108 — Catt  em 
Contributories — Debt — A  party  in  Scotland  having  died,  holding  shares  in  an  English 
joint  stock  company,  his  representatives  confirmed  to  his  estate,  including  these  shares. 
After  his  death,  the  Joint  Stock  Companies*  Winding  up  Acts  (1848  and  1S49),  11  and 
12  Vict.  c.  45,  and  12  and  13  Vict,  c  108,  came  into  operation.  The  official  manuer 
made  a  demand  against  the  executor  of  the  deceased  shareholder,  for  payment  or  a 
large  sum  in  name  of  a  call,  in  terms  of  the  Acts,  and  particularly  under  the  83d  section 
of  the  Act  of  1848 ;  but  the  executcnr  did  not  pay  the  call.  The  official  manager  then 
applied,  by  direction  of  the  Court  of  Chancery  in  England,  in  terms  of  the  Acts  2  and  3 
Vict.  c.  41,  and  16  and  17  Vict  c.  53,  for  sequestration  of  the  estate  of  the  deceased 
shareholder  in  respect  of  the  call. 
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Held  (affirmii^  judgment),  That  the  claim  made  under  the  call  was  not  a  *'debt  '* 
in  the  sense  of  the  Act  3  and  3  Vict.  c.  41,  and  sequestration  refused  as  incompetent 

Wryghte  v.  Undsay  927 
ankruptcy — Secret  and  Collusive  Preference — Forfeiture  of  Claim — 19  and  20  Vict.  c. 
79i  §  1 50 — M.,  a  creditor  in  a  sequestration,  on  condition  of  receiving  an  addition  of 
li'.  9^.  per  pound  to  a  dividend  of  71.  31/.,  to  which  latter  sum  the  other  creditors  had 
agreed,  and  on  the  understanding  that  the  addition  was  not  to  come  out  of  the  pockets 
of  the  other  creditors,  agreed  to  withdraw  all  opposition  to  the  acceptance  of  the  offer 
of  composition  made  by  the  bankrupts.  M.  did  not  conceal  this  arrangement  from  the 
other  creditors,  and  on  being  informed  that  it  was  illegal  refunded  the  additional  divi- 
dend, and  informed  all  the  creditors  of  that  fact 

Held  (reversing  judgment),  That  M.  had  incurred  the  forfeiture  under  the  150th 
clause  of  the  Act  19  and  20  Vict  c.  79,  and  that  proof  of  his  ignorance  of  the  law  and 
bona  fides  did  not  amount  to  "shewing  cause  to  the  contrary  "  so  as  to  exempt  him  from 
the  penalty,  and  that  the  Court  had  no  power  to  mitigate  the  penalty. 

Carter  v.  Maelare»  1916 
^mny  adjoining  sea,  if  inland  field  is  sold  separately,  the  right  to  take  sea  ware  is  not 

impliedly  conveyed  to  purchaser         .....  1015 

—  having  ruins  of  royal  palace  near,  and  using  these  as  pertinents  of  .  1437 

—  common  good  of  a  burgh  ......  968 

^^pngf  ancient  Uws  as  to  .  .  .  .  ,  .29 

wing,  a  mode  of  creating  dignities     .  .  .  .  .  '303 

'ertnoney  sy^em  of  fishing  for  salmon,  with  net  attached  to  a  stake  fixed  in  river, 'is  not 
illegal  .  .  .  .  .  .1187 

'ill  of  Exchange—Summary  Diligenee— Evidence— Agent  and  Client — Writ  or  Oath — 
Parole — Conjunction — Process. 

Held  (affirming  judgment),  In  a  suspension  of  a  charge  given  for  payment  of  a  bill  of 
exchange — ( i )  That  the  usual  rule  limiting  the  proof  of  the  suspender's  plea  of  non- 
UalMhty  in  paymoit,  to  the  writ  or  oath  of  the  charger,  was  not  applicable,  and  that  he 
was  entitled  to  an  issue  on  the  facts,  as  the  debtor.was  a  client  of  the  charger,  and  the 
hability  depended  on  complicated  transactions  between  th^ ;  and  ( 2  )  That  parole  proof 
was  admissible  to  explain  the  circumstances  under  which  an  agreement  reduced  to 
writing  had  been  entoed  into,  as  the  relation  of  ^entand  client  existed,  and  the  r.har^r 
bad  agreed  to  secure  the  clirat  against  liability  under  that  ^cement 

Gemimll  v.  MeAlister  1150 

—  Donation — Delivery — Onus  of  proof  of  Donation — Inventory  duty  L.  borrowed 

in  183S  £6000  from  his  mother,  and  gave  her  a  bill  of  exchange  accepted  by  him 
for  that  sum.  After  the  death  of  the  mother  in  1844  and  of  L.  in  1852,  D.,  a  brother 
of  L.,  being  executor  of  both,  produced  the  bill  indorsed  by  the  mother  to  D.  without 
sny  date,  and  on  the  back  of  it  were  marked  receipts  for  interest  up  to  the  mother's 
death.  It  was  not  proved  that  the  bill  had  ever  left  the  mother's  possession,  or  that 
interest  had  been  actually  paid.  D.  claimed  the  sum  as  a  gift  to  D.  by  his  mother, 
therefore,  that  no  inventory  duty  was  due  in  respect  of  it  as  part  of  the  mother's  estate. 

Held,  that  as  D.  had  not  proved  delivery  of  the  bill  to  himself  by  his  mother, 
tbe  presumption  against  donation  was  not  rebutted ;  and,  therefore,  that  the  bill  was 
part  of  the  mother's  esute.  L.  Adv.  v.  Macneill  1387 

mof  Exchange,  possession  of  promissory  note  by  a  factor  of  a  curator  who  was  payee, 

does  not  authorize  factor  to  uplift  the  sum  due  on  the  note  .  .  317 

—  an  ackiuiwledgment  d  a  loan  m  form  of  a  promissory  note  to  lender 

is  not  a  negotiable  instrument  ....  321 

—  illiquid  claim  set  up  in  answer  to  action  on  .  .  ,  609 

—  authority  0/ manager  of  company  to  draw  .  .  .  ,  612 

—  fraud  of  drawer  subsequent  to  bond  fide  holder's  title  .  ,  613 

—  withdrawing  by  creditor,  and  drawing  fresh  bills  on  the  debtor  is  a 

substitution  of  the  debt  and  extinguishes  former  bill        .  .  1751 

—  manager  of  a  firm  has  no  implied  authority  to  leave  blank  cheques  to 

be  filled  up  by  clerks  .  .        ■    .  .  .  1976 

^  of  lading,  is  a  symbol  of  property    ......  667 

—  made  abroad  in  foreign  language  by  master  ignorant  of  same,  not  binding 

on  shipowner  as  regards  quantities  ....  1904 

—  is  primd  facie  evidence  against  shipowner,  but  he  may  rebut  or  explain  1912 

—  of  shipowner  has  lien  for  dead  freight  as  a^inst  mere  indorsee  of  bill  of 

lading  for  value  ......  1914 

—  title  to,  may  be  controlled  by  charter  party  ....  1914 
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Bishops  teinds,  proof  of  certain  lands  having  formerly  been  bishop's,  and  so  exempt  from 

augmentation  of  stipend  .....  1927 

SoattHg  in  a  loch  where  there  are  several  riparian  owners   .  ,  .         624,  i683 

Bend  fids  perception  of  fruits,  principle  of  .  .  .  -  4M 

—  applies  to  date  of  decision  of  Court  of  Appeal      .  .  .  •  4H 

—  acceptance  of  collusive  preference  from  bankrupt  is  no  excuse  .  .  1917 
Bond  of  provision,  early  [»-actice  of  parents  gtantii^  to  children  .  .774 
Bond  Olid  disposition  by  one  who  haxi  wily  a  pers<Hial  right  to  bmdf  held  to  be  made  good 

by  registration  of  inferanent  .  .  .  -734 

Bonus  of  bank  shares  invested  during  minority  of  G.  tiQ  he  attain  21,  when  accruing  dorii^ 

minority  they  go  to  capital,  and  belong  to  G.  at  majority  .  •  ^ 

Borrower.   See  Loan. 

Boundofy  as  between  salmon  fishings  in  estuary  with  shifting  sands  .  .  .  ilfl 

—  as  between  owners  of  lands  excambed,  to  each  of  which  a  grant  Sshingsii 

annexed,  but  not  specially  mentioned .  .  .  .  vfj^ 

Brv^  dues,  levied  under  a  charter,  how  far  extended  toother  means  of  passing  the  river 

within  the  same  limits      ,  .  .  .  .  H: 

—  effect  of  a  Railway  Act  providing  indemnification  for  bur^Vs  right  to  .  Stt 
Build,  riparian  owner  has  no  right  to,  in  alvens  of  a  river  .  .  .  .1416 
Building  leases  under  the  Montgomery  Act,  and  conditions  of  Statute  .  .  rtu 

—  feu,  obligation  of  superior  to  insist  on  other  feuars  adhering'  to  lunfani 

plan,  is  a  real  burden        .  .  .  .  .  .  ihj 

—  damage  done  to  by  mines  being  worked,  protection  against  .  .  .  20^ 
Burden.    See  "  Parochial  burden,"  "  Poor,"  "  Valuation,"  "  Ground  annual.** 
Burgh^Afinister's  Stipend— Common  good  of  Burgk— Statute,  Constmahnof—Giasgvm 

Municipal  Act,  9  and  10  Vict.  c.  289,  §  14— By  the  Act  9  and  10  Vict.  c.  289^  die 
municipality  of  Glasgow  was  extended  over  Gorbals  parish  ;  and  by  the  14^1  section 
"  the  common  good  and  property,  heritable  and  moveable,  and  means  and  revennes 
and  income  of  every  description,"  belonging  to  the  barony  of  Gorbals,  were  transtoied 
to,  and  vested  in,  the  Town  Council. 

Held  (affirming  judgment),  That  in  construing  the  Statute,  the  Corporation  of  Glasgow 
were  not  UaUe  for  the  arrears  of  stipend  due  to  the  minister  of  the  parish  of  Goihals, 
the  parish  having  been  constituted  by  decree  of  the  Teind  Court,  and  the  property 
yielding  stipend  not  having  been  part  <A  the  common  good  of  the  barony. 

Houston  V.  Glasg.  Mag.  9^ 

—  petty  customs,  how  far  leviable  on  railway  goods  carried  through  the  town   .  .  IS: 

—  if  they  require  any  consideration,  such  as  repair  of  roads .  .  .  •  ^ 

—  Magistrates  receiving  legacy  in  trust  for  aged  poor,  and  investii^  the  same  in  land 

without  authority  .......  10^ 

—  Magistrates  as  tmstees  selling  a  church  and  hospital  to  a  railway  company,  and  aj^lying 

the  proceeds  under  the  Statute  .  .  .  .  IS4 

Call  by  a  liquidator  under  the  English- winding  up  Acts  is  not  a  "debt"  doe  by  the 

d«itor  in  Scotland,  and  does  not  authorize  his  sequestraticm  under  2  and  3  Vict.  i.  .  ffil 

—  by  directors  of  a  company  cannot  be  reduced,  beauise  proceeds  are  misap^ed       .  9^ 

—  on  paid  up  shares  when  not  competent            .....  i8n 

—  used  in  Railway  Company's  books  to  include  subscriptims  .  .  .77 
Canons,  right  of  Episcopal  body  to  alter,  and  effect  on  property  of  congregations  .  1446 
Caption,  issuing  a  process  caption  in  a  depending  process  ....  1819 
Catholic  securities,  doctrine  of,  when  claim  (s  on  several  funds  or  lands  .  .  619 
Cautioner — Principal — Bankruptcy  of  Cautioner — Assignation  of  Securities  —  C,  as 

cautioner  of  M.,  joined  M.  in  a  joint  and  several  promissory  note  to  E.  {on  /loooi  C 
became  bankrupt,  and  E.  proved  on  C  s  estate  for  the  whole  debt,  and  daimra  payment 
of  the  dividend  of  7s.  6d.  then  payable. 

Held  (reversing  judgment),  That  the  trustee  on  the  sequestrated  estate  of  C.  could 
not  insist,  before  payment  of  the  dividend  to  £.,  upon  an  assignation  of  the  security 
held  by  E.,  for  a  creditor  is  not  bound  to  assign  his  secorities,  except  on  full  paymeot 
by  the  cautioner  Etuari  v.  Latis  iV^ 

Cautioner  of  vassal  in  feu  contract  to  pay  ground  annual  . 

—  In  contracts,  cautioner  is  never  bound  after  release  of  principal  except  it  is  very 

clearly  expressed  to  that  effect          .            .            .  .  . 

—  agent  at  a  roup  purchasing,  and  being  cautioner  for  principal  .  .  403 

—  for  a  vassal  bound  to  pay  feu  duty                    .            .  .  .43* 

—  for  a  creditor  in  a  suspension  of  diligence          .           .  .  .  ^ 
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vudloTj  Lord,  has  no  jurisdiction  as  Judge  in  Scotland  ....  1037 

by  heir  of  ent^l,  of  improvements  on  the  entailed  estate,  under  Montgomery  and 
Rntherfurd  Acts  .......  1547 

iriiy.    See  "Testament." 

Law  of,  substantially  the  same  as  in  England      .  .  .  754,1662 

»  Trust— Royal  Charter — Construction — Church — Poor — Circumstances  in  which, 
with  reference  to  a  charter  granted  to  the  M^strates  of  Dundee,  by  Queen  Mary 
in  1567,  (afterwards  confirmed  by  James  vi.  and  Charles  I.),  smd  to  various 
documents : 

Held  (affirming  judgment).  That  a  trust  of  certain  property  was  validly  cieated 
ia  the  Magistrates  of  Dundee,  "  for  the  sustentation  of  the  ministry  of  the  Word  of 
God,  and  t£e  support  of  the  clergy  "  of  the  Established  Church  within  the  burgb. 

Held  further  (reversing  judgment),  Ttiat,  a  will  dated  1638,  having  given  a  l^cy 
Id  the  Magistrates  for  aged  and  impotent  poor,  part  of  which  sum  was  invested  in  lan^ 
■fdumt  apparent  authority,  the  land  must  be  treated  as  confined  to  the  purpose  of  the 
Wacy  and  not  applicable  to  the  support  of  the  cle:^.  Dundee  Mag.  v.  Dundee  Presi.  1078 
*ftstament — Legacy — Trust — Mortification — Long  Irregular  Dealing— Negative  Pre- 
9oipti»H — Poor — J.,  in  1639^  bequeathed  to  the  Magistrates  of  D.  j^iooo  to  be  invested 
jhr  the  yearly  maintenance  of  aged  people  of  D.  The  Magistrates  bought  land,  and 
nested  it  in  an  existing  hospital  managed  by  themselves  and  the  Council  of  D.  for  the 
poor  of  D.  and  orphans,  and  the  land  was  managed  for  soo  years  by  tfaem  and  the 
Council. 

^  Held,  That  after  the  lapse  of  time,  the  J.  bequest  must  continue  to  be  managed  by 
tiie  M^istrates  and  Council  of  D.,  but  that  the  funds  must  be  applied  for  the  aged 
po<»  according  to  J.'s  will.  Bairdv.  Mag.  Dundee  1156 

-  Trust — Church — Hospital — Charter — Usage — Railway  Act — Compensation~Applica- 
Uen  of  Money  Trustees— Trinity  College  Church,  originally  a  monastic  institution 
Ibaaded  in  1462,  having  become  the  properiy  of  the  Crown,  was  granted  in  1 567  to  the 
Corpuation  oi  Edinburgh,  as  trustees  for  tiie  Trinity  Hospital  It  had  been  used  soon 
after  and  ever  since  by  the  inhabitants  of  the  neighbourhood  as  a  parish  chuich,  the 
famates  of  the  hospital  not  requiring  the  whole  accommodation.  In  1846  the  North 
.ftitish  Railway  Act  passed,  and  contained  a  section  providing,  that  the  company 
dMMtld  not  make  the  railway  (which  was  to  be  made  upon  the  site  of  the  church)  until  they 
fed  agreed  with  the  Corporation  on  a  plan  for  the  removal  and  rebuilding  thechurch 

Esorae  neighbouring  site  in  the  same  style  and  model ;  but  it  should  be  competent  to 
company  to  pay  a  sum  as  compensation  in  lieu  of  the  foregoing  obligation.  The 
npany  paid  £\Tpoo  as  compensation,  and  the  church  was  t^en  for  the  use  of  the 
railway. 

Held  (reversing  judgment),  That,  having  regard  to  the  ancient  usage  under  the 
charter,  there  bad  been  a  dedication  of  the  building  to  the  use  of  the  neighbouring 
fBTishioners  as  a  parish  church,  concurrently  with  its  use  as  a  church  by  the  inmates  of 
the  hospital 

Hbld  (reversing  judgment),  2.  That  the  Corporation  was  not  bound  to  rebuild  the 
durch  in  the  same  style  and  model  as  the  original  church,  but  it  was  sufficient  to  expend 
part  of  the  sum  (^£7000)  in  building  another  church  containing  similar  accommodation, 
i'nd  to  be  used  as  a  parish  church ;  the  surplus  of  tbe'prke  to  be  applied  to  the  mainten- 
l  aoce  of  the  charity.  Ctephane  v.  E^n.  Mag.   1 2 1 7 

I"  Trust  to  establish  an  bospitd  at  D.  like  another  hospital  named,  is  a  valid  gift  and 
r  can  be  directed  va  be  curied  out       ......  753 

U  Charitable  Foundation'— Sale  of  Hospital— Rebuilding  a  house  for  Inmates— An  hos- 
pital and  church,  belonging  to  an  ancient  charity,  having  been  compuls«ily  sold  to  a 
railway  company,  and  the  proceeds  the  purchase  being  paid,  a  scheme  was  considered 
for  rebuikling  the  hospital 

Held  (affirming  judgment),  That  it  was  discretionary  in  the  Court  to  apply  the 
proceeds  towards  the  benefit  of  the  pensioners  without  rebuilding  the  hospital ;  and 
diat  the  ori^nal  charters  and  deeds  under  which  the  charity  was  established  did  not 
BCttssarily  imply,  that  a  building  for  the  pensioners  to  live  in  was  essential. 

Clephane  v.  Edin.  Mag.  (No  2.)  1657 
"Incorporation— Purposes  of  Trust — Misapplication  —  Education  of  Children Pitx 
ioon^ration  of  a  trade  was  empowered  to  raise  funds  to  be  bestowed  on  the  "  common 
charges  of  the  craft,  and  to  the  support  of  the  poor  decayed  brethren  thereof."  A 
testator  having  bequeathed  funds  to  assist  in  founding  an  industrial  school  for  boys  not 
cnppfed  or  defmned,  the  incorporation  subscribed  £100  towards  the  institution,  the 
boys  of  members  being  eligible  to  the  school 
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Held  (affirming  judgment),  That  this  afwlication  of  the  funds  iras  not  ui^a  vira 
and  iilegal,  for  the  education  and  support  of  the  boys  were  a  relirf  to  the  parents  and 
for  the  benefit  of  the  brethren  generally. 

In  administering  the  funds  of  a  charity,  care  must  be  taken,  that  they  be  not  applied 
to  a  different  form  of  charity ;  that  they  be  not  used  for  devolving  the  duty  of  adminis- 
tration upon  another  body  ;  that  the  sum  otherwise  applied  be  not  so  large  as  to  trench 
on  the  necessary  expenses ;  that  esubltshed  modes  of  distribution  be  not  lightly  departed 
from.  And  in  a  trust  for  decayed  brethren  it  is  not  necessary,  that  each  should  receive 
precisely  the  same  benefit.  Anderson  v.  WrighU  of  Glasgm  is 

Charity —  Testament-^liequest  to  poor  of  a  Presbytery — Void  for  UHceriainty—^\/f\ai  ' 
will  said  "  the  whole  balance  of  my  property  1  leave  to  poor  of  this  Presbytery,  to  be 
divided,  I  mean  the  in'^est,  by  the  sessions  of  the  several  churches,  bat  to  be  pudtsal 
Christians  except  Roman  Catholics."    No  executors  were  nominated. 

Held  (affirming  judgment),  The  bequest  was  not  void  for  uncertainty. 

Bruce  v.  Deer  Pr^firrj  143; 

—  Trust — Increased  Rents  and  Profits — Prescription— Long  Irregularities — A.,  in  1619, 
left  and  mortified  /io,ooo  Scots  to  be  bestowed  by  trustees  upon  land  and  annualreat 
in  all  time  thereafter  for  the  use  of  bursars  in  a  grammar  scbooL  In  1633,  on  acbon 
brought,  the  Court  of  Session  decreed,  that  A's  heir  should  provide  lands  wor^  jfioof 
Scots  yearly  rent  to  be  bought  and  acquired  by  him  heritably.  And  in  1656  A.'s  heir 
by  bond  mortified  certain  lands  then  belonging  to  him  worth  j^iooo  Scots  perasmim 
for  the  use  of  the  bursars  as  set  forth  in  the  will,  and  bound  himself  to  secure  them  in 
lands  for  ^yment  of  that  sum  yearly.  The  heirs  of  A,  in  possession  of  these  lands, 
had  ever  since  paid  only  /looo  Scots  yearly.  The  rent  of  the  lands  had  incrDased  to 
about    500  a  year,  the  heir  having  always  kept  the  surplus. 

Held  (reversing  judgment),  (1)  The  will  of  1629  gave  an  option  to  the  trustees  to 
invest  the  money  in  purchasing  land  or  an  aimualrent ;  (2)  the  decree  of  1633  gave  tbe 
same  option,  and  in  1656  A.'s  heir  having  mortified  certain  lands  of  his  own  worth 
/looo  Scots,  the  whole  rents  and  profits  thereof  now  belonged  to  the  charity,  and  were 
held  by  A.'s  heir  as  trustee  ;  (3)  that  as  there  was  a  clear  trust  impressed  on  tbe  land, 
the  Prescription  Act  did  not  apply.  Aberdeen  University  v.  /rriw  iJS 

—  varying  the  means  of  administering  a  charity  .  .  .  .  i6i 
Charter  granting  right  to  maintain  a  university,  impliedly  gives  right  to 'regulate  studies  jfi 

—  authorizing  harbour  dues  and  effect  of  collecting  these  only  at  certain  places     .  I 

—  authorizing  transit  duties  to  be  levied  on  goods  passii^  through  a  town,  and  over 

a  bridge,  how  affected  by  a  railway  made  near  it  .  .  .  tt 

—  annexing  right  of  sea  ware  to  a  barony  .  .  .  .  .  IM 
Charter  party  may  validly  give  lien  on  cargo  for  dead  freight  according  to  rate  stipulated 

for  freight      .  .  .  .  .  .  .  190) 

—        authoriung  advances  to  master  against  frei^t  subject  to  insurance  izt^bes 

that  charterer  should  insure  his  advance   .  .  .         •  3043 

Cheque  on  banker,  forgery  of  .  .  .  .        411,  io<9 

Ckiid^  custody  of,  as  twtween  English  and  Scotch  Courts    .  .         •  lo^S 

—  principles  of  poor  law  settlement  relating  to  .  .  .  •  250 

—  parent  suing  for  compensation  for  death  o^  caused  by  negligence         .  .  1044 

—  legacy  to  A.  in  liferent,  and  childr^  in  fee  .  .  .  •  nil 

—  in  utero  is  a  child  in  esse  ,  .  -  .  .  .  ii37 

—  education  of  children  is  within  trust  for  decayed  brethren  of  a  craft       .  .  i» 

—  held  to  include  "  eldest  son  "  in  a  trust  settlement  giving  powers  to  trustees  V» 

restrict  provisions      .  .  .  .  .  ..13'' 

—  legacy  to  parent  in  liferent  allenarly  and  issue  in  fee,  vesting  after  death  of  life- 

renter;  if  child  dies  before  liferenter  he  takes  nothing        .  .  .  ifi 

—  provision  to,  in  marriage  contract  of  parrat,  is  a  debt  due  by  Atther,  and  not  a 

legacy       .  .  .  .  .  .  .  .  W« 

—  portion  to,  on  marriage,  paid  by  parents  under  their  marriage  contract  isan^pw- 

tionment,  but  not  a  complete  discbarge  though  in  terms  so  stating    .  •  ^ 

—  interest  of,  under  parent's  nurriage  contract  after  death  of  a  parent     .         •  ^ 

—  no  rule  of  law  against  douUe  portions  to   .  .  .  .         *  S 

—  portion  to  child  includes  portion  to  children  of  chOd 
Church.   See  also  "  Minister,"  ^  Stipend." 

—  Process — Record  of  Presbytery ^  Authentication  of—Statutes  1686,  f.  3;  43 
III.  c.  54 — ^The  Act  1686,  c.  3  does  not  apply  to  judgments  and  sentences  of  Presbjr- 
teries,  and  a  sentence  of  deposition  of  a  schoolmaster  is  not  invalid,  because  not  sjgaed 
at  the  time  of  its  deliverance  by  the  Moderator. 
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A  Presbytery  may,  if  it  thinks  fit,  cancel  part  of  the  record  of  its  proceedings  against 
a  schoolmaster  and  proceed  de  novo.  Fergusson  v.  Skiruing  9a 

\mxh — Minister^  Widow^ Fund — Stipettd,  Vacant — Siatutes^^  Gee.  ui.c.  169;  1592, c. 
\\Yj— Interdict— h.  minister  having  been  found  guilty  by  the  presbytery,  on  a  libel  con- 
cluding for  his  deposition,  obtained  an  interdict  against  any  church  judicatory  pro- 
Booncing  sentence  against  him  in  the  process.  Thereafter,  the  General  Assembly 
Inring  pronounced  sentence  of  deposition,  he  obtained  two  other  interdicts  against 
canying  the  same  into  execution,  and  against  any  mvsentation  bein^  issned,  and  with 
tte  view  of  being  continued  in  the  performance  of  his  duties  as  minister.  Ultimately, 
an  ttw  interdicts  naving  been  recalled,  a  competition  took  place  between  him  and  the 
collector  ^  the  Ministers'  Widows'  Fund,  who  claimed  the  stipend,  from  the  cbte  of 
the  sentence  of  deposition,  as  vacant  stipend. 

Held  (affirming  judgment),  That  the  stipend  was  not  vacant  within  the  meaning  of 
die  Statute  till  the  heritors  were  served  with  notice  of  the  sentence  of  deposition,  and 
die  interdict  removed,  and  therefore  the  claim  of  the  Widows'  Fund  must  be  repelled. 

Grant  v.  Livingston  964 

-  Kinisters'  stipend  of  a  church  not  transferred  with  the  common  good  of  a  barony, 

because  the  land  yielding  stipend  never  formed  part  of  the  common  good  968 

-  Trust  for  sustentation  of  ministers,  and  support  of  clergy,  held  to  be  valid  .  .  1078 
-compulsory  purchase  of,  by  railway  company,  and  trustees  under  obligation  to  rebuild 

on  another  site  ........  1217 

-  bow  far  a  private  church  of  an  hospital  had  been  dedicated  to  use  of  neighbouring 

parishioners      .  .  .  .  .  .  .1217 

-disputes  as  to  liability  to  stipend  and  repairs  settled  by  a  statutory  compromise         .  12^ 
-Statute  authorized  disjunction,  on  certain  procedure  and  special  intimation  to  heritors, 
and  intimatimi  actually  made  held  not  to  be  in  accordance  with  the  Statute  and 
void    .  .  .  .  .  .  .  1393 

-intmiation  to  heriburs  by  notice  read  from  precentor's  desk  not  sufEcient      .  .  1393 

-long  lessees  are  not  liable  as  proprietors  to  assessment  for  rebuildmg  of      .  .  1595 

^Dissenting  Congregation — Chapel — Personal  Bar — Acquiescence — Mora, 
I  A  congregation  of  dissenters,  by  their  trustees,  held  the  property  of  their  church 
pnder  a  trust  to  adhere  to  the  original  principles  of  the  Secession. 
t  Held  (affirming  judgment).  That  members  of  congregation,  forming  a  small  minor- 
ity thereof,  were  Iwred  from  claiming  restitution  of  the  church,  which,  by  a  resolution 
:  of  the  congregation,  bad  been  separated  from  the  religious  body  to  which  it  originally 
flanged,  and  annexed  to  another  with  which  the  congregation  had  formed  a  union, 
lioasmuch  as  there  had  been  acquiescence  and  consent  of  such  minority. 

Caimcross  v.  Loritner  984 
•'Jurisdiction — Voluntary  Association — Episcopal  Church — Altering  Canons — There 
is  DO  direct  power  in  Courts  of  Law  to  decude  whether  A  or  B.  holds  a  particular  status 
•Goxding  to  the  rules  of  a  voluntary  association.  But  if  a  fund  held  in  trust  has  to  be 
pud  over  to  the  person  who,  according  to  the  rules  of  the  society,  fills  that  character, 
then  the  Court  must  make  itself  master  of  the  questions  arising  out  of  the  rules  of  the 
society,  which  are  necessary  to  enable  it  to  decide  whether  A.  or  B.  is  the  party  entitled. 
There  is  no  jurisdiction  in  the  Court  of  Session  to  reduce  the  rules  of  a  v<^untary 
society,  or,  indeed,  to  inquire  into  them  at  all,  except  so  far  as  may  be  necessary  for 
MMne  collateral  purpose,  such  as  the  rajoyment  of  any  pecuniary  benefit  in  ouinection 
with  such  rules. 

There  is  nothing  to  prevent  a  synod  or  assembly  of  a  voluntary  church  altering  its 
canons.  Forbes  v.  Eden  1446 

^Motion  of  parties  presumed  where  old  decreets  of  valuation  of  teinds  are  produced       .  1859 
%iise.    See  also    Entail,"  "Obligation,"  "Lease,"  "Statute,"  "Marriage  Contract," 
*  Provisions." 

Bnue  of  survivorship  among  classes  of  legatees  primA  faciei,  applies  to  termination  of 

life  estate,  or  if  none  to  time  of  division   .....  1108 

—  of  relief  in  feu  contract  gainst  augmentatlcm  of  stipend         .  .        1168,  1717 

—  m  lease  as  to  way  going  crop  .  .1 196 

—  Utundas  in  a  chuter  i^owed  to  explain  the  dispositive  clause  .  .  1493 

—  in  an  entail,  of  devolution  on  succeeding  to  a  peerage  .1621 

—  in  entail  i^inst  altering  succession  not  incluaed  in  one  against  alienation  .  1750 

—  in  Local  Railway  Aots  exempting  firom  parochial  burdens  impliedly  repealed  by 

Poor  Law  Act  .......  1767 

—  in  feu  contract  insisting  on  all  feuars  adhering  to  one  general  plan  of  building     .  1803 
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Clause  in  Navigatioo  Statute  as  to  powers  of  trustees,  difierence  between  empowering  and 

obligatory  clause  .  .  .  .  .  .  lUg 

—  in  marriage  contract  of  parents  dischar^g  child's  legitim,  and  all  cUims  1^  and 

through  death  of  parent,  how  far  binding  .  .  .  .3013 

Clerical  errors  in  deeds  and  registers  thereof       .  .  .  .  'Pi 

—  in  registration  of  sasines  .  .  .  .  .  •  S7i 
Clunt.    See  "  Agent  and  aient." 

Closing  record,  nev  grounds  of  action  not  allowed  to  be  added  after   .  -987 

—  enactment  against  reopening,  only  ai^lies  as  between  adverse  lidgaat 

parties         .  5  .  .  .  .  .  1135 

—  whether  cause  can  be  abandoned  before  .  .  i^tj 
Clyde  Trustees,  account  of  statutes  relating  to  .  .  .  .  •  jT^ 
Coal.   See  "  CoiUery     '  Mines,'  «  Lease.^ 

Codicil.,  effect  of  is  to  set  up  will  but  not  alter  its  meaning  .  .  -776 

Cokaiitatiom  after  a  promise  of  marriage  must  be  referable  to  that  promise,  and  not  be 

equally  consistent  with  another  invalid  ceremony       .  .  .  1^ 

—        beginning  in  adultery  may  warrant  inference  of  hiwful  marria^  after  the 

death  of  husband  of  aduheress,  and  cohabitation  continuing    .  .  130; 

CoUahorateur,  how  far  two  servants  must  be,  where  if  one  is  injured  by  other's  negl^ence 

be  can  sue  the  common  master  .....        ]$97,  i6d( 

Colliery.    See  also  "  Mines,*"  "  Lease,"  "  Superior  and  Vassal" 

—  master  undertakes  to  bring  servants  safely  up  the  shaft  even  though  they  disobey 

orders        .  .  .  .  .  .  ■  W 

—  lease  of,  subject  to  its  determination,  if  coals  unworkable  at  a  profit      704, 1 163, 3014 

—  servant,  injured  by  fellow  servant's  negligence,  has  no  remedy  against  master  785,  ifiof. 

—  lease  of,  puiting  restrictions  on  working,  it  may  be  shewn  by  parole  evidence  thu 

these  had  been  waived  b^  landlord      .  .  .  .  •  tij 

—  action  to  declare,  that  certam  minerals  are  not  coal  as  described  in  lease  .  $77 

—  lease  subject  to  clause  to  determine  lease  if  no  longer  worioible  at  a  pradSt    \\^  1004 

—  action  for  Pandering  title  to  Torbanehill  mineral  coal  .  .  1500 

—  action  for  negligence,  there  being  also  a  penalty  under  Mines  Act       .  .  1597 

—  undei^und  passages  in,  may  be  absolute  propnty  if  the  mines  are  reserved  to 

superior  in  the  feu  contract,  and  are  not  mere  servitudes  or  way  leaves      19^,  1973 

—  sterility  or  exhaustion  as  a  ground  for  reduction  of  lease       .  .  .  ace* 

—  working,  so  as  to  cause  house  on  surhice  to  fall,  the  risk  may  be  taken  by  owner  2035 
C(7//wJiz';  preference  of  creditor  by  bankrupt  and  forfeiture  for  .  .  .  1916 
Commissary  Court,  whether  Act  of  Sederunt  applied  to  .  .  .  •  745 
Cowuuissioiurs  under  Police  Improvement  Act,  and  paving  private  streets       .  1730 

—         and  sub-commissioners  of  Teinda  .  .  .  1859^x63 

Committeeman,  provisionaL   See  "  Provisional." 

Common  good  of  a  barony  and  property  being  transferred  by  Statute  to  a  burgh,  ttus  did 
not  render  burgh  liable  for  arrears  or  stipad    .....  969 

Common  law  doctrine  as  to  tolls,  how  far  applicable  to  new  articles  recently  invented,  ud 
new  modes  of  conveyance  .  .  .  .  ..88} 

Commm  Property  —  March  fence — Repairs — Hedge  and  Ditch — Commem  uiUraf^ 
Evidence  ofagreement^  Sv. 

Held  (affirming  judgment),  That  where  A.  and  B.  become  owners  of  adj<Hning  fiekb 
which  originally  belonged  to  die  same  owner,  they  may  by  express  agreement  conatitBtB 
the  boundary  a  march  fence,  and  if  they  have  used  it  as  such,  an  agreement  to  dutefiect 
will  be  implied,  provided  the  uso*  is  inconsistent  with  any  otbtf  origin. 

Question,  Whether  there  is  any  difierence  between  common  property  and  common 
interest  in  a  march  fence  f  Strang-  v.  Stewart  i|7i 

 in  a  loch,  and  its  incidents  .....         621^  inS 

 in  a  passage  leading  to  a  house      .  .  .  .  .  .  636 

 in  a  moor         .  .  .  •  ■  .  .  .  6tr 

 interest  and  property  in  a  river  dividing  lands  of  two  opposite  owners      .  .  141$ 

 decreet  of  division  of  by  heirs  portioners      .....  1711 

Company.   See  also  "  Railway," — '  Provisional  Committeeman,'  "  Partnership." 
Company  Clauses  Act  does  not  authorize  director  to  sell  to  his  company  .  391 

Company — Bank — Relevancy— Record~Fraud~-Manager  and  Secretary— Puk  action  was 
raisei  against  the  manager  and  secretary  of  a  bank,  for  damages  alleged  to  have  been 
occasioned  toaparcyby  his  purchase  of  shares  of  the  bank,  through  sales  brought  about, 
as  aveired,  by  nilse  statements  contained  in  reports  of  the  directors,  which  they  knew  to 
be  false. 
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HXLD  (reversing  judgment),  That  the  allegations  were  relevant,  for,  the  defenders  and 
directm  being  alike  servants  of  the  Company,  their  conspiring  to  deceive  the  joint 
master  was  actionable,  if  loss  and  damage  ensued.  Cullen  v.  Thompson   1 143 

"mnpany — Partnership — Contract — Construction — Summons —  Relevancy — Fraud —  A 
partner  of  a  Joint  Stock  Banking  Company  brought  an  action  to  have  it  found,  either  that 
the  company  was  ipso  facto  dissolved  by  force  of  a  provision  in  the  deed  of  copartnery 
declaring  that  losses  to  a  certain  extent  should  void  the  company,  or  that,  in  respect 
of  the  allegations  in  the  action,  (fraud,  malversation,  &c.  &c.,  on  the  part  of  the  direct- 
ors,) he  was  entitled  to  have  the  company  wound  up.  The  defence  vas,  that  the  action 
was  irrelevant,  and  excluded  by  the  terms  of  the  contract.  The  Court  of  Session,  ante 
omnia,  in  the  circumstances  and  state  of  the  record,  remitted  to  an  accountant  to  report 
as  to  the  accuracy  of  the  balances,  and  the  amount  of  losses  as  at  a  particular  period. 

Held  (affinning  judgment),  That  the  remit  and  inquiry  were  right,  and  did  not 
necessarily  interfoe  vith  the  company^  business. 


-Copartnery — Construction — Transfer  of  Shares — Presumption — ObUgation~ll  was 
provided  by  the  articles  of  copartnery  of  a  gas  company,  that  no  parmer  should  hold  more 
than  twenty  shares.  A.  W.,  who  held  twenty  shares,  purchased  twenty  more  in  name 
of  his  brother  T.  H.  W.,  who  was  then  abroad,  but  who  bad  left  a  commission  and 
factory  in  favour  of  A.  W.,  in  terms  sufficient  to  cover  the  transaction.  T.  H.  W. 
was  duly  entered  in  the  register  of  shareholders,  and  the  dividends  were  paid  to  his 
brothM"  for  him.  On  his  return  to  this  country  he  repudiated  the  purchase,  and  declared 
that  the  shares  were  not  his,  but  his  tu-other's.  The  company  thereupon  required  A. 
W.  to  find  some  other  person  willing  to  undertake  the  responsibilities  of  a  shareholder. 
Before  any  new  holder  of  these  shares  was  found,  T.  H.  W.  wrote  a  letter  recalling  his 
repudiation,  and  expressing  bis  willingness  to  undertake  the  responsibilities  attaching 
to  a  copartner. 

Held  (affirming  judgment),  i.  That  the  company's  requisition  did  not  amount  to 
nch  an  acceptance  w  T.  H.  W.'s  repudiation  as  to  bar  his  subsequent  retractation  ;  that, 
as  he  was  now  villizig  to  undertake  the  responsibilities  of  a  partner,  the  company  were 
bound  to  receive  him  as  such,  and  to  pay  the  dividends  to  him.  2.  That  it  was  not 
relevant  to  aver,  that  this  was  a  mere  device  on  the  part  of  A.  W.  to  evade  the  con- 
ditions of  the  contract  of  copartnery,  by  holding  twenty  additional  shares  in  his  brother's 
name.  Duncan  v.  Whttson 

—  Fraudulent  Reports — Sale  of  Shares — Summons-~Relevancy — Issue — Fraud— Pl  Joint 
Stock  Company  having  sued  a  party  for  payment  of  advances  made  by  the  company,  as 
brokers,  to  enable  him  to  purchase  shares  of  the  company's  stock,  he  denied  liability, 
on  tbe  ground,  that  the  company  had  induced  hira  to  transact  by  fraud,  concealment, 
and  misrepresentation  as  to  the  true  state  of  their  affairs. 

Held  (affirming  judgment),  That  this  was  a  relevant  defence — i.  Because  it  alleged, 
that  the  loan  and  the  purchase  were  one  transaction,  and  induced  by  the  fraudulent 
reports  of  tbe  company.  2.  Because  the  fraudulent  reports  of  the  directors  bound  the 
company  as  between  the  company  and  third  persons. 


-  Reparaiion—Di^ages— Fraud—Sale  of  Shares— Joint  Stock  Con^any^Frtmdulent 
Repmis  ofDire^ors—Liadiiity  of  Executors  0/ Director— RtUvan^ — Tme  to  Sue— The 
representatives  of  a  deceased  shareholder  A.  m  a  joint  stock  bank  nought  an  action  after 
his  death  (which  took  place  in  i85i)against  the  executors  of  B.,  a  director,  (who  had  died 
in  1 849,)  concluding  for  repayment  of  the  price  paid  by  A.  for  shares  of  the  stock  of  the 
l>^k  purchased  by  him  in  the  market  in  1834,  on  the  ground,  that  A.  had  been  induced 
to  purchase  by  false  and  fraudulent  representations  made  and  reports  issued  by  B.  and 
his  co-directors,  and  alternatively  for  reparation  for  the  loss  and  damage  sustained  by 
A.  through  the  wrongous  actings  of  the  directors  during  the  period  A.  held  stock  of  the 
bank. 

Held  (affirming  judgment),  (i)  That  the  averments  on  the  record  were  relevant  and 
sufficient  to  support  the  action ;  (2)  That  the  action,  being  grounded  on  fraud  and 
misrepresentation,  was  competently  directed  against  the  executors  and  representatives 
of  B.,  the  deceased  director  ;  (3)  That  a  single  shareholder  was  entitled  to  pursue  for 
reparation  of  the  wrong  alleged,  without  the  concurrence  of  the  company  or  the  other 
snareholders ;  (4)  That  the  dam^es  were  measured  by  the  difference  between  the 
price  paid  and  what  would  have  been  the  fair  price  of  tbe  shares  at  the  time  of  purchase ; 
^Dd  (5)  Form  of  issues  approved  of  to  try  the  case. 


North  British  Bk,  v.  Cellists 


186 


National  Exch.  Co.  v.  Drew 


482 
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Directors  as  agents — A.  raised  an  action  against  the  liquidator  of  a  joint  stock  banking 
company  to  reduce  a  purchase  of  shares,  and  claiming  restitution  on  the  ground  cf 
fraudulent  representations  contained  in  the  reports  of  the  directors,  by  whidi  he  vas 
induced  to  purchase,  or  alternatively  claiming  damages.  The  liquidator  pleaded,  that 
A.  had  duly  become  a  shareholder,  that  the  all^;ed  misref^sentations  were  not 
authorized  by  the  company,  that  A.  had  for  years  received  dividends,  paid  calls,  taken 
part  in  annual  meetings,  and  consented,  like  other  shareholders,  to  a  resi^ation  »  wind 
up  the  company,  and  therefore  was  barred  from  insisting  in  such  action. 

Held  (reversing  judgment).  That  the  inirsuer  had  not  stated  matter  rdevaat  to 
entitle  him  to  issues;  bwrauae  (i.)  A.  had  not  brought  home  the  fraud  to  the  cranpaiy; 
(2. )  if  the  purchase  hiad  been  procured  by  fraud  of  the  company's  agents,  it  was  voidable 
only,  and  not  void,  and  A.  had  not  taken  steps  to  avoid  it  in  time  ;  {3.)  that  though, if 
a  company  take  the  benefit  of  a  contract  procured  1^  the  fraud  of  its  agent^  the  paj^ 
defrauded  may  claim  restitutio  in  integrum^  still  he  can  tmly  do  so  while  Aiap 
are  entire,  and  it  is  too  late  after  the  company  has  been  wound  up,  or  the  shares  hm 
been  annihilated  or  changed  in  nature. 

An  action  of  damages  for  deceit  cannot  be  maintained  against  a  company,  botoolj 
against  the  individual  directors  who  actually  used  the  deceit. 

If  directors  of  a  company  make  statements  which  they  have  no  reasonable  ground 
to  believe  to  be  true,  this  alone  does  not  amount  in  law  to  a  fraud. — Per  Lokd 
Cranworth.  Western  Bank  v.  Ai^  14; 

Company — Joint  Stock  (Limited) — Winding  up — Articles  of Assoda^on — Representatie* 
as  to  Shares  partly  paid  up — Contributory — The  memorandum  and  articles  of  assodatioD 
of  a  limited  liability  company  stated,  that  each  share  consisted  of  ^105,  of  which  /loo 
had  been  paid  up.  W.,  noc  an  original  shareholder,  and  without  knowledge  «  the 
folsehood,  bought  shares,  the  certificate  setting  forth  the  above  fact.  The  conqaoy 
afterwards  being  wound  u[^  the  liquidator  sou^t  to  make  W.  a  contributory  fora  snia 
exceeding  jfs  per  share,  and  offered  to  prove,  that  the  statement  tbat  ;^ioo  po^  share 
had  been  paid  up  was  false. 

Held  (reversing  judgment).  That  the  contract  between  W.  and  the  company  was 
merely  to  pay  ^5  per  share,  and  that  the  company,  if  solvent,  could  not  have  called  on 
W.  to  pay  more,  and  that  as  the  liquidator  stood  towards  W.  in  no  better  positioa  than 
the  company,  W.  would  be  wrongly  made  a  contributory  fw  more. 

Semble,  An  original  shareholder  also  could  not  have  been  called  on  by  the  liquidatoc 
to  pay  more  than  ^5  per  share — Per  Lord  Chelmsford. 

WaierhoHse  v.  yamiam  itt 

Company^  action  for  calls  is  for  money  due  at  the  time  of  making  the  call       .  .  1 

—  power  to  cancel  shares  of,  only  arises  under  Companies  Clauses  Ac^  wbeo  ifs-. 

f  eited  shares  cannot  be  sold  and  treated  pro  tanto  as  payment 

—  last  of  several  volumes  of  the  register  need  only  be  sealed 

—  duty  of  directors  towards  company  .... 

—  Araodulent  agents  do  not  always  bind  the 

—  acting  as  brokers  to  sell  their  own  shares  .  49'^49l 

—  benefiting  by  fraud  of  their  agents  .... 

—  ftraadulent  reports  of  directtxs  bind  tlw  company  . 

—  Court  ordering  fratululently  sold  shares  to  be  transferred  to 

—  not  to  abuse  their  statutory  powers  .... 

—  authority  of  manager  to  sign  bills  of  exchange  for 

—  incorporated,  relations  between  and  the  projectors  or  [H'ovisional  committee 
•—      all  contracts  of,  aieprimd  facie  binding,  and  burden  lies  on  oj^onents 

—  may  sue  by  its  descriptive  name  and  be  sued 

—  abortive  railway,  and  shareholders  suing  directors  for  repetition  of  calls 

—  manager  is  servant  of  company  not  of  directors 

—  trustees  who  sign  the  contract  of,  as  shareholders  in  a  trading  concern,  thoi^ 

describing  themselves  as  trustees  of  A.  B.,  are  personally  liabte  Ula  other  shan^ 
bolders  to  third  parties,  and  also  to  contribution  inter  se .  .  ■  '3? 

—  action  against  director  for  grossly  neglecting  his  duties,  whereby  loss  was  caused 

to  a  Innk,  whether  one  of  the  enumerated  causes  f<3T  a  jury         .  ■  |W 

—  shares  in,  sold  without  knowledge  of  profits  concealed  from  both  parties  - 

—  director  cannot  legally  enter  into  a  contract  with  his  company,  or  as  one  of  finn 

•    to  supply  goods  .  .  .  .  .  •  3!t 

Comparatw  literarum,  meaning  of,  in  ^ving  evidence       .  .  .  .74" 

Compensatien — Bill  of  Exchange — Luuid  ground  of  D^t—Autkorit^  of  wuauffr  tf 
dilU — Trading  Co. — ^An  action  for  pasrment,  [ffoceeding  on  a  liquid  gronnd  v  dd^ 
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1  IriU  of  exchange,)  having  been  broi^ht  by  the  payee  against  a  mercantile  company, 
:  was  met  by  the  defence  of  want  of  authority  on  the  part  of  the  company  to  grant  the 
all,  of  want  of  consideration,  of  ftraud,  of  payment,  and  of  compensation. 

Held  (affirming  judgment),  That  (i)  as  the  company's  deed  authorized  A.jthe  ma- 
.^;er,  to  sign  bills,  and  as  A.  and  a  director  signed  this  bill,  it  bore  sufficient  evidence  of 
nuwrity.  <2)  That  as  the  traud  of  the  drawer  alleged  was  subsequent  to  the  pursuer 
ecoming  the  ^»^,^(&  bolder  of  the  bill,  it  was  no  defence.  (3)  That  an  illiquid  counter 
laim  against  the  pursuer  was  no  defence.  Blair  Iron  Co.  v.  Alison  609 

Bills  of  Exchange — Substitution  of  Debt — Course  of  Dealing — Proof  by  Writ  or  Oath — 
k  course  of  dealing  existed  between  three  merchants,  A.  B.  and  C,  whereby,  on  instruc- 
ions  from  C,  B.  bought  cotton  from  A.,  and  on  arrival  the  cotton  was  apportioned 
etween  B.  and  C,  and  bills  of  exchange  were  drawn  by  A.,  on  B.  and  C.  separately, 
nd  A.  distributed  the  amounts  between  B.  and  C.  as  he  thought  proper,  the  bills  drawn 
o  B.  being  distinct  ^m  those  drawn  on  C.  and  there  being  no  joint  liability.  There 
wing  a  large  sum  due  from  B.  and  C  on  floating  bills,  A.  at  the  ret^uest  of  B.  and  C. 
edistributed  t^e  amounts  and  drew  6resfa  bills,  the  old  bills  not  havmg  been  delivoed 
^  to  B.  and  C  respectively  : 

Hbld  (affimung  judgment),  A.  after  taking  fresh  bills  could  not  sue  on  the  old  bills, 
a  the  new  bills  were  a  substitution  for  the  old  bills. 

Held  further.  That  the  course  of  dealing  may  be  proved  prout  de  jure,  and  that 
B.  was  not  bound  to  prove  his  dtschi^e  from  the  old  buls  by  the  writ  or  oath  of  A. 

Shepherds.  Bartkolenuw  1751 
nPauatioM  under  Lands  Clauses  Act— none  for  railway  level  crossing  of  a  public 

road  .......  474 

—  to  tenant  of  colliery  who  surrenders  lease,  and  then  landlord  demands  part 

of  the  comprasation  from  tenant  ....  704 

—  provided  by  special  Act  for  indenmifying  a  burgh  against  loss  of  bridge 

dues  on  goods  ......  888 

—  is  given  once  for  all  future  time     ....  891,  950 

—  price  to  be  settled  by  arbitration  according  to  the  Lands  Clauses  Act      ,  943 

—  for  all  damage  by  reason  of  severance  to  other  lands  than  those  intersected 

may  be  given  by  the  arbiter       .....  947 

—  for  prospective  damage  to  land  besides  the  land  severed  or  taken  947 

—  right  to,  under  Lands  Clauses  Act  depends  on  cause  and  eflect,  not  on 

distance  or  proximity   ......  947 

—  may  include  sums  payable  to  part/s  tenants,  who  themselves  have  also 

claims  in  their  own  right  as  to  which  company  is  indemnified  .  947 

—  how  far  properly  given  for  mere  speculative  damage   .  .  ,  950 

—  parent  may  sue  for,  if  child  killed  by  negligence,  and  was  su[^rting 

parent  .......  1044 

—  pnce  for.  Railway  Co.  buying  a  church  and  hospital   .  1326 

—  claim  for,  by  heir  of  entail  for  improvements  <ki  estate  under  Montgomery 

Act  .......  1550 

—  no  claim  for,  against  railway  company  for  noise  and  smoke  caused  by  the 

working  of  the  railway  .  ,  •  1791 

—  ma^  be  claimed  for  obstructing  light  and  air  of  premises  adjoining  rail- 

way .......  1798 

— •  for  minerals  under  railway  may  be  durected  to  be  payable  from  time  to 

time  under  Lands  Gauses  Act    .....  1836 

—  if  cUim  for,  under  Lands  Clauses  Act  not  made  pron^y,  interest  is  not 

due  on  the  verdict       .  .  .  ,  1836 

—  none,  if  founded  on  injury  caused  by  the  working,  and  when  works  are 

completed,  if  a  Statute  authcnizes  works  to  be  done  .  1884 

—  when  none,  but  injury  arises  from  omission  of  Statutory  duty,  then  action 

lies  .  .  .  .  .  1888 

—  for  damage  to  house  by  woiking  of  nunes  beneath,  may  be  expressly  tx- 

cluded  by  feu  contract  ......  2035 

n^etauy  of  Appeal   See  "  Appeal." 

*'*PttUion  between  a  bankrupt's  trustee  and  his  marriage  trustees  for  the  bankrupt  hav- 
ing a  blundered  title  but  actual  possession  ....  724 

—  among  next  of  kin,  and  terms  under  which  new  claimants  let  in  ,  779 
~*  .how  long  allowed  to  go  on,  and  while  fund  is  in  power  of  Court .  .  784 
~-  between  heirs  to  entailed  estate,  one  being  alleged  to  be  illegitimate  .  1242 
"~         between  heirs,  and  suing  witnesses  for  exhibition  of  docmncnts  17(^-10 

7  A  3 


Digitized  by 


Google 


2152 


REPORTS  OF  SCOTCH  APPEALS. 


CompUtutn  of  a  railway  or  part  thereof,  meaning  of  wosds  .  .  .  •  3S9 

ComfiUsory  purchase  of  lands  by  railvay  company  alone  contemidated  on  ftnfeiture  of 

superfluous  lands  .  .  .  .  .  •  I9<( 

Cancealmgnt  of  material  fact  on  making  a  C9ntract,  how  far  actionable  .  .  tfj 

—  of  profits  of  shares  in  a  company  and  sale  by  holder  to  a  purchaser  both 

without  knowledge  .  .  .1616 

Condition  in  feu  contract  of  claim  of  relief  against  augmentation  of  stipend   .  .  1171 

—  in  ^reement  between  Railway  Co.  and  landowner  .  .  681,  l|i 

—  in  a  deed  or  ^ulty  not  generally  to  be  implied  .  .  .  •  ^ 
— .      si  sint  liberis  decesserU,  ap[^d  in  constracdon  of  legacy  to  parent  dying 

before  vesting  .  .  .  .  .  11 S 

—  in  articles  of  roup  as  to  vendor  obtaining  relief  against  augmentation  of  stipeod 

and  fulfilling  the  same       .  .  .  ...  1719 

Conditional  iitstiiuti,  example  of,  in  legacies  to  one  of  class  dyings  leaving  Issue  be^ 
vesting    .  .  .  .  •  .  •  .  .  iioS 

CondiHonal  su&stiiution  explained  by  L.  Westbury  and  COLONSAY  .  1648, 1^1 

Cot^identiality,  a  lessor  disputing  with  lessee  as  to  a  condition  of  the  lease  being  violated, 
and  obtaining  report  of  engineer,  this  is  confidential,  and  lessee  onild  not  cnibfoe 
inspection  of  it     .  .  .  .  .  .  •  Su 

Congregation  of  dissenters,  and  their  property  in  the  chapd  .  ,  ,  -9^ 

Conjoining  of  actions  entirety  a  matter  of  discretion  in  the  Court       .  .  .  lui 

Conjunct  fee  of  husband  and  wife  and  survivor     .  .  .  .  •  3* 

—  difference  of  English  law  as  to  this  .  .  .  .  -  38; 
Conqutst  of  wifef  when  included  in  an  antenuptial  c<Hitract  conveying  funds  to  tivstees 

for  her  separate  use^  means  popularly  all  that  comes  to  her  during  marriage  .  .  1479 

Cmsidemticn  to  a  contract  in  law  of  Scotland  .  .  . 

—  how  far  necessary  to  a  Crown  grant  to  a  bur?h  to  levy  petty  cnstoms  Stt 

—  mere  inadequacy  of,  will  be  no  ground  for  reducing  a  deed,  unless  the  party 

did  not  understand  what  he  was  about,  or  was  victim  of  imposition      .  173S 

—  for  gambling  debt,  if  bond  be  given  for  .  .  .  •  7S 
Consolidation  of  dominium  directum,  cases  of,  discussed    ....  1647 

—  of  dominium  dirtctum  and  dominium  utile  without  merger  .  .  1S4S 
Constable  apprehending  a  person  charged  with  crime  and  taking  him  promptly  before  a 

Justice  .  .  .  •  •  9^ 

—  action  against,  for  wrongous  imprisonment  without  warrant  and  under  pretence 

that  he  had  warrant,  need  not  allege  maUce     ....  14^ 

—  person  assisting  in  the  arrest  of  prisoner  .  .  .  -99' 
Construction.    See  "Definition,"  "Statute." 

—  of  agreement  by  an  arbitrator  is  usually  competent      .  .  .  "9 

—  Lord  St.  Leonards'  explanation  <^  bending  words  to  cany  out  intention 

—  of  parties  .  .  .  .  •  •  59^ 

—  the  universal  rule  of,  now  adopted  by  all  Courts         .  .  -09^ 

—  of  one  contract  not  allowed  to  be  influenced  by  other  contracts  of  same 

person  .  .  .  •  77S 

—  of  deeds  of  entail,  statement  of  rules  by  LORD  Westbury,  L.C.  •  nSo 

—  rule  as  to  clauses  enumerating  specific  things .  .  .  1180-1 

—  rule  as  to  words  capable  of  two  meanings  in  deeds  of  entail       .  .  iiSi 

—  of  old  statutes  as  to  fixed  machinery  for  salmon  fishing.  .  .  11S9 

—  of  lease  when  assisted  by  acts  of  parties  under  it        .  .  .  i35> 

—  of  old  deeds  be(}ueathing  charitable  legacy,  by  contemporaneous  eqkootioD  i( ' 

—  general  Statute  unpliedly  repealing  previous  Local  Acts  .        17!^,  if 

—  of  public  navigation  Statute  as  empowering  and  not  obligatory  . 

—  of  an  unreasonable  contract  is  not  to  be  varied  merdy  because  the  Comt 

thinks  it  leads  to  injustice  ..... 

—  imprudence  of  document  is  not  a  legitimate  test  of  . 

—  of  mortis  causd  dispositions  by  extrinsic  evidence  of  the  intentioa  (tf  testator 

as  to  particular  estates   ......  v$s 

—  of  Speaal  Tramway  Act,  impliedly  repealing  part  <tf  an  earlier  General  Act 

tncoiporated  in  Special  Act  ..... 

—  of  old  decreets  of  valuation  of  teinds  .  .  1458, 166$,  19^ 
Constructive  trust  explained  by  Lord  St.  Leonards  .  .  .  ^ 
Consulj  living  abroach  his  domicile  during  residence  .  .1677,  >^ 
Contempt  of  Court  by  refusing  to  aqmnge  statements  in  a  pleading  which  reflected  on 

the  Judge  ,         .  *» 
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In^  of  Court  hj  a  guardian  of  child  in  clandestinely  removing  child  from  England 

to  Scotland        ......  1038 

—  by  a  procurator  taking  away  a  document  in  the  cause  without  leave 

of  the  Judge  who  is  present  .  .  .1819 

praet,  where  illegality  of  consideration  may  be  shewn  ....  667 
•-      not  to  be  construed  by  reference  to  another  contract  .  .  .  775 

—  tit  presenti  ai  marriage,  how  proved      .....  1263 

—  obtained  by  fraud  is  not  void,  but  only  voidable   ....  1483 

—  between  Police  Improvement  Comrs.  and  owner,  through  whose  lands  sewers 

about  to  be  made,  enforced  ......  1898 

—  though  unreasonable  or  foolish,  will  be  enforced  if  it  is  reasonably  clear  and 

no  fraud  is  suggested  ......  2034. 

tnhtiwM  between  shareholders  in  a  trading  company    .  .  .  1362-3 

Miutory  ctf  an  English  ounpany  being  wound  up  on  whom  a  call  is  made  is  not  a 

debtor  '927 

—  of  a  limited  company,  whose  shares  were  falsely  represented  to  be  partly 

paid  up  .  .  iSii 

of  moveaue  into  heritable.   See  "  HeritaUe  and  Moveable"  "  Trust*' 

—  ^reement  of  beneficiaries  to  sell  heritable  estate,  which  the  will  ordered  to  be 

sold  only  after  19  years,  operates  at  once  as  a  conversion  .  .  165 

—  of  heriubte  estate  to  be  sold  19  years  after  death  of  trustee,  the  rents  up  to  that 

date  go  as  heritable  estate  ......  169 

—  if  trustees  having  power  to  ccmvert  heritable  have  not  done  so,  the  Jus  crvtUti 

in  the  residuary  legatee  is  heritable  .  .  .  .  .1 126 

, —      general  rules  as  to  conversion  .  .  .  .1129 

—  money  under  the  early  Statute  Labour  Acts  for  repair  of  public  roads  .  1355 
mteyance.   See  also  "  Deed,"  "  Superior  and  Vassal,"  "  ^taiL" 

—  to  public  Statutory  bodies  how  far  qualified  by  Statute  .  .  .  579 
of  surface  of  land  to  Railway  Ca  reserving  minerals  .  632,  698 
of  a  lanyard  impliedly  conveys  a  right  to  drain  into  a  lower  ground  which 

belongs  to  the  grantor      ......  loio 

—  how  for  explained  by  parole  evidence  of  state  of  premises  at  time  of  grant  1022 

—  of  feu  includes  title  to  relief  by  superior  against  augmentations  of  stipend,  if 

original  feu  contract  contained  soch  a  clause  ....  1168 
■ —  superior  to  his  vassal  of  right  to  use  a  railway  on  siq>eriot's  lands  for  use 

of  the  feu  gives  only  a  servitude  to  vassal        ....  1314 

—  of  salmon  fishings  hdd  to  be  implied,  where  old  titles  mentitmed  them  but  a 

later  omitted  them  except  in  tenendas  clause  ....  1493 

—  by  superior  of  feu,  reserving  mines  and  right  of  working  leaves  a  sfparate 

feudal  estate  in  mice  in  the  superior  ....  1964 

—  of  surface  of  land  reserving  mines  and  right  to  work,  with  non-liability  for 

damage  .......  3033 

fula,  in  cases  of  promise  of  marriage  preceding,  need  not  have  any  intent  attributed  as 

regards  marriage       .......  1261 

—  Lord  Campbell's  alleged  dictum  as  to  the  intent  deducible       .  .        1261,  1264 

—  must  take  place  in  Scotland,  in  order  to  affect  the  contract  .  1373,  1278,  1285 
iprr^JU—£vidtfu»~-AsstgruUum— Act  8  Anne,  c.  19 — Statutes  54  Geo.  iii.  c.  1 56—5  and 

ii  Vkt.  c.  45. — A  publisher  claimed  the  property  of  the  words  <h  a  song,  alleged  to  have 
lieen  tnmmrred  to  him  by  the  author  prior  to  the  5  and  6  Vict  c.  45-  He  adduced  in 
evidcDce  a  certiBcate  of  registration  in  Stationers'  Hall,  in  his  own  name  as  owner,  a 
leceipt  by  the  author  for  the  price  of  the  copyright,  and  parole  evidence. 

Hkld  (affirming  judgment^  (i)  That  the  certificate  of  registratiui  was primd  facU 
eridence  of  ownership,  and  mig^t  be  supplemented  by  the  other  evidence  \  (2)  that  the 
Statute  54  Geo.  III.  c.  156,  repealed  tbe  provisions  of  the  Act  8  Anne,  c.  19,  requiring, 
as  evidence  of  the  transfer  01  copyright  a  fwmal  instrument  of  assignation  attested  by 
two  wimesses.  KyU  v.  Jeffreys  850 

'trporaiion.   See  also  "  Company." 

—  appointment  of  committee  may  be  proved  by  one  of  committee  independently 

of  minutes  of  Corporation .  .  .  .  .  .81 

—  acting  ultra  vires,  and  tests  thereof  .....  959 
'atU.   See  «  Expenses,"  "  Appeal." 

wnsel  refusing  to  refer  a  case  to  a  reference       .....  858 

—  refusing  to  call  and  examine  a  witness,  though  client  urged  hun,  no  ground  ibr  new 

trial         .  .  ...  1184 
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CcuHtyf  Commissioners  of  Supply,  their  appointment  to  rectify  valuation        .  .  1133 

Creditor.    See  also  "  Bankrupt,"  "Debt." 

—  submission  to  arbitration  by  debtor  and  his  creditors  of  all  claims,  and  as  to  their 

ranking,  extends  to  claims  founded  on  fraudulent  deeds    .  .  •  '^SS 

—  affidavit  of,  in  a  trust  for  creditors,  how  far  conclusive  against  creditw  . 

—  rule  as  to  assigning  securities  before  making  payment  to  a  crediiOT,  does  not 

apply  vhen  only  part  payment  is  made  .... 

—  secret  and  collusive  preference  obtained  from  bankrupt,  forfeiture  for  . 

—  shewing  cause  against  forfeiture  of  debt  for  secret  preference  by  bankrupt 
Cntum,  property  of,  in  bed  of  navigable  river  ..... 

—  derogating  by  subsequent  grant  of  right  ..... 

—  right  of,  to  salmon  fishings  round  sea  coast  .... 

—  as  trustee  for  the  public,  doctrine  of  .  .  .  .  . 

—  how  far  property  of,  is  exempt  from  poor-rate  .  .  .  . 

—  has  title  to  reduce  a  service  to  a  peerage  ..... 

—  liability  to  costs  in  suits  pending  at  as  well  as  subsequent  to  19  &  20  Vict  $6, }  34 

—  University  buildings  cannot  be  deemed  occupied  for  purposes  ci  the  Crown  or 

Government  .....  .  . 

—  as  titular  postponed  to  heritor's  teinds  in  augmentation  of  stipend 
Cul  desac  'ma.  town  may  be  a  public  road  ..... 
Curator^  debtor  having  borrowed  from  a  minor's  curator,  and  paid  a  factor  of  cnratorf 

principal  held  liable  in  second  payment  .... 

—  has  no  control  over  person  of  minor  ..... 
Custody  of  person  apprehended  for  excise  offence,  and  irregularity  in.  detaining  prisoner 

being  charged  ....... 

—  of  child  when  disputed  between  Scotch  and  English  Couns  . 

—  of  document  important  as  to  authenticity  of  old  decreets  and  deeds 
Custom  of  deciding  property  in  whales  caught  in  Arctic  r^ons 

—  of  trade,  parole  evidence  of,  varying  written  contract 
CustotnSy  petty ^  of  a  royal  burgh,  how  far  they  presume  a  consideration 
Cy  pris  doctrine  as  to  charities,  how  far  applicable  in  Scotland 

Dam  across  a  river,  liability  for  its  giving  way  ..... 
Damage  to  land  by  surface  giving  way  after  conveyance  to  railway  . 

—  to  land  by  fence  giving  way,  owing  to  flood  and  heavy  ram  . 

—  to  buildings  by  working  mines,  nuy  be  matter  of  contract,  and  owner  of  baUdbig 

may  take  the  risk 

Damages,  an  arbitrator  assessing,  for  breach  of  contract  .... 

—  too  remote,  where  owner  of  ship  has  abandoned  ship  to  the  insurer  and  yet 

seeks  freight  ....... 

—  measure  of,  where  shares  of  company  purchased  on  faith  of  directors'  fraudulent 

reports  .....  .  . 

—  too  remote,  where  owner  lets  land  on  faith,  that  railway  company  would  make 

a  road  which  they  neglected  to  do,  and  his  tenant  sufferwi 

—  from  encroachment  by  building  in  alveus  of  a  river,  need  not  be  actual,  as  tbey 

are  inherent  in  such  an  act  .  .  .  .  . 

—  unliquidated,  if  they  can  be  subject  of  lien,  as  for  dead  freight 

—  measure  of,  in  case  <tf  goods  returned  for  being  dtsconform  to  sam|de  . 
Damnum  absque  injuriA^  instance  of  in  obstructing  water  in  a  mine  in  course  of  wmkug 
Damnum  Jatale,  instance  of,  where  excessive  rain  caused  river  to  ovoflow  and  break 

down  a  fmce  ........ 

Dangerous  occupations,  rule  as  to  master's  liability  for  injury  to  servant  engaged  m 
Daughters,  meaning  of,  in  faculty  to  alter  destination  of  entail 
Dead freight  may  be  made  a  subject  of  lien,  or  of  claim  by  Charter  party 

—  meaning  of,  the  term  ...... 

Dead's  part.    See  "  Executor." 
Death  of  party  does  not  revoke  a  submission  agreeing  to  fix  the  price  of  an  estate  sold  9^ 

—  of  partner  and  trustees  allowed  by  the  partnership  to  carry  on  business,  tlwir 

relations  with  the  other  partners  .  .19^ 

—  of  parent,  how  far  it  affects  provision  to  child  under  marriage  contract  .  .  Mj 
Deathbed,  reserving  power  to  alter  entail,  and  exercising  it  by  striking  out  fetters,  and 

nothing  more        .  .  .  .  .  .  .  5'^ 

—  faculty  to  convey  the  fee  of  residue  of  trust  estate  liferented  by  a  maiis  catud 

deed  .  .  .  ,  .  ^ 
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ntUedf  law  of,  does  not  apply  to  provision  claimed  by  deed  of  settlement     .  -  |7' 

—  in  case  of  dominium  uHU  separated  from  directum  .  1647 

—  when  heir  c&  entail  makes  deed  of  locality  or  provision  for  ehildmi,  he  does 

not  exercise  a  &culty,  but  acts  as  fiar  and  his  deed  is  reducible  if  made  on 
deathbed  .......  1759 

it^  paying  to  a  law  agent  one  of  several,  without  specifying  on  which  account  the 
iiaymeot  is  made  ■  ■  ■  •  ■  .  .76 

Htornon  prasumitur  donare,  msLAim  of  .....  770 

document  of,  custody  of  does  not  give  holder  power  to  discbarge  .  .221 

-  a  call  by  an  English  Uquidator  of  a  company  winding  up  is  not  a  .  .  927 

-  contracting  of,  is  included  in  "acts  contrary  to  entail"  .  .  .  1179 

-  charged  on  entailed  estate,  and  executor  defending  estate  against  tmjust  claims,  he 

must  pay  costs  out  of  the  personal  estate   .....  1393 

-  against  entailed  estate  may  be  recoverable  only  in  a  limited  manner,  viz.  by  diligence 

^inst  the  rents  and  profits  only  .  .  .  .  .  19S8 

-  pnmsion  in  marriage  contract  to  children  is  not  a  legacy  but  a  debt  .  2002 

-  though  secured  on  heritable  estate  was  included  in  inventory  duty  .  .  2002 

-  relief  of  heir  of  entail  from  debts  and  obligations  payable  out  of  estate     .        ^    .  2046 

-  directions  by  testator  to  pay  debts,  how  it  affects  heir  and  executor         .  .  2048 

-  claims  of,  against  deceased,  and  executor  defending  estate  against  .  .  1398 

-  annuity  to  widow  secured  on  entailed  estate  is  a  debt  due  by  entailer  .  .  3049 
itor  not  discharged  of  debt  due  to  a  curator  by  paying  the  loan  to  the  curator's  factor  217 

-  granting  estate  in  trust  for  creditors,  and  all  agreeing  to  submit  claims  to  arbitrator  1 159 
veit,  action  for,  does  not  lie  against  a  company  but  only  against  the  agoits  personally  1488 
xlaraior.    See  also  "  Road,  Public." 

—  decree  in,  of  public  road  and  r^^yvt/Zca/a  ....  1444 

—  by  heir  of  enuil  for  charging  improvements  on  estate  under  the  Montgomery 

Act      ........  1549 

Km  in  absence,  how  far  res  judicata   .....  1295-6-7 

Kree  in  declarator  for  improvements  made  by  heir  of  entail  under  Montgomery  Act        i  $  50 

-  need  not  set  forth  nature  of  improvements  .  .  .  .1 550 
icreei  in  vaAm/mw  of  teinds,  how  far  conclusive            .                      .        1461,  1944 

—  presumptions  in  fovour  of  old  .  .  .        1669,  1859 

—  as  to  pertinents  of  estate  include  in  .  .  .  .  1944 
Km  of  division  of  lands  held  by  heirs  porti oners  need  not  be  followed  by  mutual 

dispositions  .  .  .  .  .  .  .1711 

Ktf  incorporating  another  deed  193 

-  meanmg  of  words  "  facts  and  deeds  "  in  entail  ....  470 
'  clerical  error  in,  in  register  of  entails          .....  509 

-  omission  to  record  a  deed  of  alteration  of  entail         ....  509 

-  effect  of  word  "  not "  in  a  bond  to  pay         .  .  .  .  .     5 10 

-  where  blundered  entail,  if  heir  bound  to  make  a  good  deed       .  .  .  548 

-  striking  out  word  "  and "  in  a  deed  .  .  .  .  •  5S5 

-  Lord  St.  Leonards  on  reforming  blundered  deeds  ....  557 

-  erasure  of  material  words  in  deed  of  entail  fatal         ....  708 

-  burden  of  proving  a  holo^aph      ......  738 

-  bokii^  at  deleted  words  m  a  deed  when  construing  it  .  .  749,  757 

-  of  conveyance  explained  by  parole  evidence  ....  1033 
■  Writ—Probative  Deed—Act  1696,  c.  i  $—Pagirtatien—  Testing  Clause — Reducticn. 

Held  (affirming  jnc^ment).  That  a  bond,  the  pages  of  which  were  not  marked  with 
the  numbers  first,  second,  &c.,  as  required  by  the  Statute  1696,  c.  15,  was  invalid, 
Although  the  testing  clause  set  forth  correctly  the  number  of  pages  of  which  it 
consisted.  McCrummot^s  Trs.  v.  IVhitehead  833 

'  ^rit — Attestation — Signature  of  Wife  as  Consenter. — Donatio  inter  virum  et  uxorem — 
Revocation — During  marriage,  Mr.  G.,  by  deed  of  1835,  substituted  a  conventional  for 
the  legal  provision  of  Mrs.  G.  Her  name  was  not  mentioned  in  the  body  of  the  deed 
as  a  party,  but  the  testing  clause  narrated,  that,  in  token  of  her  consent,  she  also  signed 
the  deed  before  the  same  witnesses.  In  a  subsequent  deed  of  1851,  Mr.  G.  altered  the 
disposition  to  meet  the  case  of  some  of  his  children  predeceasing  him,  but  in  other 
respects  confirming  the  deed  of  1 835,  and  not  substantially  altering  the  wife's  provision. 
Mrs.  G.  was  no  party  to  the  latter  deed,  but  sunriwd  Mr.  G.  four  years,  and  accepted 
Qie  fvovisions  under  both  deeds. 

Held  (affirming  judgment).  That  (i)  the  simature  of  Mrs.  G.  as  a  consenter 
effectually  bound  her ;  (3)  that  the  deed  of  1851  did  not  relieve  Mrs.  G.  firom  the  effect 
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of  the  deed  of  1835  ;  (3)  after  Mrs.  G.'s  death,  the  next  of  kin  had  no  porer  to  rerolce 
Mrs.  G.*  s  CfMuent,  even  if  otherwise  revocable  by  Mrs.  G. 

Dunhp  V.  Gr££Hlea  Tn.  1330 
Dud  seotrtng  benefit  to  third  party,  whether  the  latter  can  sne  the  law  agent,  if  deed 

prepared  by  him  is  ineffectual  .  .  .  .  •  ^ 

—  does  not  preclude  parole  evidence  of  instructions  to  law  agent  as  to  preparing  it  1154 

—  instances  of  erasures  in,  being  fatal  .....  nil 

—  where  acts  of  parties  may  be  used  to  put  a  construction  on  deed  .  .  1155 

—  tenendas  clause  of  Crown  Charter  allowed  to  supply  omission  in  dispositive  daose  1493 

—  words  "  deeds  done  "  in  a  deed  of  entail  may  include  written  instruments  made     .  1713 

—  will  not  be  reduced  on  mere  inadequacy  of  conuderation  unless  incapiurity  ta 

understand  or  fraud  proved        ....  .  .  173) 

—  explaining  merits  causa  deed  by  the  aid  of  extrinsic  evidence  as  to  particular  estaki 

intended  to  be  affected  .  .  .         .  »g 

DaUctiiioH  of  village  greens  and  playgrounds  competent     .  .  .  .  iS 

—  of  public  road  different  from  a  servitude  .  .  ■  .  m 

—  of  nospital  church  to  use  of  neighbouring  inhabitants  .  .  .103 
Defences^  what  is  dUatwy,  and  what  peremptory               .            .  *  *  1 

~      in  one  acticm  used  in  another  action  as  representations  vS.  the  same  party  . 
Dejbtiiienso/  vague  words  and  phrases. 

—  "dilatory  plea"  .....  %9fi 

—  "  impotent  poor "  in  old  Statutes        .  .  .  ,  .  30 

—  "actions  for  nuisance"  in  Jury  Act,  §  28  .  .  .  .  P 

—  "means  and  substance "  in  Poor  Law  Acts       .  .  .  ii3>><4 

—  "completion  of  a  railway  or  part  thereof"  in  a  Railway  Act  .  .  159 

—  "  lands  and  heritages "  in  Poor  Law  Acts  .  .  .3" 

—  "  owner  and  occupier "  in  Poor  Law  Acts  .  .  30%  544 

—  "owner"  as  including  case  of  one  Railway  Company  leasing  another  line  for 

999  years  .  .  ..91$ 

—  "nearest  rdations"  inlegacy  .  .  .  5V 

—  goods  "carried  in  the  like  circumstances "  on  railway      .  .  - 

—  "  water "  in  a  Water  Company' s  Act  of  Pariiament  means  fresh  water        .  5*» 

—  "railway"  in  Poor  Law  Acts  means  whole  concern  .  .  • 

—  "railway  station "  in  Poor  Law  Acts  .  .  .547 

—  **  necessaries  "  in  cases  oi  liability  of  parent  for  child       .  .  .50 

—  "  so  as  to  fonn  a  valid  entail "  in  a  trust  deed    .  .  .  *  ^ 

—  "wharf "  in  statutory  powers  of  navigation  trustees  .  • 

—  "other  works "  in  Statute  authorizing  specific  work  .  •  5^1 

—  "access  to  a  river"  in  Statute,  how  far  a  reasonaUe  access  .  .  Sfc 
-  —      "making  one  railway  from  another  railway"  in  Statute    .  • 

~      "junction  with  a  railway "  as  used  in  Statute      .  .  .  * 

—  of "  residue "  in  trust  settlement         .  .  .  .  .  oji 

—  "  portions  for  children "  in  a  trust  settlement  by  parent     .  .  .  tti 

—  "a  younger  daughter"  in  a  faculty  to  alter  succession  of  ^tailed  estate      •  ^) 

—  "  settle  estate  upon  a  daughter  *'  in  faculty  to  alter  entail  .  . 

—  'Vwffvw^' "and  "yKJo^rAM*' distinguished  by  L.  Cramwortr  L.  C.      .  V9 

—  "share  of  estate  liferoited  "  in  a  faculty  to  two  sisters  to  dispose  of  tiw  fee  . 

—  "  share  *'  and  "  respectively  "  as  used  m  a  faculty  to  two  lifemtters  •  734 

—  "establish  an  hos[^tal  for  boys "  in  a  testament  .  757»^ 

—  "  acquiescence,'*  as  varying  written  agreement  .  .  8i9 

—  "before  breaking  ground"  in  a  railway  company's  agreement  with  a  landowner  8(7 

—  *'  heir  "  in  cases  of  succession  to  real  estate  where  legitimacy  disputed  MS 

—  **  tt^oneae  "  and  "  parvs  custumae  "  in  ancient  charters  to  a  burgh  .  .  ^ 

—  "  indemnity  for  loss  of  tolls "  in  a  Railway  Act  .  .  .  .  M 

—  "  levying  toUs  betwixt  two  points  1 2  miles  apart "  in  a  burgii  charter  .  ^ 

—  "Rent"  or  "6xed  dividend  "  in  long  lease  of  railway  does  not  imply  relatnn* 

ship  of  landlord  and  tenant  .  .  .  . 

—  "succeeding  to  an  estate,"  words  in  a  trust  settlement  giving  legacies,  means 

succeeding  to  actual  enjoyment  of  estate        .  .  .  .  W 

—  "  debt,"  how  far  a  call  under  English  winding  iip  Acts  is  .  .9^ 

—  "dispone"  in  an  irritant  clause  of  deed  of  entail  .  .  -9? 

—  "  ultra  vires  "  in  reference  to  acts  of  a  company  or  directors  .         95{b  ^ 

—  **  prede<»s8or  "  and  "descent,"  in  Succession  Duties  Act  as  between  hdis  of 

entail  .  .         .  9?> 
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^butimtt — "derived"  and  "devolution  "  in  Succession  Dnttes  Act .           .           .  976 

—  for  behoof  of,"  used  in  an  issue  as  to  law  agent  being  employed  for  client .  1059 

—  "  fast  and  loose "  in  whale  fishing  in  Arctic  regions        .  .  .1  loi 

—  survivors  "  in  legacies  to  a  class  as  to  time  or  reckoning  .  .  1113 
• —         **  vest "  and  "  share  "  in  legacies  to  class  and  survivors    .             ,  .1116 

—  "  pay  over  "  in  a  trust  to  convert  heritable  estate  and  divide  proceeds         .  1127 

—  legacy  "  to  A.  in  liferent  and  his  children  in  fee  "  .  .  .1 135 
' —        "allenarly"  in  legacy  to  A.  in  liferent             ....  1136 

—  "  acts  contrary  to  the  entail "  in  irritant  clause  of  deed  of  entail  .  -1179 

—  "  any  particulars  above  mentioned,"  include  a  particular  in  the  very  clause 

containing  those  words    .  .  .  .  .1180 

—  "  net  and  coble  fishing"  in  Sahnon  Fishery  Statutes,  and  the  test  of  that  mode  1194 

—  "  Callow  break  "  in  a  lease  as  to  waygoing  crop  .  .  .  .1 197 

—  "  value  of  cause"  in  a  Statute  as  to  advocations  ^m  Sheriff  Court          .  1231 

—  "13  months  before  expiry  of  lease  "  in  a  lease  as  to  arable  and  houses       .  1250 

—  "Protestant,"  in  Statute  regulating  marriages  in  Ireland  with  Roman  Catholics  1256 
"  support  of  poor  decayed  brethren  of  the  craft,"  in  a  will  bequeathing  charity  1290 

—  "  servitude  of  using  a  railway "  on  granter's  lands         .            .            ■  '3^5 

—  "  the  said  residue  "  in  a  codicil  which  varies  the  gifts  in  the  will  and  leaves 

cancelled  legacy  undisposed  of       .....  1321 

—  **  Poll  tax"  in  a  statute  abolishing  statute  labour  and  substitotiag  assessment  1353 

—  **  right  to  demand  relief"  in  Poor  Law  Statute  ....  1367 
- —        ^  children  "  in  trust  deed  giving  trustees  power  to  regulate  provision  1382 

—  **  debts  not  to  diminish  executry  "  in  a  disposition  to  heirs  of  entail  subject 

to  just  debts,  costs  are  not  included  in  debts  ....  1402 

—  " acts  made,'*  whether  equivalent  to  "acts  done"  in  contravention  of  entail  1406 

—  deeds  done,"  in  entail  may  include  written  instruments  made                 .  17JI 

—  deed  altering  the  succession  "  includes  disposition  to  trustees  with  power  to 

—  sell  •  .      ■     .           .                      .           .           .           .  1432 

—  "  in  (stse  she  survives,"  as  used  in  a  postnuptial  contract .                      .  1468 

—  **  wife's  conquest,"  in  an  antenuptial  contract  which  conveys  fund  to  trustees  1476 

—  "action  snbistantiated  by  sufficient  evidence,"  as  used  in  Judicature  Act, 

whether  evidence  means  extrinsic  evidence  as  contrasted  with  admissions 

or  r^erence  to  oath        .....        I53(^  1533 

—  "  decease  without  issue  of  her  body,"  in  a  will   ....  1538 

—  "  innocent  material  to  colour  whiskey,"  in  a  contract  of  sale                     .  1541 

—  money  paid  furth  of  mails  and  duties  of  lands,"  in  old  deeds  of  a  charity  .  1 563 

—  "  fishing,"  in  a  Crown  grant  of  salmon  fislung,  means  fishing  on  his  own  side 

of  river,  and  not  on  both  sides       .....  1629 

—  **  tacksman  and  titular,"  in  old  decreet  of  valuation  of  teinds      .            .  1670 

—  **  domicil,"  observations  by  L.  Westbury  as  to  the  radical  distinctions      ,  1686 

—  "  tma  cum,"  as  describing  pertinents  in  a  grant  or  charter  1702 

—  "  lands  and  estate,"  in  Entail  Act  1685,  include  pro  indiviso  right .            .  1716 

—  "to  contract  debts,"  in  prohibitory  clause  of  entail  not  confined  to  debts 

contracted  in  a  particular  way       .....  1718 

—  "conditions  and  provisions"  in  resolutive  clause  of  entail  cover  everything  1719 
"  obtainii^;  relief  firom  augmented  stipend,"  in  articles  of  roup     ,            .  1719 

—  "  ivohtbition  gainst  altering  succession,"  in  deed  of  entail  is  not  included  in 

prohibition  against  alienating        .....  1747 

—  "parochial  burden,"  in  a  Local  Railway  Act  containing  exemption  clause  1771-6 

—  "execution  of  works,"  in  Lands  Clauses  Act  as  ground  of  compensation     .  1791 

—  "  injuriously  affectii^  lands,"  in  Lands  (jlauses  Act        .            .            .  1798 

—  *(  remaining  portion  of  the  estate,"  used  in  a  feu  contract  where  all  other 

feuars  were  to  build  according  to  one  set  plan            .            .  1803 

—  "depending  process,"  as  regards  right  of  Sheriff  to  issue  process  caption  1S19 
.  —       "  shall  have  full  power  and  liberty,"  in  a  Navigation  Statute         .  1 880 

~       "order  for  delivery  of  goods,"  in  Factor's  Act  need  not  be  for  specific  goods  1891 

—  "  dead  freight,"  in  a  charter  party     .....  1904 

—  "if  no  cause  shewn  to  the  contrary,"  in  a  Bankruptcy  Statute  annulling 

preferences        .......  1917 

—  "  entailed  estate  "  means  one.fenced  with  proper  clauses,  and  the  deed  duly 

recorded           .......  1943 

"  superfluous  land,"  as  used  in  the  Lands  Clauses  Act,  as  regards  forfeiture  .  1947^ 

II.                                                                                                                  7  B  - 
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Definitions — "  300  yards  from  a  mansion  bouse,"  how  measured  in  reference  to  a  mineial 

tease  prohibiting  underground  workings  .  '1951 

—  "30  yards  from  a  garden  and  offices,"  how  measured  in  like  tease  .  .  1^ 

—  "a  manager  of  a  firm,"  and  bis  power  to  manage  business  and  bind  firm  . 

—  '*  power  to  provide  younger  children,"  in  a  deed  of  entail  is  not  a  violation  of 

prohibition  against  selling  and  burdening  .... 

—  "  provisions  of  three  years'  rent "  to  deed  of  entail  do  not  interfere  with  the 

estate  ......  .  .  19S4 

—  "  liable  for  debts  or  deeds,"  if  "iieeds"  used  in  a  marriage  contract  inchtde 

divorce  .  -  .  .  .  .  199? 

—  timcous  rejection  of  goods,"  as  being  disconform  to  sample        .  .  aoif 

—  "work  a  mine  to  pr^t,"  in  a  mineral  lease  sou^t  to  be  reduced  for 

sterility  .....  .  aoaft303i 

—  ''sterility"  in  an  agricultural  lease     ....  3031-2 

—  "  proper  mode  of  working  coal  mine,"  used  in  a  feu  contract        .  .  »37 

—  "authorizing  advance  to  master  of  ship  subject  to  insurance."  as  used  in  a 

charter  party     .....  .  . 

—  "  relieve  entailed  estate  of  debts  and  obligations,"  if  including  annuity  payaUe 

out  of  estate      .....  .  .  xt^ 

—  "direction  in  mortis  causddtcdi  to  pay  debts,"  how  it  affects  heir  and  execnUw  104S 

—  "  whom  failing,"  in  successive  destinations  to  heir  mate  of  marriage  and  dm 

heir  of  the  body  ....  .  .  aaj6 

"respectively,"  in  destination  to  heirs  male  of  their  bodies  .  . 

"provisional  order,"  in  a  Local  Tramway  Act  ....  306S 

DeleUd  words  in  holograph  testamentary  writings  may  be  looked  at  by  a  Court  construing 

the  will         .  .  .  .  .  .748 

—  in  deed  ctf  entail,  if  looked  a^  to  cnt  down  mtaii        .  .  1211 
Delivery  of  a  bill  of  exchan^^  by  drawer  to  indorsee  alleged  to  be  a  donation  must  be 

proved  .  .  .  -13^ 

—  order  for  iron,  dociunents  of  titte  pledged  for  value  by  foctw  need  not  be  fir 

specific  goods        .......  1S9S 

Demand  of  renewal  of  lease  omitted  by  tenant,  owing  to  a  Hs  pendens,  but  held  not  lost 

thereby    .  .  .  .  .  .  •  •  I34S 

Deposition  of  minister  and  vacant  stipend  claimabte  by  Widows*  Fund  .  .  967 

Derivative,  Poor  Law  settlement  of  child  is         .  .  .  .  .  23D 

Descent  in  the  Succession  Duties  Act,  meaning  of  .  .  .  •  970 

Descriptive  name  of  tirm  or  company  may  be  used  in  suing  or  being  sued        .  .  ^ 

Desertion,  wilful  by  a  husband,  punished  by  forfeiture  of  all  marriage  proviskms  .  1991 

Destination^  faculty  to  alter  in  a  deed  of  entail      .  .  .  .  •  ^ 

—  special,  under  what  circumstances  evacuated  by  a  subsequent  general  dispo- 

sition,  rules  stated  by  L.  Colonsay  .  .  .3053 

Detention  in  madhouse,  issue  as  to  wrongful,  does  not  raise  question  as  to  wrongful  treat- 
ment while  in  madhouse      ......  129? 

—  if  detention  in  madhouse  after  one  has  recovered  sanity,  is  a  good  cause  of 

action     ........  1197 

De^'olhtion,  meaning  of^  in  the  Snccessicn  Duties  Act  .  .  ■  ^ 

Dilatory  defence^  discussion  as  to  .  .  .  .  3, 4, 5 

—  L.  TRUROdefines  it  such  a  defence  upresumes,  that  the  puisnei's  suit  in 

some  other  form  and  some  other  time  may  be  good  .  .  J 

—  distinguished  from  peremptory  defence     .  .  .  ■S*9^ 
Diligence — Mora —  Cautioner — Landlord's  Sequestration  — Dama^,  Consequential  —  A 

creditor  holding  a  decree  used  a  poinding  of  his  debtor's  furniture,  and  obtained  a  war- 
rant of  sale,  but  a  sale  was  prevented  by  an  interdict  first  by  one  party  and  then  by 
another.  Ultimately  both  processes  of  interdict  were  successively  dismissed;  but, 
before  the  creditor  ejected  a  sale,  the  landlord  used  sequestration  for  rent,  which  «'as 
preferable.  The  creditor  then  brought  an  action  against  the  cautioner  in  the  first 
suspension  for  payment  of  the  expenses  of  the  second  suspension,  and  for  the  amount 
in  the  decree  on  which  the  poinding  proceeded.  In  the  special  circumstances  of  the 
case,  which  were  held  to  amount  to  mora  on  the  part  of  the  creditw  in  carrying  out  his 
diligence : 

Held  (affirming  judgment),  llie  action  was  properly  dismisseiL 

Buchanan  v.  Douglas  4)5 

—  for  recoveiy  of  documents  is  matter  of  discretion  .  .  .  .  9» 

• —  summary,  for  costs  under  order  cMT  House  of  Lords        .  .  .  .  106I 
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H^iux,  on  bill  of  exchange,  and  writ  or  oatb  of  charger  dispensed  with,  where  he  was 

law  agent  of  debtor  charged           .                          .             .             .             .  1 1 50 

reUar  of  company  seiling  goods  to  his  company            ....  394 

—  is  a  quasi  trustee  as  well  as  agent          .            •            .            .            .  399 

—  their  fraudulent  reports  binding  the  company       ....  482 

—  their  duty  as  to  correct  annual  reports     .....  487 

—  of  company  making  fraudulent  report,  is  liable  to  shareholder  who  was  deceived 

and  induced  to  Imy  shares    .  .  .  .  930, 959 

—  of  abortive  railway  not  liable  to  repay  calls  and  deposit  to  shareholders            .  959 

—  not  usually  suable  by  an  individual  shareholder     ....  963 

—  liable  to  purchaser  of  shares  for  Calse  reports  leading  to  purchase       .            .  1143 

—  company  cannot  be  sued  for  repetition  and  restitutio  in  integrum  of  shares 

bought  on  faith  of  director's  fraudulent  reports  ....  1475 

—  may  be  sued  for  deceit  in  reports  though  the  company  may  not  be  liable  as  a 

company  ........  1475 

—  whether  liable  to  shareholder  if  they  issue  reports  for  which  they  have  no  reason-  ' 

able  ground.   L.  Chelmsford,  aff. ;  L.  Cranworth,  neg.           ,            .  i486 

—  action  against  for  general  negligence  as  to  his  duties  ,  .  1489 
■tekarge,  none,  if  bank  pay  a  foiled  endorsement           .                        ,          41 1007 

—  none  by  paying  a  factor  for  a  minor  instead  of  the  curator                        .  217 

—  by  ^unger  children  to  heir  may  be  reduced  if  granted  in  ignorance  of  a  mar- 

riage contract  afterwards  discovered             ....  1829 

kra^M  vested  in  Juices  is  in  some  cases  absolute                              .           •  S55 

—  of  trustees  to  convert  heritable  into  moveable  estate         .            ,            .  1 129 

—  of  Court  in  reopening  record  .  .  .  .        1 137,  1 140 

—  of  trustees  to  cut  down  absolute  gift  to  a  liferent  in  case  of  misconduct          .  1379 

—  of  public  road  trustees  as  to  repairs     .....  1375 

—  of  public  navigation  trustees  as  to  best  mode  of  carrying  out  details  .            .  1875 

—  none  in  Lord  Ordinary  or  Sheriff  as  to  forfeiture  for  secret  preference  by  bank- 

rupt    .            .            •        .    '    .        •            •            •            •  '917 

—  none  in  Court  when  punishment  assigned,  if  no  cause  shewn  to  the  contrary  .  1918 
uciMJ70n,  right  of,  by  a  cautioner        ......  1319 

afutution.  Statute  authorizing  procedure  for,  not  duly  followed  out .  1393 
f^tu,  in  an  irritant  clause  of  deed  of  entail,  is  not  included  in  words  "  selling  or  con- 
tracting debt,  or  altering  order  of  succession"      ....  951 

i^otttion,  omnium  bonorum,  if  including  husband's  contingent  rights  after  forfeituie  of 

interest  in  marriage  contract           •            .            .            .            .  1008 

—  See  "  Conveyance,^  «  Deed,"  "  Superior  and  VassaL" 

~~      general,  how  for  evacuating  previous  special  destination,  explained  by  L. 

COLONSAY        .......  2052 

KMMIfrr,  right  of  congregations  to  hold  their  property  in  case  of  disputes                  .  984 

a  congregation  resolving  to  join  a  different  body  of  dissenters         .            .  985 

,         canons  or  rules  altered  by  the  synod  or  general  body                  .           ,  1446 

issoluHon  of  partnership  in  case  of  losses.    (See  also  ''Partner" — ''Company'^         .  186 

wimn  of  some  kinds  of  property  not  possible,  as  peerages,  castles                         .  626 

—  of  a  loch  is  competent  by  law  ......  626 

—  of  lands  by  decreet  of  division,  at  instance  of  heir  portioner,  need  not  be 

followed  by  mutual  dispositions  .  .  ,  .1711 

^wrce,  effect  of  English  divorce  of  Scotch  marriage        .  .  .  .  j 

—  Husband  and  Wife — Domicile — Foreign — Personal  Bar — Res  yudicata — Lis 
Alibi — A  domiciled  Scotsman  married  an  Kngiish  lady  in  Berkshire,  and,  in  con- 
sequence of  the  lady  having  left  his  society  and  gone  to  England,  he  instituted  a  suit 
gainst  hen  in  the  Arches  Court  of  Canterbury,  for  restitution  of  conjugal  rights.  The 
vife,  in  defence,  lodged,  as  it  is  there  termed,  a  responsive  allegation,  averring  adultery 
committed  by  him  in  Scotland,  and  praying  for  divorce  or  sepuution  a  mensd  et  toro^ 
the  highest  remedy  aflwded  in  the  circumstances  by  the  Ei^lish  Law  Courts.  The 
proceedings  resulted  in  the  judgment  prayed  for  by  the  wife. 

Held  (affirming  judgment),  That  though  the  procedure  by  the  wife  might  be  viewed 
u  substantially,  if  not  in  form,  of  the  nature  of  a  direct  suit  to  obtain  such  remedy  as 
^  Competent  to  the  English  Law  Courts,  yet  as  the  parties  were  to  be  held,  as  well 
from  the  state  of  the  record  as  from  the  principle  of  Warrender  v.  Warrender,  subject 
to  the  jurisdiction  of  the  Scotch  Courts,  she  was  not  barred  from  insisting  in  an  action 
ui  the  Court  of  Session  for  the  purpose  of  there  obtaining  the  larger  remedy  of  divorce 
A  ^'intule  matrimoniit  for  acts  of  adultery  alleged  to  be  committol  in  Scotland. 
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A  vife  vho  has  in  Scotland  obtained  a  decree  of  divorce  a  maud  tt  toro  may  afier- 
■wards  apply  for  decree  a  'tnuatlo.  .  GdU  t.  Gah  fl 

Divorce — Husband  and  Wife — Jurisdiction — Domicile — P.,  a  younger  son  of  an  EngUsh  \ 
peer,  and  bom  in  England,  married  there  Mrs.  P.  in  i845.  Being  greatly  in  debt  in  1S54, 
and  leaving  bis  wife  in  England,  where  &he  ever  since  remained,  he  vent  to  Scotland 
to  avoid  bis  creditors,  and  joined  a  friend  in  shooting  quarters  there.  In  18^8  he  took 
a  six  years'  shooting  lease  of  a  place  in  Scotland,  and  remained  there  till  1S601  From 
1854  to  1S60,  he  resided  continuously  in  Scotland,  making  a  flying  visit  occasiaaaUy  to 
England,  to  see  his  friends  and  Mrs.  P.,  with  whom  he  corresponded  all  that  time.  Id 
\%Go  he  raised,  in  the  Court  of  Session,  an  action  of  divorce  against  Mrs.  P.  n  ifae 
ground  of  her  adultery  in  England  in  1858. 

Held  (reversing  judgment).  That  P.  had  not  acfinired  a  domicile  in  Scotland,  b 
main  object  in  going  there  being  to  bide  from  his  creditors— (i^v^ii^iM^  LoRD  Kracs- 
DOWN.) 

QUBSl'ION — Even  if  P.  bad  acquired  a  domicile  in  Scotland,  whether  the  domicile  of 
Mrs.  P.  could  be  deemed  constructively  to  be  in  Scotland,  so  as  to  give  jurisdictioBta 
the  Scotch  Court— <LoRD  Kingsdown  affirmative— Lord  Westburv  negative.) 

Opinion — Where  an  English  husband,  leaving  his  wife  in  England,  goes  to  Scodaod 
and  resides  there,  but  not  so  as  to  acquire  a  Scotch  domicile,  and  even  though  hisobject 
was  not  to  institute  a  suit  of  divorce  there,  the  Scotch  Court  has  no  jurisdiction  toente^ 
tain  such  suit— /'/r  LORD  Westburv  L.  C.  Pittj,PM  ug 

—  For  adultery — Forfeiture  by  party  of  donatio  propter  nuptias — 1573,  c.  53. 

Held  (amrming  judgment),  That  on  divorce  for  adultery  the  offending  spouse  for- 
feits to  the  other  all  benefit  from  the  funds  included  in  the  marri^e  contract,  iodnding 
that  part  of  the  fund  contributed  by  such  offending  party.  Harvey  r.  Faryglur 

Docks  and  lands  held  by  Statutory  Trustees,  bow  far  assessable  to  poor  rate    .  I35]ti 
Documents  in  cause  to  be  produced  before  closing  record     .  ... 

—  interlocutor  as  to  production  of,  is  not  one  on  the  merits  . 

—  aaion  for  exhibition  of  old    .  .  .  .  .  . 

—  when  used,  and  in  custody  of  Court,  may  be  recovered  by  means  of  process 

caption  .  .  .  *        '  ^ 

—  of  tide  for  delivery  of  iron  pledged  for  advances  by  factor  for  sale  .  .  l\ 
Dog^  liability  of  owner  for  its  worrying  of  sheep,  negligence  in  keeping  dog  must  be  ; 

proved  .  .  .         .  | 

Domicile — Succession — Dead's  Part —  Wif^s  next  of  kin — Husband  and  Wift — Scotch- 
man by  birth  went  to  and  pesided  in  England,  where  he  carried  on  business,  and  mar- 
ried ;  and  after  the  lapse  of  nearly  30  years  he  returned  to  Scotland,  where  he  purchased 
a  residence,  at  which  his  wife  in  the  third  year  died  without  leaving  issue.  They  had 
kept  on  their  English  residence  also.  On  the  ground,  that  the  domicile  of  the  married 
pair  was  in  Scotland  at  the  dissolution  of  the  marriage,  a  claim  was  made  by  a  partjrai 
next  of  kin  of  the  wife,  and,  as  such,  entitled  to  a  hiuf  of  the  goods  in  communion. 

Held  (affirming  judgment),  That  the  domicile  was  in  England  at  the  disscdulioadf 
the  marriage,  there  being  no  evidence  to  rebut  the  presumption  of  an  English  domicile 
arising  from  the  retaining  of  the  English  residrace,  it  being  clear,  tl^t  he  had  an 
English  domicile  before  returning  to  Scotland.  Maxweiis.  Madm  99 

—  Afarrii^e — Legitimacy— Succession — Scotsman  in  English  sea  service. 

Held  (affirming  judgment),  That  a  native  bom  Scotsman,  who  had  left  Sc^aad  at 
the  age  of  13,  and  had  been  connected  for  thirty  years  with  the  East  Itulia  Company's 
mercantile  marine  service,  and  who,  thmafter,  on  an  average,  spent  about  seren  at 
eight  months  every  year  in  London,  and  the  remainder  in  Scotland,  had  not  lost  Us 
domicile  of  origin  ;  and  that  children  bom  to  him  in  England  of  a  mistress  whom  be 
subsequently  married  in  Scotland,  were  le|[itimate,  and  were  to  be  pr^eired  to  issae 
bom  subsequent  to  themarrUg^  in  a  question  of  succNsion  to  bis  heritage  in  Scodaid- 

AiUmanv.AibMM  91 

—  Scottish  Origin — Leaving  Jamaica  for  Scotland — Looking  out  for  an  Estate—^  the 
son  of  Scottibh  parents  who  were  domiciled  in  Jamaica,  was  bom  there.  At  the  age  of 
two  years  B.  was  sent  to  be  educated  in  Scotland,  and  remained  there  till  twenty-rw, 
when  he  returned  to  carry  on  the  business  of  a  sugar  planter  on  his  patanal  estate  in 
Tamaica.  In  1828  he  married  a  Scotch  lady  in  Jamaica.  After  making  a  fcfftun^  be 
left  Jamaica  in  1837  for  good,  arrived  in  ScQtland,and  began  to  look  out  for  an  estate  ii 
England  or  Scotland  upon  which  to  settle.  He  lived  in  hired  houses  in  ScoUaDd,  »d 
did  not  find  a  suitable  estate  till  1839,  io  Scotland,  when  he  purchased  it,  and  bad  Um 
there  ever  since. 

Held  (reversing  judgment),  That  though  he  had  intended  in  1837  to  ahindaii|»H 
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did  then  abandon  his  Junaica  domicile,  yet  he  had  not  acquired  a  new  domicile  till 
1839^  when  he  purchased  and  settled  on  his  estate  in  Scotland.  BeU  v.  Kennedy  1583 

'hmciU^DoimciU  of  Origin— Change  of  Domicile— Consul  living  abroad— Legitimation 
per  subseguens  mairitnonium—].  tuiving  a  Scotch  domicile  of  origin,  went  to  Italy,  and 
was  a  consul  there  for  thirty-nine  years,  and  during  leave  of  absence  died  in  London. 

Held  (affirming  judgment  with  variation).  That  he  had  never  lost  his  Scotch  domicile. 

].  R.  having  a  Scotch  domicile  of  origin,  in  1812  left  the  army,  married  and  settled  in 
London,  having  his  only  residence  there  till  1844,  when  he  went  and  lived  at  Boult^e 
to  avoid  his  cr^litors.  While  living  in  London,  he  was  owner  of  a  family  estate  in  Scot- 
land, and  visited  it  occasionally,  and  managed  it ;  and  on  leaving  London,  he  sold  off 
his  himiturenot  intending  to  return  to  London.  In  1853  he  returned  to  Scotland,  mar- 
ried a  second  wife,  and  lived  there  till  his  death. 

Held,  ^tfT  Lord  WESTBURV,That  J.  R.  acquired  an  English  domicile  before  1844— 
Lord  Chancellor  Hatherley  dubiiante,  and  Lord  Chelmsford  negante. 

Held  further,  by  all  their  Lordships,  That  the  English  domicile,  if  ever. acquired, 
was  abandoned  in  1 844,  and  the  Scottish  domicile  of  origin  necessarily  revived  from  that 
date. 

Held  further,  The  domicile  of  J.  R.j  (the  father  of  an  illegitimate  child,)  at  the 
Urth  of  the  latter  being  Scotch,  bis  subsequent  marriage  of  the  mother,  while  his  domi- 
cile continued  the  same,  legitimated  such  child  though  born  in  England. 

Every  person  must  have  a  domicile,  and  the  domicile  of  origin  continues  till  another 
be  acquired  animo  et  facto.  A  domicile  of  origin,  however,  never  requires  to  be  re- 
acquired in  the  same  way  as  a  foreign  domicile  is  acquired ;  on  the  contrary,  it  reverts 
or  revives  the  moment  the  acquired  domicile  ceases  or  is  abandoned. 

The  domicile  of  a  person  is  an  inference  of  law  from  the  fact  of  his  voluntarily  fixing 
his  sole  or  chief  residence  in  a  place,  coupled  with  an  unlimited  intention  of  continuing 
to  reside  ih&e—Per  Lord  Westbury.  U^y  v.  Udny  1677 

Domicile^  how  far  judicial  separation  affects  the  wife's        ....  174 

—  no  such  thing  as  colourable  residence     .....  184 

—  residence  abroad  if  only  as  a  sojourner  however  long  will  not  constitute  ,  341 

—  of  Scotsman  becoming  English  and  marrying  deceased  wife's  sister,  and  son 

succeeding  to  Scotch  heritable  estate  .....  862 

—  rule  as  to  moveable  or  personal  estate  following  the  person  .  ,  .871 

—  regulates  rule  as  to  majoriw  and  nunority  .  .  .  .871 

—  propositions  stated  by  L.  wensleydale  as  tests  ....  941 

—  if  there  be  two  residences,  the  effect  on  domicile  .  •  94-1 

—  for  municipal  purposes,  there  may  be  two  domiciles  .  ,  .  941 

—  a  residence  in  Scotland  not  required  to  retain  Scotch  domidleof  origin  999, 1006,  1588 

—  effect  of  keeping  a  residence  in  a  foreign  country   ....  999 

—  if  new  domicile  can  be  acquired  by  residence  in  hotel         .  .  1003 

—  what  occurs  after  a  marriage  when  that  is  the  critical  point  of  time,  may  throw 

light  on  intentions  before  that  time     .....  1004 

—  only  one,  for  purpose  of  disposition  of  personal  estate         .  .  .  1005 

—  of  Scotsman  30  years  in  India  sea  service,  and  heir  to  Scotch  estate   .  .  997 

—  of  child  or  minor  in  case  of  English  guardian  in  Scotland    .  .  .  1041 

—  of  married  persons  must  be  in  Scotland  to  enable  one  to  sue  there.for  divorce  .  1235 

—  of  wife  is  not  necessarily  and  construztively  the  same  as  that  of  the  husband 

when  they  are  living  separate  .....  123$ 

—  going  to  a  country,  to  avoid  one's  creditors  only,  does  not  change  domicile       .  1235 

—  there  is  no  such  thing  as  a  matrimonial  domicile  differing  from  an  ordinary 

domicile  ........  1240 

— ■  colonists  using  the  expression  "going  home,"  not  impcutant  1584 

—  looldng  out  for  an  estate,  its  effect  on     .  .  .  .  .  1585 

—  where  is  the  domicile  while  in  transit  from  one  country  to  another  iS9^i 

—  living  abroad  as  British  consul  does  not  change    ....  1677 

—  letters  and  statements  of  the  person  whose  domicile  in  question,  not  strong 

evidence  .......         938,  1682 

—  a  man  must  have  some  domicile,  and  must  have  a  single  domicile  .  .  1682 
-~  some  act  must  be  done  equivalent  to  "  settling"  in  a  country,  if  it  differs  from  the 

domicile  of  origin   .......  1683 

—  a  Scotsman  returning  finally  fro:n  a  colony  to  Scotland,  and  b«ng  drowned  in 

passage   ........  1683 

—  as  regards  nationality  and  merchant  ownership  of  ships  1683 
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Domicile^  there  is  a  difTerence  in  principle  between  an  original  and  an  acquired 

domicile  ......  1683, 1684,  i| 

—  a  Scotsman  living  32  years  In  London  in  a  house  of  his  ovn,  yet  having  no 

intention  to  remain  ....  .  . 

—  domicile  is  distinct  from  political  status  and  allegiance,  and  determines  majority, 

marriage,  succession,  and  intestacy  ..... 
Dominium  directum  and  utile.   See  "  Superior  and  Vassal." 
Dominium  plenum  in  stratum  of  coal  reserved  while  surface  granted  away 
DoHtUion  m  bill  of  exchange  indorsed  in  form  by  the  drawer  to  acceptw  is  not  to  be 
presumed  from  mere  possession  of  bill,  especially  if  acceptor  is  execotor  to  the  daw  ijM 

—  Husband  and  Wi/t — Donatio  inUr  virum  ft  uxarem — BankruM— Policy  ttf  insnma  ^ 
io  IVi/e — A.  uisured  his  life,  and  paid  the  premiums,  the  policy  oeing  taken  in  thenune 

of  his  wife,  her  heirs,  executors,  or  assies.   He  afterwards  became  buknpt 
There  was  no  antenuptial  contract,  and  the  wife  had  no  separate  estate. 

Held  (reversing  judgment),  That  the  life  policy  was  in  the  nature  of  a  pronuonfv 
the  wife,  and  being  reasonable  in  amount,  if  it  was  made  when  A.  was  solvent,  it 
belonged  to  the  wife  and  not  to  the  trustee  for  A.'s  creditors. 

Galloway  v.  Cn^  ia|7 

—  Husband  and  Wife— Postnuptial  Contract— Bankruptcy — Provision  /(n^  alimeni  ^ 
Wife — Husband  married  wife,  who  had  no  property,  there  being  no  antenuptial  con- 
tract ;  but  by  postnuptial  contract,  he  being  then  solvent,  provided  and  paid  ov^  /scoo 
to  trustees  for  her  and  her  children  as  an  alimentary  fund,  and  she  renounced  ber  l^al 
rights  in  lieu  thereof.    His  estates  were  sequestrated  two  years  afterwards. 

Held  (affirming  judgment^  That  the  provision  of  interest  to  the  wife  durii^;  the 
marriage  was  revocable  as  being  a  donatio  inter  virum  et  uxorem,  and  that  the  trustee 
in  the  sequestration  was  entitled  to  reduction  of  the  deed  to  that  extent 

Dunlop^.J^mstmt  149 

—  husband  made  deed  during  marriage,  giving  wife  conventional  provisions.  She  signed 

deed  as  Cfmsenter  but  was  not  a  party.   Husband  executed  another  deed  varying 
some  parts,  held  no  revocation  <^  first  deed,  and  wife  bound  thereby        .         .  1330 

—  after  wife's  death  her  next  of  kin  cannot  revoke  her  consent  to  donatio  inter  virum  et 

uxorem  ......  .  .  1530 

—  posmuptial  contract  assigning  wife's  legiiim  to  trustees  on  trust,  how  fax  good  against 

husband's  creditors  quoad  his  life  interest      .  .  .  .  1777 

— /rf^/fv  ff*c//f<u  is  forfeited  by  husband  on  divorce  for  his  adultery  .  .  1991 

—  meaning  of  this  expression  in  law  of  Scotland       .  .  .  1998 

Double  legacies  no  presumption  of  law,  that  a  second  legacy  impliedly  revolts  a  prior  .  izj 
Double  portions  to  daughter,  rule  as  to,  in  Scotland  .  .  .  •  7*^ 

Double  ratings  case  of  water  pipes  beneath  and  surface  above  is  not  a  case  of  .  ■3"' 
Dovecot  not  one  of  the  offices  or  a  mansion  house  included  in  that  word  as  r^ards  UDder 

ground  workings  under  mineral  lease  .  .  .  .  .  •  '95' 

Drain  connected  with  a  tanyard  and  leading  to  lower  ground,  the  property  of  the  grantcr, 

is  impliedly  conveyed  with  tanyard     ....  .  ■  mo 

Dredging  in  navigable  river  and  laying  dredgings  m  banks  .  .  •  i87S 

Drog fishing  for  whale,  rules  as  to,  among  the  Esquimaux  .  .  ,  . 

Dwelling  n&use  cannot  be  turned  by  a  tenant  into  a  beer  house  or  manufactory  without 

express  clause  in  lease .....  itM" 
—        owner  agreeing  to  let  mines  be  worked  under,  and  not  to  claim  damages  30J3 

Easement.    See  "  Servitude." 

EUction,  under  or  against  a  will,  principles  of      .  .  .  .  oH 

—      by  heir  of  entail,  to  proceed  to  charge  for  improvements  under  Rutherfurd  Art  or 

Montgomery  Act  .  .  .  .  .  •  'iff 

English  law,  to  what  extent  legitimately  used  and  applied  in  deciding  Scotch  cases 

—  Courts  and  Scotch  Courts  appointing  guardians  to  a  pupil    .  .  ■ 

—  Judges  all  went  wrong  at  first  about  the  law  as  to  provisional  committeemai 

Entail — Completing  Titles — Infejtment — Entail  by  reference — A  proprietor  executed,  in 
1815,  a  strict  entail  in  favour  of  himself  in  liferent,  and  B.  and  his  heirs  male  in  fee^ 
whom  failing,  C.  and  his  heirs  male,  whom  failmg,  D.  and  his  heirs  male,  &c  The  ' 
deed  contained  a  power  of  revocation,  and  warrants  of  inleftment  applicaJile  to  tbe 
destination.  In  1 823,  the  granter  availed  himself  of  the  reserved  power  to  execute  a 
new  deed,  whereby  he  recalled  the  dettination  in  ftivour  of  the  persons  called  befoe 
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md  after  D.  and  his  heirs,  and  executed  a  new  conve^nce  in  favour  of  himself  in  liferent, 
ind  D.  and  his  heirs  in  fee,  whom  faihng,  in  favour  of  other  substitutes  not  called  by  the 
onner  deed.  This  new  settlement  bore  to  be  subject  to  the  fetters  of  the  former  deed, 
ind  it  assigned  the  warrants  of  infeftment,  for  the  purpose  of  completing  a  title  under 
he  new  destination.  D.  took  infeftment  under  the  assigned  precept ;  and  being  advised 
hat  this  infeftment  was  invalid,  he  completed  his  title  under  the  second  deed  by 
idjudication  in  implement 

Held  (affirming  judgment) — i.  That  the  infeftment  under  the  assigned  precept  was 
neffectual.  2.  That  the  fetters  not  being  contained  in  the  deed  under  which  D.'s  title 
vas  completed,  but  described  by  reference  only,  were  ineffectual  to  prevent  a  sale. 
^  That  there  was  no  effectual  obligation  on  D.  to  make  a  valid  eataiL 

CtUhcart  V.  GammtU  193 
Uail—Prescr^tim — Registration — Entail  by  reference — Two  entails  were  executed  with 
reference  to  the  lands  of  H.— the  one  in  1704,  and  the  other  in  1730.  The  first  deed 
reserved  fiiU  powers  of  alteration  in  fovour  of  the  entailer,  who  was  also  the  maker  of 
^  second  deed.  The  second  deed  was  not  recorded  in  the  register  of  tailzies.  The 
investiture  subsequent  to  1730,  and  all  following  titles,  were  bas^  upon  the  second  deed 
exclusively,  unless  it  were  held,  that  a  clause  of  reference  which  it  contained  to  the  first 
deed  were  sufficient  to  make  that  deed  the  basis  of  the  title. 

Held  (affirming  judgment),  That  the  clause  was  insufficient  for  that  purpose  ;  that 
the  second  deed  must  be  taken  as  the  sole  basis  of  the  investiture  from  1730  downwards ; 
aui  that  the  lirst  deed  having  remained  unfeudalized  for  upwards  of  40  years,  while  the 
icoad  was  never  recorded,  the  lands  were  not  subject  to  the  fetters  of  entail. 

Inglis  V,  IngUs  241 
FttUrs — Reduction—Marriage  Contract— Statute  il  and  12  Vict.  c.  36,  §  43 — Title  to 
Sue—Aa  heir  of  entail  in  possession  under  an  entail  in  a  marriage  contract,  which 
contained  prohibitions  merely  against  gratuitous  alienation,  executed  a  strict  entaiL 
On  his  death,  the  succession  under  both  entails  havin?  opened  to  the  same  person,  he 
made  up  titUts  under  the  second  entail,  and  was  infeft,  but  thereafter  raised  a  reduction 
gf  the  entail  and  of  his  own  titles,  on  the  ground  that  the  execution  of  the  second  entail 
VIS  ir/^a  mreSf  and  the  first  could  not  be  gratuitously  defeated,  and  that  he  was  entitled 
to  bold  the  estate  free  of  all  conditions  or  fetters  save  those  contained  in  the  original 
marriage  contract. 

Held,  i.  (affirming  judgment),  That  the  pursuer  was  not  barred  from  raising  the 
action  by  reason  of  his  having  made  up  titles  under  the  entail  sought  to  be  reduced,  nor 
by  his  having  succeeded  to  the  maker  of  it  in  moveables,  as  his  residuary  legate^  under 
cenain  conditions  in  favour  of  the  widow. 

2.  It  having  been  pleaded,  that  as,  under  the  recent  Entail  Amendment  Act,  §  43, 
the  first  entail  was  invalid,  in  respect  of  defects  in  the  fetters,  the  pursuer  had  no  title 
to  reduce  the  second,  on  the  ground  that  the  second  entail  was  to  be  hdd  as  validly 
executed : 

Held  (the  action  having  been  raised  before  the  passing  of  the  Entail  Amendment 
ActX  that  that  act  had  no  retrospective  effect,  and  did  not  apply;  and,  on  the  ground 
contained  in  the  first  finding,  the  second  entail  ought  to  be  reduced. 

Urouhartv.  Urgukart  264 
'  FdUn^ReducUon^Doing  de^s— Statute  11  and  12  Vict.  c.  36^  \  43— The  prohibi- 
tions in  a  deed  tsU  entail  were  against  altering  the  order  of  succession,  against  alienation, 
contracting  debt,  and  "  any  other  act  by  which  the  taillie  maybe  hindered."  The 
irritant  cause  was  "agunst  doing  or  committing  such  deeds  or  contracting  such 
debts." 

Held  (affirming  judgment),  That  the  prohibitions  against  altering  the  succession, 
alienation,  and  sale,  were  not  validly  fenced  by  the  irritant  and  resolutive  clauses. 

Ogilvie  V.  E.  Airlie  470 
■Amendment  Act  (1848) — Process — Petition  to  Set/ — Pupil — Tutor  ad  Litem — An 
application  under  this  Act,  for  authority  to  sell  part  of  an  entailed  estate,  to  pay  off 
debt  affecting  the  fee,  was  served  on  the  three  next  substitutes,  the  first  of  whom  was 
in  pupillarity.  Fifteen  months  after  moving  the  petition  in  Court,  and  subsequent  to 
various  material  steps,  preparatory  to  fixing  the  price  of  the  lands,  a  tutor  ad  litem 
vas  appointed  to  the  pupil,  who,  after  entering  on  his  office,  judicially  stated  his 
approval. 

Held  (affirming  judgment).  That  the  delay  in  appointing  the  tutor  ad  Utem  was  not 
a  valid  objection  (taken  by  the  purchaser)  to  the  regularity  of  the  procedure. 
-  yuritdiaioH — Amendment  Ad—Justice  of  Peace— Affidavit^  Competency  of. 

Held  (affiiming  juc^ment),  "niat  an  affidavit  in  reference  to  this  Act  may  be 
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competently  taken  in  England  before  a  Scotch  Justice  of  the  Peace  resident  at  Ac  I 
time  there.  Kerr  v.  M,  Ailsa  36$ 

Eniaii—Frovisi0ns  to  Younger  Children — Clause — Construction — A  deed  of  entail,  con- 
taining a  destination  to  the  institute  and  the  heirs  male  of  his  body,  whom  failing,  to 
another  party  and  the  heirs  male  of  his  body,  whom  tailing,  to  A.  D.,  without  any  too.- 
tioD  of  heirs,  whom  failins^  to  various  other  persons,  empowered  the  heirs  of  entail,  00 
their  succeeding  to  the  eaute,  to  grant  bonds  of  jvovision  tu  their  younger  chiklren 
other  th^n  the  heir  in  the  said  lands  and  estate."  A.  D.  having  sucueded,  granted  s 
bond  of  provision,  bearing  to  be  in  tertns  of  the  entai^  in  favour  of  his  only  son  aod 
daughter,  to  the  amount  of  three  years'  free  rent 

Held  (affirming  judgment),  (i.)  That  the  son,  not  succeeding  in  any  event, ooold 
not  be  considered  as  a  younger  child  other  than  the  heir.  (3.)  That  the  daugburwis 
in  a  similar  position,  and  that  the  provisions  were  invalid,  as  under  the  entail.  (3.)  Hut 
they  could  not  competently  be  claimed,  as  under  the  Sut  5  Geo.  iv.,  c.  87. 

Dickson  V.  DicktM  373 

—  Recording — Misdescription  of  Deed — Clerical  Error — Diligence — A  deed  of  strict  entail, 
perfect  in  all  its  clauses,  was  recorded  in  the  Register  or  Tailzies  on  a  petition  and 
warrant  describing  it  as  an  entail  in  favour  of  the  entailer  and  his  heirs,  whereas  the 
institute  in  the  destination  was  not  the  entailer  himself,  but  his  eldest  son. 

Held  (affirming  judgment^  That  this  misdescription  did  not  void  the  recording  of  the 
entail,  so  as  to  leave  the  estate  open  to  the  diligence  of  creditors, — the  entail  ch^lenged 
being  actually  recorded  entire  in  its  whole  clauses. 

—  Recording— CUrieal  error—Fetters— AmendmaU  Act,  §  43— The  resolative  clause  of 
a  deed  of  entail  bore,  in  case  the  said  J.  S.  or  any  of  the  heirs  of  tailzie  shall  coatia- 
vene  the  order  herein  before  written,  or  the  conditions,  provisions,  restriction^  or 
Umitations  contained  in  this  deed  of  tailzie,  or  any  of  them — that  is,  shall  fail  or  n^ect 
to  obey  or  perform  the  said  conditions,"&c.  In  the  register  this  clause  was  transcribed 
^us : — "  that  is,  shall  fall  to  neglect,  obey,  or  perform  the  said  conditions,"  &c 

Held  (affirming  judgment) — t.  That  the  discrepancy  did  not  void  the  recording  of 
the  enuil,  so  as  to  leave  the  estate  open  to  the  diligence  of  creditors.  2.  That  the  43d 
section  of  the  Entail  Amendment  Act  of  1848  did  not  apply. 

—  Reconiing— Alteration,  Deedo/—Ths  destination  of  an  entail  was  in  favour  of  A  and 
his  heirs ;  whom  failing,  B.  and  his  heirs;  whom  failing,  M.  and  her  heirs,  fiefne 
recording  the  deed  the  entailer  executed  a  deed  of  alteration,  whereby  M.  and  her  beirs 
were  struck  out  of  the  destination.  The  entail  was  nevertheless  recorded  as  it  stood, 
and  the  deed  of  revocation  was  not  recorded.  The  estate  being  in  [tossessioD  of  an  heir 
of  the  first  branch  of  the  destination,  a  creditor  raised  a  process  of  declarator  adjudication 
as  against  an  heir  possessing  under  an  entail  not  duly  recorded. 

Held  (affirming  judgment),  That,  in  a  question  between  these  parties,  the  omissioii 
to  record  the  exclusion  of  M.  and  her  heirs  was  inmiateriaL  Norton  v.  StiHmf  509 

—  DeeUhbed— Revocation — Title  to  Sue — An  entail  was  executed  in  favour  0$  a  series  of 
hors,  excluding  the  entailer's  heir  at  law,  and  reserving  full  powers  of  alteration  and 
revocati(»i.  On  deathbed  the  entuler  executed  a  deed  revoking  the  fetters  of  strict 
entail,  but  leaving  the  deed  intact  as  a  conveyance  and  destination. 

Held  (affirming  judgment),  That  the  second  deed  did  not  give  the  entailer's  heir  at 
law  an  interest  to  ch^lcnge  the  destination  and  conveyance  excludii^  faim  from  the 
succession.  MiUer  v.  Mardt  ^iZ 

—  Trust  Deed — Direction  to  make  a  Valid  Entail — Extrinsic  Evidence — Powers  and 
Duties  0/ Trustees — In  terms  of  the  trust  settlement  of  a  proprietor  of  an  estate  held  under 
an  entail,  dated  in  1726,  his  trustees  were  directed  to  invest  the  residue  of  hismeans  in 
the  purchase  of  land,  and  to  convey  it  to  the  same  series  of  heirs,  and  under  all  the 
conditions  and  clauses  contained  in  the  entail  of  1726,  in  "  so  far  as  the  same  may  be 
applicable,  and  so  as  to  form  a  valid  and  effectual  entail,  according  to  the  law  of 
Scotland."  Afier  the  death  of  the  truster,  it  was  judicially  decided,  tlut  the  fetters  of 
the  entail  of  1726  were  ineffectual  to  prevent  sales,  and  so  fell  under  the  openticm  «f 
the  Entail  Amendment  Act  of  1848 ;  and  the  estate  was  thereafter  sold. 

Held  (affirming  judgment).  That  the  trustees  were  not  mtitled  to  eiUail  the  lands 
purchased  by  tb  em  according  to  the  terms  of  the  defective  entail,  in  which  way  the  entail 
would  be  nugatory,  but  to  do  so  in  such  a  way  as  to  form  a  valid  and  effectual  eatsil, 
according  to  the  law  of  Scotland.  The  reason  is,  that  extrinsic  evidence  as  to  the 
testator's  intention  is  not  admissible  to  explain  the  clear  language  of  the  will 

{Per  Lord  St.  Leonards  dissenting),  On  the  face  of  the  settlement,  the  mds 
being  ambiguous,  extrinsic  evidence  was  admissible  to  ez[riain  their  meaning,  aud  the 
main  object  was,  that  all  the  lands  should  go  together  in  the  same  line. 

Graham  v.  Stewart  54* 
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mAul— Marriage  Contract— Corr^letin^  TiOu—Claus^Construciion—K  father  bound 
Umself,  in  the  marriage  contract  of  his  daughter,  (in  1715,)  to  entail  lands  in  the  same 
way  as  the  rest  of  his  property.  In  the  procuratory  of  resi^ation  it  was  provided,  that 
the  heirs  should  be  subject  to  the  conditions,  restrictions,  &c.,  in  the  charter  of  tailzie, 
*•  which  are  herein  held  as  repeated  brevitatis  causd."  No  title  was  made  up  under 
the  procuratory  till  1775,  when  a  charter  was  expede  in  which  the  fetters  of  entail  were 
expressed  ad  longum.    In  a  declarator  at  the  instance  of  the  present  heir  of  entail — 

Held  (affimiingjudgment),  That  as  the  conditions  of  entail  had  not  been  inserted 
in  the  original  procuratory,  the  entail  was  defective,  and  the  lands  were,  in  conformity 
with  the  Act  11  and  12  Vict.  c.  26,  §  42,  to  be  viewed  as  being  held  in  fee  simple  j 
that  with  regard  to  the  obligations,  imposed  in  the  marriage  contract,  the  parties  to  it 
having  executed  the  procuratory  in  impleinent  of  them,  the  Court  vould  not  interfere  to 
make  that  instrument  more  effectual  than  it  had  been  left  by  them. 


■  Construction— Destination^  Power  to  Alter— Heirs  Female—  Younger  Daughter— 
deed  of  entail,  an  estate  was  settled  upon  A.,  and  the  heirs  whatsoever  of  his  Body.  The 
]Hohibition  against  altering  the  order  of  succession  contained  the  following  exception : 
— "That  it  shall  be  lawful  to  the  said  A.,  and  the  descendants  of  bis  body,  so  often  as 
their  apparent  or  presumptive  heirs  are  females,  so  far  to  alter  the  destination  of  succes- 
sion above  written,  as  to  settle  the  estate  upon  a  younger  daughter  in  preference  to  an 
dder  dat^hter,  or  to  pass  by  such  daughter  altogether."  B.,  a  descendant  of  A.'s  body, 
bong  unmarried,  executed  an  alteration  of  the  succession  in  favour  of  his  youngest 
sister,  to  the  exclusion  of  his  eldesL  The  youngest  succeeded  B.,  and  entered  into 
possession  of  the  estate,  and,  while  unmarried,  she  executed  a  deed  altering  the  succes- 
sion in  favour  of  an  immediate  elder  sister  to  the  exclusion  of  her  eldest.  She  then 
applied  for,  and  obtained  disentail  of  the  estate,  upon  intimations  to,  and  consents  by, 
her  immediate  elder  sister  and  her  children  alone,  as  next  heirs  of  entail.  In  a  reduc- 
tion of  all  these  deeds,  and  procedure  at  the  instance  of  a  son  of  the  eldest  sister,  who 
would  have  been  entitled  to  take  under  the  original  entail  had  the  destination  been  left 
undisturbed: 

Heli>  (affinnfaig  jndgmentX  That  construing  the  clause  of  exception  in  the  entail, 
the  deeds  and  procedure  under  chaOenge  were  valid  and  effectuai 

Held  further  (affirming  jud^ent),  That  the  word  daughter  did  not  solely  mean 
the  daughter  of  the  person  exercismg  the  power  of  alteration,  but  that  that  power  was 
applicable  to  the  case  where,  the  heir  in  possession  being  childless,  the  next  heirs  were 
females.  Martin  v.  Kelso 

-  Fetters — Erasure — RetiucHon — Act  1685  ;  Stat.  11  and  12  Vict.  c.  36,  §  43. 

Heij)  (affirming  judgment),  That  an  entail  with  an  irritant  clause  containing  erasures 
in  the  words  "  deeds  granted,  and  acts  done  and  committed,"  was  vitiated  m  essential 
prohibitions,  and  was  ineffectual,  in  terms  of  the  Act  1685,  and  the  heir  in  possession 
found  entitled  to  deal  with  the  estate  as  proprietor  in  fee  simple. 


-Fetters — Reduction — Alienating  —  Disponing — The  prohibitory  clause  of  a  tailzie 
declared,  "  that  it  shall  not  be  lawful  to  the  heir  male  of  my  body,  nor  to  any  other  of 
the  heirs  or  members  of  entail,  to  sell,  dispone,  wadsett,  or  impignorate  the  lands,  nor 
to  contract  debts  thereupon."  The  irritant  and  resolutive  clause  provided, "  that  if  the 
bnrs  or  members  of  entail,  shall  act  and  do  in  the  contrary  of  any  of  the  particulars 
above  spedfied,  with  respect  to  altering  the  order  cS  succession,  sellinj^  or  contracting 
debt,  iwax  all  and  every  one  of  such  dS»t%  acts,  and  deeds,  shall  be  i^  facU>  void  and 
nan?' 

HeU)  (affirming  judgment),  That  the  tailzie  was  invalid, in  respect  that  "disponing" 


-  Fet^rr—De/Ktioe  Irritant  Clause—Words  of  Reference—^  deed  of  entail  in  the  irri- 
tant clause  specified  some  specific  acts,  and  ended  with  the  words  "  or  any  acts  contrary 
to  this  entail." 

HELD  (affirming  judgment),  That  these  words  impliedly  included  the  contracting  of 
debts,  and  thereftwe  the  entail  was  not  defective. 

Another  deed  in  the  irritant  clause  ended  with  the  words  "or  in  any  one  of  the  several 
particulars  above  mentioned." 

HELD  (affirming  judgment),  That  this  impliedly  included  a  particular  left  out  in  the 
irritant  clause  itself,  and  ther^>re  the  entail  was  not  defective. 

E.  Kintore  v.  L.  Invervry 

~  Erasure — MaierialUy  of  Erased  Words  in  Deed— In  the  irritant  clause  of  a  tailzie 


Cochrane  v.  Baillie  685 


White  v.  Dempster  708 


was  not  struck  at  by  the  irritant  clause. 
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applicable  to  the  debts  or  deeds  of  the  institute,    or  of  any  of  the  said  heirs  or  substi- 
tutes of  tailzie,"  the  words  "  or  of  any  of  were  written  on  an  erastm. 

H  ELD  (reversing  judgment),  That  the  erasure  was  not  fatal  to  the  validity  of  the  deed, 
because  the  words  erased  were  not  material  to  the  meaning  of  the  clause. 

Observed,  That  the  rule  is,  that  words  written  on  an  erasure  in  an  entail  are  to  be 
held  pro  non  scripiis;  the  Court  is  not  entitled  to  presume,  for  the  purpose  of  cattiog 
down  the  entail,  that  different  words  destructive  of  the  entail  were  written  originallyon 
the  erased  space.  Gotlan  v.  GoUan  ijog 

Entaii— Fetters — Acts  and  Deeds  made — Meaning  of  word  made'  —f<n  irritant  clause  of 
an  entail  stated,  that  if  any  heir  should  contravene  the  provisions  and  limitations,  then  ail 
such  acts  and  deeds  of  contravention  are  not  only  hereby  declared  to  be  void  and  nail 
to  all  intents  and  purposes  "  sicklike  as  if  the  same  had  never  been  made,"  but  also  the 
heir  so  contravening^  &c. 

Held  (affirmii^  judgmoit),  Though  the  word  "  made  "  was  only  used,  still  it  nu^ 
be  either  treated  as  surplusage,  or  read  on  the  principle  reddendo  singula  singuUs,  as 
ap^icable  only  to  deeds  of  contravention  by  way  of  illustration  of  the  meaning ;  aad  its 
effect  was  not  to  restrict  the  previous  generality,  and  hence  the  clause  was  effectual 

Howdeu  V.  Fleewang  ^ft 

—  Defect  in  Prohibifion — Deed  of  Alienaiion — Altering  Succession — A  deed  of  entail  S 
1790  contained  a  valid  prohibition  against  altering  the  succession,  but  the  prohil»tt(m 
against  alienation  had  the  word  irredeemably  written  on  an  erasure.  In  1838,  R.  A.  0^ 
the  then  heir  of  entail  in  possession,  by  his  trust  disposition,  conveyed  all  bis  lands  to 
trustees  for  certain  purposes  with  power  to  sell. 

Held  (affirming  judgment).  That  the  trust  disposition  of  1838  was  a  deed  altering 
the  order  of  succession,  and  not  a  deed  of  alienation,  and  therefore  it  was  invalid  under 
the  prohibition  against  altering  the  succession,  and  not  affected  by  the  defect  in  the 
prohibition  a^inst  alienation. 

Alienation  is  rather  a  destruction  of  the  succession  than  an  alteration  of  the  order  of 
succession ;  and  alienation  by  an  heir  of  taillie,  who  is  not  prohibited  from  aliaiatiiig, 
must,  in  order  to  be  effectual,  be  made  by  him  while  he  is  in  possession  as  such  hnr  of 
taillie.— i'^r  Lord  Cranworth.  Lindst^  v.  Oswald  I43> 

—  Pro  indiviso  Right  Ui  Lands^Defects  in  Clauses  of  Entail— E.,  one  of  the  hdrs  por- 
tioners  of  R.,  in  1753  executed  an  entail  of  her  firo  indiviso  right  to  the  lands  v  1. 
Afterwards  the  estate  of  I.  was  divided  by  the  Sheriff  under  decree  of  division  in  1773* 
but  no  deeds  were  executed  as  between  the  owners  of  the  pro  indiviso  shares. 

Held  (affirming  judgment),  (i)  That  a  pro  indiviso  right  to  an  estate  may  be  the 
subject  of  an  entail,  at  least  where  the  estate  is  capable  of  division,  as  was  the  case 
here.  (2)  That  if  such  estate  be  divided  by  a  decree  of  division,  no  further  deeds  by 
the  other  co-owners  as  to  the  specific  parts  thereby  apportioned  need  be  executed. 

Comments  as  to  the  language  of  the  prohibitory,  irritant,  and  resolutive  clauses, 
and  the  words  "  deeds,"  "  conditions  and  provisions,"  "  restrictions  and  limitations." 

Howden  v.  Roeluid  I?" 

—  Prohibition— Irritant  and  Resolutive  Clause — Ruther^rd  Acty  §  43 — A  deed  (tf  entail 
contained  the  three  usual  prohibitions,  but  in  the  irritant  and  reswutive  clauses  then 
was  no  express  clause  covering  the  prohibition  against  alterii^  the  succession. 

H  ELD  (affirming  judgment),  That  the  deed  of  entail  was  annulled  by  the  Rntbeifard 
Act,  §  43,  for  the  Rutherfnrd  Act,  in  questions  inter  heeredes^  as  well  as  betwen 
strangrers,  annals  a  deed  of  entail  which  prohibits  altering  the  order  of  aucceKion,  if 
there  is  no  iiritant  and  resolutive  clause  applicable,  and  such  a  prohibition  was  inefifoc- 
tual  at  common  law  against  onerous  deeds  of  the  heir  in  possession. 

Semble,  The  prohibition  against  alienating  does  not  include  a  prohitution  gainst 
altering  the  order  of  succession,  which  latter  prohibition  must  be  specific. 

Hamilton  v.  D.  Hamilto*  1747 

—  Prohibitions — Power  to  grant  provisions  to  younger  children — 1 1  and  12  Vict.  c.  36^ 
§  43 — M.  made  an  entail  which  was  sufficient  in  its  prohibitions  and  clauses,  but  added, 
that,  notwithstanding  the  limitations,  it  should  be  lawful  to  the  institute  and  heirs  of 
tailzie  to  provide  their  younger  children  with  three  years'  free  rent  of  the  estate. 

Held  (affirming  judgment),  That  the  entailwasnot  defective  in  one  ofits  prohibitions 
under  11  and  12  Vict.  c.  36,  §  43,  for  the  relaxation  of  fetters  to  the  extent  erf  the  pro- 
vision to  younger  children  was  not  inconsistent  with  the  validity  of  the  probibitku 
against  contracting  debt,  &c.  Cotton  t.  Maekaine  19S4 

—  Game— Fishings — Loctility— Provision  to  Wife— Pi.  deedof  entjul  empovoed  thebdis 
in  possession  of  the  estate  "  to  provide  and  inf  their  wives,  by  way  of^locality  allenariy, 
in  competent  liferent  provisions,  the  same  not  exceeding  a  fourth  part  of  the  said  lands 
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and  estate."  A  disposition  of  locality  having  been  granted  under  the  permissive  power, 
with  a  clause  of  parts  and  pertinents : 

Held  by  the  Court  of  Session,  i.  That  it  carried  in  favour  of  the  widow  an  exclusive 
rig;ht  of  shooting,  hunting,  and  fishing  (except  salmon  fishing),  over  the  locality  lands. 
3-  That  the  value  of  these  shootings,  although  they  had  never  been  let,  was  to  be  taken 
in  computOf  in  ascertaining  whether  the  locality  exceeded  one  fourth  part  of  the  huids 
and  estate. 

On  appeal  to  the  House  of  Lords,  the  parties  having  consented  to  their  Lordships 
disposing  of  the  case  on  the  information  before  them  as  arbitrators,  in  order  to  save  the 
necessity  of  a  remit  for  further  investigation,  findings  were  pronounced  in  similar  terms 
to  those  of  the  Court  of  Session.  Menzies  v.  Mensies  1093 

%nta£l—RegistraHoH — Extcutorial  Clauses — Statute  1685,  c.  21 — Sale — X.  purchased 
lands,  and,  while  holding  them  on  a  personal  title,  executed  in  1721  a  deed  of  entail,  con- 
taining, with  power  to  revoke,  the  usual  clauses  of  an  entail,  excepting  procuratory  of 
resignation,  precept  of  sasine,  and  obligation  to  infeft.  Thereafter  be  made  his  right  ' 
10  the  lands  real,  by  titles  containing  no  reference  to  the  deed  of  1721.  He  died  leav- 
ing issue,  two  daughters,  in  a  litigation  between  whom,  it  was  determined  by  the  Court, 
in  1725,  that  the  deed  of  1721  had  not  been  revoked.  The  daughters  thereafter  made 
up  titles,  and  were  tnfeft  in  the  lands  as  heiresses  portioners  ;  and  in  1728  they 
disponed  the  lands,  in  implement  of  the  deed  of  1721,  to  the  oldest  daughter  of  the 
entailer,  as  heiress  of  entail,  and  to  the  substitute  heirs  mentioned  in  the  deed.  The 
deed  of  1728  contained  a  procuratory  of  resignation,  in  virtue  of  which  it  was  feudalized, 
and  became  part  of  the  progress  of  titles  under  which  the  lands  were  held  down  to  1 860 ; 
bat  it  was  not  renstered  in  the  Register  of  Entails.  The  deed  of  1721  was  registered. 
In  an  action  at  the  instance  of  the  heir  of  entail  in  possession  against  the  substitutes  : 

Held  (affirming  judgment).  That  it  was  not  necessary,  that  the  original  deed  of  entail, 
entering  the  register,  should  contain  executorial  clauses  making  it  capable  of  feudaliza- 
don  ;  that  the  requirements  of  the  Statute  16S5,  c.  21,  were  satisfied  by  the  deed  of 
172X  having  been  recorded ;  and  that  the  entail  of  the  lands  was  not  rendered  void  by 
the  deed  of  1728  not  having  been  recorded.  E,  Fife  v.  Duff  1174 

—  Clause  of  Devolution  on  succeeding  to  Peerage — Bankruptcy — Right  of  Succession — 
Declarator^Y .  was  heir  of  entail  of  D.  estate  under  a  deed  made  in  1847,  but  not 
recorded  in  the  Register  of  Taillies,  providing,  that  if  be  succeeded  to  a  peerage,  he 
should  be  bound  to  denude,  and  the  lands  should  thenceforth  ipso  facto  devolve  on  the 
next  heir.  F,,  on  succeeding  to  a  peerage,  did  not  denude,  but  remained  in  possession 
till  his  death,  and  was  deeply  involved  in  debt,  and  after  his  death  his  estates  were 
sequestrated.  The  trustee  claimed  to  have  the  D.  estate  transferred  to  him,  which  the 
next  heir,  who  had  been  served  heir  to  F.,  resisted. 

Held  (reversing  judgment),  That,  on  the  moment  of  F.  succeeding  to  a  peerage,  he 
ceased  to  be  tenant  in  tail,  and  became  trustee  for  the  next  heir,  though  the  deed  of 
1S47  was  not  recorded,  and  therefore  the  lands  of  D.  were  not  part  of  the  heritable 
estate  of  F.  at  the  date  of  the  sequestration. 

Question,  Whether  the  deed  of  1847  being  made  in  pursuance  of  20  Geo.  \\.  c.  50, 
and  the  estate  of  D.  being  purchased  with  tailzied  funds  arising  from  the  sale  of  lands 
held  nnder  a  clause  of  devolution,  the  heir  was  not  bound  by  the  conditions  of  the 
former  entail  of  1741  }—Per  Lords  Cranworth  and  Westbury. 

Fleemingv.  Howden  1621 

—  Reserved  Power — Heir  granting  bond  of  provision  on  deathbed — Terce — Locality — N. 
the  heir  of  entail  in  possession,  validly  granted  a  bond  of  annuity  under  the  Aberdeen 
Act  in  &vour  of  his  wife  in  i860.  In  1861  he  executed,  under  the  Rutherfurd  Act,  a 
new  entail,  with  consent  of  the  next  heirs,  and  in  his  affidavit  he  stated,  that  no  bond 
of  provision  then  existed  affecting  the  estate.  Both  entails  excluded  lerce,  and  reserved 
power  to  the  heir  to  make  provision  for  widows  by  way  of  locality  and  for  children.  On 
deathbed,  N.,  without  noticing  the  previous  bond  of  annuity,  granted  a  deed  of  locality 
to  his  wife,  and  a  bond  of  provision  to  his  younger  children.  The  heir  at  law  having 
raised  an  action  of  reduction  of  all  the  three  deeds : 

Held  (affirming  jut^^mentj,  ( i.)  That  N.  conld  not  be  deemed  to  have  executed  the 
deeds  of  locality  and  of  provision  to  children  under  a  facuhy  or  power,  and  that  the 
heir  was  entitled  to  reduce  them  ex  capite  iecti;  {2.)  That  the  bond  of  annuity  had  been 
revoked  by  the  re-entailing  of  the  estates;  (3.)  That  during  the  interval  of  re-entailing 
the  estates  the  widow's  terce  did  not  attach.  Ferguson  v.  Newton  i75£ 

—  Fetters — Institute — General  Disposition — Special  Destination  —  Extrinsic  evidence  to 
ea^lain  Will — X.  was  institute  under  a  deed  of  entail  of  the  lands  of  C,  but  the  fetters 
did  not  bind  her.   She  was  also  owner  in  fee  of  an  estate  of  P.   In  her  genoral 
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settlemeat  she  conveyed  all  her  estate,  heritable  and  moveable,  and  particulailj  tbc 
estate  of  P.,  to  G.,  but  nothing  specially  was  mentioned  as  to  the  lands  of  C 

Held  (aiiirming  judgment).  That  it  was  competent  to  shew  by  the  actings  of  X.  ia 
reference  to  the  estate  of  C.  that  she  believed  she  was  prevented  from  disposing  of  that 
estate,  «*  at  all  events  did  not  include  that  estate  in  her  geneial  settlement,  and  evideoce 
hdd  sufficient  accordingly  to  shew,  that  it  did  not  pass  by  the  settlement 

Gimdornvyn  v.  Gmto  204; 
Entail—Smcctssim—Eniail— Heirs  Male^Hnrs  vhaisoevtr  of  the  Botfy~K  totimtion 
in  an  entail  vas  to  F.  and  the  heirs  male  of  his  marriage  with     and  the  h^  mile  of 
their  bodies  respectively,  whom  failing,  to  the  heirs  whatsoever    the  bodies  tH  socb  bens 
male  respectively,  whom  failing,  to  the  heirs  female  of  the  marriage  of  F.  and  S,  etc 

HEIO  (affirming  judgment),  That  the  only  daughter  of  the  wlest  heir  raak  of  F. 
was  oititled  to  incceed  before  the  second  stm  and  beir  maJe  of  F. 

Forha  V.  Tnhm  tts6 

—  Improvements — Montgomery  Act — Rutherfurd  Act — Election — Signaiwre  ej  liafs 
Accounts  by  Executors— Form  of  Decree — B.,  while  heir  of  entail  in  possession,  expended 
moneys  in  improvements  amounting  to  j£25,oo3,  and  obtained  decrees  in  his  lifetime 
against  the  next  succeeding  heir  ;  but  whereas  in  1859  he  charged  ^£20,000^  pan  of  the 
amount,  by  bond  of  anoualrent  on  the  estate,  under  the  Rutherfurd  Act,  he  had  takes 
no  steps  to  charge  the  remaining  ;£sooo,  when  be  died  three  years  afterwards. 

As  to  another  expenditure  fen*  improvements,  amounting  to  ;£389i,  between  1861  ind 
1 862,  B.  had  not  subscribed  the  accounts  so  as  to  chaige  the  next  heir,  and  B.  died  tbra 
days  before  Martinmas  1863.  His  executtn-s  then  subscribed  theiequisiteaccoaiitsaiid 
todc  the  usual  steps  under  the  Montgomery  Act 

In  actions  of  declarator  to  ascertain  the  rij^ts  (tf  parties : 

Held  (partly  varying  judgment),  (i.)  Where  the  next  collateral  beir  has  been  duly 
called  in  tne  action  raised  by  the  heir  in  possession  far  a  decree  to  chaige  inqinmmeDts 
all  the  hdn  of  entail  are  thereby  bounds  and  the  decree  is  final;  (2.)  where  tbe  decree 
on  the  face  of  it  shews,  that  it  is  for  entail  improvements,  conform  to  the  Act  10  Geo. 
III.  c  51,  it  cannot  be  afterwards  impeached  on  the  ground,  that  the  nature  of  tbe 
improvements  is  not  set  forth  in  such  decree ;  (3.)  if  the  heir  in  possession  has,  onder 
the  Rutherfurd  Act  1 1  and  1 2  Vict  c.  36,  charged  part  of  the  sums  on  the  estate,  be  bas 
thereby  made  his  election,  and  cannot  afterwards  resort  to  the  aid  of  the  Montgomery 
Act  to  complete  his  claim  against  the  next  heir ;  but  the  sole  remedy  for  the  balance 
must  be  sought  under  the  Rutherfurd  Act;  (4.)  where  the  heir  in  possession,  in  the 
course  of  making  improvements,  has  died  before  Martinmas  without  subscrit»ng  the 
accounts  for  improvements,  his  executors  may  do  so  after  his  death,  and  recover  tbe 
amount  from  the  next  heir.  Campbell  v.  Breadalbaiu  1547 

—  Montgomery  Act — Building  Lease — Powder  Magazine — Waiving  Statutory  Conditie* 
— By  the  Statute  10  Geo.  IIL  c  51,  heirs  of  entail  may  grant  building  leases  ftr 
certain  purposes  for  99  years,  but  thue  are  to  be  void  if  a  dwelling  bouse  is  not  bait 
within  ten  years. 

Held  (aiiirming  judgment)^  That  notwithstanding  the  heir  dispenses  with  this  latter 
conditim,  the  leue  becomes  atnc^utely  void  at  the  end  of  ten  years,  if  the  dwriBog 
house  is  not  built 

Question,  Whether  a  lease  for  erecting  a  powder  magaiine  can  be  granted  byaa  bdr 
of  entail  under  the  Montgomery  Act  ?  Cetrriek  v.  M3lir  ion 

—  a  good  entail  may  be  so  inter  haeredes  only  .  ,  .  .  I9f 

—  by  reference  may  be  good  inter  haeredes         .  .  .  *  '  !S 

—  intended  heir  in  a  bhindered  deed  cannot  recover  damages         .  .         •  ^ 

—  an  heir  of  entail  who  breaks  an  invalid  entail  is  not  boimd  with  the  price  of  estate  ts 

make  a  valid  entail         .  .  .  .  .  .  •  'S" 

—  faculty  to  nominate  new  hein  when  exercised  becomes  part  of  original  deed,  and  both 

form  one  valid  entail       .  .  .  .  .  .         .  '97 

—  where  referring  deed  is  not  a  nominati<m  deed,  and  has  no  prohibitory  and  iniBBt 

clause  the  two  cannot  then  be  treated  as  one  .  .  .  .  ■ 

—  rule,  that  heir  of  egtail  free,  except  so  far  as  he  is  tied  up,  explained     L  BROUGHAM  sjo 

—  taking  away  power  of  sale  is  alteration  of  the  succession  .  .  .         •  ^ 

—  what  IS  a  new  settlement  under  deeds  .  .  -  '  ' 

—  striking  oat  fetters  under  faculty  to  alter  .  .  *  i 

—  btir  pays  succession  duty  according  to  his  relationship  to  the  maloN-  of  the  entail,  and 

not  to  the  immediately  preceding  heir  .  .  *         '  ^ 

—  rules  of  construction  of  deeds  stated  .  .  .1  i«i>-3>  "fi 

—  "  deeds  done  "  may  include  vritten  instruments  made  .         ,        .  m 
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■AztV— by  an  heir  portioner  oS  a  pre  mdiviso  share  in  lands  is  not  affected  by  subse- 


quent decreet  m  division  .......  1715 

eroct  on  an  entail  of  the  destination  arriving  at  heirs  portioners    .  .        171S1  1718 

Apportionment  Act  applies  to  rents  paid  to  heirs  of  entail  .  .  .  501 

amxntionii^  of  two  wUlows' jointures  out  of  entailed  estate  .  .  .  1212 


if  heir  dainunff  succession  is  opposed  on  ground  of  illegitimacy  but  has  long  enjoyed 

reputation  or  legitimacy,  a  judicial  factor  uriU  not  be  appointed  during  litigation      .  1242 
if  lands  disponed  to  heirs  of  entail  under  burden  of  just  debts,  and  unfounded  claims  of 
debt  are  resisted  and  costs  incurred  by  executor,  he  cannot  charge  these  costs  on  the 
estate,  but  must  pay  them  out  of  personal  estate         ....  1398 

forfeiture  of,  for  treason,  and  restoration  by  Crown  to  heir  male     .  .  .  1934 

restoration  by  Crovn  is  to  heir  male  and  hits  assigns,  and  not  by  way  of  setting  up  the 
original  destination         .......  1937 

if  maker  of  entail  bind  himself  and  heirs  to  relieve  the  entailed  land  of  all  debts  and 
obligations,  and  he  burden  the  estate  with  annuity  to  his  widow,  the  executors  will  be 
bound  to  relieve  the  estate  of  that  annuity    .....  2046 

lieir  must  alienate,  if  at  all,  while  in  possession  ....  1435 

ttry  to  arable  land  in  lease  of  farm  and  expiry,  how  fixed  ....  1250 

wmtrated  Cases  in  Jury  Acts.   See  *"  Appeal,"  and  "Jury." 

UsapaJ  Church,  property  in  churches,  and  right  of  synod  to  alter  canons      .  .  1446 

piify,  he  who  seeKs  must  do  equity,  example  of  this  maxim  .  .  .  1829 

msure  in  an  irritant  clause  of  deed  of  entail  as  to  the  words  "  deeds  granted  and  acts  done 

and  committed,"  held  material  and  fatal  ....  708 

—  in  holograph  testamentary  writings,  how  treated     ....  753 

—  in  irritant  clause  of  entail  as  to  the  words  "or  any  of"  the  heirs  of  entail,  not 

material    .  .  .  .  .  .  .  .  1209 

—  if  words  erased  can  be  looked  at,  in  order  to  cut  down  entaO  .  .1211 

—  instances  of  erasures  being  fatal  .....  1210 

—  the  word  "irredeemably"  in  prohibition  of  entail  as  to  altering  the  order  of 

succession  is  fatal    .......  1432 

WW  in  banker's  pass  book  may  be  explained  by  parole  evidence     .  .  .  903 

—  im  essentialwus  in  a  legatee  surrendering  his  rights   ....  909 

'sUMishmeni  of  ho^tal  in  a  testament  giving  a  legacy  for,  means  not  only  buildii^  but 
endowments         ........  759 

^  cetera,  importance  of  those  words,  according  to  Colee     ....  300 

'yacuatioK  of  special  destination  by  a  general  disposition   .  .  .  .  2052 

'vidence — Proof— Competency — Foreign  Witness — Gambling  Debt — Acts  of  Sederunt, 

29th  Nov.  1825;  i6th  December  i84i~Jury  Court  Act,  55  Geo.  in.  c,  42— ^i7/  0/ 
Exceptions — A  suspension  having  been  presented  of  a  charge  for  payment  of  the 
Interest  of  a  bond,  on  the  ground,  that  the  consideration  was  a  gambling  debt,  the 
Court,  after  the  preparation  of  a  record,  allowed  witnesses  residing  in  London  to  be 
examined  for  the  suspender  on  commission,  on  adjusted  interrogatories.  The  case 
vent  to  trial  on  an  issue,  and,  in  the  course  of  it,  the  suspender  proposed  to  put  in 
evidence  the  report  of  the  commission,  but  it  was  objected,  that  such  was  an  incompe- 
tent course,  unless  the  suspender  proved,  that  the  witnesses  could  not  attend  the  trial 
on  account  of  absence  abroad,  or  that  the  suspender  could  not  bring  them  to  the  trial. 
The  presiding  Judge  repelled  the  objection  ;  and,  on  a  bill  of  exceptions,  the  Court 
confinned  the  ruling.  The  bill  also  contained  an  exception,  that  the  presiding  Judge 
ought  to  have  told  the  jury,  that  the  charger  was  not  bound  to  prove  consideration,  and 
that  the  {vesumpticm  was,  that  value  was  given  unless  the  contrary  was  proved  by  the 
SQspeoder.  The  Court  also  repelled  this  exception.- 
Held  (affirming  judgment).  Both  exceptions  were  properly  disallowed. 

Sutton  v.  AinsKe  72 

—  Proof— Competency — Reduction — Fadlify — ymy  Cause — In  a  reduction,  on  the  ground 
of  facility  and  fraud,  by  the  representatives  of  a  party  deceased,  of  documents  of  debt 
granted  by  him  to  the  defender,  who  maintained  that  the  same  had  been  granted  in 
respect  of  payments  made  by  himself  for  behoof  of  the  deceased — 

Held  (affirming  judgment).  That  the  books  and  verbal  statements  of  the  deceased 
were  competent  evidence  to  shew  the  state  of  mind  of  deceased,  but  not  that  the  pay- 
ments in  question  had  truly  been  made  by  the  deceased,  and  not  by  the  defender. 
Proof— Competency— yury  Case — Defences  in  separate  action — In  a  jury  trial — 
Held  (affirming  judgment),  That  it  was  competent,  with  a  view  to  proving  that  a 
Wrty  was  a  person  of  slender  means,  to  put  in  (but  only  as  containing  representations 
vS  l^mself  as  to  his  means)  defences,  signed  by  himself,  to  an  entirely  separate  action 
of  aliment  at  the  instance  of  his  wife.  Marianski  v.  Cairns  146 
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Evidenc* — Proof— Correspondmce — IVUrus/s  cotuiruciion  of  documati^Pai^e—hX  a  ' 
jury  trial  in  a  question  as  to  the  extent  of  an  order  for  goods  given  by  the  defenders  to  the 
pursuers,  which  mainly  depended  on  the  construction  of  correspondence,  a  witness  vas 
asked  vrbat  an  employer  "would  be  entitled  to  expect"  on  receipt  of  a  particular 
letter  in  the  correspondence.  The  defenders  claimed,  that  they  wne  entitled  to  pat  the 
question,  so  as  to  prove  that  no  mercantile  usage  qualified  the  clear  terms  of  the  letter, 
seeing  that  the  pursuers  had  averred  and  founded  on  such  usage. 

Held  (affirming  judgment).  That  the  question  was  incompetent,  i.  Because  it  was 
not  so  put  as  to  relate  to  mercantile  usage,  but  really  asked  the  witness  to  construe  tlie 
writ,  which  was  the  province  of  the  Court  and  jury;  and,  2.  Because  it  was  askiog  the 
witness  to  construe  an  isolated  letter  without  shewmg  him  the  whole  correspondence 

Kirklandv.Sisbet 

—  Process — Exhibition  of  Documents — Production  not  within  power  of  IViineii—^  and 
6  Vict.  c.  69 — 22  Vict.  c.  20 — In  course  of  a  suit  in  England  to  perpetuate  testimony, 
the  pursuer  applied  to  the  Court  in  Scotland  to  order  A.  B.'5  trustees,  who  were  not 
parties  to  the  suit,  to  appear  before  the  examiner  appointed  by  the  Court  of  Chanoeiyi 
and  produce  certain  documents  in  their  possession.  The  trustees  of  A.  B.  bad  m 
power  to  get  the  documents  alluded  to,  which  were  in  a  muniment  room  of  the  late 
A.  B.,  and  the  title  to  which  was  then  questioned  by  a  third  party,  and  the  list  of 
documents  called  for  was  mainly  a  fishing  list. 

Heu)  (aflBrming  judgment),  The  Statutes  5  and  6  Vict  c.  69,  and  22  Vict- 
not  authorize  the  wder  asked  for,  as  the  parties  had  no  power  to  produce  the  documents. 

CampbeU-v.DaOmm  xja^ 

Evidautf  putting  in  documents  at  trial  for  one  purpose  and  using  tbem  for  another 

purpose                                                                   .  .  14I 

—  writ  or  oath  of  party  to  support  averment  of  hand  in  bill  (tf  exchange  .  613 

—  parole  evidence  to  explain  meaning  of  iron  scrip            .           .  .  tta 

—  on  production  of  holc^raph  testament  .                       .            .  .  73* 

—  reprobatory  proof  to  disqualify  witness             .            .            .  -  73^ 

—  by  comparison  of  handwriting  of  diilerent  documents      .            .  .741 

—  enforcing  production  of  confidential  report  by  an  engineer  <^  one  of  the 

parties  .  .  .  .      ^     .  •  111 

—  <^  payment  of  sums  into  a  bank  by  customer  may  be  by  parole,  and  is  not 

confined  to  pass  book  entries  .  .  .  .  •  9"! 

—  interlocutor  as  to  havers  and  production  of  documents  is  one  not  on  themerits, 

but  interlocutory  .  .  .  .  "  '  ^ 

—  granting  diligence  to  recover  documents  is  purely  matter  of  discretion        .  9» 

—  allowing  parole  evidence  in  support  of  suspension  of  charge  on  bill  of  exdiangc 

where  law  agent  was  charger,  and  i^reed  to  hold  client,  the  debtor,  hsnnless  iijo 

—  decree  in  absence  of  declarator  (tf  sanity  is  not  admissive  in  support  of  issue 

as  to  illegal  detention  in  a  mad  house  .  .  .  .  1393 

— •       hearsay  in  pedigree  cases  only  admitted  when  witness  had  peculiar  meaBsof 

knowing  relationship        ......  1574 

—  credit  ^iven  to  old  decreets  and  extracts  of  valuation  of  teiods        .  ■ 

—  extrinsic  when  admitted  to  explain  what  testator  meant  to  include  in  a  morUt 

causd  general  disposition   .  .  .  .  •  ^ 

—  admissions  on  record  are  not  properly  described  as  part  of  the  evidence      ■  >}35 

—  enforcing  exhibition  of  documents  for  purpose  of  .  .  9Sfc 
Examination  of  witnesses  supposed  to  have  important  documents  relating  to  an  intend^ 

litigation                      .                        .            .            .          ■  "T"* 
Excambion  of  lands  on  banks  of  a  salmon  river,  without  specifying  whether  fishings  are 

included  as  pertinents                     .            .                       .          .  19)9 
Exception,  in  a  disposition  by  superior  to  vassal  oftoi  called  a  reservation       .       19'^)  ^9^^ 

Exceptions,  Bill  of,  in  construing,  one  cannot  look  beyond  the  record  .            .          '  !ic 

—  documents  annexed  to  must  be  signed  by  Judge      .      .  .  S^t 

—  as  to  admissibility  of  one  document  applying  to  other  dociunents  .         .  'B- 

—  bill  ot,  must  be  tendered  at  the  time  .                      .           .         •  S99 

—  to  a  Judge's  ruling  at  a  jury  trial  must  be  pointed                     .         •  391 

—  costs  on  allowing  these       .            .            .            .           '         '  ft 

—  should  hit  the  bird  in  the  eye  .  .  .  "S^ 
Exchequer,  Court  of,  jurisdiction  in  revenue  proceedings,  and  review  of  inferior  Courts  .  99" 
EMtse  CJ^Cfr  arresting  person  charged  witb  ofience>and  charginghim  before  a  Justice  of 

the  Peace  .  .  .  .  .  • 
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Ixtcutor — Entail— Estate  subject  to  just  debts — Costs  of  defending  estate— Heir  and 
Executor — ^A.,  by  deed  of  entail,  disponed  land  to  F.,  and  certain  heirs  of  entail "  under 
barden  of  all  my  just  and  lawful  deUs,  due  and  addebted  at  my  death,  whidi  said  debts 
Aall  nowajrs  diminish  my  executory  or  other  funds,  propnty,  or  effects. "  Various  parties 
after  A.'s  death  made  demands  and  raised  actions  against  F.,  as  executor,  vhicn  were 
decided  by  the  Court  to  be  imfounded,  and  F.,  in  resisting  such  donands,  incurred 
expenses  amounting  to  /2791. 

HELD  {by  Lords  Cranworth  L.  C,  and  Chelmsford— (/iw^wAVw/^  Lord 
KiNGSixywN,  partly  reversing  judgment).  That  F.  was  not  entitled  to  recover  such 
expenses  against  the  estate  which  had  been  burdened  with  A.'s  debts,  because  such 
expenses  were  costs  incurred  in  the  administration  of  the  personal  estate,  and  were  not 
debts  due  by  A.  at  his  death. 

Held  further,  That  it  made  no  difference  whether  those  expenses  were  properly 
incurred  or  not,  nor  whether  for  the  benefit  of  the  estate  or  not. 

L.  Lovat  V.  Eraser  1398 
-Entail — Heir — Burden — Marriage  Contract — Annuity — Relief— M.,  in  1857  made  a 
deed  of  entail,  and  bound  himself  and  his  heirs  and  executors  to  free  and  relieve  his 
lands  (the  entailed  estate)  of  all  his  debts  and  obligations.  In  1867  he  executed 
an  antenuptial  contract  en  marri^^  providing  annuities  to  his  third  wife,  and  in 
security  bound  himself  to  infeft  her  in  the  entailed  estate,  which  was  done,  and  the  deed 
reserved  an  option  to  him  uid  his  heirs  to  get  rid  of  the  burden  by  purchasing  like 
nmuities  from  an  assurance  office.   M.  having  died : 

Held  (reversii^  judgment),  That  the  heir  of  entail  was  entitled  to  be  relieved  of  the 
annuities,  these  bemg  debts  imd  obligations  within  die  meaning  of  the  clause. 

MacktMtosh  V.  Mackintosh  2046 
iMtaitor  is  entitled  to  one  third  of  free  residue,  if  undisposed  of      .  .  .132 

—  if  lucratuSf  is  liable  for  reparation         .....  935 

—  if  discharged  by  payment  of  child's  legacy  to  the  father  .  .  987 

—  of  heir  of  entail  who  has  died  before  subscribing  accounts  of  improvements  may 

complete  signature  .  .  .  .  .  1547 

—  if  there  is  no  free  executry  the  provision  in  contract  of  marriage  must  be  paid 

by  heir  of  marriage  out  of  their  heritage  ....  1828 

Executory  trust  explained  by  L.  St.  Leonards    .    -       .  .  .  .  560 

Esxmption  of  railways  from  parochial  burdens  under  Local  Acts  repealed  by  Poor  Law 
Act        .......  .  1770-6 

^s^UUiion  ofdacuwuMts,  old  action  of,  is  superseded  by  diligence  .  .  955 

—  not  allowed  where  Uie  witness  has  no  power  over  the  documents  1704 

txpectemQfy  sale  of^  by  chiM  to  a  parent,  under  the  parent's  marriage  contract  .  .  2017 

Expettscs.   See  abo Appeal." 

—  of  litigation  caused  by  obscure  trust  or  will         ....  736 

—  under  order  of  House  of  Lords,  how  recovered  in  Court  of  Session  by  summary 

diligmce  .......  1068 

—  in  House  of  Lords  when  the  Law  Lords  differ      ....  1249 

—  in  House  of  Lords  where  appellant  succeeds  on  a  small  point  .  .  1303 

—  of  defending  entailed  estate  against  unfounded  claims  or  debt  must  be  pud  by 

executor  out  of  personal  estate  .....  1398 

—  of  point  as  to  competency  of  appeal  .....  3060 
Expiry  of  lease,  how  fixed  as  regards  house  and  arable  land  in  farms  .  .  J250 
Kxtrwsic  evi^nce  is  allowed  to  explain  what  particular  estates  were  intended  to  be 

included  in  a  general  mortis  casisd  disposition   .....  ^52 

Facility f  proof  0^  by  documents  importing  it       .  .  .  .  .  147 

Faa^  findings  cS  fact  m  into-locntors  of  inferior  Court       .  .  .738 

—  sufficient  if  Court  of  Session  interlocutor  r^r  to  Lord  Ordinary's  interlocutor  .  1044 
Faaor  for  a  curator  having  uplifted  {Wincipal  debt  due  to  curator,  the  debtor  is  not 

discharged  ........  217 

—  possessicm  of  promissory  note  of  his  principal  does  not  authorize  factor  to  uplift 

amount  of  note        .......  217 

—  law  agent  acting  as,  for  co-trustees  .....  562 

—  pledging  documents  of  title  need  not  be  fectw  for  sale  .  .  1895 

—  Sale — Delivery  Order — Transfer — Fraud  by  Factor — Factor's  Act — V.  having 
purchased  iron  from  the  Carron  Company,  which  the  Company  were  under  obligation 
to  deliver  to  him  on  demand,  on  being  infY>rmed  by  his  agent,  C.,  that  purchasers  had 
been  found,  sent  to  C  delivery  order  signed  in  these  terms :  "  Please  deliver  to  C.  as 
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per  order,"  and  addressed  to  Carron  Company.   C.  acted  fraudiilently>  having  no  par-  i 
chaser  in  view,  and  took  the  delivery  orders  and  pledged  them  for  value,  and  indorsed 
them  to  H.,  and  afterwards  stopped  payment.   V..  on  healing  of  C's  banknqxcy, 
countermanded  the  orders. 

Held  (afiirming  judgment).  That  the  case  was  within  the  Factor^  Act,  and  that  C. 
having  received  an  order  fw  the  delivery  of  goods,  H.  was  protected  as  a  mortgagee 
who  bad  advanced  money  on  such  goods. 

The  Factor's  Act  is  not  confined  to  orders  for  specific  goods,  or  to  factors  for  sak  :  aa 
a^nt  entrusted  with  the  document  of  title  to  complete  a  sale  already  made  is  etnially 
within  the  Acts.  Vidurs  v.  iiais  jSoi 

Faculty.   See  also  "  Fee  and  Liferent,"  "  Entail,"  "  Trust." 

chief  characteristics  of,  explained  by  L.  Westbury  .  .  .  vj^ 


to  provide  for  younger  children  given  to  heir  of  entail 
party  exercising,  need  not  purport  that  be  is  exercisil^ 
not  exhausted  by  a  partial  exercise 
to  survivor  cannot  be  exercised  until  he  survives 
if  joint,  and  husband  consents  to  wife  exercising  it  . 
to  alter  deed  of  entail  on  deathbed 


to  convey  the  fee  coupled  with  liferent  is  not  equivalent  to  giving  the  fee  (66 


•  37J 
376,  aoM 


SI 


57*  i3«>i  ^ 
m  case  of 


6ff 


—  distinction  between  faculty  and  property 

—  to  alter  succession  under  deed  of  entail 

—  to  settle  entailed  estate  on  a  younger  dao^ter 

—  at  what  time  faculty  to  settle  entailed  estate  on  a  younger  dan^hter 

presumptive  heurs  being  females  must  he  exercised 

—  if  faculty  to  settle  on  younger  daughter  must  be  by  mortis  catisd  deed 

—  to  settle  on  daughter  may  extend  to  sister 

—  liferent  to  each  of  two  daughters,  and  faculty  to  convey  the  fee  respectively  tifeiented 

and  failing  exercised  power,  gift  over ;  each  could  only  dispose  of  Iwr  own  fee  .  731 

—  to  two  sisters  liferenters,  each  to  dispose  of  fee  if  one  dies  without  exerdstng 

faculty,  whether  it  is  partial  intestacy    .  .  .  •  ■  73S 

—  author  of,  is  treated  as  predecessor  in  Succession  Duties  Act .  .  •  '974 

—  I^ft  to  G-  in  liferent,  and  the  ultimate  disposal  also  to  G.,  this  is  merdy  a  (acuity 

to  G.  to  dispose  of  the  capital  .....  130} 

—  when  a  faculty  distinguished  from  ^>solute  ownership  .  574, 1310^  176} 

—  deed  of  locality  made  by  heir  of  entail,  though  deed  expressly  reserves  power  to 

execute  such  deed,  is  not  made     him  gua  faculty,  but  as  fiar,  and  therdim 
reducible  for  deathbed  .  .  .  17 

—  as  distinguished        duty  in  Navigation  Statutes  .  .  .  .1 

—  exercise  of,  need  not  refer  to  the  faculty  if  there  is  intention  to  exercise  it        ■  ub 

—  exercise  in  favour  of  child  and  grandchildren  is  valid  exerdse  in  ^vour  of  child  ■  309 

—  under  marriage  contract  to  apportion  may  be  exercised  from  time  to  time  ■  v>ii 
**  Failing"  whom,  use  of  the  word  in  destinations  .  .  ,  38%  205^ 
Fallow  h-eais,  how  interfxreted  in  a  tease  as  to  way  going  crop  .  .  •  "97 
False  representatioMs.    See  "  Fraud." 

Family  eompromise,  attempt  to  disturb   .  .  .  .  .  ifii 

—  is  favoured  by  the  law         .  .  .  .  .  9" 

Fee,  in  pendente,  rule  as  to      .  .  .  .  .1143 

—  in  parents  and  survivor  under  marriage  contract  ....  wi 

Fee  and  liferent — Conveyance — Clause—Construction— Husband  and  JVi/e — Lands 
belonging  to  a  married  woman  were  settled  by  her  upon  herself  and  her  husband,  and 
the  survivor,  whom  failing,  in  favour  of  A.  and  his  heirs  whatsoever.  The  deed  reserved 
a  power  of  revocation  and  alteration  in  favour  of  the  spouses,  and  Uie  survivor.  In  a 
second  deed  they  altered  the  destination  by  callii^  the  heirs  <tf  A.'s  body,  and  ceioia 
other  heirs,  in  place  of  his  heirs  whatsoever.  The  second  deed  did  no/t  contain  1 
renewal  of  the  power  of  alteratitm,  but  confinned  the  former  deed,  except  in  so  &r  ai 
altered 

Held  (affirming  judgment)  —  1.  That  the  surnving  husband  was  absolute  Sai. 
2.  That  the  power  of  alteration  contained  in  the  first  deed  was  not  exhausted  by  its 
exercise  in  the  second.  3.  That  a  disposition  of  the  estate  by  the  surviving  husband, 
in  favour  of  himself  and  his  beirs  whatsoever,  was  within  the  powers  conferred  upon 
him  by  the  two  deeds,  and  was  therefore  not  reducible  at  the  instance  of  an  heir  called 
under  the  second  destination. 

Qu^RE, —  How  far  the  House  can  overturn  a  previous  decision  <tf  its  own— jArrLOBD 
St.  Leonards.  SceU  v.  Maxwell 
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ittrnd  Liferent — Succession — Substiiutunt — Testament — A  testatrix  gave  the  whole  residue 
of  her  property^  heritable  and  moveable,  to  A,  her  heirs  and  assignees,  and  appointed 
her  to  be  her  sole  residuary  legatee.  By  a  subsequent  codicil,  written  with  her  own 
hand,  the  testatrix  declared  her  will  as  follows  : — "  As  there  is  now  no  prospect  of  my 
dear  cousin  A.  having  a  child,  I  dispone  and  bequeath  as  her  successor  my  grandniece 
B.  to  succeed  the  said  A.  in  all  my  landed  property,  plate,  furniture,  &c.,  always  to  be 
understood  with  the  burden  of  all  my  annuities,  levies,  and  debts." 

Held  (afiSnniiw  radgmentX  That  A' s  right  was  not  thereby  reduced  to  a  liferent,  but 
diat  she  remainra  fiar,  B.'s  right  being  merely  a  substitution  in  the  event  of  A.'s  death 
without  issue.  O'Reilly  v.  Sempill  532 

—  Trust — Settlement — Liferent  coupled  with  Faculty — Reduction — Deathbed 

Held  (affirming  judgment).  In  reference  to  the  terms  of  a  trust  settlement,  that  a 
right  of  liferent  in  the  residue  was  conferred  by  the  truster  on  his  daughter,  and  not  one 
of  fee,  but  with  power  to  her  to  convey  the  fee  of  the  residue  ;  and  that  a  mortis  causd 
deed  by  the  daughter,  in  exercise  of  the  power,  was  not  reducible  on  the  ground  of 
deathbed. 

Gift  of  a  liferent  to  A.,  and  on  the  death  of  A.,  the  fee  to  the  children  of  A.,  and  if  no 
children,  then  power  to  A  to  dispose  of  the  fee  absolutely,  and  failing  exercise  of  this 
power  then  the  fee  to  third  persons  named,  are  not  equivalent  to  giving  the  fee  to  A. 

Morris  v.  Tennant  566 

—  Trust  Deed— Clause — Vesting  —Residue — A  testator  directed  his  trustees  "  to  pay  to 
each  of  his  nieco,  Mary,  Isabel,  Jean,  and  Ann,  £1000  sterling,  payable  die  interest 
thereof  to  each  in  liferent,  and  the  i»incipal  to  their  issue  in  fee,  payable  in  the  same 
terms,  and  under  the  qualifications,  limitations,  and  conditions  specified  in  any  former 
deeds  in  their  htvour."   One  of  the  nieces  having  died  intestate  and  without  issue, 

Held  (afiSrming  judgment),  That  she  had  only  a  liferent  of  the  j^iooo,  and  that  that 
iom  feU,  as  part  of  the  gener^  trust  funds,  to  the  residuary  legatee. 

Paterson  v.  Wilson  894 

—  Trust  Settlement — Le^cy — Clause — Construction — Vesting — A  testator,  by  his 
settlement,  directed  his  trustees  to  pay  a  sum  of  money  to  B.  "  in  liferent,  and  to  his 
children  equally  among  them  in  fee."  Four  children  of  B.  were  alive  at  the  testator's 
death  'f  and  one,  who  was  then  in  uterv,  was  bom  a  few  days  after  his  death,  and  another 
»as  born  subsequently. 

Held  (afBnnmg  judgment),  That  B.  was  entitled  to  the  fee  of  the  bequest. 

RalsUinv.  Hamilton  1135 

W/ow  «iwA»K»  and  servants,  their  mutual  negligence       .  .  785,1597 

made  by  Statutory  Trustees,  does  not  necessarily  cut  off  a  public  road  .  .  239 

—  betweoi  fields  of  dififerent  owners  may  by  agreement  be  treated  as  a  march  Usdcr  1371 
W.  See  also  "  Ground  Annual,"  "  Superior  and  Vassal,"  "  Minerals." 

—  personal  obligation  of  vassal  to  pay  ground  annual  is  not  discharged  by  transferring 

to  a  purchaser  .......  222 

—  disponee  of  feu  subject  to  ground  annual  does  not  become  vassal,  if  disposition  is 

subject  to  back  bond,  and  a  mere  security  .....  245 

—  obligation  of  superior  to  relieve  vassal  against  augmentations  of  stipend  transmits 

to  singular  successors  of  vassal  .....  1168, 1719 
~-  obligation  to  relieve  against  augmentation  of  stipend  binds  future  superiors  alone, 

but  not  heirs  of  the  grantor         ......  1719 

—  vassal  binding  himself  to  maintain  building  is  bound  to  rebuild  if  building  destroyed 

by  fire  ........  420 

—  vassal  binding  himself  and  heirs  and  successors  is  bound  for  ever  to  pay  the  feu  duty 

after  the  ahenation  of  the  feu       .  428, 467 

~  charter  omitting  all  mention  of  pasturage  being  held  as  pertinent  to  lease,  the  same  as 

before  feu  right  granted  ......  1741 

~  Contract  for  building,  and  ail  future  vassals  to  be  made  to  build  according  to  one 

general  plan   ........  180S 

*-  coiuolidation  of,  with  dominium  directnm  not  a  merger  .  .  284S 

subject  to  a  reservation  of  the  mines,  the  superior  can  use  the  mine  for  under^iound 

passage  to  other  mines  ......  1964 

~~  feuar  expressly  taking  on  himself  the  risk  to  house  fi-om  damage  caused  by  the  superior 

^     working  the  mines  beneath         ......  2035 

tftdal investiture  not  necessary  for  deed  of  entail  to  be  vahdly  roistered       .  •  II75 

^e,  obligation  of  vassal  to  rebuild  in  case  of  accidental     ....  420 

''"««<f..  See  also  "  Sahnon  Fishing." 
'~~    in  a  lake,  and  rights  of  sevend  riparian  owners      .  .  .         624,  16S8 
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Fishing  round  the  sea  coast  for  salmon  belongs  to  Crown  .... 

—  right  to  white  fishings  in  sea  ...... 

—  on  locality  lands,  part  of  entailed  estate,  belongs  to      widow  holding  the  locality, 

and  though  unlet  may  be  valued  for  certain  purposes  as  betnen  widovand  heir 
of  entail   .  .  .  .  .  .  .  .  ng] 

—  for  whales,  and  rules  of  fast  and  loose  .  .  iioi 

—  for  salmon  on  the  Bermoney  system  with  net  attached  to  stake  fixed  in  river    .  ii^ 

—  thou^  omitted  in  a  charter  in  the  dispositive  clause  yet  allowed  to  be  suj^ed 

from  the  tenendas  clause      ......  141^ 

—  not  incfaided  in  word "  pertinents "         .  .  .  .  . 

—  general  rules  as  to  this  ri^t  stated  by  L.  Colonsat  .  .        .  149^ 

—  owner  of,  on  one  side  of  river,  can  challenge  title  of  c^praite  owner    .        .  tni 

—  Crown  grant  of  fishing  in  title  of  riparian  means  fishing  on  his  side  of  river     .  i6m 

—  in  a  loch  as  a  pertinent  of  the  riparian  property     .  .  .         .  168S 

—  for  trout  in  streams  of  a  farm  presumed  to  belong  to  landlord  .         .  itt} 
Fixed  machimry  for  fishing  salmon,  how  far  illegal            .             .  .  .  iir 
Forbes,  his  authority  as  a  text  writer  on  Scotch  law         .            .            .  ,  t 
Foreign  divorce,  effect  in  estopping  remedy  in  Scotland      ,            .            .         .  t 

—  guardian,  status  of,  not  recognized  in  our  Courts    .  .  .  .  lo^ 

—  yet  not  entirely  ignored     our  Courts     ...  .  .  lOfa 

—  law,  rules  as  to  ren^izm^^  where  not  in  conflict  with  mwality  of  country  id 

recognizing  it         .  .  .  .  .  .  .  865 

—  legatee,  if  according  to  will,  legacy  is  payable  to  the  leg£Uee*shtirs,5uch  heirsare 

pointed  out  by  the /^.rJE>fV     .  .  .  .  ,  \yp 

—  residena.   See  Domicae." 

—  witness  residing  abroad  permanently,  evidmce  of,  by  commission,  may  be  given  in 

without  first  proving  tnat  vimesi  cannot  attend  .  .         .  74 

Foreigners,  liability  of,  to  be  sued  in  Scotland  after  goods  belonging  to  the  foreigner  hare 

been  arrested  jurisdictionis  fundanda  causA     ,  .  .  '717' 

—  who  hold  heriuble  property  in  Scotland  are  subject  to  Scotch  jurisdiction  .  73i| 
Foreman  of  jury,  declaring  verdict  in  open  Court  .  .  ,  fifl 

—  is  a  fellow  workman  with  those  working  under  him  .  .  .  i6i9j 
Forfeiture  of  debt  by  a  creditor  accepting  secret  preference  firom  a  bankrupt  -          .  1917 

—  of  entailed  estate  for  treason,  and  restoraticm  of  estate      .  .  .  \^ 

—  of  sup^uous  lands  by  Railway  Co.  after  ten  years  if  unsold  .  .  1946' 

—  of  provisions  in  marriage  contract,  including  what  he  contributed,  by  a  hosbai^ 

divorced  for  adultery         ......  1991  < 

Forisfamiliation  of  child  as  regards  Poor  Law  setdement    .  .  .  •   SJ] ' 

Forgery.   See  "  Letter  of  Credit,"  "  Bank,"  "  Deed." 

—  of  an  indorsation  to  letter  of  credit  and  payment  obtained  thereby  .  411, 10C9 
Fowling  in  a  loch  as  a  pertinent  of  the  riparian  ownership  .  .  .        624,  i6» 

Fraud^Partnership—^  Undue  Influence — Reduction  of  Dem—Q^  a  partner  with  his  brother 
C.  in  a  business  which  the  father  gave  them,  and  m  which  he  retained  a  large  intense 
became  involved  in  debt,  whereupon  the  father  made  an  agreement  with  the  soos, 
freeing  to  pay  G.'s  debts,  and  G.  to  cease  to  be  a  partner  on  receiving  certain  smn^ 
but  a  power  bemg  reserved  to  the  father  to  rrolace  G.  in  the  business  after  two  year& 
G.  was  never  repbced  in  the  business,  and  afterwards  raised  an  action  to  reduce  Ae 
agreement  on  the  ground  of  inadequacy  of  considemtion  and  fraudulott  rqiresentations. 
Held  (affirming  judgment),  Tnat  no  sufficient  facts  were  proved  to  warrant  die 
,  reduction  of  the  agreement 

Sehble,  When  a  deed  is  sought  to  be  reduced  for  inadequacy  of  consideration,  ibe 
inadequacy  must  be  such  as  to  involve  the  conclusion,  that  the  party  either  did  nc^ 
understand  what  he  was  about,  or  was  the  victim  <A  some  imposition. 

Tennent  v.  Temunt  I73J 
—  Reduction — Error — yury  Cause — Issue — At  a  meeting  of  friaids  after  the  death  of  a 
party,  the  heir  at  law  signed  a  minute  prepared  by  the  agent  for  the  executor,  agreeing 
to  hold  a  sum  of  ^1600,  part  of  the  succession,  to  be  moveable.  He  afterwards 
Inrought  an  action  to  reduce  the  agreement,  on  the  ground  of  misrepresentadoo  and 
essential  error.  Form  of  issues  adjusted  to  try  the  <^uestion.  A  defence  that  the  son 
of  money  was  moveable,  and  that  the  conversion  of  it  mto  an  heritable  fcnn  wjh  not  Ac 
act  of  the  deceased,  in  respect  that  he  was  at  the  time  insane,  and  incapaUe  of  managing 
bis  affairs. 

Held  (affirming  judgment)^  Not  to  be  pleadable  ope  exa^iomist  as  that  question  was 
premature  at  such  a  stage. 
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OptHiOH— That  the  jus  crediti'miht  sumvas  heritage;  Pgr  Lord  Cranworth  and 

Lord  Chelmsford.                                                   Jehnsten  v.  Joluiston  909 

)nmd  in  a  judgment  of  the  House  of  Lords        .....  337 

—  in  an  arbitrator  and  remedy        ......  439 

—  maxim  dolus  dans  locum  contractui           .....  487 

—  in  owner  employing  an  innocent  agent  to  sell          ....  494 

—  in  directors  of  company  mismanaging  affairs           ....  959 

—  in  alleging  that  Y.'s  patent  included  the  right  to  extract  oil  from  Cs  coal,  and  so 

depreciating  the  coal  in  the  market,  gives  a  right  of  action               .            .  1502 

—  in  manager  of  company  concealing  prc^t  of  shares,  and  these  being  sold  in  ignorance 

of  profits                 .......  1616 

—  unless  fraud  or  incapacity  to  understand  what  he  was  about^  a  deed  wiU  not  be 

reduced  for  mere  inadequacy  of  consideration       ....  1735 

—  in  a  Umited  company  from  the  first,  in  fidsely  representing  that  their  shares  were 

partly  paid  up  .  .  .  .  .  .  .1811 

—  in  contract  of  company  fiidsely  stating  a  bet,  is  lunding  on  company     .           .  1814 

—  cannot  be  set  up  by  shardiolder  against  paying  his  share  as  contributory,  where  the 

fiaud  was  in  inducing  him  to  become  shareholder  .  .1815 

—  secrM  and  collusive  preF^^ce  by  bankrupt,  in  ignorance  of  law          .           .  1916 

—  issues  as  to,  in  respect  of  several  documents  ....  146 
•—  obscurity  of  verdict  as  to,  amended           .....  416 

—  in  Courts  of  Equity  must  be.  pleaded  in  detail          ....  491 

—  by  non-communication  of  material  fact  in  making  contract      .            .            .  878 

—  by  director  of  company  in  making  reports  to  public               .            .            .  930 

—  by  manager  and  secretary  in  contributing  to  false  reports  being  issued  by  directors  1149 

—  arbitrator  has  power  to  decide  claims  founded  on     .            .           -.            .  1160 

—  action  for,  does  not  lie,  because  directors  of  a  bank  make  in  their  reports  statements 

which  they  have  no  reasonable  ground  to  believe  true         .            .            .  1476 

—  sale  of  shares  procured  by  fraud  of  company's  agents,  is  not  void  but  only  voidable  1476 

—  in  acrent  pledging  delivery  orders  for  iron  ....  1891 
^mstone^  Tease  of,  and  its  reduction  on  ground  of  sterility  ....  2024 
'rngM  of  ship,  iiiien  owner  has  aband(med  ship              .                       .  .311 

—  loss  or  freight  has  two  meanings                       .           .           .           .  212 

—  dead,  mav  be  a  good  claim,  and  lien  for  may  be  stipulated  in  charter  party       .  1904 
if  prepaid  whether  recovoable  back  on  loss  of  ship            .  2044-5 

off  meaning  of  words  in  old  mortification  of  charitable  fonds  .           .           .  1563 

'ytnAUng  de6tj  if  bond  be  given  fi>r  it,  a  good  conuderation  will  be  presumed  till  die 

contrary  is  proved  .  .  .  .  ,  •75 

'•nu  on  an  entailed  estate  out  of  which  locality  to  widow  has  been  provided,  belongs  to 

widow  on  the  locality  lands       ......  1093 

—  though  game  on  locality  lands,  part  of  entailed  estate,  has  not  been  let,  yet  it  is  to 

be  valued  for  some  purposes                 .....  1093 

W,  person  arrested  for  crime  need  not  be  detained  in     .                                    .  995 
wdm,  prohibiting  underground  workings  under,  as  described  in  mineral  lease,  how 

measured              .......  195 1 

,~     does  not  include  orchard  surrounding  garden  wall  .            .            .            .  1954 

■fural  dispoHHom^  how  &r  evacuating  prenous  special  destination,  eiqdained  by  L. 

COLONSAY              .......  2052 

and  manse  not  assessable  to  poorrate  .  .111 

"twiMMM/  property,  how  &r  assessable  to  the  poor         ....  1353 

,  —        does  not  include  University  buildings            ....  16^ 
See  also  '*  Conveyance,"  "  Supierior  and  Vassal** 

—  rule,  as  to  a  person  not  derogatmg  from  his  own  ....  636 
~~  by  owner  of  railway  which  is  on  his  own  land,  of  use  of  it  to  a  vassal,  is  not  an 

exclusive  use,  but  merely  a  servitude  to  vassal      ....  1314 
^nd  Anmtal— Feudal— Burgage — Persmat  Obligatim — LtabilHy  of  purchaser. 

Held  (reversing  judgment),  That  a  personal  obli^tion  by  S.  to  pay  a  ground  annual 
did  not  transmit  against  A.,  a  purchaser  of  the  subjects,  to  the  effect  of  extinguishing 
the  obligation  as  against  S.  the  original  acquirer  and  obligant,  although  no  infeftment  had 
foUowed  either  upon  the  original  contract  or  the  purchase,  and  although  the  personal 
<>bl>^tion  of  S.  was  fortified  by  a  clause,  whereby  certain  parties  bound  themselves  as 
cstttioners  for  him,  his  "  heirs,  executors,  and  successors,"  aye  and  until  property  of  a 

CBtain  value  should  be  built  upon  the  ground.                             Millar  v.  Small  222 

7  D  2 
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Creund  Annual — Real  Burden — Absolute  Disposition  and  Back  Bond — in  Security  I 
— Burgage — G.,the  proprietor  of  burgage  subjects  in  Dundee,  ctMiveyed  them  to  D.  for 
payment  of  a  ground  annual,  with  power  to  him,  his  heirs  and  assignees,  to  redeem,— bnt,  I 
till  redemption,  it  was  to  enter  all  subsequent  titles,  and  form  a  real  burden.  D.  completed 
his  titles,  and  conveyed  the  subjects,  under  the  same  conditions  and  prestations  as  he 
himself  had  acquired  them,  by  ex  facie  absolute  disposition,  to  the  Royal  Bank,  vbo  ! 
vere  at  that  time  creditors  for  advances.   The  bank,  on  receipt  of  the  conveyance, 
entered  into  possession,  and  completed  their  titles  as  he  had  done,  delivering  at  die 
same  time  a  back  bond,  obliging  themselves  to  reconvey  to  D.  on  payment  of  advance^ 
but  declaring,  that,  on  non-payment,  the  subjects  should  vest  al^luiely  in  them.  G. 
having  brought  an  action  to  have  it  found,  that,  till  redemption,  the  bank  as  vassals 
feudally  vest  and  seised,  and  in  possession,  were  bound  to  pay  the  real  biiidcB,die 
bank  denied  liability. 

Held  (reversing  judgment),  Tliat  the  conveyance  in  their  favour  did  not  constitute 
them  vassals  or  proprietors  of  the  subjects,  in  the  true  sense  oS  the  term,  but  sioqil? 
heritable  creditors  holding  possession  m  security  of  advances. 

Beyai  Bank  v.  Gtrdfrn  iil 

 explained  by  Lord  Wood  .  .  .  .  .  . 

Guardian  and  Ward— Jurisdiction — Court  of  Session— English  Court  of  Ckanctry— 
Tutor  at  Law — Pupil — A.  and  B.  having  been  appointed  guardians  in  England  to  (tbe 
Marquis  of  Bute)  a  pupil,  by  the  Court  of  Chancery,  one  of  them,  A.,  alleging^  that  his 
co-guardian,  B.,  had  clandestinely  carried  off  the  pupil  to  Scotland,  appUed  to  the 
Court  of  Session  to  compel  B.,  in  pursuance  of  orders  of  the  Vice  Chancdlor,  to  gire 
up  the  person  of  the  pupil  to  him  in  England — the  domicile  of  the  pupil  and  other 
particulars  being  made  matter  ot  question  between  the  parties.  The  Scotch  tutor  tt 
law  of  the  pupil  having  appeared  on  service  of  A.'s  application,  he  objected  to  thepii{Nl 
being  transferred  to  England  and  made  a  ward  of  Chancery. 

Held  (reversing  judgment),  That  the  Court  of  Session  ought  to  have  given  directions 
to  obtemper  and  carry  out  the  order  of  the  Vice  Chancellor. 

In  matters  of  guardianship  of  children  the  benefit  of  tbe  child  is  the  mfun  point  to  be 
kept  in  view. 

Where  the  Courts  of  England  as  well  as  Scotland  have  each  jmisdiciion  in  regulattnf 
the  guardianship  of  a  child,  the  orders  of  the  Court  first  exercising  jurisdlctira  should 
be  followed  and  assisted  by  tbe  other  Court.  Stuart  v.  Mmn 

Habit  and  repute  may  warrant  a  presumption  of  legal  marriage,  though  the  cohabitatioo 
began  in  adultery  and  so  continued  for  four  years,  if  the  parties  continued  to  lin 
together  thereafter  .  ,  .  .  ifl 

Half  blood  relations  included  in  legacy  to  nearest  relations  .  .  .  .  W 

Handwriting  of  document,  proof  by  comparatio  literarum  .  .  .  .  TV 

Harbour— Free  Port — Regalia — Negative  Prescription—Statute— Clause— CondnuOsii 
— Tbe  Dundee  Harbour  Trustees  acquired  under  Statute  from  tbe  town  of  Dande^ 
their  right  of  free  port,  constituted  by  ancient  chaners,  which  set  out  the  limits  u 
including  several  miles  on  each  side  of  a  wide  estuary-,  but  the  Statutes  sp<^  only  of 
"the  harbour  of  Dundee  and  the  precincts  thereof/  not  stating  the  precise  limits.  Tbe 
trustees  raised  an  action  of  declarator,  concluding  to  have  the  sole  and  exclusive  right 
of  levying  dues  at  Ferry-pbrt-on-Craig,  a  harbour  on  the  o(^x»ite  of  die  firth,  which 
belonged  to  the  defender  Dougall,  and  was  within  the  limits  of  the  old  chuteiL 
Dougall  shewed  no  grant  of  "free  port,"  but  of  "  portus  "  only,  but  alleged  and  proved, 
that  vessels  had  from  time  immemorial  loaded  and  unloaded  at  Ferry-pmt-oo-Oaift 
without  paying  dues  to  the  Dundee  Harbour  Trustees. 

Held  (affinning  judgment),  That  this  was  a  good  defence  to  the  action,  and  that  the 
Statute  transferring  the  hartxnir  did  not  take  away  any  existing  exemption. 

Dundee  Harbour  Trs.  v.  Deu^  M 

—  A  Statute  authorizing  harbour  dues  does  not  impliedly  extinguish  existing  eiempu<as 
within  the  limits  .  .  .  .  .  .  •  " 

—  how  far  harbours  and  property  held  by  StattUory  Trustees  under  specific  trust  as  to 
income  are  exempt  from  poor  rate      .  .  .  .  ..133 

Hearsay  evidence  in  pedigree  is  only  admissible  where  witness  had  peculiar  means  d 
knowing  relationship  .  .  .  .  .         .  'i?^ 

Hedge  and  ditch  between  fields  of  different  owners,  when  treated  as  a  march  fence  •  '37' 
Heir,  apparent,  who  has  not  made  up  titles  or  entered  into  possession,  is  not  Uable  to 

succession  duties       .  .  ,  ,  .  .  .  I'M 

—  in  entail  may  forfeit  the  estate  far  treason    .  .  ,  .         ,  i9(3 
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Ts  competing  (or  succession  to  entailed  estate,  and  one  alleged  to  be  illegitimate,  though 

mg  enjoying  reputation  of  legitimacy  .....  1242 

nr  maU  of  the  marriage  is  bound  to  pay  in  full  the  provision  for  younger  children  out  of 

the  heritable  estate  if  there  is  no  free  executry  ....  1828 
—      of  marriage  and  heirs  of  the  body,  whom  failing  heirs  whatsoever,  rule  as  to  2058 
£r  ofgHtail  pays  succession  duty  according  to  relationship  to  maker  of  entail  and  not  to 

heir  immediately  preceding        .....  970 

—  is  bound  by  a  prior,  when  the  next  collateral  heir  is  made  party  to  a  decree 

for  charging  improvements  on  the  estate    ....  154.7 

—  electing  to  proceed  for  improvements  under  the  Rutherfurd  Act  or  the 

Montgomery  Act         ......  1547 

—  relief  of  burdens  made  payable  out  of  estate  by  executor  of  entailer  .  2046 
irsportioners  in  entail,  faculty  to  alter  destination  in  case  of         .  696 

—  one  of,  may  competently  entail  her  pro  indiviso  right  .1711 

—  '         in  case  of  a  decreet  of  division  of  the  lands^  no  mutual  dispositions  need 

be  executed,  unless  the  subjects  are  indivisible    .  .  .  1711 

—  when  destination  of  entail  arrives  at,  reason  of  entail  coming  to  an 

end  ......        1715,  1717 

't^t^  the  bodjff  disposition  to  A.  and  his  heirs,  and  if  A.  die  intestate  without  heirs  of  the 
body  and  without  having  disposed  of  the  estate,  then  to  go  to  M. ;  this 
is  not  equivalent  to  a  disposition  to  A.  and  the  heirs  of  his  body       .  1647 

—  disposition  to  heirs  male  of  marriage,  and  then  heirs  of  the  body,  whom 

failing  heirs  whatsoever,  lets  in  daughter  cS  first  heir  nule  before 
brother  of  such  heir  male        .....  2056 

'mrs  and  a^figtts,  disposition  to,  and  then  substitutions  added,  explained  by  L.WESTBURr 

and  COLUNSAY      .......        1648,  165 1 

'«>  and  executor,  rules  as  to  relief  between,  as  to  debts  of  ancestor,  stated  by  L.  Colonsav  2048 
'aerediias  Jacens^  apparent  heir  of  entail  may  be  forfeited  to  Crown  for  treason  .  1944 

^tritadle  Mtd  Moveable — Conversion — Settlement— Construction — Trust  Settlement  —  A 
testator  1^  trust  deed  directed,  that  no  part  of  his  heritable  property  should  be  sold  till 
his  eldest  grandchild,  if  any,  should  attam2i,or,if  none,  then  till  19  years  after  the  date 
vi  the  deed ;  and  then  the  trustees  were  to  convev  all  the  property  to  the  children  in 
certain  proportions.  The  trustees,  having  declinea  to  accept  the  trust,  all  the  children 
by  deed  agreed  that  part  of  the  heritable  property  should  be  sold  at  once,  which  was 
done  to  pay  debts,  and  the  rest  held  in  trust  for  19  years,  and  then  divided. 

Held  (partly  affirming  judgment).  That  the  deed  of  agreement  operated  at  once  as 
a  conversKHi  of  the  heritable  into  moveable  estate,  except  as  to  the  portion  to  be  held 
in  trust,  and  the  rents  of  this  portion  were  heritable  till  a  sale  actually  took  place. 

Ferrie  v.  Ferrie  165 
—  A  direction  after  paying  debts  and  l^scies  to  invest  residue  m  land  is  a  conversion 

a  morte  testatorts  .......  103 

 Trust — Succession — Vesting — Clause  —  Conversion  —  A  trust  deed  conveyed  the 

truster's  whole  properly,  real  and  personal,  to  trustees,  and  it  directed  them  to  "  pay 
over  the  residue  or  price  thereof  to  a  brother  and  sister  equally,  who  both  survived  the 
testator,  with  power  if  necessary  to  convert  the  same  into  money. 

Held  (reversing  judgment^  That  as  the  trustees  were  not  bound  to  sell,  the  jus 
enditi  of  the  brother  in  the  heritable  estate  was  heritable,  and  did  not  pass  to  his  sister 
as  next  of  kin.  £ucKan<m  v.  Angus  1126 

- —  if  lands  be  disponed  to  heirs  of  entail,  subject  to  just  debts,  and  executor  in  defending 
estate  incur  costs  in  defeating  unjust  claims  of  debt,  he  cannot  claim  these  costs 
a^inst  the  estate,  but  must  pay  them  out  of  moveable  estate  .  .  1308 

Heritors^  notice  to,  that  they  will  be  held  to  consent  if  they  do  not  dissent  in  a  Statutory 

process  for  disjunction  of  parish,  and  intimation  given  held  aml^guous  and  void  .  1393 
Highway.    See  "  Road,  public." 

Holograph  Writing— Proof— Onus— Testament— Act  of  Sederunt,  loth  July  1839,  c.  7, 
§§  32,  83 —  Witness,  admissibility  of— Res  noviter  veniens. 

Held  (affirming  judgment),  (1)  That  where  a  party  claiming  in  the  Commissary 
Coiut  to  be  decerned  and  confirmed  executor  nominate  of  a  deceased,  in  respect  of  a 
will,  alleged  but  denied  to  be  holograph  of  the  deceased,  the  onus  of  proving  that  it  is 
holograph  lies  on  the  proponer  of  the  document,  and  that  the  mere  production  of  it  in 
process  is  not  enough  to  throw  the  onus  on  the  objector  to  shew  the  contrary  ;  (2)  that 
where  a  writing  in  the  power  of  a  party  was  not  produced  in  the  Commissary  Court, 
before  the  record  was  dosed,  nor  in  the  Court  of  Session  after  advocation,  it  was  in- 
competent thereafter  as  evidence  in  the  cause  ;  and  (3)  that  where  a  witness  had  been 
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examined  in  initialibus  (and  after  vards  in  causd),  and  her  admisslbtUty  was  directed  to 
on  the  ground  of  partiality  for  the  party  adducing  the  witness,  of  having  received  a 
consideration  for  giving  evidence,  and  of  being  unworthy  of  credit  generally,  and  wbeie 
leprobatory  proof  was  adduced  to  disqualify  the  witness,  it  was  incompetoit  to  ask  the 
reprobatory  wimesses  whether  the  witoess  objected  to  had  spoken,  subsequent  to  being 
examined  in  causd,  as  if  influenced  by  malice^  on  the  ground,  that  it  did  not  fall  witiim 
the  scope  of  the  initial  examination,  and  because  the  witness  had  not  been  examined 
upon  such  a  matter.  Anderson  v.  GUI  7]S 

Jioiographf  if  several  testamentary  writings  are,  all  must  be  admitted  to  probate  tbongh 

containg  erasures        .  .  .  .  .  •         ■  W 

Hemolo^Hon  of  deed  of  entail  by  making  up  titles  .  .  .  ifi^ 

JJospitait  legacy  to  establish  one  for  boys  sufficiently  certain  .  .  T^1S9 

—  compulsory  purchase  of,  by  Railway  Company      .  .  .  .  1217 

—  application  of  proceeds  of  compulsory  sale  and  obligation  to  rebnOd  -  .  1^ 
Hcuse,  bow  to  mouure  distance  from,  where  mineral  lease  prohibits  undei^aad 

workings  .  .  .  •  •  )9B 

House  of  Lords.   See  "  Lords,"  "  Appeal." 

Husband  and  Wife.   See  also  "  Divorce,"  "Marriage,"  "  Marriage  Contract,*  "  Fee"and 
Liferent." 

—  gift  of  lands  to,  and  survivor  and  heir  of  survivor  makes  husband  if 

surviving  absolute  fiar  .  ,  ■  •  3I] 

—  wife  signing  a  deed  of  husband  as  consenting  thereto        .  .  ijjj 

—  domicile  of  husband  is  not  always  constructively  that  of  the  wife     .  ujj 

—  if  husband  give  his  wife  a  policy  on  his  life  as  a  provisicm  it  will  be 

good  against  husband's  bankniptcy  trustee      .  .  .  loff 

—  if  husband  by  postnuptial  contract  secure  a  sum  to  wife  and  cbikbtn, 

and  interest  to  be  paid  to  her  during  marriage,  his  bankruptcy 
trustee  may  reduce  deed  to  the  extent  ^  such  interest    .  .  149 

—  a  postnuptial  contract  gave  a  liferent  to  wife  if  she  survived,  held,  as 

she  died  before  husl»nd,  the  deed  had  no  effect  on  the  hoslwuh 
succession  .  .  ilGj 

—  legacy  to  nieces,  and  their  husbands  for  liferent  use  allenarly,  and  to 

issue  of  nieces,  husband  if  surviving  has  liferent  of  wife's  share   .  ijtf 
Hyp0tJuc.   See  "  Agent  and  Client,"  "  Lien." 

Identify  of  lands  in  old  valuations  of  teinds,  instance  of  ascertaining  .  .  .3061 

Ignorance  of  law  by  creditor  accepting  collusive  preference  by  banloupt  .  .  itti 

—  by  both  seller  and  purchaser  of  concealed  profits  attacWg  to  thing  sold  .  iu6 
Illegitimate  at  birth,  if  out  or  allegiance,  cannot  be  naturalized  .  .IP 

Immemorial  use  of  public  road,  if  proved  for  living  memory,  a  prior  use  may  be  presumed 
Implement  ordered  of  contract  entered  into  by  Statutory  Trustees  under  Police  ImfvoK- 

ment  Act,  with  owner  affected  by  their  works  .  .  .  .  iS^^ 

Impotent  poor,  what  is  meant  by,  in  ancient  Statutes  .  .  .  .30^33 

Imprisonment  after  arrest,  how  far  justifiable,  until  a  Justice  of  the  Peace  be  found  to  take 

the  charge  .  .  .  .  .  .  {A 

—  remedy  in  case  of  false     .  .  .  .  ,  .  991 
Improvements  by  heir  of  entail,  and  charging  the  entailed  estate  for  same  under  Mont- 
gomery Act  and  Rutherfiird  Act             .            .            .           ■  '$47 

Incest,  how  viewed  as  between  independent  countries         .  .  .  ■  ^ 

Income,  in  tnist  disposition  for  25  years  not  being  expressly  disposed  of,  held,  it  was  united 
in  one  mass,  and  went  with  the  principal  except  as  to  4  years  of  the  period  . 

—  part  being  undispo^  of,  held  to  pass  under  the  residuaiy  gift  .  .  i3i> 

—  intermediate,  is  carried  by  the  word  residue  when  gift  at  a  kter  date  .  ■  tp^ 
Infeftmenttm  bond  and  disposition,  by  one  having  only  personal  right  to  land,  equivaleotto 

assignation         .  .  .  .  ,  .  .  7^ 

In/ormation^hefore  J[ustice  of  Peace,  in  charging  persms  with  excise  offences  need  not  be 

in  writing  .  .  .  .  •  99$ 

Inhabitants  of  town  claiming  a  public  right  of  footpath       .  ,  ,  ,3* 

—  of  town  claiming  a  jus  spatiandi  .  .  .  .  .  ?J 
Injuriously  afTecting  land,  railway  company  causing  noise  and  smoke  is  not     .          .  179' 

—  obstructing  light  and  air  of  premises  is  so         .  .  .  .119 

—  affecting  banks  of  navigable  river  by  dredging  .  .  .  .  iS^ 
Inmost  material  used  to  colour  wmskey,  what  is  meaning  of,  in  contract  of  sale  • 
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wwf^,  ddcnments  granted  by  person  may  be  used  to  prove  .  .146 

—  the  whole  acts,  words,  and  writittjgs  go  to  the  qtiestion  of    .  '  151, 155 

—  party  propounding  will  must  prove  testator's  sanity  .  '  .  .  74$ 
rtttuU  in  an  entail  not  bound  by  the  fetters  imposed  on  heirs  of  entailj  reason  explained 

by  L.  COLONSAY  .  .  .  ,  .  2052 

mnutce.    See  "  Life  Insurance." 

—  of  ship  and  freight :  owners,  having  abandoned  ship  as  a  total  loss,  cannot 

recover  fireight  from  insurer  if  freight  has  been  actually  earned    .  .  203 

—  of  premises,  obligation  as  to,  is  a  real  burden     .  .  .      -      .  424 

—  of  ship,  where  charter  party  authorized  advance  by  charterer  to  master,  subject 

to  insurance,  if  charterer  took  risk    .....  2043 
terdici  to  prevent  a  |)robable  nuisance  .  .  .  .     -  6tf 

—  not  allowed  in  order  to  remove  a  bankrupt  tenant  who  is  alk>wed  to  remain  in    ■  • 

possession  .......  425 

—  cautioner  in  a  case  of,  not  liable  to  party  delayed  ....  455 

—  to  prevent  owner  working  mines  under  railway     ....  698 

—  to  stop  arbitratira,  if  it  is  refused  is  not  res  Judicaia  when  the  suspender  raises 

'«a  action  of  reduction  of  award         .....  942 

—  to  prevent  sentence  of  deposition  of  minister  being  carried  out,  vacant  stipend 

is  not  claimable  by  Widow's  Fund  during  interval  .  .  .  964 

—  to  prevent  railway  company  widening  a  bridge  over  private  road      .  .   1 199 

—  by  feuar  to  prevent  superior  giving  out  more  feus  except  according  to  general 

Slan  of  uniform  building       ......  1803 
en  the  right  is  not  clear,  the  grant  of  interdict  should  be  without  prejudice 
to  action  of  declarator  afterwards  to  be  brought  .  .  1808 

—  when  opposite  parties  meet  before  Judge  on  an  application  for  interim  interdict, 

the  process  is  depending  from  that  moment       ....  1833 

—  in  principle  assumes,  that  some  wrong  has  been  already  done,  and  the  ordinary 

remedy  is  inadefjuate  ...  ...  2036 

tteres/  is  not  due  on  a  verdict  of  a  jury  for  compensation  under  Lands  Clauses  Act  when 
there  has  been  delay  in  making  daitp  .....  1836 

UMw  awanirt  in  an  arlutration  carried  on  according  to  the  rules  of  the  Lands  Gauses 


Act 


942 


tttrlecu/ory  judgmet^.  See ''Appeal,"  "Jury." 

—  if  merely  disposes  of  title  to  sue  is  interlocutory        .  853 

—  same  as  to  title  to  sue  as  to  form  of  issues  and  havers  and 

{voduction  of  documents  ....  955 

—  as  to  custody  of  child  it  is  always  a  final      .  .  ,  1041 

—  applying  a  verdict  is  appealable     ....  1053 

—  ordering  remit  to  accountant  to  inquire  before  a  case  was  sent  to 

jury  trial  is  not  on  the  merit,  and  not  appealable      .  .  1489 

^ttrpretaHon.  See  "Deiinition,''  «  Statute,"  "  Trust,"  "  Legacy,"  "  Deed,"  "Constmction.'' 
ftimaiioM  of  assignation,  registration  of  infeftment  held  equivalent  to  .  .  724 

— '      how      the  doctrine  is  applicable  generally  to  assignations  .  .  728 

—  to  heritors  from  precentor's  desk  under  a  Statutory  process  of  disjunction  of 

parish,  held  bad  for  not  distinctly  specifying  time        .  .  .  1393 

—  of  assignation  of  wife's  legitim,  which  was  assigned  in  postnuptial  contract  to 

trustees,  one  of  whom  was  debtor  in  l^tim,  held  sufficient        .  1777 

—  no  rule  of  law  that  formal  instrument  nece^ary  to  give  valid  intimation  of 

asngnation  ......  1782 

^diMiidation,  issues  as  to,  in  respect  of  several  documents  .  .  .150 

'"Miterjr  di$/y  as  to  a  bill  of  exchange  alleiped  to  be  a  donation  from  deceased  drawer  to 

indorsee      .......  1387 

—         provision  in  marriage  contract  of  a  sum  to  children  by  father,  is  a  debt 

and  not  a  legacy,  and  so  not  included  in  inventory  duty  ,  2002 

■y  includes  debts  due  to  deceased,  though  they  are  secured  on  heritable  estate  2004 
version  of  possession  by  a  tenant  of  house  and  shop,  doctrine  as  to  .  1789-90 

^Vestment  by  trustees  on  securites  —  if  no  security  specified  a  second  mortgage  is 

authorized        .  .  .     1 16 

~~       change  of  heritable  into  moveable  and  then  re-investing  in  heritable,  does  not 

subject  one  to  legacy  duty  .....  381 

—  by  trustees  in  shares  of  a  trading  company  makes  them  personally  hable  for 

debts  of  the  concern        ......  1357 

—  of  a  private  firm  cannot  be  altered  by  a  manager  on  his  own  authority       .  1976 
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Irelandy  marriage  in,  between  Protestant  and  Roman  Catholic         .  .  .  ujfi 

Iron  scrip,  not  a  negotiable  instrument  .  .  .  .  ft] 

—      pledged  by  a  factor  for  sale  without  knowledge  of  principal  .  .  iS^ 

Issue  involving  several  documents  impeached  for  fraud  .  .  ■ 

—  '  should  be  so  framed  as  to  present  a  single  question  to  jury       .  .  r  I5( 

—  how  far  controlled  by  the  pleadings  ....  3ii,IdS 

—  cannot  be  controlled  by  the  record  as  regards  evidence  admissible:  pa-  L 

Chelmsford  ....  812,  1053, 1292, 1454, 1541 

—  power  of  House  of  Lords  to  direct  trial  of    .  .  .  .  .813 

—  interlocutor  adjusting,  is  appealable  if  Judges  differ    .  .  .  . 

—  deciding,  before  questions  of  law  are  decided  .  .  .  • 

—  interlocutor  as  to  form     is  not  one  on  m^ts  .  .         -  .         .  fjj 

—  as  to  whether  Uw  agent  was  employed  by  authority  of  dtent    .  .  'MS! 

—  as  to  wrongful  detention  in  a  madhouse  does  not  raise  the  questtoo  of  wroogfd 

treatment,  while  in  the  madhouse  .  .  .  .  .  ngi 

—  as  to  five  public  roads  in  action  of  declarator,  the  Court  may,  on  pursuer  abandonioj 

three,  assoilzie  defender  as  to  these  .  .  .1119 

—  as  to  a  public  road  claimed,  being  near  a  red  line  on  a  plan  shewn,  whether  it  is  not 

vitiated  with  incurable  uncertainty  .  .  .  .  .  1409 

—  as  to  a  wrongous  arrest  of  a  person  .  .  .  ,  . 

—  as  to  sale  of  whiskey  being  disconform  to  «der        .  .  .         .  ij^i 

JoiKt  adventure,  if  one  dies,  a  judicial  factor  not  usually  appomted    .  .  *  :i4 

—  will,  and  how  far  treated  as  a  deed  .  .  .  .  .  iji 
yoUa  right.   See  "Common  Property,"  "Parent  and  child,"  "Provision  to  dlild^eI^* 

*'  Marriage  contract" 
Joint  Stock  Co.   See  "  Company." 

Joint  trustees  of  a  deceased  partner  ocaipy  the  pontion  of  one  partner,  and  are  not  cadi 
partners       .  .  .  .  .  .  ,  . 

JoinUtrt  of  widows  of  heirs  (tf  entail,  how  apporti(med  in  certain  circumstances  .  1114 

—       rule  as  to  paying  in  advance    .....  IS144 

Judge- 'Contempt  of  Court— Sheriff  Substitute — Reparation — Damages — Summons- 
Relevancy — A  Sheriff-substitute  having,  in  the  course  of  making  up  a  record,  ordered  a 
particular  statement  by  the  defender  to  be  expunged  as  untrue,  and  as  reflectiiig  in 
him  as  a  Judge,  the  agent  of  the  defender  refused  to  do  so,  explaining  in  a  minute  his 
reasons  to  be,  that  the  statement  was  relevant  for  the  defence,  that  it  was  true,  and  that 
it  was  not  intended  as  disrespectful  to  the  Court  The  Sheriff-substitute,  without 
further  notice,  suspended  the  agent  for  a  month  from  his  functions  as  a  procurator 
before  the  Court ;  but  the  Sheriff,  on  appeal,  recalled  this  deliverance,  and  reponed  the 
agent,  who  brought  an  action  of  damages  for  reparation,  averring  mialice  and  want  of 
probable  cause. 

Held  (aflu'ming  judgment),  That  the  procedure  of  the  SherifT-substitnte  was  a  jodidil 
act,  not  in  itself  incompetent,  or  in  excess  of  jurisdiction ;  and  he  was  not  liable. 

HamiUeH  t.  Amdirm 

—  should  give  reasons  for  his  judgments  .  .  .  -  .  .  s 

—  if  case  withdrawn  from  jury  and  left  to  Court  to  dispose  of  on  Juc^'s  notes,  thae  cm 

be  no  appeal      .  .  .  .  .  .  ^ 

—  Judge's  notes,  conclusive  as  to  regular  entiy  of  verdict   .  .  .  .  6t) 

—  All  the  Ei^Ush  Judges  went  wrong  at  first  about  the  liability  of  provisional  ctunmittte 

men  .         _  .  ■         •  .  .  .  .  fti 

—  express  malice  must  be  alleged  against  Judge,  in  action  of  reparation         .  . 

—  if  responsible  for  defamatory  expressions  used  in  giving  judgment  .  .  |*[ 

—  Judge's  notes  at  trial,  used  to  amend  verdict  .  .  .  S9*t 

—  ab>olute  discretion  often  vested  in,  because  Legislature  is  satisfied  it  will  not  be 

abused  .  .  .  .  .  .  .  fti 

—  if  they  differ  as  to  adjusting  issues,  an  appeal  lies ;  but  the  difference  must  be  soioos 

and  important  .  .  .  " 

—  Privilege — Wrongous  Imprisonment — Reduction  of  Caption — Sheriff-— Sheriff  Clerk- 
Malice — Preliminary  Defence — W.,  a  procurator,  presented  a  cheat's  petition  to  the 
Sheriff'  for  interdict,  and  a  caveat  having  been  entered,  the  opposing  procuratOT  attended 
with  W.  before  the  Sheriff,  who  decided  not  to  grant  the  mterdict.  W.  thereon  took 
up  the  petition,  which  had  not  been  marked  by  L.,  the  Sheriff  Clerk,  and  diougta  asfced 
by  the  Sheriff  to  leave  it,  carried  it  away.  Thereafter  the  Sheriff  directed  a  process 
caption  to  be  issued  against  W.,  and  L.  caused  it  to  be  executed,  of  all  which  W.  had 
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to  notice,  and  W.  was  imprisoned,  but  released  next  day.   W.  thereupon  raised  an 
ftctioa  against  the  Sheriff  and  L.,  to  reduce  the  caption  and  for  damages. 

Held  (affirming  judgment),  i.  That  there  was  a  depending  process  before  the  Sheriff; 
t.  That  the  Sheriff  having  jurisdiction,  and  having  acted  judicially,  was  entitled  to  have 
Jie  action  dismissed  as  against  him  viUiout  satisfying  production ;  3.  That  in  the  action 
■gainst  L.,  the  defender  vas  bound  to  satisfy  production,  and  thereafter  that  the  cause 
£oukl  proceed  against  him.  Watt  v.  Thomson  1819 

likdal  factor  will  not  be  appointed  on  death  of  one  of  joint  adventurers  where  no  fraud 

or  insolvency  suggested        .  .  .  .  .  .214 

—    will  be  refused,  where  two  heirs  to  an  entailed  estate  compete,  and  one  alleged 

to  be  ille^timate  has  long  enjoyed  the  reputation  of  being  legitimate  1242 
£ciiU  s^araiioH  m  England  no  bar  to  divorce  in  Scotland  .  .  .     1 70 

—  forfeiture  of  tocher  after       .....  1995 

risdidum  of  Court  of  Session  over  fordgners  after  their  goods  have  been  arrested  in 

Scotland         .......  717 

—  does  not  extend  to  decide  perscmal  status       ....  723 

—  over  persons  holding  heritable  property  in  Scotland  does  not  extend  where  he 

holds  only  a  lease  ......  722 

—  over  foreigners  whose  goods  are  arrested,  does  not  trammit  against  executors 

of  foreigners     .......  723 

—  none  over  person  permanently  residing  abroad,  merely  because  be  was  bom 

in  Scotl^d       .......  723 

—  of  Sheriff  substitute  to  commit  law  agent  for  contempt  in  refusii^  to  expunge 

parts  of  a  pleading  ......  goo 

.-—        of  Court  of  Session  over  guardian  appointed  by  Court  of  Chancery  .  1033 

—  the  Great  Seal  as  Judge  has  none  in  Scotland,  but  may  seal  writs  .  1037 

—  of  arbitrator  to  decide  questions  of  fraud        ....  1160 

—  of  Court  of  Session  to  inquire  into  rules  of  a  voluntary  society  of  religious 

members  .......  1446 

—  til  Commissioners  of  Teinds  was  confined  to  declaring  valuation  of  lands  as 

existing,  not  wbat  lands  were  prospectiveljr  not  liable  to  teind    .  .  1458 

—  an  error  in  procedure  is  not  an  excess  of  jurisdiction     .  .  .  1492 

—  of  Court  ci  Session  to  remit  toaccountant  before  issue  prepared     jiuytrial  1491 

—  of  Jury  Court  abolished  and  jurisdiction  of  Court  of  Session  instead  .  1492 

—  of  Court  of  Session  as  to  charities     ....         754, 1662 

—  Court  of  Session  has  none^  when  compensation  is  allowed  under  the  Lands 

Clauses  Act      .......  1836 

—  of  Lord  Ordinary  or  Sheriff,  none  to  remit  penalty  of  forfeiture  for  secret 

preference  of  creditor  by  bankrupt .....  1917 

—  of  Court  of  Session  in  case  of  illegal  conviction  for  excise  offence  .  .  991 

—  of  Court  of  Session  in  granting  decree  for  expenses  under  order  of  House  of 

Lords  .......  1073 

tn  Trial — Personal  Bar — Acquiescence — Suspension  and  Interdid — Nuisance — Closing 
See9rd~lVitMdrawing  Case  from  Jury — "Judicature  and  yury  Court  Statutes — A. 
obtained  interim  interdict  against  B.'s  using  a  building  as  a  candle  manufactory.  B. 
asked  and  obtained  leave  of  the  Court  to  make  two  experiments,  to  shew  that,  by  his 
mode  of  working  there  was  no  nuisance.  The  record  was  then  prepared,  but  never 
^psed  or  authenticated  by  the  Lord  Ordinary.  A  remit  was  also  made  to  the  Issue 
Clerks,  but  the  Court,  instead  of  sending  the  proposed  issues  to  trial,  appointed  a 
acieotific  person  to  report  upon  a  third  experiment,  and  then,  on  a  report  favourable  to 
tae  work,  of  consent  recalled  the  interim  interdict,"  allowed  the  manufactory  to  be 
carried  on  in  the  mode  observed  at  the  third  experiment,  and  repelled  the  reasons  of 
•tt^nsion  and  interdict. 

InELD,  That  alter  the  interlocutor  "  of  consent  recalling  the  interdict,"  A.  was  barred 
from  objecting,  that  as  the  record  had  never  been  closed,  and  the  case  withdrawn  from 
jury  trial,  the  judgments  of  the  Court  "of  Session  were  incompetently  pronounced. 

Opinions. — 1.  Procedure  by  way  of  suspension  and  interdict  to  prevent  a  nuisance 
from  being  established,  is  one  of  the  enumerated  cases  exclusively  appropriated  for  jury 
frial  by  6  Geo.  iv,  c.  1 20,  §  28.  2.  Though  an  issue  has  been  adjusted  for  trial  in  a  case ' 
W  among  the  enumerated  cases  of  the  Statute,  the  Court  may  nevertheless  recall  their 
<^rder,  and  dispose  of  the  case  otherwise  than  by  sending  it  to  a  jury.  3.  The  objection, 
*nat  the  record  has  not  been  signed  and  closed  by  the  Lord  Ordinary  is  fatal  if  the 
case  is  sent  to  jury  trial ;  otherwise,  the  irregularity  may  be  waived.  Amot  v.  Brown  65 
"parties  consenting  to  refer  matter-to  Court  and  discharging  jury   .  .  .  403 
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Jury  TWo/— amendment  of  obscure  verdict  by  Judge's  notes  .  •41' 

—  ^ter  Judge,  with  consent  ni  parties,  withdraws  case  from  jury  and  refers  case  for  dis- 
posal to  Court,  there  can  be  no  appeal  to  House  of  Lords.  .  .  .69 

—  when  case  withdrawn  from  jury  a  special  verdict  should  be  first  taken        .  . 

—  action  for  injury  by  building  on  alveus  of  river  is  not  an  action  in  which  title  cmnn  m 
question,  and  not  one  of  enumerated  causes  .  .  .  .  i4i( 

—  Court,  jurisdiction  of  Court  of  Session  in  lieu  of  .  .  .  .  1491 

—  Reduction  on  Ground  of  Facility^  Circumvention^  &*c. — Issue — Verdict — Process— 
"Jury  Cause — An  issue  in  a  reduction  of  documents  on  the  ground  of  facility,  circum- 
vention, &c.,  went  to  trial  in  the  form  of  issue  adopted  for  the  trial  of  such  cases  :— 
"  Whether,  at  the  dates,  &c.  of  the  writings  Nos.  5, 0,  7, 8,  (and  16  others,)  of  process 
or  any  of  them,  the  said  A.  was  of  weak  and  facile  mind,  and  easily  imposed  uptn ;  and 
whether  the  defender,  taking  advantage  of  his  said  weakness  and  facility,  did,  by  6»td 
or  circumvention,  or  intimi&tion,  procure  or  obtain  the  said  subsciiptifms  and  iadon- 
ations,  or  any  of  them,  to  the  lesion  of  the  granter?"  The  venlict  was  "fwihe 
pursuer"  geiierally — and  the  Court  reduced^  decerned  and  declared,  in  terms  of  die 
conclusions  of  the  UbeL  On  appeal,  it  was  mautained,  that  the  verdict  was  incompetent, 
because,  as  the  issue  put  two  distinct  alternative  grounds  to  the  jury,  it  should  have 
distinguished  the  particular  alternative  ground  on  which  it  proceeded, — and,  as  it  did  not 
do  that,  no  judgment  could  validly  follow  by  reason  of  the  uncertain^  of  the  ground  on 
which  it  proceeded. 

Held  (but  without  oversetting  the  judgment).  That  the  form  of  issue  was  objecttonable, 
for  ambiguity,  but  the  verdict  might  beamended  by  the  Judge'snotes ;  and  remit  made 
to  the  Court  of  Session  to  amend  the  entry  of  the  verdict.  MariemsH  v.  Caints  146 

—  validity  of  Judge's  direction  is  tested  not  by  pleading  but  by  issue  .  •  419 

—  Process — VenUct — Ambiguity — Not  proven — Succession — Interlocutor  a^lyinevef^ct 
on — In  an  action  of  multiplepoinding  to  determine  who  was  entitled  to  succeed  W>  the 
property  of  a  party  who  died  intestate,  the  claimants,  A.  and  B.,  who  alleged  the  nearest 
propinquity,  were  appointed  by  the  Court  to  stand  as  pursuers,  and  the  case  was  sent 
to  trial  on  the  issues: — (i.)  Whether  A.  is  nearest  and  lawful  heir  of  C;  aDd(x) 
Whether  B.  is,  along  with  A.,  the  next  of  kin  of  C.  The  jury  found  the  case  of  the 
pursuers  **  not  proven.''  The  Cotut  of  Session  holding,  that  this  dispose  of  the  claim 
of  the  pursuers  of  the  issue,  and  that  the  other  claimants  were  entitled  to  have  the 
verdict  applied,  repelled  the  claim  olF  the  former. 

Held  (reversing  judgment.  Lord  St.  Leonards  dissenting).  That  the  verdictTCS 
uncertain,  inasmuch  as  it  did  not  shew,  whether  the  jury  considered  that  the  pursuen 
had  failed  in  proving  both  issues,  or  only  one  of  them,  and  accordingly  must  be  set 
aside.  Morgan  v.  Morris  590 

—  Foreman  declaring  verdict — Irregularity — After  a  jury  trial,  one  of  the  parties  moved 
the  Court  for  a  new  trial,  as  the  verdict  appeared  from  the  notes  of  the  Judge,  vhidi 
had  been  furnished  to  the  parties,  not  to  have  been  declared  by  the  foreman  of  the  joT 
in  open  Court  and  taken  down  by  the  clerk  before  the  jury  were  discharged. 

Held  (affirming  judgment).  That  as  the  Judge's  notes  shewed  a  verdict  enteredfbr 
pursuer,  it  must  be  assumed  to  have  been  regularly  entered.         Mackensie  v.  Dunltf  069 

—  Process — Jury  Cause — New  Trial — Counsel — A  new  trial  is  not  granted  because 
counsel  refused  to  examine  a  witness  whom  the  client  wanted  to  be  examined;  or 
because  the  client,  insisting  on  addressing  the  jury,  was  prevented  by  the  Court  trom 
doing  so.  MacktHtosk  v.  Frasir  iW 

—  Question,  How  Hx  an  issue  sent  to  trial  is  conboUed  by  the  record,  so  Car  as  reganls 
admissibility  <Jt  evidence  under  such  issue.  Maddmtoxh  v.  SmA  US' 

—  Held,  That  it  was  no  objection  to  the  rule  being  made  absolute  for  a  new  tria^  that 
the  agent  of  a  party  revised  and  filled  up  some  blanks  in  the  Judge's  notes  of  the  tri^ 
before  they  were  produced  in  Court.  Morrison  v.  MacU»  1315 

—  Verdict,  Amendment  of —Not  proven — Question  of  Succession — Process— A.  question  of 
succession  havingbeen  tried  on  issues — (i)  whether  one  of  the  pursuers  was  nearest  and 
lawful  heir  of  the  deceased  J.  M. ;  and  (2)  whether  both  the  pursuers  were  next  of  kin 
of  the  deceased,  the  jury  returned  a  general  verdict  of  "  not  proven,"  which  was  afto^ 
wards  applied  by  the  Court  of  Session  as  adverse  to  the  pursuers.  On  appeal,  the 
House  of  Lords  reversed  the  judgment  of  the  Court  of  Session,  on  the  ground  that  tbe 
verdict  was  uncertain,  inasmuch  as  it  did  not  shew  whether  the  jury  considered  that  tbe 
pursuers  had  failed  in  proving  both  the  issues,  or  only  one  of  them,  and  remitted  the 
cause  back  to  the  Court  of  Session  to  do  therein  as  should  be  just.  Thereafter  tbe 
Court  of  Session  amended  the  verdict  by  adding  a  finding  which  it  constdoed  to  be 
cfwform  to  the  meaning  and  intention  of  the  jury.   On  a  second  appeal ; 
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Held,  That  the  Court  of  Session  was  wrong  in  amending  the  verdict,  and  that  it 
should  have  ordered  a  new  trial. 

When  a  jury  return  a  verdict  which  is  ambi^ous,  the  proper  course  is  for  the  Judge 
not  to  receive  it,  but  to  send  it  back  for  the  jury  to  find  specific  questions  under  the 
issues,  and  the  0>urt  cannot  afterwards  alter  it  by  speculating  as  to  the  supposed  mean- 
ing of  the  jury.  If  a  mere  mistake  has  been  made  by  an  officer  of  the  Court  in  enter- 
ii^  the  voxiict,  the  Court  has  an  inherent  power  to  correct  that ;  but  the  Court  cannot 
sake  a  new  verdict  for  the  jury. 

Morgan  v.  Morris  (No.  2)  806 
'wy,  consent  to  verdict,  interlocutors  thereon  are  not  appealable      .  .  1409 

-  party  may  consent  to  part  of  an  issue  being  found  for  defender,  and  Court  may  assoilzie 

to  that  extent    ........  1409 

-in  assessing  compensation  under  Lands  Clauses  Ac^  cannot  ^ve  interest  from  an 

antecedent  date  at  which  claim  might  have  been  preferred        *  .  .  1839 

Ktaccrescendi.   See  "Survivor,"  "Provision,'*  "Trust,"  &c 

-  there  is  none  in  case  of  bequest  to  a  class,  and  if  no  class  then  gift  over,  and  some  (tf 

class  die  before  time  of  distribution,  such  share  goes  to  heirs  of  predeceasing  child  1535 
WA/nwt  means  a  right  to  property  which  is  or  can  be  completed  by  party's  own  act  .  727 
MtcntStif  is  a  ri^t  to  property,  the  title  to  which  cannot  be  completed  by  the  party's 

own  act         .  .  .  .       '    .  .  .  727 

-  the  right  to  a  sum  lent  to  he  invested  with  other  simis,  when  the  creditordies,  is  part 

of  the  creditor"  s  heritage  ......  909 

-  the  right  of  residuary  legatee  to  claim,  if  trustees  have  not  converted  the  heritable  is 

heritable  and  not  moveable         .  .  .  .  .  .1126 

-  in  case  of  gift  to  O.  in  liferent,  and  children  in  fee,  and  if  no  children  then  over,  each 

child  has  a  jus  crediti  at  birth      ......  1534 

-  of  younger  children  of  marriage  for  their  provision  as  against  the  heir  male  of  the 

marriage        ........  1832 

vftuesiHum  tertio.  Where  a  Railway  Company  compensated  tenant  for  a  colliery  lease, 
who  was  entitled  to  surrender  same  when  unwoncaUe,  the  landlord  had  no  right  to 
interfere  and  demand  a  share  of  the  compensation    ....  705 

-  there  must  be  something  intended  to  enure  to  third  party  .  .  ,  706 

-  rule  only  applies  when  it  is  distinctly  expressed  in  contract  or  Statute,  that  the  third 

party  is  mtended  to  be  benefited  ......  713-4 

-  There  a  deed  is  directed  to  be  prepared  whereby  a  third  party  is  to  be  benefited,  and 

law  agent  is  negligent,  he  is  not  liable  to  be  sued  by  such  third  party     .  1053 

-  doctrine  only  applied  when  a  vested  right  is  absolutely  acquired  by  a  consummated 

transaction     ........  1056 

If  Urtiiy  landlord  has  none  when  a  Railway  Company  settles  separately  with  tenant  for 

compensation  .......  706 

-  there  may  be  a  right  acquired  by  one  who  is  not  party  to  and  not  named  in  contract  706 
sstice  0/  tke  Peace — yurisdiction — Court  of  Session — Illegal  imprisonment — Excise — 

7  and  8  Geo.  IV.  c.  53 — 19  and  20  Vict.  c.  56,  §  17 — Suspension  and  Liberation — 
Setfiew — M.  was  apprehended  by  excise  officers  for  an  offence  against  the  EiKise  Acts, 
OQ  32d  and  detained  without  warrant  till  24th,  when  he  was  taken  before  a  Justice  and 
chaiged  with  the  offence. 

Held  (reversing  judgment),  That  as  die  delay  was  caused  by  the  difficulty  in  finding 
i  Justice,  thoe  was  nothing  illegal  in  the  detention. 

^  Held  further,  Tliat  as  any  review  was  taken  away  by  the  Statute  for  mere  irregulari- 
ties in  procedure,  die  suspension  of  the  conviction  was  incompetent 

Evans  v.  Macloughlan  989 

-  Scotch  Justice  may  in  England  take  affidavit  under  the  Entail  Amendment  Act    .  366 

H,  legacy  to  nearest  relations  includes  half  blood  ....  507 

-  competition  among^  for  succession,  and  terms  on  which  new  claimants  let  in         .  779 

i^Mrr,  Statute,  poll  tax  substituted  Ibr,  and  assessments  ....  1353 
ifc.   See  "Loch." 

^  taXf  Commissioners  of  Supply  not  bound  to  supply  collector  of  land  tax  with 

assessment  roll  shewing  names  of  persons  and  subjects       .  .  .  1131 

downer.   See  also  "  Railway,"  "  Lands  Clauses  Act" 

—  cannot  compel  a  Railway  Company  to  make  the  Railway  .  63 
agreement  with  Railway  Co.  to  take  land  is  conditional  on  Act  passing     .  681 

—  selling  land  for  Railway  Ca  to  build  bridge  over  his  private  road  can  pre- 

vent their  enlarging  bridge        .  .  •  ii99 

7  E  2 
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REPORTS  OF  SCOTCH  APPEALS. 


Lands  and  heritages^  meaning  of  words  in  Poor  Law  Acts  .  •  .  jof 

t/imdlord  and  Tenant — Stamp — Proof— Lease,  Missives  of—K  question  having  arisen  in 
an  action  of  damages  for  wrongful  possession  of  a  piece  of  ground,  and  right  of  passage 
by  it  to  a  woodyard  belonging  to  tae  defender,  the  pursuer,  who  claimed  as  tenant 
the  piece  of  ground  under  the  town  of  Edinburgh,  and  who  averred  that  he  had  been 
kept  out  of  possession  wrongfully,  proposed  at  the  trial  to  prove  his  right  of  tenancy  by 

firoduction  of  a  series  of  letters  from  the  chamberlain  of  the  town  of  Edtnbui^  These 
ettcrs  were  objected  to  as  incompetent  evidence,  in  respect  of  want  <rf'  stamps  and  the 
presiding  Judge  sustained  the  objection. 

Hbld  (affirming  judgment),  That  the  ruling  of  the  Judge  was  correct ;  and  Opiwox, 
That  the  letters,  even  if  competent  evidence,  were  insufficient  to  prove  tbe  rigiit  of 
tenancy.  Hutchinson  v.  Ftrriir  43 

 Lease  excluding-  assi^ees— Bankruptcy  of  Tenant — Colourable  Title  of  Posstsam— 

Interdict — Process — B.,  a  tenant  of  a  C(^  mine  under  a  lease  which  excluded  "sab- 
tenants,  assignees,  and  creditors,"  except  with  consent  of  the  landlord,  was  seqiiestiued 
during  its  currency.  A.,  the  landlord,  refused  to  admit  the  trustee,  and  B.  continued  in 
possession,  paying  rent  in  his  own  name.  B.  afterwards  asstrnied  a  partner  who  ad- 
vanced capital,  and  they  worked  the  mine  unda  the  style  of  B.  and  Co.  Tbey  paid 
the  rent  half-yearly  to  A.'s  factor,  who  gire  them  receipts  bearing  to  be  for  rent  a  dK 
colliery,  "  as  due  by  B.  and  Co."  B.  and  Co.  so  continued  in  possession  about  two 
years,  when  A.  and  the  trustee  on  B.'s  estate  presented  a  joint  petition  to  the  Sheriff 
for  summary  interdict  to  remove  B.  and  Co.  between  terms. 

H  ELD  (reversing  judgment),  That  A.  had  so  recognized  the  possession  of  B.  and  Co., 
that  he  could  not  question  their  title  by  interdict,  whatever  other  remedy  he  might  hare, 
and  that  it  made  no  difference  that  B.'s  trustee  joined  in  the  petition. 

Borrows  v.  Colquh/mK  41$ 

 Lease — Colliery — Railway— Jus  Quasitum  Tertio — B.  was  lessee  of  a  colliery,  the 

lease  stipulating,  that  where  the  coal  was  no  longer  workable  at  a  profit,  the  lease  vas 
to  be  given  up.  During  the  lease  B.  obtained  from  a  proposed  Railway  Co.,  a  sum  rf 
JiyooOt  for  withdrawing  opposition  to  a  bill  in  Parliament,  and  compensadoc  for  iojuTy 
to  the  lease.  The  bill  pissed,  and  the  railway  was  matte.  Afterwards  B.  snnendend 
the  lease  as  unworkable. 

Held  (affirmhig  jugdmcnt),  That  B.'s  landlord  was  not  entitled  to  recover  ftomB, 
the  iisooo  or  part  of  it,  as  no  privity  of  contract  existed  between  them  as  to  that. 

Peddie  V.  Sr&WH 

 Lease— Clause — Construction —  Waygoing  Crop — A  tenant  was  bound,  by  his  lease, 

to  farm  according  to  thfe  rules  of  good  husbandry,  and,  inter  alia,  "never  to  Imveiaore 
than  one  half  of  the  arable  land  in  white  crop  in  the  same  season,  nor  to  take  two 
white  crops  off  the  same  field  without  a  green  or  black  crop  intervening,  and  to  take 
only  one  black  crop,  such  as  hay,  beans,  peas,  potatoes,  and  the  like,  between  grass 
and  grass  :  Further,  to  leave,  at  the  end  of  the  lease,  the  turnip  or  fallow  breaks  once 
ploughed  for  the  incoming  tenant."  The  landlord  contended,  that  the  expression 
"  turnip  or  fallow  breaks  "  included  all  the  farm  not  in  white  crop  ;  and  that,  tberefcRi 
the  tenant  vas  not  entitled  to  any  waygoing  crop,  except  a  cereal  crop  from  half  of 
farm. 

Held  (affirming  judgment),  That  the  tenant  was  entitled  besides  to  a  waygoing  bhci 
crop  from  a  sixth  of  his  farm,  and  was  bound  to  hand  to  the  incoming  tenant  only  one 
sixm  of  the  Hxm  once  ploughed  as  the  turnip  or  fallow  breaks  of  the  year. 

Hunter  f.MiStr 

•  Trout  fishing— Artificial  Pond—Impli^  ExtxMiom — M.,  the  owner  of  a  fona  in 

which  he  had  nuide  an  artificial  pond,  which  he  stocked  with  trout,  let  the  farm  to  C,  for 
nineteen  years  for  agricultural  purposes,  there  being  no  express  stipulation  in  tbe  leue 
as  to  the  pond.  The  previous  tcnaut  H.  had  not  fished  the  pond,  smd  the  subjects  were 
let  "  as  presently  possessed  by  H." 

Held  (affirming  judgment),  That  the  fishing  in  the  pond  having  been  treated  as  a 
separate  subject,  was  not  conveyed  by  the  lease  to  C,  and  that  C.  had  no  right  to  fish 
for  trout  with  rod  and  line  in  such  pond  without  the  landlord's  consent. 

Skmble,  at  common  law,  the  right  to  take  trout  in  the  streams  and  lakes  of  an  agri- 
cultural farm,  is  impliedly  except^  out  of  the  lease,  and  reserved  to  the  landlord— 
Lords  Westbury  and  COLONSAY.  Copland  v.  MarweU  r»? 

 Demand  0/  Renewal  of  Lease — Entry  at  Whitsunday — Entry  as  to  arable  land—H., 

in  1 842,  granted  a  lease  of  a  farm  to  W.  for  nineteen  years,  the  time  of  entry  as  to 
houses  and  grass  to  be  Whitsunday,  and  as  tO  arable  land  at  separation  of  the  crop  of 
1842.  H,  bound  himself  to  renew  the  lease  on  a  demand  made  "  at  least  twelvemonths 
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before  the  expiry  of  the  above  term  of  nineteen  years."   The  demand  of  renewal  was 
made  on  ist  August  i860,  the  lease  expiring  in  1861. 

Held  (affirming  judgment).  That  the  "twelve  months  be^e  expiry"  were  to  be 
computed  as  ending  on  Whitsunday  1861,  ami  therefore,  the  demand  being  too  late,  the 
landlord  was  not  bound  to  renew.  Wight  v.  E.  Hopetoun  1250 

 Perpetual  Renewal  of  Lease^  Dispensation  of  ConSHon— Equitable  Relief  of  Tenant 

—  T.,  a  tenant  under  a  leass  for  nineteen  years,  with  right  of  perpetual  renewal  on 
twelve  months'  previous  demand  before  the  expiry  of  such  term,  raised  an  action  to 
compel  L«,  the  landlord,  to  renew  from  1842  to  1861.  L.  pleaded  in  defence,  that  the 
lease  was  forfeited  for  breach  of  the  stipulations  as  to  timber ;  but  that  action  went  to 
sleep,  and  the  parties  negotiated  as  to  a  draft  of  renewal,  L.  threatening,  that  if  his  pro- 
posed alterations  in  the  draft  were  not  agreed  to,  he  would  fall  back  on  his  defence, 
that  the  lease  was  forfeited.  During  the  negotiations,  and  the  delay  not  being  caused 
by  T.,  the  time  arrived  for  a  new  demand  by  T.  of  a  further  renewal  from  1861  to  1880, 
which  T.  omitted  to  make. 

Held  (reversing  judgment).  That  while  the  lU  pendens  as  to  the  existence  of  the 
fimner  lease  existm,  T.  was  eniused  from  making  further  demand  of  renewal,  and  that 
he  had  not  lost  his  right  of  renewal.  Hunter  v.  E.  Hopetoun  1343 

—  L^se — Premises  to  be  used  as  Sho^ — Sale  of  Goods  by  Auction — Inversion  of  Posses- 
sion— Where  premises  are  let  for  a  shop  without  any  specific  stipulation  on  the  sabject : 

Held  (reversing  judgmentX  That  there  is  no  impUed  condition,  that  no  sale  of  goods 
by  auction  shall  take  place  in  such  shop ;  and  it  lies  on  the  landlord  to  make  an  express 
stipulation  to  that  efttct,  if  he  wishes  to  prohibit  sales  by  auction  during  the  lease. 

Keith  V.  Reid  1784 

 if  obligation  of  tenant  to  repair  includes  obligation  to  rebuild  in  case  of  fire  .  420 

 effect  of.  landlord  accepting  for  some  years  abatement  of  the  rent  specified  in 

written  lease  ........  819 

 one  Railway  Co.  leasing  another  line  for  999  years,  and  paying  a  dividend  out  <tf  their 

own  funds  to  shareholders  of  line  leased,  are  substantially  owners,  and  not  tenants 

of  such  lease  ........  915 

Lands  Clauses  Act — Statute  8  and  9  Vict.  c.  19 — Clause — Construction — Petition  to 
Sheriffs  Competency  of—Process—PL  railway  company  entered  into  an  arbitration  with 
A.,  a  landowner,  as  to  the  price  of  land  to  be  taken  by  the  company.  A.  subsequently 
refused  to  abide  by  the  decree  arbitral,  and  brought  a  reduction  of  it,  in  which  he 
succeeded ;  but  before  decree  of  reduction  was  obtained,  A.  served  a  notice  on  the 
company,  under  $  36  of  the  Statute  8  and  9  Vict.  c.  19,  claiming  a  certain  sum  as  com- 
pensation, &c.  for  the  land.  The  company  then,  within  twenty-one  days,  but  without 
^ving  previously  the  ten  days*  n<ttice  and  offo-  required  by  §  37,  presented  a  petition 
to  the  Sheriff  for  a  jury  to  assess  the  price. 

Held  (affirming  judgment),  i.  That  the  petition  was  incompetent  and  null,  for  want 
of  the  notice  and  offer  required  by  §  37.  2.  That  the  company  not  having  presented 
any  valid  pedtion  to  the  Sheriff  for  a  jury  to  assess  the  value,  within  twenty-one  days 
after  recept  of  A.'s  notice  of  demand,  A.  became  absolutely  entided  to  the  sum  he  had 
demanded.  Edin.,  Perth,  and  Dundee  R.  Co.  v.  Le^ien  55 

 Railway  Compensation— Level  crossing  of  Highway — Actionable  injury — Verdict 

bad  in  part — i.  O.  was  owner  of  land  near  a  new  railway,  and  part  of  his  land  was  taken 
for  the  railway.  The  railway  at  a  short  distance  from  the  entrance  to  his  grounds 
traversed  an  important  public  highway  on  a  level 

Hei^  (reversing  judgment^  That  O.  was  not  entitled  to  an^  compensation  in  respect 
of  the  level  crossing,  for  he  suffered  from  it  no  more  damage  m  the  eye  of  the  law  than 
any  other  passenger  did ;  and,  if  there  had  been  no  Railway  Act,  he  could  not  have  raised 
an  action  against  the  company,  any  more  than  every  other  person  could  da 

Hrld  further.  That  as  (me  sum  was  assessed  for  severance  and  for  an  item  not 
sabject  to  compensation,  the  verdict  must  be  set  aside  in  toto. 

Caled.  R.  Co.  v.  Ogilvy    '  474 
■  Sheriff  acting  under  Lands  Clauses  Act,  in  assessing  price  of  land^  has  no  nobue 

officium,  but  must  simply  keep  to  the  Statute  ...  58^  477 

 compensation  for  obstructing  access  to  public  road  or  dock       .  .  4,7^  480 

' —  compensating  tenant  of  colliery  separately  from  landlwd  who  sues  tenant  to  get  a 

share  ........  704 

- —  how  far  part  of  sum  paid  for  lands  includes  personal  compensation  .  .  849 

■ —  entering  into  arbitration  to  be  conducted  according  to  the  regulations  of  the  Lands 

Clauses  Act  ........ 

• —  Injuriously  Affecting  Property — Noise  and  Smoke— Execution  of  Works — A  railway 
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company  took  for  their  railway  the  back  part  of  a  plot  of  ground  consisting  of  oatbouses, 
but  did  not  take  the  front  part  on  which  a  dwelling  house  was  built*  and  there  was  do 
necessary  connexion  between  the  front  and  back  part  of  the  property  except  the  con- 
tiguity, and  the  fact  of  the  whole  belonging  to  one  person. 

Held  (reversing  judgment).  That  according  to  Bratui^s  case,  L.  R.  4  H.  L.  C  17I1 
the  ownsr  cannot  claim  contpensatioD  for  injury  from  noiae  or  smok^  whether  part  of 
his  land  be  taken  or  not. 
Lands  Clauses  Act — Damage  to  Lands — Feu  Duty — Compulsory  Sale — In  asses^g  the 
price  to  be  paid  for  taking  land  belonging  to  H.,  subject  to  feu  duty  payable  to  Ai,  the 
jury  added  to  the  price  ten  per  cent,  for  compulsory  purchasCfand  this  ten  percent  ms 
calculated  on  the  whole  value  of  land,  inclusive  of  feu  duty. 
Held  (affirming  judgment).  The  verdict  of  the  jury  could  not  be  disturbed* 

City  ofGla^ovf  R.  Co.  v.  Hnki  1791 
 If  compensation  can  be  claimed  on  ground  of  railway  bridge  across  street  179(4 

—  8  and  9  Vict.  c.  19 — Compensation  /or  Minerals — Verdict  of  yury — Huccestioit— 
Interest — Action — Tender^ Expenses — In  a  Special  Railway  Act  it  was  provided,  that 
whereas  the  railway  passed  over  lands  of  C.,  under  which  minerals  were  found 
beyond  the  value  of  the  surface  land,  the  company  should  pay  the  value  of  the  stone,  of 
which  the  company  should  prevent  the  working,  and  the  extent  and  quality  of  the  stone 
so  to  be  purchased  should  be  ascertained  in  the  usual  way  when  and,so  often  as  a  cotain 
length  of  rock  had  been  worked  up  to  the  railway  boundary. 

Held  (reversing  judgment),  That  C.  was  entitled  from  time  to  time,  when  the 
requisite  amount  of  stone  was  worked,  to  make  his  claim,  and  that  he  had  no  right,  in 
the  first  instance,  after  the  Act  was  passed,  to  claim  for  the  whole  stone. 

Held  further.  That  where  delay  occurred  in  assessii^  the  sum  due  from  time  to 
time,  the  jur^  or  the  Sheriff  could  not  give  interest  on  the  sum  6xed  as  the  value  at  an 
antecedent  time. 

Held  further,  That  the  Court  of  Session  had  no  iurisffiction  to  entertain  an  actioa 
for  the  value  of  the  stone  from  time  to  time  to  be  paid  for,  or  for  interest  alleged  to  be 
due  on  such  value  when  ascertained. — (LORD  Colomsay  dissenHente.') 

CaUd.  R.  Co.  V.  CarmtOatl  »fi 

 Railway — Superfluous  Lands — Forfeiture  if  not  sold  within  time  limited— %  and  9 

VicL  c.  19,  §  120 — In  1851  theT,  Railway  Co.  bought  by  private  contract  certain  lands  for 
m^ng  mineral  depots,  the  lands  not  being  within  the  limits  of  deviation  of  their  Special 
Act.  Afterwards  the  company  sold  them  by  private  contract  in  1865  to  another  companjr, 
having,  in  the  mean  time,  never  used  them  for  purposes  connected  with  the  railway. 

Held  (affinning  judgment),  That  the  lands  having  been  purchased  for  extraordinaiy 
purposes  under  the  Railway  Causes  Act,  %  38,  were  not  superfluous  lands  within 
the  Lands  Clauses  Act,  8  and  9  Vict-  c.  19,  %  120,  which  had  become  f<n:feited  to  the 
adjoining  owner,  by  reason  of  not  having  been  sold  within  ten  years. 

City  of  Glasgow  R.  Co.  v.  Caled.  JiCe.  W 

—  compensation  may  be  claimed  on  the  ground  of  obstruction  c£  light  and  air  caused 

by  railway         .  .  ,  .  .  >  .  .  W 

LaWf  barbarous  terms  used  in  law  of  boUi  countries  .  .  • 

—  of  Scotland  said  to  be  adapted  to  a  strongminded  people         •  .  • 

—  text  writers  on,  quoted  in  argument  while  author  is  alive        .  .         '  'H^ 

—  of  England,  how  far  applied  to  Scotch  cases  .  7^  7^9, 79h  ^y** 
Law  Agent.    See  "Agent  and  Client." 

—         liability  of  client  and  also  of  the  correspondent  agent    .  .  •  7" 

Lease.   See  also  "  Landlord  and  Tenant,"  "  Mines."  , 

—  assignee  of,  how  far  freeing  the  assignor    .  .  .         . ' 

—  if  part  of  lease  could  be  surrendered  under  a  clause  allowing  of  surrender  in  oertaia 

circumstances  .  .  .  .  .  .  ?S 

—  instance  of  reservation  confined  tothin^done  within  the  limits  of  the  premises 

leased        .  .  .  .  .  .  •  '  S 

—  clause  as  to  waygoing  crop  .  .  .  ,  .  1156 
~-  mode  of  computing  the  expiry,  when  house  and  arable  land  joined        .  ■  '-^ 

—  if  conduct  of  parties  can  be  used  to  construe  the  lease  .  .  *  'lli 

—  long,  holders  of,  not  liable  as  proprietors  to  be  assessed  for  rebuilding  of  church  . 
'—  for  a  powder  magazine  to  be  built  on  land  granted  under  the  Montgrancry  Ac^  bov 

far  valid       ...  ••*■'£! 

—  if  irritancy  under,  can  be  purged,  when  Statute  prohibits        .  . 

—  ftf  minerals  prohibiting  underground  workings  within  certain  distances  from  the 

mansion  house,  ofifices,  and  garden,  how  these  are  to  be  measured      .         •  ^9S' 
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'£ase — of  minerals  implies,  that  the  thing  demised  is  existent,  and  not  exhaustedj  and 

that  the  working  of  it  is  not  impracticable — Per  L.  Cairns    .  .  2031 

-  Proof — Evidencty  Parole — Lease  of  Coat — Confidentiality — Varying  Written  Lease 
by  Parole — Jiet  interventus — A  proprietor  who  had,  by  a  written  contract  of  lease, 
let  the  coal  under  his  lands  to  lessees,  who,  in  terms  thereof,  were  restricted  from 
worldly  within  15  feet  of  the  boundaries,  on  the  allegation,  that  this  stipulation  had 
been  violated,  brought  an  action  to  have  the  lessees  compelled  to  erect  a  barrier  or  wall 
of  equal  thickness.  The  lessees,  who  were  also  tenants  of  the  coal  in  the  adjoining 
land,  averred,  that  the  lessor  had  consented  to  allow  them  to  work  through  to  the 
adjacent  coal,  and  they  specified  on  the  record  various  matters  which,  they  maintained, 
formed  evidence  of  consent  and  acquiescence,  which  was  denied  by  the  lessor,  who, 
however,  admitted  knowledge  of  what  had  occurred.  Prior  to  bringing  the  action,  the 
lessor  had  obtained  a  report  and  a  plan  of  the  workings  from  a  mining  engineer,  with 
a  view  to  his  information  and  to  the  bringing  of  the  action. 

Held  (aflSrming  judgment).  That  the  report  and  plan  were  confidential,  and  that  the 
lessees  were  not  entitled  to  recover  them  under  a  diUgence. 
Held  further  (reversing  Judgment),  That  it  was  competent  to  prove  by  parole, 

rlnst  Uie  provisifms  of  the  written  lease,  that  the  lessors  had  consented  to  abandon 
restriction  as  to  the  working,  and  that  the  lessees  were  entitled  to  a  proof  of  their 
averments  as  to  consent  to  abandon,  or  to  establish  acquiescence. 

Bartonshill  Coal  Co.  v.  Work  814 

-  Pasture  OK  Moor—Pertittent^StaX..  1449,0.  18 — Feu  Charter— Verbal  Lease — A  fishing 
company  authorized  by  Statute  invited  persons  to  settle  and  form  a  village,  and,  subject 
to  printed  regulaticms,  let  to  them  houses  and  grounds  for  99  years,  with  right  "  by  their 
tack,"  to  pasturage  for  a  cow  on  the  moor  adjoining.  The  onnpany  afterwards  sdid  the 
land  and  moor  to  C. 

Held  (affirming  judgment),  That  (i .)  the  leases  bound  C.  as  a  singular  successor,  both 
as  regards  the  houses  and  rights  of  pasturage,  the  latter  being  made  a  pertinent  to  the 
lease  of  the  land  ;  (2)  that  certain  tenants  who  entered  into  possession  without  written 
leases,  but  whose  names,  holding,  rental,  and  endurance  of  lease,  were  entered  in  the 
bodis  of  the  lessivs,  hdd  an  implied  lease,  valid  against  singular  successors. 

Cart^eli  v.  McLean  1741 
^Minerals — ReducOon  en  the  ground  of  sterility — G.  obtained  a  lease  for  21  years  of 
flie  freestone  and  all  minerals  and  substances  whatsoever  under  Cs  lands.  No  rent 
was  to  be  paid  the  first  year,  and  there  was  a  break  at  the  end  of  the  third,  seventh,  and 
fourteenth  years.  G.  spent  four  years  in  trying  experiments,  and  found  he  could  not  get 
sufficient  freestone  to  work  the  lease  at  a  profit. 

Held  (affirming  judgment).  That  he  was  not  entitled  to  reduce  the  lease  on  the 
gnMmd  of  sterility,  as  the  risk  of  quantity  is  on  the  lessee. 

Sehble,  The  rule  as  to  sterility  does  not  apply  to  a  min^al  lease. 

Gowans  v.  Christie  2024 

^ttQf  repeated  to  the  same  person,  presumption  as  to       .  .  .  125,  131 

—  to  executor  of  share  of  undisposed  of  residue         .  .  .  .132 

—  rule  as  to  being  void  for  uncertainty  .....  754 
*—    to  a  child,  how  far  in  satisfaction  of  child's  portion  ....  777 

to  a  child,  how  far  payment  by  trustees  to  child's  father  is  justifiable    .  .  987 

~~    to  Magistrates  for  aged  poor  held  valid     .....  1078 

—  effect  of  investing  without  authority  a  charitable  legacy  in  land  .  i(^8 
~~    general  rules  as  to  vesting  of,  under  a  clause  of  survivorship  .  .  1108 

—  general  rule  as  to  gift  to  A.,  who  is  sui  juris,  with  pown  to  do  what  he  likes  with 

the  sum  ^ven  .......  1310 

-~    rule  as  to  gifts  to  married  women  with  a  faculty      ....  1310 

to  poor  of  a  presbytery  is  not  void  for  uncertainty   ....  1434 

—  to  a  class,  liferent  and  gift  over,  rules  as  to  construction  and  vesting  stated  by 

L.  COLONSAY  .......  1537 

—  to  a  class  for  their  liferent  use  allenarly,  and  fee  to  issue  and  gift  over  .  .  15G6 

—  ademption  of,  principles  governing  .....  661 
"~    Trust  Settlement — Condition — IVAat  is  succeeding  to  estate — Construction — A 
testator  directed  his  trustees  to  convey  an  heritable  estate  to  his  widow  in  liferent,  and 

to  the  heirs  of  his  body,  whom  failing  to  A.  B.,  in  fee.  He  also  left  to  A.  B.  a  legacy 
^  j^zc^oco,  to  be  payable  "  only  in  the  event  of  his  not  succeeding  "  to  the  said  estate. 
In  another  clause  he  directed  his  trustees  to  pay  the  "  haill  legacies  "  before  enumerated, 
Jth  certain  exceptions  and  additions,  all  in  the  event  of  his  (the  truster)  leaving  no 
dtildren.  The  legacy  to  A.  B.  was  not  among  the  exceptions,  and  was  not  specially 
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alluded  to ;  but,  in  the  same  clause  he  directed  the  interest  of  jf40,ooo  to  be  paid  to 
A.  B.  "  till  such  time  as  he  should  succeed"  to  the  estate  in  question  by  the  deadi  of 
the  liferentrix ;  and  it  was  provided,  that  legacies  were  to  be  payable  within  one  year  of 
the  testator's  death.  The  testator  died  leaving  a  widow,  but  no  children.  A.  B.,  a  year 
after  the  death,  claimed  the  legacy  of  ;£2o,ooa  on  the  ground,  that  the  time  of  its  pay- 
ment had  arrived,  and  that  be  had  not  succeeited  to  the  estate  in  the  sense  of  the  mist 
deed. 

Held  (affinning  judgment),  That  he  had  succeeded  to  the  estate  in  the  sense 
required  by  the  deed,  and  was  not  entitled  to  the  legacy.  Evnngy.  Ewmg  913 

Legacy  to  nearest  relations  includes  half  blood     .  .  .  .  .  507 

Legacy  Duty— Conveyance  Inter  Vivos — Testament — Statutes  4S  Geo.  ill.  c.  149;  5$  Geo. 
III.  c.  184— Five  sisters  executed,  in  1825,  a  deed  whereby  they  assigned,  disp<medud 
conveyed  over,  *'  frum  us  and  our  heirs  severally,  to  and  in  favour  of  each  other,  andto 
the  heirs  and  assignees  of  the  last  survivor,"  their  whole  heritable  and  moveaUe  pro- 
perty, etTects,  means  and  estate,  then  belonging  or  which  might  belong  to  them  Oa 
the  death  of  one  of  the  granters,  the  Crown,  treating  the  deed  as  of  a  testamentary 
nature,  claimed  duty  on  the  estate  <A  the  lady  as  personal  successiMi,  and  the  Court  of 
Exchequer  found  for  the  Crown. 

Held  (reversing  judgment),  That  the  clauses  of  the  deed  imported,  that  it  was  a 
conveyance  inter  vivos,  and  not  of  a  testamentary  nature. 

Brown  v.  L.  Advocate  Ijl 
—  Change  0/  investment — A  testatrix  left  {tifioo  of  personal  property,  and  ;^i6,ooooa 
heritable  bond.  She  directed  her  trustees  to  pay  debts  and  legacies,  and  dispose  of 
the  residue  thus : — >"  I  direct  my  trustees  to  pay  the  whole  residue  of  the  said  trust 
estate  and  effects  to  W.  D.,  whom  I  herebjr  af^int  my  reuduary  legatee."  The  debts 
and  legacies  amounted  to  ^13,500,  so  that  it  was  impossible  to  discharge  them  without 
encroaching  on  the  j£i6,ooo  bond.  The  trust  deed  contained  power  to  uplift  and  chai^ 
existing  investments,  and  to  convert  the  estate  into  money,  in  whole  or  in  part.  By 
virtue  of  this  power  the  trustees  uplifted  the  ;£i6,ooo  bond,  and  having  taken  so  nudi 
the  money  as  was  required  to  satisfy  the  trust  purposes,  they  xeinvestol-uptm  heritage 
the  residue,  amounting  to  j£6ooo,  and  claimable  by  W.  D. 

Held  (affirming  judgment),  That  the  residue  was  not  liable  in  legacy  duty, — the 
change  of  investment  being  simply  in  ordinary  management,  and  for  better  preservation, 
and  not  a  permanent  change  tor  distribution,  so  as  to  alter  the  conditional  into  u 
absolute  direction  to  realize  the  estate.  L  Adv.  v.  Smitk  379 

Legal  Text  -writer,  arguments  taken  from,  while  author  is  alive         .  .  .  12^3 

Legitim.    See  also  "Provisions,"  "  Marriage." 

—  conveyed  by  wife  and  husband  by  post  nuptial  contract  to  trustees  in  trust,  then 

husband  becoming  bankrupt .  .  .  .  .  .  '777 

—  intimation  of  assignation  of,  to  debtor  in  legitim  .  .1777 

—  clause  in  marriage  contract  discharging  is  no  bar  against  child  claiming  onap- 

portioned  residue  of  funds  settled  by  parents  .... 
Legitimacy.   See  also  **  Domicile,"  *  Marriage. 

~  Marrias^— Parent  and  Child— Foreign—  Stat.  5  &  6  Will  IV.  c,  54— A  Scotdmian  ly 
birth,  having  acquired  an  English  domicile,  was  regularly  married  in  England  to  the 

sister  of  his  deceased  wife.  The  second  wife  died  in  England  in  1832,  and  during  her 
life  no  challmge  was  made  of  her  marriage.  She  left  a  son.  In  1835  the  Act  5  &  6 
Will.  IV.  c.  54,  was  passed,  by  which  marriage  with  a  deceased  wife's  sister  was  declared 
to  be  void,  but  it  saved  from  challenge  all  such  marriages  as  had  not  been  challenged, 
and  which  had  been  dissolved  by  the  death  of  the  wife  oefore  the  date  of  the  Act.  In 
1853  the  succession  to  an  heritable  estate  in  Scotland  opened  to  the  son  of  the  second 
m:irriaL,'e  on  the  supposition  that  he  was  to  be  held  legitimate  by  the  law  of  Scotland. 
Evidence  was  laid  before  the  Court  of  Session  to  the  effect,  that,  by  the  law  of  England, 
he  was  to  be  held  as  legitimate  in  that  cotmtry  since  the  date  of  his  mother's  de:^ 

Held  (reversing  judgment),  (i)  That  the  Court  was  not  bound  to  recognize  the  law 
of  England,  if  it  conflicted  with  the  policy  of  the  law  of  Scotland,  or  the  notions  of 
morality  and  religion  there  prevalent.  (2)  That  even  if  EngUsh  law  were  r^aided^ 
then  such  a  marriage  was,  by  that  lav,  deem^  void,  though  no  proceeding  to  dedare 
it  void  was  allowed  in  England  after  the  death  of  (me  of  the  married  persons. 

FentoH  V.  tirrim^ione 

—  Succession — Competition  of  Heirs — Status — Presumption  of  Law — Sequestration  ef 
Entailed  Estates — Judicial  Factor— k.  claimed  to  be  heir  apparent  of  M.,  the  last  heir 
of  entail  in  certain  estates,  having  for  fifty  ]rears  been  treatea  oyall  interested  paiticsas 
next  heir,  and  beoi  cited  as  such      M.,  in  proceedings  under  Che  Mon^omery  sad 
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Rutherfurd  Acts.  Four  months  after  M.'s  death,  before  A.  was  served  heir,  B.,  the  heir 
next  in  snccession  to  A.,  petitioned  the  Sheriff  of  Chancery  to  be  served  heir  to  M.,  on 
the  ground,  that  the  father  of  A.,  and  through  vhom  A.  claimed,  was  illegitimate,  owing 
to  the  mother  of  A.'  s  father  being  already  married  to  another  man  alive  at  the  time  of 
her  marriage  to  A. '5  grandfather.  The  petitions  of  A.  and  B.  for  service  being  ccmjoined, 
B.  then  petitioned  the  Court  (mF  Session  to  appoint  a  judicial  factcnr,  till  the  question  of 
competition  in  the  succession  should  be  settlra. 

Held  (affimjing  judgment),  That  A.  having  long  enjoyed  the  status  of  legitimacy, 
and  the  case  set  up  by  B.  not  being  strong  enough  to  displace  the  primd  facie  right  of 
A.,  the  Court  ought  not  to  appoint  a  factor — (Lord  Wemsleydale  dissentiente). 

Catr^bellv.  Campbell  1^42 
UgiUm^— Marriage — Succession — Cohabitation  beginning  in  Adultery—Presumption 
of  Lawful  Marriage—].,  a  domiciled  Scotsman  while  in  England  in  i79o,  eloped  with 
Mrs.  L.,  and  they  cohabited  together  till  J.*b  death  in  1806,  having  had  several  children. 
L.  died  in  1784,  but  whether  J.  and  Mrs.  L.  knew  of  L.'s  death  there  was  no  evidence.  In 
1782  Mrs.  L.  accompanied  J.  with  his  regiment  to  America,  passing  as  bis  wife.  They 
returned  to  Engird  in  1784.  Between  1793  and  1806  and  afterwards,  J.  and  Mrs.  L., 
among  the  relations  of  J.,  passed  as  man  and  wife,  and  were  acknowledged  as  such. 
Their  son  bom  in  1787  was  duly  retoured  in  1812,  as  legitimate  heir  to  a  Scotch  estate 
which  he  could  not  have  taken  if  illegitimate,  and  this  estate  was  still  in  the  possession 
of  J.'s  grandson. 

In  a  litigation  in  1862,  the  lawful  marriage  of  J.  and  Mrs.  L.,  and  the  legitimacy  of 
flieir  son,  were  put  in  issue. 

HBU>  (affirming  judCTient),  That  the  cohabitation  by  habit  and  repute  was  sufficient 
proof  that  J.  and  Mrs.  L.  were  lawfully  married,  though  the  cohabitation  for  the  6nt 
four  years  was  adulterous,  and  there^Hre  that  that  son  was  legitimate. 

Campbell  V.  CttnMelUNo.  2)  15^5 
l^Hmaiion  per  subsequens  malrimmmm  of  an  alien  bom,  does  not  confer  a  title  to 

Scotch  heritable  estate  .....  332 

—  dates  only  from  the  marriage  of  parents,  not  from  birth  .  346 

—  of  children  born  by  an  English  mistress  in  England  while  the  father's 

domicile  is  Scotch         ......  997 

—  a  Scotsman,  after  living  long  in  London,  selling  off  his  house  and  returning 

to  Scotland  with  the  object  of  marrying,  and  thereby  le^timatiiig  childiwn 
bom  before  marriage  .....  1683 

—  whether  a  child  which  is  illegitimate  at  birth,  its  putative  father  not  having 

at  the  time  a  power  of  legitimating  him  by  means  of  a  subsequent 
marriage,  could  be  legitimated  by  the  putative  father  subsequently 
acquiring  a  Scottish  domicile  before  marriage  with  the  mother — L. 
Ha^herley  L.  C.  neg.  .....  1682 

—  if  the  domicile  of  the  uther  is  Scotch,  the  place  of  birth  of  an  ill^timate 

child,  when  the  mothtf  is  afterwards  married  by  the  father,  becomes 
immaterial      .......  1682 

—  marriage  and  the  consequences  of  marriage  must  be  determined  by  the  law 

of  the  country  of  the  domicile  .....  1687 
letter  of  Credit— Obligation — Mandate— Relevancy— Forgery  by  a  Clerk — A.  of  Glasgow, 
obtained  a  letter  of  credit  from  the  U.  Bank  there  on  a  Liverpool  Bank  in  favour  of  B.  of 
Liverpool,  and  duly  posted  the  letter  to  B.  When  the  letter  reached  Liverpool  B.  was 
absent,  and  the  only  clerk  in  bis  office  forged  a  cheque  in  B.'s  name,  and  obtained  pay- 
ment from  the  Liverpool  Bank,  and  absconded.  The  Liverpool  Baak  having  thereafter 
declined  to  pdy  B.'s  draft,  B.  and  A.  raised  an  action  against  the  U.  Bank  for  repayment, 
the  defence  being  that  the  U.  Bank  put  the  Liverpool  Bank  in  funds,  but  that  the  latter 
was  imposed  tm  by  a  forged  cheque  : 

Held  (reversing  judgment).  That  this  was  a  relevant  ground  of  action,  and  that  the 
U.  Bank  was  bound  to  shew  either  that  the  Liverpool  Bank  had  actually  paid  the  draft 
of  B.,  or  that  the  Liverpool  Bank  did  something  which,  as  between  it  and  B.,  was 
equivalent  to  such  payment 

Letter  itf  Credit — ^A  letter  of  credit  is  not  a  negotiable  instrument,  and  payment 
cannot  be  resisted  because  the  letter  is  not  delivered  up.  Orr  v.  Union  Bank    41 1 

—  Forgay— 'Fraud— Bank  Cheque— Payment  en  Forged  Signatmv—Disckarge—iS  and 
17  Vict.  c.  59,  §  19— H.  thecountry  agent  of  C.  an  insurance  company,  forged  a  propoMl 
for  an  insurance  on  the  life  of  A.  B.,  combined  with  a  loan  in  his  favour.  A  bond  was 
also  forged  by  H.,  and  sent  to  the  head  office.  The  C.  company  on  advancing  the  loan 
obtained  a  letter  of  credit,  in  favour  of  A.  B.,  and  sent  it  to  IH.  to  be  delivered  to  A.  B. ; 
IL  7  F 
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but  H.  himself  cashed  the  cheque,  on  a  forged  indorsation  of  A.  B.,  with  H.'s  own 
indorsation  subjoined.  This  occurred  b^ore  the  passing  of  the  Act  i6  and  17  Vict,  c  59. 
H.  having  absconded,  the  C.  company  sued  the  bank  for  the  contents  of  the  letter  ot 
credit,  on  the  ground  that  the  bank  bad  not  paid  it  to  the  payee. 

Held  (affirming  judgment^  That  the  payment  by  the  bank  on  the  forged  signatttre 
did  not  form  any  valid  defence  against  the  action  for  payment  at  the  instance  of  the 
insurance  company.  British  Linen  Co.  v.  Caled.  Ins.  C*.  long 

Lex  loci  coniracius,  rule  as  applied  to  questions  of  vahdity  of  marriage  .  .  87c 

Lien  of  lav  agent  on  client  s  title  deeds  does  not  cover  costs      action  to  recorer 

expenses      .  .  .  .  .  .  .  6fj 

—  extending  over  several  estates  of  client        .....  619 

—  on  borrower's  lands  must  be  disclosed  by  one  acting  for  both  borrower  and  leiukr  621 

—  on  deed  not  allowed  to  prevent  inquiry  as  to  the  agreement  under  which  the  deed 

was  prei»red  .  •  1154 

—  for  dead  firdgfat  may  be  validly  granted  by  charter  party  .  .  1904 
Li^  fnsuramcg  on  husband's  life  taken  out  in  wife's  name,  if  rmsraiable  and  in  liea  of 

marriage  contract,  is  a  valid  provisi<m  against  husband^  banknipt 
trustee        .......  104] 

—        bmrowing  money  on,  and  security  of  cautioner  diereoa  .  .  10^ 

Uferenier  introduced  in  a  series  of  heirs  of  entail  .  .  .371 

—  having  power  to  dispose  of  the  fee       .  .  .  .  •  ^ 

—  not  entitled  to  bonus  of  bank  shares  which  are  hdd  in  trust  for  a  minor  till 

majority  .  .  .  .  .658 

—  gift  to  A  in  liferent  and  children  and  fee,  if  A  dies  without  issue,  the  principal 

falls  into  the  residue         .  .  .  .  .  •  ^ 

—  gift  to  G.  and  the  rest  to  P.,  and  failing  both  without  children,  then  the  whole 

to  devolve  on  S.,  this  gives  no  liferent  by  implication  to  G.  in  the  share  of  P.  1303 

—  power  of  trustees  to  reduce  provision  to  children  to  a  liferent  .  . 

—  rule  as  to  vesting  of  legacies  at  the  death  of       .  .  .  .  153] 

—  legacy  to  a  class  for  Uferent  use  aUenarly  and  fee  to  issue,  whom  failing  to 

survivws  and  issue  .  .  .  .  .  .  ijfil 

—  legacy  of  succesuve  liferents  .  .  .  .  .15^ 

—  marri^  contract  giving  fund  to  man  and  wife  in  conjunct  fee  and  liferent 

and  children  in  fee,  fee  Is  in  survivor  in  trust  for  chikuen  .  sot] 

I^itiUd  liability  company,  memorandum  of  association  falsely  stating  that  part  of  sbaies 
had  been  paid  up  .......  i8ti 

Liquidator.   See  "Company,"  "Bankruptcy." 

—  his  position  toward  contributories  is  no  better  than  that  of  company  .  181I 
Lifniiations,  Statute  of,  general  effect  stated  .  .  ■  .19 
X«^j«(/i^man<i^  cannot  be  set  off  against  unliquidated  dama^                    .  .4^ 

—  illiquid  demands  cannot  be  set  oflT  against  action  on  bill  of  excban^  .  .  &9 
Lis  ftiUUntf  a  good  answer  to  landlord  insisting  on  tenant  having  lost  a  nght  of  reneval 

of  lease  by  not  making  demand      .....  1343 
Loan  on  land  charged  with  ground  annual  .  .  .  .^41 

—  to  debtor  whose  estates  are  subject  to  law  agent's  lien  .  .  .  6tj 

—  one  law  agent  acting  for  borrower  and  creditor         .  .  .  .  6aa 

—  negligence  of  solicitor  in  not  securing  cautioner  for    .  .  .  ,  1(83 

—  of  money  by  a  company  to  buy  its  shares  .  .  .  .  .  4« 
Local  Acts  exempting  railways  from  parochial  burdens  impliedly  repealed  as  to  railways 

by  Poor  Law  Act  .....  Y(]\^ 

Locality,  deed  of,  to  widow  of  heir  of  entail  is  not  made  under  a  faculty,  but  by  the  heir 

qua  fiar,  and  so  was  reducible  ex  capita  lecti      .  .  .  17634 

—     lands,  widow  has  the  exclusive  right  to  game  and  fishings  in  ,  .  lo^ 

Lock — Common  Property — Part  and  PerHnent—Right  of  Riparian  owner  in  Lock — ^A 
and  B.,  two  proprietors  £x  adverso  of  the  shores  of^I^ch  Rannoch,  bad,  by  decree  of  the 
Court  of  Session,  been  found  to  have  a  joint  right  or  common  property  in  the  loch. 
Thereafter  A.  sold  part  of  bis  lands  adjacent  to  the  loch  to  C,  the  title  being  taken  in 
the  same  terms  as  in  his  own  Crown  charter,  where  lakes  were  merely  mentioned  as 
amongst  other  pertinents. 

Held  (affirming  judgment^  In  a  declarator  at  B.'s  instance,  that  C  had  also  a  ^it 
of  common  property  in  Loch  Raimoch. 

Where  a  lake  is  common  property,  each  profffietor  can  restrain  the  other  from  an 
excessive  exercise  of  his  right  j  and  he  can  alienate  his  share  to  as  many  others  as  be 
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pleases,  so  long  as  these  subdivided  shares  do  not  together  exceed  the  original  share  in 
a  manner  prejudicial  to  the  others.  Mensies  r,  Macdonald  621 

flcil-^tfAffM — Comwum  Property — Pertinents — Riparian  Rights  in  a  Lake — By  Crown 
charter  dated  1599,  the  lands  or  R.  abutting  on  two  navigable  inland  lakes  through  which 
a  river  runs,  were  granted  to  the  predecessors  of  S.  cum  silvis  lacubus  et pertineniiisy  the 
same  description  being  followed  in  all  subsequent  titles.  N.  the  owner  of  the  lands  of 
B.  also  abutting  on  the  lakes,  had  a  Crown  charter  of  1607  purporting  to  g^nt  the  lands 
{una  cum)  along  with  two  lakes,  and  separate  feu  duties  being  payable  for  lands  and  lakes, 
but  after  162 1  the  separate  mention  oS  the  lakes  and  corresponding  fea  duty  disappeared 
from  Uie  titles  of  N.  N.  set  up  a  claim  to  the  exclusive  ownership  of  the  lakes,  wUch 
were  six  miles  long,  and  relied  on  exclusive  possession  for  time  immemorial. 

Held  (reversing  judgment),  (i)  That  each  riparian  owner  had  primd  faciei  joint 
right  to  the  lake ;  (2)  that  the  words  una  cum  did  not  impart,  that  the  lakes  were  there- 
by made  pertinents  of  the  lands  of  B. ;  (3)  that  the  total  omission  of  all  mention  of  the 
lakes  after  1 62 1  must  have  been  intentional,  and  the  right  to  the  exclusive  ownership  of 
the  lalKS,  if  ever  valid,  was  now  cut  off  by  the  negative  prescription  ;  (4)  that  tm  the 
evidence  no  greattf  or  mwe  exclusive  possession  on  the  part  of  N.  had  been  proved 
than  of  any  other  riparian  owner ;  (5)  that  S.  had  with  the  other  riparian  owners  a 
joint  right  to  the  lake.  Scott  v.  Z.  N^ier  1688 

—  use  of  a  boat  as  evidence  of  exclusive  possession  of  a  loch  .  .        1696^  1700 

—  prohilNting  modes  of  fishing  in  loch  as  evidence  of  exclusive  possession  .  1697, 1700 
'jmg  lease  by  Railway  Co.  of  another  line  makes  them  substantially  owners  .  .  915 
~  lessee  not  liable  as  owner  to  assessment  for  rebuilding  Parish  Church  .  .  1595 
lardsj  House  of,  whether  decree  if  obtained  by  fraud  may  be  reduced  by  action  in  Court 

of  Session       .......  333 

—  Lord  Cranworth  thought  it  could  be  so  reduced  ....  341 

—  Lord  Brougham  thought  it  could  be  treated  as  a  nullity      .  .  .  345 

—  Lord  St.  Leonards  mought  the  only  remedy  was  by  petition  to  the  House,  and 

not  by  action  of  reduction  in  Court  below   ....  347 

—  may  depart  from  its  former  decision  if  wrong  in  law,/w  Lord  St.  Leonards     .  388 

—  petition  to,  to  resume  consideiatiott  of  an  appeal       ....  419 

—  some  instances  of  House  reversing  doctrines  of  law  once  thought  to  be  well 

settled  in  Scotland    .  .  .  .  .  .         720^  11 19 

—  power  of,  to  direct  the  trial  (rf*  issues  .  .  .  .  .813 
~-  oat  Law  Peer  referring  to  opinion  of  a  Peer  deceased  a&er  the  hearing  .  887 

—  one  Law  Peer  reading  opinion  of  absent  Peer  ....  1269 

—  mode  of  enforcing  payment  of  costs  in  Court  (A  Sessicm  tmder  an  order  of  House  •  1068 

—  as  to  expenses  whoe  the  Lords  differ  in  opinion        ....  1248 

—  reference  to  oath  is  competent  after  a  judgment  of  .  .  ,  .  1527 
Lunatic — Reparation —  IVrongvus  Detention — Insanity — Agmt  and  Client— Malice  and 

Want  of  ProbaAle  Cause — Issues — In  an  action  of  damages  against  the  law  agent  of  the 
pursuer  and  his  family,  for  wrongfully  causing  him  to  be  confined  in  a  private  madhouse, 
under  a  warrant  alleged  to  be  wrongfully  obtained  by  the  agent,  on  an  application  in 
name  of  the  pursuer's  mother,  and  uiere  being  no  allegation  of  irregularity  in  the  pro- 
ceedings : 

Held  (affirming  judgment),  That  it  was  not  necessary  to  aver  malice  and  want  of 
probable  cause  in  the  issue,  as  want  of  due  inquiry  and  examination  would  be  a  good 
cause  of  action. 

—  Reparation — Privilege—^ Agent  and  Client— Wrongms  Detention—i.  An  agent  of  a 
party,  who  takes  steps  to  get  him  confined  in  a  lunatic  asyltun  as  insane,  is  not  liable 
ui  damages,  unless  he  knew  him  not  to  be  insane,  or  interfered  oflSciously  and  recklessly, 
and  without  due  inquiry.  2-  Medical  men,  being  qualified  practitioners,  who,  after  due 
examination,  believe  that  a  party  is  msane,  and  grant  a  certificate  to  that  dSiect,  with  a 
view  to  the  party  being  confined  in  a  lunatic  asylum,  are  not  liable  in  damages,  {dtfaough 

the  party  should  prove  to  have  been  sane-  Mackintosh  v.  Fraser  1 184 

—  Issue — Detention  in  a  Madhouse— Illegal  Detention — Evidence— Issue— Declarator  0/ 
Sonify — Res  Judicata — In  an  action  by  M.  for  illegal  and  wrongful  detention  in  a 
madhouse  kept  by  S.,  an  issue  **  whether  M.  was  illegally  and  wrongfully  detained  "was 
settled. 

^  Held  (affirming  judgtnent).  That  such  issue  did  not  admit  evidence  as  to  alleged 
violations  of  tbe  Statute  in  the  mode  of  bis  treatment  while  in  the  madhouse. 

Held  further.  That  a  decree  in  an  action  of  declarator  of  sanity  raised  by  M. 
against  S.,  and  which  decree  passed  in  absence,  was  not  admissible  evidence  to  prove 
illegal  detention.  Mackintosh  v.  Smith  1292 
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Lunatic — Warrant  to  remove  to  an  asylum — Reduction — Interest  of  fudge — ^Tbe  Statute 
55  Gea  iii.  c.  69,  §  8,  does  not  require  evidence  to  be  given  on  oath  to  a  Sheriff  oo 
granting  a  warrant  to  send  a  lunatic  to  an  asylum.  The  Sutute  applies  to  lunatics  not 
cranosced  as  well  as  those  cognosced. 

The  Sheriff  vho  grants  warrant  which  is  sx  facie  regular  and  within  lus  jurisdictioii, 
has  no  interest  in  the  document  such  as  renders  him  haUe  to  be  made  defender  in  an 
action  of  reduction  of  such  warrant  Madsmtosk  t.  Aridej  1^ 

''J/aA,"  "acts  made  "used  in  entail  may  be  read  as  "acts  done"    .  .  .  I4c6 

MtUiee  need  not  be  alleged  in  action  for  wrongfully  confining  in  a  madhoase    .  . 

—  need  not  be  alleged  against  constables  for  alleged  wrongous  im|viscHiment  widmt 

a  warrant    ......  .  .  1454 

—  alleging,  in  action  gainst  Judge  does  not  make  him  liable  if  the  act  was  vidiii 

his  jurisdiction         .....  .  .  itiS 

—  otherwise  as  to  action  against  officers  of  the  Judge  or  Court  .  .  .  ihS 
Malicious  prosecution,  question  of,  is  for  jury  .  .  '  •  VH 
Manager  and  secretary  of  company  both  liable  to  purchaser  of  shares  for  false  rcptvti 

issued  by  directors  on  their  advice  leading  to  the  purchase  .  .  lU] 

—  of  a  private  company  may  be  authorized  to  sign  bills  for  it  .  •  ^ 

—  of  a  private  firm  has  no  power  to  leave  blank  cheques  to  be  filled  up  by  clerks, 

and  binding  the  firm,  and  he  has  no  power  to  sign  the  company  s  name  or 
change  the  firm's  investments  .  .  >  •  •  ISP*^ 

Mandate.   See  "  Letter  of  Credit' ' 

Manse  of  established  church,  minister  not  assessable  to  powrate      .  .  .  ui 

Mansion  Mouse,  measurement  of  300  yards  fRun,  in  a  mineral  leas^  prohiluting  undeF- 

ground  workings    .  .  .  .  .  .  .  .  i^jt 

Aiarch  fence-,  when  hedge  and  ditch  may  be  treated  as  such  .  .  .  ■ 

Marine  Insurance,  where  charter  party  authorized  advance  to  master  against  frei^ 

subject  to  insurance,  this  implied  that  charterer  must  insure  his  advance       .  •  »o 

Marriage.    See  also  "  Donation,"  **  Provision,"  "  Divorce." 

Marria^f  contract  of,  de presenti.  L.  Westbury  thought  particular  place  and  day  need 

not  be  alleged  or  proved  .  .  .  .  136( ' 

—  promise  cum  subseguente  copula.  L.  Westbury  thotight  latter  need 

not  take  place  in  Scotland,  if  referable  to  promise  made  in  Scodutd  1270 

—  L.  Wensleydale  thought  the  written  evidence  may  be  made  aoy- 

where  if  the  promise  was  made  in  Scotland       .  .  . 

—  Ls.  Wensleydale,  Chelmsford,  and  Kingsdown  thoi^ht  the 

promise  and  the  copula  must  bodi  be  in  Scotland,  and  mutually 
referable  to  each  other        ...  -  1273, 137^  v&\ 

Marria&— Declarator—Control  de  ^^iii\—Acbien>lei^;ment— Promts*  subseqiiate 
copuli — Evidence  of  Premise— Locality  of  Promtse—Lcx  loci — ^Y.,  in  course  of  a  cor- 
respondence with  Miss  L.,  on  suddenly  hearing,  and  while  under  the  imjuessioo  that  die 
had  just  married  another  person,  wrote  that  he  (Y.)  was  grateful  to  her,  "fbrhefonndhe 
had  promised  to  her  to  do  more  than  he  could  pfn'form."  At  a  later  period  Y.,  after 
having  cohabited  with  L.  in  Ireland,  and  gone  through  a  secret  ceremony  of  naanigt 
with  her  there,  and  when  she  was  pregnant,  wrote,  in  reference  to  her  proposiag,  in 
certain  events,  to  disclose  something  affecting  their  position,  **  I  have  already  done  mote 
than  I  promised,  at  great  risk."  During  the  same  correspondence  L.  wrote  to  him,  after, 
as  she  alleged,  their  mutual  exchanged  matrimonial  consent,  but  before  cohabitatioa, 
"  I,  who  have  lain  at  your  heart,  and  in  sight  of  Heaven  been  called  yours."  Agun  L, 
after,  as  she  alleged,  he  had  legally  declared  her  to  be  his  wife,  but  before  cohabitatioo, 
and  before  he  had  gone  through  a  ceremony  in  presence  of  a  priest,  which  she  farther 
required  to  satisfy  her  conscience  as  a  Roman  Catholic,  wrote  to  Y.  in  reference  to  some 
coolness  on  his  part,  "  Do  not  say  it  is  a  comfort  to  be  rid  of  me  :  if  it  is,  you  ksor 
you  are,  you  always  have  been,  free."  While  the  parties  were  travelling  t<^ether,  Y- 
frequently  called  L.  by  the  name  of  Mrs.  Y.,  in  the  presence  of  hotel  keepers  and 
lodging  house  keepers. 

Held  (by  LoRi»  Wensleydale,  Chelmsford,  and  Kingsdown,  rev.  judg-X 
That  these  writings  and  acknowledgments  were  too  v^ue  to  establish  a  maniage  de 
presenti  in  Scotland  betw^n  Y.  and  L.  {diss..  Lord  Chancellor  Westbury,  and 
Lord  Brougham). 

Held  further  (hy  Lords  Wensleydale,  Chelmsford,  and  Kingsdown),  That 
the  above  letters  of  Y.  were  too  vague  to  establish  a  promise  of  marriage  de /uturvviih 
L.  (diss.,  Lord  Westbury  L.  C). 
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Jbsnming  Y.  had  made  in  Scotland  a  pramise  to  marry  L.,  and  that  they,  before  co- 
habitation, then  went  to  Ireland,  and  there  a  marriage  was  celebrated  by  a  Roman 
Catholic  priest  between  them,  which  turned  out  invalid,  that  they  then  cohabited  in 
Ireland  some  days,  and  then  continued  the  cohabitation  in  Scotland : 

Held  (by  Lords  Chelmsford  and  Ktngsdown),  That  the  cohabitation  in  Scot- 
land would  be  attributable  to  the  Irish  ceremony,  and  not  to  any  previous  promise  in 
Scotland,  and  therefore  could  not  be  connected  with  such  promise  so  as  to  constitute 
marriage  (diss.,  LORD  Westbury  L.  C.) 

Under  the  Statute  19  Geo.  11.  c.  13,  which  made  it  an  offence  for  a  Popish  priest  to 
celebrate  a  marriage  in  Ireland  between  a  Protestant  and  a  Roman  Catholic,  if  one  of 
the  parties  has  been  born  and  bred  a  Protestant,  and  has  not  professed  to  be  a  Roman 
Catholic,  he  is  a  Protestant  in  the  sense  of  the  Statute  ;  and  even  his  own  statement, 
that  he  was  a  Roman  Catholic,  would  have  no  efTect,  if  opposed  to  the  tenor  of  his 
conduct — (P«r  Lords  Wemsleydale  and  Chelmsford.) 

Yelverton  v.  Langwortk  1256 

Carriage — Oath  of  Party — Declarator  of  Marriage — Interests  of  Third  Party — fudgtnent 
of  House  of  Lords — Competency — Miss  L.,  in  action  of  declarator  of  marriage  against  Y., 
obtained  decree  in  her  favour  in  the  Court  of  Session,  which  decree  was  reversed  by  House 
of  Lords,  and  cause  was  remitted  to  Court  of  Session  "  to  do  what  was  just  and  consist- 
ent with  this  jud^ent"  After  application  of  this  judgment,  Imt  before  detract,  she 
presented  a  petition  for  a  reference  of  the  whole  cause  to  the  defender's  oath.  On 
the  record  it  appeared  that  Y.,  after  the  alleged  marriage  with  Miss  L.,  married  in 
regular  form  Mrs.  F.  a  widow,  by  whom  he  had  children  before  this  action  was  com- 
menced, and  who  was  no  party  to  the  action. 

Held  (affirming  judgment),  (i.)  That  a  reference  to  oath  is  in  the  discretion  of  the 
Court ;  (2.)  Considering,  that  the  interests  of  Mrs.  F.,  a  third  party,  were  involved,  the 
reference  was,  in  the  exercise  of  the  discretion  of  the  Court,  properly  refused  ;  (3.)  That 
a  reference  to  oath  is  as  competent  after  a  final  judgment  of  the  House  of  Lords  as 
after  a  judgment  of  the  Court  of  Session  unappealed  from  ;  (4.)  That  a  decree  under 
such  reference,  if  allowed,  would  be  a  judgment  in  rent,  and  binding  on  Mrs.  F. 

Opinions,  That  since  11  Geo.  iv.  and  i  WilL  iv.  c.  69,  a  reference  to  oath  in  actions 
of  declarator  of  marriage  is  incompetent,/^  LORD  CHELMSFORD  L.  C,  du&.  LORD 

COLONSAY. 

That  in  all  cases  of  declarator  of  marriage  a  reference  to  oath  is  incompetent,  per 
Lord  Cranworth.  Longworth  v.  Yelverton  1527 

Marriage  with  deceased  wife's  sister  in  England,  state  of  former  law  .  .  .  862 

—  with  English  mistress,  the  husbsmd's  domicile  being  Scotch  .  .  997 

—  action  for  divorce  by  English  husband  living  in  Scotland  apart  from  wife  who 

remained  in  England         ......  1235 

—  with  wife  of  another  man  who  dies  after  some  years,  and  cohabitation  continues, 

and  children  are  bom,  lawful  marriage  may  be  mresumed  .  .  1505 

—  There  is  no  rute  of  law,  that  if  a  cohabitation  be  iflicit  for  some  years  and  con- 

tinue, marriage  will  not  be  pr^umed  unless  some  great  change  in  the  relation 
be  proved  .....  1512,  1523,  1535 

Bianiage  contract,  obligation  in,  to  entail  lands  not  effectually  carried  out       .  .  685 

—  oUigation  in,  to  settle  by  entail  lands  acguirenda  ....  690 

—  onerous  obligations  in,  not  binding  on  substitute  heirs  of  entail        .  .  690 

—  obligation  in,  discharged  by  a  blundered  deed     ....  69a 

—  if  obligation  can  be  enforced  after  1 50  years'  omission       .  .  .  691 

—  trustees  of,  who  had  obtained  bond  and  disposition  (with  and  infeftment  of)  over 

lands  to  which  husband  had  only  personal  right,  preferred  to  bankruptcy 
trustee    ........  724 

—  giving  portions  to  daughters  in  lieu  of  legitim,  and  one  obtaining  a  sum  in  addition 

to  the  others        .......  762 

—  if  none,  donation  to  wife,  if  reasonable,  will  be  supported   .  .  .  1047 

—  wife  consenting  to  a  deed  which  gave  her  conventional  provisions,  and  husband 

afterwards  varying  part  of  deed         .....  1330 

—  postnnptial  contract  securing  sum  to  wife  and  intraest  to  her  during  marriage, 

maybe  set  aside  by  husbwd's  bankruptcy  trustee  to  the  extent  of  such  interest  1639 

—  postnuptiaL  providing  liferent  to  wife  in  case  she  survived,  held  to  be  inoperative 

when  wife  predeceased  husband       .....  1465 

—  antenupdal  conveying  "  wife's  conquest"  includes  all  that  comes  to  wife,during 

marriage,  whether  by  virtue  of  contract  or  succession      .  1470 
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Marriage  contract,  postnuptial  conveying  legitim  of  wife  to  trastees,  then  hiuband 

becomii^  bankrupt  .  .  .  .  177 

—  provision  for  younger  children  is  binding  on  heir  male  of  the  mairiage  .  183I 

—  where  hustsand  commits  adultery,  and  is  divorced,  he  forfeits  all  benefit  from 

funds  included  in  contract,  including  what  he  has  himself  contributed  .  199: 

—  settling  her  conquest  in  antenuptial  contract        ....  147? 

—  where  parents  settled  fund  to  themselves  in  conjunct  fee  and  liferent  to  them  and 

children,  if  portion  is  given  to  child  on  marriage,  it  is  an  apportionment,  not 
complete  discharge  ......  joi 

—  making  annuity  to  widow  payable  out  of  entailed  estate,  and  toeing  optioa 

to  substitute  annuities  bought  from  insurance  office        .  .    *      .  10^ 

—  anntuty  secured  by  entailer  over  entailed  estate  is  a  ddbt  of  the  entailer,  and  heir 

may  be  directed  to  relieve  estate       .....  2048 
Marriaggf  the  saying  that  a  witness  is  necessary  to  a  marriage,  how  iar  correct  .  1519 

—  habit  and  repute  does  not  make  marriage,  but  is  merely  evidence  Irom  ^udi 

marriage  may  be  presumed  .....  i^zoi 

—  with  a  mistress  is  easily  to  be  presumed  after  long  course  (tf  cohftlMtatiaw 

and  children  being  bom  .  .  . 

—  inconsistency  of  accounts  often  given  by  parties  cohabiting  not  important  on 

point  of  marriage  ......  i$z 

Marria^,  destination  to  heirs  male  of  the,  and  Uie  heirs  whatsoever  of  dieir  body,  whom 

failing  to  heirs  female        ......  V3f^ 

Married  woman,  liferent  of  fund  to,  with  faculty  to  dispose  of  the  principal     .  .  130; 

— .     eloping  with  and  cohabiting  with,  after  her  husband  dies,  and  having  children, 

presumption  of  marriage  in  such  case  .....  1501 

Matter  of  ship  has  power  to  bind  the  owner  by  bill  of  lading  .  .  .  191: 

—  action  against,  on  bill  of  lading  .  .  .  .  .  -19' 
— .    liable  to  third  parties  for  injuries  caused  by  servants'  carelessness,  reasons  for  this 

rule  .  .  .  .  .  .  -79 

—  bound  to  provide  safe  tackle  and  machinery  for  servants       .  793,  loi 

—  may  be  liable  fm-  a  defective  system  of  [XY>tecting  his  servants  in  hazardous  wocks  79 

—  may  be  liable,  if  a  defective  rope  used  and  not  replaced  by  sound  one  .  .  79 

—  liaUe,  if  he  take  part  in  the  work,  and  is  himself  negligent,  and  so  causes  the 

injury  .  .  .  .  .  .  -79 

—  instances  of  fellow  servants  engaged  in  a  common  work        .  .  •79 

—  bound  to  select  careful  workmen  to  work  with  their  fellow  workmen     .  796^  15^ 

—  difficult  to  define  common  employment  or  collaborateurs       .  .  •  /9] 

—  if  servant  is  party  to  a  fraud  along  with  master,  both  or  ^ther  may  be  sued  incivQ 

action  by  person  damaged      .....        1147,  114$ 

—  manager  of  a  firm  has  no  implied  authority  to  engage  clerks  for  long  terms  mthont 

consulting  firm         .......  igj^ 

—  manager  of  a  factory  has  no  power  to  substitute  power  looms  for  hand  looms  .  1976 
Master  and  Servant — Negligence  of  Master — Refiaraiion — QMestion  fir  Jury — P.,  a 

miner,  complained  to  S.,  the  own^s  manager,  of  a  dangerous  $U>ne  m  the  roof  of  the 
mine,  and  S.  promised  to  remove  it  While  P.  was  woridng,  and  befive  its  removal, 
Uie  su>ne  fell  and  killed  him. 

Held  (reversing  judgment).  That  it  was  for  a  jury  to  say,  whether  die  sbme  was  left 
by  the  ni^l^nce  of  the  owner,  and  whetho-  P.  was  killed  by  its  falling,  and  not  by  his 
own  rashness. 

A  master  is  bound  to  protect  servants  employed  in  dangerous  occtipations  against 
extraordinary  danger.  Paterson  v.  IVaUace  3S9 

 Colliery— Culpa — Reparation — Damages— lA,,  a  coalminer,  while  in  the  pit  at  work, 

having  certain  grievances  against  the  mastery  after  consulting  his  fellow  workmen, 
resolved  to  leave  the  pit  in  order  to  represent  his  demands  to  the  master  and  leave  the 
service  if  these  were  not  complied  with,  and  in  coming  up  the  shaft  was  killed  by  a 
stone  falling,  and  which  fell  by  the  negligence  of  the  master. 

Held  (reversing  judgment),  That  M.,  being  still  in  the  master's  service,  and  the 
master  being  bound  to  provide  for  the  servant's  safety  in  coming  up  the  shaft,  the 
master  was  liable  for  compensation  to  M.'s  widow.  Brydon  v.  Stea/art  4ff 

 Reparation — Negligence  of  Fellow  servant — An  underground  workman  in  a  coal  pit 

having  been  killed  while  being  brought  up  the  shf^  of  the  pit  in  a  cag^  in  consequence 
of  the  carelessness  of  the  engine  man  at  the  pit  head  in  woridng  the  steam  apparatus 
for  raising  the  cage  : 

Hbld  O^versing  judgment)^  That  the  owner  of  the  pit,  in  irtiose  emptoyment  both 
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men  -were,  iras  not  liable  to  the  representatives  of  the  deceased  in  reparaticm  and 
saiathtm  by  way  of  damages  for  the  fault  of  the  engine  man,  on  the  ground,  that  both 
men  were  engaged  in  the  same  common  operation  or  emplojinent  in  the  business  of 
the  same  master. 

A  servant  impliedly  undertakes  all  the  ordinary  risks  arising  Irom  the  negligence  of 
his  fellow  servants,  so  far  as  regards  the  contract  between  him  and  his  master:—^'^ 
Lord  Cranworth  and  Lord  Chelmsford. 

Bartonshill  Coal  Co.  v.  Reid  and  Macguire  785 

taster  and  Servant — Reparation — Solatium — Parent  and  Child — M.,-a  workman,  was 
killed  by  the  fall  of  a  piece  of  machinery  owing  to  a  defect  caused  by  the  master's 
negligence.    M.'s  mother  raised  an  action  for  compensation  against  the  master. 

Held  (affirming  judgment),  That  as  parent  and  child  are  bound  mutually  to  sui^Mit 
each  other,  and  M.  did  in  fact  support  his  mother,  she  had  a  right  of  action. 

Weems  v.  Love  1044 

—  Fellow  servants  Negligence — Foreman  of  Coal  Pit — Mines  Act,  23  and  24  Vict.  c. 
151 — W.  was  engaged  to  work  in  the  coal  pit  of  M.,  and  owing  to  defective  ventilation, 
an  explosion  took  place  whereby  W.  was  killed.  In  an  action  against  M.  by  W.'s 
representatives,  it  was  proved,  that  one  N.  was  underground  manager,  and  had  super- 
intended the  making  of  the  shaft  for  ventilation  some  days  before  W.  was  employed. 
M.  took  no  part  in  the  management,  and  N.  was  a  suitable  and  competent  manager,  and 
furnished  with  proper  materials  by  M. 

Held  (affirming  judgment).  That  there  was  no  evidence  to  justify  a  verdict  against 
M.,  the  master,  for  damages. 

The  ncm-lial^lity  of  a  master  to  a  servant,  where  the  cause  of  injury  is  the  negligence 
of  a  fellow  savant,  is  only  an  example  of  the  general  rule,  that  a  master  is  not  liable 
unless  he  has  neglected  ttut  which  he  has  contracted  to  do ;  and  in  general  he  does  not 
contzact  to  execute  in  person  Uie  work  connected  with  the  business-— Lord  Chan- 
cellor Cairns. 

Skmbl^  Under  the  Mines  Regulation  Act,  23  and  34  Vict.  c.  151,  a  cumulative 
penalty  is  imposed  on  a  master  for  not  ventilating  a  min^  but  his  liability  at  common 
uw  is  not  varied—/'^  Lord  Chelmsford.  Wilson  v.  Merry  1597 

Uaxim^  dolus  dans  locum  contractui      .  .  .  .  .  .  487 

—  **  hard  cases  make  bad  laws  "     ......  409 

—  d^Uornon  praesumitur  tbnart  ......  770 

—  /acit  per'alium  facitperse^  as  regards  master's  liability  for  injuries  to  servant 
caused  by  fellow  servant        ......  792 

—  actio  personalis  moritur  cum  person^        .....  934 

—  accessory  follows  the  principal,  as  with  concealed  profits  of  shares  sold  .  1610 
he  who  seeks  equity  must  do  equity         .....  1829 

—  every  one  presumed  to  know  the  law  .....  1924 
• —    usque  ad  inferos^  does  not  apply  where  stratum  of  coal  under  surface  is  a  separate 

feudal  estate  .......  1969 

Measurement  of  distances  from  mansion  house,  garden,  and  offices,  how  arrived  at  in  a 
mineral  lease  as  to  underground  woHdt^       .  .  .  .  •  1951 

Medical  man  not  liable  in  action  for  wnmgfuHy  confinii^  lunatic  if  he  didy  made  inquiry 
and  came  to  wrong  conclusion  ......  1184 

Medium  con^tdettdif  instance  of  an  amended  pleading  in  a  new  action,  where  defender 

assoilzied  from  former  summons  as  laid  .....  877 

—  Jibtm  aquae  in  salmon  river  estuary  nhen  there  are  shifting  sand  banks  formed  1848 
Meting  tjt  Statutory  Trustees  under  Local  Bridge  Act,  and  reduction  of  proceedings 

for  want  of  notice  .......  901 

—  adjournment  of,  whether  requiring  fresh  notice  ....  902 
Mer^r,  consolidation  of  dominium  directum  and  dominium  utile  may  take  place  without  184S 
MentSf  interlocutor  on  the.   See  also  *'  Appeal." 

—  appointing  accountant  to  see  if  a  company  had  lost  capital,  whereby  the  business 

was  to  cease,  is  one  on  the  merits         .....  186 
' —    all  interlocutors  as  to  custody  of  child  are  on  merits  .  .  1041 

—  appointing  accountant  to  report  on  losses  of  company  before  sending  action  for 

negligence  to  jury  is  not  on  merits  .....  1491 
Means  and  sufistaxce  in  Foot  Ijlw  Acts  .....  113,114 
Mensal  kirk  of  the  bishop  before  Reformation,  and  the  effect  as  to  teind  1929 
Messenger  of  LORD  LYON,  liable  for  default  to  party  suffering  damage  .  1060 

Mileage  prindpU  in  assessii^  railways  tmder  the  Poor  Lav  and  Valuation  Acts  1770-6 
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MineraU— Rmlwty-^DisposiUon-^aU— ReservaHm  of  Minerals— Svppifrt  of  Sii^ 
S.,  a  proprietor,  sold  to  a  railway  company  a  portion  of  his  land  contiguous  to  the  line, 
reserving  right  to  work  the  minerals,  but  the  conveyance  was  made  subject  to  riw 
conditions  of  an  Act  of  Parliament  previously  obtained  by  the  company,  which  {ntnridcd, 
that  it  should  not  be  in  the  power  of  any  proprietor  reserving  right  to  minerals  to  wofc 
them,  without  previous  notice  and  security  for  damage  to  the  line.  It  turned  oat,  that 
the  minerals  could  not  be  worked  without  danger  to  the  line. 

Held  (reversing  judgment),  That  in  his  disposition,  S.  by  implication  conveyed  to  the 
Co.  the  right  to  all  necessary  support  of  their  line  of  railway,  and  he  could  not  du'ogate 
from  that  conveyance  by  working  the  mines  and  removing  that  support. 

CaUd.  R.  Co.  V.  SpnO  653 

—  Railwaj — Disposiiion — Reserving  Mines  under  Railway — Statute — Ccnstnution-^ 
the  owner  of  lands  required  by  the  W.  Railway  Company,  conveyed  them  to  the  con- 
pany,  reserving  the  mines  to  himself,  but  stipulating  that  the  company  should  have  li^ 
to  prevent  him  working  the  mines  under  the  railway,  till  proper  security  be  givcoV 
any  damage  that  might  be  occasioned.    The  W.  Co.  was  incorporated  with  the  C.  Gx 

Held  (reversing  judgment^  That  the  C.  Co.  were  entitled  to  prevent  B.  working  the 
mines  under  the  line,  so  as  to  endanger  the  surface.  Ccued.  R.  Co.  v.  BtlSana  6gB 

—  Lease — Boundaries — Mines — Working  Minerals  near  Mansion  house  and  Garden-^ 
mineral  lease  prohibited  the  lessee  from  working  the  mines  within  a  certain  nnmberof 
yards  from  the  mansion  house,  also  from  the  offices,  also  from  the  garden,  also  fttm 
any  of  the  steadings. 

HELD(partly  reversing  judgment),  That  the  line  was  to  be  measiuvd  (1)  not  from  the 
exterior  upper  wall  of  the  mansion  house  and  ofHces,  but  from  the  outside  of  the  founda- 
tion of  the  walls  underground  ;  (2]  That  the  kitchen  court,  though  unroofed,  was  part 
of  the  mansion-bouse ;  (3)  That  the  garden  was  to  be  deemed  that  part  enclosed  within 
the  walls  ;  (4)  That  the  offices  did  not  include  a  dovecot  in  an  adjoining  6eld,  dot  a 
pond,  nor  more  of  the  courtyard  than  was  strictly  enclosed  between  the  stat^  biUMings 
on  the  three  sides  of  a  quadrangle,  and  therefore,  did  not  include  a  tiiangulariiontinna- 
tion  of  the  yard  which  projected  beyond  the  buildings  in  the  quadrangle. 

Gillespie  v.  Russd  1951 

—  Property — Reservation — Right  to  use  underground  passages  after  minerals  worked—^. 
being  the  superior  of  the  lands  of  C.  and  other  adjacent  lands,  granted  a  feu  chaner  of 
the  kinds  of  C,  reserving  the  mines  in  the  lands  of  C,  and  right  to  make  shafts,  and 
free  ish  and  entry  to  the  lands  to  win  and  take  away  the  miner^  compensation  being 
made  for  damage  bjr  sinking  shafts,  roads,  etc. 

Heu>  (reversing  judgment).  That  H.  retained  his  entire  right  of  property  in  the  strata 
under  the  surface  of  the  lands  of  C.  and  was  not  restricted  to  a  mere  servitude,  and 
that  he  had  a  right  to  use  all  the  underground  passages  to  convey  minoals  to  and  fnm 
his  other  adjacent  lands,  so  long  as  minerals  were  not  exhausted  in  the  strata 
reserved.  Handlton  D.  v.  Gralum 

—  when  the  whole  minerals  are  exhausted  in  the  strtUOt  then  it  would  be  trespass  for  the 

superior  to  use  the  road,  for  he  would  be  touching  the  soil  of  the  vassal   .  . 

—  sterility  is  not  a  ground  for  reduction  of  a  lease,  because  mines  are  always  a  specsb- 

tive  subject,  and  tenant  takes  risk  of  quantity  .  .  .  .  aoa( 

—  lease  of,  implies  that  the  subject  is  existent,  and  is  not  exhausted,  and  is  not  in^XK- 

ticable  to  be  worked. — Per  L.  Cairns  .  .  .  aegi 

—  Reservation — Feu  Contract  as  to  Surface — Injury  to  Surface — Risk — B.,  the  owner  in 
fee  of  land,  by  feu  contract  sold  part  thereof  to  P.  for  building  purposes,  P.  oUiging 
himself  to  build  and  maintain  a  house  thereon  of  a  certain  style,  and  B.  reserving  to 
himself  all  the  coal  and  minerals  under  the  ground  feued,  with  power  to  win  and  re- 
move the  same,  and  not  to  be  liable  for  any  damage  that  may  happen  to  the  said 
ground,  or  buildings  thereon,  by  the  working  of  the  minerals.  At  the  date  of  the  fen 
contract  both  parties  knew  that  there  was  coal  below  the  ground.  P.  built  his  house, 
and  afterwards  the  whole  coal  was  about  to  be  worked  and  carried  away  leavii^  no 
support. 

Held  (reversing  judgment),  That  B.  was  entitled  to  work  and  carry  off  all  the  cotl, 
though  the  building  of  P.  might  thereby  be  destroyed,  P.  having  taken  all  such  risk  on 
himself. 

Semble,  If  P.'s  house  v«e  to  be  destroyed  by  B.'s  working  of  the  mines,  P.  voold 
not  be  bound  to  rebuild— (/*£r  Lord  Chancellor  and  Lorc  Colonsav.) 

Buchanan  t.Andrtm  303} 

—  Water  Running—Interdict— Lease— Constru£tio$i^Pi.  lessee  of  minerals  having  apidied 
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for  interdict  against  the  lessee  of  a  neighbouring  mine,  possessing  luder  the  same  land- 
lord, to  prevent  him  from  interfering  with  a  stream  of  water. 

Heu?  (afiirming  judgment),  That  each  mine  owner  is  entitled  to  work  his  own  mine 
in  the  manner  most  beneficial  to  himself,  when  neither  his  nor  the  adjoining  mine  is 
subject  to  any  servitude  in  favour  of  the  other,  though  the  natural  consequence  may  be 

to  prejudice  such  adjoining  mine.                            Scots  Mines  Co.  v.  Leadhills  Co.  857 
UneralSf  action  of  reparation  for  A.  slandering  tide  of  G.  by  saying  that  A.  had  a  patent 

for  extracting  the  oil  from  G.*s  coal.            .....  1500 

-where  reserved  out  of  conveyance  to  Railway  Company,  and  Co.  bound  from  time  to 

time  to  pay  for  minerals  when  about  to  be  worked      ....  1836 

-proper  mode  of  working  described     ......  2037 

fmes  Regulation  Act,  if  penalty  under,  for  not  ventilating,  is  concurrent  remedy  with 

action  Cor  n^igence  against  master      .....  1597 

fmister,  parish,  is  notassessalm  to  poor  in  respect  f>f  manse  and  glebe        .  .lit 

—  nor  assessable  for  stipend  .  .  .  .  •113 

—  deposition  of,  and  vacant  stipmd  claimed  by  '\K^daw's  Fund           .           .  966 

—  stipend  not  payable  by  burgh  to  which  common  good  and  property  of  a  barony 

were  transferred  by  Statute  ......  968 

—  trust  for  sustentation  of  the  ministry  held  to  be  valid  .  .  .  1078 
-r     stipend  being  disputed,  instance  of  a  settlement  by  Statutory  compromise       .  1298 

—  not  entitled  to  set  aside  old  decreet  of  valuation  for  doubtful  defiscts  on  &ce  oi  it 

as  to  parties  not  being  cited             .....  1665 

—  presumed  to  have  been  duly  cited  before  old  decreets  of  valuation  of  trindsvere 

made      ........  1859 

Ifiuwf-,  how  cited  in  procedure  under  Entail  Amendment  Act          .            .            .  568 

—  legacy  to,  and  payment  thereof  to  the  father           ....  987 

—  guarcuan  or  curator's  control  over            .....  1025 

—  at  14  can  marry,  and  choose  his  own  domicile  and  school  .  .  .  1037 
Uistake  in  banker's  pass  book  may  be  ex(daiaed  by  parcde  ....  903 

—    in  fact,  heir  bound  to  pay  provisions  to  younger  children  of  marriage  contract, 

discovered  after  a  discharge  has  been  given      ....  1829 
Montgomery  Act,  heir  of  entail  who  mis  made  improvements,  if  he  proceed  under  Ruther- 

furd  Aa  he  diereby  makes  his  election,  and  waives  the  Montgomery  Act  1547 

—  decree  to  charge  improvements  under,  need  not  state  on  &ce  of  it  the  nature 

of  the  improvements      ......  1547 

—  if  by  death  of  heir  be  has  not  signed  accounts,  the  representatives  may  do  so  1552 
■ —         whether  lease  under,  for  a  powder  magazine  is  valid     .            .            .  1612 

—  if  no  dwelling  house  erected  within  ten  years,  the  lease  is  void,  though  heir 

dispense  with  the  c<Midition          .....  1612 

ifiw,  share  in,  may  be  a  pertinent  to  land          .....  102 1 

—  pasturage  for  cow  on,  may  be  pertinent  to  lease  of  land  and  house  .  .  1741 
lioralify,  rules  of,  taken  into  account  when  foreign  law  is  adopted  and  acted  on  872,  875 
Hortification.   See  "  Charity,"  "Testament." 

—  for  a  charity,  mode  of  construing  ancient  deeds  and  applying  rules  1560,  1563 
liortis  causd  deed^  if  a  mutual  trust  settlement  took  effect  as            .            .  .138 

—  if  faculty  to  settle  entailed  estate  on  younger  daughter  in  preference  to 

elder  must  be  by    .                      .           .           .  697 

Mots,  presumption  as  to  its  being  included  in  old  decreet  of  valued  tdnds  .  1944 
Muir,  See  •'Moor." 

MiMipiepoitiding  to  ascertain  next  of  kin  in  a  succession,  and  terms  on  which  claimants 

allowed  to  compete            .....  779 

—  when  decree  of  preference  made,  fund  ceases  to  be  in  medio             .  782 

—  how  for  assimilated  to  other  actions       ....  1139 
Munidpai  tUUuSt  disUnguished  hoax  political  status         •           .           .           .  1686 

ffaHonality,  questions  of,  are  distinct  from  domicile,  and  municipal  rights  involved  in 
domicile  .......  1686-7 

Natural  bom  subject  of  the  Crown,  a  bastard  born  abroad  cannot  be  .  ,  345 
Nmn^able  river.  Crown's  right  to  soil  of             ...        6,  12,  13, 1193, 1854 

Navigation,  Statute  giving  power  to  make  wharfs  includes  sheds      .            .            ,  c^6 

—  giving  power  to  dredge  and  lay  dredgings  on  adjacent  barks         .            ,  1875 

—  steamers  causing  injury  to  the  banks  adjoining,  if  any  remedy  .  .  1886 
necessaries,  meaning  of,  as  between  parent  and  chikl        ....  547 

11.  7  G 
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Negative  prescription,  confusion  caused  by  use  of  the  phrase — Per  L.  St.  Leonards    .  19 
—  intended  to  help  innrm  titles  .  .  .  .19 

—  Public  Bodies—^^AXxc  trustees  appointed  by  Statute  to  discharge  public  dudes,  mar 
have  their  rights  cut  off  by  the  negative  prescription  running  on  a primd  facie  title,  thoi^h 

no  positive  prescription  is  proved.  Dundee  Harb.  Trs.  v.  Dougall  14 

—  proceeds  on  theory  of  dereliction  of  rights  by  some  one  .  .  .  .  23 

—  as  regards  vassal  against  his  superior  .  .  279 

—  whether  it  cuts  off  obligation  in  marriage  contract  to  entail  lands   .  .  .688 

—  held  to  apply  so  as  to  prevent  old  decreet  of  valuation  of  teinds  in  1647  being  opcDcd 

up^  and  it  applied  fnnn  time  when  jparties  had  notice  of  the  deoee  .  .  1665 

—  not  applicable  to  old  valuation  d  teinds         .....  ao6i 
Neg^j^net.   See  "  Reparation,"  "  Master  and  Servant' 

—  of  servants*  uid  liability  of  masters  .  •  •  39i 

—  in  filUng  up  a  cheque  and  loss  thereby  .  .  .  •  41S 

—  of  owner  of  dt^,  which  worries  sheep  ....  499 

—  of  fellow  servants,  and  liability  ai  masto-         .  .  .         7^  1597 

—  of  law  a^ent  in  preparing  security  for  loan       ....  1053 

—  in  one  hired  as  skilled  labourer         .....  1060 

—  none  in  owner  of  land  having  a  fence  which  by  extraordinary  fall  of  lain  and 

flood  of  river  ^ves  way    ......  1331 

—  of  bank  director  in  his  duties  whereby  losses  were  caused  to  the  bamk,  action 

against  .....  .  .  1489 

—  of  action  against  master  for,  together  with  penalty  under  Mines  Regulation 

Act     ........  1597 

Negotiable  Instrument— Obligaiim— Writ  in  1*  Mercatorii— Act  1696,  c.  25 — Iron  Serif 
—Assignation — Retention — Stamp — D.,  a  trader,  granted  the  ^^wing  document  to  S. 
and  Son,  in  London :— "  Glasgow,  loth  July  1849— I  will  deliver  1000  tons  No.  i  pi^ 
iron  free  on  board  here  when  required,  after  die  loth  day  of  September  next,  to  the 
party  lodging  this  document  with  me.  (B.  151.)"  (Signed) "For  William  Dixo.v, 
John  Campbell."  S.  and  Son  sold  to  B.  and  Co^  and  received  the  price.  &  and 
Son  became  insolvent  after  the  period  for  delivery  or  the  iron  had  elapsed,  but  before 
it  actually  was  delivered,  and  their  bills  in  payment  of  the  price  were  dishonoured. 

Held  (affirming  judgmentX  That  though  the  document  was  invalid,  yet  D.,  the 
original  seller,  had  no  claim  of  retention  against  the  holder  after  the  period  specified 
for  the  delivery  in  the  document  had  elapsed,  because  by  a  new  engagement  he  had 
accepted  B.  and  Co.  as  the  pany  at  whose  order  the  iron  would  be  delivered. 

Iron  scrip  is  not,  like  a  bill  of  exchange,  a  negotiable  instrument. 

Dixwv.BaviU  66} 

A^4r/ ffi^  fishing  for  salmon,  no  lav  against  improvements  in  it   .  .  .  itjl 

—        not  essential  to  establish  {wssession  under  Crown  grant  of  fishing,  if  die  ' 

water  incapable  of  that  kind  of  fishing       ....  1619 
New  r^ls,  coming  under  and  varying  an  old  r^t  .  94 1T91 

New  Trial  distinguished  from  ventre  de  novo      .  .  5^  810 

— •      power  of  Conrt  as  to  Mderine  .  .  .813 

—  not  granted  because  counsel  refused,  notvithstandmg  clients  instigation,  to 

examine  a  witness  ......  1184 

—  where  eight  trustees  were  defenders,  and  after  verdict  against  them  sde  trusttes 

resigned,  held,  the  other  two  may  move  for  a  new  trial  .  .  .13^5 

—  Judge's  notes  corrected  by  agent  of  one  of  parties  as  to  some  blanks,  hdd  no 

reason  fat  refusing  new  trial  .....  13^ 

—  allowed,  when  compensation  jury  under  Lands  Clauses  Act  give  verdict  partly 

for  an  item,  not  legally  clamiable     .....  179^ 
Not  proven,  verdict  of,  in  a  successi<xi  case  .  .  .  .  .59' 

—  amending  such  a  verdict     .  .  .  .  .  .806 

Notice  of  meeting  of  Statutory  Trustees  having  power  to  assess  owners  of  property  9°' 

—  if  required  in  case  of  adjournment  .  .  .  .  •9'^ 

—  to  heritors  under  a  Statute  for  disjunction  of  a  parish  so  as  to  allow  them  to  dissent, 

held  bad  for  not  following  Sutute         .  .  ,  .  .139) 

Notour  adultery,  punishment  for,  was  capital  .....  19^ 
Nuisance.    Interdict  is  allowed  to  prevent  a  probaUe  nuisance  .  .  » 

—  the  complainer  must  all^,  that  the  building  is  intended  to  be  used  as  a  nuisame  68 

—  in  Jury  Act,  §  2S, "  actions  for  nuisance  "  mean  "  actions  for  damages  caused  hf 

nuisance,"  not  "  actions  to  prevent  nuisance  "   .  .  .  .7* 
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ML  See   Writ  or  oath." 

-  M  Rgferetue — Constructim-~Ittterpr$tation — Proof—^.  having  set  up  a  will  of  bis  old 
master  made  when  he  was  90,  the  trustees  raised  an  action  to  reduce  it,  and  after  two 
jury  trials  and  verdicts  to  the  effect,  that  it  was  obtained  when  the  maker  was  undor 
matpacity*  and  was  void,  B.  referred  the  matter  to  the  oath  of  the  pursuers.  All  that 
their  oaths  amounted  to  was^  that  the  old  man's  memory  and  reason  were  gone  at  the 
date  fixed,  though  they  admitted  he  signed  some  family  documents  and  accounts  after 
the  date  of  the  will. 

Held  (affirming  judgment),  That  the  oaths  were  not  inconsistent  with  the  verdicts, 
and  were  negative.  Banmrman  v.  Melvilie  323 

■  reference  to,  is  in  the  discretion  of  the  Court  in  all  cases  to  allow  .  .  .  1527 
when  interests  of  third  parties  are  involved  it  ought  not  to  be  allowed  .    1 527 

■  it  is  competent,  after  a  judgment  of  House  of  Lords,  because  cause  is  still  in  Court 

be&ve  decree  is  extracted  ......  1527 

■  in  cases  of  disputed  marriage  the  oath  is  a  judgment  ttt  rem  .  ,  1527 
■if  the  oath  could  be  tised  in  a  criminal  prosecution        ....  1528 

-  is  competent  any  time  between  closing  record  and  extracting  of  the  decree  1529 
-it  is  not  competent  in. any  consistorial  action  since  i  WilL  iv.  c.  69 — Per  L.  Chelhs- 

FORD  L.  C.      .  .  .  .        1530^  1533 

M^ation.    See  also  "  Contract,  "  Superim:  and  Vassal,"  "  Action.** 

—  of  vassal  in  feu  contract  to  pay  ground  annual  is  perpetual,  and  cannot  be  got 

rid  of  by  transferring  subjects        .....  32a- 

—  to  repair  premises  in  a  feu  contract  includes  obligation  to  rebuild  in  case  of  fire  423 

—  to  maintain,  where  feuar  undertakes  risk  of  house  falling  by  undermining  2038, 2043 

—  to  pay  feu  duty  is  perpetual  notwithstanding  alienation  of  feu  428,  ^7 

—  of  Railway  Ca  to  take  and  pay  for  land  is  contingent  on  the  Act  of  Parliament 

passing  .......  6S1 

—  of  Railway  Co.  to  make  a  substituted  road,  action  and  penalty  against        .  981 

—  of  W.  or  the  heirs  of  his  body,  to  repay  a  sum,  if  they  should  succeed  to  a 

certain  entailed  estate,  is  an  absolute  obligation  on  W.  when  the  event 
occurred  .......  1335 

—  of  W.  in  a  certain  event  to  charge  a  stun  bnrowed  on  an  entailed  estate  and 

repay  it  to  lender,  held  an  absolute  obligation  on  W.  though  be  could  not 
clurge  it  on  the  estate    ......   1335 . 

—  oS  landlord  to  perpetually  renew  a  lease  on  demant^  and  n^otiatims  pen^g 

whereby  demand  not  made  in  time  .....  1343 

—  natural,  to  provide  for  wife  makes  a  contract  onerous      .  .  .  1441 

—  of  father  to  pay  sum  to  children  on  his  marri^  contract  makes  the  sum  a 

debt  due  by  him  and  not  a  legacy   .  .  .  .  .  2002 

—  on  heirs  to  free  entailed  estate  of  all  debts  and  oUigations  >  .  2048 

relief  of,  out  of  poor  assessment  ....  1369-70 

katfian^f  property  by,  rules  applicable  to  whale  fishing    .  .  .    1  loi 

^fftr  to  return  goods  as  disconfonn  to  sample  not  to  be  implied  from  correspcmdence 
unless  clearly  brought  out     .  ,  .  2007 

of  a  mansion,  measuring  distance  from,.as  regards  underground  workings  described 
in  mineral  lease     ........  1951 

Proban^f  when  Crown  reduces  a  service  to  a  Peerage,  is  on  the  Crown  .  .  1579 

'r^tuuy^  Lord,  iateriocntor  not  appealed  to  Inner  House  but  to  the  House  of 
Lords     .......      IIS4,  I303»  1398,  1574 

wnsfoff  in  arbttiation,  no  implied  power  in  a  snbousBion  to  arbiters  to  appmnt  one  502 
'■"Hrr  of  lands  axA  heritages  under  Poor  Law  Acts         .  .  309^  544 

of  long  lease,  when  one  railway  leased  to  anotlMt  .  .  .  '915 

Vmo/uw  <tf  deeds  under  the  Statute  brfore  19  and  20  VicL  c.  8^   .  .  .  gaa- 

ruins  ^voyal,  how  jar  claimable  as  a  pertinent  of  an  adjoining  barony  .after  long 
^possession  .  .  .  .  .  .  .  1437 

arcd  or  no  parcel  in  a  case  of  disputed  possession  .  .  .  -53 

■went  and  Child-   See  also  "  Provisions." 

—  principle  of  Poor  Law  settlement  of  child  .  .  .  250 

—  IS  entitled  to  sue  for  compensation  in  case  child  is  killed  by  negligence  1044 

—  construction  of  legacy  "  to  A.  in  liferent  and  children  in  fee  "  .1 135 

—  legacy  to  grand  nephew  for  liferent  use  allenarly  and  issue  in  fee,  afler 

death  of  liferenter,  if  grand  nephew  predeceased  liferenter,  child 
takes  no  dure       ......   1567  ■ 
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Parent  and  CkUd,  v^ien  parait  has  liferent,  and  power  to  appcvtion  under  bis  maiiiige 
contract,  a  sum  paid  to  cbild  <m  tier  marriage  is  an  appoitianipen^ 

but  not  a  complete  discbarge  .  .  .my 

—  presumption  will  be  against  anytbing  like  a  bargain  and  sale  to  btber 

ctf  a  child's  rights  under  fatbn's  marriage  contract  .  X17 

—  power  of  parent  surviving  over  children's  proviaitms  secured  by  panti^ 

marriage  contract   ......  m} 

Parent  and  Child—  Trust— Minor— Pupil— Right  0/ Administration — Precess—PajFrned 
0/ Child's  Legacy—h  Geo.  iv.  c.  120,  §  10— Act  of  Sederant,  i ith  July  1828,  §  47— Hk 
trustees  under  a  trust  disposition  paid  the  shares  of  two  sons  to  their  father,  as  thdr 
administrator,  at  the  same  time  taking  caution  from  him,  and  they  also  received  a  fidl 
discharge,  by  the  eldest  son,  and  the  father,  as  his  curator,  and  by  the  &ther,  as  tatoi 
to  ^e  younger  son.  The  sons,  on  arriving  at  majority,  objected,  in  a  multipiepoindiiig, 
to  the  trustees  crediting  themselves  with  these  payments,  averring  tliat  tbe  father  bu 
approi«iated  the  money  to  his  own  uses,  and  the  cautioner  bad  become  banlcrapt ;  and 
on  these  statements  they  close  their  record. 

Held  (affirmmg  judgment).  That  the  payment  of  tbe  sons*  shares  by  the  tnuteesta 
the  father,  wh(^  though  poor,  was  not  bankrupt,  was,  in  tbe  circumstance^  hadJUi, 
andavalidand  competent  act,  in  respect  tbe  trust  deed  did  not  exclude  the  fatbier^  tutorial 
and  curatorial  right  of  administration  over  the  estate  of  the  minors. 

Dumdreck  v.  Stevensm  9S7 

—  provisions  to  daughters  and  advance  to  one  treated  as  **  to  account  of  "  jatrimony   .  6S9 

—  provisions  to  daughter  by  parent's  marriage  contract  and  parent  ^vu%  portkn  to 

daughter  on  her  marriage  not  being  in  satisfaction  .  .  .  ^69 

—  no  rule  of  Uw  as  to  all  children  bein^  treated  alike  as  regards  their  portions  •  776 

—  rule  as  to  child  being  conditional  institute  in  case  of  &ther  dying  before  time  <£ 

vesting         ........  1113 

—  trust  for  benefit  of  poor  decayed  brethren  includes  trust  for  educating  their  chihIreD  1290 
Parentage,  settlement  by,  in  Poor  Law  well  settled  .  .  .  -354 
Parish,  Statutory  process  for  disjunction  on  intimation  to  luritors  so  that  they  may  dissen^ 

held  bad  for  want  of  proper  intimation  .  .  .  .'1393 

Parliament  Roll  is  conclusive  as  to  authenticity  of  words  of  a  Statute .  .  •  194" 

—  ^  qualification  to  vote  for  monbers  m,  not  allowed  in  pro  itidivisa  rights  171S1 1717 
Parochial  burden  includes  poor  rates     .....       I7^»  i85i 

—  in  a  clause  of  ewmption  in  disposition  q£  land,  includes  poor  rate  • 
Parole  Evidence— Contract — Iron  Scrip — Construction — Eiddence  of  ns^r—A  pwty 

having  issued  obligations  for  tbe  delivery  of  pig  iron,  called  iron  scrip,  oftbe  foUowii^ 
tenor  : — "  No. — Glasgow,  28th  March  1850.— We  hold  one  hundred  tons  of  No.  piff 
iron,  deliverable  free  on  board  to  the  b«tfer  of  this  docoroent  only  on  presentation." 
(Signed)    DuNLOP,  Wilson  &  Co." 

Held  (affirming  judgment),  That  a  purchaser  of  the  scrip  was  not  entided  by  parole 
evidence  to  shew,  that  as  between  tbe  grantor  and  the  grantee  of  the  scrip  a  particiilar 
kind  of  iron  was  meant ;  though  he  may  shew,  that  by  mercantile  usage  ^  wihiIs 
"  Glasgo  ir  free  on  board  "  meant  that  kind  of  inm  only.  Jfadmne  r.  Dm^  ^ 

— —  of  terms  of  partnership,  a  question  for  jury   .  .  .  '  ' 

— —  of  meaning  of  iron  scrip  as  between  grantor  and  grantee  .  .         *  » 

—  varying  some  of  the  terms  of  written  lease  .  .  .  '  *  fa 
— —  of  order  for  goods  contained  in  correspondence          .            -  ,         .  ofi 

 evidence  of  payments  into  bank  by  customers  to  explain  mistake  in  pass  hook      •  9"} 

 as  explaining  omdition  of  property  conveyed  by  de«l  .  .  ,         .  lOU 

— -  allowed  in  support  of  suspension  of  charge  on  lull  of  exchange  ifdebtwwascftatof 

charger,  and  agait  agreed  to  hoid  him  harmlen  .  .  • 
—~  may  prove  that  trust  d«!d  was  a  sham,  and  made  for  a  particular  purpose  •  '73S 
—— allowed  of  a  lease  of  which  particulars  were  entered  00  landlord's  books  .  •  '74' 
 ^owed  of  a  course  of  dealing  wb«ein  cutrent  bills  of  exchange  were  withdrawn  ana 

bills  substituted  .  .  .  .  .  .  .  W 

Partnersiipf  if  partnership  is  agreed  to  cease,  when  losses  <si  a  certain  amount  are  made, 

Court  may  appoint  accountant  to  inquire  and  report  .  .         '  ^ 

—  suing  by  its  descriptive  name  .  .  .  •  .  . .  j  ^ 

—  in  case  of  joint  adventure  and  one  dying.  Court  will  not  appoint  a  judicial 

factor  unless  in  fraud  or  insolvency  .  .  .  ■  ^ 

—  a  deed  providing  for  one  partner  going  out  on  terms,  will  not  be  reduced  on 

mere  allegation  of  inadequacy  of  consideration         .  ■ 
—^udkial  Factor,  Rec(M  of- Death  of  P<u'tner—Joi^AdueH^re—i:\xKt^ata&m^^ 
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into  a  joint  adventure  to  execute  railway  contracts.  One  of  the  three  died  after  the 
comi^tion  of  rartain  contracts,  and  while  one  contract  was  still  pending.  A  large 
balance  was  due  by  the  railway  company  to  the  joint  adventurers,  and  formeathe  subject 
of  a  subniission  between  them  and  the  company.  The  executor  of  the  deceased  partner 
applied  for  the  appointment  of  a  judicial  factor  to  manage  the  matters  of  the  joint 
adventure,  with  the  view  to  a  speedy  settlement  and  winding  upw  No  allegation  of 
haud  or  insolvency  was  made  against  the  surviving  partners. 

Held  (affirming  judgment),  That'no  delay  had  taken  place  in  winding  up  the  matter 
of  the  joint  adventure,  and  that  the  appointment  of  a  judicial  factor  was,  in  the 
circumstances,  unnecessary.  Collins  v.  Young  214 

Partnership — Jury  Cause — Issue — Bill  of  Exceptions — Pawnbroker — Statute  39  &  40 
Geo.  HI.  c.  99 — In  an  action  of  reduction,  count,  reckoning,  and  payment,  against  the 
representatives  of  F.,  an  issue  was  sent  to  a  jury  which  involved  a  question,  whether 
F.,  wbose  name  did  not  appear  in  the  licenses  of  a  pawnbrolung  establishment,  or  over 
the  door,  or  on  the  ticket^  was  a  partner  of  the  concern. 

Held  (reversing  judgment),  Tlui.t  the  two  questions  for  a  jury,  tha«  bemg  no  part- 
nership deed,  were  (i)  whether  there  was  a  partnership  at  all ;  (2)  if  so,  then  whether  it 
was  part  of  the  contract,  that  F.'s  name  should  not  appear,  in  which  case  the  contract 
would  be  void.  Fraser  v.  Hill  232 

-  Provision  to  continue  business  afte^  death  of  Partner — Manager  for  a  Firm — Powers 
as  against  Partners — A  partnership  deed  between  A.  and  B.  provided,  that  in  the  event 
of  A.'s  death  the  partnership  should  continue  between  B.  on  one  hand,  and  A/s 
tnistees  on  the  other  hand.  The  firm  had  appointed  R.  to  be  manager  of  the  business 
of  the  firm,  and  A.  having  died,  R.  was  one  of  A.*s  trustees.  R.  having  done  acts 
which  were  challenged  by  B.  as  ultra  vires,  and  having  claimed  to  have  the  powers  of 
a  partner : 

Held  (affirming  judgment),  (i.)  That  R.  was  entided  merely  to  manage  for  the  firm 
qua  manz^er  for  all  parties,  and  not  to  exercise  the  powers  of  a  partner  ;  (2.)  That  he 
was  not  entided,  without  B.'s  consent,  to  leave  blank  cheques  to  be  filled  up  in  the  name 
of  the  firm  by  clerks  in  his  absence;  (3.)  That  he  was  not  entitled,  without  B.'sc(msent, 
to  change  the  investments  of  the  partnership  firm. 

Held  further  (reversing  judgment),  (i.)  That  R.  was  not  entitled,  without  B.'s 
consent,  to  make  long  engagements  of  derl^  at  increased  salaries,  though  he  migfat 
engage  and  dismiss  ordinary  workmen  ;  (2.)  That  he  was  not  entitled,  without  B.'s 
consent,  to  substitute  power  looms  on  a  large  scale  for  hand  lo<»ns,  in  carrying  on  the 
business ;  (3.)  That  R.  was  not  entitled  to  sign  the  company  name  to  documents,  but 
was  bound  to  act  under  a  procuration  definingliis  powers  in  that  respect. 

Held  further,  Oo  the  construction  of  the  partnership  deed,  that  A's  trustees 
were,  after  his  death,  collectively  on  the  footing  of  a  single  partner  along  with  B.,  the 
other  partner. 

Qu^RE.  Whether  in  such  an  action,  challenging  acts  aiqnroved  by  the  other  partner, 
B.  IS  entitled  to  use  the  name  of  the  fiiim  as  pursuer  as  weU  as  his  own  name. 

Beveridge  v.  Beveridge  1976 

Patrons  of  University  have  power  of  regulating  studies  dierein        .  .  .  355 

Pasturage,  right  of  inhabitants  of  town  to  claim  .  .  .  '90 

—  servitude  o^  does  not  imply  right  of  drove  stances  .  .  .90 
— .     on  a  moor  for  a  cow  held  as  pertinent  to  a  lease  of  house  and  land  .  1741 

PavtHg  private  street  under  Police  Improvement  Act         ....  1726 

i'awnArvjfetfr— contract  of  partnership,  with  a  clause  that  a  partner's  name  shaD  not  appear, 

is  void  .......  233 

"PoK^wr,"  meaning  of  words  m  trust  to  convert  heritable  estate  and  divide  proceeds  .  1129 
Pajmunt  to  account,  if  specific  must  be  attributed  to  the  specific  debt  by  law  agent 

receiring  money  from  client  .  .  .  .  •76 

—  trust  to  pay  may  be  same  as  trust  to  transfer      ....  381 

—  by  banker  on  a  forged  cheque  .  .  .  .  .411 

—  by  customer  into  bank  may  be  proved  by  parole,  though  pass  bode  may  be 

contradicted        .  ......  903 

—  of  child's  legacy  to  the  father  as  tutor  .....  987 
Pedigree,  when  competitors  for  a  succession  seek  to  open  up  a  decree  of  preference,  part 

payment  of  expenses  may  be  made  a  conmtion  ....  779 

— ■    hearsay  evidence  is  admissible  only  when  witness  had  peculiar  means  of  knowing 

relationship  ......  .  1574 

fterage.  Title  to— Royal  Charter— Clause^Construction—Prescription :  Resolved,  That 
the  dukedom  of  Montrose,  granted  by  King  James  iii.  on  iSth  May  1488  to  David 
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Earl  <rf  Crawford  ef  Aervdthts  suts,  was  annulled  and  made  void  by  the  Act  of  the  first 
year  of  the  reign  of  King  James  iv.,  called  the  Rescissory  Act :  That  the  grant  ct  the 
dukedom  made  by  Tames  iv.,  to  the  said  David  Earl  of  Crawford  in  1489^  was  a  grant 
for  the  term  of  his  life  only ;  and  that  the  claimant  had  not  established  any  tide  to  the 
dukedom  of  Montrose  created  in  1488. 

Tie  Act  rescissory  ijth  Oct.  148S  {Jartus  iv.),  is  best  construed  fy  contemporanea 
expositio ;  being  a  Statute  it  required  no  consent  on  the  part  of  those  whose  d^iities  it 
extinguished.  Montrose  Peeragt  282 

Peerage— Service — Challenge  by  Crown — Reduction — The  Crown  is  entitled  to  raise  an 
action  of  reduction  of  a  service  to  a  peerage,  by  virtue  of  which  the  heir  served  dains 
gttasi  regal  rights  over  a  colony  of  the  Crown. 

Appeal—Antecedent  Interlocutors — Lord  Ordinary t  Interlocutor  acquiesced 
Geo.  III.  c.        §  15— In  an  action  of  reduction  H.,  as  defender,  stated  {welinuoaiT 
devices  which  were  repelled  by  the  Lord  Ordinary,  who  stated  in  his  interiocntor  that 
H.  acquiesceid  therein,  and  appointed  a  day  to  satisfy  production.  Thereafter  the  merits 
were  aisposed  of,  and  ultimately  an  appeal  was  brought. 

Held,  H.  was  not  entitled  to  bring  up  the  interlocutor  repelling  the  ]»>dnnnaiy 
defences,  as  these  were  not  necessu-y  to  the  merits  the  case,  within  the  meaning  of 
48  Geo.      c.  151,  §  15. 

Evidence— Pedigree — Hearsay~\\  is  not  every  kind  of  hearsay  that  can  be  admitted 
in  cases  of  pedigree  ;  it  can  only  be  hearsay  proceeding  from  persons  who  have  pecohar 
means  of  knowing  the  relationship  to  which  they  speak  {Per  Lord  Chelmsford). 

Expenses— CrowrCs  Liability — The  19  and  20  Vict.  c.  56^  §  24,  allowing  oosts  to  be 
given  for  or  against  the  Crown,  appUed  to  pending  as  well  as  future  suits. 

Alexander  v.  Oj^cxrs  of  Stale  1574 

—  clause  of  devolution  in  an  entail  on  the  heir  succeedii^  to  a  pcer^e,  makes  heir  become 

trustee  for  next  heir        .......  1621 

—  caimot  be  divided  .......  626 

Paudty  under  Railway  Causes  Act,  how  i2x  it  prevents  action  at  law  for  breach  of  statnbuy 

duty  as  concurrent  remedy    .....  977,  982 

—  under  Mines  Reflation  Act  for  not  ventilating  aa  a  concurrent  lemedy  wim 

action  to  negligence  ......  1597 

—  itx  collusive  preference  uiuler  Bankruptcy  Act  cannot  be  remitted  .  .  1917 
PenstOMers  of  a  charity  not  necessarily  entitled  to  a  separate  building  to  live  in .  .  1657 
Peremptory  defence  is  one  which  says,  you  have  no  right  to  redress  in  this  form  or  in  any 

form       .........  5 

Perpetual  ^ligaiion  to  pay  a  ground  annual  explained  .  222,  227 

—  erf  vassal  to  pay  feu  duty  after  alienation  of  feu  .  .  42S,  467 

—  renewal  of  lease  on  a  demand  made  before  ex|»ry,  held  not  lost  owing 

to  negotiation  pending,  and  time  going  by      .  .  -  ty^i 

—  renewal  of  lease  of  land  for  building    ....  1741 
Pertinents^  how  far  property  in  a  lake  can  be  called  .  .  .  .623 

—  including  a  drain  leading  into  neighbour's  field  ....  1013 

—  do  not  include  right  to  take  sea  ware  and  wrack  on  shore  several  miles  distant, 

though  in  same  barony      ......  1017 

—  may  include  a  share  of  a  moor  .....  lozi 

—  may  include  right  to  sea  ware  as  part  of  barmy  ....  1022 

—  does  not  inclu&  a  right  of  way  over  another's  land  .  .  .  1003 

—  how  far  ruins  of  a  royal  palace  might  be  included  in        .  .  .  1432 

—  may  be  discontiguous  to  the  principal  subject     .  .  .        1437,  i6gS 

—  can  only  be  daimed  under  Prescription  Act  if  occupied  as  part  of  the  principal 

subject  ........  1427 

—  does  not  usually  include  fishings  ....  1496^ 

—  how  far  a  loch  can  be  called,  and  treated  as  a  pertinent  of  the  riparian 

lands    .......        1693, 17W 

—  if  what  is  a  pertinent-be  treated  as  a  separate  subfect,  and  sasine  given  of  it,  and 

then  omitted  from  tides,  negative  prescription,  if  thm  is  no  possession  proved, 
will  cut  it  off  as  being  an  exclusive  right         .  .  . 

—  tests  for  distinguishing  whether  a  subject  is  a  pertinent  or  a  substantial  1701 

—  as  comprehending  pasturage  for  a  cow  on  a  moor  .  .  1741 

—  as  to  moss  being  included  as,  in  old  decreet  of  valuation     teinds     .  .  19^ 
Petty  customs  of  a  royal  burgh,  whether  presumed  to  be  a  remuneratiim  for  services 

rendered,  when  levied  on  the  transit  of  goods    .  .  .  .  .881 

Plea  OH  the  meritSy  one  as  to  mere  title  to  sue  is  not  .  .  .  -Bp 
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Uadutgs  signed  1^  counsel,  how  far  pledgii^  veracity      ....  149 

—  in  one  action  used  as  evidence  in  another  action  .  .  .  •  I59 

—  rule  about  setting  forth  the  grounds  of  action  in  .  .  .  678 

—  taken  most  strongly  against  the  pleader  ....  678 

—  pleas  in  law  cannot  state  any  new  fact  .....  678 

—  agent  commits  contempt  of  Court  for  refusing  to  strike  out  offensive  passage  in  800 

—  time  of  pleading  preliminary  defences  may  be  allowed  to  be  with  pleas  to  the 

merits  ........  1592 

nmUng.    See  "  Diligence." 

—  creditor  poinding  moveable  must  be  prompt        ....  456 
7Uce  and  Improvement  Act,  25  and  26  Vict.  c.  loi — Private  Street — Notice  to  Pave — 
Construction — The  Police  Commissioners  of  a  burgh,  acting  under  the  Police  and 
Improvement  Act,  1862,  having  resolved,  that  a  certain  private  street  should  be  paved, 

etc.,  gave  notice  of  their  intention  under  the  394th  section. 

Held  (reversxi^  judgment),  That  the  proper  course  was  for  the  Commissioners  to 
charge  the  owner  on  his  defeiut  with  the  expenses  under  the  I5i5t  section  as  a  private 
improvement  assessment,  in  which  case  notices  under  the  397th  section  ought  to  be 
given. 

Semblb,  The  district  assessments  referred  to  in  the  98th  and  185th  sections  refer 
chiefly  to  sewerage  expenses.  Campbell  v.  IMth  Mag,  1727 

—  Railways  are  assessable  to  Police  Act  though  exempt  by  older  Special  Statutes  .  1855 
-Improvement  (Scat/and)  Act,  iBSz— Contract  with  Owner  0/ Premises  affected  by 
«ww — Implement — S.,  me  owner  of  grounds  through  which  the  PoUce  Commissioners 
IHK^iosed  to  make  a  sewer,  objected  to  it  and  suggested  another  rout(^  but  the  Com- 
nissionors  insisted  on  their  original  scheme.  S.  then  made  a  laige  claim  for  compen- 
sation, whereupon  a  negotiation  took  place  which  ended  in  heads  of  a^eement,  pur- 
porting that  the  proposal  of  S.  was  accepted,  subject  to  a  slight  alteration,  and  that  a 
formal  deed  would  be  executed.  The  Commissioners  afterwards  abandoned  this  agree- 
ment, being  advised  it  was  ultra  vires^  whereon  S.  raised  an  action  concluding  for 
implement. 

Held  (reversing  judgment).  That  it  was  competent  for  the  Commissioners  to  enter 
into  a  binding  agreement  with  individuals  whose  property  was  to  be  affected  by  the 
proposed  works,  and  that  S.  was  entitled  to  have  the  formal  deed  executed,  but  that 
after  it  is  executed,  notices  must  still  be  given  under  the  394th  and  395th  sections,  and 
objections  of  third  parties  entertained.  Smeaton  v.  St.  Andrews  Mag.  1896 

Political  stains  or  allegiance  distinguished  from  municipal  status  or  domicile  .  .  1686 

^-oU  tax  substituted  for  Statute  Labour  and  assessment  leviable  on  ^ulway  Companies  in 
respect  of  lands     ........  1353- 

^t7«/ on  a  farm,  right  to  fish  for  trout  in,  belongs  to  landlord  .  .  ,  1869 

W.   See  also  "Valuation." 

—  trust  money  to  Magistrates  for  aged  and  impotent,  held  to  be  valid         .         *  .  1078 

—  legacy  for  poor  of  a  presbytery  is  not  void  for  uncertainty        .  ,  .  1437 

—  Rates — Owners  and  Occupiers  0/ Railway--Statute — Construction. 

Held  (affirming  judgment),  (i )  That  according  to  the  Poor  Law  Amendment  Act  (8 
and  9  Vict,  c  83),  a  railway  company  was  liable  to  be  assessed  for  poor  rates  both  in 
the  diaracter  or  owners  and  ooccupiers.  (2)  That  in  assessing  the  railway,  the 
stations  at  both  ends  of  the  line,  and  also  those  situated  along  the  line,  were  not  to  tw 
assessed  separately  in  the  parishes  in  which  they  were  situated,  but  were  to  be  valued 

—  as  forming  a  part  of  the  wh(de  railway,  the  assessment  to  be  apportioned  according  to 
the  length  fd  the  line  intersecting  the  respective  parishes. 

Adamson  v.  Edin.  and  Glasg.  R.  Co.  544 

—  water  rents  otMidned  1^  feuing  mill  sites  near  an  aqueduct,  are  part  of  assessAble 

inonne  of  Water  Co.     .  .  .  .  .  .  1304 

—  case  where  property  has  no  rateat^  value,  or  where  trustees  prohilMted  from  making 

any  value         .  .  .  .  .  .  .  .  i6ii 

—  Rate—Exemption  of  RailwayStatute—Impiied  Repeal  of  Local  Acts— Parochial 
Burden— In  1836  two  Special  Acts  authorizing  railways  to  be  made,  provided,  that  the 
lands  conveyed  to  the  company  should  not  be  liable  for  land  tax,  cess,  stipend,  school- 
master's salary,  nor  any  public  or  parish  burden  whatever,  but  the  same  should  be  paid 
by  the  original  proprietor  of  the  lands. 

. ,  Held  (reversing  judgment).  That  the  Special  Acts  exempted  the  company  from  poor 
rate  as  it  then  existed,  but  inasmuch  as  the  Poor  Law  Amendment  Act  of  1S45,  8  and 
9  Vict  c.  83,  imposed  a  diiferent  rate  on  the  railway  as  a  new  subject,  and  which  rate 
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did  not  depend  on  the  value  of  the  land,  this  was  an  implied  repeal  of  the  exemption, 
and  that  the  company  was  now  liaUe  to  poor  rates. 

Dunam  v.  Scott.  N.  E.  R.  O.  t]6i 
Poor  Law  Act  1845— Statute  8  and  9  VicL  c.  ^i—Pat^,  Able-Bo^ed,  Cluldrai  tf— 

Aliment — 

Held  (affirming  judgment).  That  an  able-bodied  man,  utterly  destitute,  and  unable 
to  find  employment,  has  no  I^al  claim  against  the  parochial  funds,  either  for  his  ovn 
support,  or  for  that  of  his  chiuren  in  pupillari^. 

Statute— Claitse— Construction— Poor  Lam  Act  8  and  9  Vict  c.  83 — OPINION,  That 
so  far  as  prior  Statutes  may  countenance  the  doctrine,  that  able-bodied  paupers  are 
entitled  to  parochial  relief  in  Scotland,  §§  78  and  91  of  the  Statute  operate  a  suffidot 
repeal  to  that  effect.  MacWUUam  v.  AdtunSf  Lindsay  v.  McTta  14 

—  Law  Act  184$ — Double  Rating— Statute — Clause— Construction-— VAnds  m  the  parisk 
of  South  Leith  were  feued  to  A.,  the  feu  charter  containing  a  stipulation,  that  if  ibe 
lands  should  ever  a>me  to  be  included  within  the  extended  royalty  of  Edinburgh,  the 
vassal  should  be  bound  to  pay  the  public  burdens  levied  in  Edinburgh.  Therrafter  1 
Statute  extended  the  royalty  of  Edinburgh  beyond  these  lands,  disjoined  them  for  era 
from  the  parish  of  South  Leith,  and  annexed  them  to  the  parish  of  Edinburgh,  but  it 
contained  a  proviso,  that  they  should  nevertheless  be  liable,  as  brfore,  to  the  pow  latei 
of  South  Leith. 

Held  (affirming  judgment),  i.  That  this  proviso  was  repealed  by  §§  46  and  91  of  S 
and  9  Vict.  c.  83,  and  that  A.  was  now  bound  to  pay  only  a  single  poor  rate  to  the 
parish  of  Edinburgh.  2.  That  as  lands  can  only  be  in  one  parish,  and  as  §  46  of  8 
and  9  Vict.  c.  83,  is  general  and  absolute,  no  lantU  are  now  liable  to  a  double  rating,  io 
whatever  way  such  <Muble  rating  may  have  originated. 

South  Leith  Par.  StL    Allot  JT 

—  Law  Amendment  Act,  8  and  9  Vict  c.  %%—Church^Manse  and  Gleie. 

Held  (affirming  judgment),  That  a  parish  minister  is  not  assessable,  imder  the  Poor 
Law  Amendment  Act  (1845),  in  respect  of  ownership  or  occupancy  ci  his  manse  and 
glebe.  Gibsom  v.  Foria  lit 

—  Law  Amendment  Act  (1845) — Assessment— Water  pipes  under  Streets. 

Held  (affirming  judgment),  In  terms  of  the  Poor  Law  Amendment  Act,  whidi  pro- 
vides—" That  one-half  of  such  assessment  shall  be  imposed  upon  the  owners,  and  the 
other  half  upon  the  tenants  or  occupants,  of  all  lands  and  heritages  within  the  parish 
or  combination,  rateably,  according  to  the  annual  value  of  such  lands  and  heritages," 
— that  the  Edinburgh  Water  Company  are  assessable  both  as  owners  and  occupiers  of 
the  ground  under  the  streets  of  the  city,  in  which  their  main  pipes  for  the  conveyance 
of  water  are  placed.  Edin.  Water  Co.  v.  /Agr  34 

—  Poor's  Assessment — Port  and  Docks  of  Leith — Statute — Clause — Construction — The 
Commissioners  for  the  Harbour  and  Docks  of  Leith  are  empowered  by  royal  charter, 
and  by  various  Statutes,  to  levy  dues  for  the  maintenance,  improvement  and  the  pay- 
ment of  debt  contracted  in  the  construction  of  the  harbour  and  docks.  By  one  of  the 
Statutes  it  is  provided,  that  out  <A  the  revenue,  the  sum  of  ;£768o  should  be  annttaUf 
placed  in  bank,  to  be  a^Hed  partly  in  payment  of  the  clergy,  in  lieu  of  a  pievkns 
Statutory  charge  for  mamtenance,  and  partly  for  behoof  of  the  creditors,  and  of  the 
college  and  schools  of  Edinburgh,  in  respect  of  legal  rights  competent  to  them. 

Held  (partly  reversing  judgment),  That  if  the  general  revenue  of  the  CommisnoiKn 
was  exempt  from  poor's  rates,  on  the  ground  of  being  held  by  them  as  trustees  for  tiie 
public  benefit,  then  that  as  the  sum  of  ;f  7680  formed  part  of  the  revenue,  it  was  not 
assessable  any  mcu'e  than  the  general  revenue.  Leith  Docks  Co.  v.  Scotland  431 

—  Rates  —  Assessment— University  Buildings — Purposes  of  Government— Exemption— 
The  buildings  composing  the  University  of  Edinburgh  are  not  exempt  from  assessment 
to  the  poor  rate  on  the  ground  of  being  property  held  for  Crown  purposes  of  public 
government,  nor  on  the  ground  of  being  incapable  of  producing  annual  value. 

Greig  v.  Edinburgh  University  iW 

—  RcUe — Exemption  of  Public  Buildings — Harbour  Works — Crown  Buildings — Lands 
and  buildings  are  not  exempt  from  assessment  to  the  poor  rate  merely  on  the  ground, 
that  they  are  used  solely  for  public  purposes,  and  that  the  trustees  derive  no  personal 
benefit  from  them.  The  sole  ground  of  exemption  is,  that  the  lands  or  buUdmgs  an 
used  by  the  Crown,  or  the  immediate  servants  of  the  C>own,  or  for  purposes  connected 
with  the  government  of  the  country.  Therefore  the  Qyde  Navigatiiu  Trustees  an 
assessable  in  respect  of  their  occupation  and  ownership  of  their  docks  and  buildings 
attached.  Clyde  Trustees  v.  Adamsmt  i& 

—  Assessment— Docks— Public  Statutory  Trustees— EiKtnptioH — ^The  Comnussionen  or 
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trustees  of  docks,  harbours,  vbarves,  and  property  of  that  description,  are  liable  to  be 
rated  to  the  poor,  in  respect  of  their  receipts  over  and  above  expenditure,  whatever  be 
the  purposes  to  which  those  receipts  are  by  Statute  directed  to  be  applied,  if  the  Statute 
do  not  expressly  exempt  such  trustees. 

gfff — /igs  yudicaia — Rateabiiity  to  Poor  Rate — The  House  of  Lords  previously  decided, 
that  the  Comnaissioners  were  not  assessable  except  as  to  an  annual  sum  of  ^7860. 

Held,  That  that  previous  decision  was  conclusive  only  as  to  the  rate  for  that  year, 
and  did  not  preclude  the  question  being  again  raised,  mat  as  to  future  rates  the  Com- 
missioners were  liable,  though  the  circumstances  in  both  years  were  precisely  the  same. 

Leith  Docks  Comrs.  v.  Miies  1384 
-tJlbU  Bodied^)  Right  of  to  Relief— StsXaXia  8  and  9  Vict  c  83,  §  6&— Right  to  Demand 
RUief— Before  1S4.5  able  bodied  paup^s  were  not  entitled  to  relief;  but  the  kirk 
session  might  give  relief  to  them  as  occasional  poor  out  of  the  church  door  collections. 
By  8  and  9  Vict.  c.  83,  §  68,  occasional  poor  as  well  as  permanent  poor  were  declared 
entitled  to  relief  out  of  the  assessments,  but  nothing  was  to  confer  a  right  to  detnand 
relief  on  able  bodied  paupers. 

Held  (affirming  judgment).  That  the  "right  to  demand  relief"  was  the  same  thing 
as  die  "  right  to  r^ief."  and  that  no  part  of  the  assessment  can  be  given  to  able  b6dit;d 
paupers  since  that  Statute.  jfack'v.  hdale  1367 

-Settlement — Parent  and  Child— Derivative  settlement. — A  man,  who  had  no  settlement 
Iwt  that  of  birth,  was  transported  for  theft,  leaving  a  wife  and  childrea  The  mother 
did  not  apply  for  relief  from  the  parish  for  herself  but  only  for  her  children,  and  there 
vas  no  averment  that  she  was  a  proper  object  of  relief  : 

Held  (reversing  judgment),  That  the  parish  of  the  father's  birth  settlement,  (or  that 
of  his  residence,  if  be  had  acquired  such,)  and  not  that  of  the  children's  birth,  was  liable 
in  their  support.  Adamsou  v.  Barbour  250 

-  Assessment — Railway— Lang  Lease — Owwr— Statutes  8  and  9  Vict.  c.  83 ;  9  and  10 
Vict  caps.  142  and  201,  &c.  The  Barrhead  and  Neilston  Direct  Railway  was,  by  Act 
of  Parliament,  leased  to  the  Caledonian  Company  for  999  years,  on  payment  of  a  certain 
dividend  to  the  shareholders. 

Held  (reversing  judgment),  On  a  construction  of  the  8  and  9  Vict.  c.  83,  that  the 
Caledonian  Railway  Co.  were  the  owners  of  the  line,  and  as  such  were  bound  to  pay 
poor's  assessment,  as  they  did  not  substantially  stand  in  the  relation  of  tenants  towards 
tiie  other  company,  and  paying  a  rent  to  them  as  landlords. 

Glasg.  Barrhead  Sfc.  R.  C».  v.  Caled.  R,  Co.  915 

fmjree.    See  "  Harbour."* 

hrtion  to  child  includes  portion  to  child  for  life,  and  her  children  in  fee        .  .  662 

—  in  marriage  contract  of  father,  held  not  satisfied  by  sum  paid  to  child's  marriage 

trustees     ........  762 

—  no  rule  in  law  of  Scotland  gainst  double  portions  ....  769 

—  to  child  on  her  marriage  is  an  apportionment  under  the  parent's  marriage  con- 

tract, but  is  not  complete  discharge  of  legitim  and  all  other  rights  accruing 
through  parrat's  death         .....       2013, 2022 
Pwi/nv  prescriptwn.   See  also  "  Prescription." 

—  not  applicable  to  old  valuation  of  teinds  ....  2061 
Airaxffm  by  bankrupt  tenant  not  to  be  disturbed  by  summary  interdict         .  .425 

—  on  a  blundered  title,  and  granting  bond  and  disposition  over  the  land  .  728 

—  under  the  Prescription  Act  must  be  on  a  proper  feudal  title  .        1427, 1430 

—  of  royal  palace  rums  as  a  pertinent  of  a  barony  ....  1429 
~-      of  documents  by  persons  supposed  to  be  material  to  intending  litigants         .  1706 

—  inversion  of,  by  a  tenant  of  bouse  and  shop,  sale  by  auction  of  tenants  stock  on 

premises  is  not  equivalent  to  ,  .  .  .  .  1782 

—  of  documents  of  title,  viz.  delivery  orders  for  iron,  and  factor  judging  them   .  1890 

—  of  s^mon  fishings  belonging  to  land  after  it  is  excamb^   .  .  ,  i^^cj 

Powder  magazine,  if  lease  for,  under  the  Montgomery  Act  is  good  .  .  .  1612 
Pomer.   See  *'  Faculty,"  "  Fee  and  Liferent,"  "  Trust,"  "  Provisions,"  "  Entail." 

Precentor's  desk,  notice  from,  a  usual  mode  of  intimation  to  heritors  as  to  parish  aifairs  .  1396 

Predecessor,  meaning  of,  in  the  Succession  Duties  Act  ....  972 
Preference^  decree  of,  in  multiplepoinding,  to  ascertain  next  of  kin  not  opened  up  except  on 

payment  of  part  of  expenses            .....  770 

by  a  bankrupt,  obtained  secretly  and  coUusively,  forfeiture  for       .            .  xayd 

—  whether  the  forfeiture  is  incurred  if  bankruptcy  annulled  .                      .  ^ 

11.  7  H  * 
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PreliaUnary  defence  same  as  dilatory     .  .  •  ...  6 

—  interlocutor  repelling,  IvouE^t  to  House  of  Lords  after  35  years         1 580 

—  may  be  allowed  to  be  pleaded  along  with  picas  to  the  meiits        .  1592 
Presfyiery  minutes  need  not  be  signed  by  Moderator  on  the  day  of  »tting      .  93 

—  any  member  may  be  deputed  to  ngn  minute      .  •         •  95 

—  bequest  to  the  poor  of  a  presbytery  is  not  void  for  uncertainty  .  1437 
Prescri^tn,   Rights  may  be  created  by  grant,  and  yet  not  daimaUe  Jby  presctiptiao    .  89 

—  action  for  count  and  reckoning  after  19  years,  under  trust  of  moveables,  not 

toolMe  .......  106 

—  not  applicable  to  a  trust  clearly  impressed  on  lands  for  benefit  of  charity,  hov- 

ever  lengthened  may  have  been  the  irregularities       .  .         ,  IS5$ 

—  not  applicable  to  old  valuations  of  teinds        .  .  .  .  aa6x 

—  Possession  as  Part  and  Pertinent—Royal  Palace  Ruins — H.  had  been  in  undisturbed 
possession  of  the  ruins  of  a  royal  palace  for  forty  years  and  upwards.  He  had  no 
express  title,  but  alleged,  that  he  had  occupied  the  palace  as  part  and  pertinent  of  his 
barony  of  P.,  which  was  near,  though  not  contiguous.  In  an  action  of  declamttB-  to 
establish  the  right  of  the  Crown  to  the  palace: 

Held  (reversing  judgment),  That,  inasmuch  as  other  addidons  made  to  the  barony 
during  the  previous  two  centuries  were  always  specifically  moitioned,  bat  the  palace  was 
not,  the  reasonable  presumption  was,  that  the  palace  was  not  deoned  to  be  a  part  aid 
pertinent,  though  possessed  oy  the  owner  of  the  barony ;  therefore,  there  being  no  baui 
on  which  the  possession  rested,  H.  proved  no  title  a^nst  the  Crown. 

Opinion— Though  a  royal  palace  may  be  prescribed  for  agunst  the  Crown,  yet  it 
could  not  be  held  to  |>a3s  as  part  and  pertinent  of  a  barony,  if  it  had  never  been 
previously  connected  with  the  principal  subjecL  Z.  Advoc.  v.  Hwd  1423 

—  of  salmcm  fishings,  where  the  lands  have  been  excambed,  and  the  original  ixoprienff 
continues  to  possess  .......  1959 

Presumption  of  legitimacy  from  long  reputation   .  .  .         •   .  .  1241 

Principal  and  accessory ^  instance  where  shares  in  a  company  were  sold  without  knowledge 
by  seller  or  purchaser  of  large  concealed  profits  ....  1616 

Principal  and  Agent — Mandate — Factor— Minor — Promissory  Note — A  sum  of  money 
belonging  to  a  minor  was  lent  out  (upon  a  promissory  note)  by  D.  of  Glasgow  in  name 
of  C.  of  Liverpool,  curator  for  J.  a  minor.  D.  was  factor  for  the  curator  and  minor. 
At  the  request  of  the  debtor,  the  curator  granted  a  letter  extending  the  term  of  paymoit 
The  interest  on  the  loan  was  regularly  uplifted  by  D.  who  kept  in  hand  the  promissory 
note.  D.  upon  delivery  of  the  note,  obtained  payment  of  the  |vincipal  sum,  which  k 
applied  to  his  own  purposes,  and  became  bankrupt.  In  an  action  gainst  the  debtor  at 
the  mstance  of  the  minor : 

Held  (aflirming  judgment),  i.  That  the  debtor  was  liable  in  secmd  payment  to  C 
and  his  minor.  2.  That  possession  of  a  promissory  note  by  a  factor,  does  aotperse 
give  a  title  to  uplift  the  prmcipal  sum.  3.  That  there  was  enough  in  the  terms  of  die 
note^  and  the  circumstances  <h  the  case,  to  put  the  debtor  on  his  guard  against  pa)-ii^ 
the  principal  without  the  concurrence  of  the  minor  and  his  curator. 

Clyde  Trustees  v.  Duntm  I17 

 Sale — Roup — Cautioner — Implement — D.  at  a  public  roup  of  an  estate,  being  the 

highest  bidder,  was  declared  purchaser,  when  he  stated  that  he  purchased  for  G. ;  and 
G.  accordingly  was  enacted  as  purchaser.  The  vendors  having,  in  terms  of  the  arttdes 
of  roup,  called  for  a  bond  of  caution,  D.  wrote,  saying  he  thought  a  bond  would  be  an 
unnecessary  expense,  but  he  would  give  his  own  obligatory  letter  if  they  would  accept 
of  it.  The  vendors'  agent  said  he  would  consult  his  principal  whether  the  bond  coold 
be  dispensed  with,  -and  he  did  not  afterwards  press  for  a  bond,  but  acted  on  the  above 
offer  of  a  letter.  Afterwards,  D.  having  died,  and  G.  being  unaUe  to  find  caution,  the 
vendors  discovered  that  at  the  time  of  the  sale  G.  was  insolvent,  and  that  D.  hdd  a 
disposition  ammumiotufmm  of  G.,  including  all  the  i^perty  G.  might  atany  time  acqnire. 
The  vendors  then  sued  the  representatives  of  D.  for  implement  or  damages.  The  Court 
of  Session  directed  three  issues  to  try  the  questions — i.  If  D.  purchased  (m  his  own 
account  ?  3.  If  D.  at  the  time  of  the  sale  knew  that  G.  was  unable  to  implement  the 
sale  ?  and,  3.  If  D.  undertook  to  be  cautioner  for  the  price? 

Held  (affirming  judgment),  That  these  questions  were  properly  raised  l^the  record, 
and  that  it  was  not  a  simple  case  of  principal  and  agent,  where  it  could  be  said 
the  agent  disclosing  the  principal's  nam^  such  agent  is  not  liable. 

Dudgeon  v.  Tkowupm  ifi 

Printing  of  entire  record  in  House  of  Lords  appeals  .  .  .  .4^ 

Prisons  Act,  Railways  are  assessable  under        .  .  .  .  .  i^I 
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^rivai£  Improvement  expenses  under  the  Police  Act,  1862  .  .  .  1731 

Private  street,  paving  under  the  Police  Act  .....  1726 
^riviUge  as  distinguished  from  servitude  in  case  of  sea  ware  .  .  .  1020 

Vxviif^  of  parties  in  case  of  letter  of  credit  forged  ....  415 

—  none  between  original  grantee  and  assignee  of  iron  scrip      .  .  .  668 

—  none,  where  tenant  compensated  by  railway  company  separate  from  bis  landlord 

vfao  seeks  to  recover  sum  from  tenant  ....  704 

—  none  between  Railway  Co.  and  owner  who  has  incurred  damages  to  a  tenant  from 

the  company  refusing  to  obey  their  Statute        ....  979 

—  none  where  third  party  is  to  be  benefited  by  a  deed  directed  to  be  prepared  by 

law  agent,  who  negligently  makes  invalid  deed   ....  1053 

Vv  tmdiviso  right  to  lands  may  be  a  proper  subject  matter  of  a  valid  entail  .1711 
—         not  a  good  qiulification  to  vote  fw  member  of  Parliamait,  reason  of 

this  ......        1715, 1717 

^rooaole  cause  for  prosecution  is  question      Judge  ....  235 

^ntbaHve  ivrit.    See  "Writ,"  «  Deed." 

Process — yudicature  Act— Inferior  Court~i  Geo.  iv.  c.  120^  S  40.  When  a  cause  is 
advocated  to  the  Court  of  SessioUf  the  Court  need  only  in  the  interlocutor  find  such 
facts  proved  as  they  give  judgment  upon,  and  do  not  require  to  repeat  all  the  other 
findings  of  facts     ......   Anderson  v.  Gill  738 

—  Multipiepoinding — Decree  of  Preference — Right  to  Compear — Pedigree — Competition — 
After  a  decree  of  preference  had  been  pronounced  in  favour  of  one  of  several  claimants, 
in  a  multiplepoindmg  involving  a  question  of  pedigree,  another  set  of  claimants  appeared, 
and  insisted  on  their  right  to  give  in  a  claim. 

Held  (affirming  judgment),  That  they  may  be  allowed  to  do  so,  but  under  a  con- 
dition that  tbe  compearers  should  pay  one  half  of  the  taxed  expenses  incurred  by  the 
party  who  had  been  preferred,  even  though  the  compearers  bad  not  been  cited  originally, 
and  averred  that  they  had  not  heard  of  the  litigation  till  shortly  before  coming  forward. 

Gei^e  v.  Morris  779 

—  Closing  Record^New  grounds  of  action — Leave  to  make  additional  statements  to  the 
reccwd,  in  an  action  of  multipiepoinding,  l<Hig  after  it  had  been  closed,  refused  as  incom- 
petent, in  respect  the  proposed  statements  contained  new  grounds  of  action. 

Dumbreck  v.  Stevenson  987 

—  Conjunction — Statute  48  Geo.  III.  c.  1 51 — Refusal  of  House  of  Lords  to  interfere  with 
a  matter  of  practice-~The  pursuer  of  a  cause,  in  which  a  record  was  closed  and  various 
interlocutors  pronounced,  thereafter  brought  a  supplementary  action,  which  he  moved 
the  Lord  Ordinary  to  conjoin  with  the  first.  The  motion  was  refused  in  the  circum- 
stances "  in  hoc  statu,"  both  by  the  Lord  Ordinary  and  by  the  Court. 

Held  (affirming  judgment),  That  it  was  a  matter  entirely  for  the  discretion  of  the 
Court.  N.  British  R.  Co.  v.  Wauchope  1121 

—  Closing  Record— Reopening  Record—Tbt  6  Geo.  iv.  c.  120,  §§  17, 18,  applies  only  to 
interlocutors  pronounced  between  adverse  litigant  parties,  and  not  to  proceedings  in  an 
action  to  ascertain  the  construction  of  a  family  setUement. 

Ralston  v.  Hamilton  1135 

—  A dvocaiion — Sheriff  Court— Cause  exceeding  ^25—16  and  17  Vict.  cap.  80— When  a 
cause  is  advocated  from  the  Sheriff  Court  as  exceeding  the  value  of  £2St  the  value  is, 
for  this  purpose,  to  be  computed  by  taking  the  amount  which  would  have  been  recovered, 
plus  interest,  if  the  interlocutor  of  the  Sheriff  which  is  advocated  had  found  for  the 
pursuer.  Tennent  v.  E.  Glasgow  1229 

—  Issues — Consent  to  a  Verdict— Applying  Verdict — Highway— Res  judicata — In  an 
action  of  declarator  of  right  of  way,  this  issue  was  adjusted  :  "  Whether  there  existed  a 
public  right  of  way  by  or  near  the  red  line  on  the  plan  lodged  in  process,"  etc.  The 
defender,  before  trial,  gave  in  this  minute  :  "  The  defender  consents  to  a  vodict  for 
the  pursuer  on  the  issue." 

Held,  The  Court  had  no  power  thereafter  to  remit  to  a  surveyor  to  lay  out  the  road 
so  consented  to  "  in  a  route  least  burdensome  to  the  defender ; "  therefore  interlocutors 
pronounced  on  that  basis  were  ultra  vires,  or  if  made  with  consent,  were  incapable  of 
being  appealed  to  the  House  of  Lords,  as  being  beyond  the  cursus  curia. 

Question,  Whether  such  an  issue  was  not  vitiated  with  an  incurable  uncertainty? 

—  Abandonment  of  part  of  Action — Absolvitor — W.  in  an  action  of  declarator  claimed 
five  public  roads,  A  B  C  D  E.  Before  the  record  was  closed,  he  gave  in  a  minute 
abandoning  C  D  E,  but  no  expenses  were  paid,  nor  any  interlocutor  of  the  Lord 
Ordinary  aUowing  the  abandtmment,  nor  were  any  issues  adjusted  as  to  these  roads, 
though  the  roads  A  and  B  were  ultinutely  esti^ilished. 
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Held,  The  Court  was  entitled  to  assoilzie  the  defender  as  to  C  D  £,  inasmuch  as 
the  abandonment  had  never  been  completed, 

H  ELD  FURTHER,  That  such  absolvitor  would  not  be  res  Judicata  as  regards  the  roads 
C  D     for  ex fade  there  was  no  adjudication  (tf  the  matter  of  those  roauds. 

WhiU  V.  D.  Biucleudt  1409 
Process— Pi^Ummary  De/eHU—Ttme  of  Pleading— Thz  Statute  13  and  14  Vict,  c  36^  § 
7,  as  to  the  time  of  pleading  [u«liminary  defoice,  is  directory  only,  and  the  Court  may 
allow  it  10  be  pleaded  alcmg  with  pleas  to  the  merits.  MacJkimtesk  v.  Ariky  1592 

—  Wrongous  imprisonmeHt — Issues —  Warrant  of  search  —  Averment  of  malia  in 
Ccnsttwies — P.,  in  an  action  tii  damages  against  constables,  alleged  that  uiey  came  to 
bis  house,  saying  tbey  had  a  warrant,  and  entered  and  searched  the  house,  and  read 
and  seized  his  papm,  and  conveyed  him  to  prison  and  detained  him  there ;  whereas 
they  had  no  warrant,  and  acted  illegally  and  wrongoosly.  Defendants  in  answer  allq;ed 
they  had  a  warrant,  and  pursuer  replied,  "  reference  is  made  to  the  warrant  for  its  terms.* 

H  ELD  (reversing  judgment),  That  by  this  pleading  the  pursuer  did  not  admit  thai  a 
warrant  existed,  and  having  suted  relevant  matter,  he  was  entitled  to  issues  and  a  trial 
by  a  jury.  Pringie  t.  Brenuur  1454. 

—  When  a  defendant  is  an  actor  in  a  suit  ....  176,  iftz 

—  new  action  may  be  raised  on  same  facts  if  previous  action  was  dismissed  and  defender 

was  assoilzied  from  action  as  laid   ......  9fJ 

—  interlocutor  adjusting  issues  is  appealable  if  Judges  differ  .  .  .  895 

—  interlocutors  as  to  tide  to  sue,  as  to  form  <^  issues,  as  to  havers  and  production  of  docu- 

ments, are  ittterlocut(H7,  and  not  appealable  without  leave  .  -  953 

—  as  to  closing  record  and  reopening  it  .  .  .  .  .         987, 1135 

—  as  to multiplepoinding  being  assimilated  b>  other  actions.  .  .  .  1139 
•—  resignation  or  majority  oS  trustees  who  were  defenders  durii^  intenral  between  vodict 

and  new  trial     ........  1325 

—  J  udge's  notes  of  trial  though  corrected  in  the  blanks  by  the  agent  of  one  of  |artie^  held 

no  reason  for  refusing  new  trial      ......  1323 

—  if  a  pleading  set  up  a  warrant  as  authorizing  an  alleged  imprisonmoit,  and  otho-  party 

crave  leave  to  refer  to  the  warrant  for  its  terms,  this  is  no  admission  that  the  warrant 
existed  .........  1454 

—  in  action  for  wrongous  imprisonment  without  warrant  it  lies  on  the  defender  toall^e, 

that  he  bad  reasonable  ground  to  arrest        .....  1458 

—  Court  of  Session  may  remit  to  an  accountant  to  report  before  sending  a  case  for  jury 

trial  though  it  be  an  enumerated  case  .....  1492 

—  to  charge  improvements  on  entailed  estate  by  heir  under  the  Montgomery  Act  1549 

—  no  title  to  sue  for  exhibition  of  documents  if  witness  has  no  power  over  them  .  1704 

—  issuing  process  caption  is  competent  in  a  depending  cause  .  .  .  1819 

—  a  depending  cause  begins  when  two  opposing  parties  are  heard  cm  application  lot 

interim  interdict  .  .  .  ...  .  1819 

—  whether  process  caption  may  competently  issue  without  notice  . 
jPfiMKrti/iwcommittea  by  Sheriff  substitute  for  contempt  of  Court     .  .800 

—  is  responsible  for  the  pleadings  prepared  by  him  .803 
Procuratory  of  resignation  in  entail,  referring  ror  fetters  to  another  entaO,  held  defecthre 

and  void  .  .68$ 

—  omitted  in  deed  of  entail  ....  1175 

Production  merely  of  a  holograph  testament  does  not  throw  the  burden  of  dispudng  it  on 

the  other  side     ......  758, 744 

—  must  take  place  before  closing  record  .  .  .  .  .73^ 

—  satisfying,  no  necessity  for  Sheriff,  if  he  is  sued  for  an  act  done  within  his 

jurisdiction        .......  1819 

—  otherwise  as  to  Sheriff  clerk  sued  for  maliciously  imprisoning  .  .  1819 
Promts  of  shares  in  a  company,  sold  without  knowledge  thereof  by  the  seller  or  porchaser  1616 
Promise  of  marriage^  subseguente  copuid,  must  be  so  connected  with  consummation  that  the 

latter  is  not  referable  to  any  subsequent  agreement      .  .  12516 

—  whether  locality  ci  it  must  be  in  Scotland  .  .  116) 

—  whether  a  mid  impediment  prevents  promise  being  valid .  .  ia63 
'  *  —  if  evidence  of,  must  be  in  writing  ....  1263 
Proof.   See  "Evidence,"  "Process." 

Propelling  deed  in  course  of  succession  under  deed  of  entail  .  -  5'^ 

Property—  Ocaipaney — Possession — Presumption —  Whale  Fishing. 

Held  O^versing  judgment),  That  in  whale  fishing,  in  Cumberland  Inlet,  in  Ae  Arctic 
regions,  Uie  right  of  property  in  a  whale  harpooned  by  one  party  of  fishomen,  but 
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taken  possessim  of  thereafter  by  anotber  party,  is  to  be  decided  with  reference  to  the 
principle  of  "fast  and  loose  fish,"  recognized  among  certain  European  nations  as  the 
jxv  regulating  "haipoon  and  line"  fishing  of  vhales,  and  not  according  to  principles 
daired  from  or  arising  out  of  the  use  of  "drags,"  as  practised  by  the  Esquimaux. 

Aberdeen  Arctic  Co.  v.  Sutfyn  iioi 
"r^eriy — how  far  property  acquired  by  public  statutory  bodies  is  absolute     .  579,  c86 

iQ  a  loch,  when  several  owners  have  huids  surrounding  it  .  .  .  621 


626 
830 

984 
986 
1017 
1093 

1199 
1310 

1310 
1371 
1417 
1758 


-  division  of  common,  in  what  cases 

-  in  salmon  fishings  on  sea  coast 

-  in  sea  shore  generally  .... 

-  of  dissenting  congregations,  and  right  to  divert  to  other  purposes 

-  doctrine  of  standing  by,  and  allowing  strangers  to  deal  with 

-  in  sea  ware  and  wrack  coming  on  the  shpre  of  a  barony  . 

-  in  game  and  fish  in  locality  lands  bf  entailed  estate 

-  Railway  Ca  obtaining  land  to  make  viaduct,  cannot  enlarge  the  viaduct  though  the 

site  is  their  own 
-as  distinguished  from  faculty,  in  gifts 

-  owner  of  railway  giving  right  to  use  it  to  a  vassal  in  ccmnecttOD  with  a  feu,  does  not 

divest  himself  m  right  to  grant  like  right  to  others 

-  in  march  fence  and  t>oundaries  between 

-  in  bed  of  river  dividing  lands  is  not  absolute  in  either  proprietor  . 

-  as  distinguished  from  faculty  when  heir  of  entail  makes  deed  of  locality 
-IS  distinguished  from  servitude  in  the  case  where  a  superior  in  the  feu  contract 

reserves  the  mines  and  rights  of  working  them  .  .         1966^  1974. 

Prorogation.    See  "  Arbitration." 

Protestant  marrying  with  Roman  Catholic  in  Ireland,  what  constitutes  .  .  I2e6 

Provisions.    See  also  "Entail,"  "Trust" 

-  Legacy — Provisions  to  Children —  Vesting  —Fee  and  Liferent —  Trust — Personal  Bar — 
Discharge — A  father,  subsequent  to  the  death  of  his  daughter  M.,  executed  a  trust 
settlement,  directing  his  trustees  to  set  apart  for  each  of  his  daughters,  (including  M.,) 
and  their  children  respectively,  in  fee,  the  sum  of  ^1500,  and  declaring,  that  such  sums 
as  had  been  or  might  be  paid  by  him  to  any  of  them,  and  were  vouched  by  receipt,  or 
entered  to  their  deUt  in  his  books,  should  be  held  in  pro  tanie  of  provision.  Previous 
to  the  date  of  his  settlement  the  truster  had  disponed  to  M.  hoitah^  subjects  valued  at 
;£iooo,and  that  sum  he  entered  to  her  debit  in  his  books,  as  "to  account  oi  patrimony." 
On  the  truster's  death : 

Held  (reversing  judgnwnt).  That  this  £1000  was  to  be  deducted  from  the  provision 
to  M.'s  children,  as  the  will  obviously  intended,  that  equal  legacies  should  be  given  to 
all  the  daughters.  Hutchison  v.  Skelton  650 

—Marriage  Contract— Presumption — Legitim — Provisions  to  Children — Double  portions 
—Construction — By  an  antenuptial  contract,  the  children  were  provided  by  their  parents 
i&  a  sum  of  money  to  be  divided  equally  among  them,  and  it  was  declared  to  be  in  full 
of  legitim  and  every  other  claim  which,  by  law,  might  be  competent  to  the  children  by 
the  death  of  the  father. 

Of  the  five  daughters  of  the  marriage,  two  of  them  were  married,  and  in  their 
marriage  contracts  the  father  bound  himself  to  pay  to  each  of  them  j^Sooo,  which  was 
declared  to  be  in  full  of  legitim,  &c.  The  father  afterwards  executed  a  trust  settlement, 
in  which  be  provided  ^£4000  to  each  of  the  three  unmarried  daughters,  and  this  pro- 
vision was,  in  like  manner,  declared  to  be  in  full  of  legitim,  &c.  Thereafter,  M.,  one  of 
the  three  unmarried  daughters,  being  about  to  be  married,  the  father,  in  her  marriage 
contract,  made  her  a  provision  of  ^5000,  but  there  was  not  adjected  to  it  any  such 
declaration  as  was  inserted  in  the  other  deeds,  that  the  provision  was  to  be  in  full  of 
legitim  and  other  claims  competent  to  her  by  law  in  case  of  his  death. 

Held  (affirming  judgment).  That  while  the  sum  in  the  marriage  contract  of  M.  was 
intended  to  be  given  in  satisfaction  of  the  provision  in  the  marriage  contract  of  the 
parents,  it  was  not  intended  to  come  in  place  and  satisfaction  of  the  provision  in  the 
trust  settlements. 

There  is  no  presumption  in  the  law  of  Scotland  against  double  portions,  unless  the 
first  provision  is  ex  obligatione :  Per  L.  Cmblmsford  L.  C  and  L.  Wensleydale 
(L.  Cranworth  dissenting).  Kippen  v.  Darley  762 

Obligation — Bond— Provision  for  Younger  Children — Obligation  ^  Relief— Con- 
'tructton — Earl  G.,  on  the  marriage  of  his  son,  W.,  by  bond  stipulated  to  pay  £^$000  to 
the  children  of  the  marriage,  provided  if  W.  or  the  heirs  of  his  body  should  succeed  to 
the  entailed  estate  of  B.,  then  they  should  be  bound  to  charge  the  sum  on  the  B.  estate. 
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and  Earl  G.'s  obligation  should  cease.  The  marriage  contract  cf  W.  repeated  the 
same  obligation,  but  declared  the  trusts  of  the  ^£5000  to  be  for  the  younger  children  in 
the  foresaid  event  of  succeeding  to  the  B.  estate.  W.'s  grandson  having  aftenrards 
succeeded  to  the  B.  estate,  Earl  G.  claimed  repetition  of  the  ^^5000. 

Held  (reversing  judgment).  That  the  obligation  on  W.  to  reheve  Earl  G.  was  an 
absolute  personal  liability,  whether  he  or  his  heirs  could  ^ectually  charge  the  sum  m. 
the  B.  estate  or  not 

Held  further.  That  as  part  of  the  sum  ofj^  5000  had,  before  the  obligation  attached, 
been  paid  away  to  one  who  could  not  have  obtained  any  pan  of  what  was  charged  m 
the  B.  estate,  the  balance  utly  could  be  recovered  by  Earl  G.  (Lord  Chelmsford 
dissentiente.)  E.  Galloway  v.  SUwmt  IJ35 

ProvmoHS — Husband  and  Wi/e—Pestnuptial  Contract— Conimgai^  of  iVife  Survimi^ 
— Construction — By  postnuptial  contract  between  and  Mrs.  S.,  narratingt  Aat  it  was 
made  "  in  order  to  regulate  the  interests  they  are  to  have  in  their  property,"  S.  gave  to 
Mrs.  S.,  in  case  she  survived  him,  a  liferent  allenarly  in  the  propoty  that  mi^t  belong  to 
S.  at  his  death,  such  liferent  to  be  subject  to  the  maintenance  of  the  children,  and  on 
Mrs.  S.'s  decease  all  the  subjects  so  literented  by  her  to  go  to  the  children,  and  if  no 
children,  then  to  heirs  of  S.  On  the  other  hand,  Mrs.  S.  gave  to  S.  and  the  childiea 
in  fee  all  her  goods,  etc.  Mrs.  S.  died  before  S.,  who  afterwards  made  other  dispo- 
sitions of  his  property. 

Held  (affirming  judgment),  That  the  deed  was  intended  to  provide  only  for  the 
contingency  of  the  wife  surviving  the  husband,  and  as  she  had  died  before  the  hasband, 
it  had  no  effect  on  the  succession  of  S.  Dickson  v.  Pagan  14&J 

—  Marriage  Contract — Clause  0/  Conquest — Wif^s  Conquest — Succession — In  an  ante- 
nuptial marriage  contract  between  Mrs.  D.  and  D.,  D.  assigned  a  policy  of  insurance  to 
trustees,  etc.,  and  Mrs.  D.  transferred  to  them  certain  bajik  stock,  aho  *'all  sums  of 
money,  goods,  gear,  and  eiTects,  and  heritable  and  moveable  estates  which  she  may 
conquest  or  acquire  during  the  marriage."  Her  father  died,  and  by  his  marriage  ctmtract 
she  became  entitled  to  a  sum  of  ^£^1500 ;  and  her  share  of  his  intestate  succession 
was  upwards  of  ;£i7,ooo :  tbese  sums  Mrs.  D.  succeeded  to  daring  the  marriage. 

Held  (affirming  judgment),  That  the  word  "  conquest "  in  the  above  clause  was  used 
in  a  popular  sense,  and  included  the  above  sums  which  Mrs.  D.  succeeded  to,  and  there- 
fore that  her  trustee  was  entitled  to  hold  them  under  the  trusts  of  the  mairiage 
contract.  Diggens  v.  Gordon  1470 

—  Bankrupt —  Wif^s  Legiiim — Postnuptial  Contract — Omrosity — Intimation  of  As- 
signation— Mrs.  F.'s  father  died  in  1851,  she  and  F.,  in  1852,  executed  a  postnuptial 
contract,  whereby  F.  bound  himself  to  settle  j^4ooo,  and  Mrs.  F.  disponed  and 
conveyed  all  her  lands,  goods,  etc.,  then  belonging  to  her,  or  which  might  come  to  her, 
and  in  particular  all  interest  in  her  father's  estate,  to  trustees  for  F.  for  life,  then  for 
Mrs,  F.  for  life,  and  then  for  the  children,  some  of  whom  were  then  alive.  The  finwl 
was  declared  to  be  alimentary,  and  not  attachable  for  debts.  One  of  the  trustees  was 
the  executrix  of  Mrs.  F.'s  father,  and  as  such  bound  to  pay  Mrs.  F.'s  leptim.  F.  in 
1852  was  solvent,  but  in  1S60  was  made  a  bu^krupt,  and  M.  was  his  trustee. 

Held  (affirming  judgment),  (i.)  That  Mrs.  F.'s  legitim  had  not  rested  in  the 
husband,  but  was  assigned  by  the  postnuptial  contract  to  the  trustees ;  (2.)  as  one  ^ 
the  trustees  was  debtor  in  the  legitim,  and  signed  the  postnuptial  contract  as  an  accept- 
ing trustee,  this  was  sufficient  intimatitm  of  Mrs.  F.'s  assignation  of  legitim  ;  (3.)  that 
the  postnuptial  contract  being  executed  when  F.  was  solvent,  and  being  reasonable^  was 
binding  on  F.'s  creditors. 

Question,  Whether  F.'s  life  interest  in  the  legitim  fund  was  validly  assigned  to  tlie 
trustees  ?  Miller  v.  Learmontk  IJJJ 

—  Obligation — Marriage  Contract — Provision  for  younger  children — Liability  of  heir 
male — L.,  the  proprietor  of  an  estate,  by  marriage  contract  bound  himself  to  convey  the 
estate  to  himself,  and  the  heir  male  of  the  marriage  in  fee,  also  to  secure  to  the 
younger  children  of  the  marriage  a  sum  of  £\(i,ooo.  At  L.'s  death  there  was  no  fiee 
executry  to  pay  the  ;£]6,ooc^  and  the  estate  was  worth  only  ^£28,0001 

Held  (affirming  judgment),  That  the  heirmale  was  bound,  as  representing  to  pay 
the  j£  16,000  in  full  to  the  younger  children. 

—  Obligation—Relief— Mistake  of  fact— Family  arrangement —X^,  by  trust  disposition, 
left  ^5000  to  M.,  his  daughter,  and  her  children,  which  deed  was  reduced  by  H.,  the 
heir  of  the  marriage,  on  the  head  of  deathbed,  but  H.  paid  to  M.  the  same  amount 
cm  M.  granting  a  discharge  of  all  clainos  on  L.'s  estate.  Afterwards  it  was  discovoed 
that  L.  had  executed  a  marriage  contract,  under  which  H.  was  bound  to  pay  to  M. 
/i6,ooo. 
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Held  (affinning  judgmentX  That  the  j£i6,ooo  was  not  exigible  aniess  the  j^sooo  vas 
imputed  tomrds  payment  ^  imto,  the  maxim  being,  that  he  who  seeks  equity  must 
do  equity.  Leslies.  Macleod  1828 

roviswns — Marriage  Contract — Disposition  omnium  bonorum — Husband's  alimentary 
provision — Forfeihtre — Redu£tioft~-H.,  on  his  marriage  executed  a  marriage  contract, by 
which  he  paid  to  trustees  £^>oo,  and  the  wife  also  cootribated  funds,'  and  the  trustees 
were  to  hold  the  funds  exclasive  of  the  Jus  mariti  and  of  the  husband's  debts  and  deeds, 
etc.,  and  to  pay  the  interest  to  H.  during  the  marriaKC  for  the  maintenance  of  him- 
self, his  spouse,  and  family,  and  to  the  survivor,  and  after  the  survivm's  death  the 
principal  sums  to  be  divided  amongst  the  children  equally  as  they  attained  majority, 
and  if  no  children,  then  the  £AfXO  to  he  paid  to  H.,  etc.  H.  was  divorced  for  adultery, 
there  beii^  issue  alive  of  the  marriage,  and  be  executed  a  di^ositio  ommum  donoru/Ht 
hut  aftervrards  sou^t  to  reduce  the  disposition  on  the  ground,  that  the  fund  was  an 
alimentary  provision. 

Heu>  (affirming  judgment),  That  bewasentitled  to  dispose  of  what  interest  remained 
to  him  after  the  divorce,  and  that  he  had  effectually  disposed  of  it. 

Harvey  v.  Ligertwood  1998 
—  Succession — Marriage  Contract — Provisions  to  Children — Apportionment — Discharge 
of  LegitifMyetCfin  Daughter's  Marriage  Contract — A.,  on  his  marriage  with  Mrs.  A.  m 
1828,  bound  himself  to  provide  jf  4000,  and  take  the  rights  thereof  "  to  himself  and  wife 
in  conjunct  fee  and  liferent  for  Mrs.  A.'s  liferent  only,  and  to  the  children,  whom  failing, 
to  A.'s  own  heirs  and  assignees,  in  fee."  Mrs.  A's  own  means  and  estate,  present  and 
future,  -were  also  made  over  to  "A.  and  herself  and  the  survivor,  in  conjunct  fee  and 
liferent,  and  to  the  children,  whom  failmg,  to  Mrs.  A's  own  nearest  heirs  and  assignees, 
in  fee."  Mrs.  A.  during  the  marriage  acquired  £(iOfioo.  There  were  three  children 
(daughters)  of  the  marria^ ;  and  there  was  power  to  apportion.  One  daughter,  Mrs. 
C,  vas  married  when  a  nunor,  and  her  &ther  and  mother  settled  on  her  j^sooo,  with  a 
clause,  that  she  accepted  the  same  in  full  satisfaction  of  all  I^tim,  etc.,  and  all  claims 
by  or  through  the  death  of  her  father  and  mother,  or  under  their  marriage  contract. 
After  Mrs.  A.'s  death,  another  daughter,  Mrs.  M.,  was  married,  who  also  had  ^5000 
settled  on  her  with  a  like  clause  of  discbarge.  A.  next,  on  his  own  second  marriage, 
settled  £viflcxi  on  Lucy,  the  third  daughter,  with  a  like  clause  of  dischuge.  No  other 
apportionment  was  ever  made  by  either  A.  or  Mrs.  A. 

Held  i.  {reversing  judgment),  That  the  settlements  of  ^5000  each  upon  Mrs.  C.  and 
Mrs.  M,,  and  of  j^20,ooo  on  Lucy,  were  apportionments  under  the  power  to  that  effect  in 
the  deed  of  1828  ;  (z)  That  the  clause  or  release  in  the  marriage  contracts  of  Mrs.  C. 
and  Mrs.  M.,  and  in  the  deed  as  to  Lucy's  portion,  was  no  bar  to  their  respective  rights 
to  share  equally  in  the  undisposed  of  residue  of  the  funds,  consisting  of  the  ^4000  and 
the  £jf)o,ooo,  after  deducting  the  said  sums  so  apportioned. 

Held  further.  That  at  the  death  of  Mrs.  A.,  A.  became  fiar  in  trust  of  all  the  pro- 
perty broi^ht  in  by  Mrs.  A.  to  the  settlement  of  i8z8 ;  that  there  was  no  diffcrenre 
between  the  case  m"  Mrs.  C.  and  Mrs.  M.,  owing  to  the  former  being  married  while  a 
mintur  during  her  mother's  lifetime ;  and  that  a  contract  of  purchase  and  release  -or  dis- 
charge was  not  constituted  between  parent  and  child  by  the  marriage  contracts  of  Mrs. 
C  and  Mrs.  M.,  such  a  notion  being  inconsistent  with  the  relation  of  parent  and  child  ; 
and  that  under  such  deeds  the  parent  may  exercise  the  power  of  app(»tionment  from 
time  to  time.  Cunningname  v.  Anstruther  2013 

Previsiart  to  wife  (tf  polity  of  insurance  on  husband's  life.he  paying  premiums,  if  reasonable, 
and  thm  is  no  marriage  cmtract,  is  valid  against  husband's  bankruptcy 
trustee  ........  jo^jr 

—  to  wife  need  not  be  payable  only  in  the  event  (rf  her  surviving  the  hus- 

band    .......        1050,  105 1 

—  to  wife,  how  distinguished  from  a  donation        ....  1051 

—  to  widow  of  locality  lands,  part  of  entailed  estates  carries  with  it  the  exclusive 

right  of  widow  to  game  and  hsh  on  locality  lands  .  .  .  1093 

—  to  wife  by  husband  by  deed  during  marriage,  to  which  she  consented,  and 

signed  it  as  consenter,  though  not  a  party       ....  1330 

—  acceptance  by  wife  of,  how  far  revocable  ....  1334 

—  to  children  restricted  hy  trustees  to  liferent,  in  case  of  misconduct    .  1382 

—  to  wife  by  posmuptial  contract,  giving  her  interest  of  a  fimd  during  marriage, 

may  be  reduced  by  husband's  bankruptcy  trustee  as  a  revocabte  donation  to 

her      ........  1439 

—  distinction  between  provisions  to  take  effect  during  or  after  death  of  hoshand  1442 

—  to  wUe,tmder  Aberdeen  Act,  by  heir  of  entail,  then  re-entaUing  the  estate  and  a 
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fresh  deed  of  locality  made  on  deathbed  to  her,  held,  the  former  was  implied- 
ly revoked  by  the  re-entailing,  and  the  latter  was  reducible,  because  executed 
on  deathbed        .......  175S 

Provision — to  children  by  heir  of  entail,  reducible  ex  cafiite  lecH  .  1704 

—  to  younger  children  of  heir  of  entail,  is  not  inconsistent  with  prohibidm 

against  sellii^  and  burdening  the  estate,  if  pravision  is  reasonable,  and  Umit- 

ea  to  a  sum  such  as  three  years'  rent .....  1984 

—  to  husband  and  wife  in  marriage  contract  and  to  survivor  and  then  to  chUdno, 

if  husband  can  alienate  by  disposition  om/iium  bomorum  .  300s 

  to  husband  in  marriage  contract  is  forfeited  on  divorce  for  his  adultery,  as  if 

:  be  were  d«ul      ...  ....  1997 

  10  marriage  contract  of  a  sum  to  children  by  parent  is  not  a  legacy,  but  a  debt, 

and  therefore  is  not  to  be  included  in  inventory  duty      .  .  .  looa 

Provisions  to  younger  children  by  heir  of  entail  do  not  extend  to  child  of  beirf  if  sndi 

child  cannot  succeed  in  any  event   .  .  .  •  •  373 

  meaning  of  word  in  Succession  Duties  Act       ....  97> 

Provisional  committee  of  company  seeking  Act  of  Parliament  .  .  .  4^ 

  authority  to  apply  twice  to  Parliament  ....  4^3 

  repayment  of  money  subscribed        .....  463 

  agreement  with  a  burgh  to  make  a  harbour  on  passing  of  their  Railway  Act, 

held  not  binding  on  Company       .....  643 

  are  not  agents  of  die  future  Company  .  .  .  ■  6f7 

  are  not  personaUy  liable  iae  aDything  except  iriiere  they  have  qiedaJlly  oon- 

tracted  to  be  so  .  .  .  •  .  .676 

  are  not  Uable  like  partners  ......  680 

  aU  the  English  Judges  at  first  vent  wrong  about  the  liability  of    .    67%  680, 839 

  order,  meaning  of  words  in  a  Local  Tramway  Act        .  .  .  2cm 

Public  bodies  may  be  affected  by  negative  prescription  .  .  .14 

—  their  power  in  dealing  with  proper^  acquired  by  them  57*  586 
  bodies  under  Statute  holding  Lands,  and  bound  to  ap[dy  the  income  to  specific 

purposes,  bow  far  liable  to  poor  rate      ....  1351, 

—  road.    See  "  Road,  Public." 

Purchaser  of  feu,  subject  to  payment  of  ground  annual  .  .  .  2» 

RailvHty  Presumed  Contract — Compelling  to  make  Railway — Inttrdici — TiiU  and 

Interest  A  railway  company,  while  soliciting  their  bill  before  Parliament,  agreed  with 

A-  a  landowner  on  their  proposed  line,  in  return  for  his  support,  to  refer  all  his  claims 
against  them  to  a  certain  arbiter.  The  bill  passed,  having  had  A's  mpptnt ;  but  after 
several  years,  no  step  having  been  taken  to  make  the  railway,  the  shareholders  restdved, 
that  the  directors  should  proceed  to  dissolve  the  company,  and  to  have  the  deposits 
returned,  when  A.  applied  for  an  interdict  to  prevent  the  directors  from  doii^  so^  and 
from  violating  their  agreement  with  him,  or  doing  anything  prejudicial  to  hb  interests 
Held  (afiirming  judgment),  That  there  was  no  sufficient  ground  for  granting  inter- 
dict 88  the  circumstances  did  not  amount  to  a  special  contract.  Opinion,  A  mete 
landowner,  as  sudi,  has  no  right  to  compel  a  railway  company,  who  have  takes  no  step 
towards  executing  the  works,  to  go  <m  and  make  the  railway. 

Anstruther  v.  East  of  Fife  Co.  63 

—  Subscriber^  Agreement — Provisional  Committee— Powers  of— Costs  of  Bill  in  Parlia- 

ftf^nt  A  provisional  committee  promoted  a  railway  bill  before  Parliament  in  1846,  and 

then  withdrew  it.  They  promoted  a  second  bill  for  the  same  purpose  in  1847,  which 
was  thrown  out.  The  agreement  was  to  promote  the  undertakii^  tuuil  an  Act  of 
Parliament  shall  be  obtained  for  carrying  the  same  into  execution. 

Held  (reversing  judgment),  Though  the  majority  of  the  subscribers  disapproved  <rf 
the  second  application  for  a  hiH,  that  the  expenses  of  the  first  bill  and  also  those  o( 
the  second  were  a  good  diarge  upon  deposits  paid  up  before  the  first  af^catKm  to 
Parliament. 

Contract— Promise  to  form  Compimy — R^ayment—^ran  A.  gets  snbscripdons  m 
order  to  form  a  company,  and  fails  to  do^  the  subscribers  can  get  their  money  back : 
but  if  A.  stipulated  tnat  he  is  to  be  reimbursed  oat  of  the  funds,  then  he  may  set  up  as 
an  answer  to  the  subscribers,  that  he  tried  to  form  a  company,  mit  failed. 

Baini  v.  Rosi  lff> 

—  Aereement — Provisional  Committee — Implement — The  Magistrates  of  a  bui^  entered 
into  an  agreement  with  the  provisiona]  c<Hamittee  for  the  formation  of  a  railway  com- 
pany to  bring  the  railway  to  the  harbour  of  the  burgh,  and  to  exeode  other  stipidations 
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in  regard  to  the  harbour.  The  comi^jr  vere  incorporated  by  Statute,  but  they  failed 
to  form  the  line. 

Hkij>  (reversing  judgment),  That  the  company  were  not  bound  by  the  agreement 
made  by  the  provisicmal  committee  with  the  burgh. 

A  provisional  committee  are  not  the  agents  of  the  company  aftervards  formed  by 
their  exertions,  and  those  who  contract  with  such  committee,  must  take  their  remedy 
a^nst  the  committee  men  and  not  against  the  company,  especially  where  the  com- 
mittee men  pnrfesaed  to  Und  the  onnpany  to  do  a  thing  not  authorized  by  their  Act  of 
Parliament  Caied.  R.  Co,  v.  Helensburgh  Mag.  64: 

lailway  —  CopM'ttury  ~  ProvistoHol  ComndtUe —  OMigattoHj  Presume —  SummiHS — 
Relevancy. 

Held  (affirming  judgment).  In  an  action  brought  against  members  of  a  provisional 
conunittee  of  the  projectors  of  a  railway,  which  was  never  carried  into  eflect,  by  the 
secietazy,  vho  was  also  law  agent,  for  payment  of  his  accounts,  that,  in  order  to  render 
a  committee  man  liable,  it  is  not  enov^h  that  he  acted  as  such,  but  it  is  necessary  to 
aver  and  prove  a  separate  and  special  contract  of  enqiloyment  on  his  part  in  regard  to 
the  pieces  of  business  sued  for.  MacEvfOu  v.  Can^eU  676 

-  Proof— Jury  CtfwK^/xn#«j~Sututes  8  and  9  Vict  c  16 ;  6  Geo.  iv.  c.  120 :  13  and 
13  Vict,  a  84 — Act  of  Sedemot  1 5th  February  1841 — i.  An  issue,  in  an  action  fen'  pay- 
ment of  railway  calls,  went  to  th£Ll,  and  resulted  in  a  verdict  for  the  defender.  On  a 
bill  of  exceptions,  a  new  trial  was  granted ;  but  before  the  trial,  an  alteration  was  made 
in  the  issue  with  the  approval  of  the  Court  in  ord^  to  give  effect  to  certain  powera  con> 
ferred  by  §  84  of  the  Railway  Act,  of  which  the  company  had  availed  themselves 
subsequent  to  the  granting  of  the  new  triaL 

Held,  That  in  the  circumstances,  the  alteration  in  the  issue  was  proper,  as  meeting 
the  justice  of  the  case. 

2.  In  the  course  of  the  new  trial,  the  register  of  shareholders,  consisting  of  several 
volumes,  was  produced  in  evidence.  The  last  volume  only  was  sealed,  but  not  the 
volume  containing  the  defender's  name — the  expression  ''calls"  was  also  used  to 
denote  payments  made  on  shares,  in  place  of  the  expression  "subscriptions,"  as  used 
in  the  Statute. 

Held  (affirming  judgment).  These  objections  were  untenable  as  all  the  volumes  fmined 

one. 

3.  In  order  to  prove  the  appointment  of  a  finance  committee,  the  company  pro- 
duced a  minute  of  a  meeting  of  the  directors,  dated  iSth  August,  which  bore  that  a 
finance  conunittee  was  appointed,  and  concluded  with  a  resolution  of  adjournment  to 
the  next  day;  as  also  a  minute,  dated  19th  August,  which  commenced  with  the  words, 
"At  the  meeting  adjoomed  from  yesterday," and  was  signed  by  the  chairman.  It  bemg 
objected,  that  there  was  no  proof,  under  the  Companies  Clauses  Act,  of  the  appointment, 
in  respect  the  minute  of  i8th  August  was  not  signed. 

Held,  in  the  circumstances  (afKnning  judgment).  That  there  was  sufficient  proof 
hy  a  witness  of  the  appointment  of  the  finance  committee.  Inglis  v.  Gr.  North.  R.  Co,  77 

-  Contract— Director  sellmg  to  Company— Copartnery— %X.2X.  8  Vict.,  c.  17,  §§  88,  89. 

Held  (reversing  judgment),  That  a  contract  entered  into  by  a  manufacturer  for  the 
supply  of  iron  furnishings  to  a  railway  company,  of  which  he  was  a  director  or  the 
chainnan  at  the  date  of  uie  contract^  was  invalid,  and  not  enf  orcible  against  the  railway 
company. 

A  director  of  a  railway  company  cannot  legally  enter  into  a  contract  dtho- personally 
as' one  of  a  firm  to  supply  goods  to  such  company,  and  nothing  in  the  Companies 
Clauses  ConsoUdation  Act  makes  valid  such  contract 


—  Staittte — Clous* — Construction — Equal  Rates  Clause — Railway  Clauses  Act—T'^t  A. 
railway  company  was  bound  to  charge  equal  rates  for  the  carriage  of  all  goods,  *'  of  a 
hke  description  and  quantity,  passing  over  the  same  portion  of.  and  over  the  same 
distance  along^  the  railway,  and  under  the  like  circumstances."  Under  a  Statute  em- 
powering the  B,  railway  company  to  lease  its  line  to  the  A.  company,  and  incoiporating 
the  General  Railway  Acts,  and  the  Special  Acts  of  the  A.  company,  the  latter  took  a  tease 
or  the  B.  line,  the  consideration  to  be  paid  being  a  toll  on  all  minerals  loaded  on  the  B. 
ime  from  the  lands  adjacent  thereto.  The  A.  company  then  published  two  tables,  the 
Ojae  bearing  to  be  the  table  of  charges  for  the  A.,  and  the  other  that  for  the  B.  railway, 
the  chaiges  in  the  latter  being  higher  than  in  the  former;  and  they  proceeded  to  charge 
goods  loaded  on  the  B.  line  from  the  adjacent  lands  at  the  rates  stated  in  the  B.  table, 
tor  so  &r  as  they  travelled  over  the  B.  Une,  and  at  the  rates  charged  in  the  A.  table  for 
»o  far  as  they  .travelled  over  the  A.  line,  while  those  minerals  loaded  on  the  A.  Une 
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were  only  charged  at  the  lover  rates  of  the  A.  table  for  the  whole  distance  thot^h  part 
of  that  distance  might  be  on  the  B.  line. 

Held  (affirming  judgment,  the  Lords  being  equally  divided),  i.  That  the  two  sets 
of  minerals  not  being  carried  "  in  the  like  circumstances,"  in  respect,  that  for  tlu»e 
loaded  on  the  B.  line  the  company  had  to  pay  toll,  the  difference  of  charge  was  no 
infringement  of  the  equal  rates  clause ;  and,  2.  That  although  there  was  no  table  sber- 
ing  the  lower  rates  for  conveyance  along  the  B.  line  charged  on  minerals  not  there 
loaded,  yet  there  was  no  such  ambiguity  in  the  tables,  and  no  such  deficiency  of  pabfic- 
ation  of  the  rates  of  charge,  as  to  render  the  higher  charge  levied  on  minerals  loaded 
on  the  B.  line  illegal,  in  respect  of  want  of  the  statutory  publication. 

Question — Whether  money  paid  under  such  overcbai^  can  be  recovered  back? 

Finnuy.  Glas&m  emd  S.  W,R,C».  530 
Railway— Leau — Cantfoct—ToU—lyxs  Qmesitum  Tertio — The  Kumaznock  and  Trom 
Railway  was  leased  by  the  Gla^ow,  Paisley,  Kilmarnock,  and  Ayr  Railway  Cd.,  now 
incorporated  with  the  Glasgow  and  South  Western  Railway  Ca,  on  payment  of  a  find 
sum  of  rent,  and  right  to  charge  for  the  conveyance  of  coals  along  that  line  at  the  rate 
of  i^.  per  ton  per  mile.  It  was  provided  in  the  lease,  that  this  charge  was  to  be 
sut»ect  to  alteration  by  the  mutual  consent  of  both  companies  ;  and  the  Kilmarnock 
and  Troon  Railway  Act  authorized  a  charge  of  i\d.  per  ton  per  mile.  Finnie,  a  third 
party,  tacksman  of  collieries  on  the  Kilmarnock  and  Troon  line,  and  who  used  the  line 
for  the  conveyance  of  his  coals,  applied  for  interdict  against  raising  the  chai^,  alleging, 
that  both  companies  had  subsequently  agreed  to  fix  the  charge  for  the  conveyance  w 
coal  along  the  line  at  \\d.^  and  that  a  list  of  charges  to  this  efiect  had  been  published, 
and  the  toll  paid  for  some  time  at  that  rate,  and  that  he,  as  tacksman  along  the  line^ 
had  good  right  to  interdict  the  company  from  departing  from  that  charge  so  fixed. 

Held  (atfirmiog  judgment^  That  this  charge  of  \\d.  was  not  fixed  in  concert  by  the 
companies,  in  terms  of  the  lease  ;  but  what  the  companies  had  agreed  upon  was,  \\d.^ 
not  as  toll  to  be  charged  on  traders  but  as  rent^  as  between  themselves,  and  tbeielore 
that  the  complainer  was  not  entitled  to  interdict. 

If  two  parties  contract,  and  there  is  a  stipulatiiNi  in  their  contract  in  fovoor  ttf  a  Uuid 
part^,  the  latter  has  a  right  to  enforce  the  contract  on  the  principle  of  jusquasUmm 
iertw. 

But  opinion  expressed,  that  it  must  clearly  af^tear,  and  be  distinctly  expressed,  that 
this  third  party  is  to  take  benefit  by  the  contracL 

QUiERE — Whether  overcharges  by  a  railway  company  made  in  violation  of  the  equal 
rates  clause,  and  paid,  can  be  recovered  back  ? 

Finnie  v.  Glasg.  and  S.  W,  R.  Co.  {No.  2)  709 

—  Apreement-^Coniingeni  Obligation — Construction — A  party  entered  into  an  agreement 
witti  a  railway  comfiany,  in  which  he  assented  to  a  bill  then  b^ore  parUament,  for  making 
a  branch,  which,  if  carried  into  effect,  would  touch  his  property,  the  company  binding 
themselves  to  pay  ;^ti,5oo  for  his  propertyat  the  first  term  "  after  the  said  company,  on 
obtaining  their  Act,  shall  have  begun  to  execute  any  part  of  the  said  railway.'  TTie 
company  obtained  their  Act,  and  borrowed  money  under  the  powers ;  but  they  did  not 
execute  any  part  of  the  works. 

Held  (reversing  judgment),  That  the  obli^tion  to  pay  was  contingent  oa  the  com- 
pany beginning  to  execute  any  part  of  the  railway ;  and  as  that  conditifm  had  never 
been  purified,  the  company  were  not  bound  to  implement  their  agreement 

Edin.,  Perth,      D.  R.  Co.  t.  PJiO^  &i 

—  Agreement  with  Landowner— Compulsory  making  of  line — A  railway  company,  before 
applying  for  an  Act  of  Parliament  to  construct  a  bnukch  line,  entered  into  an  agreenunt 
with  a  proprietor  on  the  proposed  line,  in  which  be  consented  to  the  branch  railway 
passing  through  his  estate,  and  agreed  to  petition  Parliament  in  favour  of  the  Act,  the 
company  binding  themselves,  if  the  Act  should  pass,  and  before  breaking  ground,  to  pay 
him  a  sum  of  money  for  personal  inconvenience,  and  to,take  at  least  80  acres  of  land  at 
a  [ffice  to  be  fixed  by  an  arbiter.  The  Act  having  passed,  the  company  granted  a 
debenture  bond  for  the  sum  due  for  personal  inconvenience,  payable  on  the  entry  of  his 
land  to  make  the  railway,  but  did  not  construct  the  branch  railway. 

Held  (reversing  judgment).  That  the  company  were  not  bound  to  pay  tlw  sum  in  the 
bond,  and  to  enter  into  an  arbitration  with  regard  to  the  land  which  they  had  agreed  to 
purchase. 

Primd  faciei  all  the  contracts  of  a  Corporation  are  valid,  and  those  who  impt^  them 
must  shew  that  the  statutes  creating  and  regulating  such  contracts,  expressly  or 
impliedly,  prohibit  them.   (Per  Lord  Wensleydale.) 

Scott.  N.  £.  R.  Co.  V.  Stewart  «j8 
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fiai/way — Rtyal  Bur^h — Crown  CkarUr—RailoMty  Statute  i  and  2  Vict.  cap.  58 — 
ConsiTMcHoK — Ancient  Toils  and  Customs— Impiied  Repeal. 

Held  (reversing  judgment).  That,  having  regard  to  the  Act  of  Parliament  incor- 
porating the  Edin^igh  and  Glasgow  Railway  Company,  the  Royal  Burgh  of  Linlithgow, 
which  claimed  right  to  levy  certain  dues  on  all  goods  passing  through  the  royalty,  also 
across  a  stream  within  certain  limits  of  12  miles,  was  not  entitled  to  levy  dues  on  goods 
carried  by  the  Railway  Company  along  their  line,  though  the  line  fell  within  the  burgh 
limits. 

Quaere— Whether  a  transit  toll  on  cattle  and  goods  passing  through  the  burgh  is  a 
petty  custom,  or  is  a  reasonable  compensation  for  expected  benefit  in  using  the  land  ? 
J*irr-  Lords  Brougham  and  Cranworth  the  former.  Per  Lord  Campbell  L.  C. 
the  latter. 

But  whether  legal  or  illegal,  the  custom  or  toll,  and  also  the  bridge  toll  here  were 
impliedly  abolished  by  the  Special  Railway  Act  which  enacted  that  "  all  persons  shall 
have  free  liberty  to  pass  on  the  said  railway,"  &c.  The  Statutes  did  not  reserve  the 
lights,  nor  provide  any  machinery  for  enforcing  m.yment. 

Edin.  and  Glasg.  R.  Co.  v.  Ltnlithgow  883 

—  L.iabiiity  of  Directors  of— Ultra  vires — Process — Relevancy — Count  and  Reckonine— 
Several  shareholders  of  an  abortive  railway  company,  whose  statutory  powers  had 
expired,  raised  against  the  company  and  the  directors  an  action,  concluding  for  reduction 

minutes  making  certain  calls,  and  for  repetition  of  so  much  of  the  deposit  and  calls 
already  paid  as  should  be  found  due  in  an  accounting.  They  alleged  agatnst.the  directors 
acts  pf  mismanagement  ^nd  malversation. 

Held  (afBrming  judgment) — i.  That  there  were  no  relevant  averments  to  support 
either  the  reductive  conclusions,  or  those  for  count  and  reckoning,  against  the  company ; 
and  2.  That  Uie  directors  were  only  liable  to  account  for  their  management  to  the 
company,  and  could  not  be  called  upon  to  hold  count  and  reckoning  with  individual 
shareholders,  though  the  latter  might,  in  certain  circumstances,  have  an  action  of 
damages  directly  f^^st  a  direaor,  as  an  individual,  based  upon  averments  of  fraudulent 
mismanagement. 

The  meaning  of  ultra  vires  is,  where  the  Corporation  does  something  which  is  ex{»essly 
or  impliedly  forbidden  by  their  Act  of  Parliament:  Per  Lord  Cranworth. 

Orrs.  Glasjg.       R.  Co.  959 

—  Railway  Clauses  Act — Jurisdiaion — Damage  too  remote— Penalty — Action  forrelief— 
C-  was  owner  of  a  clay  field,  to  which  he  had  a  private  railway,  and  the  Caled.  R.  Co., 
under  their  Act,  having  interfered  with  it,  were  bonnd  by  the  Railway  Clauses  Act,  to 
make  a  substituted  road  under  a  penalty  of  £10  per  day,  besides  in  the  end  restoring 
the  jsrivate  railway  to  its  former  state.  C.  agreed  with  M.  to  let  to  M.  the  clay  field,  and 
reciting  the  obligation  of  the  Caled.  Ca  engaged  to  make  the  substituted  road  himself 
if  the  Co.  failed  to  do  so. 

Held  (affirming  judgment).  That  C.  could  maintain  an  action  against  the  Co.  for 
failure  to  make  the  substituted  road  ;  though  a  penalty  was  also  incurred. 

HELD  (revetsing  judgment),  That  C.  could  not  recover  from  the  Co.  by  way  of  relief 
the  damages  which  he  had  to  pay  to  M.  for  breach  of  his  agreement  with  M.,  for  this 
was  not  the  natttral  consequence  of  the  Co.*s  failure.  Caled.  R.  Co.  v.  Colt  977 

Raiituay  Clauses  Actf  sections  as  to  owners  in  their  conveyances  reserving  minerals     632,  69^ 

—  as  affecting  contracts  previously  entered  into  about  mines  .  702 

—  security  from  mine  owner  before  working  mines  under  railway     .  702 

—  as  to  §  85,  by  which  on  payment  of  tolls  all  may  use  the  railway   .  886 

—  comjiany  entering  into  arbitration  with  landowner  according  to  the 

\  regulations  of  the  Lands  Clauses  Act         .  .  .  943 

—  building  viaduct  over  private  road  and  attempting  to  enlarge  it     .    1 199 
ftatiway  level,  crossing  of  public  road  is  not  a  subject  for  compensation  to  a  neighbouring 

proprietor  of  lands  ......  474 

—  disposition  of  lands  tocompany,  reserving  minerals,  binds  the  granter  not  to  work 

mines  to  injury  of  surface     .....  633,  698 

— —       disposition  of  lands  to  Railway  Co.  to  build  bridge  over  private  road  gives  only'  ' 

a  servitude,  and  bridge  cannot  be  widened         ....  1199 

—  '  a  superior  in  his  feu  contract  gave  the  vassal  the  use  of  a  railway  in  superior's 

lands,  as  connected  with  the  feu,  this  was  a  servitude       .  .  •  1311 

—  superfluous  lands  held  by,  if  not  acquired  compulsorily,  are  not  forfeited  in  ten 

years  if  unsold        .......  1946 

—  completion  of  part  of,  what  is  meant  by  these  words  in  a  Statute  declaring  an 

obligation  as  then  arising      .  .  .  .  .256 
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Railwt^t  one  Railway  Co.  can  lease  to  another  only  by  statutory  authority     .  .  35S 

—  mode  of  assessing  stations  of,  to  pow  rate 

—  principles  on  which  all  Railway  Acts  are  founded 

—  final  decision  of  Court  that  Railvay  Acts  are  not  compulsory  on  companies  to 

make  their  line  ...... 

—  Company  compensating  tenant  and  then  tease  surrendered  and  the  landlord  soing 

tenant  for  a  share  ...... 

—  Co.  leasing  another  line  for  999  years  are  assessable  as  owners 

—  compulsory  purchase  of  hospital  and  church  and  obligation  to  rebuild  or  pay 

fixed  sum  ...... 

—  Companies  liable  as  occupiers  to  the  poll  tax  substituted  for  Statute  labour 

—  though  exempted  by  Local  Railway  Acts  from  liability  to  parochial  burdens,  yet 

impliedly  made  liable  to  poor  rate  under  the  Poor  Law  and  Valuation  Acts 
which  treated  a  railway  as  a  new  assessable  subject         .  .  177&6 

—  mode  of  assessing  under  the  Poor  Law  Act  .  .  .       1771, 177J 

—  smoke  and  noise  proceeding  from,  is  no  ground  for  canpensatioB  as  injimaady 

affecting  adjoinmg  lands      .  .  .  .  .  .  1791 

—  Company  not  bound  to  pay  interest  in  additicm  to  compensation,  under  Lands 

Clauses  Act,  merely  bwrause  owner  has  delayed  in  making  his  daim  .  1843 

—  Is  assessable  under  the  Valuation  and  Police  and  Prisons  Act  .  .  1855 
ReOt.   See  **  Poor,"  «  Valuation." 

—  Paving,  under  the  Police  Improvement  Act   .  .  .  .  .  173S 

—  District  assessment  relates  chiefly  to  sewerage  expenses  .  ,  .^735 
lUal burden.   See  " Superior  and  Vassal,"  "Ground  Annual'* 

—  characteristics  of  .  .  .  .  .  .  •413 

—  obligation  to  repair  and  insure  premises  is       .  .  .  -  433 

—  obligation  of  superior  in  feu  contract  to  hold  all  odier  feuars  bound  to  bdld 

according  to  a  general  plan  is         .  .  .  .  .  itoj 

RtemmeMi  provision  to  wife  by  husband  in  posteuptial  mairiage  contract,  while  be  is 

solvent  ......       lOi^,  1777 

—  time  for  returning  goods  bought,  on  the  ground  of  being  disranfism  fto 

sample  .  •  •  •  .  .  100$ 

— •      contract  Court  will  not  refuse  to  enforce  an  unreasonaUe  contract  if  it  is  dear 

and  ^ee  fram  fratul  .  .  .  ...  2035 

S^uUdf  obligation  to,  when  a  house  granted  on  feu  contract  has  been  burnt  dam 

accidentally  .  .  .  .  .  430 

—  obligation  to,  when  feuar  has  undertaken  to  rebuild  and  also  the  rislc  vlt  hoiae 

faiUing  from  mining  operaticms  ....  303(^3043 

—  Railway  Company  purchasing  church  under  obligation  to  rebuild       .  .  mj 

—  assessment  to  rebuild  parish  church  .  .  .  .  •  '59$ 
R^MS  ipm  et /actis,  no  ground  of  acquiring  servitude  .  .  .  loii 
Receiver  in  Eng^d  not  app<Hnted  durit^  competition  fm  real  estate  .  .  .  ivfi 
Recreation,  servitude  of,  not  allowed      .            .            .            .            .  .  b 

ReducHen  of  decree  of  .House  of  Lords  for  fraud  is  competent  .  •  33^ 

—  of  submission  in  case  of  misconduct  in  arbitrator  .  .  •  KB 

—  of  proceedings  of  Statutory  Trustees  under  a  Local  Bridge  Act  few  iir^uIariQr 

and  want  of  notice  .  .  .  ■  899 

—  of  a  call  made  by  directors  of  a  company  on  ground  ^  mismanagement  is  not 

allowed.  .  .  .  .  .  .  9^3 

—  of  a  purchase  of  shares  obtained  by  fraud  .  .  .  .  itf 5 

—  Crown  has  title  to  reduce  a  service  to  a  peerage  .  '1574 

—  omts  probandi  in  such  a  case  lies  on  Crown  .  .  .1579 

—  of  a  SherifTs  wanant  to  apprehend  and  remove  a  limatit^  Sheiiflr  cannot  be 

made  defender  in  such  action  .  .  •  IS9> 

—  of  a  deed  providing  for  retirement  of  a  partner  viB  not  be  allowed  for  mere 

inadequacy  of  consideration  .  .  .  .  •  Hfi 

—  of  deed  granted  in  squalore  carceris  .  .  .  .  .  aoM 
•—     of  lease  of  minerals  on  ground  of  sterility  is  not  competent            .          .  30i( 

—  of  deed  not  necessary  where  difficulty  got  over  by  constructicm,  eqilanaitinn  1? 

L.  Westbury  .  .  .  .  ,         .  aoM 

Af/gfwuv,  entail  by.   See  "  Entail" 

—  when  the  law  was  settled  that  there  could  be  no  entail  by  .  .         •  °* 
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fttfermce  U  oaH.   See  "  Oath." 

—  of  party,  example  of,  as  to  document  obtained  by  fraud  from  imbecile 

person  .  ...  .  -333 

—  its  competency  in  cases  of  disputed  marriage  .  .  .  1527 
Ref&rmationi  the,  bishot^s  teinds,  if  existing  berore,  are  exempt  ftwm  augmentation  .  1938 
Heformaiory^  apprehending  destitute  child  and  detaining  before  being  sent  to  .  997 
R^aiia  of  Crown  as  including  salmon  fishings  .....  83(S 
RtgisUr.    See  "  Entail" 

—  misdescription  of  deed  in  register  of  sastnes  does  not  make  deed  of  entail  void  .  509 

—  privity  of  sasines  regulated  by  registrar's  minute  book         .  .  .  575 

—  deed  of  entail  though  containing  no  executorial  clauses  may  be  validly  entered  .    1 175 

—  though  deed  of  entail  not  registered,  a  clause  of  devolution  will  take  effect        .  1^3 

—  of  entails,  where  the  subject  matter  is  a  pro  imUviso  right,  held  by  heir  portioner, 

need  not  shew  subsequent  decree  of  division      .  .  .  .1711 

—  of  decreets  of  valuation  of  teinds  and  extracts  in  lieu  of  .  .  1800 
H^utratum  of  capyr^hif  certificate  of.  is  primA  fade  evidence  of  ownership  .  850 
iUt  wHterventHSf  apirfication  ol£  the  rule,  where  written  lease  varied  by  parties  verbally 

waiving  a  stipulation  ......  818 

~         on  a  vertol  lease  makes  it  binding  against  singular  successors  of  landlord  1743 
Relations f  nearest,  l^cy  to,  extends  to  half  Uood.  ....  507 

ReUeff  where  Railway  Company  n^ects  to  make  a  road,  and  owner  is  obliged  to  pajr 

damages  to  his  tenant,  be  cannot  recover  such  damages  from  Company  .  977 

—  general  principles  on  which  action  of,  is  founded  .  .  .  981,  984 
~   against  augmentation  of  stipend  in  feu  contract  binds  future  superiors    .        1168, 1719 

—  against  augmentation  is  binding  on  superior  only  gud  superior  .  .  1719 

—  to  paupers,  and  ablebodied  poor  .....  24,  1368 

—  against  a  discharge  ^ven  by  younger  children  to  heir  of  marriage,  on  discovering 

afterwards  a  mamage  contract  containing  provisions  to  which  children  entitled  1829 

—  will  only  be  granted  in  some  cases  on  equitable  terms  .  .  1829 

—  by  executors  of  burden  of  annuity  made  payable  out  of  entailed  estate  by  direction 

of  maker  of  entail      .......  3046 

Remedy  for  debt  may  be  limited  by  the  deed  of  entail  which  enables  the  debt  to  be 
contracted  .  .  .  .  1988 

Remit  of  cause  by  House  of  Lords  to  Court  of  Session       ....  1071 

—  to  accountant  before  a  trial  by  jury  .....  1491 
Renewal  of  lease  perpetually  demandable  I3  months  before  expiry,  how  time  is  fixed  1250 

—  demand  for,  omitted,  owing  to  lis  pendens,  but  held  excused  .  ,  1343 

—  of  lease  for  99  years  .......  1747 

—  of  bills  of  exchange  treated  as  substitution  of  debt  ,  .  ,  1751 
RemL    See  "  Lease,"  "  Landlord  and  Tenant." 

—  used  in  a  deed  whereby  one  Railway  Ca  leases  another  line  for  999  years,  and  pays 

its  own  dividends  to  other  sharehcuders,  does  not  imply  rdationuiip  of  landloniand 
.tenant  ........  917 

—  for  mills  driven  by  water  from  aqueduct  of  Water  Companyi  how  assessed  .  1204 

—  increased,  of  property  settied  on  trustees  for  charity     ....  1555 

—  of  entailed  esute  may  be  competently  made  the  only  fimd  for  paying  a  provision  {ae 

younger  children  .......  1990 

J?ghnr,  right  to  enter  servient  tenement  its  r^iring  drain,  ai^nirtenant  to  dominant 

tenement  ........  joi6 

—  of  hedee  and  ditch  separating  fields  of  different  owners      .  .  .  1374 

—  of  pubUc  road,  cannot  be  enrorced  ^rectiy  against  road  trustees  .  .  1375 
ReParttHon—Slanderef  Title—  TerbanehUl  Mineral—Fraud— G. ,  the  owner  of  hmds  from 

which  a  mineral  or  bituminous  shale  was  produced,  raised  an  action  of  damages  against 
Y.,  the  patentee  of  a  mode  of  extracting  paraffine  oil  from  bituminous  coals,  for  fraudu- 
lently representing,  that  his  patent  gave  him  the  exclusive  right  of  obtaining  such  oil 
from  the  said  mineral ;  but  there  was  no  allegation  that  Y.  knew  this  mineral  was  not 
co^  nor  any  occasion  stated  when  he  made  such  alleged  false  representation. 

Held  (affirming  judgment),  That  the  allegation  of  G.  was  not  relevant  to  sustain  the 
action.  Gillespie  w.  Young  1500 

—  Culpa— Negligence — Liability  for  dog  worrying  sheep — Some  sheep  belonging  to  A. 
having  been  kuled  by  a  dog,  the  property  of  6.,  then  in  the  keeping  of  C,  an  action 
was  brought  by  A.  for  recovery  of  the  loss  against  both  B.  and  C 

Held  (reversing  judgment),  That  it  was  not  enough  to  allege  mere  ownership  of  the 
dog,  but  It  must  also  be  alleged  and  proved,  that  the  owner  or  keeper  of  the  dog  knew 


Digitized  by 


2218 


REPORTS  OF  SCOTCH  APPEAIA 


PAGE 

that  it  was  a  dog  of  vicioos  habits  and  dangerous  to  sheep,  and  did  not  take  care  to 
secure  it :  or  at  all  events  must  allege  some  n^igence  in  the  keeping  of  the  dog. 

Fleemingr.  Orr  Jig/S 
Reparation — Cvlpa — Negligence — Fence — Extraordinary  fall  of  rain — Damnum falale — 
G.  built  a  stone  wall  in  lieu  of  a  thom  fence  bounding  his  property.  A  stream  which  ran 
through  such  property  having  become  swollen  with  rain,  at  a  point  which  was  one  third  da. 
mile  distant  from  the  wall,  burst  its  banks,  left  the  channel,  and  flowed  down  a  declin'tf 
to  the  wall,  and  there  accumulating  burst  the  wall,  and  crossing  the  turnpike  ntad, 
flooded  the  grounds  of  T.  on  the  other  side.  Before  the  wall  was  built,  surplus  water 
found  a  vent  through  the  hedge.  The  Court  found  that  the  damage  was  caused  soldf 
by  an  unprecedented  fall  of  rain,  and  not  by  G.'s  fault. 

Held  (affirming judgment),  That  the  damage  was  a  damnum  fatale,  and  that  G.  was 
not  liable.  Tennent  v.  E.  Glasgom  1229 

—  by  servant  who  is  injured  by  fellow  servant's  negligence  ....  7S5 

—  no  action  lies  for,  by  a  law  ^ent  committed  for  contempt  of  Court  by  Sheri0  substitute 

acting  judicially  .  .  .....  800 

—  by  shareholder  who  bought  Company's  shares  relying  on  fraudulent  reports  issued  by 

directors  .  ......  930 

—  claimable  from  and  transmits  against  executor  of  wrongdoer        .  .  ,  935 

—  by  owner  against  Railway  Company  for  breach  of  statutory  obligation  to  make  a 

substituted  road  on  his  bnd         ......  979 

—  by  parent  for  loss  of  child  killed  by  accident  .....  1044 
. —  by  alleged  lunatic  wrongfully  confined  and  detained  in  madhouse  .            .           .  11S4 

—  by  owner  of  mischievous  animal  such  as  a  monkey         ....  ity^ 

—  none  against  law  agent  for  making  a  void  deed  intended  to  secure  a  benefit,  onkss 

emf^yed  for  the  party  to  be  benefited  .....  io;3 
Repetitiom  of  money  subscribed  to  abortive  Railway  Company  .  .  .  463 

—  of  overcharge  made  by  Railway  Co.  in  violation  of  equal  rates  clause  %Mf.  710 

—  of  price  of  shares  bought  on  faith  of  directors'  fraudulent  report      .  .  930 

—  of  calls  made  by  directors  of  an  abortive  Railway  Co.        .  .  .  959 

—  of  sum  advanced  by  father  on  marriage  of  son,  the  son  obliging  hims^  to  repay 

if  he  or  the  heirs  of  his  body  succeeded  to  an  estate.  Before  event  occuired 
part  of  money  had  been  spent  for  purpose  of  advance,  held  only  the  balance 
could  be  demanded  in  repetition      .....  1335 

—  of  price  paid  for  shares  of  bank  on  faith  of  directors'  fraudulent  reports,  action 

for,  is  not  relevant,  where  shareholder  had  for  years  received  dividends,  and 

did  not  in  time  take  steps  to  reduce  the  purchase         .  .  .  1475 

—  of  concealed  profits  belonging  to  certain  shares  in  a  company  sold,  where  both 

seller  and  purchaser  were  ignorant  ..... 
It^orts  of  directors  of  companies.  See  "  Company." 

Reprobatory  evidence,  and  mode  of  adducing        ....  740^  74,5 

ittfer  alios  acta,  example  of,  where  a  ship  treated  as  total  loss  between  owner  and 
insurer  of  ship,  but  not  as  between  owner  of  ship  and  insurer  of  freight  .  .  207 

Res  noviter  veniens  ad  natitiam,  leave  of  Court  to  adduce  evidence  <rf'  .  .743 

Rescissory  Act,  14S8,  construed  by  contemporary  usage      .  .  .  .382 

Res  judicata^  how  far  action  of  declarator  of  right  of  public  road  is    .  .  101, 1443 

—  in  case  of  judicial  separation  in  one  country,  bemg  pleaded  to  action  for  divtHce  in 

another  country  .  .  .  .  .  .  -  172 

—  how  far  judgment  obtained  by  fraud  is         .  .  .  .  -33^ 

—  where  interdict  to  stop  an  arbitration  was  refused,  this  was  not  deemed  res  judicata 

in  a  subsequent  action  by  same  party  to  reduce  the  award       .  .  *  94^ 

—  decree  in  absence  in  declarator  of  sanity,  how  far  it  is  .  .  .  1295-6-7 

—  decision  of  Court  and  House  of  Lords  as  to  validity  of  jwor  rate  is  good  only  itx  that 

year,  and  does  not  preclude  the  same  point  being  raised  on  a  future  rate  .  1384 

■—  general  principle  oi.  explained  by  L.  Chelmsford     ....  1386 

—  Process— CotUract — CencealnuHt— Medium  caitcludemU—IrreUvaniy — An  action  to 
reduce  an  agreement  was  met  by  ^eas  of  irrelevancy,  and  the  Court  assoilzied  from  the 
conclusions  of  the  action  "as  laid."  A  second  action  was  then  raised  on  same 
focts,  bttween  the  same  parties  with  substantially  the  same  petitory  conclusions.  The 
allegations  were,  however,  more  specific  and  relevant,  setting  forth  fraudulent  conceal- 
ment and  fraud. 

Held  (affirming  judgment),  The  first  interlocutor  was  not  res  judicata^  as  it  did  not 
profess  to  decide  the  merits.  Gilie^ie  r.  Russell  ttl 
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-  if  on  declarator  of  public  road,  the  pursuer  consent  to  verdict  for  defender,  this  is  not 

res  judicata  against  another  action.  1409 

-  if  in  declarator  of  public  road  the  parties  consent  to  verdict  for  defender,  this  is  not  res 

judtctUOf  should  other  parties  raise  the  same  question  in  another  action      .  ,  1443 

-  mit  if  a  decree  be  got  without  fraud  or  collusion,  it  would  be  so     .  .  .  1443 

-  Lord  Romilly's  account  of  res  judicata  and  risk  of  fraud  ....  1445 
Reservation  of  mines,  by  superior  on  granting  feu,  may  mean  that  the  mines  are  wholly 

excepted,  and  a  separate  feudal  estate  still  vested  in  superior      .  .  1964 

—  ambiguous  expression,  when  used  in  conveyances  .  .        1967,  1973 

—  in  conveyances  of  lands  to  Railway  Companies  .  .  .  633,  69S 

—  in  feu  contract  coupled  with  express  non-liability  for  damage  to  the  surface 

and  to  buildings  thereon  caused  by  woridng  of  mines   .  .  .  2034 

R^su2mf«  in  two  countries  as  affecting  domicile    .....  938 

—  of  Scotch  Justice  of  Peace  in  England  as  to  validity  of  his  acts  .  .  365 
ftisidue,  meaning  of  words  "  said  residue  "  in  a  codicil      ....  1321 

—  carries  with  it  intermediate  income  .  .  .  .  ,  1324 
.  —      in  a  trust  disposition,  meaning  of  word   ....         658,  1331 

—  share  of  a,  in  a  faculty  to  liferenters  .....  73J 
RtsignoHoHf  Procuratory  of,  omitted  in  deed  of  entail  ....  1175 
Respectively,  force  of  the  word  in  a  faculty  to  two  liferenters  .  .  .  73$ 

—  in  a  destination  to  heirs  mate  of  their  bodies  ....  2059 
Responsive  allegation  in  English  suit  for  divorce  .  .  .  .  .3,  182 
Ratiiutiff  in  inteerum,  of  shares  of  a  bank  bought  cannot  be  claimed  after  the  purchaser 

has  held  the  shares  and  received  dividends,  and  takes  no  timely  steps  to 
reduce  the  contract,  and  the  shares  cannot  now  be  replaced         .  .  1475 

Retention.    See  also  "  Lien,"  "  Agent  and  Client." 

—  doctrine  of,  in  Scotland  ......  319 

—  original  seller  of  iron  scrip  has  no  retention  against  holder  after  period  of 

delivery  elapsed    .......  663 

—  by  law  agent  of  client's  deed,  not  allowed  to  prevent  inquiry  as  to  agreement 

under  which  the  deed  was  prepared    .  .  .  .  .1154 

Retrospective  operation  of  Statutes,  rule  as  to,  an  example  cl£  in  Rutherfurd  Act,  1 1  and  1 2 

Vict.  c.  36.  §  43  .  .  .  .  .  .  .269 

—  as  to  Act  10  and  17  Vict  c.  94,  §  I  .  .  .  .  .  369 
RevocatiffH  of  wills,  and  presumptions  as  to         .            .            .            .  .  129 

—  of  deed  executed  by  husband,  to  which  wife  consented,  giving  ha  provisions, 

and  husband  afterwards  altered  the  deed  in  part  by  later  instrument  .  1330 

—  of  wife's  consent  to  a  deed  cannot  be  made  by  her  next  of  kin  after  her  death  1330 

—  general  rules  as  to  revocadon  of  special  destinations  by  general  mortis  causd 

dispositions         ......  2052-6 

R^arian  owntr,  no  right  to  build  in  alveus  of  a  river         ....  1416 

—  rights  as  to  salmon  fishing      ,  .  ,  ■ .  .  .  1629 

—  .    rights  in  a  loch  abutting  on  lands         ....  621,1688 

—  on  navigable  river  as  against  navigation  trustees  dredging  .  .  .  1875 

—  as  against  steamers  navigating  and  causing  injury  to  banKs  .  .  1886 
JB£f£  of  house  beii^  damaged  by  working  of  mines  may  be  expressly  undertaken  by  the 

owner  ........  3035 

—  of  freight  being  earned  where  charterer  is  authorized  to  advance  nUMiey  and  dedoct 

insurance      ........  2044 

River^Crown — Crown  Property—Nmngabte  Rivers — Agreement— TranscKtum — Statute 
3  and 4  Vict,  c:  iii— Clause — Construction — The  River  Clyde  Trustees,  appointed 
Statutes  for  the  improvement  of  the  navigation,  were  inter  alia  entitled  to  widen  or  nar- 
row the  channel  as  they  should  think  fit.  At  first  they  narrowed  the  channel  and  after- 
wards they  widened  it,  thereby  leaving  a  strip  of  ground  ex  adverso  the  land  of  H.  who 
claimed  it  The  trustees  disputed  his  title,  but  on  condition  of  his  waiving  opposition 
to  another  bill  promoted  by  them  in  Parliament,  they  agreed  to  give  him  half  of  the 
value  of  this  strip.   The  Bill  passed,  but  the  rights  of  the  Crown  were  reserved. 

Held  (afHrming  judgment),  i.  That,  in  the  circumstances,  and  having  regard  to  the 
Statute  3  and  4  Vict,  the  Crown  had  no  claim  to  the  value  of  the  strip  of  ground  as 
part  of  the  alveus,  or  to  the  half  price  as  in  lieu  of  it.  z.  That  the  facts  and  circum- 
stances, as  between  the  trustees  and  the  proprietor,  on  which  the  Statute  3  and  4  Vict, 
proceeded,  amounted  to  a  transaction  in  law  between  them,  by  which  he  was  entitled  to 
the  half  pricey  although,  by  a  decision  of  the  House  of  Lords  subsequent  in  date  to  this 
Statute,  It  had  been  found,  that  the  right  to  the  strip  of  ground  belonged  to  the  trustees, 
and  not  to  the  adjoining  proprietors. 
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Opinion — That  in  Scotland,  as  in  EnglantL  the  full  right  of  property  in  the  alvens 
of  navigaUe  riven  where  the  tide  flows  and  renows  belongs  to  the  Cioimjure  privaic. 

L.  Adv.  V.  Clyde  Trustea  6 
RitKT,  navigable,  may  be  a  good  tenninus  of  public  road     ....  236 

—  Water — Riparian  owner — Rigkt  to  build  in  alveo — Encroachment — Action — Actual 
damage—ltiOM^  a  riparian  owner  on  a  stream  not  navigable  is  the  sc^e  owner  of  half 
of  the  alveus  ad  medium  filum^  still  he  cannot  exercise  one  of  the  rights  of  absohtte 
ownershia  viz,  building  on  »ich  tUveus.  And  an  adjacent  or  exadvtrso  riparian  owner 
is  entitled  to  prevent  his  doing  so  even  thou^  such  building  would  not  cause  or  be 
likely  to  cause  any  actual  damage  to  such  owners  for  such  building  necessarily  tends  t» 
a  diversion  of  Ae  current. 

Frocess— Appeal— Jury  Trial^Enumerated  Cases— An  action  against  a  riparian 
owner  for  building  on  the  alveus  of  a  stream  is  not  an  action  for  injury  to  land  in  whidi 
"  title  "  comes  in  question,  and  therefore  is  out  of  the  enumerated  causes  within  6  Geo. 
IV.  c.  120^  §  28. 

Appeal — Competency — Waiving  Objection — Though  an  appeal  is  incompetent^  a 
party  may  be  barred  from  taking  the  objection,  as  by  having  nmiself  already  appealed 
to  the  Inner  House  from  the  interlocutor  which  he  says  was  not  appealable. 

Bi^t  V.  Morrit 

—  fixing  stake  in  navigable  channel  for  fishing  salmon       ....  1191 

—  ascertaining  the  medium  filum,  wbete  there  are  shifting  sands  in  estuary,  as  between 

opposite  owners  of  salmon  fishings  ......  1S4S 

—  Navigation  Trustees — Injury  to  Banks  of  River — Statute — Construction — Foreshore 
— Dredging — The  Clyde  Trustees  under  thdr  Acts  of  Parliament  deepened  the  river 
Qyde,  andin  course  of  their  operations  in  the  ui^ier  part  of  the  river  deposited  the 
dredgings  and  material  from  the  bed  on  the  adjacent  lands,  thereby  filling  up  the  space 
between  the  river  walls  and  the  natural  banks.  This  omrse  had  been  adimted  trom 
1758  to  a  recent  date.  When  the  operations  reached  B.*s  lands  lying  on  both  sides  of 
the  river,  which  was  there  about  a  mile  wide,  the  trustees,  instead  of  laying  the  dredg- 
ings on  B.'s  lands,  carried  them  off  to  sea  and  sunk  them,  this  being  a  great  saving  of 
expense: 

HELD  (affirming  ^dgment),  That  the  Statute  authorizing  the  trustees  to  lay  the 
dredgings  on  the  adjacent  banks  was  an  empowering  but  not  an  imperative  Statute^ 
and  they  were  not  compellable  so  to  carry  on  that  operation  as  regards  B.'s  lands. 

Held  further.  That  an  allegation  that  the  trustees  were  bound  to  uphold  and  pro- 
tect the  land  and  banks  of  B-  from  all  injury,  was  irrelevant,  and  could  not  be  treated 
as  equivalent  to  an  allegation  of  an  obligation  to  protect  the  banks  only. 

L.  Blantyre  v.  Clyde  Trs.  l875 
Roadf  privaUf  where  railway  company  is  bound  to  make  and  neglects,  and  owner  has 
contracted  with  a  tenant  on  faith  of  it,  owner  cannot  recover  from 
company  damages  paid  to  his  tenant        .  .  .  '977 

—  where  landowner  sells  land  for  railway  company  to  build  bridge  over 

private  road,  the  hridge  cannot  be  widened  by  company        .  •  ii99 

—  underground,  whore  superior     lands  reserves  the  mines  and  right  of 

working  them,  can  be  used  for  conveying  coal  frinn  other  mines  .  1964- 
Road,  Public— Title  to  sue — Public  Right  of  Way — i*/w«j~Three  parties  setting  them- 
selves forth  as  residing  in  ditferent  towns,  brought  an  action  of  declarator  to  have  it 
found  that  a  particular  road  was  free  to  the  public  as  a  highway.  The  part  of  the 
country  tn  which  the  alleged  public  road  lay,  was  situated  at  a  great  distance  from  any 
of  the  three  towns  in  which  the  pursuers  resided,  and  they  did  not  allege  that  they  had 
any  local  connection  with  the  district,  and  merely  averred,  that  for  time  immemorial, 
they  aiKl  the  public  were  in  the  habit  of  using  the  road  as  a  public  road,  for  walking, 
riding,  and  driving  cattle. 

Held  (affirming  judgment),  That  they  bad  set  forth  a  sufficient  title  to  sue  die 
declarator.  />.  AthoU  v.  Torrie  96 

—  Prescription,  Interruption  of— Right  of  Way — Terminus  of  Midway — Public  Place — 
Issue — Private  Statute — The  property  of  C.  was  bounded  by  the  Clyde  on  the  north, 
and  the  Cart  on  the  west.  Along  the  eastern  bank  of  the  latter  river,  and  miming  from 
south  to  north,  was  a  towing  path,  separated  fnnn  C's  property  by  a  hedge.  The  pur- 
suers, inhabitants  of  the  town  of  R.,  on  the  east  of  C's  property,  alleged  a  prescriptive 
right  of  public  footway  across  C's  property  to  the  Cart.  In  1835,  a  Local  Statute  was 
passed  embod)dng  various  matten  of  contract  between  C.  and  the  trustees  wbo  had 
formed  the  towing  path,  and  providing  that  C.*s  property  was  to  be  fenced  tvaoK  die 
towing  path  by  a  stone  wall  to  be  erected  by  the  trustees. 
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Held  (affirming  jadgment^  i.  That  tliis  Statute  was  do  bar  to  the  pursuers'  daira 
of  a  right  <^  public  way.  2.  That  it  was  a  good,  issue,  whether  a  public  way  existed  to 
the  o^uence  of  two  rivers,  for  the  rivers  Ming  navigable,  the  terminus,  if  not  a  public 
place,  might  lead  to  a  public  place.  Campbell  v.  Lang  236 

Road-^Higkway — Righto/  Way— Terminus  of  Way — Evidence — Issue — Billof  Exe^ 
Hons — In  an  action  of  declarator  that  there  existed  a  public  right  of  way  throu|^  tne 
lands  of  the  defender,  the  Court  of  Session  approved  of  this  issue  to  try  the  question : — 

Whether,  for  forty  years  and  upwards  prior  to  the  year  1827,  or  for  time  immemorial, 
there  existed  a  public  right  of  way  for  foot  passengers  from  the  Kirktown  of  Burnt- 
island, and  harbour  and  royal  burgh  of  Burntisland,  or  one  or  more  of  them,  leading 
westwards,  along  or  upon  the  margin  of  the  sea  beach,  through  the  defender's  lands,  to 
the  western  extremity  thereof,  and  thence  proceeding  to  Starleybum  port  and  harbour, 
and  to  the  port  and  harbour  and  old  and  new  villages  of  Aberdour,  or  to  one  or  more 
of  them  ?  "    On  a  Bill  of  Exceptions  : 

Held  (affirming  judgment),  ( 1)  That  it  was  sufficient  for  the  pursuers  to  prove,  that 
there  existed  a  public  road  to  Starleybum,  and  that  it  was  not  necessary  to  f^ove  that 
it  was  a  public  place  ;  nor,  supposing  it  not  to  be  a  public  place,  what  means  of  exit  the 
public  had  tberefhmi  to  a  public  place ;  and  (2)  That  in  considering  what  was  the  road 
put  in  issue,  the  issue  alone  was  to  be  looked  at,  and  that  it  was  not  competent  to  con- 
strue the  issue  by  a  reference  to  the  record. 

A  public  right  of  way  means  a  right  of  way  from  one  public  place  to  another  public 
place ;  but  there  may  also  be  a  public  way  like  a  cul  de  sac  in  a  town. 

Young  V.  Cuthbertson  309 

—  Statute  Labour  Trustees — Liability  for  non-repair —Remedy — Action  against  Trustees 
— A  Local  Act  made  all  the  proprietors  of  lands  of  a  certain  rent  trustees  for  making  and 
repairing  roads  in  the  county  or  D.  By  §  15  the  trustees  of  each  district  were  to  have 
the  direction  and  cognisance  of  the  roads  within  their  district,  with  power  to  appoint  the 
order  in  which  roads  should  be  repaired,  and  to  appropriate  moneys  thereto,  and,  in 
case  of  difference  of  opinion,  any  trustee  aggrieved  might  appeal  to  Quarter  Sessions, 
which  shall  finally  and  conclusively  determine  the  matter.  A  road  being  out  a£  repair 
in  one  of  the  districts : 

Held  (afllrming  judgment),  That  an  adjoining  owner,  not  a  trustee,  was  not  entitled 
to  raise  an  action  against  the  district  trustees  to  compel  them  to  repair,  as  no  such  duty 
was  directly  imposed  on  thenL  and  the  only  remedy  given  by  the  Statute  was  an  appeal 
to  Quarter  Sessions,  for  the  duty  of  the  district  trustees  was  not  to  do  the  repairs,  but 
to  meet  and  consider  how  they  could  be  best  done.  Beckett  v.  Jfutaeson  1375 

—  Highway — Res  judicata — Declarator  of  Public  Road— Compromise — Second  Action— 
Certain  pursuers,  chiefly  Magistrates  of  a  burgh,  raised  an  action  of  declarator  of  a 
public  right  of  way,  and  obtained  a  verdict  in  their  favour,  but  on  a  rule  being  made 
absolute  for  a  new  trial  the  parties  agreed  to  certain  terms  of  compromise,  and  the 
defenders  wereassoilriedjJrtf/ffrwui,  and  the  authority  of  the  Court  was  mterponed  to  the 
agreement  Afterwards  J.  and  three  other  individuals,  not  parties  to  the  former  action, 
raised  a  similsu-  action  of  declarator  against  the  same  defenders,  who  pleaded  res 
judicata. 

Held  (reversing  judgment),  That  the  former  decree  was  not  res  judicata. 

Semble,  a  decree  in  an  action  of  declarator  of  a  public  right  of  way  obtained  without 
fiaud  or  collusion,  and  if  decided  on  the  merits,  is  res  judicata^  and  may  be  pleaded  in 
bar  of  a  second  action  as  to  the  same  public  way,  raised  by  other  parties. 

Jenkins  v.  Robertson  1443 

—  defender  in  a  declarator  claiming  five  roads,  consented  before  trial  to  verdict  for 

pursuer  as  to  two,  and  Court  thereon  ordered  sturveyor  to  lay  out  the  road,  held 
this  was  either  uUra  vires  or  the  hiterlocntor  being  by  consent  was  not 
appealaUe    ........  1409 

—  in  a  declarator  for  five  roads,  pursuer  before  trial  consented  to  verdict  for  defender 

as  to  three,  held  the  Court  might  assoiUie  the  defender  as  to  these  threes  but  it  would 

be  no  res  judicata       .......  1409 

after  verdict  for  pursuer  in  issue  as  to  existence  of  public  road,  die  Court  has  no  right 

to  remit  to  surveyor  to  lay  out  the  road     .....  1414 

—  how  far  verdict  or  judgment  in  declarator  is  res  judicata  .  .  101,  140^  1434 

—  level  crossing  of,  not  a  subject  for  coiqpensation  by  a  railway  company  to  a  pro- 

prietor whose  house  is  near        ......  474 

—  railway  companies  assessable  to  highway  rate  as  a  poll  tax  substituted  for  Statute 

labour  ........  1353 

—  aivfpa  of  the  highway  rates  in  Scotland  .....  1354 

IL  _  .  7  It 


Digitized  by 


Google 


2222 


REPORTS  OF  SCOTCH  APPEALS. 


Xoi^,  See  "Auction;*  "Principal  and  Agent,"  " Superior  and  Vassal.'* 
—  In  articles  of  roup  sale  of  feu,  vendor  stipulated,  that  part  of  price  should 
be  set  apart  to  abide  the  settlement  of  a  claim  of  relief  a^mst  augmentation  of 
stipend,  and  he  engaged  to  sue  for  relief.  He  sued  and  obtained  decree  against  the 
superior  S.  gua  superior ;  Held,  he  had  fiiUfiUed  the  condition,  and  was  entitled 
to  the  money,  and  was  not  bound  to  obtain  decree  against  S.  and  his  heirs 
general  .  .  ,  •  i7(9 

SuUurfurd  Act  amending  law  of  entail,  general  object  of  .  ,  .  .  6S6 

—  how  far  it  affects  positive  contracts  ....  687 

—  defect  in  one  prohibition  of  entail  makes  the  whole  bad  .  685, 789 
«         as  to  §  19,  and  bonds  of  disposition  in  security  for  improvements         .  1551 

—  election  of  heir  of  entail  making  improvements  to  act  under  this  Act  and 

not  under  Montgomery  Act      .  v  .  .  .  I5)i 

—  heir  mavexecute  several  bonds  for  the  whole  improvemoits  for  irtiich  be 

has  obtained  decree  ....  .  .  ijji 

—  for  defect  in  prohibit(»y  clause  annuls  deeds  not  only  as  against  crediters 

but  also  inter  haredes  .....  17^ 

—  in  the  event  of  re^tailing  the  estate.  Impliedly  repeals  any  bond  of 

provision  to  wife,  granted  under  Aberdeen  Act,  if  not  specially  declared 

as  still  in  force  ......  1765 

—  \  43,  if  provision  to  younger  children  of  three  years'  rent  is  a  violatitMi  of 

prohibition  against  contracting  debt,  &c.,  and  so  avoids  the  deed       .  1987 

Sale — Auction — Rejection  of  some  lots  as  disconform  to  sample — At  an  auction  of  wines, 
C.  bought  from  B.  several  lots,  one  of  the  conditions  being,  payment  on  or  before 
delivery.  C.  did  not  pay  on  delivery,  but  removed  his  lots  some  days  after  the  sal^ 
and  made  no  objection  at  that  time,  but  a  month  later  objected  that  some  of  the  wines 
were  disconform  to  lot.  C.  made  no  offer  to  return  the  lots  till  after  action  for  the  price, 
and  the  wines  still  remained  in  Cs  custody. 

Held  (affirming  judgment).  That  it  was  incumbent  on  C  to  prove,  that  he  had 
offaed  to  return  the  wines  in  reasmable  time,  and  having  foiled  to  do  so,  B.  was 
entitled  to  fiiU  payment 

Sehble,  The  contract  as  to  each  ItM  b«ng  entire  C.  was  not  entided  to  keep  pan 
of  the  lot  which  was  good,  and  return  the  rest,  but  was  entided  to  rescind  the  whole 
contract  as  to  such  Xox—Per  LORD  CHELMSFORD.  Couston  t.  Chapman  300$ 

Sale — Warranty — Sample — Whisky  Coloured  witik  Innocent  Material— hL.  suppbed  to 
T.'s  order  for  whisky  coloured  with  burnt  sugar  or  other  innocent  material  an  article 
which  was  coloured  with  logwood,  and  caused  disagreeable  effects  to  the  consumer. 
7*he  whisky  was  known  to  be  intended  for  the  natives  w  Africa.  In  an  acdon  for  breach 
of  contract,  and  with  an  issue  **  whether  the  whisky  was  discmfom  to  order  and  coloured 
with  material  not  innocent : — " 

Held  (affirming  judgment),  The  Judge  was  not  bound  to  direct  the  jury,  that 
"innocent"  meant  not  dangerous  to  life  or  health;  and  that  he  was  right  in  Wving 
it  to  the  jury  to  say,  if  the  whisky,  according  to  the  ordinary  sense  of  the  word,  was 
innocent. 

Semble,  The  proper  issue  would  have  been,  whether  the  whisky  supplied  was  fit  for 
human  use  and  consumption,  or  "whether  it  was  disconform  to  order,"  without  nnore. 

Matfarlane-v,  Ti^eior  15(1 

—  Company— ScUe  0/ Shans—Ri^t  tfi  CmceaUdProfts—TiUe  to  Siu—C  being  holder 
of  ten  ftbu«s  in  a  company  from  1824  to  1847,  received  the  usual  dividends,  but  owing 
to  die  fraud  of  the  manager,  Ia»e  profits  all  that  time  were  connaled,  and  not  paid  over 
to  the  shareholders.  C.  by  will,  gave  the  shares  to  L.,  and  died  in  1847,  and  L.  then, 
being  ignorant  of  the  concealed  profits,  sold  the  shares  to  the  company  for  what  the 
company  offered  him.  Afterwards  L.  discovering  the  fraud,  raised  an  actim  to  reduce 
the  sale  for  fraud,  and  the  company  compromiseid  his  action  by  paying  a  large  sum. 
Then  Cs  representative  also  raised  an  action  to  recover  concealed  prints,  in  respect 
ownership  of  the  shares  between  1824  and  1847. 

Held  (reversing  judgment),  That  there  was  no  right  of  action  in  C.*s  representative, 
for  whatever  right  to  concealed  profits  existed  up  to  1847  passed  as  an  accessory  with 
the  transfer  of  the  shares  to  L.  in  1847,  and  L.  alone  could  recover  from  the  company 
on  this  ground.  Carron  Co.  v.  Hunter  1616 

—  of  land  by  vassal  and  stipulation,  that  part  of  price  should  be  set  aside  till  question  as 

to  relief  from  augmentation  of  stipend  should  be  settled.   Vendor  got  decree,  chat 
superior  was  bound  to  relieve  held  vendor  was  entitled  to  the  sum  so     apart       .  1719 
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Sale  (rf'Iand  for  bnilcUng  lease  with  perpetual  renewal        ....  174.1- 

—  of  land  for  a  feu  with  oUigation  to  grant  all  other  feus  on  same  conditioB  as  to  unifOTm 

plan  of  bnlldmg             .......  1803 

Sale  &f  lamif  conveyance  by  voidor's  solicitor  at  expense  of  vendee  .  .  .116 

at  public  roup,  and  agent  purchasing  on  his  own  account           .            .  403 

—  to  Railway  Co.  reserving  minerals    .....  033 

—  remedy  if  quantity  of  land  sold  is  not  yet  ascertained                            .  848 

—  subject  to  arbitrator  fixing  price,  is  not  affected  by  death  of  vendor  .  950 
Sale  of  entailed  estate,  purchaser  cannot  set  up  objection,  that  there  way  delay  In  appointing 

'  tutor  ad  litem  to  pupil  heirs              ......  366 

SaUy  &ctor  for,  pledging  the  documents  of  title  of  principal  for  value  .  .  1891.. 
ysfr  0/ goods  by  auction  may  be  held  by  tenant  of  house  and  shop  if  not  expressly 

forbidden  by  lease         ......  1784 

—  by  sample,  if  disconform,  law  of  En^and  and  Scotland  stated  by  Lord 

Chelmsford             .           .           .           .           .           .'  2009 

—  not  in  esse,  once  thought  illegal  .  .  .  .  . '  665 
Sale  of  hospital  under  compulsory  power  of  Railway  Act  and  applying  (voceeds  .  1657 
Sio/r  of  iron  scr^  and  rights  of  assignee            .....  662 

—           by  a  factor  who  is  entmsted  with  the  documents  of  title       .           .  1891 
Sale  of  ckiUPs  provision  under  marri^  contract  of  parent  to  such  parait  is 

discountenancea                .......  2017 

Salmon  Fishings — Crown — Prodettf — Fishing  on  Sea  Coast— Limit. 

Held,  (afSnning  judgment},  Tliat  the  salmon  fishings  around  the  coast  of  Scotland 
form  part  of  the  hereditary  revenues,  and  belong  exclusively  to  the  Crown,  so  far  as  not 
eiqniessly  granted,  by  charters  or  otherwise,  to  subjects  or  vassals. 

Gammell  v.  Woods  and  Forests  830 

~  Fixed  Machinery— Net  and  Coble— Bermm^  System  of  Fishing^ln  fishing  for  salmon 
m  a  navigable  river  with  net  and  coble,  H.  fixed  a  stake  in  the  centre  of  the  river,  and 
by  means  of  a  ring  and  rope,  enabled  his  boat  to  take  a  wider  sweep,  and  so  enhanced 
the  chance  of  capture.   This  was  called  the  Bermoney  boat  system  of  fishing. 

Held  (reversmg  judgment),  That  there  was  nothing  illegal  or  contrary  to  Statute  in 
this  method  of  using  the  net  and  coble,  there  being  nothing  in  the  nature  of  fixed 
machinery,  nor  essentially  varying  the  ordinary  mode  of  using  the  net  by  hand. 

Held  Further,  That  the  alleged  illegality  of  the  stake  fixed  in  the  channel  made  no 
difference  as  regards  this  question.  Hay  v.  Provost  of  Perth  1187 

—  Prescription — Part  and  Pertinent— Tenendas  Clause  explaming  Dispositive  Clause — 
S.  had  been  in  immemorial  possession  salmon  fishings,  and  on  a  view  of  his  titles,  it 
was  proved,  that  S.  and  his  predecessors  had  exercised  the  right  as  far  back  as  1700^ 
when  there  was  a  disposition  of  "lands  and  fishings."  From  1700  to  1761  the  hmds 
were  held  in  base  blench  tenure,  and  the  dispositions  mentioned  "fishings."  A 
Crown  charter  of  1761,  which  was  followed  by  infeftment,  mentioned  "lands  and 
pertments"  only  in  the  dispositive  clause,  but  mentioned  "fishings"  in  the  tenendas 
clause. 

Held  (affirming  judgment),  That,  though  the  tenendas  clause  is  not  a  conveying 
clause,  yet  it  may  be  used  to  e^lain  tibe  meaning  of  the  dis|>ositive  clause,  and  as  the 
charter  of  1761  in  the  gHaguidem  clause  connected  the  subject  matter  of  the  charter 
with  the  former  titles,  we  duuter  imj^iedly.  included  "fidungs." 

L.  Advocate  v.  Sinclair  1493 

Title— Possession  of  hoik  sides  of  River^Opposite  Owners — Title  to  .^k*— Where  the 
^posite  banks  of  a  salmon  river  belong  to  different  owners,  and  one  has  a  Crown  giant 
or  fishing  annend  to  his  lands,  this  means  not  the  exclusive  right  of  fishing,  but  only 
that  hw^itf  the  fishing  ad  medii$m  Mum  aqua  available  from  his  own  ^e. 

SraifiLE,  A  base  title  coupled  with  acts  <n  ownership  and  exercise  of  salmon  fishing  is 
not  sufficient  to  presume  a  Oown  grant  of  the  salmim  fishing.— Lord  Chancellor 
Cairns. 

Question,  Whether  die  owner  of  half  the  salmon  fishings  in  a  river,  the  opposite 
hai^  of  which  belongs  to  another  pro[nietor,  has  a  right  to  challenge  sodi  fwopnetor's 
claim  to  fish  from  such  opposite  banlc.— /*«r  Lord  Chancellor  Cairns,  aff.;  Lord 
Chelmsford  neg. 

Semble,  If  fishing  by  rod  and  line  has  been  constantly  practised,  and  it  is  impractica- 
ble to  fish  on  that  side  of  the  river  with  net  and  coble,  that  will  be  sufficient  to  establish  a 
"ght  to  salmon  fishing  under  a  general  grant  <tf  fishii^. — Par  LORDS  Chelmsford, 
WESTBURY,  and  COLONSAY.  StuoTt  V.  McSonut  1629- 
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Salmon  Fishingt  the  holding  being  for  many  years»  a  base  boldutg  was  deemed  to 

include  salmon,  because  wadset  expressly  mentioned  it .  .  .  1639 

—  Medium  filum  of  River — Shi/ting  of  Sands — Boundary — A  sand  bank  which  was  of  ^ 
shifting  character  bad  settled  near  the  sooth  shore  of  a  tidal  river,  the  salmon  fishings 
in  wtUch  river  belonged  to  the  opposite  riparian  owners  respectively  ad  medium  filuwu 

to  whose  shore  it  was  nearest,  claimed  to  treat  the  sand  bank  as  the  new  line  of  sbon^ 
and  to  advance  the  medium  filum  further  towards  the  opposite  shore. 

Held  (affirming  judgment).  That  the  Court  pro[>erly  treated  the  sand  bank  aspait 
of  the  alvius,  and  not  as  an  island  or  accretion,  and  that  the  medium  fUum  renuoied 
unaltered.  E.  Zetland  v.  Glover  Incorp.  of  Ptrlk  1S48 

—  Boundary — Excambion  of  lands — Possession — In  1745,  by  contract  trf  excambioii,a 
meadow  abutting  on  the  nver  Tay  for  270  yards,  was  taken  from  the  lands  of  I.,  anl 
added  to  the  lands  of  C.  Nothing  was  said  as  to  the  salmon  fishing  ex  adverse  of  the 
meadow.  For  the  last  25  years  the  owner  I.  had  fished  ex  adverso  of  the  meadov, 
and  .the  owner  of  C.  had  never  fished  tber&  In  a  declarator  by  the  profirietor  of  C, 
c<mcluding  that  he  was  entitled  to  fish  there,  it  appeared,  that  both  pn^etws  had  a 
habile  title  to  salmon  fishings  ex  adverso  of  Uieir  respective  lands  of  C.  and  I.,  as  these 
were  before  die  excambion. 

Held  (aflfirming  judgment),  That  the  owner  of  I.  was  rightly  assmlzied,  inasmud  » 
the  owner  oS  C.  had  not  proved  possession  few  40  years  of  such  fishings  as  wen  appfic- 
aUe  to  the  lands  ai  C.  RicMardsott  v.  Flami^  1959 

Sample,  sale  of  goods  by,  and  rejection  within  reastmable  time  for  being  disconfbrm  .  toX 
Samty  of  tesutw,  burden  of  provin^^  if  disputed,  lies  on  party  propounding  will         .  74S 

—  OToof  o^  generally  by  acts  and  conduct     ....  I5i|ijs 

—  decree  passed  in  absence  in  a  declarator  of  sanity  is  not  admissible  evidence  or 

illegal  detention  of  party  as  lunatic        .  .  .  .  .  1191 

SasutOf  Registraiion  of— Grounds  and  Warrants — Statutes  1617,  c.  16;  16^3,  c  14. 

Held  (affirming  judgment),  That  the  date  of  {wesentment  of  asastne  An:  r^istratioii 
is  the  date  of  its  registration,  and  the  record  of  the  date  of  presentment  is  the  mimite 
book  of  the  Register  of  Sasines. 

The  following  objections,  in  a  reduction  improbation,  were  stated  to  the  validity  of 
the  registration  of  a  sasine : — i.  That  the  month  and  day  of  the  month,  and  the  year  of 
the  soverei^'s  reign,  were  not  written  in  the  body  of  the  record,  but  were  entered  as  a 
marginal  note,  to  which  no  separate  subscription  was  appended.  2.  That  the  name  of 
the  party  taking  sasine,  Maclaine,"  was  entered  in  the  minute  book  of  the  legistor  as 
**  Maclean."  3.  That  the  perstm  presenting  the  sasine,  the  registration  of  which  ms 
objected  to,  having,  at  the  same  time,  presented  several  other  sasines  for  registration, 
all  of  which  were  entered  on  one  and  the  same  page,  the  entry  of  the  sasine  in  qucsiioo 
was  not  separately  subscribed,  but  only  one  signature  was  aflbced  by  the  ke^er,  lad 
the  party  presatin^,  to  the  whole  writs  presented. 

Held  (aflirming  judgment).  These  objectioDs  were  pnqierly  repelled. 

Maelaime  V.  MadMH  57S 

—  deed  of  entail  may  be  validly  registered  though  ccmtaining  no  precept  of  .  •  »TS 
Scrip,  iron,  not  a  negotiable  instrument  .            .            .            .            .  ■  ^ 

—  parole  evidence  as  to  meaning  by  mercwtile  us^ge         .  .         ■  ^ 
Sea,  bed  of,  right  of  property  in  the  Crown           .            .            .            .  . 
Sea  coast,  right  to  salmon  fishings  trn    .            .            .            .            .  • 

—  right  of  property  in  the  shore  generally  .  .  ..^35 

—  limit  of,  seawards,  is  three  miks  .  .  .  .  ^ 
.Sim  ware,  a  right  to  take,  by  purchaser  of  inland  portion  of  a  barony  abuttii^  00  the  seaAoR  ioi4 

—  if  nght  to  take  is  a  privilege  or  a  servitude  .  .  1017,  WS3 
Search  warrant,  constable  having  to  search  for  specific  articles,  has  no  right  to  ransack 

the  house  and  make  a  general  search  to  find  material  for  a  charge    ■  US* 
—  how  far  a  person  may  be  arrested  in  course  of  executing  a  search  warrant 

Search  for  documents,  how  far  witness  bound  to  make,  when  the  documents  are  claimed  by 

third  party  and  not  in  witness's  power .  .  .  .  ,  .  I7<9 

Secretary  of  Company.   See  "  Manager." 

Securities,  doctrine  of  catholic,  when  lien  on  several  estates  .  .  .  • 

—  negligence  of  law  agent  in  preptaring    .  .  .  .  .  vf^ 

—  a  creditor  is  not  bound  to  assign  his  securities  except  00  full  payment  by  a 

cautioner  .  .  .  .  .  *  ' 

Sederunt,  Act  of,  applies  to  Commissary  Court,  if  Sheriff  is  Judge  .         •  W 

Senatus  Academicus,  have  no  exclusive  right  to  regulate  studies  m  University  .         •  3'' 
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^tfiusiratioM.   See  "  Bankruptcy.'* 

a  call  by  an  English  liquidator  is  not  a  debt  authorizing  .  .  927 

whether  a  and  3  Vict.  c.  41  was  repealed  by  16  and  17  Vict  c.  53  .  928 

-■-       of  deceased  debtor  in  Scotland       .....  928- 

Servant.    See  "  Master  and  Servant." 

—     if  two  servants  combine  to  deceive  master^  an  action  will  lie  against  eitb^,  if 

damage  ensues       .......  1149 

Itfviee  may  be  necessary  to  a  Jus  ertditit  under  a  trust  dispositi<Hi}  if  heritage  has  not  been 

converted   .  .  .  .  .  .  .1 130 

—     to  a  peerage.  Crown  has  a  title  to  reduce  .....  1574 

Servitude — Easenunt  of  Recreation — Title  to  Sue — Process — In  an  action  of  declarator 
brought  by  a  party  designed  35  residing  in,  dnd  a  magistrate  of,  a  royal  burgh,  and 
founded  on  alleged  prescriptive  usage,  to  have  it  found  that  he  had  a  right  to  a  servi- 
tude of  walking  and  recreation  over  a  piece  of  ground  in  the  vicinity  of  the  burgh : 

Heij>  (affirming  judgment),  That  such  alleged  servitude  is  not  recognized  in  the  law 
of  Scotland,  being  incompatib^  with  the  ordiiury  use  of  the  s<m1,  and  tiiat  there  was  no 
sufficient  title  to  sue.  Dy^  v.  Hay  83 

—  Grout — to  take  mater  from  stream — S.  conveyed  land  to  A.  with  libnty  to  take 
water  from  a  stream  for  use  of  A.'s  works,  by  a  pipe  not  exceeding  la  inches  diameter. 

_  Opinion,  That  A.  was  not  entitled  to  dam  up  the  stream  so  as  always  to  keep  the 
|ape  fiUed  ;  for  though  the  maximum  was  expressed  there  was  no  minimum,  and  A. 
most  be  content  to  take  what  water  would  run  throi^h  the  pipe. 

Walker  y.  Stewart  450- 

—  Grant — Drain — Right  to  Repair— Presumption — For  nearly  sixty  years  the  surplus 
water  of  a  tan  yard  was  carried  into  lower  ground,  being  a  neighbouring  garden,  belong- 
ing to  the  proprietor  of  the  tan  yard  at  the  time  the  drain  was  originally  formed  in  1799. 
In  1819  the  tan  yard  had  been  sold  separately,  and  conveyed  in  terms  of  a  disposition 
which  created  no  servitude  in  regard  to  the  drain. 

Held  (affirming  judgment),  That  a  grant  was  to  be  implied  of  servitude  in  Favour  of 
the  tan  yard,  and  Haai  the  proprietor  of  it  was  entitled  to  have  reasonable  access  to  his 
neighboni^s  ground  for  the  purpose  (rf  repairing  the  drain  in  its  pass£^. 

Ewart  V.  Cochran*  loio 

—  Sea  Shore — Sea  Ware^Titleto  exclude — Barotw — Cottveyance — Pari  and  Pertinent — 
Possession — Prvqf— Evidence — ^Tbe  proprietor  or  the  barony  of  E.,  which  in  some  i^ces 
is  bounded  by  the  sea,  sold  a  portion  thereof  which  was  separated  from  the  coast  by  the 
other  lands  of  the  barony  remaining  with  the  seller. 

Held  (reversing  jud^ent),  That  the  owner  of  the  lands  thus  disponed,  who  had  no 
express  grant  of  "  sea  ware  "  in  his  conveyance,  but  who  founded  on  a  clause  of  part 
and  pertinent,  and  alleged  possession,  as  giving  him  the  right,  was  not  entitled  to  take 
sea  ware  from  the  shores  01  the  remaining  lands  of  the  barony.         Baird  v.  Fortune  1014 

—  Railvfay — Conveyance  o/Landr—Interdici— Servitude  Road-  Railways  Clauses  Act,  8 
and  9  Vict.  c.  33,  §  16. — The  E.  Railway  Co.  under  their  Act  requiring  to  cross  C.*s  farm 
road  by  a  bridge,  obuined  a  disposition  of  the  land,  and  this  specified  the  width  of  the 
bridge.  Afterwards  the  £.  Co.  by  ^reement  with  the  G.  Company  sought  to  widen  the 
iMidge  by  20  feet,  the  land  (m  which  the  additi(»i  was  to  be  made  being  their  own.  No 
notice  of  this  bad  been  given  to  C,  and  the  comptflsory  powers  of  both  Rulway  Com- 
panies'had  expired. 

Held  (affirming  judgment),  That  C.  was  entitled  to  interdict,  as  the  E.  Co.  were 
bonnd  by  die  terms  of  the  disposition,  and  had  nothing  but  the  limited  right  there 
specified.  Edin.  and  Glas.  R.  Co.  v.  Caa^U  1199 

—  Railway— Use  of  Railway — Feu  Contra^ — Ownerskip—'ii.t  the  superior,  in  his  feu 
contract  with  his  vassal  A.,  granted  a  perpetual  servitude  and  privil^e  of  using  a  rail- 
way which  lay  on  B.'s  lands,  to  A.  for  the  use  of  his  feu.  B.  resoled  the  minerals, 
stipulated  that  A.  was  to  lay  down  and  maintain  the  rails,  and  empowered  A.  to  double 
the  rails,  with  a  proviso,  that  if  B.  used  the  railway,  the  rent  paid  by  A.  should  be 
reduced,  and  if  B.*s  tenants  used  it,  they  should  contribute  to  the  expense  of  maintaining 
the  line. 

Held  (affirming  judgment),  That  B.  was  not  divested  of  his  ordinary  right  of  owner- 
ship of  the  railway,  and  that  he  could  grant  liberty  to  third  parties  to  use  the  rai  iway. 

Addie  v.  Henderson  1311 

—  of  golf  playing,  how  restricted  .  .  .  .  88, 91 

—  of  recreation  may  be  created  by  grant,  and  sold    .  .  .  .91-2 

—  included  in  the  word  "  heritages "  in  Poor  Law  Acts  .  .  .  308 

—  .  as  between  adjoining  mine  owners  .     .      ■     .  .  .  .  860 
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Sifvitttde,  distinction  between,  and  a  right  of  property,  where  there  is  a  reservation  of  the 

mines  by  the  superior  in  a  fen  contract  ....  I96( 

—  underground  passj^^  through  mine  may  be  property  and  not  servitude  .  1^3 
StssioHi  Court  o/t  adjudicating  on  Scotch  Peerages  .  .  .  • 

—  a  Court  of  law  and  equity         .  .  .  .  .  .  401 

—  jurisdiction  in  Exchequer  cases  and  as  to  unlawful  arrest  in  revenue  cases  991 

—  jurisdiction  in  case  of  guardian  appointed  by  English  Chancery  Divisitm  to  Scotch 

pupil  or  minor        .....  .  .  1033 

—  duty  of,  in  enforcing  by  summary  diligence  order  for  expenses  made  by  House  of 

Lords  on  remit       .  .  .  .  •         .  1073 

—  jurisdiction  as  to  charities        .  .  .  .  75(,ittt 

—  jurisdiction  to  inquire  into  rules  of  dissmting  diurches        .  ■         •  t# 

—  jurisdiction  as  succeeding  to  Jury  Court  .  .  .  .         .  yffi 

—  jurisdiction  over  foreigners  founded  on  arrestment  of  goods  .  .  .717 

—  no  action  lies  in,  for  compensation  which  the  Land  Clauses  Act  provides  for  .  1S40 
SeitUment,  marriage.   See  "  Marriage  Ctrntract,"  "  Provisions,"  "  Trust," 

—      poor  law,  of  father  is  that  of  children  .  .  .  .  .  sjo 

Senior,  meaning  of  word  in  the  Succession  Duties  Act       .  .  .  .971 

Severance  0/  lands  by  nulway,  compensatiun  for,  may  include  damage  to  other  lands  not 

severed   .  .  .  .  .  .  -  9*7)949 

Sewers,  made  under  Police  Improvement  Aa,  may  be  made  matter  of  cootzact  between 

trustees  and  private  owners  .  ....  .  • 

Shares  in  comiMnyt  forfeiture  of  railway  shares    .  .  .  .  .  77 

—  repudiating  the  purchase  of        .  .  .  .  .  .  "S^ 

—  holders  demandmg  repetition  of  deposits  in  abortive  company  .  •  if>h 

—  holders  demanding  repetition  of  price,  the  sale  being  procured  by  fraudulent 

reports  of  directors  .  .  •  •  930 

—  damages  recoverable  is  difference  between  real  value  and  price  paid  at  time      .  930 

—  holders  demanding  repetition  of  calls  from  directors  of  abwtive  raihny  •  9S9 

—  holdw  not  alloweffusually  to  sue  directors .  .  •  9^3 

—  b^er  should  first  apply  to  the  company  to  call  directtvs  to  accoont     •  9*^ 

—  purchaser  rdying  on  false  reports  issued  by  directors  may  sue  manager  and 

secretary  as  parties  to  fraud    ....  .  .  II4J 

—  trustees  who  tuce,  in  a  company  which  is  a  trading  concern,  are  personally  liable 

like  other  shareholders,  though  describing  themselves  as  trustees  .  1357 

—  in  company  after  being  held  and  dividends  received,  the  shareholder  cannot  sue 

the  company  for  repetition  of  price  on  ground  of  directcns'  fraudulent  repCHls  .  14^ 

—  sale  of,  in  a  company,  there  being  conixaled  pn^ts  unknown  to  hotia.  seller  and 

purchaser,  purchaser  takes  the  profits    .....  iti>(> 

—  in  limited  liability  company  falsely  re^nresented  as  pardy  paid  up  .  .1801 

—  a  purchaser  of  shares  partly  paid  up  cannot  be  compelled  to  pay  more  than  what 

is  represented  to  be  unpaid  .  .  .  .  .  iSti 

—  a  holder  induced  by  fraud  to  take  shares  must  nevertheless  pay  his  share  as  cob- 

tributory,  beia^  one  of  the  company     .....  i'>S 
Share  of  a  residue  nsed  m  a  Awulty  conforred  on  two  liferenters  to  dispose  of  Out  fee  .  73S 

—  meaning  cMf  word  in  a  testament  giving  legacies  to  class  .  .  .1114 
Sheriff  has  no  Mobile  o^dum  in  assessing  wiui  juries  under  the  Lands  Clanaes  Act      •  5^^ 

—  his  judgments  m  assessing  compensation  HaUe  to  review      ,  .  '477 

—  verdict  of  Sheriff  and  jury  in  eMUpensation  cases  may  be  bad  only  in  part  if  caps- 

ble  of  severing  items .  .  .  .  .  ■  47* 

—  finding  on  matters  of  fact  is  conclusive     .  .  .  .  .49! 

—  substitute  may  commit  for  contempt  an  agent  who  refuses  to  expunge  from  a 

pleading  matters  reflecting  on  the  Judge  .  .  .bo 

—  should  strike  out  offensive  passages  in  pleadings  himself  .  •  ^ 

—  Court,  if  it  is  one  of  supoior  Courts  as  regards  non-liability  of  Judge  for  acts 

done  judicially         .  .  .  .  .  .  •  "'S 

—  Court,  advocation  from,  if  value  of  claim  recovered  plus  interest  exceeds  £2^    .  it^ 

—  jurisdiction  o^  as  to  boundaries  and  march  fences '  .  .  . 

—  not  bound  to  take  evidence  on  oath  on  granting  warrant  to  arrest  and  remon 

lunatic      .  .  .  .  .  .  . 

—  cannot  be  made  defender  in  action  of  reduction  of  hu  warrant  to  apprehend  1594  >«'9 

—  decreet  of  division  of  lands  held  by  heirs  portioners  .  .  '7" 
■ —    no  action  lies  against,  for  imprisonment,  even  though  malice  be  alleged,  if  the 

act  was  within  the  inrisdiction ...  . .         .  .  ■  i«! 
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Shtriff,  how  far  clerk  may  be  liable  for  issuing  warrant  to  imprison  if  malice  be  alleged  .  1819 

—  in  assessing  compensation  under  Lands  Clauses  Act  with  a  jury,  has  exclusiTe 

jurisdiction,  and  no  action  can  be  raised  in  Court  of  Session  for  same  .  1839 

Ship — Maritime — Insurance — Freight — Total  Loss — Expenses — The  owners  of  a  ship 
effected  an  insurance  with  an  insurance  company  on  freight,  and  with  the  same  and 
\  other  companies  on  the  vessel  itself.  In  the  course  of  the  homeward  royage,  and 
before  entering  the  dock,  the  vessel  suffered  great  damage,  but  discharged  her  cargo 
aad  earned  freight,  which  was  paid  to  the  owners.  Thereafter  the  owners  having 
abandoned  the  ship,  the  compaiiy,  which  had  also  insured  on  freight,  accepted  the 
absndonment.  but  the  others  having  refused  to  do  st^  an  action  was  raised  as  for  total 
loss,  in  which  a  verdict  was  returned  finding,  that  the  vessel  was  properly  abandoned,  and 
not  worth  repuring,  and  that  she  was  a  total  loss.  Under  this  verdict,  it  was  held,  that 
insorers  on  the  ship  were  entitled,  in  settling  as  for  a  total  loss,  to  have  placed  to 
their  credit  their  due  proportion  of  the  freight,  subject  to  such  deduction  as  might  be 
found  properly  to  afiect  their  interest  therein.  Thereafter  the  owners  having  raised  an 
action  against  the  company  who  had  insured  both  gn  vessel  and  freight,  for  payment 
of  the  sum  insured  on  the  freight : 

Held  (reversing  judgment).  That  Ihe  company  were  not  liable  in  payment,  in  respect 
that  the  freight  insured  was  actually  earned  and  received  by  the  owners,  and  that,  but 
for  their  act  in  electing  to  abandon  the  ship  after  such  earning  and  receipt,  they  might 
have  retained  the  freight  for  their  own  use.  Scottish  Mar.  Ins.  Co.  v.  Turner  »3 

—  Bill  of  Lading—Charier  Forty — Authority  of  Master  of  Ship — Lien  for  Dead  Freight 
— D.,  the  master  of  a  ship,  chartered  to  bring  a  cargo  of  bones  from  certain  ports  in 
the  Black  Sea  to  Aberdeen,  signed  bills  of  lading  for  quantities  delivered  on  board  at 
each  port,  but  expressed  in  Turkish  dialect,  which  he  did  not  understand.  It  turned 
out  on  arrival,  that  the  quantities  delivered  were  far  short  of  those  stated  in  the  bills  of 
lading,  and  amounted  to  a  short  carga 

Held  (affirming  judgment).  That  the  quantities  stated  in  the  bUls  of  lading  were  not 
binding  on  the  shipowner,  who  was  entitled,  on  explanation  of  the  mistake,  to  recover 
fi«ieht  for  the  quantity  actually  carried. 

Held  further,  That,  the  charter  party  expressly  stipulating^  that  the  captain  was 
to  have  an  absdute  lien  on  the  cargo  for  dead  freight,  the  shipowners  were  entitled  to 
the  lien,  and  to  recover  for  the  deficiency  in  the  fiill  cargo,  according  to  the  rate  stipu- 
lated for  freight  McLean  v.  Fleming  1904 
> —  Charter  Party — Freight — Advance  by  Charterer—Loss  of  Ship — W.  chartered  a  ship 
to  proceed  to  Calcutta  and  load,  and  then  proceed  toaport  in  the  United  Kingdom,  the 
charter  party  containing  this  clause :  "  Sufficient  cash  for  ship's  ordinary  disbursements 
to  be  advanced  the  master  against  freight,  subject  to  interest,  insurance,  and  per 
cent,  commission."  W.  at  Calcutta  advanced  to  the  master  £^i,  but  did  not  insure 
the  ship,  and  she  was  totally  lost  during  the  voyage. 

Held  (afHrraing  judgment).  That  the  charter  party  implied,  that  W.  was  to  secure 
his  advances  by  insurance,  and  as  he  failed  to  insure,  he  was  not  entitled  to  repayment 
by  the  owners  of  the  sum  he  advanced.  Watson  v.  Shankland  2043 

—  If  the  charterer  had  given  reasonable  notice  to  shipowner,  that  he  did  not  intend  to 
insure  in  last  case,  he  might  have  held  such  owner  liable  ....  2045 

SAocHm^  on  k>cality  lands,  part  of  entailed  estates  belongs  to  the  widow  bedding  the 
locaht^  lands       ........  1093 

Skore,  right  of  property  in,  generally     .  .  .  .  .  -  835 

—  right  to  take  wrack  and  sea  ware  on,  in  a  barony       ....  1014. 

—  right  of  navigation  trustees  as  to  laying  dredgings  on  ...  1875 
^£natitre  in  registrar's  minute  book  of  sasine  as  to  several  entries  .  573 

—  of  deeds,  and  each  page  of  deeds  before  19  and  20  Vict  c.  8g^  law  as  to        .  822 

—  by  a  wife  to  a  deed  as  consenter,  effect  of  ....  1330 

—  hy  heir  of  entail  of  accounts  for  improvements  dying         .  .  ,1 547 

—  his  executor  may  complete      ......  1547 

—  by  trustee  of  the  trust  deed  implies  acceptance  of  trust  .  .  .  1782 
Sign^ure  of  the  name  of  the  firm  or  company  by  a  manager  to  documents  and  bills  of 

exchange  is  not  competent  ......  1976 

Singitlar  suecessar\tc»XTiA  by  clause  of  relief  t^inst  any  augmentation  of  stipend      1168,  1719 

—  bound  by  leases  of  which  particulars  only  entoed  in  landlord's  books  1741 

—  not  boimd  by  mere  privileges  connected  with  lease  of  thcne  holding 

under  predecessor  •  .  .  .  ,  1744 

—  bound  1^  servitudes,  as  peat  cutting,  pasttmge,  drawing  water  from 

well      .......  1745 
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SistiTt  included  in  vord  "  daughter "  in  a  faculty  of  heir  of  entail  to  alter  succes^on 
—     deceased  wife's,  state  of  law  as  to  marriage  with,  in  England  . 

Slavery,  status  of,  as  between  independent  countries  .... 

^MtfiroMi/jiMiv  of  railway  is  not  a  ground  (rf  obtaining  compensation  under  Lands  Claoses 
Act        .  .  .  .  .  .... 

SolaHum,  parent,  whose  child  is  killed  by  negligence,  is  entitled  to  sue  for      .  . 

—  wife  and  children  may  sue  for,  if  husband  and  Either  killed  by  bi^ 

gence  .  .  .         38ft  447.  T^fc  "44 

Soiidtor.    See  "Agent  and  Qient,"  "Trustee." 

Song^  assigning  copyright  in  a  .  .  .  Sjo 

Spedai  destinatieK,  evacuated  by  a  subsequent  general  dbpositi<m,  roles  explained  I9 
L.  COLONSAY  ...... 

Stake  netst  rig;bt  of  subject  to  lish  with,  in  sea  . 
Stamp,  objection  to  missive  of  lease  for  want  of   .  .  , 

—  an  agreement  to  let  in  Scotland  requires  a  lease  stamp 
Stam&Hg  dvt  doctrine  of,  as  to  third  parties  dealing  with  one's  jvoperty 
Siati/s  of  slavery,  how  treated  between  independent  countries 

—  political,  distinguished  from  civil,  which  latter  is  determined  by  dmn'c^  i68t 

SUUmU — Construction — River  Clyde  Trust-^Power  to  erect  sheds  near  wharf — The  Clyde 
Trustees  having  power  to  improve  and  widen  the  fiver,  and  make  wharves,  and  to 
acquire  land  compulsorily  for  the  purpose,  purchased  from  W.  a  piece  of  land  on  the 
river  bank,  and  obtained  an  absolute  disposition  subject  only  to  a  ri^t  in  W.  to  by 
pipes  under  the  soil.  The  trustees  proceeded  to  torn  the  land  into  a  wharf  with  sheds 
adjoining,  in  which  to  store  goods. 

Held  (affirming  judgment),  (i.)  That  W.  had  no  right  to  prevent  this,  or  to  set  np 
the  Local  Statutes  as  restricting  the  right  of  the  disponees.  (3.)  Even  looking  at  the 
Statutes,  the  power  to  make  wharfs  included  the  ri^t  to  build  sheds  on  die  quay  as 
adjuncts  thereto.  Wright  v.  Clyde  TmsUes  S7< 

—  QuaUficatien  of  TruMeet-^Assessmemt—ReducHom—A^oumm^  of  wuetmg—X  Lxal 
Act  authorizing  assessments  for  the  constructicm  of  a  bndge  described  the  ooalificatkB 
of  those  who  were  to  be  trustees,  who  were  also  defined  to  mean  "  those  mio  acted  as 
trustees."  Before  assessment  was  made,  a  notice  was  to  be  smt  to  each  prt^nietw 
intended  to  be  assessed. 

Held  (affirming  judgment).  That  K.,  a  qualified  but  not  an  acting  trustee,  was  not 
entitled  to  reduce  the  proceedings  on  the  ground  of  want  of  notice.  (2.)  That  notice 
was  not  required  of  an  adjourned  meeting,  for  it  was  only  a  continuation  of  the  original 
meeting.  Kerr  v.  IVilik 

—  Clause— Construction — Land  Tax— Commissioners  of  Supply — Statutes,  23rd  Janoaiy 
1667 — 38  Geo.  III.  c.  60 — 5  and  6  Will.  rv.  c.  64,  §§  ic^  13 — In  an  application  at  the 
instance  of  the  Crown  against  the  Commissioners  of  Supply  for  the  county  of  Edinhuisb : 

Held  (affirming  judgment).  That  the  latter  were  not  boimd  to  furnish  the  collector 
of  land  tax  for  the  county  with  an  annual  assessment  roll,  specifying  the  names  of  the 
subjects  liable  to  be  assessed,  the  sums  of  land  tax  payable  therefor,  and  the  names  of 
the  persons  liable  in  payment 

The  Commissioners  must  inform  the  Treasury  of  any  alterations  made  by  diem  ia 
the  assessments,  but  are  not  bound  to  do  more.  Z.  A^,  v.  Comrs.  oflit^pif 

—  Church — Ancient  Chapelry — Stipend— AugmentaHms — Statutory  Comprondse—h^ 
ancient  chapelry  came,  at  the  Reformation,  into  the  possession  <tf  some  Corporatiuis, 
who  thereafter  jointly  appointed  the  minister,  drew  the  pew  rents,  paid  the  stipend  of 
the  -minister,  and  from  time  to  time  made  augmentations.  Disputes  having  latterif 
arisen  as  to  the  liability  to  repair  the  church,  and  as  to  the  amount  of  stipend  exigible 
a  Statute  was  passed  to  provide  for  the  repair  and  for  the  administration  criF  the  property 
and  revenues  of  the  church. 

Held  (reversing  judgment).  That  soch  Statute  was  a  final  comin-omise  of  all  the 
existing  disputes,  and  relieved  the  Corporations  ctf  liability  to  pay  future  stipend. 

Leith  Trinity  House  v.  Leith  Afenk.  139* 

—  Statute  Labour — Assessment — Conversion — Poll  Tax — General  Statute  Labour  Act,  8 
and  9  Vict,  c  41,  13,  14 — The  Statute  8  and  9  Vict.  c.  41,  |§  13,  I4«  authorizes  the 
abolition  of  the  personal  performance  of  Statute  service,  and  of  the  levying  of  the  con- 
version thereof  in  money,  or  any  assessment  in  lieu  of  such  conversion,  as  a  poll  tax ;  and 
thereafter  trustees  are,  in  lieu  thereof,  to  assess  any  sum  not  greater  in  amount,  od  all 
lands,  buildings,  &c. 

Held  (affirming  judgment),  That  the  wwd  poll  tax"  is  used  in  the  Statute  m  a 
comprehensive  sense,  as  denodng  all  kinds  of  assessments  -on  occupiers,  wUch  were 
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substitutes  for  Statute  labour.  Therefore  a  railway  company  is  subject  to  the  assessment, 
though,  by  the  Local  Acts^  some  of  the  assessments  were  not,  in  a  strict  sense,  a  poU  tax. 

CaUd.  R.  Co.  V.  Kilmakotm  Trs.  1353 
Tiatute — A  Statute  transferred  the  common  good  of  a  barony  and  all  its  property  to  a 
bur^b,  held,  that  the  arrears  of  stipend  of  a  church  in  the  barony  were  not  payable 
by  the  burgh     ........  96$ 

—  Railway  Ads — Clause — Construction — AgreenurU — Completion  of  part  of  Raiiway — 
The  EtCnburgh  and  Glasgow  Railway  Company  having  agreed  to  lease  the  line  of 
the  Stirling  and  Dunfermline  Railway  on  its  completion,  a  question  arose,  whttho'  they 
were  bound  in  implement  where,  though  a  considerable  portion  had  been  completed,  a 
part  remained  to  be  executed. 

Held  (affirming  judgment).  That  the  words  "txi  annpletion  of  the  railway  or  any 
part  thereof,"  meant  "  completion  for  purposes  of  working,"  and  therefore  the  £.  &  G. 
K.  Ca  were  bound  to  implement.  (Lord  St.  Leonards  dissenting.) 

Edin.  and  Glasg.  R.  Co.  v.  Stirling  and  Dunf.  R.  Co.  256 

—  Agreement— ^\3XxXe%  5  Geo.  iv.  c  106;  3  Vict.  c.  27— IVater  Su^fy— Clause— Con- 
struction— The  Shaws  Water  Go.  of  Greenock,  incorporated  by  Act  of  Parliament, 
having,  by  formal  contract  with  the  Magistrates,  agreed,  on  certain  conditions,  to  supply 
the  town  for  999  years  with  a  certain  <}uantity  of  pure  and  wholesome  water,  the  Magis- 
trates engaged  to  refrain  from  supplymg  water  to  public  works  or  manufactories,  or  to 
private  dwelling  houses,  except  those  contained  in  a  certain  list — the  understanding 
being,  that  the  public  wells  then  existing  should  be  the  only  supplies  of  water  which 
the  Magistrates  should  furnish  to  the  inhabitants. 

Held  (affirming  judgment),  That,  according  to  the  agreement,  and  Statutes  of  the 
Water  Co.,  it  was  nut  an  infringement  thereof  to  permit  the  introduction  of  water  from 
the  sea  for  the  use  of  public  itorks  and  manufactories,  as  the  Statutes  and  agreement 
referred  to  fresh  water  only.  Shows  IVater  Co.  v.         GreenocJl;  537 

—  Railmty — Making  railway  from  another  raxlwc^— Point  of  Juttction—Cuiuse — Con- 
strueiioH — A  Railway  Act  incorporated  certain  persons  for  the  purpose  of  making  a  rail- 
way from  the  town  of  S.,  and  also  from  the  S.  C.  railway  near  S.  to  the  town  w  D.  A 
section  of  the  Act.refored  to  the  line  as  commencing  by  the  junction  <tf  the  S.  C.  railway 
at  two  places. 

Held  (affirming  judgment),  looking  at  the  plans  and  sections,  this  meant  that  there 
were  to  be  two  junctions  of  the  newrailway  by  running  into  or  out  from  the  S.  C.  Railway 
at  the  places  described.  Scott.  Cent.  R.  Co.  v.  Stirling  and  Dunf  R.  Co.  587 

—  Church — Parish — Process  of  Disjunction — Special  intimation  to  Heritors — 7  and  8 
Vict.  c.  44,  §  3— The  Statute  7  and  8  Vict.  c.  44,  §  3,  provided,  that  in  a  process  of 
disjuncti<m  of  a  parish  the  Lords  of  Session  may  appoint  special  intimation  in  such  form 
and  manner  as  the  Lords  should  direct,  to  such  heritors  as  should  not  have  already 
consented  or  dissented,  and  may  sist  proceedings  for  a  definite  time  to  allow  such  heritors 
to  state  judicially  their  consent  or  dissent,  and  such  of  them  as  should  not,  within  a 
time  to  be  fixed  by  the  Lords,  to  be  specified  in  such  intimation,  judicially  state  their 
dissent,  should  be  reckoned  as  cimsenting.  An  interlocutor  under  this  section  appointed 
intimatim  ctf  the  summons  from  the  precentcv's  desk  after  forenoon  snvice  on  Smiday, 
and  in  two  newn>apers,  "to  be  made  at  least  ten  days  before  the  process  stionld  be 
again  moved  in  Court." 

Held  (reversing  judgment),  That  the  interlocutw  was  void,  because  either  it  did  not 
clearly  express,  that  the  time  for  expressing  dissent  was  the  same  as  that  to  which  the 

Srocess  was  sisted,  or,  if  it  did,  then  the  period  to  which  the  process  was  sisted,  was  not 
istinctly  stated.    (  Lord  Cheuisford  ^j-.  )  Glasgow  Mag.  v.  Paton  1393 

—  TramToays  Act,  1870 — Spaial  Act — A^eemmt  incorporated  in  Special  Act — The 
Edinburgh  Tramway  Company,  on  applymg  for  a  Special  Act  of  Parliament,  agreed 
with  certain  frontagers  on  Uieir  line,  that  the  Tramway  Act,  i87c^  should  apply  to  their 
Special  Act  "as  if  the  same  were  a  provisional  order.  This  agreement  was  madepAt 
of  the  Special  Act  which  passed  in  1871,  and  the  Special  Act  authoriwd  part  of  the  line 
to  be  made  differently  from  the  Tramways  Act,  1870. 

Held  (reversing judgment^  That  the  Tramways  Act,  1870^  did  not  override  the  later 
Act,  and  the  jn'ovisional  order  referred  to  by  the  agreement  meant  a  confirmed  provisiimal 
cxder.  Edin.  Street  Tramway  Co.  v.  Black  3068 

—  rule  of  contemporaneous  ezpoution  of  Statutes .  .  .  .  .34 

—  applied  to  the  Rescissory  Act  1488  .  .  .286 

—  retrospective  operation  of,  as  to  Rutberfurd  AO,  1 1  and  12  Vict  c  36,  §  43  .  269, 369 
— ■  granting  a  privilege,  on  complying  with  condititms  of     .  .  828 

—  construction  of  old  Statute  by  apalogy  of  like  cases  to  that  specially  mentioned         .  1995 

U.  7  L 
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Statute,  extinguishing  a  peerage  by       .  .  .  ... 

—  a  lease  granted  pursuant  to  a  Statute  does  not  become  part  of  the  Statute  . 

—  interpreting  Succession  Duties  Act  in  an  Imperial  and  not  a  technical  sense . 
~  mode  of  construing  Treason  Statutes  in  United  Kingdom 

—  mode  of  construing  old  Statutes  as  to  fishing  for  salmon  .... 

—  where  by  act  of  God  Statute  cannot  be  complied  vith  by  a  partyr^the  representatives 

may  stand  in  place  of  party,  as,  for  example,  under  Montgomery  Act 

—  no  discretion  in  Judge,  when  Statute  dedans  (rffence,  and  a  cestain  punishment^  if  no 

cause  shewn  to  the  contrary  ....  .  . 

—  Parliament  roU  is  conclusive  as  to  words  used  in  .  .  .  . 

—  implied  repeal  of  former  Act  though  incorp(MrAted  in  same  Act      .  . 

—  as  to  bankruptcy,  declaring  forfehure  for  collusive  preference  by  bankrupt  . 

—  as  to  forfdture  of  marriage  provisions  for  wilful  desertion  by  husband 
Statute,  deed  held  invalid,  ^cause  not  complying  with  conditions  crf'the  Act  1696 

—  Railway  Atrts  authorizing  railways  to  be  made  are  not  c<nnpulsory 

—  Railway  Acts  impliedly  repeal  all  local  petty  customs  on  transit  of  goods        .  Sb 

—  instance  of  implied  repeal  of  prior  usages  .  .  .  .882 

—  right  to  sue  for  breach  of  duty  under,  when  a  penalty  is  also  incurred  .  .  977 

—  Labdur  Act,  substituting  poll  taxand  assessments  on  lands  and  buildings,  hovftf 

these  leviable  on  railway  companies    .....  1353 

—  Labour  Trustees,  liability  of,  for  non-repair  of  public  road  .  .  .  1375 
■ —    trustees  possessed  of  public  works,  and  bound  to  apply  their  income  to  certain 

objects,  are  nevertheless  bound  to  pay  [Kx>r  rate  .  .  .  1384 

—  decisicm  as  to  one  nue  is  not  res  jtuUcaia  as  to  future  rates  .  .  .  1385 

—  {woccedings  under  Montgomery  Act  andj  Rutiierfurd  Act  Sac  imivorenients  I7 

heir  of  entail        .....  .  .  1^19 

—  penalty  under  Mines  R^ulation  Act  for  ncm-ventilati(m,  and  actlcm  against 

master  for  negligence         .  .  .  .  .  .  i6(a 

—  lease  under  Montgomery  Act  is  void,  if  no  dwelling  house  built  within  ten  years, 

though  the  heir  dispense  with  Statute  .....  i6u 

—  title  to  sue  for  exhibition  of  documents  under  5  and  6  Vtct  c  69,  and  22  and  33 

Vict.  c.  20,  only  applies  to  documents  in  the  power  of  the  witness    .  ■  1704 

—  Police  Improvement  Act  1862,  and  paving  of  private  streets  .  .  ■  1730 

—  implied  repeal  by  Poor  Law  Act  of  clause  in  Local  Railway  Acts  which  exempted 

railways  from  parochial  burdens  before  the  General  Act   .  .  .  VJfil 

—  Lands  Clauses  Act  gives  compensation  as  an  entire  remedy  to  the  owner,  and  no 

action  can  be  brought  by  latter  in  Court  of  Session  .  .  . 

—  general,  like  the  Valuation  and  Police  and  Prisons  Act,  impliedly  repealingSpedal 

Act,  which  exempted  railway  from  assessment   ....  1855 

—  navigation,  empowering  trustees  to  dredge  river  and  lay  dredgings  <m  the  banks, 

not  compulsory  but  enabling  .  ...  .  . 

—  injury  caused  by  omission  of  a  Statutory  duty       ....  im 

—  saving  clause  in,  as  to  remedy  for  injury  done  before  Statute  .  •  1K8 

—  trustees  under  Police  Improvement  Act  bound  by  their  contracts  with  owneis 

affected  by  their  operations  of  sewerage  *  .  .  •  1896 

Sterility  not  a  ground  for  reduction  of  a  mineral  lease,  and  limits  of  that  doctrine  as  to 

other  leases  .....  .  .  v>A 

Stipend  of  minister  now  assessable  to  poor  rate   .  .  .  .  .  113 

—  vacant,  what  is,  in  case  of  deposition  of  minister,  and  interdict  against  canyiiv  it 

out         .  .  .  .  ^''i 

—  of  church  of  a  barony  not  payable  by  Glasgow  MunicipaUty,  though  all  the  coumico 

good  and  property  of  barony  transferred  by  Statute  to  that  Municipality  9^ 

—  clause  in  feu  contract  of  relief  against  augmentation  of  stipend  transmits  to  foture 

superiors,  but  not  to  general  heirs  of  grantor     .  .  .        116^  I7'9 

—  of  minister  provided  for  by  a  Statute  of  compromise  .  .  • 

—  minister  suing  for  augmentation  may  allege  and  prove,  that  certain  old  decreets  of 

valuation  omitted  valuation  of  certain  lands       .  .  .  .US" 

—  minister  held  bound  by  old  decreet  of  1647,  though  doubtful  if  competent  parties 

were  cited  then      .  .  .  .  ™S 

—  construction  of  article  of  roup  as  to  relief  against  augmentation         .  •  I7'9 

—  old  decreets  of  valuation  of  teind  conclusive  as  to  augmentation         .  . 

—  no  augnienution  out  of  teinds,  if  Bishop's  teind  before  Refbm^on  .  •  vf 

—  teind  of  religious  houses  not  exempt  from  ai^mentatim 
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how  affected  by  teinds  in  hands  <H  Crown  •  •  •  • 
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Stipend^  the  minister  has  the  burden     proving,  that  there  are  unvalued  tetnds,  out  of 


which  augmentation  is  payable         ......  1944 

Stoop  and  room  system  01  coal  mining  explained  .....  2035 

Strata  of  coaX  under  a  feu  may  be  a  separate  feudal  estate  ....  1964 

—    owner  of  houses  on  suI^^ce  may  take  risk  of  being  undermined            .            .  2035 

Streety  private,  being  paved  under  Police  Improvement  Act ....  1726 

Su^crt^ers  to  a  railway,  authorizing  application  for  Act  of  Parliament  .  .  460 
SuAmisswft.    See  "Arbitration." 

—  if  not  carried  out  gives  rise  to  action  .  .  .  .  .119 

—  if  fraud  and  corruption  in  arbitrator,  how  stopped  .  .  .  439 
Subsidence  of  house  and  surface  of  land,  owing  to  mining  risk  undertaken  in  feu  contract 

by  the  feuar        ........  2037 

SuSstituU.   See  also  "Entail,"  "Provisions,"  "Trust." 


—  trust  to  invest  for  G.  and  heurs  of  his  body,  till  he  or  they  attain  21,  then  to  S., 

this  makes  S.  a  substitute  on  G.  dying  intestate  after  majority     .  .  652 

—  heir  of  entail  in  possession  cannot  add  to  fetters  or  alter  destination  .  689 
Substitution,  disposition  of  heritage  to  A.  and  his  heirs  and  assignees,  and  if  A.  die  intestate 

without  heirs  of  his  body,  then  to  devolve  to  M.,  in  this  case  M.  was  a  substitute        .  1643 

Substitution  of  debt,  where  the  creditor  withdraws  current  bills  of  exchange,  and  draws 
fresh  bills  on  same  parties  for  same  debt  in  different  amounts  .  .  1751 

Succession  Duty — Inventory  Duty — Return  of  Duty  in  respect  of  debts — Provision  to 
ehildren  by  marriage  contract — H.  by  antenuptial  marriage  contract  bound  himself  to 
secure  a  sum  for  bis  children,  but  not  having  implemented  his  obligation,  he  by  his 
trust  disposition  directed  his  trustees  to  pay  one  of  nis  sons  j£io,ooo  in  full  of  his  share, 
and  this  was  paid  accordingly. 

Held  (affirming  judgment).  That  the  ;£io,ooowa5  a  debt  due  by  H.,and  ought  to  be 
deducted  from  inventory  duty,  pursuant  to  5  and  6  VicL  c.  79,  §  33. 

Held  further  (reversing  judgment),  Tliat  the  whole  of  Uie  debts  due  to  deceased, 
and  heritably  secured,  should  be  added  to  the  gross  amount  of  the  personal  estate  in 
order  to  ascertain  the  duty  payable.  Z.  Adv.  v.  Hagart  2002 

—  Act^  16  and  17  Vict  c  51 — Entail— Clause — Construction — Predecessor. 

Held  (reverang  judgment).  That,  under  the  Succession  Duty  Act,  16  and  17  VicL  c. 
51,  the  predecessor  of  the  heir  of  entail  in  possession  was  the  maker  of  the  tailzie,  and 
not  the  immediately  preceding  heir,  and  as  the  former  was  grandmother,  and  the  latter 
was  uncle,  the  duty  of  one  per  cent  only  was  due  h-om  the  netr  in  possession. 

L.  Saltoun  v.  L.  Advocate  970 

•  Acty  16  and  17  Vict.  c.  51 — Apparent  Heir—Taking  Possession — On  J.'s  death  W.  was 

heir  4^  intestato  to  the  heritable  property,  but  never  made  up  titles  nor  drew  any  rents 
and  died  within  three  months,  when  S.  succeeded  and  completed  his  title  as  heir  to  j. 

Held  (affirming  judgment).  That  W.  was  not  liable  to  succession  duty,  having  never 
had  any  interest  in  possession  in  the  property.  JL  Advocate  v.  Stevenson  1653 

Su^tssioH,  faculty  to  alter  in  a  deed  of  entail      .....  697 

—  to  heritable  estate  in  Scotland  by  children  legitimated      .  .  .  862 

—  to  real  estate  in  England  by  illegitimate  person  ....  867 

—  competition  as  t^,  one  being  aUeged  by  the  other  to  be  illegitimate  .  .  1243 

—  appointment  of  judicial  factor  refused  durmg  competition,  the  alleged  illegiti- 

mate heir  having  long  enjoyed  reputation  of  legitimacy  .  .  .  1242 

•—      of  husband  not  affected  by  a  postnuptial  contract  which  provided  a  liferent  to 

wife  if  she  survived,  and  she  predeceased  him ....  1465 
• —      heir  male  of  the  marriage  is  bound  to  pay  in  full  the  proviuon  for  younger 

children  out  of  heritage,  if  there  is  no  fiee  executry      .  .  .  1828 

—  alteration  of  the  order  of,  not  the  same  thing  as  alienation  .  .  1433 

—  legacy  to  A.  B,  till  he  succeeds  to  an  estate  means  when  tlM  light  has  vested  in 

liim,  tho\^h  a  liferent  precedes  enjoyment     ....  923 

—  competitors  in  trying  an  issue  and  case  of  one  held  not  proven       .  .  591 

—  amending  verdict  or  ordering  new  trial .  .  .  .  .  806 

—  deed  altering  the  order  of,  a  deed  disponing  to  trustees  with  power  to  sell  is  .  1432 

—  prohibition  m  entail  against  altering  order  of,  is  not  included  in  prohibition 

against  alienation  ......  1749 

Successors^  meaning  of,  in  deeds  and  obligations  ....  223, 1360 

—  UDj^ular,  in  feu,  entitled  to  benefit  of  clause  securing  vassal  against  augmenta* 

tions  of  stipend  .  .  .  .  .   1 168 

Si^erfiuous  lands  held  by  railway  Co.  are  not  forfeited  if  acquired  by  private  bargain  and 
not  compulsorily    ..••>...  1946 

7  l  a 


Digitized  by 


2233 


REPORTS  OF  SCOTCH  APPEALS. 


PAGB 

Si^erior  granting  obligation  cit  relief  against  augmentation  of  stipend  is  liable  beyood 

value  of  feu  duty  .  .  .  .  ...  -  tiji 

—  granting  feu,  and  reserving  the  mines  and  rigbt  of  wnUng  tbe  same  sutgect 

to  compensation  to  vassal  for  injury  by  shafts,  has  a.  fetubl  property  in  the 
coal  strata,  and  not  merely  a  servitude  therein  .   ■        .  .  .  296} 

—  in  granting  feu,  reserving  mines,  and  expressly  protecting  himsdf  against  liabiUiy 

for  damage  done  to  bouse  built  on  the  surface  ....  aojj 
Si^irior  and  vassal.   See  also  "  Ground  annuaL" 

—  Prescription— Title  to  exclude — Barony— 

More/on  v.  Lockkari  274 

 Obligation  to  Uphold  a  Building— Real  and  Personal — Obligation — By  a  feu  contract, 

A.,  tbe  vassal,  bound  himself  "  to  maintain  and  uphold  in  proper  working  condition  a 
mill,"  built  on  the  land  disponed,  and  also  to  keep  it  insured  for  ^900.  A.  was  duly 
infeft,  and  tbe  above  obligation  was  engrossed  in  the  sasine.  A.  then  disponed  the 
subjects  to  B.,  who  again  disponed  to  C,  "but  always  under  the  burden  of  tbe  fen 
duties,  and  other  conditions  and  burdens  "  contained  in  tbe  feu  contract.  C  was  duly 
infeft.  The  mill  was  burnt  down  accidentally,  whereupon  the  superior  raised  an  acdoa 
against  C,  concluding  that  C.  was  bound  to  rebuild  tbe  miU,  or  at  least  expend  the  sum 
w  ^906  on  repairs. 

Heu>  (reversing  jttdgment)^  That  the  obligatim  to  maintain  and  uphold  the  miU 
imported  the  obligation  to  rebudd ;  and  therefore  that  C.  was  liable. 

Clark  V.  City  of  Glasg.  R.  Co.  4JD 

 Feu  Charier — Bond  of  the  Vassal  for  Feu  Duty — Perpetual  Obligation — Feudal 

Relation — Construction — A.  bought  lands  for  a  certain  feu  duty  from  B.  at  a  public 
roup,  and,  in  terms  of  the  articles,  gave  a  bond,  binding  himself,  *^  A.  his  heirs,  executors 
and  successors,"  to  pay  the  said  feu  duty  for  ever.  C.  joined  as  cautioner  for  A.,  but 
binding  himself  only  for  ten  years.  The  bond  bore  to  be  in  pursuance  of  the  articles 
of  roup.  B.  afterwards  granted  a  feu  charter  to  A.,  which  narrated  the  granting  of  tiie 
bond,  and  bore  to  be  in  implement  of  the  articles  of  roup,  and  A.  was  d^y  infm  under 
this  charter. 

Held  (reversing  judgment).  That  A.  and  his  general  representatives  continued  liable 
for  ever  for  the  payment  of  the  feu  duty,  notwithstanding  their  alienation  of  the  feu. 

King's  CoU.  V.  Hi^  43I 

—  Burgage— PersotMl  Obli^Hen — Perpetual  Covenant  to  jtey  Feu  Ihtty — By  articles 
tjt  roup)  exposing  building  areas  belcniring  to  the  town  of  Aberdeen  to  roup^  it  was 
stipulated,  that  purchasers  shoidd  be  oluiged  within  six  months  after  acquiring  right  to 
feus,  "to  grant  personal  obligations  for  payment  of  said  feu  duties  or  annuities,  as  wdl 
as  for  paK>rmance  of  the  whole  clauses  and  conditions  prestable  by  them  in  consequence 
of  said  articles,"  declaring,  "  that  tbe  feu  duties  shall  be  real  burdens  affecting  the  said 
lots  or  stances  hereby  exposed,  and  houses  to  be  built  thereon."  B.  having  acquired 
right  to  a  feu,  the  Magistrates  executed  in  his  favour  a  burgage  disposition,  which  set 
forth  in  the  narrative  tbe  granting  of  the  personal  obligation  stipulated  in  the  artides 
of  roup.  In  point  of  fact,  the  obligation  was  granted  by  B.  soon  after,  in  a  separate 
writing,  and  not  of  the  same  date  as  the  burgage  right  In  this  separate  obligation, 
referring  to  the  articles,  bound  himself  and  his  heirs,  executors,  and  successors  what- 
soever, to  cootent,  pay,  and  deliver  the  sum  stipulated  as  feu  duty,  and  to  implement 
and  perform  the  whole  conditions  in  the  articles  of  roup  in  so  far  as  incumbent  or 
prestable  by  the  proprietor  or  feuars  of  the  premises. 

Held  (reversing  judgment).  That  the  personal  obligation  was  binding  on  B.  and  his 
represeutatim  m  ferpetuuptf  and  could  not  be  defeated  by  an  alienation,  of  the  bargage 
right  Elm^ey  v.  Brinm  ipl 

—  Assignation — IntimatioH  —  yus  Crediti-~yus  ad  Rem — ObligoHon — Bankn^t—k. 
party  in  possesrion  of  lands,  which  he  held  on  a  blundered  title  by  progress,  executed 
a  txmd  and  disposition  in  security  in  ^vour  of  bis  marriage  trustees,  vmo,  after  infeft- 
ment,  had  the  seisin  duly  recorded.  Thereafter,  the  granter  of  tbe  bond  having  beoome 
bankrupt  his  trustee  brought  an  action  against  the  superiors  to  compd  them  to  grant 
to  him,  as  vested  in  all  the  bankrupt's  rights,  a  charter  of  the  lands,  in  fiilfilment  of 
the  personal  obligation  originally  constituted  m  favour  of  the  bankrupt.  In  a  com- 
petition between  the  bankrupt's  trustee  and  the  marriage  trustees : 

Held  (affirming  judgment),  That  the  trustees  were  preferable  to  the  bankrupt's 
trustee  in  respect  of  their  bond,  which  imported  a  conveyance  of  the  personal  right  in 
the  bankrupt,  and  which  assignation  was  sufficiently  intimated  by  the  registr^on  of  tbe 
infeftment  on  the  bond  ;  and,  consequently,  that  the  superiors  could  not  be  compelled 
to  grant  a  charter,  except  under  burden  of  the  right  of  the  marriage  trustees. 

EdmendY.  Gordon  W 
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Superior  and  vassal~~Fm  Contract—Teinds— Clause  of  Relief— Assignation— In  a  feu 
contract  eraoted  in  1705,  the  granter  "binds  and  obliges  bim  and  bis  foresaids  to 
■warrant  the  said  teinds,  parsonage,  and  vicarage  to  be  free,  safe  and  sure "  to  the 
pantee  "  from  all  ministers*  stipends,  future  augmentations,  annuitieSj  and  other  burdens 
imposed,  or  to  be  imposed,  on  said  teinds." 

Held  (affirming  judgment),  In  an  action  brought  by  a  singular  successor  of  the 
vassal  against  the  superior  for  the  purpose  of  enforcing  the  obligation,  that  it  was  a 
condition  of  the  feu  rights  inseparable  from  the  relation  of  su[>erior  and  vassal  j  and 
that  it  was  transmitted  with  the  lands  without  being  specially  assigned. 

D.  Montrose  v.  Stewart  1168 

 Superiority— Consolidation — Succession  ~  Deathbed— Heir  of  Provision — W.  by 

mortis  causA  deed  gave  to  A.  a  superiority,  and  in  the  event  of  A.'s  death  without  issue 
to  P.,  and  the  residue  of  his  estate  to  others.  After  the  date  of  the  deed  W.  acquired 
the  dofmttium  utile,  and  at  his  death  held  both  dominium  directum  and  dominium  utile. 
On  W.*s  death  A.  made  up  titles  and  effected  a  consolidation  by  procuratory  of  resig- 
nation ad  remanentiam,  in  favour  of  himself,  his  heirs  and  successors.  A.  having  no 
issue  made  a  deed  on  deathbed  dealing  with  his  heritable  estate. 

Held,  That  the  dominium  directum  only,  and  not  the  plenum  dominium,  went  to  P. 
by  W.'s  deed ;  and  that  the  heir  of  A.  had  title  to  reduce  the  deathbed  deed  of  A.  quoad 
the  domimum  utile  only.  Barstow  v.  Black  1643 

 SaU  of  Land— Consignation  of  Price — Articles  of  Roup — Stipend— Relief  of  Pur- 
chaser— M.  purchased  an  estate  from  S.,  one  of  the  articles  of  roup  stipulating^  that 
part  of  the  price  should  be  consigned  to  meet  the  event  of  certain  undecided  questions, 
as  to  an  obligation  <MF  relief  from  future  augmentations  of  stipend,  and  should  remain 
until  those  questions  were  finally  determined.  S.  raised  an  action,  and  obtained  decree 
to  the  efTect  that  he  as  vassal  was  entitled  to  relief  from  A.  qua  superior,  and  then 
claimed  payment  of  the  consignment. 

Held  (afRrming  judgment^  That  S.  was  entitled  to  the  money,  having  fulfilled  the 
condition,  and  that  he  was  not  bound  to  raise  another  action  to  settle  the  liability  In 
other  ulterior  events. 

 Feu  Contract — Clause  of  Relief  against  Augmentation  of  Stipend. 

Sehble — An  obligation  in  a  feu  contract  on  the  granter,  his  heirs  and  successors,  to 
relieve  the  vassal  of  future  augmentations  of  stipend  is  binding  only  on  the  successors 
qua  superiors.— Lords  Chelmsford,  Westbury,  and  Colonsay. 

MacCallum  v.  Stewart  1719 

■  Real  Burden — Building  Feu — Uniformity  of  Buildings — D.,  the  owner  of  an 

estate  of  80  acres,  which  he  proposed  to  sell  for  building  feus,  planned  for  streets  and 
sewers,  granted  a  disposition  of  a  feu  to  A.,  part  of  the  stipulation  being,  that  A.  should 
erect  a  villa  of  a  certain  style  and  value,  and  that  D.  should  be  bound  to  take  the  whole 
fcuars  or  purchasers  of  the  remaining  portion  of  the  estate  bound  in  similar  terms, 
and  to  insert  in  their  feu  rights  like  clauses  as  to  erection  of  buildings. 

Held  (affirming  judgment).  That  A.  was  entitled  to  interdict  D.  from  selling  the 
other  lands  without  msisting  on  the  stipulations  as  to  erection  of  buildings,  and  that  the 
stipulation  bound  D.  as  to  ue  whole  of  the  remaining  estate.  Wilson  v.  Watson  1803 

 Superiority — Dominium  utile — Consolidation — Merger — Where  the  owner  of  the 

dominium  utile  acquires  the  superiority,  and  by  a  resignation  of  the  former  in  his  own 
favour  ad  remanentiam  consolidates  the  two  estates,  the  effect  is  not  to  extinguish  the 
dominium  utile  by  merger.  E,  Zetland  v.  Glover  Incorp.  of  Perth  1848 

St^fyy  Commissioners  of  not  bound  to  furnish  collector  of  land  tax  with  theu*  assess- 
ment roll  shewing  persons  and  subjects  .  .  .  .  .  I131 

—  must  inform  Treasury  of  alterations  m  assessments  .  .  .  1133 
Support  of  surface  of  land  by  vendor  to  Railway  Co.,  reserving  minerals         .           633,  698 

—  if  owner  of  mines  contracts  to  work  mines  without  liabili^  for  surface  damage, 

then  the  Court  will  not  protect  surface  ....  2034 

Surety,  See  "Caution." 

Sttrfice  of  land  may  be  a  separate  feudal  estate  frcon  strata  of  coal  beneath    .  1964 

—  land,  owner  may  expressly  take  on  himself  risk  of  its  subsiding,  owing  to  the 
mining  carried  on    .  .  .  .  .  .  .  3035 

—  of  land,  implied  rightto  support  of,  in  conveyances  of  land  .  .  638, 698 
Surrender  of  colliery  lease  when  unworkable  at  a  profit      ....  704. 

—  of  part  of  a  lease,  if  allowable  .....  707 
Survivor,  effect  of  clause  in  a  deed  binding  survivors  to  pay  debts  of  predeceaser         .  143 

—  clause  in  deed  to  "  the  survivors  and  their  heirs "  .  .  .14% 
— .     rule  of  law  as  to  gift  to  two  and  the  survivor      ....  388 
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Survivor,  exercise  of  faculty  by  a         .  .  .  •  .  .  jD 

—  general  rules  as  to  vesting  under  clause  of  survivorship     .  .  .  iioS 

—  a  postnuptial  contract  held  to  be  coofined  to  providing  for  the  sin^e  contingency 

of  wife  surviving  .  .  .  .  .  vpf 

vhether  in  case  of  oequest  to  a  class  and  then  gift  over,  there  is  an  inqdied  ^ 

to  survivors       •  .  .  .  •         •  iSM 

—  legacies  of  successive  liferents  and  to  a  class  and  sunrivcnrs  .  .  ijft 
SutpenswK  oi  a  conviction  by  Justices  in  some  cases  forbidden  hf  St^ute,  for  men 

irregularities  in  procedure  .  .  .         .  9)9 

Synod,  right  of,  or  of  assembly  of  dissenting  bodies,  to  alter  the  canons  or  genod 

rules         .  .  .  .  .  1U7 

—     resembles  the  Legislature  of  a  State,  rather  than  a  commercial  partnership      .  i^i 

Taxation  of  account  of  lav  agent  not  precluded  by  decree  in  absence  against  cUent  .  614 
Teinds,  history  of  mode  of  valuing        .  .  .  ,  ii6l 

—  Old  Decreets  of  Valuation — Subjects  omitted — Augmentation  of  Stipend — A  ministerof 
a  parish,  in  seeking  augmentation  of  stipend,  alleged,  that  a  valuation  of  the  barony  ti 
F.,  dated  i68z,  omittea  to  value  the  teinds  of  parts  the  lands  of  B.,  C,  and  D.,  in 
such  barony;  also^thatavahiationof  the  barony ttf  P., dated  1709^ omitted  certain  laods 
therein. 

Held  (affirming  judgment),  That  as  the  decrees  did  Qot  in  tenns  purport  to  contain  a 
valuation  of  all  the  unds  in  such  baronies,  it  was  open  to  the  mimster  to  lead  a  proof  oC 
lus  averments. 

The  Commiraioners  of  Teinds  had  no  authority  to  declare  lanids  prospectively  not  to 
be  liable  to  teinds— /'rr  Lord  Cranworth.  Nicolv.  Paul  irf 

—  warranting  against  future  augmentations  of  stipend      .  .  .  IIH 

—  Old  Valuation — Titular  a  Parly— Prescription— k  decreet  of  valoation  of  teinds  dated 
1 647,  purported  to  be  made  in  terms  of  an  agreement  between  A.,  an  heritor,  and  B.the 
tacksman  and  titular,  that  the  teinds  of  the  lands  shall  be  in  all  time  coming  210  pounds 
Scots.   An  action  of  reduction  of  such  decreet  being  raised : 

Held  (affirming  judgment),  1.  That  the  valuation  was  intended  to  be  final  and 
permanent.  2.  That  B.  must  be  taken  to  have  been  titular  at  the  time,  (otherwise  ttie 
Commissioners  of  Teinds  must  have  known  the  decree  was  worthless,)  there  being  no 
clear  evidence,  that  the  teinds  belonged  to  any  other  person,  and  the  subsequent 
enjoyment  not  being  contrary  to  the  decree.  3.  That  the  negative  prescription 
applied,  and  dated  from  the  time  when  the  parties  had  notice  of  the  decree ;  and  a 
process  of  augmentation  in  1733  founded  on  and  referring  to  the  decree  amounted  to 
such  notice. 

—  Decreet  of  Valuation^Defect  of  Parties—^-mxiX-  It  is  no  objectim  to  a  decreet  el 
valuation,  that  the  titular  does  not,  on  the  face  ca  the  proceedings,  clearly  appear  to 
have  beoi  charged— /Vr  Lord  Westbury. 

Dean  of  Ck^el  Royal  v.  Johnstm  iffj 

—  VahiaHonof  \(>-^i— Extract— Register — Custody  of  document— Evidince — Xn  extract 
valuation  recorded  under  the  Statute  1707,  c.  9,  purported  to  be  signed  by  the  Gedc 
Depute  to  the  Qerk  of  Register  and  Keeper  of  the  Register,  and  stated,  that  in 
1636  the  temds  of  the  lands  of  W.  were  worth  eight  chalders  victual,  and  that  this  was 
a  just  extract  of  the  valuation  as  contained  in  the  principal  register  thereof. 

Held  (affirming  judgment),  That  this  must  be  taken  to  be  an  authentic  valuation, 
the  document  being  found  in  the  proper  custody,  and  the  officers  named  having  filled 
those  offices  described  in  the  document.  L.  Advoc.  v.  Donaldson's  Hasp.  179} 

—  Valuation— Decree  of  i6&^— Presumption  of  regularity  as  to  citing  parties — In  a  process 
of  augmentation  and  locality,  certain  heritors  produced  decrees  of  valuation,  dated  1683, 
1690,  1697.  Objection  being  made,  that  it  did  not  appear  that  the  stipendiary  minister 
had  been  cited  as  a  party  in  thepoceedings : 

Held  (reversing  judgment).  That  it  must  be  presumed,  that  all  parties  mcessatywere 
cited,  and  that  such  valuatims  were  valid  and  Dinding  against  future  ministers. 

Forbes  v.  Smiii  ifi) 

—  Bishops  Teinds— Augmentation — Burden  of  Proof—In  a  process  of  augmentation  of 
stipend,  part  of  the  teinds  belonging  to  the  Crown  being  alleged  to  be  exempt  as  having 
been  bUhops'  teinds  before  the  Reformation,  and  appropriated  to  the  bishop's  personal 
use: 

Held  (affirming  judgment),  That  the  onus  lay  on  the  Crown  to  prove  the  facL 

Z.  Advoc.  v.  Douglas  ip 

—  Valuation — Old  Decreet — Pareef  or  no  Parcel — Moss  Lands — In  a  process  of 
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augmentation  of  stipend  by  the  minister,  the  onus  is  upon  him  to  prove,  that  there  are 
nnvahied  teinds  out  of  which  the  augmentation  may  be  {raid.  Where,  therefore.  P., 
the  minister,,  alleged,  that  a  certain  moss  vas  not  included  in  a  valuation  of  1682,  such 
moss  being  then  a  pertinent  of  other  lands,  which  alone  were  valued,  and  failed  to  ivove 

this: 

Held  (affirming  judgment).  That  the  decreet  must  be  taken  to  have  included  the 
moss  in  question.  Paul  v.  Nicol  1945 

Teinds —  Valuation  —  Presumption — Identity  of  Lands  —  Prescription — The  plea  of 
positive  jK-escription  is  inapplicaUe  to  a  claim  to  the  benefit  of  a  valuation  of  teind,  this 
being  neither  the  kind  of  title  nor  the  kind  of  possessitm  which  the  Statute  requires. 

A  d^ence  of  alleged  valuation  of  teind  having  foiled  for  want  of  identifying  the  lauds 
in  respect  of  which  the  teind  was  valued : 
Held  (affirming  judgment),  That  no  plea  of  negative  prescription  is  admisuUe. 

Paterson  v.  Macleod  2061 

Tenant.   See  "  Lease,"  "  Landlord  and  Tenant." 

Temmts  right  to  perpetual  renewal  of  lease  not  lost  because  during  n^otiatitm  he  omitted 

to  make  demand  at  the  time  appointed  ....  1343 

—  abandoning  a  lease  on  the  ground  of  sterility  or  exhaustion  .  .  3026 
Tmmdas  clause  in  a  Crown  Cfaart^  allowed  to  supply  subjects,  as  fishings,  omitted  is 

dispositive  clause  ......  1493 

—  general  function  of,  in  a  conveyance  .....  1500 
Ttrce  does  not  attach  to  lands  of  entailed  estate  at  the  moment  (tf  time  during  process  of 

disentailing  and  re-entailing  ......  1763 

Terminus  of  a  public  road  bemg  a  public  place    .....  236 

—  may  be  a  place  leading  to  a  public  place  ....  309 
Testament.   See  also  "  Charity,'^  "  Legacy." 

—  as  distinguished  from  deed  »iJ!«r  vivas  ....  142 

—  example  of  a  mutual,  between  several  ^sten     .  .  .  >  138 

—  burden  of  (woving  a  holograph  .....  739 

—  party  propounding  must  prove  due  execution  of  .  .      '      .  745 

—  party  propounding  must  prove  sanity  of  testator  .  .  .  745 

—  plea  of  forgery  of,  does  not  mean  criminal  forgery  .  .  .  746 

—  codicil  sets  up,  but  does  not  give  greater  effect  to  will,  than  it  had  otherwise  776 

—  extrinsic  evidence  admitted  to  explain  what  property  was  included  in  .  2052 

—  Intention,  Implied — Presumption — Clause— Construction — Revocation — A  lady  died 
leaving  seven  writings  of  a  testamentary  nature,  in  construing  which,  the  Court  of  Ses- 
sion held,  that  three  of  them  were  to  be  taken  as  revoking  the  others,  and  exclusively 
regulating  the  succession. 

Held  (reversing  judgment),  That  there  were  not  sufficient  grounds  for  holding,  that 
the  three  revoked  the  others  ;  and  held,  that  the  whole  seven  were  to  be  dealt  with  as 
forming  the  "will  of  the  testatrix  ;  and  remit  accordingly  made  to  the  Court  of  Session 
to  consider  the  effect  to  be  given  to  the  declarations  contained  in  the  various  writings. 

The  fact  that  a  legacy  of  the  same  amount  is  given  to  the  same  person  in  a  subsequent 
will  raises  no  presumi^ton  that  the  prior  legacy  was  revoked. 

Stoddart  v.  Grant  122 

—  Statute  1617,  c  i^— Executor's  share— Dead's  Part— Lega^. 

Held  (affirming  jut^ment).  That  the  Statute  1617,  c.  14,  is  not  in  desuetude,  and  that 
executors  are  entitled  to  one  third  of  the  free  executry,  if  not  otherwise  disposed  (tf, 
deducting  therefrom  their  respective  legacies  ;  and  that,  notwithstanding  that  specific 
legacies  arc  given  to  them  by  the  wiU.  Murray  v.  Grant  133 

— W^^^*^^         —  —  Presumption  —  Revocation  —  Vitiation  —  Deleted 

Held  (reversing  judgment),  In  reference  to  holograph  writings  found  in  the  reposi- 
tories of  a  deceased,  expressive  of  his  wishes  to  estabhsh  an  hospital  in  Dundee  for 
boys,  that  they  were  of  a  testamentary  nature  and  effective  to  carry  out  his  intentions, 
and  that  though  the  writings  contained  deletions  apparently  of  an  important  nature  as 
if  recalling  bis  wishes  in  regard  to  the  hospital,  such  deletions  had  been  made  not  ex 
PropositOf  but  accidentally,  and,  accordingly,  that  they  were  to  be  disregarded,  and 
effect  given  to  the  intention  as  indicated  by  the  writings,  and  a  remit  made  to  the 
Court  oir  Session  to  frame  a  scheme  for  the  establishment  of  the  hospital. 

Where  a  testator  has  made  various  holt^raph  wills,  and  deleted  wtuds,  it  is  competent 
for  a  Court  c<nstruing  the  will  to  look  at  the  deleted  words  so  as  to  understand  what  he 
at  one  time  intended  (/Vr  Lords  Cranworth  and  Wensleydale). 

Dundee  Mi^.  v.  Morris  747 
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Tes/atumi  containing  bequest  to  poor  of  presbytery  is  valid  , 
Testing  clause,  stating  number  of  pages  of  deed  .... 

—  stating  that  wife  signed  the  deed  as  consenter 

—  hov  nr  a  part  of  a  deed,  and  what  is  its  {voper  function 

—  held  to  be  part  of  the  deed  by  Lords  Westbury,  Cranworti^  and 

Chelmsford  -  ..... 
Tii^uMsoH  Act  extended  to  Scotland  by  39  and  40  Geo.  ill.  c  98  . 
Tinueus  injection  or  rejection  of  goods  bought  ..... 
7V/fr  il9  «:rr/wiSf,  possession  for  1 60  years  under  a  Crown  title  hdd  to  exclude  title  of  solijKt 

superior  to  part  of  the  subjects  ..... 

TiUe,  slamiir  of,  action  of  reparation  for  A.  saying  he  had  a  patent  to  extract  all  Oe  o3 
from  G.'s  coal  ...... 

Title  ta  land  docs  not  come  in  question  in  an  action  by  one  riparian  owner  gainst  anolkr 

for  injury  by  building  in  alveus  of  the  river  dividing  their  lands 
Title  to  sue  For  obstruction  of  public  road  .... 

—  not  confined  to  persons  living  m  locality 

—  interlocutor  disposing  only  of,  is  not  appealable /«rjr,  because  it  is  not  on 

merits  ...... 

—  by  a  company  or  partnership  in  its  descriptive  name 

—  by  an  owner  on  whose  land  a  railway  company  is  bound  by  Railway  ClaiisK 

Act  to  make  a  substituted  road  .... 
— •      Crown  has,  in  order  to  reduce  service  to  a  peerage 

—  for  concealed  profits  of  shares  in  a  company  sold 

—  owner  of  salmon  fishings  eta  one  side  of  river  challenging  title  <k  opposite 

owner  ...... 

—  for  exhibition  of  documents,  it  must  be  shewn  witness  has  power  over  them 
Titular  as  a  party  to  a  decreet  of  valuation,  and  presumptions  as  to  old  vafaiatiQns 
Tocher^  bow  rar  extinguishment  of  child's  legal  rights         .  •         767, 777 

—  forfeiture  of,  by  husband  on  divorce  for  adultery     .  .  .  ' 
Toll  fixed  as  between  one  railway  company  leasing  another^  line  does  not  entitle  land- 
owners to  bold  it  as  anything  else  than  only  rent 

—  on  cattle  and  goods  passing  through  a  bui^h,  how  far  alx^hed  by  Railway  Ads 

authorizing  goods  to  be  carried  on  railway 

—  on  passing  a  bridge  how  far  affected  by  railway  carried  over  the  stream  . 
Tolonea,  meaning  of,  in  a  charter  to  a  burgh  .... 
Torbanehill  mineral,  action  for  slander  of  title  to  . 

Total  loss  of  ship,  but  freight  earned  ..... 
Towing  path  made  by  Act  of  Parliament  may  be  a  pabltc  road,  and  does  not  extii^iush 
previous  puUic  road  ..... 
—        made  with  a  fence,  does  not  extinguish  public  road 
Trade,  usage  of.   See  **  Ust^" 

Tramways  Act,  1870^  meaning  of  words  treating  it  as  a  provisional  order 
Traiuaction  as  to  disfHited  ri^t,  not  affected  by  ultimate  legal  decision  as  to  r^:fat 

—  as  to  repair,  and  liability  to  stipend  of  church  . 
Transit  toll,  ri|^t  to  levy,  on  a  burgh,  whether  a  petty  custom 
Treason — Attainder — Heir  of  Entail — Forfeiture—Restoration  Act,  34  Geo.  ni.  c.  57— 

In  1746,  James  was  the  heir  of  entail  infeft  in  certain  estates  held  under  an  unrecorded 
deed  of  entail,  and  James  and  John  his  brother  were  attainted,  and  the  estates  became 
forfeited  for  high  treason  after  James's  death  at  a  time  when  John,  the  apparent  heir  of 
James,  was  in  possession.  The  estates  were  thereupon  seized  by  the  Crown  and  held 
by  the  Commissioners  of  Forfeited  Estates  until  1785,  when  Lord  Perth,  on  immn; 
himself  the  heir  male  of  John,  the  Crown  conveyed  the  estates  to  Lord  Perth,  and  his 
heirs  and  assigns,  under  the  Restturation  Act,  24  Geo.  iii.  c.  57.  In  1868  the  Eari  of 
Perth,  who  served  himself  the  nearest  lawful  heir  male  of  James,  sought  to  reduce  the 
titles  of  Lord  Perth's  heir : 

Held  (affirming  judgment),  (i)  That  o&  the  fixfeiture  of  tlie  estates  of  John,  Ac 
deed  of  entail  being  imrecordedf  the  fee  of  the  estates  passed  to  the  Crown ;  (3)  TbA 
the  Crown,  under  ue  Restoration  Act,  rightly  conveyed theestates  infee  to  Ltnd  Peflfa 
in  1785,  he  being  then  the  heir  niale  of  John.  Perth,  E.  t.  E^kin^m 

Trial.   See  "New Trial." 

—  new,  distinguished  from  venire  de  novo  .  .  •  W 

—  deciding  issues  by,  before  question  of  law  decided  .  .  '  Slf 
Trout  fishing,  in  streams  of  agricultural  farm,  presumed  to  belong  to  landlord  •  ^ 
Trust,  See  also  "  L^acy." 
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TVwfA  to  pay  may  be  same  as  trust  to  transfer  .381 

—  implied  fmm  words "  hope  and  confidence "  .  .  '535 

—  L.  St.  Leonards  explains  constructive  and  executory  .  560 

—  costs  of  litigation  on  an  obscure  trust        .  .  .  .  ■  731 

—  for  sevet^  is  the  same  in  principle  as  trust  for  one   .  .  .  .     91 1 

—  to  pay  legacy  to  A.  B.  till  he  succeed  to  an  estate      ....  923 

—  to  found  a  charity  for  support  of  ministers,  also  for  support  of  aged  and  impotent 

poor  .  .  ......  1078 

—  to  invest  money  for  aged  poor  of  a  town    .  .  .    1 1 56 

—  for  creditors,  and  fraudulent  claims  made,  whether  arbiter  can  decide     .  1162 

—  for  the  decayed  brethren  of  a  craft  includes  trust  for  the  education  of  their  children    1 289 

—  general  law  relating  to,  in  England  compared  with  law  of  Scotland  .  .  1364 
■ —   for  the  poor  of  a  presbytery  is  not  void  for  uncertainty           .            .  .  1437 

—  Proefy  ParoU—WrU  or  0aiA—Fraud—St3L*.nte  1696,  c.  25— Where  a  trust  deed  is 
entered  into,  which  is  alleged  to  be  a  sham,  and  niade  for  a  particular  purpose,  it  is 
competrat  to  prove  this  all^tioo  by  parole  evidence ;  fier  Lords  Westbury  and 
COLOHSAT.  TemuMty.  Tmnent  1735 

—  SetUemeni—TestatiutU—HiritabU  and  MoveetbU—Hsir  and  Exeeutor^Clause — Con- 
stm^ionr^Personal  Bar — testatcn',  by  an  English  will  and  testament,  directed  his 
executors,  after  setting  apart  a  portion  of  his  moveable  property  for  the  purpose  of 
paying  legacies  and  annuities,  to  consolidate  his  whole  heritable  and  moveable  estate 
mto  one  iund,  to  be  invested  in  land  in  Scotland,  to  be  entailed  on  a  series  of  heirs 
specified  in  a  tailzie  previously  executed  by  him ;  and  there  was  further  a  direction  to 
invest,  in  the  same  way,  the  capital  sums  set  apart  for  yielding  the  annuities,  as  they 
fell  in.  The  executors,  who  were  unable  for  several  years  after  the  testator's  death  to 
find  an  investment  of  land  in  Scotland  for  the  fortune,  which  was  then  existing  in  point 
of  form  as  personal  estate,  paid  to  the  first  beneficiary  taking  und^  the  entail,  the  pro- 
ceeds accruing  from  the  fortune  during  the  first  year  after  the  testator's  death.  In  an 
action  of  count  and  reckoning  brought  after  the  death  of  the  first  beneficiary,  and  long 
subsequent  to  that  of  the  testator,  in  regard  to  the  succession : 

Held  (affirming  juc^ment),  i.  That  in  the  circumstances,  the  action  was  not  barred 
by  lapse  of  time,  or  by  the  acts  of  the  executors  and  first  beneficiary,  relied  on  as  forming 
a  pencnwl  bar. 

3>  (reversing  judgmentX  That  the  fbnd  so  directed  to  be  invested  was  Impressed  with 
the  character  of  heritable  estate  a  merU  ttstaioris,  and  that  Uie  first  beneficiary  was 
accordin^y  entitled  to  the  proceeds  accruing  from  it,  and  that  it  was  rightly  paid  to 
him,  though  there  was  no  direction  to  accumulate,  or  add  interest  to  otpita^  and  though 
the  money  had  not  actually  been  invested  in  land.  Meicpher^on  v.  Mtupherson  102 

—  action  of  count  and  reckoning  after  19  years,  not  too  late  .  .  106 

—  Agrggment— Family  mnpremise — Contact— Construction — Proof— K  father  left  a  trust 
settlement,  by  which  he  apportioned  his  estate,  after  a  specified  time,  in  a  particular 
way,  among  his  children.  Difficulties  having  presented  themselves  to  the  working  of 
the  trust,  and  the  trustees  having  declined  to  act,  it  was  superseded  by  a  deed  of  agree- 
ment executed  by  the  whole  of  uie  beneficiaries,  and  by  it  a  particular  arrangement  for 
division  was  settled.  After  this  agreement  had  been  acted  on.  P.,  one  of  the  benefici- 
aries, contended,  that  he  executed  the  agreement  on  the  condition,  that  he  was  to  get 
one  fourth  of  the  residue,  and  that  the  others  assented  to  this. 

Held  (affirming  judgment),  That  no  assent  to  this  claim  of  P.  was  shewn  as  against 
the  others,  nor  did  the  settlement  give  such  share.  Ferrie  v.  Ferrie  160 

—  L^acy — Di^ntumoMd  Stttlement — Trust  Deed—Construction — Nearest  Relations — 
Fiaiand/ia&  blood— \  testator,  after  ccmveying  his  property,  heritable  and  moveable, 
to  trustees,  directed  the  reddue,  after  fiilfilment  of  the  trust  puiposes,  to  be  paid  to  his 
nearest  matians  then  ^ive.  He  left  no  issue  and  no  relations,  but  children  of  two  ftdl 
brothers,  and  children  of  a  sister  uterine.  7*hroughout  his  settlement  his  sister  uterine 
was  spoken  of  simply  as  his  sister,  and  her  children  as  his  nephews  and  nieces. 

Held  (affirming  judgmentX  That  the  nephews  and  nieces  by  the  half  blood  were 
entitled  to  partidinte  in  the  residue  equally  with  n^hews  and  nieces  of  full  blood. 

Scott  v.  Scott  507 

—  Vesting— Construction — Deaik  of  Annuitant — By  a  trust  deed  and  settlement  it  was 
provided,  that  certain  annuities  should  be  paid  to  the  truster's  two  sisters  and  his  niece, 
the  share  <A  a  deceaser  being  declared  divisible  among  the  survivors  equally.  After 
payment  of  the  annuities,  it  was  provided,  that  the  annual  free  produce  of  the  trust 
funds  should  belong  to  the  truster's  nephew  ;  that  on  the  niece's  annuity  amounting  to 
^Sfi^  the  nephew  should  grant  a  bond  binding  himself  in  payment  to  her  of  that  sum 
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yeariy,  and^  on  her  decease,  of  /8oo  to  her  children,  and  &Uin£  issue  of  lier  body,  to 
hinuelf ;  and  that,  "  after  executing  the  purposes  of  the  trust,"  the  residue  of  the  trust 
estate  should  belong  to  the  truster's  nephew  and  the  heirs  of  his  body ;  whom  failing; 
to  the  truster's  niece.  The  nephew  having  predeceased  the  niece  and  another  of  me 
annuitants,  without  having  executed  any  bond : 

Held  (affirming  judgment).  That  me  fee  oif  the  residue  of  the  trast  estate  became 
vested  in  him  before  his  death.  Pursell  v.  NevfbiQpng  \ 

Trust—SeitUfHfHt^Fee  and  Uferent—AeatmulaiioK — Bonus — A  party,  by  mortis  caxsd 
settlement,  conveyed  his  whole  property  to  trustees,  directing  them,  after  payment  of 
debts  and  legacies,  to  invest  the  residue  for  behoof  of  bis  grandson,  in  such  way  and 
manner  as  might  seem  most  expedient  to  them,  till  be  attained  majori^,  when  they  were 
to  denude  hi  his  favour.  Part  of  the  trust  estate  consisted  of  bank  stock.  The  ttnsier 
died  while  his  grandson  was  io  minority.  The  trustees  maintained,  that  dunng  lus 
minority  the  sniplos  of  the  annual  proceeds  of  the  estate  after  pnqier  allowance  Im- the 
educatitm  and  maintenance  of  the  neir,  onght  to  be  accomulated  as  part  of  the  capital 
of  the  estate. 

Held  (affifming  judgment)i  There  being  no  direction  to  accumulate,  that  the  vhale 
annual  proceeds  of  the  residue,  after  paying  debts  aad  Iwacies,  previous  to  as  wdl  as 
after  majority,  ought  to  be  paid  to  the  grandson,  inchiding  ponuses  on  the  stock  declared 
and  paid  during  his  minority.  Caemitig-  v.  BosmM 

—  SettUiruni — Construction — Fee  and  Liferent — Survivor — Faculty — ^A  trust  deed  pro- 
vided, that  the  truster's  two  daughters  should  each  have  the  liferent  of  half  of  the  free 
residue,  and  that  in  the  event  of  neither  of  them  leaving  children,  or  in  the  event  of  such 
children  dying  before  majority,  the  daughters  were  to  have  the  power  ctf  onveying  the 
fee  of  the  share  lifcrented  by  them  respectively  to  such  persons  and  in  such  manner  as 
they  should  think  fit,  under  burden  of  the  survivor's  liment ;  and  failing  the  dangfatos 
exercising  such  power,  the  fiee  (tf  the  shares  was  to  go  to  the  brother  and  sister  of  the 
truster. 

Heu)  (afi&nning  jodgment).  That  there  was  conferred  upon  each  of  the  daoglittn; 
in  the  event  of  neither  of  them  having  children,  a  right  to  dispose  of  the  fee  xd  her 
own  share,  but  that  no  right  was  confoKd  upon  the  survivor  to  dispose  of  the  share  of 
her  deceased  sister.  TeimeaU  v.  Maris 

L^gaey—Vestit^— Conditional  Institution — Clause  of  Surviwrsk^ — Con^ruOum 
—  A  testator  who,^  his  trust  settlement,  provided  h»  wife  in  a  liferent  ci  the  whole 
of  his  estate,  heritable  and  moveable,  directed  his  trustees,  as  to  the  re^dne,  "to 
divide,  or  convey  "  "  the  whole  residue,"  "  after  the  death  of  the  last  liver  of  me  and 
my  said  wife,  equally,  to  and  among"  several  grandnephews  and  grandnieces,  "equally, 
or  share  and  share  alike,  and  to  their  respective  heirs  or  assignees,  declaring  that,  if 
any  of  the  said  residuary  legatees  shall  die  without  leaving  lawful  issue  before  his  or 
her  share  vest  in  the  puty  or  parties  so  deceasing,  the  same  shall  belong  to,  and  be 
divided  equally,  or  share  and  share  alike,  among  the  survivors  of  my  said  grandnephews 
and  grandnieces,  equally.' '  The  wife  and  all  the  residuary  legatees  survived  the  testator 
except  two  of  the  l^atees,  A  and  B.,  who  predeceased  the  wi^  A  leaving  no  issoe^ 
while  B.  left  a  son. 

Held  (reversing  judgment),  (i.)  That  the  period  of  distribution  was  the  death  of  die 
wife,  and  that  a  l^atee  dying  during  the  l^time  of  the  wife  without  leaving  lawful 
issue,  as  A  did,  could  take  no  pan  tn*  share  of  the  residue ;  (2.)  That  B.'s  son  was  a 
conditional  institute  and  so  took  the  share  that  would  have  bdonged  to  his  fedis  B.« 
had  he  survived  the  period  of  vesting ;  and  (3.)  That  die  share  ttf  A  was  dhrisihle 
among  such  of  the  residuary  legatees  as  were  alive  at  the  death  oi  the  lifercDtria  or 
period  of  distribution,  and  that  B.'s  son  was  excluded  from  particii>ating  in  that  sharb 

Where  there  is  a  clause  of  survivorship,  then  primA  fade  survivor^p  means  the 
time  at  which  the  property  to  be  divided  comes  into  enjoyment,  that  is  to  say,  if  duae 
be  no  previous  life  estate  then  at  the  death  of  die  testator ;  but,  if  there  be  a  ptevious 
life  estate  then  at  the  terminati<m  of  that  life  estate;  Par  Lord  Cramworth. 


-—Legacy — Gift  to  Class — Grandnieces  and  Husbands  in  Zd/erent— Successive  Uft- 
rents — D.  in  his  will  gave  the  residue  of  his  estate  to  bis  grandnieces  and  their  respective 
husbands,  only  in  liferent,  for  their,  her,  or  his  liferent  use  allenarly,  and  the  fee  of  sod 
shares  to  the  Uwful  issue  of  his  said  grandnieces  equally,  whom  failii^  to. the  survivors 
of  them  and  his  grandnephews  equally  in  liferent,  and  their  issue  also  equally  in  fec^ 
after  the  death  tx  the  longest  liver  of  D.  and  D.'s  wife ;  D.'s  wife  survived  him.  C, 
the  husband  of  a  grandoiece,  survived  her  and  also  D.'s  wife,  and  died  withoot  isso^ 
leaving  other  two  grandnieces  and  a  grandnephew  of  testatw  surviving. 
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Held  (afiBrmlng  judgmentX  That  C.  was  entided  to  the  liferent  of  his  wife's  share. 

Held  further  (reversing  judgment).  That  after  C's  death  the  liferent  of  such 
shara  beloi^ged  to  the  two  survivii^  granchiieces  and  grandnephew  equally,  and  the  fee 
to  their  issue  respectively. 

Held  ivrthbr  (reversing  judgment),  That  L.,  a  child  of  a  grandnephew,  who 
survived  the  testator,  but  inedeceased  the  testator's  widow^  had  no  share  in  the  fund. 

Young  v.  Robertson  1566 
Trust — UmUsposedof  Income — Trust  for  Accumulation — ^W.,  by  trust  settlement,  gave  his 
whole  estate,  heritable  and  moveable,  to  trustees  on  trust  to  pay  debts  and  annuities, 
and  at  a  certain  event,  which  occurred  25  years  after  his  death,  disponed  the  residueto 
P.   There  was  no  express  disposition  of  the  intermediate  income. 

Held  (affirming  judgment).  That  the  testator  having  united  the  whole  property  in 
one  mass,  the  income  was  to  be  accumulated  and  to  go  with  the  residue  as  an  accessory 
thereof. 

Held  further,  That  the  Tbelosson  Act  having  restricted  the  power  of  accumula- 
tion to  21  year^  the  income  for  four  years  was  undisposed  <rf,  and  went  to  t}ie  next  kS 
kin. 

—  Idfermi  by  Impi£ciU^»—Tnui—C0Hstni€tieti^Vi,f  by  trust  disposition^  gave  the 
mtereft  of  ;f  3000  to  G.  and  the  residue  <X  his  estate  to  P.,  and  then  said,  "  and  failing 
G.  and  P.  without  children  of  one  or  other  of  them,  the  property  hereby  conveyed  to 
them  shall  devolve  on  S." 

Held,  That  the  words  "  property  hereby  conveyed  to  them  "  did  not  confer  by  im- 
.  plication  a  liferent  upon  G.  in  the  residue  given  to  P. 

—  Faculty — Liferent  with  Power  of  Disposal— Ownership— Married  Woman — W.,in  his 
trust  disposition,  gave  to  G.,  then  unmarried,  the  liferent  of  £,2000  ;  whom  failing,  to 
her  children  at  her  death  ;  whom  filing,  to  P.  Some  years  afterwards  G.,  having  then 
been  married,  but  having  no  issue  nor  the  prospect  of  any,  W.,  by  codicil,  said,  "  I 
Tcverse  that  clause,  and  commit  to  G.'s  discretion  the  sole  and  ultimate  t^sposal  of 
the/aooo." 

Held,  That  though,  if  G.  had  been  suijuris^  this  would  have  been  an  absolute  gift 
of  the  ownership,  yet  as  she  was  a  married  woman,  and  the  alteration  was  made  to 
meet  the  case  her  having  no  children,  she  did  not  acquire  the  ownership,  but  mnely 
had  the  faculty  of  appointii^  the  ;f20oa  PurseU'9.  Elder  1303 

—  Trust  dispodtieu^Rtsidue—Incem*  of  Trust  Estate— Construttum-^Revoeation—Vi^ 
by  trust  disposition  gave  all  his  property,  heritage  and  moveable,  to  trustees,  to  pay, 
inttr  aUa,  ue  income  to  his  son  and  hdr,  J.,  until  J.  should  attain  the  age  of  thirty, 
and  Aen  convey  to  him  the  residue.  By  codicil,  M.  recalled  the  above  direction  to 
pay  the  income  to  J.,  and  directed  them,  in  its  stead,  to  pay  to  J.  thereout  the  sum  of 
£y3o  yearly,  and  he  directed  them  to  dispose  of  "  the  said  residue  "  as  directed  by  the 
trust  disposition. 

Held  (affirming  judgment).  That  the  surplus  income  beyond  ^300  yearly  was  not 
imdisposed  of,  but  passed  under  the  word  "  residue."  Sturgis  v.  Afeiklam's  Trs.  1321 

—  Succession  —  Vesting  a  morte  testatoris  —  Bequest  io  Class —  Jus  crediti  —  Jus  ac- 
crescendi — H.,  in  his  trust  disposition,  directed  the  residue  to  be  vested  in  trustees  for  his 
daughter,  Mrs.  O.,  in  liferent,  and  her  children  in  fee,  to  be  kept  in  trust  by  them  till 
they,  in  their  discretion,  should  settle  it  safely  on  her  and  her  children,  and,  in  the 
event  of  her  decease  without  issue  of  her  body,  then  the  residue  to  go  to  his  nieces. 
Mrs.  O.  had  some  children  who  {vedeceased  her,  and  two  of  them  were  bom  before  the 
truster's  death. 

Held  (aflSrming  judgment),  i.  Thi^  a  jus  cndiH  vested  in  each  of  the  children  of 
Mrs.  O.  at  its  birth,  aldough  the  amoont  of  tlie  benefit  was  subject  to  the  contingency 
of  there  beiiv  more  children  bean  ;  3.  That  Uie  share  or  interest  of  the  children  who 
predeceased  Mrs.  O.  did  not  accrue  to  ttie  survirors  jurt  aecrescendi. 

OReily  v.  Thomson  1534 

—  Succession — Deathbed— Reduction  ex  ca{rite  lecti — Substitution — Heirs  emd  Assignees — 
W.  by  mortis  causd  settlement  gave  his  heritage  to  A.,  and  his  heirs  and  assignees 
whatsoever,  declaring,  without  prejudice  to  A.'s  rights  and  powers  to  dispone  in  his 
lifetime  or  on  deathbed,  that  in  the  event  of  A  dying  intestate  or  without  heirs  of  his 
body,  or  otherwise  disposing  of  the  subjects,  the  same  shall  devolve  to  M. 

Held  (affirming  judgment),  That  there  was  no  repugnance  in  the  above  disposition, 
and  that  this  was  not  an  absolute  disposition  to  A.,  but  that  the  declaration  was  a  suffi- 
cient substitution  of  heirs  of  provision  in  the  events  specified.  Barstow  v.  Black  1643 

—  Trust  Settlement— Substitute—Conditional  Institute — Construction — A.,  whose  only 
child,  a  son,  had  predeceased  him,  leaving  a  son  and  several  daughters,  executed  a 
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mortis  causd  settlement,  by  vhtch  he  conveyed  his  whole  property  to  trustees,  directing 
them,  after  payment  of  debts,  to  invest  the  residue  for  the  benefit  of  G.,  his  grandsoo, 
and  the  heirs  of  G.'s  body,  till  he  or  they  should  attain  majority,  when  tbey  were  to 
denude  in  his  or  their  favour,  and  failing  G.  or  his  issue,  the  residue  was  to  pertain  to 
any  posthumous  son  of  the  truster's  son,  (who  never  existed,)  on  his  ot  the  heirs  of  his 
body  attaining  majority  ;  and  failing  him  without  lawful  issuer  to  the  truster's  grand- 
daughters, equally  among  them.  By  a  codicil,  the  truster  declared,  that  failing  hein 
male  his  son's  body,  and  the  succession  opening  to  the  heirs  female  of  his  body,  Ac 
residue,  instead  of  penaining  to  his  granddaughters  equally,  should  |>ertain  to  the  ddest 
heir  female — the  eldest  heir  female  alwa^  succeedmg  without  division.  G.,the  gnnd- 
son  survived  the  truster,  afterwards  attained  majority,  and  died  intestate  wUhont  issne, 
the  trustees  never  having  denuded  in  his  favour. 

Held  (affirmingjddgment).  That  the  trust  estate  had  not  vested  at»olutelyhi  G.,aikd 
that  his  eldest  sister  succeeded  to  it,  and  not  the  heirs  at  law  of  G. 

Cuming  v.  Besmell  6jx 
Trustee^  Liability  of— Culpa — Factor — Law  Agent — A  trustee,  T.,  under  a  trust  deed 
which  authorized  investment  in  securities  (not  defining  these),  lent  trust  monies  on 
security  of  two  houses  (a  second  mortgage),  and  on  selling,.and  unfler  the  power 
sale,  gave  up  possession,  and  allowed  the  fHirchase  numey  to  remain  long  unpaid,  wherdif 
the  whole  was  lost. 

Held  (affirming  judgment),  That  T.  was  liable  to  repay  the  trust  money  so kst,  as  be 
ought  to  have  pursued  the  transaction  to  its  end  promptly. 

Thompson  v.  Christie  I15 

—  Liability  of  Trustees — Factor — Law  Agettt — Agent  and  Principal — ^A  law  agent,  who 
was  a  trustee  and  beneficiary  under  a  trust  settlnnent,  was  appointed  '^conunissioner, 
factor,  cashier,  and  atttmiey,"  in  the  affairs  of  the  trust,  by  his  co-trustees,  one  of  whom, 
who  was  also  a  beneficiary,  was  his  client,  while  the  c^ers  were  gtatuitons  trustees. 
The  whole  trust  funds  having  been  thereafter  exhausted  in  litigation,  a  large  balance 
due  on  the  accounts  of  that  trustee,  as  factor  and  law  agent  to  the  trus^  was  claimed  by 
htm  from  his  co-trustees. 

Held  (affirming  judgment).  That  his  co-trustees  had  not  incurred  any  personal 
responsibility  to  him,  and  were  not  liable  in  payment  of  the  balance  of  his  accounts,  for 
it  must  be  presumed  that  he  was  acting  throughout  for  his  own  interest  and  at  his  own 
risk.  MoHson  v.  Baillie  5fo 

—  debtor  paying  debt  which  was  due  to  a  curator  to  the  curator's  factor  without  curator's 

consent  is  not  discharged  217 

—  Resignation  of  Trustees  during  Action — Continuation  of  Action — M.,  by  trust  dis- 
position, conveyed  his  whole  estate  to  eight  trustees,  declaring,  that  any  one  desirous 
of  withdrawing  should  have  power  to  do  so  at  pleasure,  by  intimating  his  relinquish- 
ment to  his  co-trustees.  After  M.'s  death  his  next  of  kin  raised  an  action  against  the 
eight  trustees  to  reduce  his  settlement  on  the  ground  of  insanity,  and  after  a  verdict 
fat  the  pursuers,  six  of  the  trustees,  by  letter  to  the  agoit  of  the  trust,  itttimated  their 
withdrawal. 

H  eld.  That  the  two  continuing  trustees  had  sufficient  title  to  cany  on  the  actioo,  and 
apply  for  and  obtain  a  new  triaL  Morrixm  v.  Macktn  1325 

—  joint  Stock  Company — Liability  of  Trustees  who  invest  Trust funds  in  Shares — Br  the 
co-partnership  deed  of  the  Western  Banking  Co.  it  was  provided,  that  sharehcudeis 
should  proportionally  be  entitled  to  the  profit,  and  liable  to  the  loss  incident  to  the 
business  of  the  bank,  and  they  bound  their  heirs,  executors,  and  administrators,  to  free 
and  relieve  each  other  of  debts  and  obligations  of  the  company.  B.  and  oth«^  bdng 
trustees  of  £.,  and  authorized  to  invest  trust  funds  in  a  bank,  took  shares  in  the  West  era 
Bank,  signing  the  deed  as  individuals,  but  adding  the  words  *'  trustees  of  £.,".  and  they 
were  entered  as  individuals  (with  the  description  added  of  trustees)  in  the  r^^er,  and 
were'described  and  treated  as  trustees  in  fetters,  notices,  etc.,  sent  from  the  Western 
Bank.  There  was  no  express  stipulation  in  the  deed,  that  B.  ud  his  ooHnutees  should 
be  liable  only  to  the  extent  of  their  trust  estate. 

Held  (reversing  judgment),  That  when  B.  and  his  co-trustees  invested  thdr  trust 
fiinds  in  the  Western  Bank,  which  was  a  tradiiw  concon,  they  became  personally 
liable,  not  only  to  the  creditors,  but  in  questions  of  contribution  inier  sej  and  if  th^ 
had  wished  to  limit  their  liability  to  the  extent  of  the  trust  estate,  they  oi^ht  to  have 
done  so  by  an  express  contract  with  all  the  other  partners  and  with  the  creditivs.  <  Lord 
KiNGSDOWN  hasitante.)  Lumsden  v.  Budtantm  iSSf 

—  Discretion  of  Trustees— Power  to  restrict  disposition  in  case  of  Misconduct— K.,  in  his 
trust  disposition,  directed  his  trustees,  on  R.  K.,  his  eldest  son  (and  failing  hin^  the 
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next  dder  son,)  attaining  twent]r*five,  to  convey  to  R.  K.  the  residue,  and,  in  particular, 
the  estate  of  A. ;  but  in  case  any  of  tlu  children  conducted  themselves  so  as  not  to  merit 
the  approbation  of  the  trustees,  then  the  provision  should  belong  to  them  in  liferent  only. 
R.  K.,  on  attaining  twenty-three,  mamed,  vith  the  approval  of  the  trustees,  and  his 
wife's  mairiage  contract  disposed  of  R.  K.'s  interest  under  the  father's  trust  disposition ; 
but  the  fathers  trustees  were  not  parties  to  the  contract.  At  twenty-five  the  trustees, 
being  dissatisfied  with  R-  K.'s  conduct,  declared  his  provision  to  be  restricted  to  a 
liferent. 

Held  (affirming  judgment),  (i)  That  the  eldest  son  was  included  under  the 
description  of  "children;"  (2)  That  the  trustees  were  not  bound  to  declare  their  dissatis- 
faction till  R.  K.  attained  twenty-five ;  (3)  That  they  had  not  precluded  themselves  by 
approving  of  R.  K.'s  marriage  from  afterwards  restricting  his  disposition  to  a  liferent ; 
(4)  That  they  had  no  power  to  preclude  themselvesjfrom  declaringsuch  dissatisfaction  by 
anything  they  could  do  previously  to  R.  K.  attaining  twenty-five. 

miierv.  Ker's  Trs.  1379 

TVusteu  dealing  with  that  braeficiaries ......  401 

—  not  bcmnd  to  make  valid  deed  of  entail,  if  truster  wdered  them  to  follow  modd 

of  a  deed  that  was  invalid     .  .  '        .  .  .  .  548 

—  to  pay  over  residue  may  simply  transfer  or  convey  the  heritage  unconverted    .  1129 

—  not  necessarily  bound  to  sell  trust  estate  before  dividing  and  applying  it  .  1130 

—  one  of,  being  debtor  in  a  fund  assigned  to  the  trustees  has  impkedly  sufficient 

intimation  of  the  assignation  of  that  fund  ....  1777 

—  proof  of  accepunce  of,  and  acting  under  trust  sufficient^  when  they  sign  deed  and 

inquire  into  fund  and  retain  deed  in  hand         ....  1781 

—  of  a  deceased  partner,  where  the  partnership  deed  authorizes  them  to  carry  on 

the  business  all  together,  fill  the  place  of  one  partner  and  are  not  each  a  partner 
individually,  and  each  having  a  separate  voice   ....  1976 

—  paying  a  child's  legacy  to  the  father  as  tutor         ....  987 

—  of  marriage  contract  receiving  funds,  including  wife's  conquest,  get  what  wife 

succeed  to  as  well  as  acquires  .  .  .  .  .  1474. 

—  ySfr pubiie purposes  as  absolute  owners  of  lands  '  .  .  .  579 

—  under  a  Local  Bridge  Act,  the  regularity  of  their  proceedings,  and  bow  far  these 

areredndUe        .......  899 

—  meeting  of  Statutory  Trustees  and  their  adjournments  .  .  899 

—  notice  to  each  of  a  meeting  to  assess  property  is  necessary  .  .  .  902 

—  investing  legacy  for  the  aged  and  impotent  poor  in  land  held  not  to  be  invalid  .  1078 

—  long  irregularity  in  managing  a  trust  allowed  to  continue  in  certain  circum- 

stances not  inconsistent  with  main  object         ....  1156 

—  selling  hospital  and  church  to  railway  company  and  bound  to  rebuild  church  on 

another  site  .......  1317 

—  for  harbours  and  docks,  being  under  statutory  obligation  to  apply  the  income  to 

specific  purposes,  how  far  assessable  to  the  poor  rate       .  ,        1353, 1384 

-~      for  public  road  cannot  be  sued  for  non-repair,  as  they  have  a  discretion  to  deter- 
mine when  and  how  to  repair  .....  1375 

—  for  charity,  with  option  to  invest  legacy  in  land,  if  trustees  give  their  own  land, 

the  increased  rents  belong  to  charity    ....  1556 

—  fw  hosjHtal  for  poor  pensioners  having  under  statute  been  compelled  to  sell 

building,  not  bound  to  rebuild  it         ....  .  1659 

—  for  puUk  statut(»7  works,  such  as  improving  navigation,  have  a  discretion  as  to 

best  mode  ctf  carrying  out  d^ils        .....  1875 

—  mder  Police  Improvement  Act  may  enter  into  contract  with  owner  a£fected  by 

these  operations,  and  are  bound  like  private  individuals    .  .  .  1896 

Tittor.   See  also '^Guardian." 

—  of  child  and  custody  when  disputed  between  English  and  Scotch  Courts  .  1025 
-  payment  of  ctukl's  legacy  to  fother  as       .  987 

Ultra  vires,  agreement  of  provisional  committee  to  purchase  land  not  required  by  the  com- 
pany when  fonned  .....  844,  848 

—  objections  to  award  as  being  .  ...  .  .  947 

—  doctrine  of  as  to  companies  explained  by  L.  Cranworth  .  ,  964 

—  trust  for  decayed  brethren,  expending  money  on  educating  their  children  is 

noi  ultra  vires   .......  128S 

—  Court  after  verdict  for  pursuer  claiming  public  road  cannot  remit  to  surveyor 

to  lay  out  the  road  as  it  ought  to  be      ,      .  .  .  1414 
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UUra  vireSf  not,  in  a  Synod  or  General  Assembly,  to  alter  canons  or  general  mks         1452-3  ' 
—       cannot  be  set  up  by  Police  Improvement  Commissioners  whtn  called  on  to 

implement  a  contract  made  with  private  owner  as  to  sewer       .  .  1902 

UH^rtt  ctmtract  to  r^er  to  arbitration  does  not  include  an  i^^reement  to  appoint  an 

umpire     ........  1163 

UncertauUy,  rule  as  to  will  or  legacy  being  void  for  .  .  .  754-^ 

bequest  to  poor  of  a  presbytery  is  not  void  for  .  .  .  .  1437 

Ukdergrotmd  passa^s  in  mines  may  be  part  of  the  right  of  property  and  not  mere 

servitudes     .....  .  .  1965 

University — J^aT  Charter^Stat,  1631,  c.  79 — Clause— Constructim — Rts  ymUmta— 
Edinbur^  Tattm  CouncU—Edindur^  l/niversity— In  a  question  between  ^  Magis- 
trates aM  the  Senatus  Academicus  of  the  University  of  Edinburgh,  as  to  the  ri^ 
and  powers  cS  the  Magistrates,  as  patrons,  in  reguladng  the  course  of  stndy  of  candi- 
dates for  medical  degrees. 

Held  (affirmingjudgment).  That  the  Magistrates,  as  patrons,  are  entitled  to  prescribe 
conditions  fax  tlw  course  of  study  qualifying  for  d^rees  in  the  University. 

EdtH.  Univ.  v.  E^u.  Mag.  355 

—  buildings  are  liable  to  be  rated  to  the  poor  as  not  being  occujHed  for  purposes  of 


government      ...           ^           ...  .  1608 

Usage  as  regards  levving  toUs  within  certain  limits           .                      .  .  ao 

—  of  trade,  parole  evidence  may  be  given,  that  certain  \scai  scrip  meant  tme  Idnd  of 

iron  omy     .            .            .            .            .            .            .  •  ^ 

—  witness  cannot  be  asked  if  a  letter  ordering  goods  has  a  peculiar  Tnffwnine  877 
»  of  levying  tolls  on  goods  passing  throi^h  a  royal  burgfa          .            .  889^  S90 

—  as  explaining  deeds  of  conveyance  of  heritable  property         .            .  .  1022 

—  as  to  capture,  in  whale  fishing,  and  as  to  fast  and  loose  fish    .  .  1106 

Vacattt  sHpend  in  case  of  deposition  of  minister                            .  '91^ 


ValMation  Act— Assessment— AmuuoI  Value— WaUr  Remt^Occapiers—Vaiuati0n  Aa^ 
17  axd  18  Vict.  e.  91 — A  Water  Company  were  assessed  according  to  the  azmual  valoe 
W  thnr  lands.  In  this  value  were  included  annual  sums  paid  for  the  use  of  the  water 
under  feu  contracts  by  mill  owners  who  feued  lands  from  the  Water  Company  aloi^  the 
line  of  the  aqueduct  The  occupants  of  these  mills  were,  under  the  Police  Act,  assessable, 
at  their  option,  by  a  mte  on  the  yearly  value  of  their  mills,  or  at  a  rate  on  their  horse 
power.  In  an  action  by  the  Water  Company  against  the  Police  Trustees,  concludii^ 
for  declarator,  that  the  defenders  were  not  entitled  to  assess  them  in  re^>ect  of  these 
annual  sums  paid  by  the  mill  owners : 

Held  (reversing  judgment).  That  the  sums  paid  by  the  mill  owners  formed  part  o< 
the  annual  value  of  the  subjects  occupied  by  the  Water  Company,  whether  the  sobtm  of 
the  aqueduct  where  it  passed  the  milb  was  or  was  not  feued  to  the  mill  owners  by  the 
terms  of  their  feu  contract 

Observbi^  That  in  any  view,  the  assessment  could  not  be  challenged,  because  it  was 
baaed  tm  the  annual  value  stated  in  the  valuatim  roll,  against  which  thie  Water  Company 
had  not  appealed  in  the  mocte  provided  by  the  Vahvtion  Act 

Greenodk  Trs.  v.  Siiami  WaUr  Co.  1201 
Valuation  Act  —  Church,  Rebuilding —  Exsn^Hon  from  Assessment — Use  C  trustees 
before  the  Valuation  Act  17  and  iS  Vict.  c.  91,  were  not  Uable  to  assessmei^  beii^ 
<mly  lessees.  By  that  Act  lessees  for  more  than  21  years  were  directed  to  be  entered 
in  the  roll  as  proivietors.  An  assessment  for  rebuilding  a  parish  church,  wfaidi  fiaOs 
on  heritors,  having  been  imposed  on  the  C  trustees  as  proprietcvs  because  they  were 
long  lessees: 

Held  (affirming  judgment).  That  they  contmued  exempt  notwithstanding  the  Act 

Maclaren  v.  Clyde  Trustees  \^ 

—  Railway — Assessment — Exemption — Prisons  Act — General  Statute  repeaUng  fecial 
Statutes — Two  Special  Railway  Acts,  passed  in  1825,  exempted  the  lands  taken  the 
purposes  of  the  railway  from  aJl  public  and  parochial  burdens. 

Held  (reversing  judgment).  That  such  exemption  was  impliedly  repealed  by  the 
Valuation  Acts  and  Police  and  Prisons  Acts,  which  inqrased  burdens  altogether  new 
since  the  passing  of  the  Special  Railway  Acts. 

Comrs.  Supply  v.  N.  Brit  R.  Co.  1855 
—      old  decreets  of,  in  matters  of  teind,  if  omitting  certain  lands,  minister  is  not 
precluded  from  giving  evidence  of  the  omission,  so  »  to  shew  that  surplus 
teind  existed      .  .  .  ...  .  Ujf 
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Vaiuationj  old  decreet  held  valid  which  professed  that  it  was  between  A.  an  heritor  and  B. 

the  tacksman  and  titular    .  .  •  •  .  1665 

— :      not  open  to  objection,  that  titular  does  not  appear  to  be  charged      .  .  1665 

—  old  decreets  and  extracts  as  to  teinds,  credit  to  be  given  to  .   '     1799,  1859 

—  presumption  of  all  parties  being  duly  cited  before  pronouncing  ancient  decreets 

of  temds  .......  1859 

—  presumption  of  lands  being  included  in  old  decreet  of  ^'aluation  of  teinds       .  1944 

—  presumption  as  to  identity  of  lands  when  names  are  changed  .  .  aooi 
Verdictt  ambiguous,  may  sometimes  be  amended  by  Judge's  notes     .            .  .  146 

—  mode  of  altering  up  when  several  issues  as  to  fraudulent  documents  .  .  156 

—  course  when  there  has  been  a  mis-entry  .  .  .  •  i57 
— ■     amending  obscure  verdict  by  Jndge*s  notes       .   ,           .           .  .  416 

—  of  not  woven "  ambiguous  in  certain  issues        .  .  .  592*  806 

—  power  or  Court  in  correcting  a  mis-entry  ....  811 

—  defender  before  trial  consenting  to  verdict  in  declarator  of  public  road  .  1409 

—  of  a  compensation  jury  including  an  item  which  is  not  legally  claimable  must  be 

set  aside  and  new  tnal  had  if  necessary  for  what  is  legally  claimable  .  1791 

Vesting.   See  also  "Trust,"  "Provision." 

—  after  paying  annuities,  gift  of  residne  to  A.  will  vest  in  A  ^oogh  A  ptedecease 

annuitants  .......  5^8 

—  gift  to  A.  for  life  and  children  in  fee,  if  A  die  without  issuer  the  principal  laUs 

into  residue  .......  894 

—  general  niles  as  to  vesting  of  legacies      .  .  .  .  .1 108 

—  meaning  of  the  word,  in  a  testament  giving  legacies  .  .  .   1 1 16 

—  general  rules  as  to  vesting  of  leg^es  to  a  class  stated  by  L.  Colonsay  .  1537 
VibraHon  -and  noise,  no  ground  for  claiming  compensation  from  Railway  Company  under 

Lands  Clauses  Act  .......  1791 

Village  greens  and  play  grounds,  created  by  dedication      .  .  .  .88 

Void  tmd  widabU  marriages  widi  deceased  wife^  aster      .  .  ' .  862 

VoItuUeay  societies  of  4&senters,  how  &r  their  rules  are  examinable  by  Court  of 

Session  ........         984, 1446 

Waiver  of  Statutorjr  forms,  instance  of,  in  arbitration  under  Lands  Clauses  Act  .  949 

Warrandice  clause  in  feu  contract  by  superior  to  relieve  vassal  against  augmentation  of 

stipend  is  not  like  warrandice,  but  is  a  condition  of  feudal  right      .  .    1 172 

Warrant  to  arrest  for  excise  offence  and  irregularity  in  executing      .  .  .  991 

—  if  one  party  allege  a  le^  warrant  existed  and  the  other  refer  to  it  for  its  terms, 

this  last  is  no  admission  that  a  warrant  existed             .            .  .  1454 

—  to  arrest  and  remove  lunatic,  need  not  be  obtained  on  oath             .  .  1 592 

—  Sheriff  cannot  be  made  defender  in  action  of  reduction  of   .            .  .  1594 
Warranty  of  goods  sold  for  a  particular  purpose,  that  they  are  fit  for  that  purpose  .  1543 

—  sale  of  goods  with  warranty,  law  m  case  of  returning  them  .  .  2010 

—  master  does  not  warrant  competency  of  sovants  .  .  .  1604 

—  in  a  lease,  lu>w  Sax  inu>lied,  ttut  there  is  a  subject  to  be  let  3025, 203a 
Water.  See  «  Loch,"  "River." 

—  excessive  rain  causing  flood  and  destroying  fences  ....  1234 

—  .  inpes  under  streets  assessable  to  poor  rate  ....  304 

—  liberty  to  take  water  from  river  by  pipes,  is  a  servitude  .  .  .  450 

—  supply  to  a  town  held  to  refer  only  to  fresh  water     .  .  .  •  537 

—  interference  with,  as  between  two  adjoining  mine  owners       .  .  .  857 

—  right  to  underground,  as  between  adjoining  owners  .  .  859 

—  rents  obtained  by  company  on  feuing  mill  sites  are  part  of  the  assessable  income 

of  Co.        .            .            .            .            .                        .            .  1204 

Way  leave  in  mines  when  superior  reserves  mines  in  the  feu  contract             .            .  1964 

Way  going  crop,  clause  in  lease  as  to,  how  interpreted       ....  1199 

—           if  power  to  take,  is  part  of  term  of  lease  or  a  privilege  annexed  to  it     .  1254 

Wkalefishingy  and  rules  as  to  fast  and  loose  in  their  capture  .  .  .  iioi 
Whisfyf  contract  of  sate  of  coloured^  and  warranted  innocent  .  .  .1541 
Wkti^Sf  Statute  authorizing  navigation  trustees  to  make,  includes  power  to  make  sheds 

also                                        .           .                      .                      >  576 

WhUsunday  deemed  expiry  of  leas^  where  house  and  araUe  are  held  together           .  1251 

Whom  failings  meaning  of  words  in  successive  destinations  .  .  .  2058 
Widow.  See  "  Provision,"  "  Marriage  Contract,"  "  Trust." 

Widav^s  Fwidf  Minister'^  dainung  vacant  sUpoid  for      .                      .           .  964 
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WUt  signioff  as  conseoter  a  d«ed  giWng  her  a  provision  .  .  jjjo 

fVifi^s  next  of  kin  claiming  at  her  death,  share  of  goods  in  communion  .  gjS 

—  conquest  settled  in  antenuptial  contract  .  .  •  .  .  .  iiyo 
Will   See  "  Testament,"  "Tnist  Disposition." 

—  seven  vilts  of  an  old  lady  held  to  constitute  her  will  .  .  .133 

—  meaning  of  words,  **m]r  last  will"  .  -  .  134, 139 
»  difference  between  a  deed  and  a  will         ,           .  'Ms 

—  example  of  a  mutaal  will  and  survivors  to  pay  debts  <^  Chose  predeceastag  .  1^ 

—  use  of  extrinsic  evidence  to  explain  it  .  .  .  •  5S* 
Windi$^  up  ActSf  whether  after  a  call  was  made  this  was  a  debt  within  the  meaning  of 

the  Scotch  Bankruptcy  Act  .....  937 

—  limited  company  whose  sl^es  were  falsdy  re]vesented  as  pardy  paid 

up         ......  .  iSil 

Wittmt.    See  "  Evidence,"  "  Foreign." 

—  swearing  and  examining  before  an  arbitrator       ....  44$ 

—  impeaching  credit  and  reprobatory  proof  ....  73S 

—  cannot  be  asked  what  construction  he  puts  on  a  document  .  .  876 

—  cannot  be  ordered  to  exhibit  documents  if  he  has  no  po^er  over  or  possesnoo 

of  them  .  ...  .  .  .  iTof 

Wttrkman.    See  "  Master  and  Servant." 

Writj  in  re  mereaiorid,  iron  scrip  is  not ....  .  .  66S 

—  [voduction  and  {voof  of  holograph  .....  738 

—  probative  deed  and  pagination     .  .  .823 

—  probative,  banker's  pass  book  is  not,  and  may  be  explained  by  parole    .  .  903 

—  wife  signing  deed  as  consenter     ......  1330 

iVrii  or  oath  of  party  in  support  of  ptea  of  fraud  to  bill  of  exchange  .  .  613 

—  rule  as  to,  dispensed  with,  where  client  was  charged  on  a  bill  of  exchange, 

and  law  agent  had  agreed  to  hold  him  hannless       .  ,  1150 

—  not  required  to  prove,  that  a  trust  was  a  sham  and  made  for  a  particular 

purpose  ...  .  .  .  1735 

—  not  required  to  shew,  what  instructions  were  given  to  law  agent  in  preparing 

a  deed  .......  1154 

—  not  necessary  to  prove  that  fresh  bills  of  exchange  drawn  for  same  ddit  as 

previous  bills  were  substituted  for  the  former  ones     .  .  .  1751 

^nV/^A /f/uf,  varying  by  parole  evidence  .....  814 

—  by  entries  or  particulars  only  in  the  landlord's  books  .  .  .  1741 
Wrongous  in^risonttunty  question  Uxc  Judge  and  for  jury  as  to         .            .            -  235 

—  if  pleading  refer  to  an  alleged  warrant  for  its  termsi,  tlus  is  no 

admissiott,  that  a  valid  warrant  existed   .  .  .  145$ 

—  in  action  for,  against  ctmstaUe  arresting  irithont  warrant,  it  lies 

on  defender  to  alk^,  that  he  had  reasonable  grounds  br 
arrest        ....  .  .  1458 

—  in  action  against  Judge  for,  malice  though  alibied  will  not  make 

Judge  Uable  .....  1S19 

—  in  action  against  officers  of  Court  malice  mast  be  alleged     .  1819 

—  whether  process  caption  to  imprison  is  valid  without  noCioe    .  182$ 
Wrongous  inieniictiHgf  liability  of  cautioner  m  case  of      .  .  .  •  4S^ 

Kiwff^M/'^,  meaning  of  word  in  faculty  given  to  hnr  of  entail     .  ,  .37$ 

—  may  be  elder  in  point  of  birth      .  .  .  .  -  37* 

—  may  be  provided  for  under  a  power  in  deed  of  entail,  and  such  power  is 

not  a  violation  of  prohibition  gainst  selling  or  burdening    .  19S4 
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